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A. ISSUES 

Where a term of community custody is imposed, the sentencing 

court must explicitly limit the total sentence (confinement plus community 

custody) to the statutory maximum. In this case, the court imposed a total 

sentence on counts 1 and 3 that exceeded the statutory maximum. Should 

this Court remand this case to the trial court so that it can correct its 

sentence on counts 1 and 3? 

B. STATEMENT OF THE CASE 

The State incorporates the Statement of the Case presented in its 

initial Brief of Respondent. For this supplemental brief, the State adds the 

following facts: 

A jury convicted Franklin of eight felonies, including one count of 

Assault in the Third Degree (count 1) and one count of Possession of 

Cocaine with Intent to Deliver ("PWI - Cocaine") (count 3). CP 106-07. 

At sentencing on February 22,2008, the court sentenced Franklin to 68 

months on count 1 and 120 months on count 3. CP 217. The court failed 

to impose any community custody on counts 1 or 3. CP 218. 

On June 11,2008, the court entered an Order Modifying Judgment 

and Sentence. CP 274-75. The court modified the sentence by, among 

other things, resentencing Franklin to 60 months on count 1 with 9 to 18 
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months community custody and by resentencing him to 120 months on 

count 3 with 9 to 12 months of community custody. CP 274-75. The 

statutory maximum is 60 months on count 1 and 120 months on count 3. 

CP 215. 

On September 5, 2008, the court then entered a Second Order 

Modifying Judgment and Sentence. CP 276-77. The court then 

resentenced Franklin on counts 1 and 3 to state that the total amount of 

incarceration and community custody on count 1 shall not exceed 60 

months, and that the total amount of incarceration and community custody 

on count 3 shall not exceed 120 months. CP 276-77. 

c. ARGUMENT 

The State asks this Court to accept its concession of error and 

remand this case for resentencing on counts 1 and 3. For the reasons 

stated in the State's previous brief, the State asks this Court to affirm the 

convictions for all counts. 

Franklin points out that the addition of 9-18 months of community 

custody to his sentence of 60 months of confinement for Assault in the 

Third Degree - Domestic Violence results in a total sentence that exceeds 

the statutory maximum of 5 years for this crime. Franklin also points out 

that the addition of 9 to 12 months of community custody to his sentence 
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of 120 months of confinement for PWI - Cocaine results in a total 

sentence that exceeds the statutory maximum of 10 years for this crime. 

On both points, Franklin is correct. 

In State v. Linerud, 147 Wn. App. 944, 197 P.3d 1224 (2008), as 

amended on denial of reconsideration (March 23,2009), this Court 

rejected the approach it had previously approved in State v. Sloan, 121 

Wn. App. 220, 87 P.3d 1214 (2004), under which the trial court could 

impose a total sentence that exceeded the statutory maximum so long as 

the court included a note clarifying that the actual time served in 

confinement plus community custody could not exceed the statutory 

maximum. Linerud, 147 Wn. App. at 948. This Court held instead that, 

where a term of community custody is imposed, the sentencing court must 

explicitly limit the total sentence to the statutory maximum. Linerud, at 

950-51. 

Because Franklin's sentence for Assault in the Third Degree­

Domestic Violence and PWI - Cocaine exceed the statutory maximum for 

those crimes, this case must be remanded for resentencing on counts 1 

and 3. 
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D. CONCLUSION 

Because the sentence imposed on counts 1 and 3 exceed the 

statutory maximum for those crimes, this case must be remanded 

for resentencing on counts 1 and 3. For the reasons stated in the 

State's initial Response brief, the State requests that this Court 

reject all of Franklin's other arguments and affirm all his 

convictions. 

11~ 
DATED this _I )_ day of July, 2009. 
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Respectfully submitted, 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 

By: /6 Jsrl/ 
DANIEL KALISH, WSBA #35815 
Deputy Prosecuting Attorney 
Attorneys for Respondent 
Office WSBA #91002 
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