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West law. 
216 P.3d 374 
166 Wash.2d 974, 216 P.3d 374 
(Cite as: 166 Wash.2d 974,216 P.3d 374) 

c 
Supreme Court of Washington, 

En Banc. 
Kimme PUTMAN, Appellant, 

v. 
WENATCHEE VALLEY MEDICAL CENTER, 

P.S., a Washington professional service corpora­
tion; Patrick J. Wendt, M.D.; David B. Levitsky, 

M.D., Respondents, 
and 

Shawn C. Kelley, M.D.; John Doe No. I; John Doe 
No.2; Jane Doe No. I; and Jane Doe No.2, De­

fendants. 
No. 80888-1. 

Argued Feb. 24, 2009. 
Decided Sept. 17,2009. 

Background: Patient brought medical malpractice 
action against doctors and medical center, alleging 
defendants negligently failed to diagnose her ovari­
an cancer. The Superior Court, Chelan County, 
John E. Bridges, J., dismissed action for failing to 
file certificate of merit from a medical expert. Pa­
tient appealed. 

Holdings: The Supreme Court, Owens, J., held that: 
(1) certificate of merit statute violated patient's 
right of access to courts; 
(2) medical malpractice claims were not exempt 
from civil rules; 
(3) statute conflicted with civil rules regarding 
pleadings; and 
(4) statute violated separation of powers. 

Reversed and remanded. 

Madsen, 1., concurred and filed opinion joined by 1. 
Johnson, 1. 

West Headnotes 

[1] Appeal and Error 30 ~893(1) 

30 Appeal and Error 
30XVI Review 

30XVI(F) Trial De Novo 
30k892 Trial De Novo 

Page 1 of 12 

Page I 

30k893 Cases Triable in Appellate 
Court 

30k893(1) k. In General. Most 
Cited Cases 
Supreme Court reviews the constitutionality of a 
statute de novo. 

[2] Civil Rights 78 ~1028 

78 Civil Rights 
781 Rights Protected and Discrimination Prohib­

ited in General 
78k1026 Rights Protected 

78kl028 k. Due Process of Law and 
Equal Protection. Most Cited Cases 
The very essence of civil liberty certainly consists 
in the right of every individual to claim the protec­
tion of the laws, whenever he receives an injury; 
one of the frrst duties of government is to afford 
that protection. 

[3] Constitutional Law 92 ~2311 

92 Constitutional Law 
92XIX Rights to Open Courts, Remedies, and 

Justice 
92k2311 k. Right of Access to the Courts and 

a Remedy for Injuries in General. Most Cited Cases 
The people have a right of access to courts; indeed, 
it is the bedrock foundation upon which rest all the 
people's rights and obligations. 

[4] Pretrial Procedure 307A ~17.1 

307 A Pretrial Procedure 
307 All Depositions and Discovery 

307 AII(A) Discovery in General 
307Akl7 Right to Discovery and Grounds 

for Allowance or Refusal 
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307 Ak 17.1 k. In General. Most Cited 
Cases 
Right of access to courts includes the right of dis­
covery authorized by the civil rules. 

[5] Pretrial Procedure 307A ~14.1 

307 A Pretrial Procedure 
307 All Depositions and Discovery 

307AII(A) Discovery in General 
307Ak14 Nature and Purpose 

307 Ak14.1 k. In General. Most Cited 
Cases 
Extensive discovery is necessary to effectively pur­
sue either a plaintiffs claim or a defendant's de­
fense. 

[6] Constitutional Law 92 ~2314 

92 Constitutional Law 
92XIX Rights to Open Courts, Remedies, and 

Justice 
92k23 13 Conditions, Limitations, and Other 

Restrictions on Access and Remedies 
92k2314 k. In General. Most Cited Cases 

Health 198H ~604 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(A) In General 

I 98Hk60 I Constitutional and Statutory 
Provisions 

198Hk604 k. Validity. Most Cited 
Statute requiring medical malpractice plaintiffs to 
submit a certificate of merit from a medical expert 
prior to discovery violates their right of access to 
courts; obtaining the evidence necessary to obtain a 
certificate of merit may not be possible prior to dis­
covery, when health care workers can be inter­
viewed and procedural manuals reviewed. West's 
RCWA 7.70.150. 

[7] Courts 106 ~87 

Page 2 of12 

Page 2 

106 Courts 
10611 Establishment, Organization, and Proced-

ure 
10611(G) Rules of Decision 

106k87 k. Nature of Judicial Determina­
tion. Most Cited Cases 
It is the duty of the courts to administer justice by 
protecting the legal rights and enforcing the legal 
obligations of the people. 

[8] Constitutional Law 92 ~2330 

92 Constitutional Law 
92XX Separation of Powers 

92XX(A) In General 
92k2330 k. In General. Most Cited Cases 

The doctrine of separation of powers divides power 
into three co-equal branches of government: exec­
utive, legislative, and judicial. 

[9] Constitutional Law 92 ~2330 

92 Constitutional Law 
92XX Separation of Powers 

92XX(A) In General 
92k2330 k. In General. Most Cited Cases 

The doctrine of separation of powers does not de­
pend on the branches of government being hermet­
ically sealed off from one another, but ensures that 
the fundamental functions of each branch remain 
inviolate. 

[10] Constitutional Law 92 ~2332 

92 Constitutional Law 
92XX Separation of Powers 

92XX(A) In General 
92k2332 k. Encroachment in General. 

Most Cited Cases 
If the activity of one branch of government 
threatens the independence or integrity or invades 
the prerogatives of another, it violates the separa­
tion of powers. 

[11] Constitutional Law 92 ~2450 

92 Constitutional Law 
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92XX Separation of Powers 
92XX(C) Judicial Powers and Functions 

92XX(C) 1 In General 
92k2450 k. Nature and Scope in Gen­

eral. Most Cited Cases 
Some fundamental functions are within the inherent 
power of the judicial branch, including the power to 
promulgate rules for its practice. 

[12] Courts 106 ~85(1) 

106 Courts 
10611 Establishment, Organization, and Proced-

ure 
10611(F) Rules of Court and Conduct of 

Business 
106k85 Operation and Effect of Rules 

106k85(1) k. In General. Most Cited 
Cases 
If a statute appears to conflict with a court rule, the 
Supreme Court will first attempt to harmonize them 
and give effect to both, but if they cannot be har­
monized, the Court rule will prevail in procedural 
matters and the statute will prevail in substantive 
matters. 

[13] Attachment 44 ~1 

44 Attachment 
441 Nature and Grounds 

441(A) Nature of Remedy, Causes of Action, 
and Parties 

44kl k. Nature and Purpose of Remedy. 
Most Cited Cases 

Certiorari 73 ~35 

73 Certiorari 
7311 Proceedings and Determination 

73k35 k. Jurisdiction. Most Cited Cases 

Courts 106 ~80(1) 

106 Courts 
10611 Establishment, Organization, and Proced-

ure 
106II(F) Rules of Court and Conduct of 
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Business 
106k80 Matters Subject to Regulation 

106k80(1) k. In General. Most Cited 
Cases 

Mandamus 250 ~141 

250 Mandamus 
250m Jurisdiction, Proceedings, and Relief 

250k141 k. Jurisdiction and Authority. Most 
Cited Cases 

Workers' Compensation 413 ~1164 

413 Workers' Compensation 
413XVI Proceedings to Secure Compensation 

413XVI(A) In General 
413kll64 k. Nature and Form in General. 

Most Cited Cases 
"Special proceedings," which are exempt from civil 
rules, include only those proceedings created or 
completely transformed by the legislature; this 
would include actions unknown to common law 
such as attachment, mandamus, or certiorari, as 
well as those where the legislature has exercised its 
police power and entirely changed the remedies 
available such as the workers' compensation sys­
tem. CR 81 (a). 

[14] Health 198H ~600 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(A) In General 

198Hk600 k. In General. Most Cited Cases 
Medical malpractice claims are fundamentally neg­
ligence claims, rooted in the common law tradition. 

[15] Health 198H ~800 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk800 k. In General. Most Cited 
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Cases 
Medical malpractice suits do not qualify as special 
proceedings and are not exempt from the civil rules. 
CR SI(a). 

[16] Health 19SH ~S04 

19SH Health 
19SHV Malpractice, Negligence, or Breach of 

Duty 
19SHV(G) Actions and Proceedings 

19SHkS04 k. Affidavits of Merit or Merit­
orious Defense; Expert Affidavits. Most Cited Cases 
Statute that required patient in medical malpractice 
action to submit a certificate of merit from a medic­
al expert with pleadings directly conflicted with 
civil rule, which stated that attorneys did not have 
to verify pleadings in medical malpractice actions, 
as well as rule, which detailed system of notice 
pleading. West's RCWA 7.70.150; CR S, II. 

[17] Pleading 302 ~16 

302 Pleading 
3021 Forro and Allegations in General 

302kl6 k. Sufficiency of Allegations in Gen­
eral. Most Cited Cases 
Under "notice pleading," plaintiffs use the discov­
ery process to uncover the evidence necessary to 
pursue their claims. CR S. 

[IS] Courts 106 ~S5(1) 

106 Courts 
10611 Establishment, Organization, and Proced-

ure 
10611(F) Rules of Court and Conduct of 

Business 
106kS5 Operation and Effect of Rules 

106kS5(l) k. In General. Most Cited 
Cases 
If a court rule and a statute cannot be harmonized, 
the court rule will prevail in procedural matters and 
the statute will prevail in substantive matters; 
"substantive law" creates, defines, and regulates 
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primary rights, while "procedures" involve the op­
erations of the courts by which substantive law, 
rights, and remedies are effectuated. 

[19] Health 19SH €:=S04 

19SH Health 
19SHV Malpractice, Negligence, or Breach of 

Duty 
19SHV(G) Actions and Proceedings 

19SHkS04 k. Affidavits of Merit or Merit­
orious Defense; Expert Affidavits. Most Cited Cases 
Statute that required patient in medical malpractice 
action to submit a certificate of merit from a medic­
al expert with pleadings was a procedural statute 
that conflicted with court rules regarding notice 
pleading and verification of pleadings, and thus, it 
violated separation of powers and did not prevail 
over conflicting court rules; the statute did not ad­
dress the primary rights of either party, but rather 
dealt only with the procedures to effectuate those 
rights. West's RCWA 7.70.150; CR S, II. 

West Codenotes 
Held UnconstitutionalWest's RCWA 7.70.150 
**375 Ron Perey, Douglas T. Weinmaster, Perey 
Law Group, Carla Tachau Lawrence, Attorney at 
Law, Seattle, WA, Robert S. Peck, Center for Con­
stitutional Litigation PC, Washington, DC, for Ap­
pellant. 

Sherry Hemming Rogers, Lee Smart, Michael Neil 
Budelsky, Pamela A. Okano, Reed McClure, Attor­
neys at Law, Seattle, W A, for Respondents. 

**376 Mary H. Spillane, Daniel W. Ferro, William 
Kastner & Gibbs, Seattle, W A, Amicus Curiae on 
behalf of American Medical Association, King 
County Medical Society, Physicians Insurance, 
Pierce County Medical Society, Thurston County 
Medical Society, Walla Walla Valley Medical Soci­
ety, Washington Academy of Physician Assistants, 
Washington Casualty Company, Washington State 
Medical Association, Washington State Medical 
Oncology Society, Washington State Orthopedic 
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Association and Yakima County Medical Society. 

Bryan Patrick Harnetiaux, Attorney at Law, Gary 
Neil Bloom, Harbaugh & Bloom PS, Spokane, WA, 
Kelby Dahmer Fletcher, Peterson Young Putra, 
Seattle, WA, Amicus Curiae on behalf of Washing­
ton State Association for Justice Foundation. 

OWENS,J. 

*977 ~ 1 Appellant Kimme Putman sued respond­
ents for negligently failing to diagnose her ovarian 
cancer. The trial judge dismissed her lawsuit be­
cause she failed to file a certificate of merit from a 
medical expert, as required for medical malpractice 
lawsuits under RCW 7.70.150. Putman challenges 
the constitutionality of the certificate of merit re­
quirement on a number of grounds. We hold that 
RCW 7.70.150 is unconstitutional because it unduly 
burdens*978 the right of access to courts and viol­
ates the separation of powers. FNI 

FNl. Because we fmd that the certificate 
of merit requirement unduly burdens the 
right of access to courts and violates the 
separation of powers, we do not reach Put­
man's arguments that the certificate of 
merit requirement (1) violates the priv­
ileges and immunities clause of the Wash­
ington State Constitution and the equal 
protection clause of the United States Con­
stitution, (2) violates the prohibition on 
special laws in the Washington State Con­
stitution, and (3) violates the due process 
clause of the United States Constitution. 

FACTS 

~ 2 In 2007, Putman filed a lawsuit against Wenat­
chee Valley Medical Center and several of its em­
ployees, alleging that they negligently failed to dia­
gnose her ovarian cancer in 2001 and 2002. She al­
leges that the delay in her diagnosis until 2005 
caused her to miss the opportunity to undergo early 
treatment, and that she now has a 40 percent likeli-
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hood of surviving the next five years. The trial 
court dismissed Putman's claims because she failed 
to file a certificate of merit as required by the state's 
medical malpractice litigation statute, RCW 
7.70.150. The trial court also held that the certific­
ate of merit requirement is constitutional. Putman 
appealed the ruling directly to this court, alleging 
that RCW 7.70.150 is unconstitutional because, 
inter alia, it unduly burdens the right of access to 
courts and violates the separation of powers. 

ISSUES 

~ 3 l. Does RCW 7.70.150 unduly burden the right 
of access to courts? 

~ 4 2. Does RCW 7.70.150 irreconcilably conflict 
with procedural court rules and therefore violate the 
separation of powers? 

STANDARD OF REVIEW 

[1] ~ 5 We review the constitutionality of a statute 
de novo. State v. Abrams, 163 Wash.2d 277, 282, 
178 P.3d 1021 (2008). 

*979 ANALYSIS 

I. Does RCW 7.70.150 Unduly Burden the Right of 
Access to Courts? 

[2][3][4][5] ~ 6 "The very essence of civil liberty 
certainly consists in the right of every individual to 
claim the protection of the laws, whenever he re­
ceives an injury. One of the first duties of govern­
ment is to afford that protection." Marbury v. 
Madison, 5 U.S. (1 Cranch) 137, 163, 2 L.Ed. 60 
(1803). The people have a right of access to courts; 
indeed, it is ''the bedrock foundation upon which 
rest all the people's rights and obligations." John 
Doe v. Puget Sound Blood etr., 117 Wash.2d 772, 
780, 819 P.2d 370 (1991). This right of access to 
courts "includes the right of discovery authorized 
by the civil rules." Id. As we have said before, "[i]t 
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is common legal knowledge that extensive discov­
ery is necessary to effectively pursue either a 
plaintiffs claim or a defendant's defense." Id at 
782,819 P.2d 370. 

**377 [6][7] , 7 Requiring medical malpractice 
plaintiffs to submit a certificate prior to discovery 
hinders their right of access to courts. Through the 
discovery process, plaintiffs uncover the evidence 
necessary to pursue their claims. Id Obtaining the 
evidence necessary to obtain a certificate of merit 
may not be possible prior to discovery, when health 
care workers can be interviewed and procedural 
manuals reviewed. Requiring plaintiffs to submit 
evidence supporting their claims prior to the dis­
covery process violates the plaintiffs' right of ac­
cess to courts. It is the duty of the courts to admin­
ister justice by protecting the legal rights and enfor­
cing the legal obligations of the people. Id. at 780, 
819 P.2d 370. Accordingly, we must strike down 
this law. 

II. Does RCW 7.70.150 Violate the Separation of 
Powers? 

,8 Putman contends that RCW 7.70.150's certific­
ate of merit requirement violates the separation of 
powers because it conflicts with CR 8 and 11 re­
garding pleading requirements and thereby en­
croaches on the judiciary's *980 power to set court 
rules. Wenatchee Valley Medical Center argues 
that RCW 7.70.150 does not conflict with CR 8 and 
11 and that, even if it did, CR 8 and 11 do not apply 
because medical malpractice claims are special 
proceedings. See CR 81(a) (exempting special pro­
ceedings from civil rules). 

[8][9][10] , 9 The Washington State Constitution 
does not contain a formal separation of powers 
clause, but " 'the very division of our government 
into different branches has been presumed 
throughout our state's history to give rise to a vital 
separation of powers doctrine.' " Brown v. Owen, 
165 Wash.2d 706, 718, 206 P.3d 310 (2009) 
(quoting Carrick v. Locke, 125 Wash.2d 129, 135, 
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882 P.2d 173 (1994». The doctrine of separation of 
powers divides power into three co-equal branches 
of government: executive, legislative, and judicial. 
City of Fircrest v. Jensen, 158 Wash.2d 384, 
393-94, 143 P.3d 776 (2006), cert. denied, 549 U.S. 
1254, 127 S.Ct. 1382, 167 L.Ed.2d 162 (2007). The 
doctrine" 'does not depend on the branches of gov­
ernment being hermetically sealed off from one an­
other,' " but ensures "that the fundamental func­
tions of each branch remain inviolate." Hale v. 
Wellpinit Sch. Dist. No. 49, 165 Wash.2d 494, 504, 
198 P.3d 1021 (2009) (quoting Carrick, 125 
Wash.2d at 135, 882 P.2d 173). If" 'the activity of 
one branch threatens the independence or integrity 
or invades the prerogatives of another,' " it violates 
the separation of powers. Fircrest, 158 Wash.2d at 
394, 143 P.3d 776 (internal quotation marks omit­
ted) (quoting Moreno, 147 Wash.2d at 505-06, 58 
P.3d 265). 

[11][12] , 10 Some fundamental functions are with­
in the inherent power of the judicial branch, includ­
ing the power to promulgate rules for its practice. 
Id; In re Disbarment of Bruen, 102 Wash. 472, 
476,172 P. 1152 (1918). Ifa statute appears to con­
flict with a court rule, this court will first attempt to 
harmonize them and give effect to both, but if they 
cannot be harmonized, the court rule will prevail in 
procedural matters and the statute will prevail in 
substantive matters. Fircrest, 158 Wash.2d at 394, 
143 P.3d 776. 

, 11 Thus, this court must determine whether RCW 
7.70.150 can be harmonized with this court's rules. 
If it cannot, the court rule will prevail under the 
separation of *981 powers doctrine if RCW 
7.70.150 involves fundamentally procedural mat­
ters. But first, the court must determine if the civil 
rules even apply to medical malpractice proceed­
ings or if, instead, medical malpractice proceedings 
are now "special proceedings" and therefore ex­
empt from the civil rules. 

A. Are medical malpractice proceedings special 
proceedings and therefore exempt from the civil 
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rules? 

~ 12 Wenatchee Valley Medical Center contends 
that medical malpractice proceedings are special 
proceedings and therefore exempt from CR 8 and 
11 under CR 81 (a), which states that "[e]xcept 
where inconsistent with rules or statutes applicable 
to special proceedings, these rules shall govern all 
civil proceedings." (Emphasis added.) The term 
"special proceedings" is not defined within the rule. 
This court has not set out a rule for determining 
whether a proceeding is ordinary or special, but 
Washington courts have identified certain actions 
as special proceedings, including lien foreclosures, 
sexually **378 violent predator petitions, garnish­
ment, will contests, and unlawful detainer actions. FN2 

FN2. See Christensen v. Ellsworth, 162 
Wash.2d 365, 173 P.3d 228 (2007) 
(unlawful detainer actions); Zesbaugh, Inc. 
v. Gen. Steel Fabricating, Inc., 95 Wash.2d 
600, 627 P.2d 1321 (1981) (garnishments); 
In re Estate of Kordon, 157 Wash.2d 206, 
137 P.3d 16 (2006) (will contests); In re 
Det. of Aguilar, 77 Wash.App. 596, 892 
P.2d 1091 (1995) (sexually violent predat­
or petitions); Pac. Erectors, Inc. v. Gall 
Landau Young Constr. Co., 62 Wash.App. 
158,813 P.2d 1243 (1991) (lien claims). 

~ 13 Wenatchee Valley Medical Center argues 
that medical malpractice proceedings are "special 
proceedings" because the legislature has set out 
statutory requirements for filing medical malprac­
tice cases. This argument is unsustainable because 
it places no limits on the ability of the legislature to 
determine procedural rules. Under this standard, the 
legislature could reclassify any common law action 
as a special proceeding by passing statutes regulat­
ing its procedures, thereby eroding this court's 
power to determine its own court rules. 

[13] ~ 14 *982 A more appropriate defmition of 
special proceedings would include only those pro­
ceedings created or completely transformed by the 
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legislature. This would include actions unknown to 
common law (such as attachment, mandamus, or 
certiorari), as well as those where the legislature 
has exercised its police power and entirely changed 
the remedies available (such as the workers' com­
pensation system). Other states have adopted simil­
ar standards within their civil codes, typically de­
fming an ordinary action as one based in common 
law and a special proceeding as any other action. 
See, e.g., Tide Water Associated Oil Co. v. Superior 
Court, 43 Cal.2d 815, 822, 279 P.2d 35 (1955); 
Dow v. Lillie, 26 N.D. 512, 520, 144 N.W. 1082 
(1914). This standard protects the separation of 
powers because it preserves this court's abilities to 
set its own court rules for traditional actions but al­
lows the legislature to set rules for newly created 
proceedings. 

[14][15] ~ 15 Medical malpractice claims are fun­
damentally negligence claims, rooted in the com­
mon law tradition. See, e.g., Wright v. Cent. Du 
Page Hosp. Ass'n, 63 Ill.2d 313, 327, 347 N.E.2d 
736 (1976). While the legislature has made some 
changes to medical malpractice claims, it has not 
extinguished the common law action and replaced it 
with a statutory remedy. Cf Lane v. Dep't of Labor 
& Indus., 21 Wash.2d 420, 428, 151 P.2d 440 
(1944) (holding that the workers' compensation act 
"took away from the workman his common-law 
right of action for negligence" and "[i]n its place it 
provided for industrial insurance," thereby 
"creating the right of the workman to compensa­
tion" from the workers' compensation fund). There­
fore, under the standard described above, medical 
malpractice suits do not qualify as special proceed­
ings and are not exempt from the civil rules under 
CR 81(a). 

B. Does RCW 7.70.150 conflict with CR 8 and II? 

~ 16 RCW 7.70.150 requires plaintiffs in medical 
malpractice actions to file a certificate of merit with 
the *983 pleadings. FN3 The certificate of merit 
must contain a statement from an expert that, 
"based on the information known at the time of ex-
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ecuting the certificate of merit, ... there is a reason­
able probability that the defendant's conduct did not 
follow the accepted standard of care." RCW 
7.70.150(3). 

FN3. The frrst two subsections of RCW 
7.70.150 state: 

(1) In an action against an individual 
health care provider under this chapter 
for personal injury or wrongful death in 
which the injury is alleged to have been 
caused by an act or omission that viol­
ates the accepted standard of care, the 
plaintiff must file a certificate of merit at 
the time of commencing the action. If 
the action is commenced within forty­
five days prior to the expiration of the 
applicable statute of limitations, the 
plaintiff must file the certificate of merit 
no later than forty-five days after com­
mencing the action. 

(2) The certificate of merit must be ex­
ecuted by a health care provider who 
meets the qualifications of an expert in 
the action. If there is more than one de­
fendant in the action, the person com­
mencing the action must file a certificate 
of merit for each defendant. 

[16][ 17] ~ 17 This requirement directly conflicts 
with CR 11, which states that attorneys do not have 
to verifY pleadings in medical malpractice actions, 
as well as CR 8, **379 which details our system of 
notice pleading. First, RCW 7.70.150 conflicts with 
CR 11 because it requires the attorney to submit ad­
ditional verification of the pleadings-a requirement 
that CR 11 explicitly limits to "dissolution of mar­
riage, separation, declarations concerning the valid­
ity of a marriage, custody, and [related modifica­
tions]." CR 11(a). Second, RCW 7.70.150 conflicts 
with CR 8 and our system of notice pleading, which 
requires only "a short and plain statement of the 
claim" and a demand for relief in order to file a 
lawsuit. CR 8(a). Under notice pleading, plaintiffs 
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use the discovery process to uncover the evidence 
necessary to pursue their claims. Doe, 117 Wash.2d 
at 782, 819 P.2d 370. The certificate of merit re­
quirement essentially requires plaintiffs to submit 
evidence supporting their claims before they even 
have an opportunity to conduct discovery and ob­
tain such evidence. For that reason, the certificate 
of merit requirement fundamentally conflicts with 
the civil rules regarding notice pleading-one of the 
primary components of our justice system. 

*984 C. Does the conflict between RCW 7.70.150 
and CR 8 and 11 involve procedures or substantive 
law? 

[18] ~ 18 As noted above, if a statute appears to 
conflict with a court rule, this court will first at­
tempt to harmonize them and give effect to both. 
Fircrest, 158 Wash.2d at 394, 143 P.3d 776. If they 
cannot be harmonized, the court rule will prevail in 
procedural matters and the statute will prevail in 
substantive matters. Substantive law " 'creates, 
defines, and regulates primary rights,' " while pro­
cedures involve the " 'operations of the courts by 
which substantive law, rights, and remedies are ef­
fectuated.' " Id (quoting State v. Smith, 84 
Wash.2d 498,501,527 P.2d 674 (1974». 

~ 19 Several other state supreme courts have inval­
idated certificate and affidavit requirements for 
medical malpractice litigation, holding that they 
conflict with court rules regarding the procedures 
for filing lawsuits and therefore violate the separa­
tion of powers. See, e.g., Summerville v. Thrower, 
369 Ark. 231, 239, 253 S.W.3d 415 (2007) 
(invalidating a statute that required medical mal­
practice plaintiffs to submit an affidavit of reason­
able cause from a medical expert within 30 days of 
filing); Wimley v. Reid, 991 So.2d 135, 138 
(Miss.2008) (invalidating a statute that required the 
plaintiffs attorney to submit a certificate that he or 
she has consulted a medical expert prior to filing); 
Hiatt v. S. Health Facilities, Inc., 68 Ohio St.3d 
236, 237-38, 1994-0hio-294, 626 N.E.2d 71 
(invalidating a statute requiring the plaintiffs attor-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://web2.westlaw.com/printiprintstream.aspx?sv=Split&prft=HTMLE&ifm=NotSet& ... 12/10/2009 



216 P.3d 374 
166 Wash.2d 974, 216 P.3d 374 
(Cite as: 166 Wash.2d 974,216 P.3d 374) 

ney in a medical malpractice action to submit an af­
fidavit attesting that he or she had requested a copy 
of the medical records). But see McAlister v. 
Schick, 147 Ill.2d 84, 94, 588 N.E.2d 1151, 167 
Ill.Dec. 1021 (1992) (upholding an affidavit statute, 
holding that the statute fell within the legislature's 
power to enact laws "to determine and effectuate 
public policy" and did not impede court's ability to 
control its procedures). 

[19] ~ 20 We hold that RCW 7.70.150 is procedural 
because it addresses how to file a claim to enforce a 
right provided by law. See, e.g., Hiatt, 68 Ohio 
St.3d at 238, 626 N.E.2d 71 ("Since the conflict 
*985 involves the form and content of the com­
plaint to initiate a medical malpractice case, it is a 
procedural matter."). The statute does not address 
the primary rights of either party; it deals only with 
the procedures to effectuate those rights. Therefore, 
it is a procedural law and will not prevail over the 
conflicting court rules. FN4 

FN4. Amicus curiae Washington State 
Medical Association, et al. encourage us to 
follow several federal courts sitting in di­
versity that have held that certificate of 
merit requirements are substantive rather 
than procedural. However, those courts 
used the Erie R.R. Co. v. Tompkins, 304 
U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 
(1938), outcome-determinative test, de­
signed to discourage forum shopping. See, 
e.g., Chamberlain v. Giampapa, 210 F.3d 
154 (3d Cir.2000). Neither the test nor its 
underlying rationale apply to this court 
when determining whether a state statute is 
substantive or procedural for a separation 
of powers analysis. 

CONCLUSION 

~ 21 RCW 7.70.150 unduly burdens the right of 
medical malpractice plaintiffs to conduct discovery 
and, therefore, violates their right to access courts. 
In addition, **380RCW 7.70.150 changes the pro-
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cedures for filing pleadings in a lawsuit, thereby 
jeopardizing the court's power to set court proced­
ures. When the activity of one branch invades the 
prerogatives of another, there is a violation of the 
doctrine of separation of powers. The court must 
strike down this law because it violates the right of 
access to courts and conflicts with the judiciary's 
inherent power to set court procedures. We reverse 
the trial court's dismissal and remand for further 
proceedings. 

WE CONCUR: ALEXANDER, C.J., C. JOHNSON 
, SANDERS, CHAMBERS, FAIRHURST, and 
STEPHENS, JJ.MADSEN, J. (concurring). 
~ 22 Because the majority holds that RCW 7.70.150 
violates the doctrine of separation of powers, re­
versal is appropriate in this case. Having already 
found the statute violates the Washington State 
Constitution, we need not look for additional reas­
ons to reverse. Discussing whether the statute un­
duly burdens *986 the right of access to courts is 
both unnecessary and problematic. Not only am I 
unconvinced that the statute violates the right of ac­
cess to courts, but I am also concerned that includ­
ing it as a factor for the present decision will result 
in an excessively broad interpretation of the right in 
the future. 

~ 23 I do not dispute that there is right of access to 
courts inherent in article I, section 10 of the Wash­
ington State Constitution. Nor do I dispute that it 
includes the right to discovery, or that extensive 
discovery might be required. John Doe v. Puget 
Sound Blood Ctr., 117 Wash.2d 772, 780-82, 819 
P.2d 370 (1991). However, the right to discovery is 
subject to limitation without violating the right of 
access to courts. Existing limitations on discovery 
include privilege, cost, and the condition that 
plaintiff meets pleading requirements before advan­
cing to discovery. "[A]ccess must be exercised 
within the broader framework of the law as ex­
pressed in statutes, cases, and court rules." Id. at 
782, 819 P.2d 370. The right to access is 
"necessarily accompanied by" rules of statute, 
court, or decisional law such as rules governing ser-
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vice of process or statutes of limitation. Id. Indeed, 
"recognition of a particular cause of action may de­
pend upon judicial decisions." Id 

~ 24 To this end, we recognize that the discovery 
rules contemplate differing interests among the 
parties and resolve these conflicts by balancing the 
rights and interests of the parties. Id. at 783, 819 
P.2d 370; King v. Olympic Pipe Line Co., 104 
Wash.App. 338, 362, 16 P.3d 45 (2000). Therefore, 
we must look beyond whether a statute potentially 
limits discovery before concluding it violates the 
right to access of courts. For example, the restric­
tion on discovery should also be " 'unreasonable or 
arbitrary when balanced against the statute's pur­
pose and basis.' " Bailey v. Sanders, 261 S.W.3d 
153, 159 (Tex.App.2008) (quoting Yancy v. United 
Surgical Partners Int'l, Inc., 236 S.W.3d 778, 783 
(Tex.2007». 

~ 25 Though imposing a stricter pleading require­
ment for malpractice or requiring supplemental ma­
terials at pleading is properly the purview of the ju­
diciary, it is *987 nonetheless acceptable where the 
plaintiffs interests do not outweigh the legitimate 
interests behind the rule. The plaintiff would argue 
that because the trial court dismissed her claim, it 
denied her access to discovery and thus access to 
the courts. However, the plaintiffs right to discov­
ery is subject to limitations, such as those discussed 
above, and has not been unconstitutionally impaired 
in this instance. 

~ 26 The requirement that a certificate of merit ac­
company a pleading may impede a plaintiffs ability 
to advance to discovery but is reasonable when bal­
anced against the efficiency interests of the courts 
and the interest of the legislature in creating afford­
able healthcare. The statute serves to decrease the 
number of malpractice claims by requiring a 
plaintiff to make a preliminary showing that a med­
ical professional believes the petitioner's claim has 
merit. Whether the statute is necessary or wise, the 
legislature was attempting, through this require­
ment, to curb the cost of malpractice insurance by 
discouraging meritless claims. If a plaintiff fails to 
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provide a certificate of merit and the claim is dis­
missed, the statute requires that the suit not be in­
cluded when calculating **381 insurance rates,FNI 
which would, in the legislature's view, decrease the 
overall cost of healthcare. 

FNI. "If a case is dismissed for failure to 
file a certificate of merit that complies 
with the requirements of this section, the 
filing of the claim against the health care 
provider shall not be used against the 
health care provider in professional liabil­
ity insurance rate setting, personal credit 
history, or professional licensing and cre­
dentialing." RCW 7.70.l50(5)(b). 

~ 27 The plaintiff insists that the burden of obtain­
ing a certification before discovery outweighs the 
legislative interests but ignores that her ability to 
provide a certification is not dependant on the dis­
covery provided by the defendant. The certification 
requires only the knowledge available at the time 
and a reasonable probability that the act or omis­
sion fell below the reasonable standard of care. 
RCW 7.70.150(3). A practitioner examining the pa­
tient and record can make this determination. Con­
sidering the high probability that the plaintiff would 
have to seek further *988 treatment, he or she 
should be able to obtain a preliminary certification 
from a medical practitioner.FN2 The petitioner ar­
gues that this may not be possible without discov­
ery but does not consider that patients have a right 
to their medical records and a right to share those 
records with other medical providers. RCW 
70.02.030, .090. 

FN2. The plaintiff was able to obtain certi­
ficates of merit for claims against two oth­
er defendants, suggesting her failure to do 
so here was merely an oversight and that 
the requirement does not make advancing 
to discovery impossible. 

~ 28 Furthermore, we have found the right to access 
" 'was never intended to guarantee the right to litig­
ate entirely without expense to the litigants.' " In re 
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Marriage of King, 162 Wash.2d 378,391, 174 P.3d 
659 (2007) (quoting Doe v. State, 216 Conn. 85, 98, 
579 A.2d 37 (1990». In this case, the plaintiff 
would be required to pay a reasonable fee for the 
reasonable time a health care provider spent in re­
sponding to discovery.FN3 Inevitable cost is strong 
evidence against the argument that the certification 
is a monetary barrier to discovery. 

FN3. CR 26(b)(5)(C) provides in part that 
a party seeking discovery must "pay the 
expert a reasonable fee for time spent in 
responding to discovery" unless manifest 
injustice would result. 

, 29 In addition, as the Illinois Supreme Court ex­
plained when faced with a similar argument based 
on access to the courts, requiring a litigant to obtain 
a pretrial certificate from a health care professional 
stating that the action is meritorious "is essentially 
no different from the parallel requirement generally 
applicable in malpractice cases that the plaintiff in 
such an action present expert testimony to demon­
strate the applicable standard of care and its 
breach." DeLuna v. St. Elizabeth's Hosp., 147 Ill.2d 
57, 73, 588 N.E.2d 1139, 167 Ill.Dec. 1009 (1992). 
In Washington, as well, a plaintiff will generally 
have to obtain expert testimony to establish the rel­
evant standard of care and causation in a malprac­
tice action against a health care provider. Harris v. 
Robert C. Groth, MD., Inc., 99 Wash.2d 438, 449, 
663 P.2d 113 (1983). No greater burden is placed 
on the plaintiffs access to courts by the certifica­
tion requirement *989 than is placed by the require­
ment that an expert establish these elements of a 
medical malpractice action. 

, 30 Moreover, a finding that RCW 7.70.150 viol­
ates the right of access to the courts is inconsistent 
with the principles established in other cases. 
Plaintiffs challenge, for example, statutes of limita­
tion on the basis that they deny access to the courts. 
However, there is a general reluctance to hold stat­
utes of limitation unconstitutional in the face of a 
public interest of finality. The Delaware Supreme 
Court held, "the test for constitutionality of the stat-
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ute was whether the time period before the bar be­
came effective was so short as to amount to a denial 
of the right itself." Dunn v. St. Francis Hosp., Inc., 
401 A.2d 77,80 (De1.l979); see also Gaines v. Pre­
term-Cleveland, Inc., 33 Ohio St.3d 54, 60, 514 
N.E.2d 709 (1987) (holding a medical malpractice 
statute of repose requiring an action to be com­
menced four years after a negligent act violated the 
state constitution's "open courts" provision when 
plaintiff was unable to discover existence of claim 
until three years after negligent act). In the instant 
case, we are not weighing a complete bar to 
plaintiffs claim against the strong **382 competing 
interests, so a conclusion that the statute denies ac­
cess to court does not follow. 

, 31 The problem with not ruling in accordance 
with the established principle is the almost certain 
increase in challenges to unfavorable changes in 
statutes and court rules. Notwithstanding a reversal 
or reconsideration, the legislature would be power­
less to effect statutory change where the change 
would threaten plaintiffs' right to relief, even where 
there are strong countervailing interests. 

, 32 The court should weigh all competing interests 
against the extent to which the statute burdens the 
plaintiffs right to access to the court when deciding 
whether the statute violates the right. In this case, 
the legislature'S interest to curb malpractice insur­
ance costs outweighs the moderate burden on the 
plaintiff. 

, 33 In balancing the interests, the court should 
bear in mind the fact that just because a burden is 
imposed does *990 not mean that the right to access 
is violated. The majority neglects this principle 
when it concludes that the certificate requirement 
"hinders" plaintiffs' right of access to the courts. 
Majority at 377. The majority goes on to say it 
"may not be possible" for a plaintiff to obtain such 
a certificate. Id As explained throughout this opin­
ion, a number of rules and requirements "hinder" a 
party's access, but whether there is an impediment, 
or burden, or hindrance is not dispositive of the 
question of access. Nor is speculation that the law 
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will not work. This court has no ground to conclude 
that the law in fact will not be implementable as in­
tended. 

~ 34 The majority's limited, speculative, and narrow 
assessment of the interests at stake is insufficient 
basis for the conclusion that RCW 7.70.150's certi­
ficate of merit requirement violates the right of ac­
cess to the courts. 

~ 35 In addition to hobbling the legislature's ability 
to set standards for justice, the conclusion that this 
statute violates the right to access similarly encum­
bers the judiciary in its ability to establish court 
rules. Just as the legislature is bound by our state 
constitution, this court is also subject to its require­
ments. Burns v. Alderson, 51 Wash.2d 810, 812, 
322 P.2d 359 (1958). The precedent the majority 
proposes would require us to fmd our own similar 
changes in court rules violate the right of access to 
the courts doctrine. Following the majority's pre­
cedent, we would face countless challenges to these 
rules. To preserve our right to set court rules, the 
court should not hold that the statute violates the 
right of access to the courts. 

J. JOHNSON, J., concurs. 
Wash.,2009. 
Putman v. Wenatchee Valley Medical Center, P.S. 
166 Wash.2d 974, 216 P.3d 374 
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