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A. ARGUMENT IN REPLY

STEWART’S AGREEMENT TO PAY RESTITUTION FOR
“ANY UN-RECOVERED PROPERTY” DOES NOT INCLUDE
UNCHARGED CRIMES.

The State argues that because there was no un-recovered property
from the charged crime, Stewart’s agreement to pay restitution for “un-
recovered property” necessarily indicates agreement to pay for un-recovered
property from other uncharged incidents. This argument should be rejected.
First, Stewart agreed to pay for “any un-recovered property” as opposed to
simply “un-recovered property” or “the un-recovered property.” CP 28. This
phrasing includes the possibility that there was no un-recovered property and
does not necessarily imply agreement to pay for prior incidents.

The State’s argument would perhaps be stronger if the original
information had charged these other incidents and if those charges were
dismissed in return for the guilty plea and agreement to pay restitution. But
that is not the case. Even the original information charged Stewart only with
burglary on or about Jan. 1, 2008. CP 1. The plea agreement does not
indicate an agreement to pay restitution for prior uncharged incidents. As
noted in the opening brief, any ambiguity in the plea agreement must be

strictly construed against the State as the drafter. State v. Bisson, 156

Wn.2d 507, 522, 130 P.3d 820 (2006). Even the restitution order itself



does not refer to other incidents, but states that the restitution is for
“copper pipe and wire stolen 1/1/08.” CP 12.

Stewart agreed to pay restitution for any damage to the building from
the burglary. There was none. She also agreed to pay restitution for un-
recovered property from the burglary. Again, there was none. Therefore,
the proper amount of restitution is zero.

B. CONCLUSION

For the foregoing reasons and the reasons stated in the Brief of
Appellant, Stewart requests this Court reverse the restitution order.

DATED this 2‘ day of [._J? , 2009.
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