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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 
o 
N 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

~<'-'1o,.Qclo ~J .. cl<l 
Defendant, 

) 
J 
) 
) 

(g 2lo ~2- 5 
Nd04-!-l31 ';20' es- ~\ 

) ORDER TRANSFERRING 
) DEFENDANT'S MOTION ~ 
)10' \.O,(c~ ~..l~V\T 
) TO THE COURT Y AP~LS FOR 
) CONSIDERATION AS A PERSONAL 
) RESTRAINT PETITION PURSUANT 
) TO CrR 7.8(c)(2) 

__ ~D~OG~t_~_~~i~~)~l~ _______________ ) 

. 14 THIS MATTER having come before the undersigned judge of this court upon the motion 

15 . of the State of Washington, plaintiff, for an order transferring the defendant's Motion for 

16 '1t) \brA..1...e ~.u.~rtx:;;?n.-rto the Court of Appeals for consideration as a personal 

17 restraint petition pursuant to CrR 7 .8( c )(2), and the court being fully advised in the premises; 

18 now, therefore, 

19 IT IS HEREBY ORDERED, ADJUDGED, and DECREED that defendant's Motion shall 

20 be transferred to the Court of Appeals, pursuant to CrR 7.8(c)(2), for consideration as a personal 

21 restraint petition. 

22 

23 

ORDER-l 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 
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2 SIGNED this --f![ day of 
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4 

5 

6 
. Presented by: 
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8 Laura Petre gal #26016 
Deputy Prosecuting A mey 
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23 

ORDER-2 

xJ "'v=: ,2008. 

:L4~~ HON~LEJU~.' 

Dan Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
FAX (206) 296-0955 
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COpy TO COURT OF APPEALS .. -

IN THE SUPmICR CIlJ.RT OF THE S'lWl'E OF WASHING".l'(Iq 

IN AND FCR KING roJNTY 

STATE OF WASHINGl(Iil 

Plaintiff, 

) NO. 04-1-13920-8 KNT 
) 
) KJY.IW 'ID VACATE .JUI)Qftfi' 

--.. 
o 
N 

) AND SENl'ENCING CrR 7.8 (b)(4) or (5) 
vs. 

REYNALDO DELGADO 
Defendant, 

) 
) 
) 
) 
) 

--:---'l...,......,~--=-=--------) 
"Poe:: ~ ~tq3'5'7 

I. IDENlTl'Y OF KN'ING PARTY 

Defendant, Reynaldo Delgado IIDving Pro Se, seeks the relief designed 

in {:art II. 

Pursuant to CrR 7.8 (b) ( 4) or ( 5) the Sixth Amendment of the United 

States Constitution; and Article I, Section 22 of the Washington State 

Constitution. Mr.Delgado must overcome the presumption of effective repre-

sentation and deIIDnstrate (1) the his lawyers' performance in not objecting 

to the comparability of his performance was so deficient that the 

com{:arabili ty of his offenses was so deficient that he was deprived "counsel 
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committed seriously" therefore did not to investigation the keys witnesses 

that Mr. Ielgado' s gave the list to his attorney to interview the witnesses 

and his attorney failure to do so. (2) The prejudice to Mr. Ielgado is 

if his attorney did not refused Mr. Ielgado took the witness stand and 

freely testified and demonstrated to the jury that the information alleged 

that each of these charged was cornmi tted during a two year period: On August 

01, 2002, through August 31, 2004, Mr. Ielgado was not in Seattle, but 

he was at Alaska fishing. If his testified certainly help him, the attorney 

should not refused him to testify his own defense. Attorney's performance 

was deficient and prejudiced Mr. Ielgado thereby denying him of his Sixth 

Amendment right to effective assistance of counsel. Strickland v. 

Washington, 466 U.S. 688, 104 S.ct 2052, 80 L.Ed.2d 674 (1984). When defense 

counsel concedes all the facts needed for guilty verdict, there is a 

complete breakdown of adversarial system, and the defendant is entitled 

to a new trial even without a showing of prejudice. United states v. 

Swanson, 943 F.2d 1070 (9th Cir. 1991), citing United State v. Cronic, 

466 U.S. 648, 80 L.Ed.2d 657, 104 S.ct. 2039 (1984). 

Sixth Amendment purpose that there is a reasonable probability that 

the deficient performance prejudiced his defense. State v. Thefault, 160 

Wn.2d 414 158 P.3d 580 (2007) citing Strickland v. Washington, Supra. State 

v. Hendrickson, 129 Wn.2d 61 77-78, 917 P.2d 563 (1996); See also, State 

v. McFarland, 127 Wash2d 332, 334-35, 899 P.2d 1251 (1995). 

TO prevail on a claims of ineffective assistance of counsel, a 

defendant must show that but for counsel's performance the result would 
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have been different. state v. McNeal, 145 Wash.2d 352, 37, P.3d 280 (2002) 

citing state v. Early, 70 Wn.App 452, 460 853, P.2d 964 (1993) citing 

strickland v. Washington, Supra. 

III. STATEMENl' OF THE FACTS: 

Mr ~ Reynaldo Delgado is a seasonal worker in the Alaska fish industry. 

11/22/05 RP 61, 71. He has two nieces, Maria Ooronilla Delgado and Andrianna 

Cbronilla Delgado, who live in Seattle area. 11/22/05 RP 32, 38, 69. A 

few year before his 2005 trial Mr. Delgado and his daughter Z.D and G.D 

lived briefly with Maria and later with Andrianna on a few occasions, and 

lived in other place as well. 11/17/05 RP 43, CP 1, 3. 

The State charged Mr. Delgado with two counts of rape of a child in 

the first degree. In violation of RCW 9A.44.073 and one count of child 

molestation in the first degree, in violation of RCW 9A.44.083, during 

the two year period on August 01, 2002 and August 31, 2004 CP 1-2. Each 

of the charged carried domestic violence allegation Id. A jury convicted 

Mr. Delgado as charged CP 27-29. 

The court imposed the high end of the standard range for each of the 

offenses as Mr. Delgado I s minimum term and a maximum term life in prison. 

CP 52, 55. 02/17/06 RP Mr. Delgado timely appeals CP 62, 74. The motion 

to vacate judgment and sentencing to the following: 

IV. GRaJNDS FOR RELIEF ARGJMEN.1'S: 

1. MR. DELGAOO'S ATI'ORNEY WAS VIOLATES HIS SIXTH AMENIMENT 
INEFFECTIVE ASSISTANCE OF CDUNSEL WAS PERFORMANCE FELL BELC:M 
AN OBJECTIVE THERE IS A REASONABLE PROBABILITY THE DEFICCIENT 
PERFORMANCE PREJUDICED HIS DEFENSE, DID NO!' INTERVIEW THE 
STATE I S KEYS WITNESSF£, AND INVESTIGATION THE OFFENDER SmRE 
VIOLATES HIS STATE AND FEDERAL c:x:NSTI'IUI'IONAL.RIGHTS. 

3 
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The Sixth Amendment of the United States Constitutions; and Article 

I, Section 22 of the Washington State Constitution proved, "In all criminal 

prosecutions, the accused shall enjoy the right . ••• to have the assistance 

of counsel for his defense". This guarantees is made obligatory all states 

because as a provision of the Bill or Rights it is fUndamental and essential 

to a fair trial. City of Seattle v. Shaver, 23 Wash. App 601, 602 597 P.2d 

935 (1979) (citing Gedeon v. Wainwright, 372 U.S. 335, 83 S.ct. 792, 9 

L.Ed.2d 799 (1963) "Counsel" as referred to in the Sixth Amendment refers 

to a person authorize to practice law it "does not include a lay person. 

United States v. Grisrrore, 546 jFJ.2d 844,847 (10th Cir. 1976). The term 

"practice of law" includes legal advice and counsel and the preparation 

of legal instruments that secure legal right. State v. Hunt, 75 Wash. App 

795, 802, 880 P.2d 96 (1996». 

This requires showing that counsel's errors were so serious as to 

deprive the defendant of a fair trial, a trial whose result is reliable. 

State v. Lord, 117 Wash.2d 829, 883 822 P.2d 177 (1991) (citing Strickland 

v. Washington, 466 U.S. 668,687,104 S.ct 2051,80 L.Ed.2d 674 (1984). 

Under the prejudice proving, the defendant must show "a reasonable 

probability that. but for rounsel's unprofessional errors, the result of 

the proceeding ~uld have been different". Lord, 117 Wash. 2d at 883-84 

822 P.P.2d( quoting Strickland, 466 U.S. at 697, 104 S.ct 2052) the higher 

Court start with the presumption that counsel rendered adequate assistance 

and made all significant decision in the exercise of reasonable 
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Under the prejudice prov1ng, the defendant must show "a reasonable 

probability what but for counsel's unprofessinal errors, the result of 

the proceeding ~uld have been different" Lord, 117 Wash. 2d at 883-84, 

822 P.2d 177 (quoting strickland, 466 U.S. 697, 104 S.ct 2052) the higher 

Court start with the presumption that counsel rendered adequate assistance 

and made all significant decision in the exercise of reasonable professional 

judgment. Lord, 117 Wash.2d 883, 822 P.2d 177. According State v. Benn, 

120 Wash. 2d 613, 665-64-5-P;2d 289 . (-1993) • 

Under the first prong: 

••• the defendant must show that these is a reasonable 
probability.that, but for counsel's unprofessional errors, 
the result of the proceeding ~uld have been different. 

Strickland v. Washington,. 466 U.S. 668, 104 S.ct at 1060. Each identified 

issue not only prejudiced the defense in this case, but inappropriately 

and incorrectly guided and influence the sentencing judge's to conclusion. 

Mr. Delgado f s counsel knew that the fundamental center issues that 

investigation the State's keys witnesses, and Mr. Delgado gave his counsel 

the witnesses list to interview them but his counsel failure to do so, 

and let the .prosecutrialdo whatever they did. 

Under the second prong: 

••. lawyers in crirnial cases "are necessities, not luxuries 
Ii['i')heir presence is essential because they are the means through 
which the other rights of the person on trial are secured. . •. 

United states v. Cronic, 466 U.s. 566, 104 S.ct 2043 (1984) (footnote 

omitted) 
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•.• the essence of an inetfective assistance Cla~ is that 
counsel's unprofessional errors so upset the adversarial balance 
between defense and prosecuting that the trial· was rendered 
unfair and the verdict rendered suspect. 

Kimrnelaman v. Norrision, 477 U.S. 367, 374, 104 S.ct. 2574, 2582, (1986) 

(citing anitted) 

The prej udice to Mr. Delgado is if his . counsel give advise Mr. 

Delgado's took the witness stand and freely to testified with his innocent 

at the time he was v.orked in Alaska fishingment and the crime was happened 

in Seattle. IIIf he testify and able to derronstrated to the jury that he 

was not in Seattle Washington State at the time committed the crimell of 

the terrible of participate in this crime, than the jury have different 

view his story was true, and the result v.ould be different in his trial. 

The petitioner attempted to go to trial at the time identity conflict 

with counsel to prepare for trial and sentenced. Because of petitioner 

naively of the law, functioning processes, and judicial procedures "all 

of which are clearly derronstrated in all discourses with the counsel's'; 

and a fair trial were constitutional violated. 

When a convicted defendant complains of the ineffectiveness of 

counsel's assistance, the defendant must show that counsel's representation 

fell below an objective standard of rasonableness. Strickland v. Washington, 

466 u.S. 668, 80 L.Ed.2d 693, 104 S.ct 2052 (1984) More specific guidelines 

are not appropriate. The Sixth Amendment refers simply to "counsel", not 

specfying particular requirements of effective assistance. It relies instead 

ohthe legal profession's mainternance of standards sufficient to justify 
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the law's presumption that counsel will fulfill the role in the adversary 

process that the Amendment envisions. Stricklan, 466 u.s. at 693, 694. 

The proper measure of attorney performance remains simply reasonableness 

under prevailing professional norms. Counsel also had a duty to bring to 

bear such skill and knowledge as will render the trial a reliable 

adversarial testing process. 

The evidence proved that Mr. Delgado has been gave the list of the 

witnesses list See Affidavit at APPENDIX #1. This is clearly showed the 

consti tutionalerrors that occurred, these are not harmless, and can not 

be dismissed as not actually prejudicing the defendant on a constitutional 

magitude. The Sixth Amendment violates can never be deems a harmless error. 

State v. Recuenco, 154 Wn.s 156, 110 P.3d 188 (2005) 

2. THE AMENDED INFORMATIOO VIOLATED MR. DELGADO'S RIGHT NOI'ICE 
OF THE ESSENTIAL ELEMENTS OF CRIME OF RAPE OF A 
CHILD IN THE FIRST DEGREE DCI-1ESTIC VIOLENCE, BECAUSE 
IT DID Nor COOTAIN THE ELEMENTS OF THE CHARGED • 

Adequate notice of the specific crime charged in an absolute 

requirement of law. u.S. Const. amend. 6 & 14; Washington Const. art. I, 

§22 (amend. 10). A charging document must include every "essential elemene' 

of a crime, statutory and nonstatutory. State v. Kjorsvik, 117 Wash.2d 

93, 97, 812 P.2d 86 (1991) ("All essential elements of a crime, statutory 

of otherwise, must be included in a charging document in order to afford 

notice to an accused of the nature and cause of he accusation against him") 

An indictment must be a plain, concise, and definite written statement 
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of the essential facts constituting the offonse charge. U .. S. v. Davis, 

336 F.3d 922 (9th Cir. 2003) citing United state v. Bailey, 444 U.S. 394, 

414 100 S.ct 624, 62 L.Ed.2d 575 (1980)M 

"All essential elements of on alleged crime both included in the 

charging documents. state v. Courtneya, 132. Wn.app 351, 131 P.3d 343, 

(2006) (citing state v. Goodman, 150 Wash.2d 774, 784, 83 Pj.3d 410 (2004); 

state v. Kjorsvik, 117 Wash.2d 98, 101, 812, P.2d 86; state v. Clowes, 

104 Wash. App 935, 940-41, 18 P.3d 596 P.3d 596 (2001). Words in charging 

documents cure real as whole, construed according to coamon sense, and 

include facts which are necessarily implies. Kjorsvick., 117 Wash.2d at 

109, 812 P.2d 86. But an inforrrlZ'.tion omittin~ ~~ss~tial elements cilarges 

no crime at all. Sutherland, 104 Wash. App at 130, 15 P.3d 105. The primary 

purpose of this rule is to gi va the accused notice of the nature of the 

allegations so that a defense may be properly prepared. Goodmand, 150 

Wash.2d 789, 83 P.3d 410; Kjorsvick, 117 Wash.2d 101-102, 812 P.2d 86. 

Again, the purpose of charges against him or her and properly allow 

the accur.;erJ to present a defense" City of Seattle v. Terman, 124 Wn.App 

803, 103 P.3d 212 (2004) citing state v. Goodman, 150 Wash.2d 774, 784 

83 P.3d 410 (2004) Citing state v. Vangerpen, 125 Wash. 2d 782, 787, 888, 

P.2d 1177 (1995). 

The purpose of article I, Section 22 is to prevent "Charging. documents 

which prejudice the defendant' s ability to mount an adequate defense by 

failing to provide sufficient notice. state v. Mendoza-Solorio, 108 Wn.App 
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833 33 P.3d 411 (2001) citing state v. Schaffer, 120 Wash.2d 616, 620 845 

P.2d 281 (1993); state v. Leach, 113 Wash.2d 679, 695-96, 782 P.2d 552 

(1989». The judicially approved means for ensuring constitutionally 

adequate noticc is to require charging d~nnents to set forth the essential 

elements of the alleged crime. ~_, State __ ~Y.3y lor! 140 Was. 2d 229, 236 t 

996, P.2d 571 (2000) (discussing constitutional origins of "essential 

elements". 

The State charged Mr. Delgado of the crime rape of a child tn the 

first degree-rJomestic violence! in King C'.ounty, Washington duri.n~~ .:;t perioo 

of time intervening bebJeen August, 01, 2002 through August 31, 2004, b3ing 

had sexual intercourse with who was less thi'U1 12 years old and t .. B.S not 

married to b~e defendant. 

But the amended information upon which· he was ultimately convicted 

simply recited the names of the predicate crime, "without delineating the 

elements of each'''. The failure to allege the essential elements of the 

predicate crimes rendered the amended information fatally defective. 

Any particula+ fact that the law makes essential to punishment is 

an element that I u11der t~-B f, & 14 A"nendme.nts, must be pleade6in the 

charging document and proven to tho? jury :l:€yond a reasonable ,:bUbt. Aperenci 

Blakely v. Washington 542 U.Sft 296: 1SC, L.oE.rL2d 403; 124 S.ct 2531 (2(}04). 

Apprendi, held that "any fact (Ce:ler than prior conviction) tbat: 
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inCreases the maxi.-wm penalty for a crilre must be stated in the indictment, 

subnitted to a jury, and proved beyond at reasonable doubt. 530 u.s •. .it 

476 (emphasis supplied), citing Jones v. United states, 526 U.3 e 227, 243 

N.6, 119 S.ct 1215, 143 L.Ed.2d 311 (1999); Sse also, state v .. ~, 

150 Wan.2d 774, 785-86, 83 PJ.3d 410 (2004) {Applying Appr€llJdi and Bl~-1YI 

in holding that thena.ture of a drug possessed RRlSt be alleged in i;*.rl 

infornation; "the charging document must all&'~ facts supporting every 

element of the offense in order to be constitutionally sufficient"} 

(emphasis omitted). 

O::lmlission of the crime is an element of the cri.~ of rape of a child 

in the first dagree-dornestic violence, ar..d the jtrl'must te instructed 

on and find beyond a reasonable doubt, each andever'j' elemmt of of'fep...se 

in order to convict. state v .. Hartz, 6S Wn. App 3.51 & n.2, 828 P.2d 618 

(1992). Mr.Qelgado mindful that Hartz" ~hloh pre-date At:-~endi, ali.-x1 whioh 

itself relies on ancient authority, holds t.~at the ela-nants of t."le crime 

or orimes need rot be alleged in a felony in rape of child charging 

dooulnent. Hartz, 65 Wn.App. at 354. But this holding atrain.o; logic, 

contradicts Kjorsvik, AppJ:endi, and it progeny, and should ooreviaited. 

Put simply, .beoause the rule enunciated in ~tzr oonflicts with roth state 

and federal constituted in Hartz, conflicts with rot..;' state and feclP..ral 

constitutional protections of notice (6th Amendment) and due process (14t.ll 

Aimndment) it oann;:)t stand. 

When a charging docume..'lt is challenged for the first tiroo after trial, 

10 
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the Court liberally construes the docUlIen.t to detennine if the essential 

elemants an, by "fair construction", be found in the information. Goodman, 

150 Wn.2d at 787-88. Here, the charging document simply oanes the criIres, 

with no elaboration whatsoever. The criIres of rap of the child is defined 

by statute, and Unlike do not carry with them a camonly understood neaning. 

Even uilder the IIDSt liberal standard, the elements of the predicate crines 

do not appear in the emended inforrratioll in Mr. Delgado I s case. 

"If the n.ecessary elenents are neit:ller found not fairly implied in 

the charging dc:x::lment, [the Court] presmre[s] prejudice" and must reverse 

the conviction. Goodman, 150 Wn.2d at 788. That is precisely what should 

happen here. 

The Sixth Amendment· of the United states and State of Washington 

Constitution, and article I, Section 22. Both princIples apply to the 

state and ~ederal dUe process clause of tile Fourteenth amendmerit. Duncan 

v. IDuisiana, 391 U.s 145, 149~ 20 L.Ed.2d 491, 88 S.ct 1444, 1447 (1968); 

Mark v. Blodgeed, 970 F.2d 614 (9th eir. 1992); Stricklandv. washington, 

466 u.s. 468, 104 S.ct 2052, 80 L.Ed.2d 674 ('I9a4). Due process clause 

Sixth and Fourteenth Amendment of the United states am· state of Washington, 

constitutional. 

A . defendant is right to canpulsory process is :fundamental elenents 

of due process and a fair trial. state v. Burri, 87 Wn. 2d 175, 180-81 

550 P.2d 507 (1976). A violation to due process. right to: compulsOry process 

is preslll'led to be prej udicial. 
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3. THE SENTENCING I S JUr:GE MISTAKES t-m. Delgado I S 
OFFENDERS SCDRE IN HIS SENl'ENCE WAS VIOIATES HIS STATE 
Al"ID FEDERAL <XNSTI'IUI'ICN. R ~hh 

Although facts at sentencing need not be proved beyond a reasonable 

doubt, fundamental principles of due process prohibit a criminal defendant 

from being sentenced on the basis of infonnation which is false, lacks 

a minimum indicia of reliability, or is unsupported in the record. State 

v.' Fourd, 137 Wn.2d 481, 973 P.2d 457, (1999) citing United States v. 

Safirstein, 827 F. 2d 1380, 1385-87 (9th Cir. 1 987) (any action taken by 

the sentencing judge which fails to comport with due process requirements 

if constitutionally impermissible). 

Under ROW 9.94A.525, the offender score is measured on the horizontal 

axis of the sentenqing grid. The offender score rules are as follows: 

if. 

RClv ge94A.525(,8), if the present conviction is for violent offense 
and not covered in subsection (9), (1 0), or ( 12) of this section, 
COll.Ylt tv.D. pOUits for each prior adult and juvenile violent felony 
conviction, OnfOint for each prior adult r:onviolent felony conviction, 
and 1/2 pqint;for each prior juvenile nonviolent felony cOnviction. 

Mr. Delgado' is an effectively under this rule RCW 9.94A.525 (12), 

the present" conviction is for manufacture of met:ha.rrrphetamine count 
three points for each adl.ut prior lTtaIlufacture of rnethamphetamine 
conviction and b.u points for each juvenile rranufacture of 
metD.amphetamine offense. "If the present conviction is for a drug 
offense and the offender has a criminal history that includes a "sex 
offense" or serious violent offense f count "three points for each 
adult prior" felony drug offense conviction and tv..o p::>ints for each 
juveP~le drug offelse. .All othEr adult and juvenile felonies are scored 

as in subsection. 

Here is Mr. Celgado I s case all three alleged, the first alleged count 

for o. point f and two following is 4 p..Jints, but the sentencing judge I s 
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sentenced hL-n 6 ;;Dints, th=:- judge rniscalculated his offeI'i1er score under 

ROfl! 9.94A.525 (12}. 

court's !.p.:tscalcula.tion 1'1.:1.s offender sC"OrE! is based on alJ.f~g8{1 ITI.ii:,ta.kes f 

<:<'hich fall under CrR 7 ,8(bH 1( .:)n gr0uncls mi~f-;..)~.=lc:1 -------J 

8t~!!":.....Y...'!- Zavala-Reynoso, 127 vln~ App 124; 110 P .3d 827 (2005). 

for an ahused it discretion when it based ii.:.8 decision on untenable gr.ounds 

or reason. §.tate v. Zavco.la-ReYl1oso: 127 Wn. app 123, 110, :?3d 827 (2005) 

citing §.tE:.~:.....Y-! __ ..?..2.""c.'ell, 126 ~'J"lsi:'l." 2d 244, 258, 893 P.2d 615 (1995). Under 

CrR 7.8 (b)(4) and (5) A party C3.D. be relieved of a final judgment if the 

jufmgent :Ls void or for n[a.]ny other reason justifying reli.~f from operation 

of the judgT!l2nt" r·1r. Zavala-Reynoso' s content his sentence is "voidi ' because 

i.t ",as based on a m.i.scal( . .'ulated offender score C" • .nd it exceed the statutory 

IP.aximum. 

Under CrR 7.8 {b) requires rrotion undee &~cticn (4) and (5) to relates 

to viol juClgment· a void judgment is on f?ntBrlo/l by a C0u.d:. w:;.'1ich laclr.s 

jurisdiction of the parties or of the sllbject matter, the particular under 

involved [<]11 §t~te3 .. 3avala--ReY1'J.Qso, 127 Wn:App 123, 1!O P.3d 827 (200S) 

Pcoortsofl 

v. Comrnenwea.lth, 181 VA. 520: 576; 25 S.Ct.2d 352 (1943)). ------_.------;. 

Here is Mr. D~lgado 's ('..r:lse that he received ineffective assist:mce 

of counsel :t.ecause his attorney ctid not object to superior court's 

13 



comparability finding regarding the mistaken offender scare pJint in t>...is 

sentencing or~y 4 points but 1:.;e sentencing judge sentenced hir.-! in 6 points. 

To prevail on his claim of ineffecti ve assistance of ·::;01.1.1.8e1, ttr. 

Delgado must overcome the presutnpti,:Jn of effective represeIltation and 

demonstrate (1) that his lawyers! f€rformance in not objecting to the 

t."Offipa.rc.bili ty of his offenst~s \1ias so deficient that he was depri v-cd 

>/ "counsel II for Sic-±h. ,c,mendrrient purpJses and (2) tr-..at t..'1ere is 3. rea,son.able 

bab '] 't .... h' tJhe -"-oF" . pro . 1. .1. V ' .... a'C . _ U;;! .... l.cl.ent perfonnance prejudiced his defense. state 

v. Thiefault, 160 Wn. 2d 414, 158 P.3d 582 (2007) citing Stricklan v. 

Washingto~, 466 u.s 668, 687, 104 S.ct. 2052, 80 L.Ed.2d 674 (1984) i state 

v. HendricKsoI?, 129 wash.2d 61, 77-78, 917 P.2d 563 (1996); See also f state 

v. Mc~arland" 127 Wash.2d 322 , 334-35, 899 P.2e. 1251 (1995). OUr Supreme 

Court r~and for -.3. resentenci ng hearing I at ,.miC'..h sentencing court and 

defendant had n6t objected. to evidence regarding factual com~...rability • 

Thiefault, 160 Wn.2d at 412) citing U.S.C.A Const. Amend. 6; ROtv 9.94.010. 

4. THE TRIAL CXXJRT ERR<NEaJSLY I-ffi. DELGAOO'S BY cx:tv1MITI'ED MANDATORY 
a:::MPETENCY HEARSAY FOR CHILD .WI'INESS WAS REX;;PIRED UNDER 
mIlD HEARSAY STATUTE BEFC:RE AINITl'ING. HER HEARSAY STATEMENTS. 
T"rlAN 'I'HE; <XXJNSEL WAS INEFFECTIVE ASSISTANCE OF COONSEL FAILURE 
'IO OBJECrED A MANIFEST ABUSE cn1PEl'ENT 'IDTESTIFY AT TRIAL WAS 
VIOLATED HIS ARTICLE I, § 22, STATE AND FEDERAL CXNST RIGHT A 
FAIR TRIAL UNDER SIXTH AMENIl-1ENT OF THE U. S <XNI'S. 

Under Art I, § 22, of the State of Washington Constitution; and Sixth 

Amendment of the u. S. Const. The State and trial court failed to rreet the 

statutory preprequisites for finding the child victim unavailable to testify 

for purposes of. the child hearsay statute, RCW 9A.44.120; (2) the victim's 
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hearsay statements were testirronial and, thus, violated his Sixth Amendment 

confrontation right. state v. Hopkins, 137 Wn. App 445, 154 P.3d 251 (2007) 

citing Crawford v. Washington, 541 U.S. 36, 124 S.ct 1354, 158 L.Ed.2d 

177 (2004) 

A child may be "unavailable as a witness" under RCW 9A.44.120(2) (b) 

if she is incanpetent to testify. RCW 5.60.050, citing State v. Hopkins, 

137 Wn. App 445154 P.3d 251, (2007) governs witness canpetency. A witness 

is incompetent to testify if she (1) of unsound mind or intoxicated at 

the time of her production for examination or (2) "incapable of receiving 

just impressions of the facts, respecting which they are examined, or of 

relating them truly" state v. Hopkins, 137 Wn. App at 450, 154 P.3d 254, 

(2007) citing C., J." 148 Wash. at 682 63 P.3d 765. 

A trial court can find a child competent if the child understands 
an obligation to testify truthfully and possesses (1) the mental 
capaci ty accurately to perceive events at the time of occurrence, 
(2) sufficient memory to retain the events in question, (3) the ability 
to express orally her merrory of the event, and (4) the capacity to 
understand and to answer simple questions about the event. State v. 
Hopkins, 137 Wn. App at 459, 154 P.3d 259, (2007) citing C., J., 148 
Wash.2d at 682, 63 P.3d 765. 

Arguably the plain language of RCW 9A.44.120(1) Can be read to limit 

the hearing requirement to the trial court's inquiry and determination 

of whether the child's hearsay statements have "sufficient indicia of 

reliability" • 

But in~, OUr Supreme Court expressly ruled that the RCW 9A.44.120 

hearing requirement also applies to RCW 9A.44.120(2). The Court held that: 

(1) "[s]tipulated incompetency based on an erroneous understanding of 
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statutory incompetency is to uncertain a basis to find unavailability", 

state v. Hopkins, 137 Wn. App 450, 154 P.3d 253, (2007) citing Ryan, 103 

Wash.2d at 682, 63 P.3d 765; and (2) the trial oourt must determine a 

child's competency within the framework of ROW 5.60.050 by conducting a 

competency hearing to examine the child's manner, intelligence, and memory. 

state v. Hopkins Supra; ~ 103 Wash.2d at 172 691 P.2d 197; citing 

Lauderrnilk v. carpenter, 78 Wash.2d 92, 457 P.2d 1004 (1969). In reversing 

Ryan's conviction, the Court held that the trial court erred in allowing 

the child victim's mothers to testify about their children's out-of-court 

statements, even though the parties had stipulated that the fi ve-year-old 

children were incompetent and, therefore, "unavailable" to testify at trial. 

state'v. Hopkins, 137 Wn. App at 459, 154 P.3d 259 • 

. In Shafer's Court a three year-old child told her mother that her 

Uncle had "touched her privates" and had told her to kiss his privates. 

156 Wash.2d at 383-84, 128 P. 3d 87. The child had no previous exposure 

to sexually explicit material. The trial court denied Shafer's motion to 

exclude the child's out-of-court statements to a family friend, based the 

United states Supreme Court's Crawford decision. 156 Wash.2d at 384-85, 

128 P. 3d 87. OUr Supreme Court rej ected Shafer's contention that the child's 

statements to her mother were testimonial because the child had relayed 

events to a family member and the mother had not solicited the statements 

from her child. 156 Wash.2d at 389-90, 128 P.3d 87. OUr Court (1) relied 

on Crawford's notion that an "accuser who makes a formal statement to 

government officers bears testimony in a sense that a person who makes 
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a casual remark to an acquaintance does not ", 541 u.S. at 51, 124 S. ct 

1354; and (2) reasoned that a victim's statements to friends and family 

are generally nontestimonial statements because there is no "contemplation 

of bearing formal witness against the accused" state v. Hopkns, 137 Wn. 

App at 454, 154 P.3d 256; citing Shafer, i56 Wash.2d at 389, 128 P.3d 

87; Davis v. Wastrlngton, __ u.S. __ , 126 S.ct 2266, 2276-77, 165 L.Ed.2d 

224 (2006). 

In Hopkins's Court the State proposed to call Smantha Hannah "MIl's 

mother), Janet Blake (Hannah's mother), and Partricia Mahauhulu-Stephens, 

a CPS social \\Qrker, to testify about MH's hearsay disclures to them 

concerning her allegatoins against Hopkin. The trial court held a child 

hearsay hearing to determine whetherMH's hearsay statements were admissible 

under the child hearsay statute. RCW 9A. 44. 120 during the child hearsay 

hearing, the trial court heard testimony from the State's three adult 

witness. But it did not interview MH, and Hopkins counsel did not object 

to the trial court's failure to interview the child. State v. Hopkins, 

137 Wn. App at 446, 154 P.3d 252. Furthermore, the trial court conduct 

a child competency hearing under RCW 9A. 44. 120~ Instead, the State and 

defense counsel agreed that· MIl was inccxnpetent to testify ba~d' on "her 

young age". The trial court made no express findings about whether MH was 

incompetent and therefore, unavailable to testify for purposes of RCW 

9A.44.120. 

Ho~ver , the trial court ruled that MH I S hearsay statements to the 
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state's three adult witnesses were admissible based on state v. C. ,J. , 

148 Wash.2d 672, 63 P.3d 765 (2003), and state v. Ryan, 103 Wash.2d 165, 

691 P.2d 197 (1984) ,because her statements 1x>re evidence of reliability 

and there was· sufficient cororborating evidence under RCW 9A. 44. 120. 

Hopkins's court finding dispositive the trial court's failure to conduct 

a mandatory canetency hearing for MH before admitting her hearsay statements 

at trial reversed and remanded under RCW 9A.44.120 provides, in pertinent 

part: 

A statement made by a child when under the age of ten describing any 
act of sexual contact performed with or on the child by another, .•• 
not otherwise admissible by statute or court rule, is admissible in 

evidence ••• criminal proceedings ••• in the courts of the state of 
Washington if: 

( 1) The court finds, in a hearing conducted outside the presence of 
the jury, that the time, content, and circumstance of the statement 
provide sUfficient indicia of reliability; and 

(2) The child either: 

(a) Testifies at the proceedings; or 

(b) Is unavailable as a wintess: PROVIDED, That when the child is 
unavailable as a witness, such statement may be admitted only if there 
is corroborative evidence of the act. 

state v. Hopkinsl 137 Wn.App at 448 1 54 P. 3d 253 (2007) (Emphasis added) 

Here is defendant Mr. Delgado's case like as the cases above, the 

trial court's failure to conduct mandatory competency hearing for child 

witness before admitting her hearsay statements in prosecution for rape @f 

a child and child rrolestation did not constitute harmless error; it could 

not be concluded beyond reasonable doubt that, without child's hearsay 
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statements, a reasonable jury would have convicted defendant, inasmuch 

as state produced no conclusive physical evidence that child was sexually 

assaulted by anyone. The trial court fail"ilre mandatory compc"cency hearing 

for child witness was required under child hearsay statute .before admitting 

her ilearsay statenents. Than the counsel ineffecU VE:: assistance of counsel 

failed to objected was violated liir. Del9ado~s Sixth Amendment i."ight for 

a fair trial. 

During trial Mr. Delgado's counsel provided constitutionally deficient 

representatioIl by tailing ·co oond"llct the in~stigation necessa.:L"'Y to prepare 

for trial, failing to object to the prosecutor's misstatements, and failing 

to introduce available releV-dl1t evi6enc,'e to den·onst.i:."Clte that falsity of 

seriously objected the trial j udge ~ s CO!mni tted "a child witness canpetency 

heaJ:inga • 

Delg-doo and his l\VO children Z.D and G.D moved into Maria corronilla

Delgado: s Federal Way apartment in 2003 8RP 36, Delg-ddo shared a living 

roonl with his two young daughters, Z.D and G.D; and Maria and. her family 

occupied the two apa.rt.meirt bedroans. SRt? 37. :Delgado ~tayed a couplE:! of 

months, then left itis children with Iv&ia while he worked in Alaska for 

two or three IlDnths. 8RP 38. Delqddo returned to liVe wi til l-Iaria for a 

couple IlDnths and then IlDved to the apal:tlilent of his other niece, AdriaIl1"1a, 

also in Federal Way 8R1? 38, 71. Again, Delgado stayed for a few weeks, 

and then left for Alaska for three rronths While Adreanna took care of his 

giI:ls. tlRP 72-73. 

During tile iIDnths that Delgado and his children ~t.ayed with Maria 
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corronilla-Delgado before he left -for Alaska, Maria became concerned because 

Delgado just wanted to spend tine with--z-~n. __ SRi? 39. Alsoshenoticedre 

hickey marks on Z.D's neck. 8RP 39. When she asked Z.D dOOut it, Z.D. said 

that her father had "SllCked her" and she was ah-aid of telling on him. 

8RP 39. Z.D. said that Delgado told her to say that her sister G.D had 

bitten hee, but Dlat was not true. 8RP 39. Maria then asked Delgado What 

had happened to Z.D. and he said G.D had bitten Z.D 8RP 30-40. G.D said 

that WciS not true. 8RP 39-40. 

Z.D also told Maria that her father would hurt her, that he \\Quld 

nput his thing that he used to go to the bathroan with inside her part 

tlJat she would use to go :tQ~bathroom'~ 8RP 40. This disclo~uce cx..--curred 

when iklgado was i Alaska. 8RP 40. Z.D had ~l afraid to ::;ay anytliiug 

for fear that n:lgado would do something to her foY- telling what. he had 

dorte. 8RP 40. 

Adrianne Coronilla-Dalgado also noticed UflllSUdl bebavior r~lat.lng 

to Delagdo and Z.D. during the time Delgado and his family stayed with 

nee. -She also noticed hickies on Z.D., fust when Z.D was living with her 

siste:r:- iYiaria. 8RP1 O'j, -j 05. Once, when Delgado was in Alaska, Adrianne 

called him -93 a::;k aoollt taking Z.D to the hospital because she was 

canplaining of abdominal plln, and LillTri.ng and scratching in the vaginal 

area. 8RP 94. .5 e e. A ~ P e..Y'\ d i ')( ~. 
After Z.D disclosed the seXUdl abuse, Maria and Aarianna tcx:>k Z.D. 

t.o Highline Hospital. 8RP 50, 94. They also contacted CPS aftec speaking 

with a school counselor. O.c. Susan o'Brien examined Z.D on August. 213, 2004, 
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at Highline Coomullity Hospital. 8RP 9. :c..v l"JCiU suffered abdaninal pain 

dnd vaginal discharges intermittently for -three.. roonths.t-_u.and._her a\IDt:;.s.~~ __ .u __ • _____ _ 

concernEd aOOut Delgado abusing her.BRP 10:~11. .Z.D disclosed to Dr. O'Brien 

that her father had taken off her clothes_ and climbed on her. 8RP 12-13. 

During the };hysical examination, Z.D. pointed to her private '(:a,rts and 

said she had a hole dc>wn there that her father had 'made. SRP 15. She told 

DI.-. O'Brien that her- father put the part that he pees from inside her. 

,SRP' is. said, :~It harts. lYly father made that hole tIler·111 SRF 15. Z.D. al&> 

described' that. her father usea. to take her 1nto the batlli'"OClU and put the 

part that he pees fran inside her. 

Based, on state V. Hopkins, Court's the trial court ccmnitted the 

mandatory canpetency hea.r:il'lg for child witness was required under child 

hearsay statute before admitting her hearsay statements. RCW 3A.44. i20, 

:required the trial court to conduct a CQnpetency hearing before finding 

the child 'unav-dilable to testify fm cidld heat say statutory purp;:>Ses. 

HoPkins 137 Wn. App at 445, 154 P.3d '251 (2007) citing Crawford v'. 

Washington, 541 U.S. 36, 124 S.ct. 1354" 158 L.al.2;d 177(2004). 'l'he child 

vit..tim; s hearsay statements were testirronial dnd, thus, violated his Sixth 

Amendment confrontation rights. 

'Ihis exxnbinedwith his counsell s to objected to challenge the improper 

and unsupported argtlm~nts of tile prosecutorlal-s working a competed 

deprivation of the constitutional right to effective assistance of counsel. 

Strickland v. Washington, 466 u.s. 668, 691-96, -W4 S.ct. 2052, SO L~Ec1.2Ci 

674 ("j 984), when defense· counsel concedes all the facts needed for guilty 
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verdict, there is a complete breakdown of adversarial system, and the 

defendant is entitled to a new tr~al even without a showing of prejudice. 

United states v. Swanson, 943 F.2d 1070 (3th eire 1991) citing United states 

v. Cronic, 466 u.s. 648, 80 L.Ed.2d 657, 104 S.ct 2039 (1984j. 

'l'be Sixth Amendment purpose that there is . a :a:-easonable probabili ty 

tha,t the deficient performance prejudiced his defense. state v. Thefault, 

160 'iln.2d 4-14, -iS8 ?3d 580 (2007) citing strickland. v. Washington, SUpra. 

T"ne trial cOlmsel's failed to challenged Z.Dls and G.D'scompetency 

above, but also agree that she WdS incanpetent to testify because of i1er 

young age. Because, the law required and finding det of witnes::; 

unavailability 1s oconstitutionally mandated canpetency hearing for child 

witness was required under child hearsay statute before admitting her 

hearsay stateroonts. 

For the reasoning" above, Mr. Delgado's respectfully ask this Court 

to review his erR 7.8 (4; and (5) that violated his child hearsay statute 

before adntitting ~1er hearsay statements" Under R~ 9A.44.120, and reverse 

and remand his conviction for a new tric:ll. Because his oounsel' s failure 

to challenge and objected the seriously evidence admitting fran trial Court. 

REb-PECTFUIJ.,Y SUBMITl'ED on tills /.5 , day Of~, 2008. 

~ 
Petitioner Pro Se 
Frairie COrrectional Facility 
Box, 500 Appleton MN 56208 
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