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L. INTRODUCTION
Respondents say the multiple rule-making proceedings by the

Washington Forest Practices Board to determine, based on its expert
knowledge, what forest practices have “a potential for a substantial impact
on the environment and therefore require an evaluation by [DNR] as to
whether or not [an EIS] must be prepared pursuant to the state
environmental policy act,” RCW 76.09.050(1), are irrelevant. It is
irrelevant that those forest practices rules affecting water quality were only
adopted after reaching agreement with the Washington Department of
Ecology, RCW 76.09.040(1)(e), the agency responsible for implementing
the Federal Clean Water Act in Washington. RCW 90.48.260. It is
irrelevant that those rules have been approved by the National Marine
Fisheries Service (“NMFS”) and the U. S. Fish and Wildlife Service
(“USFWS”) as a habitat conservation plan (“HCP”), and received an
incidental take permit for aquatic species affected by forestry practices
conducted under those rules. 16 U.S.C. §1539(a)(1)(B). Adoption by the
Commissioner of Public Lands (“Commissioner”) of a strategy for
removing one-third of a block of trust timberland from future sustained
yield management under those rules still requires a full EIS because of the
risk of “disastrous flooding,” Respondents’ brief (“Resp’t Br.”) at 13, and
“huge environmental impacts,” Id. at 49, that will cause “stormwater filled
with sediment [to] inevitably make[] its way to streams.” Id. at 54.
According to Respondents, a court should ignore the expert agency

conclusions that the impacts of forestry have been mitigated to less than
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“significance.” “One need only consider the seemingly annual winter
floods and landslides . . . to question the credibility of the proposition that
modern rules have eliminated all significant impacts.” Id. at 58.

Respondents say it is irrelevant that the Department of Natural
Resources (“DNR”) has adopted, and USFWS has approved, a habitat
conservation plan for the northern spotted owl, the marbled murrelet, and
24 federally listed and 21 state listed candidate species or species of
concern. Adoption by the Commissioner of a strategy for removing one-
third of a block of trust timberland from future sustained yield
management under that HCP still requires a full EIS because of the risk it
poses to spotted owls and marbled murrelets, as well as “all creatures,
great and small.” Resp’t Br. at 9-10.

Respondents say it is irrelevant that the Board of Natural
Resources has adopted policies governing forest management for public
access and recreation and mitigation of visual impacts, Rec 9120-123.
Adoption by the Commissioner of a strategy for removing one-third of a
block of trust timberland from future sustained yield management under
those policies still requires a full EIS because continued sustained yield
management will “decimat[e] an extraordinary system of trails heavily
used by nearby residents and distant visitors alike; [and cause] the loss of
the tranquility and visual splendor of the current forest.” Resp’t Br. at 58.

Respondents say the Commissioner of Public Lands has authority
to take any block of timberland out of future sustained yield management,

and thus adoption of a management strategy for a block of trust timberland
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must start with the assumption that the entire block can be returned to old-
growth conditions and devoted exclusively to recreational uses. Id. at 40-
50. Generating revenue for trust beneficiaries is at most a consideration to
be balanced with Respondents’ conservation and recreational objectives.
Respondents’ theory, if accepted, would make the entire planning
process and decisions of every major resource agency over the last 20
years irrelevant, because those processes and decisions would effectively
mean nothing. Whenever DNR considered its options for managing a
particular block of trust timberland it would have to start over, to prepare a
full EIS as to how the forest practices rules, the state’s HCP and the Policy
for Sustainable Forests would function as applied to that block. DNR’s
resources would be consumed in revisiting issues on a block scale that
were previously considered on a landscape scale. Trust beneficiaries, and
the families and businesses whose livelihoods depend upon sustained yield
management of Washington trust land, would be left on the sideline while
DNR devoted its resources to endless duplicative environmental review.
Respondents’ arguments should be rejected. The trustee’s duty of
undivided loyalty to the trust beneficiaries does not permit DNR to take
timberland out of sustained yield production to foster the objectives of
others. DNR’s governing statutes provide no authority to take blocks of
timberland out of sustained yield production except in narrow
circumstances and where full compensation is provided to the trust — not
the case here. The trial court has impermissibly ignored the record and

invaded the province of the expert agency. SEPA did not require DNR to
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first analyze every other strategy that was remotely possible. DNR’s
determination of non-significance (“DNS”) for adoption of the Blanchard

Strategies was not clearly erroneous, and must be sustained by the court.

IL. THIS CASE ILLUSTRATES WHY SEPA REQUIRES THAT
AN AGENCY’S DNS BE ACCORDED SUBSTANTIAL
WEIGHT.

Respondents are passionate advocates. They do what passionate
advocates do, which is to tie snippets of the record here and there together
with colorful language to paint the picture they hope the court will see.
Space does not permit us to point out all the instances in which
Respondents have seriously misrepresented the record. Hopefully a
handful of examples will illustrate why RCW 43.21C.090 requires courts
to accord the agency’s decision substantial weight, and the court defers to
the expertise of the administrative agency, in review of SEPA decisions.
Nisqually Delta Ass'n v. DuPont, 103 Wn.2d 720, 696 P.2d 1226 (1985).

The issue here is not whether commercial forestry has any impacts,
but whether the adoption of the Blanchard Strategies had significant
adverse impacts. That entails an expert judgment about degree: Is there
more than a “moderate” impact? WAC 197-11-794. For that, one must
understand the entire record. It is because a court will rarely have either
the technical expertise of the agency’s responsible official, or a full
command of a record such as this one, that SEPA requires that courts defer
and give substantial weight to the agency’s determination.

Example: Respondents characterize the adoption of the

Blanchard Strategies as a decision to “log[] two-thirds of the Forest,”
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Resp’t Br. at 4, and claim DNR argues the baseline for SEPA analysis is
that “every acre was subject to logging.” Id. at 40. If one didn’t read
carefully or realize that the bullet points, although single spaced, are not
quotes, one might read the second bullet in Resp’t Br. at 17 to say that the
Blanchard Strategies called for harvest of 3,227 acres. If one turns to Rec

49, which Respondents cite in support of that second bullet, it states:

[T)he annual area harvested on Blanchard Forest will
average approximately 2% of the entire ownership
(currently 4827 acres) in that area until such time that full
compensation is secured and/or a new sustainable harvest is
calculated that places the core in long-term deferral status.

Two percent of 4,827 acres is 96% acres per year that will be
harvested under the Blanchard Strategies. Respondents conjure up a
mowing down of the forest, but with a 60 year rotation, only a small area
is harvested in any year. It is replanted the following winter, and becomes
a young managed forest.! The record also reflects that in the absence of
the Blanchard Strategies, riparian areas, Rec 1762-81, WAC 222-30-021,
the minor amount of old-growth on Blanchard, Rec 1890, 9114, 9127,

talus slopes, cliffs, balds and caves, Rec 1861-68, potential marbled

! Although the state forest practice rules don’t limit the rate of harvesting, Resp’t Br. at
10, the Policy for Sustainable Forestry adopted by the Board of Natural Resources
mandates that in order to ensure intergenerational equity among trust beneficiaries the
harvest level on DNR-managed trust land cannot vary up or down more than 25 percent
between decades, which effectively limits the harvest. Rec 9109. The Policy for
Sustainable Forestry also limits clear cuts to 100 acres, Rec 9117, rather than the 250-
acre limit of the Forest Practices rules. WAC 222-30-025(2). WAC 222-30-025(4)
requires green-up around harvest units. Contrary to the suggestion, at Resp’t Br. p. 13,
that Blanchard is at risk because of rain-on-snow events, DNR’s HCP precludes harvest
on DNR-controlled land unless at least two-thirds of a drainage basin in rain-on-snow
zones remains in hydrologically mature forest. Rec 1776.
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murrelet stands, Rec 1745-46, and steep or unstable slopes, Rec 1770,
WAC 222-16-050(1)(a), would all be deferred or protected from any
harvest in the absence of the Strategies. Rec 54.

Example: Respondents’ brief at 8 suggests that the Blanchard
Strategies will adversely affect the marbled murrelet, relying on 57 Fed.
Reg. 45328-45337 (Oct. 1, 1992), portions of which they append to their
brief. Respondents say that “to the extent that some of Blanchard’s forests
are not quite old enough to be suitable for murrelets, they will be soon (if
not logged).” Respondents conjure up a forest on the verge of providing
old-growth habitat, and a decision by the Commissioner to instead clearcut
that “near old-growth.” Resp’t Br. 9-10, 56, 58-59.

Respondents’ brief omits 57 Fed. Reg. page 45334 from its
appendix, which says “Forests generally require approximately 200 years
to develop old-growth characteristics.” The record shows that in
Washington State the mean age of marbled murrelet nest stands was found
to be 879 years, with a range of 450 years to 1,736 years. Rec 1622. The
actual nest trees chosen by murrelets are mammoth. Rec 1623-25.

The record shows that the vast majority of the old-growth on the
Blanchard block was removed between 1880 and 1940. CP 295-308. The
small amount of remaining old growth is protected by the state’s HCP.
Rec 1890, 9114, 9127. Thirty-six percent of the Blanchard block was
harvested a second time in the decade prior to 1992. Rec 472. Harvests
continued through the 1990s. Rec 4317. The substantial majority of the
forest is from 31 to 70 years old. Rec 3520, 3570, 3585. “[T]he major
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[plant] community types present . . . are the two most common forest
communities in the Puget Lowland ecoregion.” Rec 3586. In short,
Respondents’ argument that the Blanchard block, if removed from
sustained yield forestry, will “soon” support old-growth dependent
creatures is romantic, but fictional.

Example: Respondents argue that prior environmental review
has not considered cumulative impacts to recreation, Resp’t Br. at 65-67,
relying on a snippet in an EIS saying that trails in active harvest areas may
be closed, moved, or decommissioned as a result of harvest activities.
Resp’t Br. at 67, quoting Rec 5233.

DNR’s responsible official had to consider that snippet in the
context of the “summary of effects” two pages earlier in the EIS,
describing the opportunities to mitigate adverse impacts when designing
individual harvests, the fact that while harvests adversely impact some
recreation, it benefits other recreation, and the overall assessment of the
EIS that “none of the Alternatives are expected to result in any probable
significant adverse environmental impacts to recreation.” Rec 5231.

He also had to consider any effects on recreation based on a more
complex reality than Respondents’ fears that “logging great swaths of
Blanchard forest undoubtedly will destroy recreational opportunities and
the forest’s scenic grandeur.” Resp’t Br. at 54. The record shows that the
current 30-50,000 annual recreational users of the Blanchard block are
using a managed working forest. Rec 4305-4383. On-going sustained

yield management has not dissuaded them from actively using it. The
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Blanchard Strategies protect a significant portion of the existing trails.
The campgrounds and rock climbing sites are protected by the Blanchard
Strategies and the HCP. Rec 45, 4313. Major recreational opportunities,
including a hang gliding site and a major view spot, have been created or
enhanced by recent harvest. Rec 4313. “While some may see harvest
areas as degrading the recreational experience, others prefer the views that
harvested areas provide.” Rec 174, 3574-77. The Washington State Parks
and Recreation Commission’s comment on the DNS was “The strategies
presented in the SEPA checklist and accompanying documents are
consistent with State Parks’ mission to provide recreational opportunities
while protecting valuable natural resources.” Rec 120. The Pacific
Northwest Trail Association, whose volunteers have contributed the most

to creation and maintenance of trails on the Blanchard block, commented:

We understand that the DNR has a responsibility to the
beneficial owners of the timber, the local school districts, to
provide funds for their educational requirements.

As a group, we cannot take a position either in favor of or
against logging, but we do support the DNR in its
harvesting policies. If there is a decision to perform
logging operations in the Blanchard area, then we support
the right of the DNR to make that decision. If the trails are
directly affected by logging then we ask that we be able to
reestablish the trails after the logging is completed.

Rec 8607.
DNR’s responsible official also had to consider that the roads
Respondents decry provide critical access for recreational users of state

trust forestland. To the extent that DNR policy minimizes the number of
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forest roads, that has an adverse impact on public access and recreational
users. Timber harvest revenue is DNR’s primary source of funds to
maintain those roads, and without the revenue, the roads must be

abandoned. Rec 8837. He also had to consider that:

Potential effects on recreation may be mitigated on a case-
by-case basis during operational planning prior to the
initiation of harvest activities. Potential effects may be
mitigated by employing harvest systems that minimize
potential visual effects and by relocating or rerouting
affected recreation facilities, particularly trails, as
appropriate.

Rec 5231. It may be that the time will come when part of a trail on
Blanchard has to be rerouted. It may be that the time will come when a
trail passes through or along the edge of a 100 acre harvest unit. The
record shows that the Blanchard block has 20 miles of trails, Rec 4312,
out of the 840 miles of recreation trails on DNR-managed lands in
Western Washington. Rec 5232. In light of the record, DNR’s
responsible official was fully entitled to conclude that management of
those trails in conjunction with continued sustained yield timber
management had no more than a moderate impact.

Example: Respondents portray the Blanchard block, and their
concerns, as unique. The reality is that every place DNR manages has
equally ardent advocates. DNR is forced to evaluate the lands it manages
objectively — and with reference to all its lands. As a DNR analysis said,
“When assessing the importance and uniqueness of anything, a relative

scale is imperative.” Rec 3580.
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The record shows that this is not “the largest undeveloped block of
land in the rapidly urbanizing Puget lowlands.” Resp’t Br. at 4. DNR’s
Tiger Mountain block, two miles east of Issaquah, is 13,500 acres, or three
times as large. Rec 4352. Blanchard’s recreational use is important to
people in Whatcom and Skagit Counties, but the Capitol Forest in
Thurston County, Tahuya State Forest in Mason County, Yacolt Burn
State Forest in Skamania County and Tiger Mountain in King County are
more used. Rec 5232. DNR’s objective evaluation, when compared to
other lands competing for funds under the Natural Area Preserves, RCW
ch. 79.70 and Natural Resource Conservation Area, RCW ch. 79.71,

programs was that:

1) that Blanchard is locally important to the residents of the
immediate area near Bellingham and of Skagit and
Whatcom Counties, 2) it has ecological values that deserve
protection, all of which can be protected under the Habitat
Conservation Plan (1997), 3) the geology underlying
Blanchard Forest is not geologically significant or unique
in the world, the US or Washington State, and 4) given the
natural features of the site, Blanchard Forest would be a
low priority for inclusion in the Natural Areas Program.

Rec 163, relying on Rec 3583.

Hopefully these examples demonstrate that this Court must be
wary of Respondents’ factual statements throughout their brief. They also

illustrate the challenge of review under the “clearly erroneous” standard.

Under the clearly erroneous standard of review, the
court does not substitute its judgment for that of the
administrative body and may find the decision clearly
erroneous only when it is left with the definite and firm
conviction that a mistake has been committed. The court

10
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should examine the entire record and all the evidence in
light of the public policy contained in the legislation
authorizing the decision.

Cougar Mountain Assocs. v. King County, 111 Wn.2d 742, 747, 765 P.2d
264 (1988) (authorities and quotations omitted) (emphasis added). The
Court cannot base reversal of a DNS on snippets of the record. It must be
based on the entire record and all the evidence. SEPA’s mandate that the
decision of the agency be given substantial weight, RCW 43.21C.090,
recognizes that the expert agency officials are likely to have a fuller grasp
of the entire record than a court can ever have, given the court’s

dependence on advocates to distill the issues.

III. RESPONDENTS’ PREMISE THAT DNR CAN REMOVE
TRUST LAND FROM SUSTAINED-YIELD PRODUCTION
AT WILL IS SIMPLY WRONG.

Both Respondents and the trial court based their argument on the
premise that DNR had the option of removing the entire Blanchard block
from future sustained yield production, and therefore the SEPA analysis
had to assume that none of the Blanchard block ever needed to be
harvested again. CP 313-14; Resp’t Br. at 40-51. That premise conflicts
with DNR’s duty of undivided loyalty to the trust beneficiaries and it

conflicts with the statutes which define the limits of DNR’s authority.

A. The Trustee’s Duty Of Undivided Loyalty To the
Trust Beneficiaries Does Not Allow It To Simply Take
Forestland OQut Of Sustained Yield Forestry.

Respondents argue that DNR should have approached the
Blanchard Strategies like the U.S. Forest Service approaches management

of federal land — treating future revenue from timber harvests as simply

11
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one of many “public goods” that forestland can offer, along with wildlife
habitat, recreation and other environmental values. Resp’t Br. pp. 1-3,
Issue 2. The distinction between the Blanchard block and federal
forestland is that the Blanchard block is held in trust for the benefit of the
taxing districts that were forced to surrender the lands as tax base when
the state forest board made the decision that the lands were chiefly
valuable for the growing and harvesting of timber and thus compelled the
lands to be deeded to the state.’

County of Skamania v. State, 102 Wn.2d 127, 132, 685 P.2d 576
(1984) held that the forest board transfer lands, like the lands received
from the federal government at statehood, are held in “real, enforceable
trusts that impose upon the State the same fiduciary duties applicable to
private trustees.” These include a duty to “act with undivided loyalty to

the trust beneficiaries, to the exclusion of all other interests.” Id. at 134.

[A] trustee bears an unwavering duty of complete loyalty to
the beneficiary of the trust, to the exclusion of the interests

? Laws of 1923, ch. 154 (Appendix A) created the state forest board. Section 3 of that
Act authorized the forest board to acquire lands which “are chiefly valuable for purpose
of developing and growing timber,” and to “seed, plant and develop forests” on the lands.
Section 3-b of Laws of 1927, ch. 288 (Appendix B) authorized counties to deed land they
took back in tax foreclosures that met the criteria of §3 of Laws of 1923, ch. 154, to the
forest board, which would reforest and manage the lands in trust and pay the net revenues
from the lands to the counties, to be distributed to the various taxing districts. Laws of
1927, ch. 288 had relatively little impact, because counties and their junior taxing
districts were hesitant to give up current tax base for a revenue stream decades in the
future. But the Great Depression made it increasingly critical that the cut-over lands be
put back into production. CP 168-179. Laws of 1935, ch. 126 (Appendix C) amended
the earlier laws to allow the forest board to require lands meeting the criteria of §3 of
Laws of 1923, ch. 154, to be deeded to the forest board to be managed in trust, with the
net revenues to be paid to the county to distribute to the taxing districts.
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of all other parties. . . [T]he rule against a trustee dividing
his loyalties must be enforced with uncompromising
rigidity. A fiduciary cannot contend that, although he had
conflicting interests, he served his masters equally well or
that his primary loyalty was not weakened by the pull of his
secondary one.

NLRB v. Amax Coal Co., 453 U.S. 322, 329-330, 101 S.Ct. 2789, 69 L.Ed.
2d 672 (1981) (authorities omitted). The state as trustee may, as it has
done for years, manage trust land to also benefit other interests in addition
to the beneficiaries. What it may not do is to manage trust lands to benefit

other interests at the expense of the beneficiaries.’ The interests of the

trust beneficiaries — here the county, the Burlington-Edison School
District and the Port of Skagit County, which are entitled to share in the
net revenue of the lands — must always be primary. Respondents’ and the
trial court’s, CP 314, argument that DNR should have considered the
potential that the public at large may find enhanced recreational
opportunities to be preferable to generating income for the beneficiaries is

not legally relevant to decisions about prudent management of trust assets.

B. DNR Has No Statutory Authority To Take Trust
Land Out Of Sustained Yield Management In The
Absence Of Compensation Being Paid To The Trust.

DNR is a creature of statute and has only those powers given it by

the Legislature or necessarily implied from the powers given. Kaiser

3 A trustee may [indeed must], of course, manage the land in compliance with police
power laws applicable to all lands. See RCW 79.10.320, compelling DNR to manage
trust lands on a sustained yield basis “insofar as compatible with other statutory
directives.” In its management of trust land, DNR must comply with the Forest Practices
Act, RCW ch. 76.09, and the Endangered Species Act, 16 U.S.C. §§ 1531 to 1544, as
must any landowner.
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Aluminum v. Dep’t of Labor & Industries, 121 Wn.2d 776, 854 P.2d 611
(1993). Respondents argue that RCW 79.10.100 to .210 gives DNR the
authority to manage a block of trust land for non-income uses, and that
therefore DNR was required to evaluate the impact of the Blanchard
Strategies as if DNR had no obligation to continue sustained yield
management of the land. Resp’t Br. at 40-44.

In construing DNR’s statutory authority, recognized rules of
statutory construction apply. The first is that the word “shall” is
mandatory; the word “may” is permissive. “The term ‘may’ is presumed
to be used in a permissive or discretionary sense.” Granite Beach
Holdings, LLC v. State Dep’t of Natural Resources, 103 Wn. App. 186,
206-207, 11 P.3d 847 (2000). “The use of the word ‘shall’ imposes a
mandatory duty.” Waste Mgmt. of Seattle, Inc. v. Utilities and Transp.
Comm’n, 123 Wn.2d 621, 629, 869 P.2d 1034 (1994). “The Legislature’s
use of both ‘may’ and ‘shall’ [in a statutory provision] indicates it
intended the two words to have different meanings: ‘may’ being directory
- while ‘shall’ being mandatory.” Erection Co. v. Dep’t of Labor &
Indus., 121 Wn.2d 513, 519, 852 P.2d 288 (1993).

The second is that statutes must be construed as a whole. The
Court’s fundamental objective is to ascertain and carry out the
Legislature’s intent. State ex rel. Citizens Against Tolls (CAT) v. Murphy,
151 Wn.2d 226, 242, 88 P.3d 375 (2004) (citing Dep’t of Ecology v.
Campbell & Gwinn L.L.C., 146 Wn.2d 1, 9-10, 43 P.3d 4 (2003)). If the

statute’s meaning is plain on its face, then the court must give effect to
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that plain meaning as an expression of legislative intent. I/d. Under this
plain meaning rule, examination of the statute in which the provision at
issue is found, as well as related statutes or other provisions of the same
act in which the provision is found, is appropriate as part of the
determination whether a plain meaning can be ascertained. Id. (citing
Campbell & Gwinn, 146 Wn.2d at 10-12).

Turning to RCW 79.10.100, 79.10.120, 79.10.200, and 79.10.210,
relied on by Respondents, all were adopted as part of the 1971 Multiple
Use of State-Owned Lands Act (“Multiple Use Act”). Laws of 1971, 1*
Ex. Sess. ch. 234 (Appendix D). Section 1 of the Multiple Use Act, now
RCW 79.10.100, directs DNR to utilize a multiple use concept in
managing state-owed lands where such concept “is consistent with the
applicable trust provisions of the various lands involved.” Section 2, now
RCW 79.10.110, defines “multiple use” to be management “to provide for
several uses simultaneously on a single tract. . .” Section 3, now RCW
79.10.310, defines “Sustained Yield Plans” to mean “management of the
forest to provide harvesting on a continuing basis without major prolonged
curtailment or cessation of harvest.” Section 4, now RCW 79.10.320,
provides that DNR “shall manage the state-owned lands under its

jurisdiction which are primarily valuable for the purpose of growing forest

*In a cleanup of Title 79 adopted in 2004, that provision was amended to read “where
such concept . . . is consistent with the applicable provisions of the various lands
involved.” Laws of 2004, ch. 199 §210. The change reflects the fact that DNR manages
some lands that are not held in trust but which have other restrictions which may make
multiple use management inappropriate.
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crops on a sustained vield basis insofar as compatible with other statutory

directives.” (emphasis added). It was the forest board’s determination
that the Blanchard block was “chiefly valuable for purpose of developing
and growing timber” that caused the lands to be placed into trust in the
first place. See sources cited note 2, p. 12 supra. Thus a plain reading of
the Multiple Use Act makes sustained yield management on the Blanchard
block mandatory, just as the state’s duty as a trustee makes it mandatory.
The Multiple Use Act codifies the state’s duty of undivided loyalty to the
beneficiary. Respondents’ argument about DNR’s statutory authority

never mentions RCW 79.10.310 or .320. This Court, however, must read

the Multiple Use Act as a whole and give meaning to all its parts.
Within that context of sustained yield management of trust forest
land being mandatory (“shall”), Section 5 of the Multiple Use Act, now

RCW 79.10.120, provides, “[m]ultiple uses additional to and compatible

with those basic activities necessary to fulfill the financial obligations of
trust management may include but are not limited to [recreation, special
educational or scientific studies, hunting and fishing, etc.]” (emphasis
added). Thus while sustained yield management of trust forest land is
made mandatory by the Multiple Use Act, the additional uses that the
lands can be put to are discretionary with the trustee — subject to the
proviso that they be “compatible with those basic activities necessary to

fulfill the financial obligation of trust management.” Section 5 continues:

If such additional uses are not compatible with the financial
obligations in the management of trust land they may be
permitted only if there is compensation from such uses
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satisfying the financial obligations.

(emphasis added) Or put another way, in the absence of compensation,
the other multiple uses listed in Section S are not permitted if they conflict
with DNR’s financial obligation to the trust.

Because DNR has only those powers given to it by the Legislature,
in the absence of compensation being provided, DNR has no power to take
land out of sustained yield production to enhance other multiple uses such
as recreation, wildlife or aesthetics. The provision of the Blanchard
Strategies that harvesting within the core area would be deferred for five
years while DNR sought compensation for the trusts, Rec 45-46, only
complied with DNR’s statutory (and trust) obligations because the core
will be reconsidered if that compensation is not provided. Rec. 48-49.

Respondents seem to concede that DNR has no authority to take
state forest lands out of trust to make them a park unless the county
commissioners request reconveyance for that purpose, which the Skagit
County Commissioners haven’t done. RCW 79.22.120, Resp’t Br. fn. 15
at 50. Respondents claim, however, that the same result can be achieved
through a Natural Area Preserve or a Natural Resource Conservation Area.
Id. The short answer is that DNR has no power to place trust land in a
Natural Area Preserve unless “the appropriate state land trust receives the
fair market value for any interests that are disposed of,” RCW 79.70.040,
and no power to transfer trust land to a natural resources conservation area
unless “the owner of the trust land receives full fair market value

compensation for all rights transferred.” RCW 79.71.050.
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IV. RESPONDENTS MISSTATE THE LAW WHEN THEY
ARGUE THAT AN EIS IS ALWAYS REQUIRED OR THAT
CONSIDERATION OF ALTERNATIVES IS REQUIRED AT
THE THRESHOLD STAGE UNDER SEPA.

A. SEPA Does Not Require An EIS For a Proposal
Unless the Proposal Has Probable Significant Adverse
Environmental Impacts.

Respondents both misquote the decision and misstate the law when
at Resp’t Br. p. 28 they quote Norway Hill Pres. and Prot. Ass’n v. King
County Council, 87 Wn.2d 267, 273, 552 P.2d 674 (1976) as saying, “In
order to achieve [the public policy of SEPA] it is important that an
environmental impact statement be prepared in all cases.” What Norway
Hill says is that an EIS must “be prepared in all appropriate cases.”
(emphasis added) RCW 43.21C.031 makes clear that an EIS is only
required for proposals “having a probable significant, adverse
environmental impact.” (emphasis added) “An environmental impact
statement is required to analyze only those probable adverse
environmental impacts which are significant.” Id.

The purpose of the threshold determination process, at issue here,
is for the SEPA responsible official to determine whether the proposal in
question has any probable significant environmental impacts. Hayden v.
Port Townsend, 93 Wn.2d 870, 613 P.2d 1164 (1980), overruled on other
grounds, SANE v. Seattle, 101 Wn.2d 280 (1984); WAC 197-11-330 to -
360. Here, the proposal is a decision to remove one-third of a block of
trust forest land from active harvest for five years, while implementing
that proposal “within the existing policy and regulatory framework that

[DNR] currently operates for all state trust lands.” Rec 22.
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Respondents assume that at some point an EIS must be prepared
for the management of the Blanchard forest. See, e.g.,, Resp’t Br. at 18,
“But DNR did not promise that the future ‘environmental review’ would
consist of an EIS;” Resp’t Br. at 21, “DNR’s contention that the EIS
prepared for those earlier statewide or Western Washington plans include
an ‘intensive’ analysis of Blanchard Forest issues is not supported . . .;”
Resp’t Br. at 33, “A checklist is not a substitute for the rigorous analysis
of environmental impacts and alternatives to the proposal that would be
contained in an EIS.” To the contrary, SEPA limits the occasions for
which the resources of the public must be devoted to preparation of a full

environmental impact statement to those where the proposal at hand has a

probable significant adverse environmental impact.

B. No Analysis Of Alternatives Is Required At The
Threshold Stage.

Respondents concede, Resp’t Br. at 37, that the SEPA checklist

which is prepared at the threshold determination stage does not require the

proponent to discuss what alternatives may be available to the proposed

5 Respondents cite a footnote in Glenbrook Homeowners Ass’n v. Tahoe Reg’l Planning
Agency, 425 F.3d 611 (9™ Cir. 2005) twice, Resp’t Br. at 33, 55, for the proposition that
an EIS is more comprehensive than an environmental assessment or checklist. That is
true, but irrelevant to the decision. The holding of Glenbrook was that no EIS was
required for the project. Respondents cite Citizens Against Burlington, Inc. v. Busey, 938
F.2d 190 (DC Cir. 1991) twice, Resp’t Br. at 29, 52, for the proposition that rigorous
adherence to the policy of SEPA is required. Again that is true, but irrelevant to the
holding of Busey — that the EIS in question was adequate even though it included no
consideration of alternatives the plaintiffs wanted to have considered. None of the
Respondents’ authorities support the proposition that in the absence of the proposal at
hand having probable significant adverse environmental impacts, an EIS should be
required so that the public and the decision maker can know whether some alternative
proposal might have less impact.
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action. The checklist is focused on providing a brief, complete description
of the action that is proposed, and then describing basic information about
the existing environment and the potential impacts of the proposal on that
existing environment. WAC 197-11-960. The SEPA responsible official
independently reviews that information to make a determination if the
proposal is likely to have a probable significant adverse environmental
impact. WAC 197-11-330. SEPA only requires consideration of
alternatives to “major actions significantly affecting the quality of the
environment.” RCW 43.21C.030(1)(c). If the threshold determination is
that the action is not a major action significantly affecting the
environment, there is no need to discuss alternatives. San Juan County v.
Dep’t of Natural Res., 28 Wn. App. 796, 801, 626 P.2d 995, rev. denied,
95 Wn.2d 1029 (1981).

Respondents attempt to bootstrap a requirement for an alternatives
analysis, however, by arguing that in order to decide whether the proposal
has probable significant adverse impacts, you have to be able to compare
the proposal to the other options the proponent may have had available to
it. Resp’t Br. at 50-51. That argues for a fundamental change in the
nature of SEPA. Respondents would require any proposal, regardless of
how environmentally innocuous, to identify other choices that may be
more innocuous.

SEPA as written does not demand a particular substantive result.
Moss v. City of Bellingham, 109 Wn. App. 6, 14, 31 P.2d 703 (2001). 1t

imposes the obligations to prepare an EIS only on major actions with
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significant impact. It must be remembered that in the absence of the
Strategies, DNR will continue managing the entire Blanchard block for
sustained yield production with multiple uses, under the forest practices
rules, the state’s HCP, the sustainable harvest calculation and the Policy
for Sustainable Forestry. Removal of one-third of the Blanchard block
from sustained yield forestry has no adverse environmental impacts.
Respondents would rather two-thirds, or all was withdrawn, instead of
one-third. But if SEPA were construed to require an analysis of the
comparative environmental benefits of Respondents’ preferred choices,
any number of environmentally positive actions would be burdened with
the requirement of a full EIS to analyze whether something even better
might have been possible. That is not what SEPA as currently written
requires. SEPA neither mandates that the most environmentally beneficial
alternative be chosen, nor that any analysis of alternatives be provided for
proposals that are not themselves major actions, with significant adverse

impact on the environment.

V. PHASED REVIEW IS MEANINGLESS IF THE COURTS
USURP THE DISCRETION THE SEPA RULES GIVE THE
AGENCY TO DETERMINE THE APPROPRIATE POINTS
FOR ENVIRONMENTAL REVIEW,

Respondents rely on the Supreme Court’s statement in King
County v. Boundary Review Bd. of King County, 122 Wn.2d 648, 664, 860
P.2d 1024 (1993) (addressing a decision to commit a large area of
commercial forest to future urban development through annexation) that

decision making without full environmental review “may begin a process
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of government action which can ‘snowball’ and acquire virtually
unstoppable administrative inertia.” Resp’t Br. at 31. DNR, the Forest
Practices Board and the Board of Natural Resources have clearly heeded
that warning in the exhaustive environmental review they have conducted
at the stage when the forest practices rules governing future forestry were
adopted, Rec 211-469, 3591-4304, 7164-8518, when DNR was developing
its HCP for the management of all trust lands, Rec 484-1378, 2208-3493,
when the Board of Natural Resources adopted the current sustained yield
calculation, Rec 4384-5824, and when the Board of Natural Resources
adopted the Policy for Sustainable Forestry, Rec 5825-6090, 8608-9074.
The state has consistently focused its intensive environmental review at
the early stage, where there was the most opportunity for both widespread
adverse impact by ill-considered decisions, and for wise regulatory
decisions to reduce that impact. WAC 197-11-055(1).

The SEPA rules provide that in making a threshold determination,

the SEPA responsible official should determine whether:

(a) All or part of the proposal, alternatives, or
impacts have been analyzed in a previously prepared
environmental document, which can be adopted or
incorporated by reference (see Part Six) . . .

(b) Environmental analysis would be more useful or
appropriate in the future in which case, the agency shall
commit to timely, subsequent environmental review,
consistent with WAC 197-11-055 through 197-11-070 and
Part Six.

WAC 197-11-330(2). The rules direct the lead agency to determine the

appropriate scope and level of detail of environmental review to coincide
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with meaningful points in their planning and decision-making process.
WAC 197-11-060(5)(a).

The continuing theme of Respondents’ brief is that regardless of all
the prior environmental review of the regulations and policies that govern
DNR management of the Blanchard block, there must be an EIS at the
block level because prior analysis was “general, not site-specific, and there
is no mention of any specific tract such as Blanchard Forest.” Resp’t Br.
at 69. Respondents’ argument fails on at least three grounds.

First, what Respondents may really be saying is that they disagree
with the conclusions reached by the decision-makers after those earlier,
programmatic environmental analyses. Each of the earlier EISs included
analysis of alternatives that would have been more protective than the
alternative chosen, but the expert agencies concluded the greater
protection was not required to achieve the statutory mandates and policy
objectives of the proposal. Respondents could have challenged those
decisions, but did not. As the court said in Glasser v. Office of Hearing
Exam’'r, 139 Wn. App. 728, 738, 162 P.3d 1134 (2007), “Allowing
opponents to use a project EIS to collaterally attack previous
programmatic policy decisions would disrupt the finality of the decision
and eliminate any benefits of phased review.” The correctness of the
programmatic decisions simply cannot be revisited when those decisions
are utilized in specific proposals, or phased review will have the effect of

multiplying, not simplifying the SEPA process.
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Second, Respondents seem to think that there had to be Blanchard-
specific data in the earlier EISs for the SEPA checklist for the Blanchard
Strategies to be adequate. What the earlier EISs did was to provide
information about the impacts of forestry under a range of conditions
found statewide, including the same conditions as are found on the
Blanchard block. The Blanchard checklist also referenced a great deal of
information that was specific to Blanchard, Rec 3497-3577, 4305-4383; its
geology, Rec 3578-81; its plant communities, Rec 3494-96; and its
recreational assets and usage, Rec 1379-1544. With that Blanchard-
specific information, DNR’s responsible official could determine that
there is nothing about Blanchard that would lead to environmental impacts
outside the range of impacts described in the programmatic EISs.

Third, Respondents simply presume that there must be impacts that
escaped detection in environmental analyses at the programmatic or state-
wide scale that will pop into view if the analysis is conducted at the block
scale. Putting aside collateral attacks on the programmatic decisions, that
presumption is unsupported by anything. The whole purpose of the
programmatic analysis was to understand the impacts of the programmatic
decisions across the range of conditions under which they would be
implemented.

Finally, Respondents disparage the checklist’s reference to the fact
that further SEPA review (although probably not an EIS) would occur as
individual harvests or road building projects are planned. See, e.g. Resp’t

Br. at 18. WAC 197-11-330(2)(b) specifically directs the responsible

24
M37715-1243614_1



official to determine whether environmental review would be more useful
or appropriate in the future. The record here shows that some of the
environmental impacts Respondents are most concerned about, such as
recreational and aesthetic impacts, are best mitigated during the design of
specific harvest units. See, e.g., Rec 5231. Thus the record fully supports
deferring review to the site-specific stage, when real mitigation
opportunities are actually presented.
VI. CONCLUSION

DNR and other resource agencies have done a commendable job of
using SEPA and NEPA to mitigate the impacts of forestry in Washington
through extensive forestry regulations. Thousands of people annually
enjoy Blanchard forest’s multiple uses, at the same time as it is managed
for sustained yield on behalf of the trust beneficiaries. Adoption of the
Blanchard Strategies had no probable significant adverse environmental
impact on the real world of Blanchard forest. DNR'’s issuance of a DNS
must be sustained by this Court, and the trial court’s decision that the DNS
was clearly erroneous and an EIS has to be prepared before the Blanchard
Strategies can be adopted must be reversed.

RESPECTFULLY SUBMITTED this ZQ gay of August, 2009.

GRAHAM & DUNN PC

Email: espenc @graham nn.com
Attorneys for American Forest Resource
Council and Carpenters Industrial Council

25
M37715-1243614_1



494

If any part
unconstitu-
tional.

APPENDIX A

State forest
board,
created.

SESSION LAWS, 1923. [CH. 154,
notwithstanding the provisions of any ordina'nce, to
charge such deficit to such utility and pr-0v1de by
ordinance for payment thereof out of the income of
such utility. .

Sgc. 4. If any section or provision of. thl's act
should be adjudged to be invalid or UHCOII.St.ltllthIlal,
such adjudication shall not affect the Y&}lldlty of the
act as a whole or any section, provision oOr part
thereof not adjudged invalid or unconstitutional.

Passed the House February 6, 1923.
Passed the Senate March 5, 1923.
Permitted to become a law without the signature of the

Governor.
J. GRaNT HINKLE,

Secretary of State.

CHAPTER 154.

[H. B. 108.1

STATE FORESTS.

AN Act relating to and providing for the acquiring, seeding,
reforestation and administering of lands for State Forests,
and repealing Chapter 169, Laws of 1921, and making an

appropriation.

Be it enacted by the Legislature of the State of
Washington:

Srcrron 1. There is hereby created a State Forest
Board to consist of ex-officio, the Governor, Com-
missioner of Public Lands, Dean of Forestry of the
University of Washington, Director of Conservation
and Development, and State Supervisor of Forestry.
The Governor shall be Chairman and the Commis-
sioner of Public Lands Secretary of said Board. A
Vice-Chairman, who shall act during the absence or
disability of the Chairman may be selected by said
Board from among its members; and an assistant
secretary may be designated from among the em-
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ployes in the office of Commissioner of Public Lands.
The members of said Board shall receive no salary

~ or compensation for their services, but shall be re-

imbursed for expenses incurred in the performance
of their duties.

Sec. 2. Within thirty (30) days after the tak-
ing effect of this act, the Commissioner of Public
Lands shall call a meeting of the Board at which
meeting the Board shall adopt such rules and regu-
lations as are deemed advisable and necessary for
carrying out the provisions of this act. Special
meetings of the Board may be called at any time by
the Secretary of the Board, and shall be called at
any time upon request of the Chairman, or any two
members.

Sec. 3. The Board shall have the power to ac-
quire in the name of the state, by purchase or gift,
any lands which by reason of their location, topogra-
phy or geological formation, are chiefly valuable for

purpose of developing and growing timber, and to

designate such lands and any lands of the same char-
acter belonging to the state as State Forest lands;
and may acquire by gift or purchase any lands of
the same character, and reserve to the grantor or
donor of such lands all oils, gases, coal, minerals and
fossils of every name, kind and description, or either
of them, which may be in, under or upon said lands,
and the right to enter upon said lands, for the pur-
pose of prospecting for or opening, developing and
working mines thereof and taking and removing
therefrom the materials reserved, with the right in.
the board to make such rules and regulations as it
deems necessary for the protection of the forest
growth thereon. Said board shall have power to
seed, plant and develop forests on any lands, pur-
chased, acquired or designated by it as State Forest
Lands, and shall furnish such care and fire protec-
tion for such lands as it shall deem advisable.

First meeting
called.

Powers of
board.
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Src. 4. Said board sh.all take such .st.:eps 12?1 (;:

deems advisable fofr loc:tlngdaI;S fiig:;;glfn o

1 tate forests an - .

Zﬁia})rlleeizgs: of two dollars pell') ae(;‘e Sll-la;};hz‘;i:isee
paid or allowed either In cash,t 01‘10 st t(})1 ot devoié
for any lands suitable for fo.res g f, ut devold
um in excess of six
o Suehéli)f;r ;:;;l oarn Zﬂ?owed either in cash, bon.ds
orc tl?lmr‘wise for any lands adequately restocked with
g rowi:h or left in a satisfactory ngtural con-
?ir?g:)lrg; fgor natural reforestati(in e:ind contll)léu:(;s mf:;'d
est production ; nor shall any lands j:j:l oo aeduired
by said board except upon the app e
General and on a conveyan
}I)ri;ug}(laetfglflé?;te of Washington by good a'nd s1tl§i1-
ient deed. No forest larnds shall be designated,
CIeIlchased or acquired by said board uI'lless the area
Is): rdesignz;ted or the area to be acquu:ed shall, u;
the judgment of the board be of suf:'ﬁmﬁnt Z(;;(iazii-
and so located that it can be economically V‘?h uinis
tered for forest developmfant purposes. eforest
the board acquires or designates.an aread.ast forest
lands it shall designate such area by a dis 111’(,3 ™
name or number, e. g., ‘‘State forest No........... , O,
““ tate Forest’’.

C;Tidg.s For the purpose of acquiring ant{i pay;
ing for lands for state forests fmd ref.cn.'estg 1051 z:)f
herein provided the board. may issue u1:1111:yt on Cs.eed
the State of Washington, in an amount n(())t(;) 0 ex eod
two hundred thousand dollars §$200,000. h) 31111 11)925
cipal, during the biennium expiring Marj;:t },) au:
and such other amoulnt;s as né?ifdhsgigs 3‘1 auebear

i the Legislature.
?ﬁfgz:f ;:ynot to exceed the rate of three1 and a hﬁlf
per cent per annum which shall be payable a(;nm:al ys.

Said bonds shall never be sold or exchangeh a11 e:
than par and accrued interest, if any, and shall ma-

ture in not less than a period equal to the time neces-

SESSION LAWS, 1923.

' sary to develop a merchantable forest on the lands
exchanged for said bonds or purchased with money
| derived from the sale thereof. Said bonds shall be
; known as State Forest Utility Bonds. The principal

. or interest of said bonds shall not be a general obli-

gation of the state, but shall be payable only from

i the Forest Development Fund hereinafter created.

}‘ The Board may issue said bonds in exchange for Bonds

L lands selected by it in accordance with this act, or for langs.

| may sell said bonds in such manner as it deems ad-

" visable, and with the proceeds purchase and acquire

 such lands.  Any of said bonds issued in exchange

| and payment for any particular tract of land may

b be made a first and prior lien against the particular

f: land for which they are exchanged, and upon failure

E to pay said bonds and interest thereon according

b to their terms, the lien of said bonds may be fore-

. closed by appropriate court action,

"’ Sec. 6. There is hereby created a Forest De- Forest develop-
f velopment Fund of which the State Treasurer shall '

k be the custodian, The State Treasurer shall keep

a0 account on his records of said fund and of all

e v

I opment Fund shall be kept separate and apart from

the funds of the state treasury, and shall not be
;fdeemed to be a part of the state treasury funds, but
f shall be pledged for the sole purpose of paying in-

§ terest and principal on the bonds issued by the State

peyment of principal and interest.
b withdrawn or paid out of said fu
order of said State Forest Board.
Sec. 7. All lands acquired or des]
B0ard as state forest lands shall be fo
tiom sale, but the timber and other pr
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may be sold or the said lands may be leased in the
same manner and for the same purposes as is au-
thorized for the state granted lands, except that no
sale of any timber or other products thereon and
no lease of said lands shall be made until ordered
and approved by the State Forest Board. All money
derived from the sale of timber or other products
or from lease, or from any other source from said
lands, except where the constitution of this state
requires other disposition, shall be disposed of as
follows: The Commissioner of Public Lands shall
first determine the amount, if any, that has been

15
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record of all forest lands acquired by the state and
any lands owned by the state and designated as such
by the State Forest Board. The record shall show

the date and from whom said lands were acquired;
aI?JOI'IIlt and method of payment therefor; the foresé
: Wlt'hlr% which said lands are embraced; the legal de-
scription of such lands; the amount of money ex-
pendefd, if any, and the date thereof, for seeding
planting, maintenance or care for such lands; thé
amount, date and source of any income derived %rom
. such land; and such other information and data as

. may be required by the Board.

Skc. 19. There i.s hereby appropriated from the Aperorriation
Reclamation Revolving Fund of the state treasury R o
the sum of twelve thousand dollars ($12,000.00), or “
80 m'u(.ah thereof as is necessary to pay any costs, of
] admlmst.ering this act and any interest on bonds that
- may be issued by said board; said expenditures to
be ma.tde. upon vouchers approved by said Board or
X! ma.Jonty of its members. Any sums necessary to
- pay 1nt.eres? or principal on any bonds issued shall
- upon direction of the State Forest Board, be trans-’

- ferred to and paid out of th i
| ferred Jo o e said Forest Develop-

Sec. 11. That chapter 169 of the Laws of 1921 Repesls Rem.

expended from the Reclamation Revolving Fund of
the state treasury 1n acquiring, caring for, main-
taining and administering the lands from which said
revenue is derived and until such cost to the Recla-
mation Revolving Fund is repaid, the whole amount
of revenue derived from said lands shall be paid
into the Reclamation Revolving Fund of the state
treasury ; but upon the repayment to the Reclamation
Revolving Fund, of the amount that such land has
cost the Reclamation Revolving Fund, the remain--
ing, or any subsequent revenues derived from said
land shall be paid into the State Forest Development
Fund. .

Src. 8. The Supervisor of Forestry, the Super-

. K . - is hereby r Comp. Stat.

omdals o visor of Reclamation, the Supervisor of (teology and y repealed. §5812 t0 5817;

report lands : §Pl2¢’él;c&e2s tCode
0

Passed the House February 26, 1923.
Passed the Senate March 6, 1923.
. Approved by the Governor March 19, 1923.

o

the Commissioner of Public Lands shall, on or before
the first day of January of each year report to the
State Forest Board any logged off lands, or defor-
ested lands belonging to the state, or held in private
ownership coming to their knowledge and observa-
tion during the preceding year of a character suit-
able for state forest lands or reforestation.

Sgc. 9. The Commissioner of Public Lands.
shall keep in his office in a permanent bound volume.
a record of all proceedings of the State Forest
Board; and shall also keep a permanent bound:

! 28
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CHAPTER 288.

[H. B. 202.]

STATE FORESTS—REFORESTATION.

AN Act relating to and providing for the acquiring, seeding, re-

forestation and administration of lands for state forests,
creating a state forest board, defining its powers and duties,
providing renalties and amending Sections 1 and 2, of Chapter
154, of the Laws of 1923, and by adding thereto two new
sections to be known as sections 3-a and 3-b.

Be it enacted by the Legislature of the State of
Washington:

Sectron 1. That section 1, of chapter 154 of the
Laws of 1923 be amended to read as follows:
Section 1. There is hereby created a state forest
board to consist of the governor, commissioner of
public lands, dean of forestry of the University of
Washington, all ex-officio members, and four electors
of the State of Washington, one of whom shall re-
side west of, and one east of the Cascade range of
mountains and two of whom shall be recommended
for appointment by the dean of the college of agri-
culture of the Washington state college and the
JWashington forest fire association, respectively.
The member recommended by the dean of the col-
lege of agriculture of the Washington state college
shall be an elector engaged in agricultural pursuits
and the one recommended by the Washington forest
fire association shall be a member of said associa-
tion.

r

All members of said board, except the ez-officio
members shall be appointed by the governor for a
term of four years, and until their successors are
appointed and accept the appointment. Names of
persons recommended by the dean of the college of
agriculture of the Washington state college and the
(Washington forest fire association shall be accep-

[CH. 288,
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table to the governor who, in his discretion, may re-
ject any such name or names and request additional
recommendations before making appointment.

The first appointment of the member recom-
mended by the dean of the college of agriculture, of
the Washington state college and the Washington
forest fire association as above provided shall be
made within thirty days after this act becomes effec-
tive, and shall be for a term expiring January 31,
1928, and the first appointment of the other ap-
pointed members of the board shall be for terms ex-
piring January 31, 1930.

In the absence of recommendations as above
provided from the dean of the college of agriculture
of the Washington state college and/or the Wash-
ington forest fire association, the governor shall ap-
point any other qualified person or persons. In
event a vacancy occurs in any appointive member-
ship in said board such vacancy shall be filled by ap-
pointment by the governor for the unexpired term,
Provided That in case of a vacancy in the position
held by the person recommended by the dean of the
college of agriculture of the Washington state col-
lege or in the position held by a member of the
Washington forest fire association, the secretary of
the board shall forthwith notify the said dean or
the association and either the said dean or the said
association shall within thirty days recommend a
person, satisfactory to the governor and qualified
under this act to fill the vacancy, and the governor
shall appoint such person to such vacancy. If no
name is submitted to the governor within said thirty
day period, the governor shall name any person
qualified under this act to fill such vacancy. The
first appointments to said board shall be made by
the governor within sixty days after this act takes
effect and the first meeting of said board shall be

b Vetoed.

called by the secretary and be held at the state]
—23
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(capitol within ninety days after this act takes effect.
The governor shall be chairman of said board. A
vice-chairman who shall act during the absence or
disability of the chairman may be selected by said
board from among its members. The supervisor of
forestry of the State of Washington shall be secre-
tary of said board. The members of said board shall
receive no salary or compensation for their services,
but shall be reimbursed for expenses incurred in the

 performance of their duties.

Sec. 2. That section 2, of chapter 154 of the
Laws of 1923, be amended to read as follows:

Section 2. Within ninety (90) days after the-

taking effect of this act, the supervisor of.forestry of
the State of Washington, shall call a meeting of the
board at which meeting the board shall adopt such
rules and regulations as are deemed advisable and
necessary for carrying out the provisions of this
act. Special meetings of the board may be called at
any time by the secretary of the board and shall be
called at any time upon request of the chairman or
any two members.

Sec. 3. That chapter 154 of the Laws of 1923
be amended by adding thereto two sections to be
known as sections 3-a and 3-b as follows:

Section 3-a. Any lands acquired by the state
under the provisions of chapter 154, Laws of 1923,
or any amendments thereto, shall be logged, pro-
tected and cared for in such manner as to insure
natural reforestation of such lands, and to that end
the state forest board shall have power, and it shall
be its duty to make rules and regulations, and
amendments thereto, governing logging operations
on such areas, and to embody in any contract for the
sale of timber on such areas, sunch conditions as it
shall deem advisable, with respect to methods of log-
ging, disposition of slashings, and debris, and pro-

30
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tection and promotion of new forests. All such rules
and regulations, or amendments thereto, shall be
adopted by majority vote of the state forest board by
resolution and recorded in the minutes of the board,
and shall be promulgated by publication in one issue
of a newspaper of general circulation published at
the state capitol, and shall take effect and be in force
at the time specified therein. Any violation of any
such rules and regulations shall be a gross mis-
demeanor.

Section 3-b. Any lands heretofore acquired, or
which may hereafter be acquired, by any county
through foreclosure of tax liens, or otherwise, may
be offered by such county to the State of Washing-
ton for forest lands, and if such lands come within
the classification of lands described in section 3
of chapter 154, Laws of 1923, the state forest board
may select any or all of the lands so offered to be-
come a part of state forest lands; and upon such
selection by the state forest board the board of
county commissioners is authorized to deed such
lands to the State of Washington for state forest
lands; and upon such deed being made the commis-
sioner of public lands shall be notified and enter and
note upon the records of his office such lands in ac-
cordance with the provisions of section 9 of chapter
154, Laws of 1923.

Such lands shall be held in trust and admin-
istered and protected by the said board under the
provisiong of chapter 154, Laws of 1923, or any
amendments thereto. Any monies derived from the
lease of such lands or from the sale of forest pro-
ducts, oils, gases, coal, minerals or fossils therefrom,
shall be distributed as follows:

(a) The expense incurred by the state for ad-
niinistration, reforestation and protection, shall be
returned to the general fund of the state treasury.
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(b) Ten per centum thereof shall be placed in
the forest development fund of the state treasury.

(c) Any balance remaining shall be paid to the
county in which the lands are located to be paid,
distributed and pro-rated to the various funds in the
same manner as general taxes are paid and distrib-
uted during the year of such payment.

Passed the House March 9, 1927.

Passed the Senate March 9, 1927.

Approved by the Governor, with the exception of
section 1, which is vetoed, March 21, 1927.

CHAPTER 289.

[H. B. 205.1
POWERS AND DUTIES OF DIRECTORS OF SCHOOL DIS-
TRICTS OF THE SECOND AND THIRD CLASS.

AN Act relating to powers and duties of directors of school dis-
tricts of the second and third class in relation to buildings,
and amending section 4819 of Remington’s Compiled Statutes.

Be it enacted by the Legislature of the State of
Washington :

Secrrox 1. That section 4819 of Remington’s
Compiled Statutes be amended to read as follows:

Section 4819. The board shall build or remove
schoolhouses and teachers’ cottages, purchase or
sell lots or other real estate when directed by a vote
of the district to do so and where the district shall
possess a schoolhouse upon a site owned by such
district the board may by unanimous vote of all the
members thereof purchase or lease additional real
estate adjacent to such site; Provided, That a school-
house, or other building, already built on a site
which has been selected by a majority vote of the
legal school electors of a district shall not be re-
moved to a new site without a two-thirds vote of the
school electors voting at an annual or special elec-

31
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tion; nor shall a schoolhouse site that has been se-
lected by a majority vote of the legal school electors,
but upon which no schoolhouse has been built, be
changed except by a two-thirds vote of the legal
school electors voting at an annual or special election
as hereinbefore provided.

Sec. 2. That section 4835 of Remington’s Com-
piled Statutes be amended to read as follows:

Section 4835. The board shall build or remove
schoolhouses and teachers’ cottages, purchase or
sell lots or other real estate, when directed by a
vote of the district to do so; Provided, That a school-
house, or other building, already built on a site
which has been selected by a majority vote of the
legal school electors of a distriet shall not be re-
moved to a new site without a two-thirds vote of the
school electors voting at an annual or special elec-
tion; nor shall a schoolhouse site that has been
selected by a majority vote of the legal school elec-
tors, but upon which no schoolhouse has been built,
be changed except by a two-thirds vote of the legal
school electors voting at an annual or special elec-
tion as hereinbefore provided.

Passed the House February 17, 1927.

Passed the Senate March 8, 1927.

Approved by the Governor March 19, 1927.

709

§ 5039,
Pierce’s
Code.

Build and
remove
schoolhouses
and teach-
ers’ cot-
tages; pur-
chase and
sell realty.

Election to
change site
or remove
schoolhouse.

—
o



APPENDIX C

376

Amends

§ 3-b,ch. 288,
Laws of
1927.

County to
deed lands
to state.

Lands held
in trust.

Monies from
lease of
lands.

SESSION LAWS, 1935. [Cxa. 126.

CHAPTER 126.

[H. B. 477.]

STATE FORESTS: REFORESTATION,

AN Acr providing for the acquiring of forest lands by the state
forest board and authorizing the issuance and disposition
of $300,000.00 of utilities bonds of the State of Washington;
amending section 3-b of chapter 288 of the Laws of 1927
and section 1 of chapter 117 of the Laws of 1933.

Be it enacted by the Legislature of the State of
Washington:

Secrion 1. That section 3-b of chapter 288 of
the Laws of 1927 is hereby amended to read as fol-
lows:

Section 3-b. If any lands heretofore acquired,
or whichh may hereafter be acquired, by any county
threugh foreclosure of tax liens, or otherwise, come
within the classification of lands described in section
3 of chapter 154 of the Laws of 1923, which can be
used as state forest lands and if the state forest
board deems such lands necessary for the purposes
of this act, the counties shall, upon demand by the
state forest board, deed such lands to the said board
and said lands shall become a part of the state forest
lands; and upon such deed being made the commis-
sioner of public lands shall be notified and enter and
note upon the records of his office such lands in ac-
cordance with the provisions of section 9 of chapter
154, Laws of 1923.

Such lands shall be held in trust and adminis-
tered and protected by the said board under the pro-
visions of chapter 154, Laws of 1923, or any amend-
ments thereto. Any monies derived from the lease
of such lands or from the sale of forest produets,
oils, gases, coal, minerals or fossils therefrom, shall
be distributed as follows:

APPENDIX C
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(a)
ministration, reforestation and protection, shall be
returned to the general fund of the state treasury.

(b) Ten per centum thereof shall be placed in
the forest development fund of the state treasury.

(c) Any balance remaining shall be paid to
the county in which the lands are located to be paid,
distributed and prorated to the various funds in
the same manner as general taxes are paid and dis-
tributed during the year of such payment.

Sec. 2. That section 1 of chapter 117 of the
Laws of 1933 be amended to read as follows:

Section 1. That for the purpose of acquiring,
seeding, reforestation and administering lands for
forests and of carrying out the provisions of chapter
154 of the Laws of 1923, the state forest board is
authorized to issue and dispose of utility bonds of
the State of Washington in an amount not to exceed
three hundred thousand dollars ($300,000.00) in
principal during the biennium expiring March 31,
1937: Prowvided, however, That no sum in excess
of one dollar ($1.00) per acre shall ever be paid or
allowed either in cash, bonds, or otherwise, for any
lands suitable for forest growth, but devoid of such,
nor shall any sum in excess of three dollars ($3.00)
per acre be paid or allowed either in cash, bonds, or
otherwise, for any lands adequately restocked with
young growth.

Passed the House March 10, 1935.
Passed the Senate March 13, 1935,
Approved by the Governor March 20, 1935.

SESSION LAWS, 1935.
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Passed the Senate May 4, 1971,

Passed the House May 3, 1971.

Approved by the Governor May 20, 1971.

Filed in Office of Secretary of State May 21, 1$71.

CHAPTER 234
[Enérossed Senate Bill No. 314]
MULTIPLE USE OF STATE-OWNED LANDS~~
HANAGEHENf OF WATERSHED AREAS--
LAND USE DATA BANK

AN ACT Relating to lands; creating new sections; amending section
32, chapter 255, Laws of 1927 and RCW 79.81.128; amending
section 1, chapter 20, Laws of 1963 and RCW 79.44.003;
répealing section 1, chapter 175, Laws of 1933, section 1,
chapter 159, Laws of 1949, section 1; chapter 301, Llaws of
1955 and RCW 79.56.010; and repealing section 1, chapter 73,
_ Laws of 1939 and RCW 79.56.020. ’
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OrF WASHINGTON:

NEW SECTION. Section 1. The legislature hereby directs that
a multiple use concept be utilized by the department of natural
resources in the'management and administration of state-owned lands
under the ' jurisdiction of the department where such a concept is in
the best interests of the state and the general welfare of the
citizens thereof, and is consistent with the applicable trust
provisions of the various lands involved.

NEW SECTION. Sec. 2. "Multiple Use"™ as used in +this 19771
amendatory act shall mean the management and administration of
state-owned lands under the jurisdiction of the department of natural
resources to provide for several uses simultaneously on a single
tract and/or planned rotation of one or more uses on and between
specific por*ions of the total ownership consistent with the
provisions of section 1 of this 1971 amendatofy act.

MEW SECTION. Sec. 3. "Sustained Yield Plans" as used in this
1971 amendatory act shall mean management of the fdrest te provide
harvesting on a continuing basis without major prolonged curtailment
or cessation of harvest. ;

NEW SECTION. Sec. 4. The department of natural resources
shall manage the state-owned lands under its jurisdiction which are
primarily valuable for the purpose of
sustained yield basis insofar as compatible with other statutory

growing <£forest «crops on a
directives. To this end, the department shall periodically adjust
the acreages designated for inclusion in the sustained yield

management program.

[1057]
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NEW SECTION. Sec. 5. Multiple wuses additional +to and
compatible with those Dbasic activities necessary to fulfill the
financial obligations of trust management may include but are not
limited to:

{1) Pecreational areas;

(2) Recreational trails for both wvehicular and nonvehicular
uses;

{3) Special educational or scientific studies;

(4) Experimental programs by the various public agencies;

(5) Special events;

{6) Hunting and fishing and other sports activities;

{7y Maintenance of scenic areas;

{8y Maintenance of historical sites;

{9) Municipal or other public watershed protection;

{(10) Greenbelt areas;

{11) Public rights of way;

{12) Other uses or activities by public agencies;

If such additional wuses are not compatible with the financial
obligations in the management of trust land they may be permitted
only if there is compensaticn from such uses satisfying the financial
obligations.

NEW SECTION. Sec. 6. For the purpose of providing increased
continuity in the management of public lands and of facilitating long
range planning by interested agencies, the department of natural
resources 1s authorized to identify and to witkdraw from all
conflicting wuses at such times and for such periods as it shall
determine appropriate, limited acreages of public 1lands under its
jurisdiction. Acreages so withdrawn shall be maintained for the
benefit of the public and, in ©particular, of the public schools,
colleges and universities, as areas in which may be observed,
studied, enjoyed, or otherwise wutilized the natural ecological
systems thereon, whether such systems be unique or typical to the
state of Washington. VNothing herein is intended to or shall modify
the department's obligation to manage the land under its jurisdicticen
in the best interests of the beneficiaries of granted trust lands.

NEW SECTION. Sec. 7. The department of natural resources 1is
hereby authorized +to carry out all activities necessary to achieve
the purposes of this act, including, but not limited to:

(1) Planning, construction and operation of recreational
sites, areas, roads and trails, by itself or in conjunction with any
public agency;

(2) Planning, construction and operation of special facilities
for educational, scientific, or experimental purposes by itself or in
conjunction with any other public or private agency;

(3) Improvement of any lands to achieve the purposes of this

[1058]

34




WASHINGTON LAWS, 1971 _1st Ex. _Sess._ Ch., 234

1971 amendatory act;

(4) Cooperation with public and private agencies in the
utilization of such lands for watershed purposes; '

(3) The authority to make such leases, contracts, agreements
or other arrangements as are necessary *o accomplish the purposes of
this 1971 amendatory act: PROVIDED, That nothing herein shall affect
any existing requirements for public bidding or auction with private
agencies or parties, except that agreements or other arrangements may |

be made with public schools, colleges, universities, governmental

agencies, and nonprofit scientific and educational associations.

NEW SECTION. Sec. 8. The department of na*ural resources
shall foster +the <commercial and recreational use of the aquatic
environment for production of food, fibre, dincome, and 9public
enjoyment from state-owned aquatic lands under its jurisdiction and
from associated waters, and to this end the department may develop ﬂ
and improve production and harvesting of seaweeds anéd sealife
attached to or growing on aguatic land or contained in aquaculture
containers, but  nothing in this section shall alter the
responsibility of -other state agencies for their normal management of
fish, shellfish, game‘and water.

NEW SECTION. Sec. 9. The department of natural resources may
adopt a multiple use 1land resource allocation plan for all or
portions of the lands under its jurisdiction providing for the
identification and establishment of areas of land uses and
identifying those uses which are best suited to achieve the purposes
of this 1971 amendatory act. Such plans shall take into
consideration the various ecological conditions, elevations, soils,
natural features, vegetative cover, climate, geographical 1location,
values, public use potential, accessibility, economic uses, :
recreational potentials, local and regional land use plans or zones,
local, regiohal,\ state and federal comprehensive land use plans or
studies, and all other factors necessary to achieve the purposes of
this 1971 amendatory act.

NEW SECTION. Sec. 10. The department of natural resources
may confer with ofher public and private agencies to facilitate the
formulation of policies and/or plans providing for .multiple use
concepts.’ The department of natural resources is empowered to hold
public hearings from time to time to assist in achieving the purposes
of this 1971 amendatory act.

Sec. 11. Seection 32, _chapter 255, Laws. of 1927 and RCW

79.01.128 are each amended to read as follows:

In the management of public lands lying within the

any watershed over apnd through which is derived the water supply of

any city or town, the department pay alter its land management

practices to provide water with gualities exceeding standards

[ 10597
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2stabished for intrastate and int=rstate waters by the department of

ecology: PROVIDED, That if such alterations of managemenpt by the

department reduce revenues from, increase costs of management of, or

ce the market valiue of public lands the city or town requesting

4g O,
alterations shall fully compensate the department.
t

&

{ (#herever any =« e lands except eapitelr bhuilding 1an

2] L
t4+e)) The exclusive manner, notwithstanding any provisions of the law

I =

to the contrary, or any city or town to acgquire by condemnation

ownership or rights in public lands for watzsrshed purposes within the

limits of any watershed over or through which is Aderived <the water
supply of any city or town ((3n this state; and suech eity or town
shaltt deasire o purehase or coademn +the same; it may de se; andy in
ease eof purehase; it shali have the right to purehase the tard with
the timeber; fallen timber; stene; gravel; er other valuable material

thereen withent @& sSeparate eappraisement <+hereof)) shall Fre to

petition the legislature for such authority. Nothing in this 1971

amendatory act shall be construed to affect any existing rights helad

by third parties in the lands applied for.

NEW SECTION. Sec. 12. - Nothing in this 1971 amendatory act
o

shall bhe construed t affect or repeal any existing authority or
powers of the devartment of natural resources in +the management or
administration of the lands under its jurisdiction.

NEW SECTION. Sec. 13. The department of natural resources
may comply with countvy or municipal zoning ordinarces, laws, rules or
redulations affecting the use of state lands under the jurisdiction
of the department of natural resources where such reqgulations are
consistent with the treatment of similar private lands.

Sec. 14. Section 1, <chapter 20, Llaws of 1963 and RCHE
79.44.003 are each amended to read as follows:

As used in this chapter "assessing district" means:

(1) Incorporated cities and towns;

(2) Diking districts;

(3) Drainage districts;

(4) Port districts:

{5) Irrigation districts; ((and))

(6) Water districts;

{7) Sevwer districté;

{8) Counties; and

{9) Any municipal corporation or public agency having power to
levy local improvement or other assessments which by statute are
expressly made applicable to lands of the state.

NE® SECTION. Sec.15. VNothing in this 1971 amendatory act
shall be construed to affect, amend, or repeal any existing
withdrawal of public lands for state park or state game purposes. .

NEW SECTION. Sec. 16. (1) The department of natural

[1060]
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resources shall desigh expansion of its land use data bank to include
additional information that will assist in the formulation,
evaluation, and updating of intermediate and long-range goals and
policies for land use, population growth and distribution, urban
expansion, open space, Tesource preservation and utilization, and
other factors which shape state-wide development patterns and
significantly influence the quality of the state's environrent. The
system shall be designed to permit inclusion of other lands in the
state and will do so as financing and time permit.

(2) Such data bank shall contain any information relevant to
the future growth of agriculture, forestry, industry, business,
residential communities, and recreation; the wise wuse of 1land and
other natural resources which are in accordance with their character
and adaptability; the conservation and protection of the soil, air,
water, and forest resources; the protection of the beauty of the
landscape; and the promotion of the efficient and eccnomical uses of
public resources.

The information shall be assembled from all possible sources,
including but not 1limited to, the federal government and 1its
agencies, all state agencies, all political subdivisions of the
state, all state operated universitiss and colleges, and any source
in the private sector. All state agencies, all political
subdivisions df the state, and all state universities and colleges
are directed to cooperate to the fullest extent in the collection of
data in their possession. Information shall be collected on all areas
of the state but collection may emphasize one region at a time.

(3) The data bank shall make maximum use of computerized or
other advanced data storage and retrieval methods. The department is
authorized to engage consultants in data processing to ensure that
the data bank will be as complete and efficient as possible.

(4) The data shall be mwmade avallabhle for use by any
governmental agency, Tresearch organization, university or college,
private organization or private person as a tool to evaluate the
range of alternatives in land and resource planning in the state.

NEW SECTION. Sec. 17. The following acts or parts of acts
are each repealed: ,

(1) Section 1, chapter 175, Laws of 1933, section 1, <chapter
159, Laws of 1949, section' 1, <chapter 301, Laws of 1955 and RCW
79.56.010; and

{(2) Section 1, chapter 73, Laws of 1939 and RCW 79.56.020.

Passed the Senate May 6, 1971.
Passed the House May 5, 1971.
Approved by the Governor May 20, 19371,

Filed in Office of Secretary of State Haj 21, 1971.
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No. 62707-4-1 (Consolidated)

COURT OF APPEALS DIVISION 1
OF THE STATE OF WASHINGTON

CHUCKANUT CONSERVANCY and NORTH CASCADES
CONSERVATION COUNCIL,

Respondents,
V.

WASHINGTON STATE DEPARTMENT OF NATURAL RESOURCES
acting through WILLIAM WALLACE, Northwest Regional Manager, and
other officials,

Petitioners,
and

AMERICAN FOREST RESOURCE COUNCIL, CARPENTERS
INDUSTRIAL COUNCIL, and SKAGIT COUNTY, a municipal
corporation of the State of Washington

Petitioners-Intervenors, Z,)
and o =
CONSERVATION NORTHWEST, A
Respondent-Intervenor.

DECLARATION OF SERVICE

Elaine L. Spencer, WSBA# 6963
GRAHAM & DUNN PC

Pier 70, 2801 Alaskan Way ~ Suite 300
Seattle, Washington 98121-1128

(206) 624-8300

Attorneys for Petitioners American Forest
Council and Carpenters Industrial Council



DECLARATION OF SERVICE
The undersigned hereby declares: On August m 2009, a true
and correct copy of the foregoing Reply of American Forest Resource
Council and Carpenters Industrial Council and this Declaration of
Service were served in the manner described below on the following

counsel of record:

Delivery via U. S. Mail:

David A Bricklin

Bricklin & Newman, LLP

1001 Fourth Ave., #3303

Seattle, WA 98154

Counsel for Respondents Chuckanut Conservancy and North Cascades
Conservation Council

Delivery via U. S. Mail:

Toby Thaler

Attorney at Law

4212 Baker Avenue NW

SSeattle, WA 98107

Counsel for Respondents Chuckanut Conservancy and North Cascades
Conservation Council

Delivery via U. S. Mail:

David S. Mann

Gendler & Mann, LLP

1424 Fourth Ave., Suite 1015

Seattle, WA 98101

Counsel for Respondent Conservation Northwest

m37715-1192434_3.doc



Delivery via U. S. Mail:

Martha F. Wehling

Christa L. Thompson

Office of the Attorney General

1125 Washington Street SE

Olympia, WA 98504-0100

Counsel for Petitioners Washington State Dept. of Natural Resources acting
through William Wallace, Northwest Regional Manager and other officials

Delivery via U. S. Mail:

Ame O. Denny

Skagit County Prosecutor’s Office

605 S. 3" Street

Mount Vernon, WA 98273-3867

Counsel for Petitioner-Intervenor Skagit County

: : ]G
Signed at Seattle, Washington this / day of August, 2009.

M@aﬂw

Loretta Galland, Leéal Secretary
GRAHAM & DUNN PC
(206) 624-8300

m37715-1192434_3.doc



