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INTRODUCTION 

This case will require a ruling on the correct application of King 

County Code (KCC) 19A.08.070. That code section addresses the 

methods of recognizing whether a parcel of property has legal status as a 

separate and distinct lot. 

The determination of status as a legally created lot is important for 

many reasons. For purposes here, it is sufficient to point out that it is 

unlawful for any person to even sell or transfer a lot, tract, or parcel that is 

not a legal lot under Chapter 19A KCC. KCC 19A.08.170. 

This brief is filed by Palmer Coking Coal Company. Co

respondent/cross-appellant is White River Forest LLC and John Hancock 

Life Insurance Company (White River). Pursuant to RAP 1O.1(g), Palmer 

Coking Coal Company hereby adopts by reference the entire brief 

submitted by White River. Co-Respondents have attempted to coordinate 

their separate briefs so as to minimize repetition and for each co

respondent to stress different aspects of the arguments. 

ASSIGNMENTS OF ERROR 

1. Palmer Coking Coal assigns error to certain portions of the Order 

Granting In Part and Denying In Part Cross-Motions For Partial Summary 

Judgment (Order). Specifically, Palmer Coking Coal assigns error to the 
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rulings identified as D.1 and D.2. 

The issues pertaining to this assignment relate to the proper 

interpretation ofKCC 19A.08.070 and, more specifically, whether 

subsection A.1 provides the exclusive means of establishing that a pre-

1937 lot was created in compliance with the laws in existence at the time 

the lot was created. 

2. Error is also assigned to rulings D.5 and D.6 of the Order. The 

issue is whether the Final Code Interpretation (FCI) issued by the Director 

of the King County Department of Development and Environmental 

Services (DDES) exceeded lawful authority and is an erroneous 

interpretation and application of the law. Palmer Coking Coal agrees with 

and incorporates the numerous contentions of White River on this point, 

and particularly contends that the FCI was clearly erroneous in defining 

the term "road" by reference to selected portions of the 1993 King County 

Road Standards rather than utilizing the plain and ordinary dictionary 

definition. 

3. Error is also assigned to ruling D.7. Palmer Coking Coal contends 

that KCC 19A.08.070 A.4.d. provides an alternative basis to determine 

that the subject parcels are legal lots. 
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4. Error is also assigned to rulings D.9, D.1 0, D.11, and D.12. The 

issues are similar to those already identified in that they all focus on the 

correct interpretation and application ofKCC 19A.08.070. 

STATEMENT OF THE CASE 

In October 2007, Palmer Coking Coal Company filed requests with 

the King County Department of Development and Environmental Services 

(DDES) to determine that 98 of its parcels in eastern King County are 

separate and distinct legal parcels. CP at 348 (Declaration of Stephen J. 

Graddon at 2:1-2 and 3:1-3). These properties all derived from original 

40-acre "quarter-quarter sections" created by the federal government and 

conveyed by land patent to individuals. With few exceptions, these 

parcels remain in their original form. CP at 348 (Declaration of Stephen 

Graddon at 2); CP at _ (Petitioner's Motion for Summary Judgment at 3). 

The parcels have not been further subdivided into smaller units. 

White River Forests LLC, co-cross appellant, filed a similar 

request seeking determination of legal status as to 153 separate lots. 

Similar to Palmer Coking Coal Company's parcels, King County has 

acknowledged: 

Most of the parcels proposed in the legal lot 
recognition at issue were approximately 40 acres, 
and were based on historic land survey quarter
quarter sections. 
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Appellant's Opening Brief at 3, citing also CP 237. 

In reviewing these requests, King County staff decided to secure a 

Final Code Interpretation from the DDES Director. In support of its 

motion for summary judgment, King County submitted a declaration by 

Deputy Director Joe Miles stating as follows: 

As part of the process of reviewing petitioners' 
legal lot applications, staff and I determined that we 
needed to review and interpret the meaning of the 
term "approved road" as it was used in KCC 
19A.08.070 (A)(1). This was because we realized 
that in processing prior legal lot recognition 
applications DDES had not been given proper 
attention or meaning to this term. 
Ultimately, the determination of how the term 
"approved road" in KCC 19A.08.070 (A)(1) was to 
be applied was resolved by the DDES Director, 
Stephanie Warden, in a Final Code Interpretation 
issued on February 2,2008. 

CP at 368 (bold added). 

The Final Code Interpretation concludes that for any lot that was 

created prior to 1937 (i.e. all of the respondents' parcels), such lot can be 

legal under Chapter 19A only if the lot is provided with approved sewage 

disposal, or water systems, or roads. Final Code Interpretation at 2 

(Appendix B to King County's Opening Brief). Such infrastructure must 
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have been provided prior to January 1, 2000. Id. I 

The term "road" is not defined in the code provision. Rather than 

employing the plain and usual dictionary definition, the FCI utilized 

selected portions of the 1993 King County Road Standards to define the 

term. In what respondents contend was a very strained effort, the FCI, 

concluded that transporting logs is not a transportation purpose. Id. Also, 

based on the Road Standards, the FCI concluded that to qualify as a road it 

must be surfaced. The FCI concluded that logging roads do not qualify as 

a "road" under KCC 19A08.070 AI. Id. 

Based on the FCI, King County staff rejected 75 of Palmer Coking 

Coal Company's parcels as legal lots. CP at 349 . Similarly, 115 lots 

proposed by White River were rejected. Id. 

Palmer Coking Coal and White River both timely sought judicial 

review of the Final Code Interpretation as well as the rejection of the legal 

status of their respective parcels. The cases were consolidated and 

brought before the Honorable Michael Trickey on cross-motions for 

partial summary judgment. 

I In addition to the infrastructure requirement, any pre-193 7 lot must also 
have been conveyed as a separate lot prior to October 1, 1972, or 
recognized as a separate tax. lot by the County assessor prior to October 1, 
1972. KCC 19A08.070 A.l 
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Respondents/cross-appellants contend that KCC 19A.08.070 does 

not mandate that all pre-1937 lots have approved sewage disposal, water 

systems, or roads in order to be legal lots. Moreover, under a proper 

interpretation ofKCC 19A.08.070, the proposed lots should be recognized 

as legal lots because they were all created under the laws in effect at the 

time of their creation. The lots also qualify as legal lots under KCC 

19A.08.070 AA.d. because they are all 20 acres or greater in size and were 

recognized by the County assessor prior to January 1, 2000. 

With respect to the FCI, Respondents/cross-appellants contend that 

the Director's interpretation exceeds her authority and is an arbitrary, 

capricious and erroneous application of the law. Moreover, the FCI is not 

entitled to deference because it does not reflect prior County policy or 

practice, but was created for the first time as part of the review of these 

particular applications. Cross-appellants support the decision of Judge 

Trickey to not apply the FCI to the present requests for determination of 

legal lot status. 

Judge Trickey certified the partial summary judgment for appeal 

under CR 54(b) and all parties appealed. 
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ARGUMENT 

I. 

THE PROPERTIES ARE LEGALLY CREATED 
SEPARATE AND DISTINCT PARCELS OF LAND 

This case turns on the understanding ofKCC 19A.08.070. 

Accordingly, the argument below begins with an overview of that code 

provision. For convenient reference, a copy of the entire code section is 

provided at Appendix A to this brief. 

A. Overview ofKCC 19A.08.070 

The overall purpose ofKCC 19A.08.070 is to provide a 

mechanism for a property owner to secure a determination that a parcel is 

a legally created lot. The code section states that this is accomplished by 

the property owner demonstrating 

... that, a lot was created, in compliance with 
applicable state and local land segregation statutes 
or codes in effect at the time the lot was created, 
including, but not limited to, demonstrating that the 
lot was created: 1. ... ; or 2 .... ; or 3 .... ; or 4 .... 

KCC 19A.08.070 A. (emphasis added). 

Of first importance is that the code language refers to the creation 

of the lot in the past tense. The property owner must show that when the 

lot was originally created, it complied with then existing law. 
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The code provision identifies various ways that an owner may 

make this showing. Subsections Al through A4 set forth certain facts 

that, if shown, the County has determined will satisfy the requirement that 

a lot was legally created. However, these factual demonstrations are not 

the only methods of showing that a lot was created in compliance with the 

laws in effect at that time. This is expressly recognized by the qualifying 

phrase, quoted above, stating that the landowner is "not limited to, 

demonstrating ... " the A.I through A.4 circumstances. KCC I9A.08.070 

A (emphasis added). 

A fundamental policy underlying the code provision is that 

individuals should not be able to create a lot unlawfully, and then benefit 

from the unlawful act. Conversely, a lot that was lawfully created should 

continue to be recognized as a legal lot even if the rules for lot creation are 

subsequently changed. This "grandfathering" concept protects property 

owners from the impacts of ever-changing rules. 

The past tense focus on determining whether the lot was legally 

created under the law in effect at the time is also reflected in KCC 

I9A.04.21O. That provision defines the term "lot" as follows: 

Lot: a physically separate and distinct parcel of 
property that has been created pursuant to the 
provisions of this title, or pursuant to any 
previous laws governing the subdivision, short 
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subdivision or segregation of land. 

KCC 19A.04.210 (emphasis added). 

Significantly, this definition of a "lot" does not require any 

particular method of showing that the lot was legally created. Rather, the 

definition allows for lots that were created "pursuant to any previous 

laws" governing land segregation. Id. (emphasis added). This definition 

incorporates the grandfathering concept mentioned above. 

B. The Subject Lots Were Created In Compliance With the Law 
In Effect At The Time Of Creation of the Lots 

To begin, it is important for the Court to understand that 

Respondent/cross-appellants' parcels have never been the subject of a 

town plat, or any type of subdivision. How then did they come into 

existence? 

The evidence is undisputed that these lots were segregated out of 

the public domain by the federal government as original 40-acre parcels. 

The United States government transferred the parcels as 40-acre lots to 

private parties through land patents. These lots have never been further 

subdivided. The following will explain in more detail. 

The public domain included land transferred to the federal 

government by the 13 Colonial States and other lands acquired from 

foreign powers or native Indians either by trades, purchase or treaty. 
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Manual of Surveying Instructions for the Survey of the Public Lands of 

the United States (1973), § 1-9 (published by the Bureau of Land 

Management). For example, the area that comprises Washington was 

originally included within the Oregon Territory, title to which was 

established in 1846. Id. at § 1-23. The State of Washington is one of30 

states that were formed out of the public domain. Id. 

With the acquisition of a vast public domain, there was a need for 

Congress to establish an efficient system for segregation and disposal of 

parcels. To meet that need, Congress adopted a system of surveying 

known as the Rectangular System. This system is based on establishing 

meridian and base lines from which the land is divided into rectangular 

townships and sections. Each section contains one square mile, or 640 

acres. Each township contains 36 sections. Id. at §§ 1-18; 3-2; 3-3; 43 

U.S.C. § 751. 

While Congress authorized disposal of entire sections to some 

entities (such as railroads), there was also a need to dispose of smaller 

parcels. Accordingly, Congress authorized the subdivision of sections into 

half sections, quarter sections, half quarters, and quarter-quarter sections. 

A quarter-quarter section is 40 acres. 
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Significantly, the 40-acre parcel, i.e. a quarter-quarter section, is 

the smallest subdivision authorized by Congress to be sold. 43 U.S.C. § 

753 (" ... the comers and contents of quarter quarter sections, which may 

thereafter be sold, shall be ascertained ... ") (emphasis added). See also 

Manual of Surveying Instructions, § 1-18. As stated by the Supreme 

Court: 

There is no legal subdivision of the public lands less 
than a quarter of a quarter-section, or forty acres, 
except in the case of fractional sections. . .. The 
forty acres must be taken as a whole or not at all. 

Warren v. Van Brunt, 86 U.S. 646,652 (1873)? 

For the Oregon Territory (including Washington), the Government 

Survey was completed and adopted in 1851. 18 William B. Stoebuck & 

John W. Weaver, Washington Practice: Real Estate: Transactions § 13.2 

(2d ed. 2009). That survey established the Willamette Meridian from 

which all of Washington and Oregon are measured. Id. Significantly, 

until the government survey was completed and approved by the Surveyor 

General, no public domain parcels could lawfully be segregated and 

conveyed to homesteaders. Manual of Surveying Instructions, § 9-3 ("No 

2 An example of a fractional section occurs where a lake precludes having 
a full 160 acre quarter section. In those situations, the quarter-quarter 
sections are to be subdivided as near as practical with the remaining 
acreage described and conveyed as a Government Lot. Manual of 
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subdivisions are to be disposed of until so identified"); see also United 

States v. Hurlburt, 72 F.2d 427,428 (lOth Cir. 1934). 

Against this backdrop of federal law, cross-appellants' expert on 

title research reviewed the title history for the subject parcels. He 

concluded that all of these parcels were 40-acre parcels created under the 

federal law. 

All of these properties were historically created lots 
that were legally subdivided under the applicable 
land segregation laws and rules in place at the time 
of their creation. In most instances, the lots were 
created prior to Washington statehood in 1889 in a 
series of federal actions further discussed later 
herein. These laws resulted in parcels or lots being 
created as quarter-quarter sections of land or 40-
acre lots, known as the "Smallest Legal 
Subdivision" of a 640 acre Section of land under 
federal law. 

CP at 348 (Declaration of Stephen J. Graddon In Support of Palmer 

Coking Coal Company Motion for Summary Judgment at 2:3-8). 

King County does not dispute that the 40-acre parcels are the 

original quarter-quarter sections created by the federal government and 

transferred into private hands by land patent. Indeed, in its brief to this 

Court, the County concedes: 

Most of the parcels proposed in the legal lot 
recognition at issue were approximately 40 acres, 

Surveying Instructions, § 1-18; 43 U.S.C. § 753. 
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and were based on the historic land survey quarter
quarter sections. 

Appellant's King County Opening Brief at 3 (citing CP 237). 

Under these undisputed facts, this Court should rule as a matter of 

law that the subject parcels are legally segregated. Properly construed, 

KCC I9A.08.070 requires that the owner demonstrate that lot was created 

in compliance with the law "in effect at the time the lot was created." 

These parcels were segregated according to federal law. They were 

transferred to private parties according to the procedures of federal law. 

King County has not, will not, and cannot show that these 40-acre 

parcels were somehow unlawfully created. Accordingly, the County's 

refusal to recognize the legal status of the lots should be reversed. 

C. The Legal Status of the Parcels Does Not Require Meeting the 
Circumstances Set Forth in Subsections A.I through A.4 of 
KCC 18A.08.070 

King County contends that the only way to determine that a lot was 

legally created is to satisfy one of the factual circumstances set forth in 

subsections A.I through A.4 ofKCC I9A.08.070. However, the plain 

language of the code section proves otherwise. 

KCC I9A.08.070 clearly states that the factual showings identified 

in subsections A.I through A.4 are not exclusive. Rather, the 

demonstration that a lot was created in compliance with the then-existing 
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law is described as "not limited to" the subsequently listed factual 

showings. KCC 19A.08.070 A. (emphasis added). Obviously, the plain 

language contemplates that there may be other factual circumstances, 

outside of the listed circumstances, where a property owner can show that 

hislher parcels were legally created. One such circumstance, not 

mentioned in the code provision, is when the lot was created by the federal 

government. 

By overlooking federally created lots from its list of types of legal 

lots, King County cannot suddenly render as "unlawful" such lots that 

were, in fact, lawfully created pursuant to federal law. V.S. Const., Art. 

IV, section 3 (Congress has exclusive power to establish rules for lawful 

sale and conveyance of federal land); see generally 43 V.S.C §§ 751-53; 

City o/Seattle v. Burlington Northern R. Co., 145 Wn.2d 661,668 (2002) 

(federal preemption applies to local ordinances). Indeed, avoiding such 

absurd results explains why the code includes the qualifying phrase "not 

limited to." The code drafters clearly understood that they may have 

missed identifying various circumstances where lots were, in fact, lawfully 

created. The "not limited to" code language allows those circumstances to 

be taken into account. 

In short, the subject 40-acre parcels were lawfully segregated 
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under federal law. Unlike most other properties, they have not been 

further subdivided or platted. King County has no evidence, and no 

argument, that these 40-acre lots were not legally created. Accordingly, 

the fundamental showing ofKCC 19A.08.070 - that is, the lots were 

created in compliance with the laws "in effect at the time the lot was 

created" - has been satisfied. The landowners are therefore entitled to a 

determination that the lots have proper legal status, and they should be 

able to sell or transfer those parcels without risk of penalties and 

enforcement proceedings under KCC 19A.08.170. 

II. 

CROSS-APPELLANTS' PARCELS SATISFY THE 
FACTUAL CIRCUMSTANCES OF 

KCC 19A.08.070 A.4.D. 

Even assuming, arguendo, that if the factual circumstances listed 

in KCC 19A.08.070 must be met in order to secure legal lot status, the 

parcels nevertheless meet the criteria. Specifically, the subject parcels 

meet the circumstances described in subsection A.4.d. 

Under subsection A.4.d., a property owner may demonstrate that a 

parcel was legally created by demonstrating that the parcel was created "at 

a size twenty acres or greater, recognized prior to January 1,2000 ... " 
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KCC 19A.08.070 A.4.d.3 

Here, there is no dispute that all parcels are greater than 20 acres. 

The only question is whether the lots were "recognized" prior to January 

1, 2000. As will be shown, the clear answer is "yes," they were 

recognized. 

A. The Parcels Were All "Recognized" Prior to January 1,2000 

The term "recognized" is not defined in the code. Accordingly, the 

Court should utilize the plain and ordinary meaning, i. e. the dictionary 

definition of the term. State v. Bolar, 129 Wn.2d 361,366 (1996) ("In the 

absence of a statutory definition of a word, we employ the plain and 

ordinary meaning of the word as found in a dictionary"); see also First 

Covenant Church v. City a/Seattle, 120 Wn.2d 203,220 (1992). 

According to The Merriam-Webster Dictionary 582 (3d ed. 1974) 

the term "recognize" means to identify as previously known, or to 

perceive, acknowledge, or take notice. Similarly, Webster's New 

Collegiate Dictionary 965 (8th ed. 1977) defines recognize as "to 

perceive" or "acknowledge." Copies provided at Appendix B. 

Of course, the subject parcels have long been perceived, known, or 

acknowledged. First, the parcels were known and acknowledged when 

3 The subsection also limits remnant parcels to no less than 17 acres and 

- 16-



they were created under federal law and transferred from the public 

domain into private hands. As mentioned previously, the parcels have not 

been further subdivided. 

These parcels have also been recognized by King County through 

its County Assessor for many years. All of these parcels have been 

identified, acknowledged, recognized and taxed by the County as shown in 

the historic tax records. Cross-appellants' expert concluded: 

I researched PCCC's properties through the historic 
tax records of King County, and documented the 
historic existence of each and every lot, all the 
documentation was furnished to King County in the 
applications for legal lot recognition for PCCC, 
along with two other similar applications for co
petitioner White River. 

CP at 348-49 (Declaration of Stephen J. Graddon at 2:23-25 and 3: 1). 

King County does not dispute the existence of the historic tax 

records showing that these parcels were recognized as existing lots and 

subject to taxation. Indeed, in King County's Motion for Partial Summary 

Judgment, the County conceded as follows: 

Second, for the vast majority of the proposed lots, 
the petitioners presented evidence that the lot was 
recognized as a ''tax parcel" prior to 1937. The 
existence of these pre-1937 tax parcels is not 
disputed for purposes of this motion. 

only one remnant parcel per quarter section. 
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CP at _ (King County Motion at 1: 17-19) (emphasis added). 

It is worth noting that in the concession quoted above, even the 

King County deputy prosecuting attorney used the term "recognized" with 

reference to these parcels. The plain meaning obviously includes 

"recognition" by the County in the historic tax records. 

Finally, with respect to the term "recognized," it is helpful to see 

that the same term is used elsewhere in the same code provision, namely, 

in subsection A.l.b.(2). The phrase there states: 

recognized prior to October 1, 1972, as a separate 
tax lot by the county assessor. 

KCC 19A.08.070 A.l.b.(2) (emphasis added). Obviously, this use of 

"recognized" as referring to lots being recognized in historic tax records is 

a reasonable and normal understanding of the term. This use of the same 

term, in the same code provision, strongly supports the reasonableness of 

construing that identical term in subsection 4.d in like manner. State v. 

Roggenkamp, 153 Wn.2d 614, 635 (2005) (rule of statutory construction is 

to construe identical terms alike). 

In short, all of these lots are indisputably over 20 acres in size and 

have been "recognized" by the County through its tax records long before 

January 1,2000. Accordingly, these parcels meet the factual 

circumstances described in KCC 19A.08.070 A.4.d and should therefore 

- 18 -



be determined to be legal lots. 

B. Compliance With Subsection A.t. Is Not Mandatory 

The County will contend that if a lot was created prior to 1937, the 

lot can only be determined as a legally created lot if it meets the criteria set 

forth in subsection A.l. Because these subject lots were created long 

before 1937, the County contends that compliance with A.4.d. does not 

matter. 

As will be shown, the County's position ignores key terms used in 

KCC 19A.08.070. The County's argument is unreasonable and should be 

rejected. 

First, the County seeks to ignore the phrase "but not limited to." 

The rule of statutory construction requires giving effect to the language 

included in the provision. The Court cannot delete language or render it 

meaningless or superfluous. Roggenkamp, 153 Wn.2d at 633. Obviously, 

to have effect, this language must mean what it says, -- i. e., the factual 

circumstances are "not limited to" the listed showings. This is the plain 

meaning of such a qualifying phrase. Accordingly, while lots created 

prior to 1937 can be determined as legally created lots by meeting the 

facts of subsection A.l, those factual circumstances cannot be considered 

exclusive. The plain meaning of the phrase "but not limited to" forecloses 
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such exclusive means of showing that a lot was legally created. 

This conclusion is strongly reinforced by the County's own actions 

in the present case. After issuance of the Final Code Interpretation, 

Deputy Director Joe Miles approved certain of petitioners' parcels as legal 

lots. In his declaration, he explained the following: 

DDES recognized as valid all of the lot applications 
submitted by the petitioner that involved a post~ 
1937 sale or transfer (whether sold by deed, shown 
on an old tax statement, or in a post-193 7 plat or 
short plat). That is, any lot for which petitioners 
demonstrated that there was a valid post-1937 (and 
pre-1972) sale or transfer was recognized as a 
legal lot by DDES without the need to satisfy the 
"approved road" requirement. 

CP at 370 (Declaration of Joe Miles at 4:8-12) (emphasis added). 

So, here is a situation, in this very case, where the subsection A.l. 

facts were not mandatory for lots created before 1937. Although the lots 

were created long before 1937, some were nevertheless recognized by the 

County as legal lots even though the "approved road" requirement was not 

met. This can only mean that for lots created prior to 1937, providing the 

infrastructure described in subsection A.l is not the exclusive means of 

establishing that a pre-1937 lot was legally created. Rather, there are other 

factual circumstances that will also support legal lot recognition for a pre-

193710t. In the above quote, Joe Miles explains that one of those is when 
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a pre-193 7 lot is sold or transferred after 1937. This action by the County 

can only be reconciled with the ordinance provisions by giving effect to 

the phrase "but not limited to." 

In summary, KCC 19A.08.070 A.4.d. provides that among the 

various means of showing that a lot was legally created, an owner may 

show that the lot is 20 acres in size or greater and was recognized prior to 

January 1,2000. All of the cross-appellants' parcels meet this criteria. 

Accordingly, the lots should be determined to have legal status. 

III. 

DDES'CODEINTERPRETATIONISUNLAWFUL 

As previously mentioned, Palmer Coking Coal Company agrees 

with and adopts by reference the arguments presented by White River 

regarding the Final Code Interpretation. The following is intended to 

supplement and support those arguments. 

A. The Code Interpretation Exceeds Lawful Authority 

First, at a fundamental level, the Director exceeded lawful 

authority by even issuing a code interpretation related to KCC 

19A.08.070. The authority for issuing formal code interpretations is set 

forth in KCC 2.100.020. Under that authority, a formal code 

interpretation is authorized only to interpret "development regulations." 
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The code states: 

This chapter establishes the procedure by which 
King County will render a formal interpretation of a 
development regulation. The purpose of such 
interpretation includes clarifying conflicting or 
ambiguous provisions in King County's 
development regulations. 

KCC 2.100.010 (emphasis added). 

The term "development regulation" is defined in the code as "the 

controls placed on development or land use activities." KCC 2.100.020 C. 

"Development regulation" means the controls 
placed on development or land use activities by the 
County including, but not limited to, zoning 
ordinances, critical areas ordinances, shoreline 
master programs, official controls, planned unit 
development ordinances, subdivision ordinances 
and binding site plan ordinances, together with any 
amendments thereto. 

Id. (emphasis added). 

Significantly, this definition mirrors, word/or word, the definition 

in the Growth Management Act found at RCW 36.70A.030(7). By using 

the exact same definition as in the Growth Management Act, the County 

was clearly intending the term "development regulation" to mean the same 

thing as used in the Growth Management Act. 

The problem is that the code provision at issue here, KCC 

19A.08.070, dealing with legal lot determination, is not a "development 
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regulation." This is because the legal lot determination does not control or 

regulate land use activities. It is merely a mechanism for a landowner to 

find out what he owns. Nowhere in KCC 19A.OS.070 does the ordinance 

regulate in any manner what may be done with a particular parcel. 

The definition of a "development regulation" is not a cavalier or 

meaningless thing. By claiming that a code provision is a development 

regulation, there are certain responsibilities and jurisdictional issues that 

are triggered. For example, a proposed amendment to a development 

regulation is required to be first provided to the Washington Department 

of Community, Trade and Economic Development for review prior to 

adoption. RCW 36.70A.I0S 3(a). Of course, such notice of amendments 

to KCC 19A.OS.070 never occurred in 2000 and 2004 because King 

County knew that KCC 19A.OS.070 is not actually a development 

regulation. 

From a jurisdictional standpoint, claiming that a code provision is 

a "development regulation" also triggers jurisdiction of the growth 

management hearing board to review challenges to the enacting ordinance. 

RCW 36.70A.2S0 (l)(a). Of course, the hearings board would have no 

interest in KCC 19A.OS.070 because it actually does not regulate 

development. 
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The only analogous authority is New Castle Investments v. City of 

LaCenter, 98 Wn. App. 224 (1999). In that case, the appellate court ruled 

that a traffic impact fee was not a "land use control ordinance." ld. at 226. 

The court reasoned that while a traffic impact fee might increase the cost 

of development, it did not limit or change the actual development in any 

way. ld. at 229. The same is true for KCC 19A.08.070. 

This very point is stressed by King County in its opening brief 

where the County repeatedly highlights that respondents have not applied 

for any development and have no vested rights. The County states: 

The LLD applicants are not developers or permit 
applicants 

Appellant's King County Opening Brief at 17. 

ld. at 19. 

ld. 

ld. at 20. 

In contrast to permit applications which are entitled 
to vest, a legal lot recognition application does not 
seek to partition or develop land. 

The LLD applicants here are not permit applicants 
who are invested in a development project. 

They have not and do not intend to actually change 
the present use of their holdings. 
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In short, KCC 19A.08.070 is not a development regulation. Accordingly, 

the Director exceeded her lawful authority by issuing a formal code 

interpretation of that provision. KCC 2.100.020 simply does not authorize 

the action taken by the Director. Accordingly, the FCI should be ruled 

unlawful and of no effect. 

B. The 1993 King County Road Standards Were Erroneously 
Utilized by the Director to Define the Term "Road" 

As previously mentioned, Palmer Coking Coal adopts by reference 

all of the arguments made by White River regarding the Final Code 

Interpretation and the term "approved roads." Those arguments need not 

be repeated here. 

Palmer Coking Coal does highlight that the action of the Director 

to ignore the plain and ordinary dictionary definition of "road," and 

instead turn to a strained interpretation based on the 1993 King County 

Road Standards is so clearly erroneous that it must be rejected. Indeed, it 

is completely nonsensical to use road standards that are intended to control 

actual construction design as a basis to determine whether lots were 

legally created before 1937 under the laws in effect at the time they were 

created. No one reading the KCC 19A.08.070 would have any clue that in 

order to understand the term "roads" that person must look to and interpret 

the 1993 standards for construction design. Moreover, anyone in past 
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decades, as in before 1937, would have no ability to make sure their lots 

were legally created at that time because the 1993 Road Standards did not 

even exist. 

The County's attempt to retroactively apply the road standards is a 

blatant attempt to simply eliminate lawfully created lots. Even the 1993 

Road Standards themselves expressly acknowledge that they only apply 

prospectively to new construction. 

Applicability. These Standards shall apply 
prospectively to all newly constructed road and 
right-of-way facilities, both public and private, 
within King County. 

King County Roads Standards - 1993, section 1.02, page 2 (emphasis 

added). For the Director to apply the Road Standards retroactively to a 

determination of legal lot status for pre-193 7 lots is truly remarkable. If 

that is the law, we are all in trouble. 

IV. 

EVEN IF NOT UNLAWFUL, THE TRIAL COURT 
CORRECTLY CONCLUDED THE DDES CODE 

INTERPREATION IS NOT APPLICABLE TO 
CROSS-APPELLANTS 

As previously mentioned, Palmer Coking Coal Company agrees 

with and adopts by reference the arguments set forth by White River 

concerning the deference due and applicability of the FCI to the 
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respondents. The trial court correctly ruled that the FCI interpretation of 

"approved roads" is not consistent with past administrative practice and 

does not reflect legislative intent. Order at 3, D.3. Accordingly, the trial 

court correctly ruled that the Director's FCI is not entitled to deference 

and cannot be applied to respondent's applications. The legal support for 

these positions is well set forth in the White River brief and need not be 

repeated here. 

Palmer Coking Coal adds one highlight to the arguments made by 

White River. That is, there can be no doubt that the FCI was a blatant 

maneuver to create a document that could justify the denial of legal 

recognition for these lots. The County knew that that the strained and new 

interpretation advanced by the Director in the FCI could not withstand 

judicial scrutiny if it was made for the first time in a decision on the lot 

determination requests. Accordingly, in an attempt to provide some legal 

"cover" and to try to take advantage of the deference doctrine, the FCI was 

issued. The County, however, cannot overcome the reality that the FCI 

was issued as part of the review process for these applications. That point 

was effectively conceded by Deputy Director Joe Miles in his declaration. 

As he stated: 

As part of the process of reviewing petitioners' 
legal lot applications, staff and I determined that we 
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needed to review and interpret the meaning of the 
term "approved road" as it was used in KCC 
19A.08.070 (A)(l). This was because we realized 
that in processing prior legal lot recognition 
applications DDES had not been given proper 
attention or meaning to this term. 
Ultimately, the determination of how the term 
"approved road" in KCC 19A.08.070 (A)(1) was to 
be applied was resolved by the DDES Director, 
Stephanie Warden, in a Final Code Interpretation 
issued on February 2,2008. 

CP at 368 (emphasis added). 

The trial court correctly realized that the FCI was not an objective, 

independent code interpretation, nor an expression of previously 

implemented policy. Rather, it was part of the review process for these 

particular lot recognition requests. Accordingly, the FCI is not entitled to 

deference. Sleasman v. City a/Lacey, 159 Wn.2d 639,646 (2007). 

CONCLUSION 

The parcels proposed for legal lot recognition were all lawfully 

created under the laws in existence at that time. The segregation of 40-

acre parcels pursuant to federal law was legal, and the County has no basis 

to claim otherwise. Accordingly, the demonstration under KCC 

19A.08.070 has been made and the lots should be determined as legal lots. 

Properly construed, KCC 19A.08.070 A.4.d also provides for the legal 

status of those lots to be acknowledged. 
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The County's refusal to acknowledge the legal status of these lots 

is contrary to its own code. Moreover, attempting to wipe out lawfully 

created lots will only lead to constitutional claims for compensation and 

further litigation. The correct result is for the lawfully created lots to be 

acknowledged as such. This will allow respondents to sell and transfer the 

lots without penalty and enforcement actions against them. 

For the foregoing reasons, Palmer Coking Coal respectfully 

requests that the trial court's order be reversed in part and that the 

respondents' lots be ruled legal as a matter of law. 

RESPECTFULLY submitted this 16th day of September, 2009. 

By: 

GROEN STEPHENS & KLINGE LLP 

M.Groen, VVSB #2 
100 NE 8th Street, Suite 750 

Bellevue, VV A 98004 
(425) 453-6206 
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2009 at Bellevue, Washington. 
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• • 
ADMINISTRATION 19A.08.070 

19A.08.070 Determining and maintaining legal status of a lot. 
A. A property owner may request that the department determine whether a lot was legally 

segregated. The property owner shall demonstrate to the satisfaction of the department that, a lot was 
created, in compliance with applicable state and local land segregation statutes or codes in effect at the time 
the lot was created, including, but not limited to, demonstrating that the lot was created: 

1. Prior to June 9,1937, and has been: 
a. provided with approved sewage disposal or water systems or roads; and 
b.(1) conveyed as an individually described parcel to separate, noncontiguous ownerships 

through a fee simple transfer or purchase prior to October 1, 1972; or 
(2) recognized prior to October 1, 1972, as a separate tax lot by the county assessor; 

2 Through a review and approval process recognized by the county for the creation of four lots or 
less from June 9, 1937, to October 1, 1972, or the subdivision process on or after June 9, 1937; 

3. Through the short subdivision process on or after October 1, 1972; or 
4. Through the following alternative means allowed by the state statute or county code: 

a. for the raising of agricultural crops or livestock, in parcels greater than ten acres, between 
September 3, 1948, and August 11, 1969; 

b. for cemeteries or other burial plots, while used for that purpose, on or after August 11, 1969; 
c. at a size five acres or greater, recorded between August 11, 1969, and October 1, 1972, and 

did not contain a dedication; 
d. at a size twenty acres or greater, recognized prior to January 1, 2000, provided, however, for 

remnant lots not less than seventeen acres and no more than one per quarter section; 
e. upon a court order entered between August 11, 1969, to July 1, 1974; 
f. through testamentary provisions or the laws of descent after August 10, 1969; 
g. through an assessor's plat made in accordance with RCW 58.18.010 after August 10, 1969; 
h. as a result of deeding land to a public body after April 3, 1977, and that is consistent with King 

County zoning code, access and board of health requirements so as to qualify as a building site pursuant to 
KC.C. 19A.04.050; or 

i. by a partial fulfillment deed pursuant to a real estate contract recorded prior to October 1, 1972, 
and no more than four lots were created per the deed. 

B. In requesting a determination, the property owner shall submit evidence, deemed acceptable to 
the department, such as: 

1. Recorded subdivisions or division of land into four lots or less; 
2. King County documents indicating approval of a short subdivision; 
3. Recorded deeds or contracts describing the lot or lots either individually or as part of a 

conjunctive legal description (e.g. Lot 1 and Lot 2); or 
4. Historic tax records or other similar evidence, describing the lot as an individual parcel. The 

department shall give great weight to the existence of historic tax records or tax parcels in making its 
determination. 

C. Once the department has determined that the lot was legally created, the department shall 
continue to acknowledge the lot as such, unless the property owner reaggregates or merges the lot with 
another lot or lots in order to: 

1. Create a parcel of land that would qualify as a building site, or 
2. Implement a deed restriction or condition, a covenant or court decision. 

D. The departmenfs determination shall not be construed as a guarantee that the lot constitutes a 
building site as defined in K.C.C. 19A.04.050. 

E. Reaggregation of lots after January 1, 2000, shall only be the result of a deliberate action by a 
property owner expressly requesting a permanent merger of two or more lots. (Ord. 15031 § 2,2004: Ord. 
13694 § 42, 1999). 

(King County 9-2004) 
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