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A. 

INTRC12UCllON 

Jerry's position til at the decree of dissolution of marriage is 

valicj ignores the clear langua~le of the controlling statute, 

RON 26.09.030 Cd). B,efore the status of Rebecca's petition for 

legal separation can be chang,~d, Jerry had tl1e affirmative duty 

to both object and also file and serve his petition for dissolution 

of marriage. Because Jerry never prepared, filed or serv,ed Ihis 

petition for dissolution of marriage, the trial court did not acquire 

subject matter jurisdiction over any dissoluti()n of marriage action. 

Therefore, the dissolution decree is void. 

Because Jerry failed to file and serve a summons to go along 

with his petition for dissolutionJhat he also failed to file and serve, 

the trial court never did acquire personal jurisdiction over Rebecca 

for purposes of entering a decree of dissolution. Therefore, the 

the decree of dissolution is void. 

Because the relief in the decree of dissolution exceeded the relief 

requested in the petition for legal separation .. the decree of dissolution 

is void. 
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B. 

It is Rebecca/s po!,ition that the decree of dissolution is void for 

any of the three reasons stated above. 

Jerry admits in his responsive brief tl1at there was no separate 

valuE! for the radio bu!:;;ness assets .and the ra(jio business itself!, 

Wl1ich was awarded to Jerry. The trial court cannot make a just 

and equitable division of the parties/ assets when the assets are not 

valued. In the event this COUIt determines the decree of dissolution 

is not void, this case should be remanded for a new trial so that the 

trial court can first value the radio business assets and the radio 

business itself al1d then make a just and equitable division of the 

partiesl assets and liabilities. 

C. Jerry admits in his responsive brief that a trial court has 110 

authority to distribute an asset no longer in existence at the time 

of trial. Rebecca testified that the insurance settlement proceeds 

had all been spent before trial. Jerry testified that he was not sure 

wl1t=ther the insurance slettlermmt proceed continued to exist at the 

time of trial. The trial court erred when it distributed the insurance 

settlement proceeds. In the event this Court determines the decree of 

dissolution is not void, this case should be reversed and remanded 
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with instructions to the trial court to make a just and equitable 

division of only those assets that were in existence at the time of 

trial. 

D. Jerry testified that he hacl spent approximately $408,579 of the 

conrtmunity funds from the community business in the months prior 

to trial. Jerry die! not provide evidence of ~IOW all of community 

funds under his exclusive control had been spent. Jerry diid admit to 

spending community funds to pay his personal bills, pay his attorney 

fees. and pay for the expenses of his separate property, all without 

court authorization. The trial court erred when it made its division 

of assets and liabilities without proof of how Jerry spent almost 

$408,579 of community funds. In the even this Court determines the 

decree of dissolution is not voiljr this case should be reversed and 

remanded with instructions to the trial COUlt to determine how Jerry 

spent almost $408,579 of community funds before it makes a just and 

equitable division of the patties' assets and liabilities. 

E. The trial court did not award Rebecca enough maintenance to 

meet her basic monthly needs when she was awarded $1,800.00 per 

3 



F. 

month. Her mOlrtgage payment of $1,24:7 and her monthly health 

insurance premiums 01[ $600.00 exceed her monthly maintenance. 

she has no money for dny othE!r basic needs such as food and 

clothing. Rebecca does not work. Furthermore, the trial court found 

that she is unemployable. Conversely, Jerry grosses at least $120,000 

per year. Rebecca has the need for more maintenance and Jerry has 

the ability to pay. The trial court erred by not awarding Rebecca 

enough maintenance to meet her basic monthly needs. Furthermore, 

Jerry is anticipating a shorter life span clue to his arrested disease. 

Rebecca has a normal life span. The life insurance policies should be 

changed back to making Rebecca the beneficiary to provide for her 

financially in the coming years. In the event this court determines the 

decree of dissolution is not void, this caSE~ should be reversed and 

remanded to the trial court with instructi(ms to re-determine the 

maintenance award bclsed upon the overall economic circumstances of 

the parties. 

Rebecca should be awardee! her costs and attorney fees at the 

trial CClurt level and the appellant court level if this Court determines 

that the decree of dissolution is voi(j. If not, the Rebecca should be 

awarded her costs anel attorney fees at the trial court level and the 
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appellate court level based upon RCW 26.09.140. 

IV. Jhe Decree of Dis!~pluti()rLOf Marriage is Void. 

It is undisputed that Rebecca filed and served her Summons and 

Petition for Legal Sepal"ation. (CP 2'.61-268) It is undisputed that 

Rebecca subsequently filed and served her Amended Petition for Legal 

Separation (CP 203-203). It is undisputed that Jeny filed and served 

his Response to the First Amended Petition for Legal Separation 

(CP 153-155), wherein Jerry objected to entry of a decree of legal 

separation (CP 154). It is also undisputed that Jerry never filed his 

petition for dissolution of marriage. The gov1ernil1g statute, RON 

26.09.030 (d), is very clear: 

If the petitioner requests the court to decree legal 
separation in lieu of dissolution,. the court s~lal! 
enter the decree ill that form unless the other 
party objed:s and petitions for a decree of 
dissolution or decllaration of invalidity. 

Jerry failed to comply with the requirements of the governing 

statute by not filing his petition for dissolution. Contrary to 

Respondenes Brief at 10 .. Jerry never made a counterclaim. In her 

Amended Petition for Le9al Separation, Rebecca alleged in paragraph 

1.4, "This is a request for legal separation in lieu of a dissolution of 

marriage." (CP 204) In Jerry's Response to the First Amended Petition 
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for Leqal Separ2ltion, Jerry denied Rebecca's above-stated allegation. 

(CP 1.53) The state prepared form then requires a party who denies 

an allegation to explain why. (CP 154) While Jerry's explanation 

was non-responsive, (CP 154) Rebecca is treating it as an objection 

to her request for a decree of legal separation. At no time did Jerry 

file a counterclaim; he simply explained why he was denying 

Rebecca's allegation in her petition. 

Jerry argues in hi~: responsive brief elIt 9 that tile trial court's 

decision should be affirmed because Rebecca was sitting on her hands 

throughout the pretrial proceedings and trial. This is a total misreading 

of the governing statute. Jerry can not simply object to the petition for 

legal separation; Jerry also has an affirmativE! statutory duty to prepare 

and file his petition for a decree of dissolution. The statute is silent as 

to when Jerry must file his petition for dissolution. Furthermore, the 

statute does not require Rebecca to force Jerry to file his petition for 

dissolution after he objects to Rebecca's petition for legal sepcJration. 

When Rebecca was asked ,at trial if she Ibelieved the marriage 

was irretrievably broken, she answered, "No, I don't." (VR27) This 

answer was in conformitl' with her petition for legal separation. 

Because Jerry failed to file his petition for a decree of dissolution in 
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conformity with RCW 26,,09.030 Cd), Rebecca's petition for legal 

separation retainelj its status throughout the pretrial proceedings and 

trial. The trial court errelj when it entered ~ts Decree of Dissolution 

(CP 62-86). The ciecree ,:>f dissolution is void. 

Division Onl~ has restated the law which determines when a 

decree of dissolution is void. "Where a court lacks jurisdiction over 

the parties or the subject: matter, or lacks the inherent power to make 

or enter the particular ordE~rp its jud~~rnent is void." JVJarriC!£IS~QfJY1u 

Chai, 122 Wn. App. 247, 254, 93 P. 3rd 936 (2004). 

The decree of dissolution in our case is void (CP 62-86) 

because the trial court lacked subject matter jurisdiction. "A judgment 

entered without jurisdiction is void." Bric~~tmJnv. C~y-!-'yern~larn Corp, 

46 Wn. App. 517, 520, 731 P. 2nd 533 (198'7). "[nhe court must vacate 

the judgment as soon as the defect comes to light." Mu Chaj, supra, 

254. Once a petition for legal separation is filed and served, the trial 

court can obtain subject l1atter jurisdid:ion ov€~r a dissolution of marriage 

action only after a party both objects to the entry of a decree of legal 

separation and also files a petition for a decree of dissolution. 

RCW 26.09.030 (d). The trial court did not obtain subject matter 

jurisdiction over its dissolution of marriage deCl-ee because Jerry 
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never filed his petition for .a decref~ of dissolution which was first 

necessary before the trieil court 11ad the authority/jurisdiction to act. 

Hence, the decree is void. 

The decree of dissolution in our case is also voiel b,eccluse the 

trial court lacked personal jurisdiiction over the parties. The 

Washington State Supreme COUIt agreed with the Court of Appeals 

deCision in Marria£le of rv!arkowski, 50 Wn. App 633, 749 P. 2nd 754 

(1988). See Marriage of. Leslie, 11.2 Wn. 2nd 612, 619, :77'2 P. 2nd 

1013 (1989). In Marko",!ski, a petition for legal separation was 

properly filed and served, but a decree was never entered. The 

same is true in our case. A petition for dissolution of marriage was 

subsequently mailed to thE! other palty, in j~1Q[KQw!~$I, without a 

summons. In our case neither CI summons not a petition for dissolution 

of marriage was ever tiled or served. "Noting that actions for legal 

separation and dissolution 'have distinctly different consequences', 

the court held a sllmmons was requin:~d to obtain personal juriscliction 

over the husband 'for the dissolution of marriage action and voided 

the decree." Mu Chai, supra, 2S6. 

The governing statute, Rc\N 26.09.030 (d) requires the party 

opposing a decree of legal separation to file a petition for dissolution .. 
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Because legal separation:; and dissolutions have distinctly different 

consequences, Rebecca takes the position that RCW 26.09.030 (d) 

requires a summons as well as a petition for dissolution to convert 

her petition for le9al separation 21Ction into 2l petitioll for dissolution 

action and the resulting !relief of a dissolution decree. Rebecca 

finds support for her position in the Markowski decision, which was 

approved by our Suprem~ Court. 

In Markowski, the appeUate court vacated the dissolution decree 

because the trial court lacked personal jurisdiction over the other party 

when no summons was served with the subsequent petition for 

dissolution. Markowski, supra, 637. "Mrs. Markowski was required to 

serve a new summons because the petition for dissolution asserted new 

or additional claims for relief not: previously asserted." Markows~, J.d.. 

In our case, for example, Rebecca would have maintained her health 

insurance had the decree of dissolution not been entered. (VR 30, 32-

33). Because Rebecca was never served i3 petition for dissolution nor a 

summons informing her of the dissolution of marriage action, the 

trial court lacked personal jurisd~ction over Rebecca and could not 

enter its decree of dissolution. The decree of dissolution is void 
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v. 

because the trial court lacked personal jurisdiction over Rebecca 

when Jerry failed to prepare, filE! and serve his summons and petition 

for dissolution. RCW 26.09.030 (d); MarkQ.wskl, 637. 

The decree of dissolution in our case is also void because the 

relief granted in the decree of dissolution exceeds the relief requested 

in the petition for legal separation. The Supreme O)urt in Leslie, Id, 

also agreed with the decision of the Court of Appeals in M..arriaillLof 

Hardt, 39 Wn. App. 493, 693 P. 2nd 1386 (1.98S). In Hardt( the Court 

of Appeals affirmed the trial court's vacation of the dissolution decree 

"where, among other reasons, the decree ... provided more relief than 

the petition requested." Leslie, supra, 618. The only petition before 

the trial court was Rebecca's Armmded Petition for L.egal Separation. 

(CP 203-208). The petition requested a decree of legal separation 

in lieu of dissolution. (CP 204). The trial court erred when it 

entered its decree dissolving the parties' marriage. (CP 63). The 

decree of dissolution is void because the decre,e provides for more 

relief than the petition for legal separation requested. 

The Property Divi!;ion Was _Not Just and Equitable. 

1. 

10 



In the event this COUIt determines the decree of dissolution is 

not void, this case should be reversed and remanded because the 

trial court did not value the radio business assets, nor the radio 

business itself. Based upon Jerry's self-serl/il19 statement: in a 

deposition, Jerry is now ::;tating that the radio business assets and 

the radio business itself were a part of Stewart Tax & Accounting. 

(Responsive Brief, 16). If that were true, then the radio business 

assets and the radio business itself would have been sold to 

Andy Eshuis, alon~J with the remainder of Stewart Tax 8l Accounting. 

(CP 68, 80) Obviously, the radio business assets and the radio business 

itself were not sold to Andy Eshuis, because it was awarded to Jerry. 

(CP 69) Pursuant to par:lgrapl1 I. of Exhibit "H", Property and 

Liabilities Awarded to the husband, drafted by Jerry's attorney: 

All ri9ht title and interest both tangible 
and intangible in the following entities: 
Husband's Radio Business 

The radio business assets and the radio business itself constitute a 

significant asset. (CP 123) Jerry admits in his Responsive Brief at 

17 that there is no separate value for the radio business. This is 

precisely the issue. Thel'e was no valuation of the radio business 

assets, or the radio busiress itself" According to Division One, 
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"We believe that tl1e valuation of property awarded in a divorce case 

is a material and ultimate fact." Wold v. Wold, 7 Wn. App. 872, 878, 

503 P. 2nd 118 (1972). 11 Wold, this Court reversed and remanded 

for new trial because, "Tile review of the award of properties cannot 

be undertaken without knowled~~e of their value." @ 878. This case 

should be remanded for a new trial so that the trial court can· first 

value the radio business assets and the radio business itself and then 

make a just and equitab"~ division of the palties' assets. 

2, The Trial Court Cr.!nnot Di~tribute an..Asset Disgosed. of 

Prior to Trial. 

In the event this (OUIt determines the diecree of dissolution is 

not valid, this case should be reversed and remanded because the 

trial court erred when it distributed insurance settlement proceeds 

which had been disposed of prior to trial. In his Responsive Brief 

at 18, Jerry admits that the trial court cannot distribute an a:;set that 

no longer exists. jV1arriat;Le of Ka~ebur:g, 126 Wn. App. 546, 556, 

108 P. 31"d 1278 (2005). 

Then Jerry '9oes on to statl:! on the same page of his Responsive 

Brief that the court VaIUE!d the insurance settlement proceeds as of the 

12 



date of separation. There is no evidence to support Jerry's claim that 

the trial court valued the insurance proceeds as of the date of 

separation in the trial court's orcll ruling. (VR 6,9) The parties 

separated on Marc:h 5, 2008. (CP 88) The parties received the 

insurance settlement proceeds in 2006. (VIR 50) Rebecca testified 

that the money from the insurance proceeds was spent. (VR 50) 

Even if the court did value the insurance settlement proceeds as 

of the date of separation, which it did notr j(asebulfl requires that 

the asset, the insurance settlement proceeds, be in existence at 

the time of trial. t~asebu_C9, Id. 

Jerry was not sure of the amount of the insurance settlement 

check. (VR 114) iFurthel"nlore, Jerry did not even know if the 

insurance settlement proceeds still existed. (VIR 114) 

Q. And the insurance settlement cash of $2,054, 
when did you learn that - is the cash still 
there or is it gDne? 

A. I don't know if it's there. Well, may I explain'? 

Jerry then goes on to speculate about the existence of the insurance 

settlement proceeds. (VR 114-116) 

During the trial, the trail court made a comment that is in 

13 



3. 

compliance with Ki3sebUt:g. 

I'm going to base my decision on the assets 
that both si,des present to the court that exist. 
I can't decide a case on suspicion. (VR 72) 

Rebecca stated the insurance settlement proceeds no longer existed. 

(VR 50) Jerry did not know if the insurance settlement proceeds still 

existed at the time of trii:JI. (VR 114) Because Jerry could not prove 

the insurance settlement proceeds existed at the time of trial, the 

trial court had no "ability to distribute that asset at trial" .Kasebu.rg, Id. 

The trial court erred when it distributed an asset that did not 

exist at the time of trial. This COUlt should reverse and remand this 

case with instructions to the trial court to make a just and equitable 

division of the assets in existence at the time of trial. 

rile document.Q!Y.eviden(~e is insuffi~:ient to support Jerry's 

business expense.claims wl1ich~eprives the trial court of the 

ability to make a jJJst and.;equitableJ;jivision. 

In the event this Court determines the decree of dissolution 

is not void, this case should be reversed and remanded because Jerry 

did not prove how he spent $408,579 (VR 162) of the community 

accounting business assets in the months tlefore trial. It is undisputed 

14 



that Jerry did not Ilave an accounting of the community business 

expenses from January 2008 through March of 2008, (VR 1.68, 2.09). 

Rebecca was awarded temporary attorney fees of $10,000.00 (CP 151). 

Jerry was not. Jerry did spend ~;.21,308 of the community iJusiness 

assets on his attorney fees. (VR 193,194) Jeny paid other personal 

bills out of the community business account (VR 46, 189, 249). 

Jerry admitted that he was spending community business funds on 

real property, the Park Sl:reet house, which Jerry clclimed to be his 

separate property, (VR 209) and was awarded to him as his separate 

property. (CP 95, 96) 

Jerry testified that there was basically no money left in the 

business account CIt the itime of trial. (VR 163) It is Rebecca's 

position that Jerry was using the community business account as 

his "giant slush fund" while he had complete control over the 

business accounts. 

In order to make a just and equitable division, the trial 

court must have evidence of the assets. Wold, supra, at 878. 

This case should be reversed ane! remanded because Jerry failed 

to provide sufficient evidence to prove his expenditure of 

approximately $408,579 of cornmunit~' business funds from 

15 



January of 2008 while he had sole control over the business 

accounts. Only then can the trial court make a just and equltable 

division of the assets. 

VI. Based Upon the Pi3rties' P[;!spectivej:conomic: Positions" 

Rebecca's .1\1ainteoance Award is Ing!deguaj.e. 

In the event this Court determines the Decree of Dissolution 

is not void, this case should be reversed and remanded because the 

monthly maintenance award of $1,800 per month is inadequate to 

meet Rebecca's bclsic monthly needs. "[T]he economic condition in 

which a dissolution decrE~e leaves the partiE!S is a paramount concern 

in determining issues of property division and maintenance." 

Marriage of Washburn, 1101 Wn. 2nd 168, 182, 677 P. 2nd 152 (1984). 

The parties had a forty year marriage. (CP 210-193) At the 

time of trial, Rebecca was sixtv (60) years old. (VR .22) Rebecca 

has a weak back, digestive probllerns and arthritis. (VR 29) The 

trial court made the following finding, in part, concerning Rebecca's 

employability and basic monthly needs. 

2.1 MAINTENANCE 

16 



The court finds that the wife is unemployable and 
that she will need $2,600 per month to meet her 
basic monthly needs. (CP 89) 

Rebecca was awarded the family home. (CP 81) The monthly 

mort9age payment is $1,247. (VR 31) Rebecca anticipated her 

monthly health premiums to be $600.00 per month for a sixty year 

old woman. The monthly health insurance and mortgage payments 

of $1,847 exceed her monthly maintenance payment of $1,800 per 

month. (CP 89) Obviously, she has no money for any other basic 

needs such as food and clothing. Rebecca has demonstrated her 

need for maintenance. 

Jerry intencled to continue working for Stewart Tax and 

Accounting. (VR 102-03, 105, 197-202) The business pays his 

medical insurance. (VR 80) While the monthly shot of Sandostatin 

costs $2,000 (VR ?9, 80), Jerry pays only his co-pay which is a total 

of $15.00. (VR 80) The Sandostatin controls the production of a 

chemical that "cause certain things to happen to your body." 

(VR 79, CP 192) Jerry went on to testify, "It was progressing. 

I diel have carcinoid syndrome," (VR 79) (emphasis added) These 

injections Jerry started in 2004 (VR 80) allow him to continue to 

work symptom free (VR 79) throughout Iiti9ation, including the trial. 

(VR 79) 

17 



Rebecca WclS trained as a nurse. (CP 192) She went with 

Jerry to the doctor's appointments prior to the separation. (VR 192) 

She stated that there had been 110 growth in the cancer for two or 

three years. (CP 1.92) r.~ebecca"s declaration (CP 192) is in conformity 

with Jerry's trial testimony. (VR 79) Jerry has commented numerous 

times that the cancer has not changed his lifestyle in any way. (CP 192) 

If symptoms concerning the cancer were to resurface, Jerry has 

options. Jerry has disability insurance. (VR 207) Jerry may also be 

eligible for Medica~d. (VR 233) However, the symptoms have not 

resurfaced. 

The trial court orciered the sale of Stewart Tax and Accounting, 

Inc. to Andrew Eshuis (ep 68). Jerry testified! that he would continue 

working in Stewart Tax clnd Acc()unting for $10,000 per month as per 

his agreement with Andrew Eshuis (VR 196-197). This is a gross of 

$120 f OOO per year. Jerr,' has demonstrated his ability to pay 

maintenance. 

The maintenance Jrovision in the findin~l of fact 2.12 (CP 89) 

also goes on to reference the parties' life insurance policy. Jerry 

testified that he realized that Rebecca has financial needs and that he 

wanted to help her meet those financial needs. (VR 1(7) It is 

18 



Rebecca's position that ttle life insurance, which had made her the sole 

beneficiary, was a part of the financial plan the parties had worked out 

to provide for her after Jerry's death. This position is suppolted by 

Jerry's prior sworn statement. "I have a large life insurance policy 

payable to Rebecca and I've have enough net worth for me to retire." 

(CP 210) 

Even though Jerry testified at trial that he was symptom free 

(VR 79), he intended to continue working tile same number of hours 

he had worked previousl~1 (VR 197) and he intended to continue 

working for Stewart Tax and Accounting in the future (VR 197), Jerry 

speculated that he may not have long to live. If his symptoms were 

to reappear, he would hilve his disability insurcmce. (VR :W:?) and 

potentially, Medic2lid. 

Conversely, Rebecca has no life threatening maladies and 

should live several more years. Rebecca is unemployable. (CP 89) 

She is therefore in need i)f the funds from the life insurance policies 

to help her financially through hler remaining years. The trial court's 

decision awarding the term polic.y and the remaining portion of the 

whole life policy (CP 68) should be reversed with instructions to make 

Rebecca the irrevocable beneficiary of both policies. 

19 



VII. 

1. 

Attorney Fees 

The Trial Court Erred ..bY-!lOt AwardinqEebet;.ca Additional 

Attorney's Fees ar:.d Cost~!. 

Rebecca is seekin.~J attorney fees and costs for the expenses 

she incurred as a result of the dle:cree of dissolution/ which she 

believes to be voicl due to the lack of subject matter jurisdiction/ 

personal jurisdiction and because the relief exceeds that requested 

in her petition. In Reddi!19..Y~lIget SoundJroll &. Sr~el Works, 44 

Wash 200, 87 P. 119 (1906), the Washington State Supreme Court 

held that the trial court had discretion to award attorney fees before 

vacation of a judgment for want of prosecution. The Redding case 

held that "If it was necessary to reasonably reimburse the respondent 

for the expense and delcry that it had been to on account of 

appellant's action" the decision would be affirmed. @ 201 

It is Rebecca's pO::;ition that this cowt has authority to award 

Rebecca her costs and attorney fees in the trial COUlt and in these 

proceedings because of Jerry's clctions in seeking the void decree. 

If this court: determines the decree of dissolution is not VOid, 

this case should be revised and remanded for an award of costs and 

attorney fees in the trial court pursuant to RCW 26.09.140. 

20 



Jerry is arguing that Rebecca is not: entitled to an award of 

attorney fees at the trial court level because Rebecca did not state 

the specific language "Each party is capable of paying their own 

attorney fees and costs ilnd no award should be made" in her 

Assignments of Ermr. RIE~sponsive Brief, 2.8. 

In Rebecca's Notice of Appeal to the Court of Appeals, 

Division One (CP 34) and her Amended Notice of Appeal to the 

Court of Appeals, Division One, Rebecca sought review of 

paragraph 3.11 of the DI:!cree of Dissolution. According to 

paragraph 3.11 

3.11 ATTORNEY FEES, OTHER PROFESSIONAL 
FEE AND COSTS 

Each party shall pay his/her own attorney fees and costs. 

Jerry was therefore put on notice that Rebecca was appealing 

paragraph 3.11 in the Decree of Dissolution, which ordered each 

party to pay his/her own attorney fees. PUlrsuant to RAP 10.3 (21) 

(4), Rebecca made a separate concise statement of errors which 

she contends was made by the trial court. 

I. ASSIGN~1ENTS OF ERROR 

... Specifically, the trial court erred when it concluded:: 
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6. Based upon thE! overall economic circumstances of the 
parties, each pmty should pay their own costs and 
attorney fees. (Findings of Fact 2,,8, 2.9, 2.10, 2.12, 
2.14 and 2.20; Conclusions of Law 3.3 and 3.5) 

Rebecca's need for the payment of her attorney's fees and costs at 

the trial court level and Jerry's ability to pay those costs can be 

concisely stated as the parties" overall economic circumstances. 

Pursuant to RAP 10.3 (g) Rebecca went on to list each 

Finding of Fact associated with the assignmel1t of E!rror, which 

inclucled Finding 2.14 (Cf> 90) 

2.14 FEES AND OOSTS 

Each party is capable of paying their own attorney fees 
and costs and no award s.hould be made. 

No where in Jerry's Responsive Brief did he state that he did not 

understand that Rebecca was seeking trial cOUIt costs and attorney 

fees. Jerry cited various portions of Rebecca's opening brief to show 

that he understood that Rebecca is seeking additional attorney's fees 

and costs at the trial court level and on appeal. (Responsive Brief, 28) 

In his Responsive Brief, J1erry seems to argue that he is 

entitled to attorney fees at the trial court level. (Responsive Brief at 

29 and 30) Jerry waivecl his cross-appeal. (Responclent's f3rief ,.30) 
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As a result, Jerry has lost: his right to appeal the trial court's rulings. 

See Marriage of Penry, 119 Wn. App. 799, 803, 82 P. 3rd 1231 (2004). 

Jerry then asks fo," attorney fees on the appellate le'l(~1 not 

based upon RCW 26.09.:1.40, but Rebecca's alleged ~ntransigence. 

Jerry alleges that Rebecca has increased the costs of litigation 

because she has complained that Jerry was not forthcoming with 

how t,e spent the community funds from the community business. 

IntranSigence really lies with Jerry's conduct. Jerry could 

not prove how he spent $408,5,'9 of community business funds 

(RP 162) in the months before trial. (RP 163) Indeed, he had no 

accounting of the community business expenses from January of 

2008 to March of 2008. (RP 1681 2009) Jerry spent community 

funds on his separate property mortgage (RP 2.09), personal bills 

(RP 46, 189, 249) and at: least $21,308 on his attorney fees, 

(RP 193, 194) all withoulc court authorization. Rebecca's claims 

of Jerry's misuse of community business funds are justified. 

Rebecca has no income. Jerry is gmssing at least $120,000 

per year. (RP 196-197) The trial court found that Rebecca is 

unemployable. (CP 89) While Rebecca was awarded $10,000 in 
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community assets to pay her temporary attorney fees (CP 151), 

Jerry unilaterally and without court order took at least $21,308 of 

community funds to pay his legal fees. While Rebecca had to use 

assets awarded to her to pay her additional attorney fees, Jerry 

simply took community funds to pay his attorney fees. This 

evidence is not in conformity with the trial court's finding 2.14, 

Fees and Costs. 

Rebecca should b,:~ awarded her costs and attorne)f fees cit the 

trial court and in the appellant court based upon RCW 26.09.140, if 

this Court determines the decree is not void. 

CONCLUSIO~ 

The Decree of Dissolution entered in this case is void due to 

the lack of subject matter jurisdi<.tion, personal jurisdiction over 

Rebecca and because the relief granted exceeds the relief requested 

in the petition for ~egal separation. 

In the event this Court determines that the Decree of 

Dissolution is not VOid, this case should be reversed and remanded 

because the trial court did not make a just and equitable division 

of the assets and liabilities - the trial court failed to value thf~ 
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community radio business assets and the radio business itself, 

distributed the insurance settlement proceeds when they were no 

longer in existence at the time of trial, and distributed assets 

concerning the community accounting business without adequate 

documentary evidence as to how Jerry spent some $408,579 of 

the community business funds in 2008. Rebecca should have her 

monthly maintenance a\Nard increased to meet: her basic monthly 

expenses. Rebecc:a should be awarded the life insurance policies 

insuring Jerry's life to provide financially for Rebecca in the 

coming years. Finally Rebecca should be awarded the remainder 

of her costs and attorney fees in the trial court action and her costs 

and attorney fees in this appeal. 

Dated this IJ day of September, 2009 
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