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COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION_OAN & ~

: =

Fou

poto]

In the Matter of the Application ) &

For Release from Personal Restraint ) o

of: ) ‘ . =
) 13235-3 =
) Personal Restraint Petition =

G AL GARRIEL ) Pursuant to (RAP 16.3)
Petitioner ) 49 -1-6251%3-0
)
Noc # Roz. (14

If there is not enough room on this form, use the back of these pages, or other paper. Fill
out all of this form and other papers you are attaching before you sign this form in front

of a Notary.

A. Status of Petitioner

L Gal\ Gabciel Ptitionec Pco Se s confined at Hae Meshingln
MQ% 0 Coﬁedrimg/ Vocated o \q\ Cons’raaxlrin@,bdav\\, in Abecdeen WA

(Full name and address)

Apply for relief from confinement. I am X4 am not [ ] now in custody serving a

sentence upon conviction of a crime. (If not serving a sentence upon conviction of a

crime) I am now in custody because of the following type of court order:

nN/A
I4
ST 7
FETITIONER MAY FILE PETITION
WIT ING FEE
(Identify type of order)

URT INISTRATOR/CLERK
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1. The Court in which I was sentenced is: k:mcé) Cou»n*g Sup@n‘or (ouit.
51 37 Avenue  Seattle, WA Aloy

r

2. I was convicted of the crime(s) of: Ra P of o Chld in Ye Tt DEC}YQQ,
ane. Oowx’r' ond Ytheee, Counds Og ‘ZCdI)Q—Og Chi\d (n tae Sewnd De{j(f’e

3. I was sentenced after trial , after plea of guilty [ Jon VA - b , \agq ,
(Date of sentence) (Year)

4. The Judge who imposed the sentence was doan ‘bu\‘ou\(}.MQ__
(Name of trial court judge)

5. My lawyer at trial court was: Do uec\\’\oeg ﬁ*va"temee\\'evi oo\ fouctin

Auenue Plaze ~Saite 3340 ’- Seadttle WA “8(54
(Name and address if known; if none, write “none”

6. 1did [X] did not [_] appeal from the decision of the trial court (if the answer is that I

 did), Iappealed to:__ W Cousk.,

(Name of court or courts to which appeaI'Was taken)

7. My lawyer on appeal was:  Olivec 'Dcw\S wosha ﬂc\\oﬂ (QPPQ\\‘A*L Pm\t’&jt.
(Name and address 1f known, if none, than write “none”

8. The decision of the appellate court was [_] was not w published. If the answer is that
it was published, and I have this information), the decision is published in:

WN/A
(Volume number, Washington Appellate Reports or)

(Washington Reports and page number)

“71AC — PRP Page 2 of 9



9. Since my conviction I have [} have not [ ] asked a court for some relief from my

sentence other than I have already written above. (If the answer is that I have asked)

The court I asked was: ‘Hie Cows ¥,

(Name of court or courts in which relief was sought)

Relief was denied [X] granted [ ] & -~ X3 ~ :Lob‘\
AN dates aot ¥nowa

(Date of decision, if more than one, dates of all decisions)

10. (If I have answered in question 6 that I have asked for relief), the name of my lawyer

in the proceedings mentioned in question 6 was: _ Muwse( P ()m Se .
. P

(Name and address if known; if none, write “none”)

11. If the answers to the above questions do not really tell about the proceedings and the

court, judges and attorneys involved in your case, tell about it here: Ywis Dok \ion

o ‘\‘\me\% g{ ted undec Rauwd (o33 lwi;)(clalm o doub\e \i\ﬁcﬂ‘)&fd{'

13 nok SUQ')l\’QL\' Ao e one-4eac \ionivedicns (‘)QC"\Qd 0 Reuvd (o33

oc(o\l and e \gsue presented has net been preuie ws\up heacrd

and delerained. Ny vesheaial 15 anlawgel oo RAR 164 (1)

- defines Haak berm and 1.8 Ceskeatal is unlawful Ro€ ane. ot Mo

R ke Teasons Sek Gt ia RAP bt ().

' 7!AC;—PRP Page 3 of 9



B. Grounds for Relief

(If T claim more than one reason for relief from conﬁneinent, I attach sheets for each
reason separately, in the same way as the first one. The attached sheets should be
numbered “First Ground,” “Second Ground,” “Third Ground.” Etc.), I claim that I have

(number) _@ne  reason(s) for this court to grant me relief from the conviction
described in part A.
' Focah Ground

(First, Second, etc.)

1. I should be given a new trial or released from confinement because [Here state legal
reasons why you think that there was some sort of error made in your case which
gives you right to a new trial or release from confinement.]:

N\u& Conuickions \n C,oudx'(ﬁ W oond T viclabe double
_QQ,ODCL(‘(LQ My Coaemtion 1o Fhok one 0f Mae Awo ConvickionS
QuC second Adegcee. Tode o€ o chird prust e voacated Lequse
&ke. Letol\ CounsX S \n5+CmL’\'onS oc\Mowed . Hre \\T\xcx% o
g{m\ N 0\\.»:-\ \\‘kg. c& boMA Counts based oa o S?/Lq\L
o\c.‘r{ u\o\qlc\.f\q m\% @a%%x\-usc\erux\ V\QL‘I\‘\T o ke Kree Fom
dould\e. eo ‘POWCL%Y. Thas Couc QowﬂA in Srate V- 66(‘6\ (afra
acd Srede y. Borsheim _(nfxo *H«u\' the tatal Goust did v’to* AL
a “sepocde and diskindd gck me&mp‘«on oc otherwise require thedt
Yhe (uy, Wase eachh edocded Gunk on o © Sefamie cmckch&nmt under—

\wing event and as i otk Bera and Pocshieim e missing language_
?ﬂfen“-t“\\‘@ QX?OS?,(\ hem bo MW\Q«P\Q ()u\(\\S‘f\mtf\{'S Joc o Su\%\g 0&{9,15@_
The. Same double. \)&OQM% Uislakien ocC\-\(‘(‘ﬁC\ " mxa tase.

2. The following facts are important when considering my case [After each fact

statement, put the name of the person or persons who know the facts and will support
your statement of the fact. If the fact is already in the record of your case, indicate
that also.]: Twak e Julyy,  Was (,or%\kged i Counds Wand I
and tre. Judag's cesgense WAS Aq “Please. tecead al of
Sl Aw(y inskeuctions " See. APQQAAJ X \3} ClecK's
PaPQ“9 * F3A. Aome 24 %e inSteuckons Spe’u}rw((u stafe
Huak o convidkien pn Q,CLQA Q)r\owﬂ\e.a\ ot must ‘oo bused
on A “ sepacate and Adlodind” u/\c\er\nyn% rncdent and Hat

9 AC-—-PRP Page 4 of 9



prood 02 any one incdeatl cannct Suppsth o 2inding oQ
f N S 3 A S 8
%\k'«\\- en Mot than one Cound. As o {esu\\' Hae nsktudcons

S oMowed Hae \urote Yo hase. a waddhoen ga Counts WandT

OO, %jr\ckm% Hal o 97nc§\e_ uf\c\er\sd;n% euen Q(,Lu(‘fed.

3. The following reported court decisions [include citations if possible] in cases similar
to mine show fhe error I believe happened in my case [if none are known, state “None
Known’):_State v. Beca  Coa % botaq-4-L (2cox).

Stake v. Borsheim 40 wn. APP. 5%, b5 P.2d

H \?‘/ 20071) &
“ 7

4. The following statues and constitutional provisions should be considered by the court
[if none are known, state “None Known”]: R Cw l‘O~ 33, lOO/\ 3/\ A [,Tko._
Ceaviction |was lacved bq double (eopardy nndec

Amendment N of die Uatted Siates Consditubion o
Ackicle. T seckhion A of the Shube Constidubin .{\A
Double, oQopmr&w Clouses of the T »93&/\ ond g
Fouskeentic &wxe.«dmm*ts o e Um ‘vﬁn{ Sales Corste Wion,
and QAckicle T ‘ Sec-\- o 4 09. *\”L\QJ \/\)o&&r\mq dun

e

%%o}ct ConsNhu\ien,

5. This petition is the best way to get the relief I want and no other way will work as

well because: _
Trete, ase 0o obhec remedies avalable Yo me. o tihec
Praa s D@n‘na(\ e 8&¢,¥g and gmu»r\c\S gor (Q\Ie,g/
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ace. sex gov\-\z\ moce. }Su\\\é‘ N on %ﬁ‘eg n Sw(\)?%}(\' mg/
Resconal Resheoint RediMon g( led  necewitia,

Statement of Finances

If you cannot afford to pay the filling fee or cannot afford to pay an attorney to help you,
fill this out. If you have enough money for these things, do not fill out this part of the form

1. I do X do not [ ] ask the court to file this without making me pay the filing fee
because I am so poor I cannot pay the fee.

2. Ihave$ ﬂ in my prison or institution account.

3. Ido @ do not [_] ask the court to appoint a lawyer for me because I am so poor I
cannot afford to pay a lawyer. '

4. Tam[_] am not [\ employed. My salary or wages amount to $ Z a month. -
My employer is:
pMone . -

(Name and address)

5. During thé past 12 months I did [_] did not [ﬂ get any money from a business,

profession, or other form of self-employment. If I did, it was:

(Kind of self employment)

The total income I got was § ﬁ

6. During the past 12 months, I:

DID DID NOT

] [XI  Get any rent payment. If o,
the total amount I got was - 8 4
- [ Getany interest. Ifso,

7 AC—PRP Page 6 of 9



The total amount I got was' $ ¢
] , X Get any dividends. If so,
. the total amount I got was $ ¢
] Xl  Getany other money. If so,
the amount of money I got was s P

7. During the past 12 months, I:

DID DIDNOT

] I_)_(l " Have any cash except as said in answer

2. If so, the amount of cash I have is $ &
] (4 Have any savings accounts or checking

accounts. If so the amount in all is $ ¢
[] - [4 Own Stocks, Bonds, or Notes. If so,

there total value is $ @

8. List all Real Estate and other property and things of value, which belong to you or in
which you have an interest. Tell what each item of property is worth and how much
you owe on it. Do not list household furniture, furnishings, and clothing which you

or your family need.

Item: AMone | Value: § &
© Ttem: Nene _ Value:$ &

Item: None Value:$ _ &

9. Tam[ Jam not [X] married. If I am married, my spouses name and address is:

pu/

10. All of the persons who need me to support them are listed here:

Name Address Age Relationship
Nig

7
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All the bills I owe are listed here:
Creditor : Address ' Amount

e | - $
$
$

C. Request for Relief
I want this court to:
1 Vacate my conviction and grant me a new trial.

[J  Vacate my conviction and dismiss the criminal charges against me without a new

trial.

lz Other
* [Specify]: N Conuichkion oa (bumds W or AL Should be
\Jcku&e(\_ hecoueg, as Mg Coux‘\’ held (A Sr\n\g V. 36“0\\”
Supeny ond Shake u. Boﬁs\\eiw\, sapea, the Peme.ck% goc
the. douvble :}Q_D‘D(k\‘c}\‘é. violakcon 1o 4o vacate e
adddional tdentical count. %u%\_sd@rq(_c{#(,%
Rocs heim 4o wa.App. at 32D,

T AC-PRP Page 80f9



D. QOath of Petitioner

THE STATE OF WASHINGTON )
) SS

COUNTY OFGra%g Hacbor )

After being first duly sworn, on oath, I dispose and say, That I am the petitioner, that I
have read the petition. Iknow it’s contents, and believe that the petition is true.

March 26 2029 lod L g1/

Date Signature of petitioner

SUBSCRIBED AND SWORNtome this___2.b___ day of Mavch 2009 .

NOTARY PUBLIC in and for the State of Washington
Residingat __ She Hon

My commission expires: & | (o | Lo

If a Notary is not available, explain why none is available and indicate who can be

contacted to help you find a Notary:

J/A

Then sign below:

I declare that I have examined this petition and to the best of my knowledge and belief it
1s true and correct.

Dated at on this day of ,

(City and State)

Signature of Petitioner

Print Name
“1 AC—PRP Page 9 of 9



COURT OF APPEALS OF THE
STATE OF WASHINGTON
DIVISION I

In the Matter of the Personal Restraint Petition of:

Gaxl Cxﬁ\&&:ég; ,

)
)
)
Petitioner. ; Case No.:
; AFFIDAVIT OF & ATL GoRerel
)
)
)
1, (\IO\‘(\ C\‘CLLO Y Q_,\ , On oath says:
(Name)

1. That I am the Petitioner, and Pro Se Counsel of record
in this action, over the age of 18-years, and competent to
testify.

2. That I am confined at the Washington Department of
Corrections under restraint as defined in RAP 16.4(b) and
my restraint is unlawful for one of more of the reasons
defined in RAP 16.4(c). RAP 16.4(c)(2) provides relief
from convictions obtained in violation of the federal or

state constitutioné or state laws.

SC 02 Affidavit 1



3. That the issue raised - in this Court's recent decision

in State v. Berg, COA #60729-4-I (2008), is similar to my

issue, which is good cause to file this petition.

4. That my double jeopardy claim has not been previously
"heard and determined”™ on the merits because if it had, the
court would have vacated one of the additional identical
counts, in violation of double jeopardy, as held in State v.

Berg, supra, and State v. Borsheim, 140 Wn.App. 357, 165 P.3d

417 (2007).

5. That, because my issue has not been previously heard
and determined on thé merits, I am not abusing the writ
process by fiiing this petition, and RCW 10.73.140 does not
apply:to me because I was not represented by counsel throughout
postconviction proceedings. However, I am asking this Court
to transfer my petition to the Supreme Court where that rule
does not apply, if it determines that RAP 16.4(d) or RCW
10.73.140 applies. Under law, this Court has jurisdiction

to decide jurisdiction.

6. That the ends of justice would be served by
considering my issue in light of this Court's decisions in

State v. Berg, supra, and State v. Borsheim, supra.

7. My petition is not subject to the one-year limitation
period of RCW 10.73.090 for filing a petition for collateral

relief because it is based on one of the grounds itemized

AFFIDAVIT OF GAIL GABRIEL-2



in RCW 10.73.100. RCW 10.73.100(3)(The conviction was barred
by double jeopardy under Amendment V of the United States
Constitution or Article I, section 9 of the state

Constitution).

8. That the facts and argument in which my petition
is based are set forth in my Brief in Support of my personal

restraint petition.

9. That the evidence relied upon are designated in

Appendicies A, B, and C, attached thereto.

t0. That the jury instructions in my case were inadequate
in that they exposed me to multiple punishments for the same
offense, in violation of my right to be free from double

jeopardy.
11, That I bring this action in good faith.

12. That I, Gail Gabriel, do certify that the documents

and Appendicies are authentic copies of the originals.

13. That I, Gail Gabriel, do certify under penalty of
perjury under the laws of the State of Washington that the
foregoing is true and correct to the best of my knowledge

and,
STATEMENT OF CERTIFICATION OF APPENDICIES AND DOCUMENTS

The documents submitted in the Appendicies in this

action are authenticated as follows:

AFFIDAVIT OF GAIL GABRIEL-3



.

1. Appendix A: Court's Instructions to the jury.

2. Appendix B: Supplemental Instructions of jury's
Inquiries.

3. Appendix C: Judgment and Sentence
(pages relevant to issue).

i) )

Gail Gabriel

Petitioner Pro Se
SCCC-191 Constantine Way
Aberdeen, WA 98520

Executed on this é&é(iay of March, 2009, at Aberdeen,

County of Grays Harbor, State of Washington.

Affidavit sworn as true and correct to the best of my

knowledge under penalty of perjury and has full force of law.

DATED this & day of March, 2009.

Ll Mrel

Gail Gabriel
Petitioner Pro‘Se

SUBSCRIBED AND SWORN to before me this ¢ day of March, 2009.

NOTARY PUBLIC in and for the
State of Washington

residing at: S he lpn

My Commission Expires: (e! o )1

AFFIDAVIT OF GAIL GABRIEL-4



INDEX OF APPENDICIES

APPENDIX A: Court's Instructions to the Jury

APPENDIX B: Supplemental Instructions of Jury's
Inquiries

APPENDIX C: Judgment and Sentence
(pages relevant to issue)

Index of Appendicies



Appendix A

Court's Instructions to the Jury

Appendix A



" FILED

KING COUNTY WASHINGTON
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KII\B‘C?% T@gg

SUPERIOR COURT CLERK
BY DARLAS.DOWELL
| DEPUTY
STATE OF WASHINGTON, )
) NO. 99-1-02573-0SEA
Plaintiff, ) '
)
VS. )
)
GAIL GABRIEL )
)
Defendant. )
)

COURT’S INSTRUCTIONS TO THE JURY

TDGE JOAN E. DUBUQUE 2

/-

00084



No. _L_

It is your duty to determine which facts have been proved in
this case from the evidence produced in court. It also is your
duty to accept the law from the court, regardless of what you
personally beliéve the law is or ought tovbe. You are to apply
the law to the facts and in this way decide the case.

The order 1in which these instructions are given has no
significance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are
particularly significant. You should consider the instructions as
a whole and should not place undue emphasis on any particular
instruction or part thereof. |

A charge has been made by the prosecuting attorney by filing
a document, called an information, informing the defendant of the
charge. You are not to consider the filing of the information or
its contents as prcof of the matters charged.

The only evidence you are to consider consists of the
testimony of witnesseé and ﬁhe exhibits admitted into evidence.
It has been my duty to rule on the admissibility of evidence. You
must not concern yourselves with the reasons for these rulings.
You will disregard any evidence that either was not admitted or
that was stricken by the court. You will not be provided with a
written.copy of testimony during your delibeﬁations. Any exhibits
admitted into evidence will go to the jury room with you during

your deliberations.

00085



In determining whether any_proposition has been proved, you
should consider all of the evidence introduced by all parties
bearing on the question. Every party is entitled to the benefit
of the evidence whether produced by that party or by another
party.

You are the sole judges of the credibility of the witnesses
and bf what weight is to be given to the testimony of each. In
considering the testimony of any witneés, you may take into
account the opportunity and ability of the witness to observe, the
witness's memory and manner while testifying, any interest, bias
or prejudice the witness may have, the reasonableness of the
testimony of the witness considered in light of all the evidence,
and any other factors that bear on believability and weight.

The attofneys’ remarks, statements and arguments are intended
to help you understand the evidence and apply the law. They are
not evidence. Disregard any remark, statement or argument that is
not supported by the evidence ér the law as stated by the court.

The attorneys have the right and the duty to make any
objections that they deem appropriate. These objections should
not influence you, and you should make no assumptions because of
objections by the attorneys.

The law does not permit a judge to comment on the evidence in
any way. A judge comments on the evidence if the judge indicates,
by words or conduct, a personal opinion as to the weight or

believability of the testimony of a witness or of other evidence.

00086



Although I haye not intentionally done so, if it appears to you
that I have made a comment during the trial or in giving these
instructions, you must disregard the apparent comment entirely.

You have nothing whatevef to do with any punishment that may
be imposed in case of a violation of the law. | The fact that
punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful.

You are officers of- the court and must act impartially and
with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdict.

00087



vo.

Ks Jjurors, you have a duty to discuss the case with one
another and to deliberate in an effort to reach a unanimous
verdict. Each of you must decide the case for yourself, but only
after you consider the evidence impartially with your fellow
jurors. During your deliberations, you should not hegitate to
reexamine your own views and change your opinion if you become
convinced that it is wrong. However, you should not change your
honest belief as to the weight or effect of the evidence solely
because of the opinions of your fellow jurors, or for the mere

purpose of returning a verdict.

00088



No. ;i~

The defendant has entered a plea of not guilty. That plea
puts in issue every elemént of the crime charged. The State is the
plaintiff and has the burden of proving each element of the crime
beyond a reasonable doubt. The defendant has no burden of proving
that a reasonable doubt exists.

A defendant is presumed innocent. This presumption continues
throughout the entire trial unless during your deliberations you
find it has been overcome by the evidence beyond a reasonable
doubt.

A reasonable doubt is one for which a reason exists and may
arise from the evidence or lack of evidence. Proof beyond a
reasonable doubt is proof that leaves you firmly convinced of the
defendant's guilt. There are very few things in this world that we
know with absolute certainty, and in criminal cases the law does
not require proof that overcomes every possible doubt. If, based
on your consideration of the evidence, you are firmly convinced
that the defendant is gquilty of the crime charged, you must find
him guilty. If on the other hand, you think there 1is a real
possibility that he is not guilty, you must give him the benefit

of the doubt and find him not guilty.

00089



vo. H_

Evidence may be either direct or circumstantial. Direct
evidence is that given by a witness who testifies concerning facts
that he or she has directly observed or perceived through the
senses. Circumstantial evidence 1is evidence of facts or
circumstances ffom which the existence or nonexistence of other
facts may be reasonably inferred from commoh experience. The law
makes .no distinction between the weight to be given to either
direct or circumstantial evidence. One is not necessarily more or

less valuable than the other.

00030



S

No. ;i;

A witness who has special training, education or experience
in a‘particular science, profession or calling, may be ailowed to
éxpress an opinion in addition to giving testimony as to facts.
You are. not bound, however, by such an opinion. In determining
the credibility and weight to be given such opinion evidence, you
may consider, among other things, the education, training,
experience, knowledge and ability of that witness, the reasons
given for the opinion, the sources of the witness' information,

together with the factors already given you for evaluating the

testimony of any other witness.

00091



No. é)

A person commits the crime of rape of a
degree when that person has sexual intercourse
who 1s - less than twelve years old and who is
perpetrator and the perpetrator 1is at least

older than the victim.

000392

child in the first
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No. ’

A person commits the crime of rape of a child in the second
degree when that person has sexual intercourse with another person
who 1s at least twelve years old but less than fourteen years old
and who 1is not married to the perpetrator and the perpetrator 1is

at least thirty-six months older than the victim.

00033



o §

A person commits the crime of sexual expliotation of a minor
when that person compels, invites, or causes another person, under
eighteen years of age, to engage 1in sexually explicit conduct

knowing such conduct would be photographed.

00094



vo. J

To convict the defendant of the crime of rape of a child in
the first degree, as charged in count I, each of the following
elements of the crime must be proved beyond a réasonable doubt :

(1) That between March 27, and March 28, 1999, the defendant
had sexual intercourse with Christina Henry;

(2) That Christina Henry was less than twelve years old at
the time of the éexual intercourse and was not married to the
defendant;

(3) That the defendant was at least twenty-four months older
than Christina Henry; and

(4f That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has
been pfoved beyond a reasonable doubt, then it will be your duty
to return a verdict of guilty as to count I.

On the other hand, if, after weighing all the evidence you
have a reasonable doubt as to any one of these elements, then it

will be your duty to return a verdict of not guilty as to count I.

00035



No.-la

Tobconvict the defendant of the crime of rape of a child in
the second degree, as charged in count II, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That between March 27 through March 28, 1999, the
defendant had sexual intercourse with Monique Brooks;

(2) That Monique Brooks was at least twelve years old but was
less than fourteen years oid at the time of the sexual intercourse
and was not married to the defendant;

(3) That the defendant was at least thirty-six months older
than Monique Brooks; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has
béen proved beyond a reasonable doubt, then it will be your duty
to return a verdict of guilty as to count II.

On the other hand, if, after weighing all the evidence you
have a reasonable doubt as to any one of these elements, then it
will be your duty to return a verdict of not guilty as to count

IT.

000396



vo. |l

To convict the defendant of the crime of sexual expliotation
of a minor, as charged in count 1III, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1} That between March 27 through March 29, 1999, the
defendant compelled, invited, or caused Monique Brooks to engage
in‘sexually explicit‘conducg;

(2) That Monique Brooks was less than eighteen years old;

(3) That the defendant had knowledge that such conduct would
be photographeds

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has
been proved beyond a reasonable doubt, then.it will be your duty
to return a verdict of guilty as to count III.

On the other hand, if, after weighing all the evidence you
have a reasonable doubt as to any one of these elements, then it

will be your duty to return a verdict of not guilty as to count

IIT.

00097



No. la_

To convict the defendant of the crime of rape of a child in
the second degree, as charged in count IV, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about between March 24 through' March 26,
1999, the defendant had sexual intercourse with Monique Brooks;

(2) That Monique Brooks was at least twelve years old but was
less than fourteen years old at the time of the sexual intercourse
and was not married to the defendant;

(3) That the defendant was at least thirty-six months older
than Monigue Brooks; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be your duty
to return a verdict of guilty as to count IV.

On the other hand, if, after weighing all the evidence you
have a reasonable doubt as to any one of these elements, thén'it
will be your duty to return a verdict of not guilty as to count

IV.

006098



No. _E&

To convict the defendant of the crime of rape of a child in-
the second degree, as chargediin count V, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about between March 24 through March 26,
1999, the defendant had sexual intercourse with Monique Brooks;

(2) That Monique Brooks was at least twelve yearsAold but was
less than fourteen years old at the time of the sexual intercourse
and was not married to the defendant;

(3) That the defendant was at least thirty-six months older
than Monique Brooks; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be your duty
to return a verdict of guilty as to count V.

On the other hand, if, after weighing all the evidence you

have a reasonable doubt as to any one of these elements, then it

will be your duty to return a verdict of not guilty as to count V.

00039
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Sexual intercourse means that the sexual organ of the male
entered and penetrated the sexual organ of the female and occurs
upon any penetration, however slight or any penetration of the
vagina or anus however slight, by an object( when committed on one
pergon by another, whether such persons are of the sane br
opposite sex or any act of sexual contact between persons
involving the sex organs of one person and the mouth or anus of

another whether such persons are of the same or opposite sex.
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JURY INSTRUCTION NO. _Ii_

There are allegations that the defendant committed acts of
sexual intercourse against Monique Brooké on multiple occasions,
as charged in counts II, IV, and V. To convict the defendant,
one or more particular acts must be proved‘beyond a reasonable
doubt and you must unanimously agree as to which act or acts
have been proved beyond a reasonable doubt. You need not

unanimously agree that all the acts have been proved beyond a

reasonable doubt.

00101
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A separate crime is charged in each count. You must decide

each count separately. Your verdict on one count should not

control your verdict on any other count.
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No. JEE

Upon retiring to the jury room for your deliberation éf this
case, your first duty is to select a foreperson. It is his or her
duty to see that discussion is carried on in a sensible and
orderly fashion,.that the issues submitted for your decision are
fully and fairly discussed, and that every Jjuror has an
opportunity to be heard and to participate in the deliberations
upon each question befqre the Jjury.

You will be furnished with all of the exhibits admitted into
evidence, these instructions, and a verdict form.

You must fill in the blank provided in the verdict form' the
-~ words "not guilty" or the word "guilty", according to the decision
you reach.

Since this is a criminal case, each of you must agree for you
to return a verdict. When all of you have so agreed, fill in the
verdict form to express your decision. The foreperson will sign
it and notify the bailiff, who will conduct you into court to

declare your verdict.
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No. lﬂ_

You will also be furnished with a special verdict form for
count IIT. If you find the defendant not guilty of count III do
not use the special verdict form. If you find the defendant

guilty of count III, you will then use the special verdict form

" "

and fill in the blank with the answer "yes" or "no" according to
the decision you reach. In order to answer the special verdict
form "yes", you must unanimously be satisfied beyond a reasonable
doubt that "yes" is the correct answer. If you have a reasonable

doubt as to the question, you must answer '"no".
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JURY INSTRUCTION NO. ” 4
Sexual motivation means that one of the purposes for
commission of the crime was for the purpose of the

perpetrator of the crime's sexual gratification.
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Supplemental Instructions of Jury's Inquiries
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~to be playéd,‘and given my concern that the jury not

.
/

i.E COURT: You know, in this particular case
I think the appropriate -- given the limited

purposes for which the Court allowed the entire tape

unduly rely upon that, and given the fact that we
let them take notes during this trial, I think the
only appropriate response is that they are to rely
on their indi&idua; and collective memories of the
testimony Qf the witnesses;

Is that acceptable to you?

MR. STRATEMEYER: It is.

| THE COURT: 1Is that acceptable to the State,

taking into account you asked me to --

MR. DERNBACH: Sure.

JTHE CO&RT; The other gquestion, wﬁich is,
"In reading Count IV and Count V we do not see a
difference in the:wording or dates other than the
count number in line two of each count, page 12 and

13."
COURT'S RESPONSE: ."Please reread all of your

jury instructions."

’

I'11 hand it down so you can both see what I

have written here and we'll return it to the jury.

Stephen W. Broscheid, RMR, Official Court Reporter

C~912 King County Courthouse, (206) 296-9181
Seattle, Washington 98104
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October 28, 1999
THE COURT: I think the only appropriate

response, and I can either answer two ways: "No".

Or, "As with any other witness, you must rely

on your individual and collective memory of

testimony in this case."

MR. DERNBACH: That would be my preference.

MR. STRATEMEYER: That's mine, also.

Stephen W. Broscheid, RMR, Official Court Reporter
C-912 King County Courthouse, (206) 296-9181
Seattle, Washington 98104
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.~ . SUPERIOR C’ jRT.QF WASHINGTON F(. KING COUNTY

STATE OF GE!R(E 11 ) |
AR ) No. 99-1-02573-0 SEA )
: ) - (\ < ~
@ N M B2 ) JUDGMENT AND SENTENCE - :
v. )
- )
ANDY GAIL GABRIEL )
)
Defendant. )
I. HEARING

1.1 The defendant, the defendant’s lawyer, DOUGLAS STRATEMEYER , . . and the deputy pros gxg attoyhey were pyegent
at the sentencing hearing conducted today. Others present were: Vit lam /ﬂ Jo1/74 /Zm%

1.2 The state has moved for dismissai of count(s) III

o ' II. FINDINGS

Based on the testimony heard, statements by defendant and/or victims, argument of counsel, the presentencereport(s) and case
N record to date; and there being no reason why judgment should not be pronounced, the court finds:

w.l CURRENT OFFENSE(S): The defendant was found guilty on (date): 10-27-99 by jury verdict of:
No.: I Crime: RAPE OF A CHILD IN THE FIRST DEGREE
9A.44.073 Crime Code 01064
et Dafeof Crime _03-28-99 Incident No.
Coutt No.: II Crime: RAPE OF A CHILD IN THE SECOND DEGREE
9A.44.076 Crime Code 01066
D4 of Crime 03-28-99 Incident No.
a\: C@mt No.: IV Crime: RAPE OF A CHILD IN THE SECOND DEGREE
R 9A.44.076 ' Crime Code 01066
DEE of Crime _03-26-99 Incident No.

dditional current offenses are attached in Appendix A.

SPECIAL VERDICT/FINDING(S):

C[PﬁD@ A special verdict/finding for being armed with a Firearm was rendered on Count(s):
—»—Gb}_.ﬂ A special verdict/finding for being armed with a Deadly Weapon other than a Firearm was rendered on Count(s):

CU T
— A special verdict/finding was rendered that the defendant committed the crimes(s) with a sexual motivation in
x,; ount(s)
: Efl A special verdict/finding was rendered for Violation of the Uniform Controlled Substances Act offense taking place
e m a school zone [Jin a school O on a school bus Oin a school bus route stop zone [ in a public park O in public

transit vehicle Clin a public transit stop shelter in Count(s):
a-,; (-c) g Vehicular Homicide [J Violent Offense (D.W.I. and/or reckless) or O Nonviolent (disregard safety of others)

Current offenses encompassing the same criminal conduct and counting as one crime in determining the offender
7core (RCW 9.94A.400(1)(a)) are:

\JR! '

R CURRENT CONVICTION(S): Other current convictions listed under different cause numbers used i
ender score are (list offense and cause number): —7

Rev 11/95 - KB ' 1
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SUPERIOR C JRT OF WASHINGTON FO. {ING COUNTY

 STATE OF WASHINGTON )
- ) No.99-1-02573-0 SEA

Plaintiff, )

)  (FELONY) - APPENDIX A

v. )  ADDITIONAL CURRENT OFFENSES

)
ANDY GAIL GABRIEL )
)
Defendant. )

2.1 The defendant is also convictcd of these additional current offenses:

Count No.: _V. Crime: RAPE OF A CHILD IN THE SECOND DEGREE
RCW 9A.44.076 : Crime Code 01066

' Date.of Crime 03-26-99 . Incident No.

Date: j

AfPENDD( A | 00159
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COURT OF APPEALS OF THE
STATE OF WASHINGTON
DIVISION ONE

61

In the Matter of the No.

MOTION OF ORDER OF
INDIGENCY~
(Criminal Case)

Personal Restraint of:

Gacl CGagRrel ,

Petitioner,

e e e e e e S e e S N

Geanid Ggibrﬁel , Petitioner Pro Se,

files this appeal in the above-referenced criminal
case, and moves the court for an Order of Indigency
authorizing the expenditure of public funds to

prosecute this action wholly at public expense.

The following certificate is made in support

of this motion.

AixL/ ~é¥££h¢é/¢
G?L" ( G&é(‘fﬁ[
Stafford Creek Corr. Ctr.

191 Constantine Way (H4-Unit)
Aberdeen, Wa 98520

MOTION/CERTIFICATE FOR ORDER OF INDIGENCY -1



-

CERTIFICATE

L @0\: ( Gugm‘e_ ( , certify as follows:

That I am the (defendant) (respondent) (petitioner) and I wish to appeal the
judgement that was entered in the above —entitled cause.

2. ThatIown:
(X a.No real property.
( ) b.Real property valued at $ 67

3. ThatIown:
. (X a.No personal property other than my personal effects.
( ) b.Personal property (automobile, money, inmate account, motors, tools,

etc.) valued at $ Q .

4. That I have the following income:
0N a.No income from any source.
( ) b.Income from employment, disability payments SSI, insurance,
annuities, stocks, bonds, interests, etc. in the amount of § ___¢#
an average monthly basis. I receive $ I/ after taxes over the
past year.

5. That I have:

(3 a. Undischarged debts in the amount of $ n | {mi %e_cf .
( ) b.No debts.

6. That I am without other means to prosecute said appeal and desire that public
funds be expended for this purpose.

7. That I can contribute the following amount toward the expense of review:
$ _L_

8. The following is a brief statement of the nature of the case and the issues sought
to be reviewed: The jusw lasteudhons wese mm\mua&e. A Yhat
MM_MW&_
in viclakien pf my rigihk Ao o double jeogardy.
This Pediken s X \QA i Ulahk of *nis (oucts cecenk decslag
in S’w&ﬁu 6‘2@\ (,0144*(0072‘?! 4 I (Qboéﬂ and Stede v- 30\‘”)12./01 {40
W 8pp. 357 (b5 R2d H#(F (200%),
9. T ask the court to provide the following at public expense: all filing fees,
-attomey-fees, preparation, repreduetion, and-distributienef-briefs, preparation
ef-verbatimrreport-of proceedings,-and preparation of necessary clerk’s papers.

MOTION/CERTIFICATE FOR ORDER OF INDIGENCY -2



10. I authorize the court to obtain verification information regarding my financial
status from banks, employers, or other individuals or institutions, if
appropriate.

11. I certify that I will immediately report any change in my financial status to the
court.

12. T certify that review is being sought in good faith. I designate the following
parts of the record which are necessary for review:

( ) Pre-trial hearing Date(s):
Judge(s):
Court Reporter:

( ) Trial,, excluding Date(s):
Judge(s):
Court Reporter:

() Post-trial hearings Date(s):
Judge(s):
Court Reporter:

( ) Sentencing hearing(s) Date(s):

Judge(s):
Court Reporter:
( ) Probation revocation Date(s):
hearing Judge(s):
Court Reporter:
) Other: Date(s): V6—23-99* 10-28-99-12-6-79
ClecXs Pa9e €S Judge(s): Joan o
0s. 3 76. Court Reporter:
L (e ( Grabo}é/( , certify under penalty of perjury under the laws

of the State of Washington that the foregoing is true and correct.

DATED THIS A6 day of Maccin , 2009 , in the City of
Aberdeen, County of Grays Harbor, State of Washington.

Staffofd Cfeék'Coff: Ctr.

191 Constantine Way (H4-Unit)
Aberdeen, Wa 98520

MOTION/CERTIFICATE FOR ORDER OF INDIGENCY - 3
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......

COURT OF APPEALS OF THE
STATE OF WASHINGTON
DIVISION I

In the Matter of the Personal Restraint Petition of:

Ga s GARRTEL ,

)
)
)
Petitioner. ; Case No.:
; AFFIDAVIT OF_GAT( Greecel
)
)
)
L G\\QL\\ Galo ("\Q,\ , On oath says:
(Name) .

pvel ¥ne, ane, og. (%~ “:\Jeoxrs and CnmgekQA’( o -\-es’}{g\é’;
21) That I am en indigeat Perihioned and 1 wikhouk
gv\\\éé Yo Qay Yne \%\(v’u% Lee n this ac,in’oﬂ',,

’3) That T ask AW Cﬁuf"\’, ir\%aoc\ gcj\l‘\\n‘*Q a\\ow) Has
ackion Yo pcoceed in focmee Dauperice:

“PF\_\«C\\' el ]o("\f\%_ s ackicn and )(':(le this ‘DQH*“(OI’W

}\Wa& T o te Qe*.\)ﬁona(’ and Po Se. ia e CLC\‘“OY\,

[N %ood 86\1\'\/\"

';) Thak s 1s a double, ;\-‘e.o%am\% 1sSwe. and 1S

exevnft Looen RCud 10.33. 040’ one-ead Stakuke

of limdubions undec RCu) (033, looQ;JL;

b) Tlak {vv-\«X WSSl S Similac ® Ae. Wsswe. T thas

Couwths vecenk decisica a Stheke. v. Reco ol # po12§—
SC 02 Affidavit o7 1




A T/Qoog\ whece. this Cauck gouufk& that dhe

3__% \ﬂs:\’tu.c_:\-tO(\S wece, \«\QdQ_QMm\'Q- i Yaat Yhey

&\LOOSﬁd RQrGL 4o M\A.X\LP\'Q Ob\(\\S\’\YY\e/V\'\S Q;r HSQ

§c\w\e. OQ?ense. A U\o\a‘\‘uen DQ his (\Q\/\‘& ‘\'9 be_

,@re,e. Qmm c)@ub\e_ \e,obcwd\a -

;
"r\ ~—\ru:& Y Coutd ‘;\r\ow\ck weive, e Q\(Iﬂ% e
n Hais ase 5o tue  ends Oﬁ \w&'\\gg QGould be

%cuﬁ.(& &)\—‘\ C'Q,Ck(,\/\u’\_c\ Tne W\Qk‘\{'b @Sl "\’\A\S PQ,‘\‘\ toen

83 Thak mw S%m\tmevxk Dﬁ T r\cwue% oLe CL"V*'E\L\,\QQ(

SWORN to this #& day of _ Moec ,2009 .
Signature
&‘0&“ G"@é(‘u'e(
Printed Name DOC#Z02677¢

Stafford Creek Corrections Center
191 Constantine Way, Unit # l[—
Aberdeen, WA. 98520

NOTARY or WITNESS Subscribed and Swomn to before me,
this 26 dayof Maveh ,2066 .

x‘zcyary Public in and for the State of
ashington, residing at Shelton.

My Commission expires: (4[2 [lo .




02/25/2009

] DEPARTMENT OF CORRECTIONS, - Page 1 of 1
GLHARP § FORD CREEK CORRECTIONS CENTER ( OIRPLRAR
' 6.03.1.0.1.2
PLRA IN FORMA PAUPERIS STATUS REPORT
FOR DEFINED PERIOD : 08/01/2008 TOo 01/31/2009
DOC : 0000802674 NAME : GABRIEL ANDY ADMIT DATE :01/11/2000
DOB :  01/19/1969 ADMIT TIME :00:00
AVERAGE AVERAGE
MONTHLY 20% OF SPENDABLE 20% OF
RECEIPTS RECEIPTS BALANCE SPENDABLE
5.83 1.17 0.00 0.00
ggg\s OF WASHINGTON
RTMENT OF CORRECTIONS

OFFICE OF COR
STaFroN OF RECTIONAL OPERATIONS

CERTIFIED By: _EQCO FECTION CeNTeF




12/25/2009 09:15 . Department of Corrections ) Page 1 Of 3

éLHARP STK RD CREEK CORRECTIONS CENTER ( i OTRTASTA
TRUST ACCOUNT STATEMENT 6.03.1.0.1.2
DOC: 0000802674 Name: GABRIEL, ANDY M DOB: 01/19/1969

LOCATION: S01-317-H4081U

ACCOUNT BALANCES Total: 35.13 CURRENT: 35.13 HOLD: 0.00
08/01/2008 01/31/2009
SUB_ACCOUNT START BALANCE _ END BALANCE  SJATE OF WASHINGTON
SPENDABLE BAL 0.00 0.00 DEPARTMENT OF CORRECTIO
SAVINGS BALANCE 32.50 32.50 OFFICE oF CORRECT‘ONAL NS
WORK RELEASE SAVINGS 0.00 0.00 STAFFORD CREE RE OPERAT'ONS
EDUCATION ACCOUNT 0.00 0.00 CERTIFIED By- CTION CENTER
MEDICAL ACCOUNT 0.00 0.00 i
POSTAGE ACCOUNT 0.00 6.31
COMM SERV REV FUND ACCOUNT 0.00 0.00
DEBTS AND OBLIGATIONS
TYPE PAYABLE INFO NUMBER AMOUNT OWING AMOUNT PAID WRITE OFF AMT.
CVCs CRIME VICTIM 01112000 UNLIMITED 26.88 0.00
COMPENSATION/07112000
COIS COST OF INCARCERATION 01112000 UNLIMITED 107.50 0.00 |
/07112000
COPD  COPY COSTS DEBT 02132003 - 340.33 0.00 0.00
COPD  COPY COSTS DEBT 09212000 1302.50 3.51 0.00
DEND  DENTAL COPAY DEBT 12162003 0.00 6.00 0.00
COI COST OF INCARCERATION 01112000 UNLIMITED 0.00 0.00
CcveC CRIME VICTIM COMPENSATION 01112000 UNLIMITED 84.20 0.00
SPHD STORES PERSdNAL HYGIENE 05172007 0.00 1.12 0.00
DEBT
TVD TV CABLE FEE DEBT 02082003 5.08 15.54 0.00
TVD TV CABLE FEE DEBT 07082000 . . 0.00 11.71 0.00
LFO LEGAL FINANCIAL 20000713 UNLIMITED 0.00
OBLIGATIONS
LFO LEGAL FINANCIAL 20000124 UNLIMITED 149.17 0.00
OBLIGATIONS
POSD  POSTAGE DEBT 02052003 20.36 8.28 0.00
POSD  POSTAGE DEBT 07122000 70.45 3.52 0.00
TVRTD TV RENTAL FEE DEBT 02192003 6.00 0.00 0.00
HYGA  INMATE STORE DEBT 02062003 167.77 66.18 0.00
HYGA  INMATE STORE DEBT 01222001 0.00 328.91 0.00
HYGA‘ INMATE STORE DEBT 01242000 0.00 6.25 0.00
IMD  LEGAL MAIL DEBT 02182003 169.00 0.00 0.00
IMD  LEGAL MAIL DEBT 10022000 54.87 2.35 0.00
UPSD PERSONAL PROPERTY POSTAGE 03252003 9.14 0.00 0.00
DEBT
TRANSACTION DESCRIPTIONS -- SPENDABLE BAL SUB-ACCOUNT
DATE TYPE TRANSACTION DESCRIPTION TRANSACTION AMT BALANCE
08/04/2008 HYGA INMATE STORE DEBT (AUTO) 4.52 4.52
08/04/2008  CRS CRS SAL ORD #4701477STR ( 4.52) 0.00

08/09/2008 TVD TV CABLE FEE DEBT 0.50 0.50



02/25/2009 09:15 Department of Corrections

GLHARP STE RD CREEK CORRECTIONS CENTER |

TRUST ACCOUNT

DOC: 0000802674 Name: GABRIEL, ANDY M
LOCATION: S01-317-H4081U

STATEMENT

DOB: 01/139/1969

DATE TYPE TRANSACTION DESCRIPTION TRANSACTION AMT BALANCE
mailroom

12/02/2008 UPSPOS UPS - correction per mailroom { 4.96) 15.51

12/30/2008 SAPOS SAPOS SAL ORD #4933446STR ( 9.20) 6.31

TRANSACTION DESCRIPTIONS --

DATE . TYPE TRANSACTION DESCRIPTION

COMM SERV REV SUB-ACCOUNT
FUND ACCOUNT

TRANSACTION AMT BALANCE

Page 3 Of 3

" OTRTASTA
6.03.1.0.1.2

Fl



DECLARATION OF SERVICE BY MAIL

GR 3.1
L Ga\ Galy rle,\ . declare and say:
That on the 2@ day of __Marchh , 20049, I deposited the following

documents in the Stafford Creek Correction Center Legal Mail system, by First Class Mail pre-
paid postage, under cause No. :
UMohon/Ce(\—f? cate Foc Ordec of Jﬂd(“{‘eﬂcu /S’ra+emec41‘ Fraonces
@) fecsonal Qes#am'f R kion of Cm(( Gufvrze,l ;
(3) 8(7&0.;? In Suaﬂer" 0,{’ R f ﬂon ;
ﬁﬁ Af:fi(jd(/f( f’ (ra:( (mér(e{ , .
[5) Appendxf ,Lrw/e;f /Aﬂf)f’/’lc/rueS A trough &

addressed to the following:

: \I\]C\S\x'\r\(i\)\'of\ Couck of Aepeals | \(xn% Couvﬁna Posecctors (')&Z (ce
Divioion One wssy k:,mz«) Cown{«a Coucthewse
e Urien S%a(“é— 5, Thicd Huen e
LOO Univers! FA. Shceet Seattle WA 98104

Se,cc\&\ei Wi C\ﬁ\u\—m?o.

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

DATED THIS H4  day of _ Macch ~, 2009 , in the City of
Aberdeen, County of Grays Harbor, State of Washington.

Signanre ~

&9

Gra. ( G‘Qé(c < ( E
Printsd Ty =

=

DOC _803b1 u( . Unit Y &
Stafford Creek Corrections Center .
191 Constantine Way =
Aberdeen. WA 98520-9504 =
w

SC 3 — Declaration of Service by Mail
Page 1 of 1




