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I. INTRODUCTION 

This case concerns California defendants who finance construction 

projects in California. The Washington plaintiffs reached out to California 

to invest in this business. The plaintiffs made loans to the California 

limited liability company MKA Real Estate Opportunity Fund I, LLC 

("MKA"). MKA executed promissory notes in California. The loan 

proceeds were invested in the California construction projects. The 

promissory notes were secured by property interests and assets located in 

California. The California principals ofMKA personally guaranteed some 

or all of the loans. The guarantees were drafted and executed in California 

by these California residents. They contain no choice of law provision. 

The guarantors had no significant personal contacts with Washington 

related to the guarantees. California has the most significant contacts with 

these transactions. 

The Appellants are these defendants, MKA and the California 

guarantors, Sugarman and Abraham (the "Guarantors"). This is an appeal 

from commercial judgments against the Guarantors, and declaratory relief 

against MKA. The Washington Plaintiffs are business entities located in 

Washington (collectively "Plaintiffs"). In this lawsuit, the Guarantors 

were held liable under Washington law for the unpaid loans. The trial 

court declared MKA "in breach" of the loan agreements, but Plaintiffs did 
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not seek a monetary judgment against MKA. This was a failed attempt to 

avoid breaching a subordination agreement that Plaintiffs voluntarily 

entered with MKA and MKA's senior creditor. Appellants seek reversal 

of these judgments. 

The trial court denied the Guarantors' motion to dismiss for lack of 

personal jurisdiction. CP 596-97. The trial court found sufficient 

evidence of contacts to support personal jurisdiction. CP 597; RP 1/30/09, 

22:18 to 24:5, 46:3-8; CP 597. This Court should conclude that as a 

matter of law the Guarantors' scant personal contact with Washington is 

insufficient to assert personal jurisdiction. 

Prior to suing the Appellants, Plaintiffs agreed to forbear collection 

activities on the loans in a Subordination Agreement with MKA and third 

party Gottex (aka "GVA ABL Portfolio Limited and/or Gottex ABI 

Master Fund Limited"). CP 779-86 (Subordination Agreement). See also 

CP 20-21 at ~ 54 (Plaintiffs' Complaint). The Subordination Agreement 

provided that Plaintiffs would forbear any action against MKA for 

collection or payment, id. at ~ 4, and that Plaintiffs shall not exercise any 

creditor's rights as a secured party until Gottex was satisfied in full. !d. at 

~ 6. After Plaintiffs sued them, MKA and the Guarantors asserted that 

Plaintiffs' lawsuit was barred by those covenants. CP 234 (MKA's 

Answer);· CP 619-20 (Guarantors' Answer). MKA asserted a 
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counterclaim for breach of the Subordination Agreement. CP 235-37. 

Appellants also asserted that Gottex was a necessary party to the action 

pursuant to the Uniform Declaratory Judgment Act and CR 19, because 

the action required construction of the Subordination Agreement to the 

prejudice of Gottex. CP 234-37,619-20. Appellants moved for dismissal 

on those grounds. CP 749-63. The trial court expressly recognized that 

Gottex had an interest in the action. RP 3/13/09 14:13-15. But the trial 

court did not require Gottex's joinder, construed the Subordination 

Agreement, dismissed the counterclaim, and entered declaratory relief on 

the loans that were the subject of the Subordination Agreement and 

judgments. CP 976, 1117-18. This Court should reverse those actions. 

The trial court's application of Washington law to the guarantees 

was reversible error. The trial court premised application of Washington 

law on the Guarantors' consent, see RP 3/1312009 29:14 to 30:9, but the 

guarantees contain no choice of law provision. See, e.g., CP 632. The 

trial court erred in construing the documents to contain the Guarantors' 

consent to Washington law. Similarly, the guarantees fail to provide for 

recovery of attorney fees and costs incurred pursing the Guarantors. Id. 

The trial court's award of such fees and costs against the Guarantors was 

reversible error. 
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MKA Capital Group Advisors, LLC, who was held liable only for 

injunctive relief concerning reporting obligations, does not appeal. 

II. ASSIGNMENTS OF ERROR 

1. The trial court erred in entering judgment against Sugannan 
and Abraham when it lacked personal jurisdiction over 
those defendants. 

2. The trial court erred in denying the Guarantors' Motion to 
Dismiss for Lack of Personal Jurisdiction. 

3. The trial court erred in applying Washington law to the 
guarantees where they contain no choice of law provision, 
and when the Guarantors testified that they did not intend 
to select Washington law. 

4. The trial court erred in entering judgment against all parties 
when it lacked subject matter jurisdiction under the 
Declaratory Judgment Act or CR 19(a) for failing to join 
senior creditor and necessary party, Gottex. 

5. The trial court erred in dismissing MKA's breach of 
contract claim premised on the Subordination Agreement 
that bars collection activities including this lawsuit. 

6. The trial court erred in awarding against the Guarantors 
attorney fees and costs incurred in pursuing the Guarantors 
when the documents contain no such right. 

7. The trial court erred in finding that the documents pennit 
an award of fees and costs incurred in pursuing the 
Guarantors. 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Was it legal error to deny the Guarantors' Motion to 
Dismiss for Lack of Personal Jurisdiction and enter 
judgment against Californians Sugannan and Abraham 
when the Washington contacts were insufficient to support 
personal jurisdiction either by a preponderance of the 
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evidence or based on a prima facie showing? 
(Assignments of Error 1 and 2). 

2. Was it legal error to apply Washington law to the 
guarantees based on consent when the guarantees contain 
no contractual choice of law provision and the Guarantors 
testified that they did not intend to select Washington law? 
(Assignment of Error 3). 

3. Was it legal error to enter judgment when the trial court 
lacked subject matter jurisdiction under the Declaratory 
Judgment Act or CR 19(a) for failing to join senior creditor 
Gottex, who had an interest which was affected by the 
declaration? (Assignment of Error 4). 

4. Was it legal error to dismiss MKA's breach of contract 
claim premised on the Subordination Agreement when that 
agreement bars collection activities including this lawsuit? 
(Assignment of Error 5). 

5. Was it legal error to award against Sugarman and Abraham 
attorney fees and costs incurred in pursuing the Guarantors 
when the documents contain no such right? (Assignment 
of Error 6 and 7). 

6. Should the trial court have required segregation of the fees 
and costs incurred against MKA from the fees and costs 
incurred against the Guarantors? (Assignment of Error 6 
and 7). 

IV. STATEMENT OF THE CASE 

The California Guarantors seek relief from the trial court's unjust 

and unsupportable exercise of jurisdiction and application of Washington 

law to the guarantees. The California Guarantors appeal the monetary 

judgments against them, and dismissal of their affirmative defenses. CP 

1119-80. The trial court entered judgments against Abraham in principal 
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amounts totaling $26,463,804.47. The trial court entered judgments 

against Sugannan in principal amounts totaling $6,014,501.01. 

After agreeing with MKA and MKA's senior creditor to 

subordinate their loans, Plaintiffs sued MKA on those very loans. MKA 

appeals the declaratory relief entered against it that "it is in default of its 

obligations to plaintiffs under a series of Secured Promissory Notes." CP 

1188. It also appeals the dismissal of its affirmative defenses and 

counterclaim for breach of contract. Id.; CP 976-77. 

A. MKA Finances California Construction Projects. 

MKA is a California limited liability company established in 1988 

with offices in Newport Beach, California. CP 203 ,-r 2; CP 346. MKA 

provides capital to single family home and commercial developers. CP 

203 ,-r 2; CP 346. The capital comes primarily from investors. MKA 

manages investments from institutional and accredited individual investors 

through investment funds. CP 203 ,-r 2. Through those funds, MKA 

provides senior and junior secured debt financing to real estate developers 

based primarily in California. Id. The loans to developers are typically 

secured by a first or second deed of trust on the real property under 

development. CP 203 ,-r 4. The proceeds of Plaintiffs' loans were used to 

finance California developers, and the real property underlying the 

collateral deeds oftrust is located primarily in California. CP 800. 
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The Guarantors are principals of MKA. CP 203 ~ 1; CP 207. ~ 1. 

They reside in California and work at MKA's offices in Newport Beach, 

California. CP 204 ~ 5; CP 207 ~ 1. 

B. The Washington Plaintiffs Reached Out to California to 
Invest in MKA's Financing of California Construction 
Projects. 

The California Guarantors had extremely limited contact with 

Washington during their business dealings with Plaintiffs. The contacts 

between the parties occurred overwhelmingly in California. 

Plaintiffs integrated and pursued investment opportunities with 

MKA in California. CP 336 ~ 11. Plaintiffs learned about MKA after 

they had contacted a party located in California. Id., ~ 11, Exhibit A. 

Plaintiffs then contacted MKA in California. CP 336 ~ 12. See also CP 

204, ~ 7. Plaintiffs visited MKA in California and viewed collateral 

properties "probably a dozen times." CP 297 69:17-23; CP 204, ~ 7; CP 

401; CP 399-400; CP 286 22:20-21. See also CP 284 15:3-4 (Sugarman 

testified: "Freestone came to MKA's office so many times to go through 

our portfolios."). Plaintiffs determined to send their money to MKA in 

California. During 2006 and 2007, MKA executed the nine promissory 

notes with individual Plaintiffs. CP 623-25 ~ 5 a-i; see, e.g., CP 630-32. 

Of the nine notes, two were signed 5/8/06, three were signed 10/30/06, 
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one was signed 2/1/07, and three were signed 4/2/07. CP 1119-80.1 Each 

note was accompanied by a security agreement, securing the note by 

MKA's assets in California. CP 626 ~ 5 p; see, e.g., CP 720-25. 

Plaintiffs asked MKA employees to have Abraham and/or 

Sugarman, whom they knew to be located in California, guarantee the 

notes. CP 263 33:2-25; CP 285 20:16 to 21:23. Plaintiffs made no 

personal request to the Guarantors. Id. The guarantees were drafted in 

California. CP 263 32: 11-17. Abraham guaranteed payment on all of the 

notes and Sugarman guaranteed payment on some of the notes. CP 630 

622, 634, 638, 642, 646, 650, 654, 658 (the guarantees). Appellants 

executed the guarantees, notes and extension agreements, respectively, in 

California. Plaintiffs later contacted MKA's controller Brian Wagoner 

located in California to discuss the existing loans on multiple occasions. 

CP 205, ~ 9. Mr. Wagoner never traveled to Washington. Id. 

Abraham and Sugarman had limited contact with the State of 

Washington in connection with the Plaintiffs. Abraham testified that he 

has never "traveled to Washington to solicit Plaintiffs' business or to 

manage any business transaction between Plaintiffs and MKA 

Opportunity." CP 207 ~ 2. Sugarman similarly testified, 

I Seven judgments were entered on these nine notes. CP 1119-80. 
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I work at the headquarters of MKA Capital in Newport 
Beach, California. . . . Plaintiffs initially contacted me in 
California in 2004. Plaintiffs later traveled to California to 
negotiate all of the business transactions between Plaintiffs 
and MKA Opportunity. I did not travel to Washington to 
solicit Plaintiffs' business or to manage any business 
transaction between Plaintiffs and MKA Opportunity. 

CP 204 ~~ 5, 7. 

Plaintiffs presented evidence that Abraham and Sugarman visited 

Plaintiffs' representatives in Seattle on May 24, 2006. CP 341 ~ 29. 

Abraham and Sugarman acknowledge that they made a social call on 

Plaintiffs' representatives on that date, as an afterthought when they 

concluded a meeting with the City of Seattle. CP 205 ~ 10. Sugarman 

stated that the visit was a courtesy to Plaintiffs and no business was 

conducted, testifying, 

During that visit to Seattle [to meet with the City], and 
apart from the City of Seattle meeting, Abraham and I had 
lunch with representatives of Plaintiffs as a courtesy to 
Plaintiffs. Abraham and I did not conduct business during 
that encounter. 

CP 205 ~ 10. Abraham testified similarly. CP 208 ~ 3. Plaintiffs have 

submitted no contravening testimony from anyone present at that lunch. 

Plaintiffs have not asserted that the transactions at issue were discussed at 

the time. See, e.g., CP 341 ~ 29. 

Plaintiffs also presented contested testimony that Sugarman visited 

their representatives in 2004. CP 336 ~ 13 (Young Decl). Sugarman 
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contests the testimony, denying that any visit occurred in 2004. CP 285, 

18:3-13. The trial court never resolved those evidentiary disputes. 

Sugarman does admit to visiting the Plaintiffs in Seattle in his official 

capacity one other time as another social occasion, but when that visit 

might have occurred has not been established. CP 284 16: 1 0; CP 297 

66:3-4. 

The only remaining contacts are phone calls, letters and emails 

between Plaintiffs and Sugarman and Abraham in their official capacities. 

See CP 321; 336 ~ 12. 

C. The Personal Guarantees by California Residents 
Executed in California Have No Choice of Law 
Provision. 

The guarantees are short. Each one states: 

THE UNDERSIGNED HEREBY UNCONDITIONALLY GUARANTIES 
THE PAYMENT OF ALL AMOUNTS DUE UNDER THIS NOTE. 
UPON DEFAULT OF MAKER TO TIMELY PAY ANY AMOUNT 
DUE HEREUNDER, LENDER MAY IMMEDIATELY DEMAND, AND 
THE UNDERSIGNED SHALL IMMEDIATELY PAY, SUCH PAST 
DUE AMOUNT. 

CP 630. These guarantees contain no choice of law provision and no 

attorney fees and costs provision. 

D. The Subordination Agreement with Senior Creditor 
Gottex Prohibits Plaintiffs' Collection Activities 
Including This Lawsuit. 

Plaintiffs entered into a subordination agreement (the 

"Subordination Agreement") with senior creditor Gottex and MKA on 
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February 20, 2007. Plaintiffs covenanted to forbear action against MKA 

for the collection or payment of amounts due it: 

Notwithstanding anything herein to the contrary, Creditor 
will forbear any action against Borrower for the collection 
or payment of the Junior Liabilities until such time as the 
Senior Liabilities have been fully and indefeasibly paid, 
satisfied and discharged. 

CP 780 ~ 4. In addition, Plaintiffs covenanted not to exercise any rights as 

a secured party: 

Creditor shall not, without the prior written consent of the 
Noteholders, exercise any rights of Creditor as a secured 
party, with respect to the enforcement of its rights as a 
secured party, until all of the obligations of the Noteholders 
have been satisfied in full. 

CP 781 ~ 6. No evidence demonstrates consent by Gottex. 

E. Plaintiffs' Washington Collection Lawsuit. 

Even after the notes had been extended, see CP 625 ~ j to 626, ~ 0, 

MKA was unable to pay Plaintiffs on their notes while it was paying 

Gottex. CP 626 ~ 6. Plaintiffs initiated this lawsuit on September 2, 2008. 

CP 1-38. In their complaint, Plaintiffs requested a declaration that MKA 

was in default as to all the Plaintiffs. CP 22-23 ("First Cause of Action"). 

Plaintiffs also sought money judgment against the Guarantors on the 

guarantees. CP 23-25 ("Second Cause of Action"). 

Before answering, the Guarantors filed a Motion to Dismiss for 

Lack of Personal Jurisdiction on October 17, 2008. CP 209-20. They 

asserted insufficient contacts for personal jurisdiction in the State of 
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Washington for Abraham and Sugarman personally. Id. Plaintiffs 

opposed the motion on the basis that specific jurisdiction was established 

pursuant to "Washington's long-arm statute, RCW 4.28.185." CP 320. 

Oral argument on the motion was held on January 30, 2009. RP 

1/30/09. The trial court stated its satisfaction that the evidence supported 

personal jurisdiction. RP 1130/09, p. 45. The trial court denied the 

Guarantors'motion. CP 596. 

Plaintiffs later moved for summary judgment on February 13, 

2009. CP 735-48. Appellants opposed the motion. CP 787-802. 

Appellants brought a Motion to Dismiss for Lack of Subject Matter 

Jurisdiction or Alternatively, Failure to Join Necessary Parties on February 

24, 2009. CP 749-65. Appellants asserted that Plaintiffs should have 

joined Gottex in the action under the Uniform Declaratory Judgment Act 

or CR 19(a). Id. Plaintiffs opposed that motion. CP 771-86. 

The trial court heard oral argument on both motions on March 13, 

2009. The trial court found that Gottex had an interest, stating, "I do think 

that this is an important issue with regards to Gottex. Gottex clearly does 

have an interest through the subordination agreements." RP 03/13/09 

14:13-15. But the trial court construed the Subordination Agreement 

without requiring joinder of Gottex. It held that a declaratory judgment 

that MKA was in default was not a "collection or payment" forbidden by 
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the Subordination Agreement. Id.,14:16-23. The court denied the Motion 

to Dismiss for Lack of Subject Matter Jurisdiction. CP 1117. 

At this hearing, the trial court also determined as a matter of law 

that Sugarman and Abraham had consented to Washington law. RP, 

03/13/09, p. 29. The trial court recognized that the guarantees did not 

contain a choice of law provision, but instead relied upon the choice of 

law provision in the secured promissory notes, stating: 

The two guarantors, Mr. Abraham and Mr. Sugarman, have 
stated in testimony that they did not intend to waive certain 
rights under California law, but the problem with that 
argument is the guarantees, which I think, maybe both 
counsel have described as sparse, I know Mr. Alston did I 
think accurately so, that I don't think either one of these 
law firms would draft guarantees to look like this, but they 
are what they are, and they are on the same document. 

RP, 03113/09, p. 29. The trial court was referring to the guarantees being 

on the same paper as the promissory notes which do contain a choice of 

law provision. See, e.g., CP 630. Based on the location of the guarantees 

on the promissory notes, and ignoring their legal separateness, the trial 

court bound the Guarantors to the choice of law provision in the notes 

which they did not personally sign. The trial court granted Plaintiffs' 

Motion for Summary Judgment under Washington law on March 19, 

2009. CP 976-77. 
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On March 26, 2009, Plaintiffs moved for fees and costs incurred in 

the entire action against the Guarantors. CP 1012-75. The Guarantors 

opposed the relief because, again, the guarantees do not contain a right to 

recover fees and costs incurred in their enforcement. CP 1076-78. The 

trial court rejected this argument and awarded against Sugarman and 

Abraham all fees and costs incurred. CP 1115, ,-r A. The trial court 

entered nine judgments against Abraham and three judgments against 

Sugarman on April 3, 2009. CP 1119-80. 

Appellants timely appealed on April 9, 2009. CP 1191-91. 

V. ARGUMENT 

A. Standards of Review. 

This Court reviews errors of law de novo, substituting its judgment 

for that of the trial court. Skamania County v. Columbia River Gorge 

Comm 'n, 144 Wn.2d 30, 42, 26 P.3d 241 (2001). Sunnyside Valley 

Irrigation Dist. v. Dickie, 149 Wn.2d 873, 880, 73 P.3d 369 (2003). This 

includes de novo review of the following issues: 

1. Personal jurisdiction. "[Q]uestions of personal 

jurisdiction admit of no simple solutions and ... ultimately due process 

issues of reasonableness and fairness must be decided on a case-by-case 

basis." Perkins v. Benguet Consolo Mining Co., 342 U.S. 437,446, 72 S. 

Ct. 413, 96 L. Ed. 485 (1952). Whether personal jurisdiction of an out-of-
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state defendant exists is reviewed de novo. MBM Fisheries, Inc. v. 

Bollinger Machince Shop & Shipyard, Inc., 60 Wn. App. 414, 418, 804 

P.2d 627 (1991). Plaintiff bears the burden of proving that jurisdiction 

exists.Id. 

When the trial court's ruling is based solely on a 

consideration of affidavits and discovery, only a prima facie showing of 

jurisdiction is required. Id., citing Pedersen Fisheries, Inc. v. Patti 

Industries, Inc., 563 F. Supp. 72, 74 (W.D. Wash. 1983). Plaintiffs' proof 

must "demonstrate facts which support a finding of jurisdiction in order to 

avoid a motion to dismiss." Data Disc, Inc. v. Systems Technology 

Associates, Inc., 557 F.2d 1280, 1285 (9th Cir. 1977); McNutt v. General 

Motors Acceptance Corp., 298 U.S. 178, 189, 56 S. ct. 780, 80 L. Ed. 

1135 (1936) ("If [plaintiffs] allegations of jurisdictional facts are 

challenged by his adversary in any appropriate manner, he must support 

them by competent proof."). If jurisdiction was resolved on the merits, 

however, proof must be a preponderance of the evidence. Data Disc, Inc., 

557 F.2d at 1285. The record indicates that the latter standard should 

apply. Under both standards, however, the evidence was insufficient. 

2. Application of Washington law. What state's laws 

apply is a question of law reviewed de novo. McKee v. AT&T Corp., 164 

Wn.2d 372, 384, 191 P.3d 845 (2008). Construction of contracts is 
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reviewed de novo. Nishikawa v. US. Eagle High, L.L.c., 138 Wn. App. 

841, 849, 158 P.3d 1265 (2007). Whether the contracts contain a choice 

oflaw provision applicable to the Guarantors is reviewed de novo. 

3. Lack of subject matter jurisdiction. This Court 

reviews subject matter jurisdiction de novo. Spokane Airports v. RMA, 

Inc., 149 Wn. App. 930, 939, 206 P.3d 364 (2009). A trial court's 

conclusions of law under the Uniform Declaratory Judgments Act are 

reviewed de novo. Nollette v. Christianson, 115 Wn.2d 594, 600, 800 

P.2d 359 (1990); To-Ro Trade Shows v. Collins, 144 Wn.2d 403, 27 P.3d 

1149 (2001) (where a party seeks reversal of the trial court's legal 

conclusions, review of the trial court's decision on declaratory relief is de 

novo). 

4. Failure to join necessary party under CR 19(a). The 

Court reviews the lack of subject matter jurisdiction for failure to join a 

necessary party under CR 19(a) for abuse of discretion, with the caveat 

that any legal conclusions underlying the decision are reviewed de novo. 

Gildon v. Simon Prop. Group, Inc., 158 Wn.2d 483, 493, 145 P.3d 1196 

(2006). "A court abuses its discretion when its decision is manifestly 

unreasonable, or exercised on untenable grounds or for untenable 

reasons." /d. at 494. "An abuse of discretion is found if the trial court 

relies on unsupported facts, takes a view that no reasonable person would 
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take, applies the wrong legal standard, or bases its ruling on an erroneous 

view of the law." Id. 

5. Dismissal of affirmative defenses and counterclaim. 

Dismissal of defenses and counterclaims on summary judgment is 

reviewed de novo, viewing the evidence in the light most favorable to the 

nonmoving party. Port 0/ Longview v. International Raw Materials, Ltd., 

96 Wn. App. 431, 436, 979 P.2d 917 (1999) (dismissal of affirmative 

defenses reviewed de novo); Clark v. Baines, 150 Wn.2d 905, 911, 84 

P.3d 245 (2004) (dismissal of counterclaims reviewed de novo). Here, one 

of MKA's and the Guarantors' defenses was that the Subordination 

Agreement barred collection activities including this lawsuit. CP 749; CP 

619. This Court reviews the trial court's construction of the Subordination 

Agreement de novo. Nishikawa v. U.S. Eagle High, L.L. c., supra (where 

the facts are undisputed, the legal effect of a contract is a question of law 

that an appellate court reviews de novo), citing Yeats v. Estate o/Yeats, 90 

Wn.2d 201,204,580 P.2d 617 (1978). 

6. Award of attorney fees and costs pursuant to 

contract. Whether a party is entitled to attorney fees under a contract is an 

issue of law that is reviewed de novo. Tradewell Group, Inc. v. Mavis, 71 

Wn. App. 120, 126-27,857 P.2d 1053 (1993). 
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In applying these standards, this Court should reverse and 

vacate the judgments. Alternatively, the Court should remand for 

fact finding. 

B. The Trial Court Erred When It Denied the California 
Guarantors' Motion to Dismiss for Lack of Personal 
Jurisdiction Because the Evidence Does Not Support 
Washington's Personal Jurisdiction Over the 
Guarantors. 

The trial court erred when it denied the California Guarantors' 

motion to dismiss for lack of personal jurisdiction concerning the 

transactions centered in California. Neither Guarantor had the minimum 

contacts with this State related to the guarantees. Subjecting either to the 

jurisdiction of this state is inequitable. California is the just forum. This 

Court should vacate the judgments against Abraham and Sugarman. 

Alternatively, this Court should remand for a determination of the 

disputed facts and whether personal jurisdiction lies. 

The record contains some confusion whether the trial court decided 

personal jurisdiction on the merits, or only ruled that Plaintiffs met their 

initial prima facie burden. If the former, this Court reviews de novo 

whether the evidence preponderates in favor of jurisdiction; if the latter, 

this Court reviews de novo whether Plaintiffs met their prima facie 

burden. See V.A.I., supra. 
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The trial court's court written order states that a prima facie 

showing has been made. CP 597. In court, however, the trial court clearly 

announced his ruling on the merits, not in terms of merely acknowledging 

a prima facie case, stating, 

And so for all those reasons I believe that Mr. Sugarman 
and Mr. Abraham [in] signing the guarantees on behalf of 
their businesses, the various MKA entities[,] did, in fact, 
purposefully avail consummate business in Washington. 
These causes of action do arise for a more connected to the 
transaction of the guarantees and the assumption of 
jurisdiction does not offend traditional notion[ s] of fair play 
and justice. I deny the motion to lack of jurisdiction on Mr. 
Abraham and Mr. Sugarman. 

1130109 RP 23:20 to 24:5. When later discussing the form of order, he 

indicated that he did not see a need to include language in the order that a 

prima facie showing was made, because he considered the matter 

"decided." !d., 44:15 to 12. Specifically, the trial judge stated, 

Right. But I think personal jurisdiction is decided on a 12 
B 2 motion. If I ruled on that motion to dismiss I guess my 
- that motion, so I don't - I mean, jurisdiction obviously 
can be raised at any time but I don't know what further 
facts you - might you have. 

1/30109 RP 45:6-12. Plaintiffs' counsel then indicated his agreement that 

"I believe it's [sic] been decided." !d. at 45:23. Appellants' counsel then 

indicated his understanding that it had been decided, stating, "We won't 

be back in here on that, your Honor." !d., 45:25 to 46:1. The court then 
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pronounced its satisfaction that jurisdiction was established and stated its 

intention to interlineate the order to include that, as follows: 

I'm going to leave this in, but I will add or interlineate that 
of course jurisdiction can be raised at any time, but I'll say 
the Court today is satisfied based on the facts submitted 
that the Court-that the Court has jurisdiction. How's that? 

1130/09 RP 46: 3-8. Appellants counsel assented. Id., 46:9. These 

changes were never made to the order. 

This Court should review the evidence supporting personal 

jurisdiction for a preponderance of the evidence. The trial court made it 

clear that it had ruled on the merits and that Appellants should not raise 

the issue again unless they could present new facts. Whether this Court 

reviews the evidence for a prima facie case, or reviews for a 

preponderance of the evidence, it should reverse the judgments against the 

Guarantors. 

Plaintiffs did not provide sufficient evidence to support personal 

jurisdiction against either Guarantor. The transactions at issue are the 

guarantees. These guarantees were executed in California in favor of 

Plaintiffs who came to California to do business in California with a 

California entity invested in the California real estate market. The 

Guarantors are California residents. The Washington contacts 

surrounding the guarantees are insufficient. Plaintiffs asserted specific 
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jurisdiction authorized by Washington's long-arm statute, RCW 4.28.185. 

CP 320. In determining whether specific personal jurisdiction exists, the 

court must determine whether (1) the defendant made a purposeful act 

toward the forum state, (2) the defendant's contact with the forum state 

caused the injury, and (3) exercising jurisdiction over the defendant 

violates fundamental notions of fairness. Shaffer v. McFadden, 125 Wn. 

App. 364, 370-71, 104 P.3d 742 (2005); Shute v. Carnival Cruise Lines, 

113 Wn.2d 763, 767, 783 P.2d 78 (1989); MBM Fisheries, 60 Wn. App. at 

423. The Guarantors challenge elements one (purposeful availment) and 

three (fairness). 

1. The Guarantors, in their personal capacities, did 
not make a purposeful act toward Washington. 

The evidence is insufficient to support purposeful availment. The 

focus of the inquiry is on each Guarantor's acts. See Walker v. Bonney-

Watson Co., 64 Wn. App. 27, 34, 823 P.2d 518 (1992). The primary 

contact here is the fact that Plaintiffs came from Washington. That is 

insufficient. Mere execution of a contract with a Washington resident 

does not establish the purposeful act requirement. MBM Fisheries, 60 

Wn. App. at 423. Purposeful availment requires more than mere 

negotiations. See Precision Lab. Plastics, Inc. v. Micro Test, 96 Wn. App. 

721, 727, 981 P.2d 454 (1999). To evaluate purposeful availment, courts 

scrutinize the initial contacts between the parties. See Crown Control's 
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Inc. v. Smiley, 47 Wn. App. 832, 839, 737 P.2d 709 (1987) (Contacts 

sufficient where defendant "initiated the contacts and had the protection of 

Washington courts."); Peter Pan Seafoods, Inc. v. Mogelberg Foods, Inc., 

14 Wn. App. 527, 532, 544 P.2d 30 (1975) (New Jersey corporation who 

initiated a business relationship with Washington company subject to 

personal jurisdiction); Byron Nelson Co. v. Orchard Mgmt. Corp., 95 Wn. 

App. 462, 466, 975 P.2d 555 (1999) ("The fact that a foreign corporation 

makes initial contact for the purpose of soliciting a business connection in 

Washington is significant."). 

Neither Guarantor made purposeful acts toward Washington. First, 

Plaintiffs have presented zero evidence of any dealings with the 

Guarantors in their personal capacities. Plaintiffs had no personal contact 

with the Guarantors concerning the guarantees. Both Guarantors testified 

that they did not offer the guarantees to or discuss them with Plaintiffs,but 

that the request for the guarantees was communicated to each through 

MKA employees. CP 263 33:2-25; CP 285 20:16 to 21 :23. The 

guarantees were drafted and signed in California. CP 263, 32:11-17. 

Plaintiffs submitted no evidence of any post-contracting contact with 

Abraham or Sugarman concerning their personal liability for the 

guarantees except for demand letters that Plaintiffs sent to California prior 

to filing suit. CP 340, ~ 24; 486, 489-90. No purposeful availment of 
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Washington exists by Abraham or Sugarman in their personal capacities 

related to the guarantees. 

The pithy guarantees executed by Abraham and Sugannan contain 

no language relating to choice-of-Iaw or venue. See, e.g., CP 632. The 

guarantees are contracts separate and distinct from the promissory notes 

and security agreements. See Robey v. Walton Lumber Co., 17 Wn.2d 

242, 255, 135 P.2d 95 (1943). The Guarantors did not agree to 

Washington law or to personal jurisdiction in Washington. Moreover, 

choice-of-Iaw provisions would be insufficient to confer personal 

jurisdiction. See, e.g., Burger King Corp v. Rudzewicz, 471 U.S. 462, 482, 

105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985); Kysar v. Lambert, 76 Wn. App. 

470, 485, 887 P.2d 431, rev. denied, 126 Wn.2d 1019, 894 P.2d 564 

(1995) ("Generally speaking, a choice-of-forum clause shows consent to 

personal jurisdiction, while a choice-of-Iaw clause does not."). 

Regarding in-person contact in Washington, Abraham and 

Sugarman had lunch with Plaintiffs' representatives in Seattle in May 

2006. It is undisputed that Abraham and Sugannan came to Seattle for a 

purpose unrelated to Plaintiffs. It is undisputed that they set up a lunch 

with Plaintiffs' representatives as a courtesy. CP 203, 207, 316. No 

representative of Plaintiffs testified as to any business discussed at those 

lunches, including no discussion of the guarantees. The undisputed 
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evidence shows this lunch was a social activity during which the 

transactions at issue were not discussed. Business socializing activities 

cannot be fairly characterized a purposeful availment. See CTVC of 

Hawaii Co. v. Shinawatra, 82 Wn. App. 699, 713-14, 919 P.2d 1243 

(1996). In Shinawatra, this Court concluded that attendance at business 

dinners, where discussions involved potential business and for matters 

unrelated to the dispute, was not purposeful availment. [d. This Court 

remarked, "There is nothing to suggest that by these contacts, Dr. 

Shinawatra derived any legal protection or benefit in Washington." [d. at 

714. Similarly, the single lunch meeting in this case was not purposeful 

availment. The Guarantors derived no legal protection or benefit in 

Washington by this May 2006 contact. 

The same is true for Sugarman's admitted second visit with 

Freestone, regardless of when it occurred. The visit was in Sugarman's 

official capacity and there is no evidence that the Plaintiffs discussed 

Sugarman's guarantees with him. 

These two events are insufficient to meet Plaintiffs' burden. 

Plaintiffs did not establish purposeful availment. The focus is on each 

guarantor's acts in his personal capacity. Walker, supra; Forsythe v. 

Overmyer, 576 F.2d 779, 782 (9th Cir. 1978) ("we must evaluate his 

contact with the state in his role as guarantor"). A corporate officer who 
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has contact with a forum only with regard to performance of his official 

duties is not subject to personal jurisdiction in that forum. Chem Lab. 

Products, Inc. v. Stepanek, 554 F.2d 371 (9th Cir. 1977). No evidence 

supports that Sugarman or Abraham had contact with Washington In 

either's personal capacity related to the guarantees. 

Plaintiffs did not meet their prima facie burden or establish by a 

preponderance of the evidence purposeful conduct by Sugarman or 

Abraham in Washington State sufficient to warrant personal jurisdiction. 

The judgments against the California Guarantors should be vacated for 

lack of personal jurisdiction. 

Alternatively, this Court may decide that additional fact finding 

including resolution of the disputed visits is necessary to resolve the issue 

of personal jurisdiction as to either or both Guarantors. In that case, it 

should reverse the money judgments and remand for trial on jurisdiction. 

2. Exercising jurisdiction violates fundamental 
notions of fairness. 

This Court must decide whether it is fair to exercise jurisdiction 

over Abraham and/or Sugarman based only on the fact that each 

knowingly guaranteed obligations to Washington residents who were 

doing business in California. In the context of this case, it is not. To 

decide if the exercise of personal jurisdiction is fair, this Court should 

consider "the quality, nature, and extent of the activity in the forum state, 
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the relative convenience of the parties, the benefits and protection of the 

laws of the forum state afforded the respective parties, and the basic 

equities ofthe situation." MBM Fisheries, supra, 60 Wn. App. at 423. 

All conduct touching on the Guarantors' personal liability occurred 

in California. Abraham and Sugannan could fairly expect to be sued on 

the guarantees in California. The quality, nature and extent of each 

Guarantor's activities in Washington are poor. The inconvenience to the 

Guarantors to litigate in their personal capacities in Washington is great. 

They would have to be absent from their homes and jobs. In contrast, the 

Plaintiffs are business entities who initiated the transactions in California 

and for whom litigation in California does not present equivalent 

hardships. The equities do not favor the assertion of jurisdiction. 

Plaintiffs initiated the relationship with MKA in California. It was MKA 

who presented to the Guarantors the Plaintiffs' request for the guarantees. 

MKA drafted the guarantees in California. The Guarantors executed the 

guarantees in California. The loan funds came to California. The 

underlying transactions were centered in California and on California real 

estate. The loan extension agreements were executed in California. 

Plaintiffs sent the demand letters to the Guarantors in California. 

Plaintiffs presented no evidence of any dealings with Abraham or 

Sugarman in either's personal capacity that occurred in Washington. 
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The Guarantors should not reasonably have anticipated being haled 

into court in Washington when they never personally solicited or 

transacted business in Washington. The reasonableness of Washington 

jurisdiction is wanting. Basic equities weigh against the Court's assertion 

of personal jurisdiction over the Guarantors. 

C. The Trial Court Erred When It Applied Washington 
Law to the Guarantees Based on Consent When the 
Guarantees Did Not Contain Choice of Law Provisions 
and the Guarantors Testified that They Did Not Intend 
to Select Washington Law. 

The guarantees contain no choice of law provISIOn. The 

Guarantors did not intend to waive any of the rights afforded to guarantors 

under California law when they signed the guarantees. CP 789. But the 

trial court held on summary judgment that the choice of law provision in 

the secured promissory notes applied to the guarantors. The trial court 

failed to analyze the guarantees as separate legal documents. This was 

error. The trial court failed to recognize California's more significant 

relationship to the transactions. This Court should reverse for further 

proceedings under California law. 

1. The Guarantees signed by Sugarman and 
Abraham are separate contracts that do not 
contain choice of law provisions. 

The trial court erroneously applied the Washington choice of law 

provisions in the promissory notes to the guarantees. RP 3/13/09, p. 14. 
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This Court should reverse the judgments against the Guarantors based on 

Washington law after de novo analysis of the guarantees. 

A guarantee is a separate undertaking from the principal obligor's 

undertaking on the notes. Robey v. Walton Lumber Co., supra, 17 Wn.2d 

at 255; see also Shannon-Vail Five Inc. v. Bunch, 270 F.3d 1207, 1121 

(9th Cir. 2001). A guarantee exists independent of the original obligations 

between the principal obligor and the obligee. Id. The guarantees plainly 

had no choice oflaw provision. They are not ambiguous. 

The Guarantors are not obligated on the notes themselves. It is 

irrelevant that the guarantees are written on the same paper as the secured 

promissory notes. A court must analyze the guarantees as separate 

documents, as noted by the Supreme Court here: 

The debtor is not a party to the guaranty, and the guarantor 
is not a party to the principal obligation. The undertaking of 
the former is independent of the promise of the latter; and 
the responsibilities which are imposed by the contract of 
guaranty differ from those which are created by the 
contract to which the guaranty is collateral. The fact that 
both contracts are written on the same paper or instrument 
does not affect the independence or separateness of the one 
from the other. 

Robey, 17 Wn.2d at 255 quoting 24 Am. Jur. 875-6, § 4 (emphasis added). 

In Shannon-Vail Five, Inc., the Defendants argued that 

Restatement § 187 (choice-of-law provision which states the law of the 

state chosen by the parties will govern) should apply to promissory notes 

because the personal guarantees on plaintiffs' loan contained a choice-of-
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law provision. Shannon-Vail Five, 270 F.3d at 1211. The court rejected 

this argument because the guarantees were a separate undertaking. Id. The 

choice of law provision in the guarantees did not integrate to the 

promissory notes. This same analysis applies here, where the choice of 

law provisions in the notes do not integrate to the guarantees. 

This Court should conclude that Sugarman and Abraham did not 

agree to Washington law when they signed the guarantees. The 

guarantees are plain on their faces. The Guarantors testified that they did 

not intend to select Washington law. Plaintiffs offered no testimony 

regarding intent about choice of law for the guarantees or with Abraham 

and Sugarman personally. This Court should decide as a matter of law 

that the parties to the guarantees made no choice of law selection. It 

should then resolve that California law applies to the guarantees, as 

discussed in section 2 below, requiring reversal and remand of the money 

judgments. 

Alternatively, the Court should reverse and remand for fact finding 

on intent. As the Supreme Court has said about contracts, "The parties' 

intentions are questions of fact, while the legal consequences of such 

intentions are questions oflaw." Pardel v. Jolly, 163 Wn.2d 558, 566, 182 

P.3d 967 (2008). The Guarantors are the only parties who submitted 

evidence of intent that concerns the guarantees, however, so there is no 
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dispute of fact. The uncontroverted evidence shows the parties expressed 

and had no intent to choose Washington law for the guarantees. 

2. California law governs the guarantees because 
California has the most significant relationship 
with the contract and it was the expectation of 
Sugarman and Abraham that California law 
would apply. 

California has the most significant relationship with the 

guarantees. The Guarantors expected California, not Washington, law to 

apply. Washington law is clear: "In the absence of an effective choice of 

law by the parties, the validity and effect of a contract are governed by the 

law of the state having the most significant relationship with the contract." 

Mulcahy v. Farmers Ins. Co., 152 Wn.2d 92, 101, 95 P.3d 313 (2004), 

citing Pacific Gamble Robinson Co. v. Lapp, 95 Wn.2d 341, 343, 622 P.2d 

850 (1980); RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 

188 (1971) ("Restatement § 188"). The contacts to be taken into account 

to determine the law applicable to an issue include: (a) the place of 

contracting; (b) the place of negotiation of the contract; (c) the place of 

performance; (d) the location of the subject matter of the contract; and (e) 

the domicil, residence, nationality, place of incorporation and place of 

business ofthe parties. Restatement § 188. All of these contacts weigh in 

favor of California law. 
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"These contacts are to be evaluated according to their relative 

importance with respect to the particular issue." Pacific Gamble Robinson 

Co., 95 Wn.2d at 346. "Additionally, the expectations of the parties to the 

contract may significantly tip the scales in favor of one jurisdiction's laws 

being applied over another's." Mulcahy, 152 Wn.2d at 101. 

A proper examination of the guarantees as separate contracts 

strongly favors application of California law. The guarantees were 

drafted, presented, and signed in California. CP 211 § D. The subject 

matter of the guarantees is the secured promissory notes for the 

development of real estate in California. CP 210 § B. The real estate 

developers are in California. !d. The Guarantors are in California. Id. 

MKA is a California company. Id. California has the most significant 

relationship to the contracts. Plaintiffs approached MKA in California and 

availed themselves of California law. California has a significant interest 

in this matter. California has established policies regarding loans made in 

California, including a requirement that lenders obtain a license from the 

commissioner. See California Finance Code § 22100. California has a 

greater interest in this litigation than Washington. 

The expectations of Sugarman and Abraham significantly tip the 

scales in favor of one California's laws being applied over Washington's. 

See Mulcahy, 152 Wn.2d at 101. The Guarantors, who were not 
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represented by counsel, did not intend to WaIve the protections of 

California law. CP 789-90; 12:12 to 13:17; CP 283 12:10 to13:5. 

Plaintiffs offered no competing testimony addressing their intent regarding 

the guarantees. This Court should apply California law in these 

circumstances. 

California law is substantially different from Washington 

regarding guarantees. Under California law, guarantors can require the 

creditor to proceed against the principal and exhaust the collateral. Cal. 

Civ. Code §§ 2845, 2849. Under Washington law, however, a creditor 

may proceed first against the surety before resorting to the security 

interest. Warren v Washington Trust Bank, 92 Wn.2d 381,390 n.l (1979). 

The difference between the States' laws is critical in this case. 

The Guarantors did not consent to Washington law. The 

guarantees do not provide for Washington law. This Court should reverse 

the money judgments and remand for application of California law. 

D. The Trial Court Lacked Subject Matter Jurisdiction, 
Because Plaintiffs Failed to Join Necessary Party Gottex 
in Their Declaratory Judgment Action and Pursuant to 
CR 19(a). 

The trial court did not have subject matter jurisdiction to enter 

declaratory relief because senior creditor Gottex, a signatory to the 

Subordination Agreement, is a necessary party whom Plaintiffs failed to 

join. The trial court recognized Gottex's interest, RP 3/13/09 14:13-16, 
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but it denied the Appellants' motion. CP 1117-18. This was legal error 

under RCW 7.24.110 and an abuse of discretion under CR 19(a). 

Appellants moved the trial court for dismissal for failure to join 

Gottex pursuant to RCW 7.24.110 and CR 19(a). CP 749-65. Plaintiffs 

opposed the motion. CP 771. Plaintiffs never argued in opposition that 

joinder was not feasible. Id. CR 19(b), requiring a judicial determination 

that the action should proceed if joinder is not feasible, was never at issue. 

As the Supreme Court explained: 

Under CR 19, a trial court undertakes a two part analysis. 
First, the court must determine whether a party is needed 
for just adjudication. Crosby v. Spokane County, 137 
Wn.2d 296,306,971 P.2d 32 (1999); CR 19(a). [] Second, 
if an absent party is needed but it is not possible to join the 
party, then the court must determine whether in "equity and 
good conscience" the action should proceed among the 
parties before it or should be dismissed, the absent party 
being thus regarded as indispensable. Crosby, 137 Wn.2d at 
306-07; CR 19(b). 

Gildon v. Simon Prop. Group, Inc., 158 Wn.2d 483, 494-95, 145 P.3d 

1196 (2006). Here, the trial court never reached the second part of the 

analysis. The trial court did not proceed under CR 19(b), but denied the 

motion to dismiss under CR 19(a). CP 1117. 

The Uniform Declaratory Judgment Act specifically reqUIres 

joinder of Gottex. RCW 7.24.110 states the specific rule governing 

declaratory judgments, providing: 
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When declaratory relief is sought, all persons shall be made 
parties who have or claim any interest which would be 
affected by the declaration, and no declaration shall 
prejudice the rights of persons not parties to the proceeding. 

RCW 7.24.110. Washington law is clear that failure to include an affected 

party in the action for declaratory judgment directly relates to the 

jurisdiction of the trial court. Henry v. Oakville, 30 Wn. App. 240, 243, 

633 P.2d 892 (1981), citing Williams v. Poulsbo Rural Tel. Asso., 87 

Wn.2d 636, 643, 555 P .2d 1173 (1976). A party must be joined in a 

declaratory judgment action if the declaration would affect any claim or 

interest. RCW 7.24.110; see also Henry v. Oakville, 30 Wn. App. at 244-

45. The trial court correctly concluded that construction of the Security 

Agreement necessarily affects Gottex's interest. RP 03/13/09 14:13-15 ("I 

do think that this is an important issue with regards to Gottex. Gottex 

clearly does have an interest through the subordination agreements."). It 

is a necessary party to Plaintiffs' action. Failure to join the Gottex 

deprived the trial court of jurisdiction. 

CR 19(a) also requires joinder of persons needed for a just 

adjudication "if feasible." CR 19(a). This includes a person with an 

interest in the subject matter of the action whose interest may be impaired 

or impeded. The rule requires joinder of a person who, 

claims an interest relating to the subject matter of the action 
and is so situated that the disposition of the action in his 
absence may (A) as a practical matter impair or impede his 
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ability to protect that interest or (B) leave any of the 
persons already parties subject to a substantial risk of 
incurring double, multiple, or otherwise inconsistent 
obligations by reason of his claimed interest. 

CR 19(a). A necessary party is one who has sufficient interest in the 

litigation so that the judgment cannot be determined without affecting that 

interest or leaving it unresolved. Harvey v. Board of County Comm'rs, 90 

Wn. 2d 473,584 P. 2d 391 (1978). It is mandatory upon the court to bring 

in parties necessary to complete determination of controversy. McKinnis v. 

Los Lugos Gold Mines, 188 Wash. 447, 62 P.2d 1092 (1936). State ex rei. 

Continental Casualty Co. v. Superior Court for Spokane County, 33 

Wn.2d 839, 207 P.2d 707 (1949). 

The trial court abused its discretion when it adjudicated Gottex's 

interest without requiring joinder. In light of the trial court's express 

recognition of Gottex's interest, RP 03/13/09 14:13-15, it had no tenable 

basis to reject joinder under CR 19(a). 

The trial court's error is underscored by this Court's decision in 

National Homeowners Ass'n v. City of Seattle, 82 Wn. App. 640, 919 P.2d 

615 (1996). In that case, Eagle Hardware planned to build a new store on 

land previously occupied by a mobile home park. Eagle Hardware 

submitted a relocation plan to the City for the home owners. !d. at 641-42. 

An association of mobile home owners sued the City to revoke the 

approval of the relocation plan. !d. at 642. They failed to join Eagle. !d. 
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This Court affirmed the trial court's dismissal for failure to join Eagle as a 

necessary party. Id. at 643. The Court explained that Eagle's absence 

impaired its ability to protect its interest in a land use project in which it 

had invested considerable time and money, stating: 

Id. 

As the purchaser of the property and the project developer, 
Eagle had invested considerable time and money in 
designing, planning, and obtaining permits for the project. 
Thus, Eagle's absence would impair its ability to protect its 
interest. 

Just as Eagle was necessary, Gottex was necessary because this 

litigation requires interpretation of the Subordination Agreement. Gottex 

invested time and energy in obtaining the Subordination Agreement to 

maintain its position as senior creditor. Gottex had received and given 

valuable consideration in exchange for Plaintiffs' forbearance. The 

objective of the Subordination Agreement was to secure Gottex' s 

investment in MKA by preventing any collection activities that would 

drain assets from MKA, divert its attention, or precipitate liquidity issues. 

By suing MKA and the Guarantors, Plaintiffs undermined these objectives 

and breached the agreement. Gottex' s absence from the lawsuit impaired 

its ability to protect its interests under the Subordination Agreement. 

The trial court lacked jurisdiction to enter declaratory relief 

because Plaintiffs failed to join Gottex. Joinder should have been required 
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under CR 19(a). This Court should reverse and remand, requiring joinder 

of Gottex. 

E. The Trial Court Erred When It Dismissed MKA's 
Breach of Contract Claim Arising from Plaintiffs' 
Breach of the Subordination Agreement. 

MKA asserted a breach of contract claim against Plaintiffs based 

on the same violation of the Subordination Agreement. CP 236 § C. 

Appellants presented sufficient evidence to the trial court to support these 

claims, showing that Plaintiffs breached the Subordination Agreement, 

causing harm to MKA and hindering MKA's ability to repay Gottex. CP 

791-92; 749-65. The trial court erred when it summarily dismissed 

MKA's counterclaim. CP 976. This Court should reverse and remand for 

trial of the breach of contract claim. 

When a court examines a contract, it must read it as the average 

person would read it; it should be given a practical and reasonable rather 

than a literal interpretation, and not a strained or forced construction 

leading to absurd results. Allstate Ins. Co. v. Hammonds, 72 Wn. App. 

664, 667, 865 P.2d 560 (1994); Forest Mktg. Enters. v. Dep't of Natural 

Res., 125 Wn. App. 126, 133, 104 P.3d 40 (2005). Here, the parties do not 

claim that the Subordination Agreement is ambiguous. Its interpretation is 

a matter of law. Mayer v. Pierce County Medical Bureau, 80 Wn. App. 

416,420,909 P.2d 1323 (1995). 
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The Subordination Agreement states: "Creditor will forbear any 

action against Borrower for the collection or payment of the Junior 

Liabilities until such time as the Senior Liabilities have been fully and 

indefeasibly paid, satisfied and discharged." CP 780 ~ 4 (emphasis 

added). Plaintiffs agreed to this. 

Plaintiffs violated the Subordination Agreement when they 

commenced this lawsuit. The lawsuit is an action to collect a debt. 

Plaintiffs sought to remedy MKA's alleged nonpayment of a debt. The 

trial court wrongly reasoned that a declaratory judgment is prior to 

"collection or payment," and thus not violative of the Subordination 

Agreement. RP, 3113/09, p. 14. The trial court's view contradicts the 

intent and meaning of the Subordination Agreement. Plaintiffs' election 

not to seek an enforceable judgment from MKA does not change the 

nature of the action as one for collection or payment of the liabilities. The 

lawsuit distracts MKA from its business, requires resources from MKA 

and impedes MKA's ability to repay Gottex. The lawsuit against the 

principals of MKA in their personal capadties is similarly distracting to 

MKA and prevents MKA from performing its obligations to Gottex. The 

Plaintiffs sought against Guarantors and received attorney fees and costs 

awards for pursuing MKA based on fee provisions in the notes. This 

contradicts their covenants under the Security Agreement. The trial court 
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awarded them monetary benefits based on rights that they voluntarily 

subordinated. This Court should reverse and remand MKA' s claim for 

trial. 

When Plaintiffs sought the declaration that they were entitled to 

judgment on the Notes, they exercised their rights as secured parties. This 

is another breach of the Subordination Agreement, which states: "Creditor 

shall not, without the prior written consent of the Noteholders, exercise 

any rights of Creditor as a secured party, with respect to the enforcement 

of its rights as a secured party, until all of the obligations of the 

Noteholders have been satisfied in full." CP 780 ~ 6. The record contains 

no evidence of consent by Gottex. 

Plaintiffs agreed to forbear action against MKA for collection or 

payment. Plaintiffs agreed that they would not exercise their rights as 

secured parties until all of the obligations to Gottex were satisfied in full. 

Gottex has not been paid in full. MKA presented sufficient evidence that 

Plaintiffs breached the Subordination Agreement when they initiated this 

lawsuit. The trial court erred. This Court should reinstate MKA' s breach 

of contract claim for trial. 
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F. The Trial Court Erred When It Awarded Attorney Fees 
and Costs Incurred in Pursuing the Guarantors Because 
the Guarantees Do Not Contain a Fee Provision. 

The guarantees provide no right to attorney fees and costs for their 

enforcement. CP 632. The trial court incorrectly awarded such fees and 

costs against the Guarantors. CP 1114-16. The trial court awarded all 

fees and costs incurred by Plaintiffs in this litigation without requiring 

segregation. This requires reversal of the attorney fee and cost awards. 

"The rule in Washington is that absent a contract, statute, or 

recognized ground of equity, attorney fees will not be awarded as part of 

the costs of litigation." Tradewell Group, Inc. v. Mavis, supra, 71 Wn. 

App. at 126, citing Pennsylvania Lifo Ins. Co. v. Employment Sec. Dep't., 

97 Wn.2d 412, 413, 645 P.2d 693 (1982). Whether a contract provision 

provides for fees "usually is straightforward: the relevant statute or 

contract either provides for an award of fees or it does not." Id. at 126. 

See also RCW 4.84.330 (attorney fees awarded on a contract where such 

contract or lease "specifically provides" for the award). 

The analysis in this case is straightforward. The guarantees do not 

provide for an award of fees and costs for enforcement of the guarantees. 

The text does not contain it. The promissory notes and the loan extension 

agreements obligated MKA for attorney fees and costs incurred enforcing 

the notes against MKA. The Guarantors guaranteed that obligation by 
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MKA. The Guarantors had no obligation of their own related to attorney 

fees and costs. And the Subordination Agreement prohibited Plaintiffs 

from enforcing the notes against MKA, so none of the awarded fees and 

costs could be proper. 

The guarantees speak for themselves. The guarantees are 

independent and separate from the notes. Even if this Court looked to the 

promissory notes, however, they say nothing regarding attorney fees 

incurred to enforce the guarantees. The promissory notes signed by MKA 

and not the guarantors contain a fee clause restricted to fees incurred 

enforcing the notes, stating, 

If any proceeding is commenced which arises out of or 
relates to this Note, the prevailing parting shall be entitled 
to recover from the other party such sums as may be 
adjudged to be reasonable attorneys' fees, in addition to 
costs and expenses otherwise allowed by law. In all other 
situations, including any matter arising out of or relating to 
any Insolvency Proceeding, Maker agrees to pay all of 
Lender's and Lender's agents costs and expenses, including 
attorneys' fees, which may be incurred in enforcing or 
protecting Lender's or Lender's agents rights or interests. 

CP 630-32 ~ 9. 

The note extension agreements similarly confine themselves to 

MKA 's obligation to pay attorney fees and costs for enforcement of the 

notes, security agreements, extensions or other agreements between MKA 

and Fep (Plaintiffs), not between FCP and the Guarantors. They state: 

MKA agrees to pay FCP on demand, and Guarantor 
acknowledges that his guarantee includes the obligation to 
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pay to FCP, all fees and expenses, including, without 
limitation, reasonable attorneys' fees and disbursements 
incurred by FCP (a) in all efforts made to enforce payment 
of any of the obligations under the FCP Note, the FCP 
Security Agreement, this Agreement, or any other 
instrument or agreement between MKA an FCP, or (b) in 
connection with the modification, amendment, 
administration and enforcement of the obligations under the 
FCP Note, the FCP Security Agreement, this Agreement, or 
any interpretation, enforcement or performance of the FCP 
Note, the FCP Security Agreement, this Agreement, or any 
instrument or agreement between MKA and FCP, in any 
event whether through judicial proceedings, including 
bankruptcy, or otherwise. 

CP 666-73, -,r 10. The specified documents do not include the guarantees. 

They are necessarily excluded. See State v. Schelin, 147 Wn.2d 562, 589, 

55 P.3d 632 (2002) ("'expressio unious est exclusion alterius'-the 

inclusion of one is the exclusion of the other.") The paragraph clearly 

refers to agreements "between MKA and FCP." The Guarantors are not 

MKA or FCP. The Guarantors are not included by this provision. 

Plaintiffs have no contractual right to fees and costs arising from efforts to 

enforce the guarantees. 

Even if this Court were to consider the note extension agreements 

ambiguous, which they are not, the Court should construe against 

Plaintiffs, who drafted the note extension agreements. CP 1077; 1082, -,r 3. 

See Forbes v. Am. Bldg. Maint. Co. w., 148 Wn. App. 273, 288, 198 P.3d 

1042 (2009) (ambiguity in a contract is resolved against the drafter). 
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The trial court erred when it awarded fees and costs against the 

Guarantors for all of the fees and costs Plaintiffs incurred in this litigation. 

CP 1114-16. The majority of the fees and costs in this action were 

incurred in efforts against the Guarantors. Those are not recoverable. The 

trial court should have required segregation of the fees and costs incurred 

in the action against MKA from the fees and costs incurred against the 

Guarantors. Segregation is required where attorneys fees are authorized 

for only some of the claims. See Gagliardi v. Denny's Restaurants, Inc., 

117 Wn.2d 426, 450, 815 P.2d 1362 (1991); Fisher Properties, Inc. v. 

Arden-Mayfair, Inc., 100 Wn.2d 826, 849-50, 762 P.2d 8 (1986). 

That Plaintiffs claim attorney fees and costs incurred enforcing the 

notes against MKA further demonstrates that Plaintiffs' lawsuit violates 

the Subordination Agreement. Plaintiffs seek the very benefits they 

agreed to subordinate. Additionally, if this Court rules in favor of MKA, 

this Court should reverse that portion of the money judgments awarded for 

pursuing the claims against MKA. 

This Court should reverse the awards of fees and costs with 

prejudice. None of the fees and costs incurred pursing the guarantees are 

recoverable. If MKA prevails on appeal, Plaintiffs are no longer entitled 

to the smaller portion of fees and costs incurred pursuing claims against 

MKA. Alternatively, this Court should reverse the awards of fees and 
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costs and remand for segregation and a determination of a reasonable 

amount of attorney fees and costs incurred obtaining relief only against 

MKA. 

VI. REQUEST FOR ATTORNEY FEES AND COSTS ON 
APPEAL 

If this Court finds in favor of any Appellant, that Appellant may be 

entitled to an award of fees and costs. This Court should analyze each 

Appellant's success on appeal to decide this issue. If MKA prevails, it 

will be entitled to fees and costs on appeal based on the fee provisions in 

the promissory notes and note extension agreements. The Guarantors are 

only entitled to fees and costs on appeal if the Guarantors do not prevail in 

Assignments of Error # 6 and # 7, meaning that this Court holds that the 

guarantees do provide a right to attorney fees and costs between the 

Guarantors and MKA. If such a right exists, and if the Guarantors succeed 

in obtaining vacation of the judgments, they are entitled to fees and costs. 

"A contractual provision for an award of attorney fees at trial 

supports an award of attorney fees on appeal." Reeves v. McClain, 56 Wn. 

App. 301, 311, 783 P.2d 606 (1989). RCW 4.84.330 requires that 

unilateral fee award provisions be made available to either party to the 

controversy. QFC v. Mary Jewell T, L.L.c., 134 Wn. App. 814, 817-18, 

142 P.3d 206 (2006). The documents provide that MKA is obligated for 

fees and costs Plaintiffs incur enforcing the loan obligations. Pursuant to 
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RCW 4.84.330 and QFC v. Mary Jewell, L.L. c., these provisions are 

reciprocal. Similarly, if this Court construes the documents to contain a 

fee and cost provision for enforcement of the guarantees, then such 

contract terms are also reciprocal. 

VII. CONCLUSION 

The trial court lacked personal jurisdiction over the Guarantors. 

This Court should reverse the judgments against the Guarantors for lack of 

personal jurisdiction, or remand for more fact finding on that issue. The 

Guarantors had no significant, personal contact with Washington related to 

the guarantees. By contrast, all significant contacts occurred in California. 

These guarantees were executed in California in favor of Plaintiffs who 

came to California to do business in California with a California entity 

invested in the California real estate market. The Guarantors are 

California residents. The only Washington contact is that the corporate 

Plaintiffs come from Washington. The money judgments should be 

reversed for lack of personal jurisdiction. 

The simple guarantees signed by the Guarantors did not contain a 

choice of law provision. The Guarantors made no agreement regarding 

choice of law. California had the most significant relationship with the 

guarantees. The trial court incorrectly applied Washington law. This 

requires reversal and remand of the money judgments. 
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Plaintiffs brought a collection action seeking a declaratory 

judgment regarding subordinated loans. Plaintiffs were a party to the 

Subordination Agreement that forbids this litigation. Moreover, Gottex 

should have been joined. This Court should reverse and remand for 

Gottex's joinder and trial ofMKA's counterclaim. 

The trial court incorrectly awarded attorney fees and costs against 

the Guarantors when the guarantees and evidence do not provide for them. 

This requires reversal and remand of the fee and cost awards. 

Respectfully submitted this 28th day of September, 2009. 
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SECUREDPRONllSSORYNOTE 

$8.100,000 

26 Corporafe PIma Drive 
SuHe 250 
Newport Beach, CA 92660 
(949)729.1660 
FAX (949) 729.1665 
Website: www.mkocop.com 

May 8,2006 

FOR VALUE RECEIVED, MKA REAL ESTATE OPPORTUNITY FUND I, LLC. a 
California limited liability company ("Maker'') promises to pay to FREESl'ONE CAPITAL ' 
P AR.TNERS L.P, (,'Len<ler',), at such address as Lender fiom time to time may designate in writing, the 
principal sum of eight million one hundred thousand dollars ($8,100,000), advanced to Maker hereunder 
plus interest (!he "Loan") m accordance with the t<t{llls of this serored promissory note (the "Note"). 

I, The Maker agrees to pledge, assign, mortgage or otherwise grane a securitY. interest in any 
or all assets of tile Maker, to execute and deliver to the Lender such s~urity agreements, assignments., 
mortgages, financing staternents,·hypotheeations, agreements not to encumber and other agreements as, 
!!lay be requested by the Lender from time to time. ' 

2. J nterest shall accrue in arrears on the principal of this Note outstanding at any time at the 
rate of one percent (1.09%) per month {the «Interest Rate',)from the date of this Not.; to wd including 
the Maturity Date (as defi!Jed.herein) computed daily ootlje basis ofa three hundred sixty (360)-day year 
and actual days elapsed, Interest shall be payable in full, on ·the Maturity Date. 

3. The Loan shall be p!lid t() Maker in ~ee installments as follows: $3,000.000 Oil Novem.ber 
30,2006, $2,000,000 on January 31, 2001 and Ihe~remainjngprincipal balanceof$3,100,OOO and all 
accrued unpaid interest on March :UJ,2007 (the "Maturity Date"). This Note may be prepaid, in whole or 
in part, at any time, provided that if Maker elects to prepay this Note, Maker will also pay 10 Lender a 
prepayment fee in the amount of one: percent (I %) of the, principal amount being prepaid at the time of 
such prepajment .. 

4. The Maker attests that the onJY,credit arrangemen.ts they have in .place as of~ date of this 
/lote are with PFP/Alliance for forty-five miJIiop dollars ($4S,OOO,OOO) andGottex FlUId Management 
Ltd: for twenty million dollars ($20,000,000), not includingprolllissOtynot~ with the LendeT or affiliates 
of the Lender. Maker attestslhat they do not have any other agreements with creditors other than those 
listed in item 4 and have Dot assigned, pledged, mortgaged or otheiwise granted a security interest in any 
of its assets to another creditor. 

. 5. Maker agrees to provide the Lender with unaudited financiaJ statements within 30 days of 
the end of~ch month that the there is a balance paya61e on the Loan. 

6. If Maker fails to make any payment hereunder within ten (10) days ailer it becomes due 
and payable, or renew the Note with the Lender, Milker agrees that the riote shall continue to accrue 
interest althe Interest Rate and to pay to Lender a late charge (the ''Late Charge") equal ~o three perceilt 
(3%) of such delinquent payment including accrued interest. Maker acknowledges that in thc·event 
Maker fails to make any paymen~ when due hereunder, the damages to Lender Would be difficult to 
ascertain and would include the loss of usc of funds and expenses ineum:d in CODnection with such 
default, and that the Late Charge: is a fuir and re<!SQnable c;stimate of the loss to Lender as a resUlt of such 
default . 
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7. If any of the following «Events of Defaulf' occur the balance of all principal and interest 
under this Note shaH, at the Lender's option, exercisable in Lender's sole discretion: become immediately 
due and payable without notice ofdefault, presentment or demand for payment, protest or notice of 
nonpayment or dishonor, or other notices or demands of any kind or character: 

(a) Maker fails to perform any other obligation under this Note to pay money and 
does not cure that failure within five (5) days after written notice from Lender; 

(b) Maker receives notice to redeem and/or pays redemptions to its shareholders, 
partners, members or owners, and StIch value' excee<ls 20% of the Maker's net 
asset value prior to the paY.ment of ~uch redemptions; 

(c) Maker pays redemptions to its shareholders, partners, members or owners, and 
the cumulative value of such redemptions from the date of the Note exceeds 30"10 
of the Maker's netass.et value as of the date ofthe Note;. 

(d) Maker becomes the subject of any bankruptcy or other voluntary or involuntary 
proceeding;in or out of court, for the adjustment of debtor-ereditor relationships 
("Insolvency Proceeding''), or 

(c) Maker's debt to equity ratio exceed:; 25%. 

The Maker agrees to notifY th~ Lender of any such "Events of Default" immediately. Additionally, if an 
"Event of Default" occurs, Maker agrees to pay Lender any amounts owed under this Note prior.to 
making distributions to shareholders, partners, members or owners. 

8. All amounts payable under this Note are payable in lawful money of the United States. 
Checks constitute payment only when collected. Except as otherwise expressly provided herein, all 
payments made hereunder shall be applied first to Late Charg~s, then to additional sums due hereunder, 
then to accrued, unpaid interest until all Late Gharges,additional sums and accrued, unpaid interest are 
paid and finally to principal. 

9. If any proceeding is commenced which arises out of or relates to this Note, the prevailing 
party shall be entitled to recover from the other party such sums as may be adjudged to be reasonable 
attorneys' fees, in addition to costs and expenses otherwise allowed by law. l11all other situations, 
including any matter arising out of or relating to any Insolvency Proceeding, Maker agrees to pay all of 
Lender's, and Lender's agents costs and expenses, including attorneys' fees. which may be incurred in 
enforcing or protecting Lender's or Lenders agents rights or interests. 

10. This Note is governed by the laws of the State ofWashlngton, without regard to the 
cho·ice of law rules of that State. 

II. Maker.·agre¢S that the Lender may accept security for this Note, or release any security or 
any party liable for this Note, or extend or renewihis Note, aU without notice to Maker and without 
affucting the liability of Maker. 

12. If Lender delays in exercising or fails to exerCise any of its rights under this Note, that 
delay or failure shall not constitute a waiver of any of Len dee's rights, or of any breach. default or failure 
of condition of or under this Note:. No waiver by Lender of any of its rigbts, or of any such breach, 
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default or failure of condition shall be effective, unless the waiver is expressly stated in a writing signed 
by Lender. All of Lenders remedies In connection with this Note or under applicable law shaU be 
cumulative, and Lender's exercise of anyone or more of those remedies shall not constitute an election of 
remedies. Maker hereby waives demand, presentment. protest, notice of dishonor, suit against any party 
and all other requirements necessary to cha~ge or hold MaJser on any obligation_ 

13. . This Note inures ~o and binds the heirs, legal representatives, successors and assigns of 
Maker, Lender, and Lenders' agents; provided, however, that Lender in its sole discretion may assign or 
transfer all or any portion of this Note, all without notice to, or the consent of, Maker. 

14. Time is of the essence with respect to every provision contained herein in which time is a 
factor. 

J 5. It is the intentibn of Maker and Lender to confonn strictly to the usury laws now or 
hereafter in force in the State of Washington, and any interest payable under this Note shall be subject to­
reduction to the amount not in excess of the maximum non-usurious amount allowed under the usury laws 
of the State of Washington as now or hereafter construed by the courts having jurisdiction over such 
matters. In the event any payment made hereunder is in violation of the usury laws now or hereafter in 
force in the State of Washington, then earned interest will not include more than the maximum amount 
permitted by law, and any interest in excess of the maximum amount permitted by law shall be deemed 
canceled automatically upon the payment thereof by Maker and shall, at the option of Lender, either be 
rebated to Maker or credited on the principal amount of this Note or, if all principal has been paid, then 
the excess sll.all be rebated to Maker. 

IN WITNESS WHEREOF, the undersigned has duly executed and delivered this ·Unsecured 
Promissory Note as of the date ftrSt above written. . 

MAKER 

MKA REAL ESTATE OPPORTUNITY FUND 1, LtC, 
8 California limited liability company' 

By: 

THE UNDERSIGNED HEREBY UNCO DlTIONALLY GUARANTIES THE PAYMENT 
OF ALL AMOUNrS DUE UND.ER THIS NOTE. UPON DEFAULT OF MAKER TO 
TIME)XPAY ANY AMOUNT DUE HEREUNDER, LENDER MAY IMMEDlATELY 
PEMAND,ANDrnEUNDERSIGNEDSHALLIMMEDIATELYPAY,SUCHPAST 
DUE AMOUNT. 

Michael A. aharn 
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default or failure of condition shaIl be effective, unless the waiver is expressly stated in a writing signed 
by Lender. All of Lender's remedies In connection with this Note or under applicable law shaH be 
cumulative, and Lenders exercise of anyone or more of those remedies shall not constitute an election of 
remedies. Maker hereby waives demand, presentment. protest, notkeof dishonor, suit against any party 
and all other requirements necessary to cha~e or hold M~er on any obligation. 

13. . This Note inures ~o and binds the heirs, legal representatives, suCcessors and assigns of 
Maker, Lender, and Lenders' agents; provided, however, that Lender in its sole discretion may assign or 
transfer all or any portion ofthis Note, all without notice to, or the consent at; Maker. 

14. Time is of the essence with respectto every provision contained bereinin which time is a 
factor. 

. J 5. It is the intentibn of Maker and Lender to confonn strictly to the usury laws now or 
hereafter in force in the State of Washington, and any interest payable under this Note shall be subject to. 
reduction to the amount not in excess of the maximum non-usurious amount allowed under the usury laws 
of the State of Washington as now or hereafter construed by the courts having jurisdiction over such 
matters. In the event any payment made hereunder is in violation of tile usury laws now or hereafter in 
force in th~ State ofWashingron, then earned interest will not include more than the maximum amount 
permitted by law, and any interest in excess of the maximum amount permitted by law sball be deemed 
canceled automatically upon the payment t1iereof by Maker and shaJl, at the option of Lender, either be 
rebated to Maker or credited on the principal amount of this Note or, if all principal has been paid, (hen 
the excess sli~!1 be rebated to Maker. 

IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Unsecured 
Promj~ry Note as of the date frrst .above written. . 

MAKER 

MKA REAL ESTATE OPPORTUNITY FUND I, LLC. 
a California limited liability company' 

By: 

THE UNDERSIGNED HEREBY UNCO DITIONALLY GUARANTIES THE PAYMENT 
OF ALL AMOUNl'S DUE UNDER THIS NOTE. UPON DEFAULT OF MAKER TO 
TllVlE):,YPAY ANY AMOUNT DUEBEREUNDER, LENDER MAYIMMEDlATELY 
QEMAND, AND THE UNDERSIGNED SHALL IMMEDIATELY PAY, SUCH PAST 
DUE AMOUNT. 

Michael A. aham 
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NOTE EXTENSION AGREEMENT (FCP) 

TIns AGREIiMIwr ("Agreement'') is entered into as ofPebruary ~ 2008, by and 
among FREESTONE CAPITAL PARTNERS L.P. (''FQ:J, MKA REAL ESTA1E 
OPPQRTUNITY FUNDI, LLC. a California limited Jiability company ("MKA''), MKA Capital 
Group Advisors, LLC ("Manag~r»), a~d MICHAEL A. ABRAHAM. an individual 
("Guarantor"). 

RECITALS 

A. MKA is the maker of that certain Promissory Note, dated May 8, 2006, in favor of . 
FCP. in the original principal' amount of $8,100,000,00 (the <'Fer Note''). 

. B. MKA ex~uted and delivered to FCP a Security Agreement, dated May,g, 2006, 
granting Fq> a security interest in,eoIlateral as defi~ed therein to secure.MKNs obligations 
under the pcp Note (the "FCP Security Agreement''). 

C. ' Gtiaran~Qr ~uaranteed immediate payment by ~ of the ~CP Note. 

D: At the request of ~" FCP has from time to orne extended the due date for 
payments'ofprincipa] under the PCP Note, such that as of January 31, 200~ (and in the absence 
of the execution and. deli very to FCP ~f this Agreement), the principal palance outstanding on the 
FCP Note would be payable as follows: ' 

Principrupayment due October 31,2007: 
Princ:ipal payment due December 31, 2007 
Principal payment due M~ch 31, 2008 

Total principal balance 

$1,800,000 
2,700,000 
2,600,000 

$7,100,000 

Interest -accrues oli the principal balance ou~tanding on the FCP Note at the rate of 1 % per 
month. AS of January 31',2008, interest was accrued and unpaid for December 2007 and January 
2008 in the amount of $142.000. 

E. MKA has requested chat FCP further extend the da.tes oil which principal and 
, interest are due and payable under the FCP Note. FCP is wiUmg to extend the due dates for 
payment of principal and interest under the FCP Note on the terms and conditions set forth 
below. 

AGREEMENT 

NOW, THEREFORE, for good and valuabJe consideration, receipt of which is hereby 
acknowledged, ani:! for the mutual benefits and covenants as ~et forth herein, the parties agree as 
follows: 

1. ReaffiJn:tation of Obligations under PCP Note. MKA reaffirms the obligations to 
PCP under the PCP Note and the PCP Security Agreeroen~, and 'acknowledges that the ~ount 
and due dates of the obligations under the FCP Note set forth in the Recitals are correct. All 
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tenns of the'FCP Note and FCP S~tlrity Agreement are cApressly ratified., rea..."fumed and 
remain unchanged except as modified in chis Agreement. 

2. Reaffinnation of Guarantee. Guarantor hereby reaffirms his g~aranree of die 
obligations ofMKA under the PCP Note and further acknowledges thatthe amount 'and due 
dates of the obligations under the FCP-Note set forth in the Recitals ru.:e correct, and that in the­
absence of payment by MKA. he is and continues to be obligated to immediately pay all amounts 
due under the FCP Note. 

3. ' Extension, of Payment Due Dates. In the absence of the occurrence of an Event of 
Default (as defined in the FCP Note), payments under the PCP Note shall be due and payable as 
follows: ' 

Original Due Date New Que Date Amount 

October 31.2007 March 31. 2008 $1,800,000 

pecember 31, 2007 March 3 ~, 2008 $2,700,000 

March 31. 209~ March 31, 200S $2,600:,000 

In addition. accrued and unpaid interest from December 2007 tQrough March 2008 in (he amonnt 
of $284,000 sh~ be dueand'payable on March 31,100&.-

4. Reporting. Until all amoun~ due to FCP under the,FCP. Note ar~ paid in full, 
MKA shall, and Manager and Guarantor shall cause MKA to furnish to,FCP: 

(a) on: or before the last day of each month. a balance sheet, statement of income 
, (or loss). and «ash flow statement for MICA for-.the prior month, prepared in 
accordance with Generally A~epted Accounting Principles; 

(b) On or before Wed'Oesday of each week. areport in_a form reasonably 
satisfactory to Fer summarizing all cash receipts during the prior week, 
inclu~ng without limitation, payments received by'MKA on account ofloans 
and investments from or with third parties; and 

(c) On or before the last day of each month. a report in a fonn reasonably 
satisfactory to FCP. summarizing as of the last day of the prior month each 
outstanding no~ receivable held by MKA, including the name,of tJ:te 
borrower,the amount outstanding. a description of the collateral. the amount 
of all other known claims against the collateral (and the priority Jhereof), the 
most recent valuation of the collateial (including the date and source of the 

-, valuatio!,);,and 

(d) Such other financial information and reports as FCP may reasonably request 
from time to time. 

5. Negative Covenants. Without the prior written consent of FCP, until aU amounts 
due to FCP are paid in fun, MKAshall not: ' 

-2-

Page 667 
App, 3 - page 2 of-8 -

,--

: 



.... 

... ~ 

'- , 

'-

(a) Ivl:ake or contract to make capitli expenditures, including ieasehold 
improvements, or incillliability for rentals of property (including both real 
and personal property); 

(b) Create, incur or assume additional indebtedness except for trade debt incurred 
in the normal course. of business and indebtedness to FCP contemplated by 
this Agreement; 

(c) Cease operations, jjquidate, merg<,<, transfer, acquire or consolidate with any 
other entity, change ownership, dissolve or transfer or sell assets out of the 
ordinary course of business, 

(d) Dec!are or make any dividend payment -or other dislnlmtion,of assets, , 
property, cash, righ~ obligations. or securities on account of any equity 
interests in MKA, or purchase, redeem, retire or otherwise acquire for value 
any equity interest in MKA, including without Hmitation. make any "Tier 1 n 

or' "Tier 2" di!itributions to holders of interests in MK;A; 

(g) 

Loan. invest in or advance money or assets, purchase, create or acquire any 
,interest in any other enterprise or entity, or in~ur any obligation as ~urety or 
guarantor; 

Except for reimbursements to Manager of out of poCket,expenses incurred in 
the-ordinary course of business, make any payments to MKA Offshore or any 
affiliate ofMKA. Manager or Guarantor; or 

Make any payments outside of the ordinary course of business of MKA other, 
'thail (i) payments to Gottex Fund Management, Liniited, as agent for the 
benefit of Gottex ABI Master Fund L4nJte9-, Gottex ABL (Cayman) Limited, 
GVA ABL Portfolio Limited, fiudson ABL Fund Limited (coUectively, the­
"Gottex Funds''), on account of notes outstanding as of the d,ate hereof. 

6, MICA, Manager and Guarantor Representations and Warranties. MKA, Manager, 
and Guarantor repres~nt and warrant to FCP as of the Effective Date: 

(a) Each of MKA, the Manager and Guarantor. and the persons signing on behalf 
of each of them, has full power and authority to execute this Agreement and 
perform its oblig~tionshereunger; 

(b) The execution, delivery and performance of this Agreement by MKA, 
Manager and Guarantor have been fully and validly authorized; and aU' 
requisite corporate or oth~r action has ~n taken by MKA, Manag€(I'. and 
Guarantor to make this Agreement valid and oinding upon l\1KA. Manager 
and Guarantor and enforceable in accordance with its terms; and -

(c) All financial information provid¢ to FCP (including without limitation all 
financial statements provided pursuant to paragraph 5. above) is true and 
correct in all respects as of the date provided to Fep. 
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7. Gua.rantor Financial Statement. On or before Ivfarch 4. 2008, Guarantor shan 
provjde pcp with a financial statement setting forth his assets and liabilities, as of December 31, 
2007, along with a statement of any material changes since that.date. 

8. Effective Dare. This Agreement shall become effective on the date (the 
. :'Effective Date") on which ea.ch of MKA. Manager and Guarantor has properly executed and 

delivered to FCP this Agreement . 

9. Assignment of Fep Note Upon Payment in Full. Upon or following payment in 
full of the FCP. Note, at the request of MKA, FCP shall cause any holder of the pcp Note, at no 
cost to FCP or any such holder •. to take any and all steps reasonably necessary to assign the FCP 
Note to a third part)' identified by MKA, including, without limitation, delivering· such 
documents as are reasonably necessary or appropriate to effect such assignment of the Fep Note, 
provided however, that such assigninent shall be on an as is, where is·basis and withoutrecoU{Se 
to FCP, and FCP shall not incur any liability in·connection with such assignment, or be required 
to make any representations or warranties (other than customary warranties of due authorization 
and no encumbrance of title to such nore) to any assignee, MKA., or any other third party in 
connection with such assiginnent 

10. Fees and Expenses. MKA agrees to pay pcp on demand, and Guarantor 
acknowledges that his gUaraDte~ includes the obligation to pay (0 FCP, all fees and expenses, 
including, without limitation, reasonable attorneys' fees and disbur~ementsincurred by FCr (a) 
in all efforts made to enforce payment of any of the obligations- \ll.lder the FCP Note, the FCP 
Security Agreement,· this Agreement, or any other instrument or agreement between MKA and 
FCP, or (b) in connection with tlie modification, amendment, administration and enforcement of 
the obligations undertlie ·FCP Note, the FCP seCurity Agreemenr, this Agreement, or aity 
instrument oTagreement between ~ andFCP, or (e) in any dispute relating to the 
interpretation, enforcement or performance of the FCP Note, the FCP seCurity Agreement, this 
Agreement, or any .instrument or agreement between MKA and ~CP~ in any event whether 
through judiciaJ proceedings, including· bankruptcy. or otherwise. . . 

I L Release by MKA, Manager, and Guarantors. In consideration for FCP's 
agreement to enter into this Agreement, each ofMKA, Manager and Guarantor (each, a 
"Releasor") releases and forever discbarges-PCP and Freeston.e Investments, lLC, their 
predecessors and successorn.in interest, and tbeirrespective directors; officers, employees •. 
representatives and agents fn?m any and. all claims, damages, liabilities, obligations. actions and 
causes of action, whether sounding in tort, con~act, equity or otherwise, whether known or 
unknown, whether suspected or unsuspected; and whether arising directly in favor of the 
Releasor, or by way of assignment, subrogation, 01' indemnification held by the Releasor, and all 
of the foregoing as may have arisen from any a~ failure.to act, event or state of facts Occuiring 
on or prior to the Effective Date. . 

12.. Section 1542· Waiver.· ReIeasors waive and relinquish., to the fullest extent that 
the Jaw permits. the provisions, rights, and benefits of California Civil Code 9 1542 and other 
statutes or common Jaw principles of similar effect. Releasors acknowledge that they are 
familiar with, andlor have been advised by their legal counsel of, the provisions of california 
Civil Code § 1542, which provides as follows: 
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[Certain clahns not affed;ed hy general re.lease.] A general reiease does not 
extend to claims which the creditor does not know or suspect to exist in his favor 
at the time of exec,uting the release, which ifknown by him must'have materially 
affected his settlement with the debtor. 

13. Acknowledgment and Consideration. MKAand Guarantors hereby ackno~Jlledge 
. and warrant that the forbearance and extension of the maturity date by FCP hereunder constitutes 

fair, adequate and contemporaneous exchange of consideration for the perf!)rrnance of their 
PT9miS<';s pursuant to the tenns of this Agreement 

14. No Waiver; Remedies Cumulative. No failure by ·PCP to exercise, and no delay 
.in exercising, any' right, power or remedy ,under the FCP Note, the FCP Security Agreement, this 
Agreement or any related document shaH operate as a waiver thereof. Dor shall any single or 
partial exercise of any right, power or remedy under the PCP Note, the FCP Security Agreement, 
this Agreement.qr any related document preclude any otherar furth~ exercise thereof or the 
exercise of any other right. power, or remedy. The rights and remedies provided herein and 
therein are cumulative and not exclusive of any right or remedy provided by law. 

15.' Entire Agreement; Amendment. Except as otherwjse stated, this Agreement 
supersedes any prior arrangements and. includes aU understandings of tfle parties with reganrto 
the extension of new credit and forbeanplce from'collection of any obligations.or the 
enforcement of the FCP N"ote or the FCP Security Agreement. Any and all changes to this 
Agreement must'be in writing and signed by.all the parties. The parties agree tc? execute 
properly 'an~ promptly and to deliver any additional documents. and ,to do aU reasonable things 

. ~at may be necessary or appropriate to render ~is' Agreement legally and practica11y effective. 

16. CoUnterparts. This Agreement or the signature pages hereto may be executed in 
any number of counterparts for the convenience of the parties. all of which, when taken together 
and after execution by all parties hereto, shall constitute one and the same agreement 

17. Independent Leg3J. AdVice. Each ofMKA, Manager and Guarantors has had the' 
opP'ortunity t~ seek advice of independent legal counsel of his or its choice in connection with 
this Agreement, and the agreementS and transactions contemplated herein. 

18. No Representations or waminties by FCP. Except as expressly set forth herein, 
FCP makes no representations. 'warranties, promises, or commitinents to loan money. extend 
credit, or forbear from enforCing repayment in conneCtion with any of the documents or 
transactions ,contemp]ated hereunder. Each of MKA, Manager.and Guarantor acknowledges that 
he or it has received the foHowing notice: 

ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND 
CREDIT, OR TO FORBEAR FROM ENFORCING REPAYMENT ARE NOT' 
ENFORCEABLE UNDER WASHINGTON LAW. 

[Remaintler of Page Int~naUy Left Blai11cl 
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IN WITNESS WFRF..EOF, the pa.'1ies have executed this Agreement as of the date first 
written above. 

FREEsTONE CAPITAL PARTNERS L.P. 
By Freestone Investments, LLC 

By: __________________ __ 
Name: 

. Title: 

MKA CAPITAL GROUP ADVISORS, LLC 

By: __ ~~---------------­
Name: 
Title: 

MICHAEL A. ABRAHAM 
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IN WITNESS WHEREOF. the parties have executed this Agreement as offue date first 
written ab~e. 

FREESTONE CAPITAL PARTNERS L.P. 
By Freestone Investments, LLC 

B~ ____________________ __ 

Name: 
Title: 

MKA REAL ESTATE OPPORTUNITY FUND ~ LLC 
By M;KA Capital Gr<?UP Advisors. LLC 

By. ~. 
Name: <Ss-~ ~'VLo 
Title: ,?\2a..\~' 

MKA CAPITAL GROUP ADVISORS, LLC 

By:' .,,--________________ _ 
Name: 
Title:-

MICHA¥L A. ABRAHAM 
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IN WITNESS Wfl FgFOF, the pa.Tties have executed this Agreement as of the date fhst 
written above. 

---- -- ---. ._-

FREESTONE CAPITAL PARTNERS L.P. 
By Freestone Investments, LLC 

By: ______________ ~ __ _ 
Name: 
Title: 

MICA REAL ESTATE OPPORTUNITY FUND I, LLC 
By MKA Capital Group Advisors, LLC 

By: ____________________ _ 

Name: 
Title: 

MKA CAPITi\L GROUP ADVISORS, LLC 
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FIRsT AMENDMErIT TO 
NOTE EXTENSION AGREEMENT (FLVQP) 

TIllS FIRST AMENDMENT TO NOTE EXTENSION AGREEMENT (FLVQPJ (CCPitst 
Amendment,,) is entered into as of March 29, 2008, by and among FREEsTONE LOW 
VOLATILlTY QUALIFIED PARtNERS L.P. C'FL VQ:ei, MKA REAL ESTATE 
OPPORTUNITY FUND I, LLC, 3. California limited liability company ("MKA"), MKA Capital 
Group Advisors, LLC ("Manager"), MICHAEL A. ABRAHAM, an individual ("Abraham") and 
JASON SUGARMAN ("Sugarman). 

RECITALS 

A. FL VQP, MKA, Manager, Abraham and Sugannm are patties t6 that ~rtaiD Note 
Extension Agreement (FLVQP) dated as or February 21,2008 (the "Ndte Extension Agreement 
(FLVOPY') Pumla1lt to which FL VQP, Subject to tlie tenDs and conditions coiltaiIietl therein, 
agreed to extend the dates on which principal.and iitterest are due anll payable under the FL VQP 
Notes. Unless otherwise defined hetein. capitalized terms sMII have the meanings ascribed to 
the~ in the Note Extension Agreement (FLVQP). 

B. MKA, Manager, Abraham and Sugarman liave requested that FL YQP further 
extent) the dales on which prirrcipal and interest are due and payable under the FL VQP Notes. 

AGREEMENT 

NOW, TIIEREFORE, for good and valuable cOnsideration, receipt ofwhlch is hereby 
acImowledged, and foJ. the mutual benefits an~ covtnaiIts as set forth herein, the parties agree as 
follows: . 

1. Amendment to Note ExtlmSion Agreenient(FL VOP). Paragraph 3 of the Note 
Extension Agreement (FL VQP) is deleted in its entirely and replaced with the following: 

. . 
3. . Extension of Payment Due Dates. In the absence of the occurrence of an 

Event of Default (as defined· in the FL VQP Notes), payments under the FLVQP Notes 
shall .be due and payable asfollows: 

Ori2irud Due Date New Due Date Amount 

October 2006 February 28, 2008 April 30, 2008 $2,000,000 
FLVQPNote 

ApriI,2007 January 31. 2008 April 30, 2008 $3,000,000 
FLVQPNote 

In addition, accrued and unpaid interest from December 2007 througb April 2008 in the 
amount 0[$250,000 shail be due and payable on April 30, 2008. 

2. No Further Amehdmenl Except as expressly modified by this First Amendment, r' 
the Note Extension Agreement (FL VQP) shall remain unmodified and in fuJI force and effect 

DEPOSmON 
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and the parties hereby ratifY their respective obligations thereunder. MKA; Manager, Abraham 
and Sugannan acknowledges and agree that the execution and delivery by FLVQP of this First 
Amendment shall not be deemed to create a course of dealing or otherwise obligate FL VQP to 
forbear or execute similar amendments llnder the same or similar circumstances in the future. 

3. Entire Agreement This First Amendment comprises the entire agreement of the 
parties with respect to the subject matter hereof and sliperse1Ies all prior oral or written 
agreements,. representations or c~lIl.lilitments. 

4. Counterparts. This FlIst Amendment may be executed in any number of 
counterparts and by facsimile or eleCtronic transmission for the convenience of the parties, all of 
which, when taken together and after execution by ail parties hereto, shall constitute one mi.d the 
same agreement. 

5. Governing Law. This First Amendment and the rights and obligations of the 
parties hereto shall be construed and inteq>reted in accordance with the laws oftlie State of 
Washington, excluding its conflicts of law provisions. 

ORAL AGREEMENTs OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND 
CREDIT, OR-TO FORBEAR FROM ENFORCING :REPAYMENT AR:E NOT 
ENFORCEABLE UNDER WASffiNGTON LAW. 

[Remainder of Page Inlenticlhally Left Blunk} 
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IN WITNESS WHEREOF:the parties have executed this Agreement as of the ·date fIrst 
written above. 

FREESTONE LOW VOLATI~fIY QUALIFIED 
PARTNERS,L.P. 
By Freestone Investments, LLC 

/7 . ... ...... 
By: '~:f#t. O{)fv . 

N~e: /?iW- Ml~()S:.' 
Title:' {V\~I>I" .y::«..e..}~ lh..w.Jf~-k; Lle. 

, I 

MKA REAL ESTATE OPPORTUNITY FUN:O I, LLC 
By MKA Capita) Group Advisors, LJ..C 

·By: _____ .,..--___ _ 
. Name: 

Title: 

By MKA CAPITAL GROUP ADVISORS, LLC 

By: _____ ~ __________ --
Name: 
Title: 

MICHAEL A. ABRAHAM 

JASON SUGARMAN 

-3-
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IN WIJNBsS WHEREOF. the patties have executed this Agreemetit »S of the da:te first 
written above. 

FREESTONE LOW VOLA HilTY QUALlFIlm 
P ARINERS L.P. 
By Freestone Inv~ents. LLC 

B~~~. ______________ __ 
Name: 
HtIe: 

MKAREALESTATE OPPORIUNIrYFUN'D I. LLC 
By MK.A Capitai Group Advisors, ILC 

~ 13)1:'.. ;~: 
'GregOlY COhtilJo 
President 

By MKA CAPITAL GROUP ADVISORS, LLG 

By: . ~ 
GregoryC~ ~ 
Presideht 

~6?~ 
CHAELA. ABRAHAM 

L --
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SECURITY AGREEMENT 

nus SECURITY AGREEMENT (this "Agrcemenf') is.made and ent~ into as 
of APIil2, 2007, by and between MKA REAL ESTATE OPPORTUNlTY'FUND I, LLC, a 
Califomia limited liability «ompany baving its principal place of business at 26 Corporate PJaza 
Drive Suite 250 Newport.Beach, CA 92660 (the "Debtor''), and Freestone Low Volatility 
Qualified Partnels LP having its principal place of business ~t 1191 Second Avenue, Suite 2100, 
Seattle, Washington 98101 (the "Lendex''). 

The Debtor and the Lender hereby agree as follows: 

I. DEFINITIONS. 

Each reference herein to: 

(a) "Accounts," "chattel paper," "documents," !'equipment," «financial 
. assets," "fixtures," "general intangibles,>' "goods," "instruments," 

"investment property," "equipment," "cash," "deposit accounts," 
'):n:oceeds," "securities," and "secUlities accounts," shall have the 
meaning assigned to each in the Uniform Commercial Code (the 
''UCe''):from time to time in effect in.the State (as defined below). 

(b) "Books and records" shall mean all books, correspondence, credit 
files, records and other docwnents relating directly ot indirectly to 
the Obligations and the Collateral, including, without limitation, all 
tapes, cards, runs, data bases, software programs; diskettes, and 
other papers and documents in the possession or contlOI of the 
Debtor, <my computer service bureau, or othel agent 01 

independent contractor. 

. r 
I 

I 

I 
I 
I 

I 
i 
I 
I 

I 
I 
I (c) "Note" shall mean the Secured Promissory ~ote issued by the 

DebtOl in'favoroffue Lender and dated Apn12, 2007. 
I 

(d) "Obligations" shan mean all indebtedness and liabilities evidenced 
by the Note. 

(e) "Person" shall mean an individual, a corporation, a government OJ 

governmental subdivision or agency, business tzust, estate, trust, 
partnetship or association, limited liability company, two or more 
peISons having a joint 01 common interest, or any other legal or 
commercial entity. 

(f) «St~te" shall mean the State of Washington. 

:II. GRANT OF SECURITY INTEREST. 

i 
I 

I 
I 
I 

I 
I 

I ., 
I 

I 
i Security Interest; Collateral; Ob~tions_ The Debtor heteby grants to the I 

Lender a security interest in and agrees and acknowledges that the Lender bas and will continue I 

NYOIIGAR.R1/997417 :1. 
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to have a security interest in and lien.on all property and assets of the Debtor of every 'kind and 
nature, wherever l~cated, now owned or hereafter acquired or arising, and all products and 
proceeds thereof, including, without limitation, all goods, accounts including without limitation 
aU accollnlSreceivable, aU deposit accounts' and all sectUities accounts, contI act rights, rights to 
the payment of money including tax refund claims, insurance proceeds and tort claims, cash, 
chattel paper, documents, fmancial assets, instruments, general intangibles, securities, patents, 
trademarks, trade names, copyrights, service marks, applications fOI patents, trade!IlaIXs; 
coPYlights and service marks, books and reconis, fumiture, fixtures, equipment, inventory, 
investment property and ail other capital assets (all such pwpelties, ~ts and rights hereinafter 
called, coI1ec~vely, the "CoUaternI") 

III. REPRESENTATIONS, WARRANTIES AND COVENANTS. 

Debtor hereby represents, wall ants, covenants and agrees that: 

L Organization and Powers. 'The Debtor is duly organized; validly 
existing and in good standing under the laws of the state ofCaIifomia The Debtor has the 
power and authOlity to own its properties and to caIty on its business as now being conducted 
and is qUalified to do business in ~vely jurismction where such qualification is necessary. The 
Debtor has the power to execute and perform this Agreement and to gIant the secmity interests in 
the CollateIal to the Lender. Tge execution and pelformance by the Debtor oftbeteuns and . 

. provisions ofthis Agreement have been duly autholized by all requisite action. 

2. Location of Principal Executive Office. The Debtor lepresents to the 
Lender that the location of the Dehtor's principal executive offi~ and the location whele the 
books and records of the Debtor are kept is 26 C91porate Plaza Drive Suite 250 NewpOJt Beach, 
CA 92660. The Debtor agrees that it will not cbange its name;the location ofits principal 
executive office Ol the location where its books and records are kept without priofWIitien notice 
to Lender arid will advise the Lender as to any change in the location (except for temporaIy 
changes in the normal and customary use thereof) for any property complising a paIt of the 
Collateral at least thirty (30) 9ays priorto such chan&e. 

3. Preservatioll of Collateral. If an Event ofDefuult under the Note has 
occurred and is continuing, the Lender may, atits election, discharge taxes and liens levied or 
placed on the Collateral, pay for insUIance on the Collateral and pay for the maintenance and 
preselvation of the COllateraL The Debtor agrees to reimburse the Lender on de!1lIDld fOJ any 
payment made, or any expense incurred by the Lender pUISUant to the fOlegoing authorization, 
and in any event all such payments and expenses shaUconstitute an Obligation hereunder. 

4. .Possession and Use. Until an EVent of Default, the Debtor may have 
possession of the Collateral, provided that the Debtor will not use the Collateral in any unlawful 
manner or in a manner inconsistent with this Agreement 

. 5. Power of Attorney. In the Event ofDefau1~ the Debtor irrevocably 
designates and appoints the Lender, its true and lawful attorneys with full power of Substitution. 
and revocation to execute, deliver, and record in the name of the DebtoI all financing statements, 
amendments, continuation statements, title certificate lien applications. and other docmnents 

NYOlfGARRII991411 :z 2 
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d.eeroed by the Lender to be necessaJY or advisable to peIfect or to continue the perfection of the 
security interests granted hereunder. . 

6. Assignments or Liens. The Debtor will not create or peunit to be· created 
any lien, encumbrance or.security interest of any kind on any of the CQIlate!aI otherthan for thl? 
benefit of the Lende!; nor grant 01 permit to be granted any guaranty other than for the benefit of 
the Lendel, except in connection with (i) loans obtained by DebtoI which do not result in 
Debtor's outstanding debt being in an amount greater than twenty five percent (25%) of Debtor' s 
total debt: and equity capital, as shown on Debtors most recent financial statetnentS, 01 (n) debt 
expressly subordinate to the Note Nothing contained herein shall be deemed to restrict Debtor's 
right to gIant pruticipations in its assets to co-managed entities. 

7. Remedies. 

Upon an Event of Default (as defined in the Note), the LendeI may, subject to the 
other tenDS ohMs Agreement, without notice or demand declare this Agreement to be in default 
and thereafter, to the fullest extent peunitted by applicable law: -

(a) The Lender shall have, in. addition to all other rights and remedies 
given it by any instrument OF other agreement evidencing, or 
executed and delivered in connection with, any of the Obligations 
and othenvise allowed by law,the rights and remedies of ~ secured 
party under the Uniform CQmmereial Code as enacted in any 
jurisdiction in which the Collateral maybe located, and without 
limiting the generaIity of the foregoing, the Lender may, without 
(to the fullest extent pennitted by law) demand ofperfonnance or 
advertisement or notice of intention to sell.oroftime or place of 
sale or of redemption or other notice or demand whatsoever 
(except that the Lender shall give the Debtor at least ten days' 
notice of the time ~(l place of any pIOp0se4 sale or Othel 

disposition), all ofwhicb. are hereby expressly waived to the fullest 
extent peunitted by law, sell at public orprivate sale orotherwise 
realize upon, at such place as shall be determined by the Under, 
the whole or from time to time any part of the Collatexal in or upon 
which the Lender shall have a security interest odien hereunder, or 
any interest which the Debtor may have therein, and after 
deducting from the proceeds of sale OJ other disposition of the 
Collateral all expenses (mcluding all reasonable expenses for legal 
services) shall apply the residue of such proceeds towaro the 
payment of the Obligations, t!le Debtor remaining liable for any 
deficiency remaining unpaid aftex such application. Ifnotice of 
any sale or other disposition is required by law to be giyen to the 
Debtor, the Debtor hereby agrees that a notice given as provided 

-herein shall be reasonable notice of such sale or othCt disposition. 
The Debtor also agrees to assemble the Collate.tal at such place or 
places as the Lender reasonably designates by WIitten notice. At 
such sale or other disposition the Lender may, and any other 
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(b) 

(c) 

pexson or entity owed any Obligation may·itself, purchase the. 
whole or any part of the Collateral sold, free from any right of 
redemption on the paIt of the Debtor, which right is hereby waived 
and released to the fullest extent pemritted by law. 

Furthermore, without limiting the generality of any of the tights 
and remedies confe~d upon the Lender Wlder this Section 8, the 
Lender to the fullest extent permitted by law, may enter upon the 
premises of the DebtOl, exclude the DebtOl therefiom and .take 
immediate possession of the CollateJru, eithet pelsonally or by 
means of a .receiver appo~ted by a court therefor, using all 
necessary force ~o do so, and maY,at their option, use, operate, 
manage and control the Collateral in any lawful manuel and may 
collect and receive all income, revenue. eammgs, issues and 
p~ofits therefrom, and may maintain, r~pair, renovate, alter or 
remove the Collatelal as the Lender may determine in its 
discretion, and anysuch moneys so collected 01 received by the. 
Lender shall be applied to, or may be accumulated for applicatiO!1 
upon, the ObligationS in accmdance with this Agreement. 

The Lender agrees that it will give notice to the Debtor of any 
enforcement action taken by them puisuant to tills Section 8 
promptly after commencing such action. 

IV. MISCELLANEOUS. 

1. Fees and Expenses. Any and ali reasonable fees. costs and expenses, of 
whatever kind or nature, includingreasonableattomeys' fees and legal expenses and other· 
reasonable professional fees and expenses incurred by the Lender, in connection with the 
payment or discharge of any taxes, liens, security interests or encummances, insurance 
premiums, or otherwise protecting, maintaining OI preserving the Couateia~ the release or partial 
release of ColIatezaI fium the secutity ~nterest of this Agreement, in attempting to collect the 
Obligations, or the enforcing, foreclosing, retaking, holding, storing, processing, selling 01 

otherwise realizing upon the Collateral and the Lendm's security interest therein, whether 
through judicial proceedings or otherwise, or in defending 01 prosecuting any actions or 
proceedings arising out of 01 related to the transaCtion to which this Agreement relates, shall be 
deemed Obligations hereunder and shall be borne and paid by the Debtol on demand to the 
Lender. ' 

2 Waiver. No faIlure to eXeIcise, 01 delay in exercising, 00 the part of the 
Lender, any right, power or privilege hereunder shall OpeIRte as a waiver therept nor shall any 
single or partial exercise of any J igbt, power or plivilege hereunder or thereunder preclude any 
other 01 further exercise theleof or the exercise of any other right, power.or privilege. 

. 3. Choice of Law; UnenforceabiJity. Tbis Agreement shall be consbued in 
accordance with and governed by the local laws (excluding the conflict oflaws ru!es. so-called) 
of the State. The provisions of this Agreement are severable, and ifany clause or provision shall 
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be held invalid or unenforceable in whole ox in part in any jurisdiction, then such ip.validity or 
unenforceability shall affect only such clause or provision, or part thereof: in such jurisdiction 
and shall not in any manner affect such clause or provision in any other jmisdiction, or any other 
clause or provision of this Agteement in any jutisdiction. 

4. Modification. This Agreement is subject to modification only by a 
writing signed by the LendeI and the Debtor. 

5. Successors and Assigns_ The benefits and burdens of this Agreement 
shall inw-e to the benefit of and Qe binding upon the respective SOCCe8S0IS and assigns of the 
Debtor and LendeI; provided, however~ that the rights and obligations ofllie Debtor under tIlls 
Agreement shall not be assigned or delegated without:the prior written consent of the Lender. 
and any plUp.0tted assignment or delegation wit1}out such Consent shall be void. 

6. Jurisdiction and Ven ue. The Debtor hereby iIfevocahly consents that 
any legal action or proceeding against it or any of its propeIty with JeSPect to any· matter arising 
under or relating to this A.,areement may be brought in any court of the State, or any FedeIal 
COurt of the United States of America located in the State, as the Lende! may elect, aIld by 
execution and delivery of this Agreement the Debtor.hereby sUbmits to and accepts with regard 
to any such action or proceeding, fOJ itself and in respect ofits plOperty,-geneIally and 
unconditionally. the jurisdiction of the af<i.resaid comts. The Debtor finther inevocably consents 
to the service of process in any such action or proceeding by the·Jriailing of copies thereof by 
legistered or certified mail, postage prepaid, to the Debtor at Its addreSs ·set forth herein. The 
foregoing, however, shall not limit the Lender 'srights to ,serve process in any other manner 
permitted by law or to bring any legal action 01 ploceeding or to obtain execution of judgment in 

, any other jurisdiction. 

7. Notices. Except as otherwise specifically provided for herein, any notice, 
demand or communication hereunder shall be given in writing (mcludingfacsimile transmission 
01 telex) and mailed OJ delivered to each party at its address set fOIth below, or, as to each ~, 
at such other address as shall be designated by such party by a plior notice to the other patty in 
accordance with the tetms of this provision. Any notice to a Lender shaI1 be sent as follows: 

NYOlIOARRI19974J72 

Freestone Low Volatility Qualified Pm1ners L.P. 
1191 Second Avenue. Suite 2100 
Seattle, Washington 98101 
Attention: Atthur Goldman 
Telephone: (206) 398-1100 
Telecopy: (206) 398-0310 

with a copy to 

Finn Dixon.& Herung LLP 
177 Broad ~fleet, 15th Floor 
Stamford, CT 06901 
Attention: Matthew S. Eisenberg 
Telephone (203) 325-5034 
T elecopy 203) 325-5001 
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" .. , 

Any notice to the Debtor shall be sent as follows: 

MKA Capital Group Inc. 
26 Corporate Plaza Drive Suite 250 
Newport Beach, _CA 92660 
Attention: Jason Sugaunan 
Telephone: (949)"729-1660 
Ielecopy: (949) n9-16-65 

All notices hereunder shall be effective (i) five (5) business days after such notice is mailed, by 
registered or certified mail, postage prepaid (return receipt requested), (Ii) upon delivelY by hand, 
and [xii) in the case of any notice or communication by telex. telex 0] telecopy, on the date when 
sent. 

8.- Counterparts. Ihis Agreement may be executed by the parties hereto 
individually 01 in ~y combination, in one or more counterparts, each of which shall be an 
original and all of which shall together constitute one and the same agxeement 

9_ Descriptive Headings; Context The captions in this Agreement are for 
convenience of reference only arId shall not define or limit any provision_ Whenever the context 
requires,.l eference in this Agreement to the neuter gender shall include the masculine and/or 
feminine gender, and the singular number shaJ! include the plural, and, in each case, vice versa. 

IN WIIN,PSS WHEREOF. the Debtor and the Lendel have executed the 
, foregoing Security Agreement as of the 2nd day of April, 2007. 

NYO I/GARRJ1997417 2 

DEBTOR 

MKAR;EAL ESTATE OPPORTIJNITY FUND 1, LLC 
By: MKA Capital Group Inc., manager 

BY:ra4~ 
Ne: Michael Abraham 

ltIe: CEO 

LENDER 

FREESTONE LOW VOLATILTIY QUAL1FIED 
PAR1NERS L.P_ . 
By: Freestone Investments LLC, its General Partner 

By: 
Name: Gary I. Furukawa 
Title: Manager 
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.sUEORDINATION AGREEMENT 

This Subordination. Agreement (the "Agreement'') is made and entered into on 
this 20th day of February, 2007, among FreestOne Capita! Pai1ners'L.P., Freestone Capital 
Qualified Partners L.P., Freestone Low Volatility Partners LP, Freestone Low Volatility 
Qualified Partners LP (collectively, the "Creditor")~ Gottex Fund Management Ltd., as 
administrative agent (the "Administrative Agenf') to GV A ABL Portfolio Limited, Gottex 
ABL' (CaYIPan) Limited (collectively, the "Original Noiebolders'') and- Gottex ABI Master' 
Fund Limited (the "New Noteholder" and collectively with the Original Noteholders, the 
"Notebolders") and MICA Real Estate Opportunity Fund L. LLC, a ,California limited liability 
corupany{togetlier with its successors and assigns. \'Borrower"). 

WHEREAS, each o-f the Original -Noteholders purchased one or more secured 
registered promissory notes in an aggregate principal amount of$60,ooo,OOO; and 

WHEREAS, it is a condition precedent to the New Noteholder agreeing to 
purchase a secured promissory note from Borrower (the _"New Note") th~t Creditor enter into 
this Agreement . . , 

NOW, THEREFORE,. to induce the New Noteholder to purchase the New Note, 
and for other valuable consideration, receipt of which is hereby acknowledged, the parties ,to· this 
Agreement, intending to be legally bound hereby, agree as follows: 

1. Ali obJ,igations of Borrower, howsoever created, ansing or evidenced, 
-whether as principal obligor, gUarantor, surety, accommodatlon party, or· otherwise, direct or 

, indirect, absolute or' continient or now or hereafter existing or due or to become due are ' 
hereinafter called '"Liabilities." !'Senior Liabilities" means all Liabilities, to the Noteholdeis, 

_ the, aggregate principal ?mount of which shall not exceed $135,000,000, including, but not 
limited to (i) those "Liabilities arising pursuant to or in connection with each secured regist~ed 
promissory note purchased by a Noteholder from Borrower from time to time (collectively, the 
"~QY:§'). ~9-_ aJ! 4Q~W!leqts required to be ex~uted 'or deliver~ pursuap.~ thereto or in 
connection therewith (c:ollectively with the Notes, the "Facility Doctunents'') and (Ii) any and ali -
interest accruing on any of the Senior .Liabilities after .th~ commencement of any proceedings 
referred to in paragraph 3 hereo4 notwithstanding any provision or rule of law which might 
restrict or otherwise impair the rights of the Notooolders,as against Borrower or anyone else, to 
collect such interest uJuniorLiabilities" means all Liabilities to the Creditor now and hereafter 
existing., Each of Creditor and Borrower agree that, to the extent and manner hereinafter set 
forth, the repayment to Creditor of all or any portion of the Junior Liabilities is, and shall at all 
times be, subordinate to the prior indefeasible payment in full of all of the Semor Liabilities. 
For 'purposes of this Agreement, the Senior Liabilities shall not be deemed to have been paid in . . 
·fun untn the NotehoIders shall have been indefeasibly paid in. full by· Borrower in United States 
dollars. 

2. The payment of princip;U of (and premium, if any) and interest and other 
payment obligations in respect of the Junior Liabilities shall be subordinate to the prior payment 
in fujI of the Senior Liabiliq.es to the extent that no payments ofpriucipal of (or premium, ifany) 
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or intereSt on, or otherwise due in respecl of such Junior Liabilities, may be permitted for so long 
as any default on the Senior Liabilities exists, 

3, In the event of any dissolution, winding up, liquidation, readjustment, 
reorganization or other similar proceedings relating to Bo'rrower or to its creditors, as such, or to 
its property'(whether voluntary or involuntary, partial or complete, and whether in banlcruptcy,. 
insolvency, or receivership, or upon an assignment for: the benefit of creditors, or any other 
marshalling of the assets 'and liabilities of Borrower, or any sale of alt or substantially all of the 
assets of Borrower, or otherwise), the Senior Liabilities shall first be illdefeasibly paid in full 
before Creditor shall be entitled to receive and to retaia any payment or distribution in respect of 
the Junior Liab.ilities (other than member~p interests otBorrower as reQrganized or·readjusted, 
or debt securities of Borrower or any other entity provided fo]." by a plan of reorganization or 
adjustment, which securities are subordinated to the payment of the Senior Liabilities and 
securities received in lieu thereof which may at the lime be outstanding (collectiveJy, the 
«Permitted Securities"), and, in order to effect the foregoing (a) all payments and disf;no~ons 
of any kind or character in respect of the Junior Liabilities (other than Permitted Securities) to 
which Creditor would be entitled if the Junior L.iabilities were not subordinated, or subOrcl4urted 
and pledged or assigned, pursuant to this Agreement shall be made directly to the Noteholders, 
(b) Creditor shall promptly file a claim or claims, in the form requfred in sueh proceeuings, for 
the' full outstanding amount of the Junior Liabilities, and shall cause said claim or claims to be 
approved and all payments and other distributions in respect thereof other than Permitted 
Securities to be made directly to the Noteholders, and (c) Creditor hereby. irrevocably agrees that 
the N"oteholders may, at its sole discretion, in the name of Creditor or otherwise, demand, sue 
for, collect and receive any and all such payments or distributions (other thlm with respect to any 
Pennitted Securi~es), . 

4. ~otwithstanding anjthing herein to the.contrary, Creditor will forbear any 
action aga,inst Borrower for the collection or payment of the Junior Liabilities until such time as 
the Senior Liabilities have been fully and" indefeasibly paid, satisfied and discharged. 

5, It: after an Event ofDefuult (as defined in the Notes) has been declared by 
a N"oteholder, aI+ appli·cable cure periods with respect to the relevant Event of Default have 
expired and Creditor has- been notified-of such declaration, Creditor receives any payment or 
other distribution of any ~d -or character from Borrower or any other source- whatsoever in 
respeCt of any of the Junior Liabilities, other than as expressly permitted by the terms of this 
Agreement, . such payment or other distribution shall be received in trust for the N oteholders and 
promptly tmned over by Creditor to the Adn;Unistrative Agent, tl?gether with all necessary and 
appropriate endorsements thereto. CreditOr will mark its books and· records, and -cause Bonower " 
to mark its books and records, so as to clearly indicate that the Junior LiabjIities are subordinated . 
in accordance with the terms· of this Agreement, and will cause any promissory n'ote or other" 
instrument which .at any time evidences any of the Junior Liatiilities to be consp1cnously marked 
as folI<?ws: . . 

This instrumentis sll~ject to the tenus of a Subordination Agreement by and 
among Freestone" Capilal Partners L.P., Freestone Capital Qualified 
Partners LoP., Freestone Low Volatility Partners LP, Freestone Low 
Volatility Qualified Partners LP, Gottex Fund Management Ltd., and MICA 
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.' 

(' 

R~1 ~te Opportunity Fund I, LLC No~th~ding any co'ntrary 
statement contained in. this' instroment, no payment on account of principal 
or interest thereof shall be received by the. holder except in accordance with 
the terms of such Subordination Agreement 

Creditor will execute such further documents or instruments and take such further action as the 
Noteholders may reasonably request from time-to-time in order to 'carry out the intent of this 
Agreemenl 

. 6. Creditor shall not, without the prior written consent of the Noteholders, 
exercise any rights of Creditor as a secured party~ with respect to the enforcement of its ,rights as 

. a secured party, until aU of the obligations to' the Notebolders have been satisfied in fulL 
Creditor hereby subordinates a+lY and all security' interests which Creditor now has or hereafter 
acqtilies in any assets of MKA, 10 the security interests of t4e Administrative Agent, as agent to 
the Noteholders, which the A~inistrative Agent now has or hereafter acquires, in any and all of 
the assets of MKA (th~ "ColIateraI"). The subordination and priorities specified herein are 
applicable irrespective of·the time or oroer of attachment or perfection of the security interests 
referred to herein and the time at order of filing of financing statements. The Administrative 
Agent's claim. <;m behaJIof the Notehoiders, to proceeds realized or received by MKA from the 
'sale, collection, liquidation or other disposition of Collateral shall 'have priority OVyf. Creditor's 
claim to such proceeds. Arry proceeds recetved by Creditor with respect to the enforCement of 
its security inte~ in·contravention of this Agreement shall be deemed to have been collected or 
received by Creditor as tn,lstee for the Noreholders and shall be paid over to the Administrative 
Agent, on behalf of the Noteholders, on account of the obligations due and owing by Borlower to 

.: the Noteholders. Creditor agrees not to permit any of the terms of the Junior Liabilities to be . 
changed in a manner adverse to the Noteholders' interest under this. Agreement, without the prior 
written consent of the Noteholders. The parties hereby agree, that if a Noteholder declares an 
Event of Default (as defined in the Notes) under any Note, Freestone shall have the right to 
declare an event of default, default, or the like, under its loan agieement, or the 1ik~, with MKA. 

7. Creditor agrees'not to assign or tiansfer the Junior Liabilities without (a) 
pilOT notice to the N"oteliolders, and (b) written agreement oy the assignee or transferee to be 
bound by the terms of this Subordination Agreement 

8. This Agreement shaI1 in all respects be a continuing agreement and shall 
remain in full force and' effect until the Senior Liabilities shall have been indefeasibly· paid in 
~. . ' 

9. The Noteholders may. from time-to-time, whether before or after any 
discontinUance of this Agreement, at its soled.iscretion ang without notice to Creditor, take any 
or all of the following actions: (a) retain or obtain a serority interest in any property ofBoITower 
to secure any of the Senior Liabilities, (b) extend or renew for one or more periods (whether or 
not longer than the original period), alter or exchange any of the Senior Liabilities, or release or 
compromise any obligation of any nature of any obligor with respect to any of the Senior 
Liab~es, and (c) release its security interest in, or surrender. release or permit any substitution 
or exchange for, all or any parr'of any property securing any of the Senior Liabilities. ·or extend 
or renew for one or more periods (w~ether or not longer than the ,original period) or release, 
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compromise, alter Or exchange any obligations of any nature of ~y obligor with respect to any. 
such property. 

10. The' Noteholders may, from time-to-time, whether before or after any 
discontinuance of this Agr?Cm~nt, assign or ~fer any at all of the Senior Liabilities or any 
interest therein; and, notwithstanding any such assignment or transfer thereo~" such Senior' 
Liabilities shall be and remain Senior Liabilities for the purposes of this Agreement,· and everY 
immediate and successive assignee or transferee of any of the Senior Liabilities or of any interest 
therein shall, to the extent of the interest of such assignee or transferee in" the Senior Liabilities, 
be entitled to the. benefits of this Agreement to the same extent as if such assignee or transferee 
were the Noteholders; provided. however, that, unless the NotehoLdcrs shall otherwise consent in 
writing, the Noteholders shall have an unimpaired right, prior and superior to that of any such 
assignee or transferee, to enforce this Agreement, for the benefit of the Noteholdei"s, as to those 
of the Senior Liabilities which the Noteholders has not assigned or transf~ The parties 
hereby agree that any assignee or transferee of aU or any portion of the SeniorLiabilities, or any 
interest therein, shall be, irrevocably, tbirdparty beneficiaries of this Agreement For the 
avoidance of doubt, Gottex shall notify Creditor prior to making any such transfer or assignment,. 
as the case may be. 

1 L The NotehoIders sh.all not ~e p.rt>Judiced in its right under this Agreement 
by any act or failure to act of Borrower or Creditor. or any" noncompliance of Borrower or 

.Creditor with lJIlY agreement or obligation, regardless of any knowledge thereof which the 
Noteholders mayha-v-e or with which the Noteholders may be chatged; and no action of the 
Noteholders pennitted hereunder shall In any way affect or impair the rights of the Noteholders 
and the ob1ig~ons of Creditor under this Agreement 

12. No delay on· the part of ~e Noteh(liders in the exercise of any right or 
remedy shall preclvde other or further exercise" thereof or the ex.ercise of any other right or 
remedy; nor shall any modification or Waiver of any of the provisioJlS of this Agreement be 
binding upontheNoteholders except as expressly set forth in a writing duly signed and ~e1ivered 
-on behalf of the Noteholders. . 

13. The provisions of this Agreement are solely for the PUIposes of deDning 
the relative rights of the holder of JUJ1ior Liabilities a£!d the holders of Senior Liabilities. 
Nothing cOn~ed in this Agreement is intended to or shall impair, as between Borrower and the 
bolder of the Junior Liabilities, the obligatipn of Borrower to pay the Junior Liabilities as and 

. when the same·shall become due and 'payable in accordance with their terms, nor shall anything 
herein prevent the holder of the Junior Liabilities from exercising a11 remedies otherwise 
pennitted by applical:>Ie law or under or with respect to the Junior Liabilities upon def!mlf, 
subject to the restrictions set forth in this Agreement and the rights, if any;under this Agreement 
of the bolders of Senior Liabilities in respect of cash, property, or securities (other than Permitted 
Securities) of Borrower received upon the exercise ofanr such remedy_ . 

. . 
14. This Agreement shall be binding .upon Creditor and Upon its persoD;li 

representatives, successors and assigns. 
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15. This Agreement shall be construed in accordance willi and governed by 
the laws "Of the State of New Yorlc (without regaro to its conflicts of laws principles). Wherever 
possible each provision of this Agreement shall be interpreted in such manner as to be effective 
and valid under applicable law, but if any provision of this Agreement shall be enjoined by or 

,invalid under sUch law, such provision shall be ineffective to the extent of soch prohibition or 
invalidity, without mvalidating the remainder of such provision or the'remaining provisions of 
this Agreement ',' " 

16. Creditor shall provide the Noteholders with written notice of any default 
by Borrower under the' Junior Liabipfies contemporaneously with the giving of such notice to 

. Borrower. Upon the declaration of any Event of Defuult (as defined in the N'otes) un.der a Note, 
the Administra~ve Agent shall provide Creditor with prompt written notice of such declaration. 

17. Borrowersballindemnify the Administ:rative Agent, the Noteholders, their 
respective agents, employees, affiliates, officers and directors (each, an !<Indemnitee") aiamst, 
and hold each Indemnitee harmless from, any and all losses, claims, damages, liabilities and 
related expenses' ('mcluding the fees, charges and disbursements of any counsel for any, 
Indemnitee) incurred by any Inde!nnitee or asserted against any Indemnitee by any third PartY or 
by.Borrower or any. of its affiliates, arising out of, in collncction With, or as a result of (i) 1he 
exeCution or delivery of this Agreement, any or any agreement or instrument contemplated 
hereby or thereby, the performance by the parties hereto oftbeir respective obligations hereunder 
or thereunder or theeonsummation of the transactions contemplated berebyor thereby, or (it) 
any actual or prospective claim., litigation, investigation or proceeding relatilig to any of the 
foregoing, whether based on conira~ tort, pf any other theory, whether broug};1t by a tbird"party 
or by Borrower or any' of its affiliates, and regardless of whefu.er any Indemnitee is a party 
thereto, provided that such indeDmity shall not, as to any 'Indemnitee, be . available to the extent 
that such losses, claims, damages, liabilitieS pr related expenses (x) are dete1iInirled by acoUIt of 
competent juri~diction by final ,and nonappealable judgment to have resulted from the gross 
negligeUce or willful misconduct of such Inc;Iemnitee or (y) result from a claim brought by 
Borrower or any affiliate thereof against an Indemnitee for breach in· bad :faith oJ such 

'Ind.emJl.itee's obligations 'here~4er. if Borrower or such affiliate has obtained a final and 
nonappealable judgment in its favor o~ such claim as determined by a court' of competent" 
jurisdiction. 

18., 1Jlis Agreement may· be signed in counterp~ each of which shall be an 
original and all of which, when taken together. sball constitute one and the same instrument. 
Deliveiy of an executed counterpart of a signature page of this Agreement by ,facsimile shall be 
effective as delivery of a manually executed counterpart of1his Agreemenl 

19. Each of Gottex and Borrower hereby represent, warrant and 'covenant that 
the aggregate principal amount outstanding under the Notes shall not exceed $135,000,000. " 

[SIGNATURE PAGE TO FOLLOW] 
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At.. IN WITNESS WHEREOF, this Subortlination Agreement has been entered into as of this 
~ day'ofFebiuary, 2007. . 

GOTIEX FOND MANAGEMENT LW. 

Br. ______________________ _ 
N(ifne: 
Title: 

FREESTONE CAPrtAL PARTNERS L.P. 

By:, ______________ ~ __________ _ 
Name: 
Title: . 

FREESTONE CAPITAL QUALIFIED 
PARTNERS L,.P. 

B~~ __________ ~------------_ 
Name: 
Ti~e: 

"FREESTONE LOW VOLATILITY PAR1NERS 
LP 
Br.~~ ______________________ _ 
Name: 
Title: 

FREESTONE LOW VOLATILITY QUALlFIED 
PAR1NERSLP 

B~~ ________________________ _ 

Name: 
Title: 
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IN WITNESS WHEREOF, this Subordination Agreement has been entered into as of this 
_day ofFebrual}', 2007. 

r. 
( 

GOTIEX FUND MANAGEMENT LID. 

MKA REAL ESTATE OPPORTUNITY FUND· 1, 
LLC 

Br. ______________ ~ ____ __ 

Name: 
Title:' 

FREESTONE CAPITAL I'ARTNERS LP. 

B~~ ______________________ __ 
Name: 
Title: 

FREES.TONE CAPITAL QUALIF1ED 
PARTNERS L.P. 

By., ________________________ __ 

Name: 
Title: 

FREESTONE LOW VOLATILITY PARTNERS 
LP 

~~.---------------------
Name: 
TItle: 

FREESTONE LOW VOLATILITY QUALIFIED 
PARTNERs LP . . 

By.~ ____ ~ ________________ ___ 

Name: 
Title: 

._~ __ ..... -. ___ .-••• -~_~ ___ • _____ ... " __ '0 ••• __ • __ 

• 
! 

I 
I 
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IN WITNESS WHEREOF, this Subordination Agreement bas been entered into as of this 
20th dilyofFcbruary,2007. . 

---- --_ .. 

GOTI'EX FUND MANAGEMENT LTD. 

By..~. ______________________ _ 

NaJ!le: 
Title: 

MKA REAL ESTATE OPPORTUNITY FUND r. 
Ltc 

By. ______________________ __ 

Name: 
. Title: 

FREESTONE CAPITAL PARTNERS L.P. 

By. fikv 7l~~" 
Name: ~oshi' 
Title: Meqtbei of the General Partner 

FREESTONE CAPITAL QUAIJFJED 
PARTNERS L.P. • 

By. ~~ 
Name: Ken Miyoshl . 
Title: Member of the GenernI Partner 

FREESTONE LOW VOLATILITY PARTNERS 
LP ~.. ......... 
By: ~~0~-z~ 
Name: Ken Miyoshi '" 
Title: Membec of the Genera] Paitner 

FREESTONE LOW VOLATILITY QUALIFIED 
PAR1NERSLP 

BY:'~ /~P0' 
Name: Ken Miyo~hi 
Title: Member of the General Partner 
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APPENDIX- 7 



l .. 

California Finance Code § 22100 states: 

No person shall engage in the business of a finance lender or broker without obtaining a 
license from the commissioner. 
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CERTIFICATE OF SERVICE 

I certify and declare that on the 28th day of September 2009, I 

caused to be served by legal messenger service the foregoing Opening 

Brief on the following parties at the following addresses: 

Ragan Powers 
Brad Fisher 
Davis Wright Tremaine LLP 
1201 Third Ave Ste 2200 
Seattle, WA 98101-3045 

~~~ 
~ veril Rothrock, WSBA #24248 
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