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L INTRODUCTION

This lawsuit arises from the denial of coverage under a Skilled and
Intermediate Nursing Policy issued to Evelyn Bushnell by Respondents
(hereafter “Medico™). The Policy, issued on October 9, 1986, provided
nursing care coverage for any condition following the hospitalization for
that condition of at least three days. Upon the enactment of the
Washington State Long-Term Care Insurance Act, RCW 48.84, effective
January 1, 1988, insurers could no longer issue new policies containing
hospitalization clauses.

On February 24, 2007, Ms. Bushnell was admitted to a nursing
home without any prior hospitalization. On March 1, 2007, her Policy
lapsed for failure to make any further premium payments. She made a
claim for benefits which was denied because (1) she had not been
hospitalized prior to going to the nursing home, per the policy terms, and
(2) her policy lapsed for failure to pay the required premiums.

Ms. Bushnell filed suit challenging the denial of her claim arguing
that the hospitalization clause was not valid because of the change in the
law. Both parties filed motions for summary judgment on the coverage
issue and on the claim that Respondents Medico acted in bad faith.

The court granted summary judgment in favor of Medico finding

thar the hospital clause was valid, Ms. Bushnreli was not entitled to



coverage, and that Medico did not act in bad faith. (CP 367-69)
Appellant moved for reconsideration which was denied. Appellant
appeals the Order Granting Summary Judgment and the Order Denying
Reconsideration.

IL RESPONSES TO “ASSIGNMENTS OF ERROR” AND
“ISSUES RELATED TO ASSIGNMENTS OF ERROR”

A. RESPONSES TO _APPELLANT’S ASSIGNMENTS OF
ERROR

1. The hospitalization clause was valid because the
policy was issued prior to the effective date of the law prohibiting such
clauses.

2. Ms. Bushnell was not entitled to coverage as a
matter of law.

3. There is no evidence that Medico committed any
unfair or deceptive acts in the sale and marketing of the nursing care
policy.

4. There is no evidence that Medico acted
unreasonably in denying the claim.

5. Appellant was not entitled to costs and attorney’s
fees.

B. RESPONSES TO APPELLANT'S ISSUES PERTAINING
TO ASSIGNMENTS OF ERROR




1. Insurers were not prohibited from offering an
insurance policy with a three-day hospital stay requirement prior to
January 1, 1988.

2. Ms. Bushnell’s policy did not change with the
changes in the law because the law did not have retroactive application to
policies issued prior to January 1, 1988.

3. The hospital stay requirement was valid and did not
violate public policy at the time it was issued.

4. The trial court judge is allowed to decide an issue
based on the law he sees appropriate regardless of whether or not a party
initially raised a particular case in their argument.

5. Estoppel does not apply to this case to prevent the
trial court judge from deciding the issues based on whatever grounds he
deems proper.

6. The trial court did not inject any issue of intent.

7. There is no evidence that Medico was deceptive and
misleading in marketing a policy with a hospitalization clause prior to
January 1, 1988.

8. There is no evidence that Medico was deceptive and
misleading in marketing a policy which it was bound to honor and could

not cancel as long as Ms. Bushnell paid her premiums.



9. There is no evidence that Medico did not conduct a
reasonable investigation of Ms. Bushnell’s claim.

10.  There is no evidence of bad faith on the part of
Medico.
III. STATEMENT OF THE CASE

A. STATEMENT OF FACTS !

Evelyn Bushnell purchased an insurance policy for nursing care
(Skilled and Intermediate Nursing Policy No. OB78225; Form 3355) from
Respondents on October 8, 1986. (CP 13; CP 552) (Hereafter referred to
as the “Policy.”) The Policy is not a long-term care insurance policy as
contempliated by RCW 48.84. (CP 79; 448-49; 579, 597) The Policy
provided benefits for skilled nursing case and intermediate nursing care
upon meeting certain conditions, including (a) paying premiums; and (2)
being confined to a hospital for three days prior to entering nursing care
for treatment of the condition for which the customer had been

hospitalized. It is clear this was a policy to provide coverage for a limited

! Appellant designated his trial brief and attached exhibits as Clerk’s Papers for this
appeal (CP 295-351). In his opening brief, Appellant has cited some of the exhibits to his
trial brief as evidence. Respondents objects to these documents as proper evidence for
this appeal. This case did not go to trial, but was decided on summary judgment. None
of the exhibits to the trial brief were admitted into evidence below nor were they
* considered by the court on summary judgment. (CP 367-68) The trial brief and exhibits
should not be relied upon or cited in this appeal. Appellant also relies on facts submitted
in a declaration in support of his Motion for Reconsideration. (CP 370-95) These “facts™
are also not properly part of the record. A separate Motion to Strike was filed by Medico
on November 30, 2009, and is incorporated by reference herein.



number of conditions, i.e. those which required hospitalization first, rather
than all conditions that might require long-term care for which
hospitalization wouid not necessarily be needed or expected.

On February 24, 2007, Ms. Bushnell was admitted to Lake Vue
Gardens Convalescent Center, a nursing facility, without previously being
hospitalized. (CP 601, 604) On March 6, 2007, Medico received Ms.
Bushnell’s Proof of Loss claim for benefits under her policy.> (CP 430,
585, 602) On June 20, 2007; benefits were denied because Ms. Bushnell
had not been hospitalized for three days prior to her admission to Lake
Vue and because her policy had lapsed for non-payment. (CP 47)

1. ThePolicy

The Policy essentially consists of five pages plus a one-page
schedule of benefits. (CP 30-35; attached as Appendix A) It is not a
long, complicated policy and does not contain any fine print.

The Policy was issued to Ms. Bushnell, effective on October 9,
1986. (CP 35; CP 5350) This is stated on the Policy Schedule. (CP 35)
Appellant admitted in his October 12, 2007 letter to Medico that the policy
was issued on October 9, 1987. (CP 50) In his complaint, he admitted the

Policy was issued on or about October 8, 1986, that Ms. Bushnell paid her

? Medico never asserted that the Proof of Loss or claim for benefits was untimely as
alleged in Appeliant’s brief at page 19 without citation to any facts. Medico never
asserted that the date the claim was received had any effect on the denial of coverage.



first premium (for the first year) before the policy was issued, and that she
then tendered her first annual renewal premium payment on November 1,
1987. (CP 13) These facts support the fact that the policy was issued
effective as of October 9, 1986.

Appellant asserts that the Policy “was issued after the long term
care act took effect.” (Appellant’s brief at 15) He claims it was isstued on
January 28, 1987, based on a letter purporting to enclose a copy of the
policy to Ms. Bushnell. (Appellant’s brief at 6) (See CP 353) This letter
does not state the date the Policy was issued and is simply not probative of
the issue date. Also, RCW 48.84, and in particular WAC 284-54-150(7)
concerning hospitalization clauses, were effective only for polices issued
after January 1, 1988, RCW 48.84.910, a year after the issuc date claimed
by Appell.ant.3

2. The Policy Lapsed

The Policy was in force as long as Ms. Bushnell paid the required
premiums. Premiums were $124.60 for each 60-day period and remained
unchanged for the duration of her policy. (CP 552, 853) The Policy

granted a 31-day grace period for payment:

3 The Policy required a six-month waiting period for coverage of pre-existing conditions:
“Conditions you have had in the five years before your Policy Date are not covered until
your policy has been in force at least six months.” (CP 30, Part C) The six-month
waiting period for pre-existing ccnditions thus ended on April 9, 1987. The waiting
period did not change the issue date of the Policy.



PART B: RENEWAL AGREEMENT
As long as you pay the renewal premium then in effect on
the date it is due or during the 31-day grace period, we
cannot refuse to renew your policy . . .. Your policy stays
in force during your grace period.

(CP 30)
PART M: POLICY PROVISIONS
(3) Grace Period: Your premium must be paid on or
before the date it is due or during the 31-day grace period
that follows. Your policy stays in force during your grace
period. You always have your grace period unless your

policy will not be renewed. .

(4) Reinstatement: Your policy will lapse if you do not
pay your premium before the end of the grace period.

(CP 33)

Ms. Bushnell’s last payment was received by Medico on February
I,2007. (CP 615) This payment, on the last day of the grace period, was
for the coverage period January 1, 2007-February 28, 2007. (CP 615)
When no payment was received for the March 1, 2007-April 30, 2007,
premium period, Ms. Bushnell was sent a reminder notice. (CP 552, 556-
557) When no premium was received during the regular payment period,
a “Past Due Notice” was sent on March 12, 2007, advising that coverage
would lapse unless prompt action was taken. (CP 553, 556, 558) No
further payments were made and coverage lapsed on March 1, 2007. (See

CP 615) These facts have never been disputed.



The Policy also had a 20-day waiting (“elimination”) period before
payments would begin if there was coverage:

PART F: DEFINITIONS

(2) “Elimination Period” means the number of days for

which benefits are eliminated in consideration for a reduced

premium. The elimination period, if any, starts on the date

that benefits would otherwise begin and it is in effect for

the number of days shown on the Schedule.
(CP 31) The Schedule stated a 20-day elimination period. (CP 35) If
there was coverage under Ms. Bushnell’s policy, she would not have been
entitled to payment of any benefits until March 16, 2007 (twenty days
after entering a nursing care facility). However, it is undisputed that
policy premiums were not paid for any coverage period after February 28,

2007.

3. Hospitalization Clause

The Policy contained a provision, as a prerequisite to benefits,
requiring a three-day hospitalization for the medical condition causing the
need for care prior to nursing home admission:

PART G: SKILLED NURSING CARE AND IMMEDIATE
NURSING CASE BENEFITS

To be eligible to receive benefits under Part G (a) and Part
G (b), your confinement must:

(1) be in a Nursing Facility;
(2) be recommended by a physician;



3) start within 14 days after required hospital
confinement of at least three days in a row;
and,

(4) be for the continued treatment of the
condition(s) for which you  were
hospitalized.

(CP 32) Paragraph (3) of this provision is referred to as a “hospitalization
clause.”

Ms. Bushnell was admitted directly from her home to Lake Vue
Gardens Convalescent Center, a nursing facility, on February 24, 2007.
She was not hospitalized prior to being admitted to Lake Vue. (See CP
611).

On June 20, 2007, after investigating the claim, Medico advised
Ms. Bushnell that there was no coverage because she had not been
hospitalized before her admission to the nursing facility and also because

the Policy had lapsed due to lack of premium payments. (CP 47)

4, Medico’s Procedures and Investigation

Donald Lawler is Senior Vice President and General Counsel* for
Medico. He has been employed with Medico since 1992. (CP 578) One
of his responsibilities has been to insure that all Medico policies are in
compliance with state laws, including Washington. (CP 580) He and the

Medico legal and compliance departments are at all times knowledgeable

% He is licensed in Nebraska and fowa. (CP 579)



of Washington state law. They use many resources on an ongoing basis to
stay current and provide company employees with current knowledge of
applicable laws. (CP 580) Mr. Lawler’s credentials as an insurance
professional and attorney, his ability to read, understand, and evaluate
Washington law, and competence to train Medico employees about
Washington law have never been disputed.

It is also Mr. Lawler’s responsibility along with the legal and
compliance departments to evaluate whether any changes in the law
require an amendment or issuance of a new policy. (CP 581) For Medico
to sell any policy in the State of Washington, it must first submit the
policy to the Insurance Commissioner for approval. (CP 580-81) Only
after it has been determined to be in compliance with state law will it be
made available for purchase. (CP 581) The Policy purchased by Ms.
Bushnell, Form 3355, Skilled and Intermediate Nursing policy, had been
approved by the Insurance Commissioner before it was offered to her for
sale. (CP 79, 584) It has been on file with the Insurance Commissioner
and in good standing, that is, no changes have been required, ever since its
approval. It is still an approved policy today. (CP 584) There is no
dispute that the policy purchased by Ms. Bushnell was in compliance with
Washington law in October 1986.

Medico was aware of the enactment of RCW 48.84. It understood

10



that it could no longer offer policy Form 3355 for sale after December 31,
1987. (CP 584) It created policy Form 3358, Long Term Care Insurance
Policy. The new policy was approved by the Insurance Commissioner and
subsequently offered for sale as of January 1, 1988. (CP 582-83) The
new policy eliminated the hospitalization clause and broadened coverage
compared to Form 3355 — the nursing care policy. (CP582) The
premium for the new policy was substantially higher because of the
expanded coverage; the 60-day premium for Form 3358 coverage is
$312.70 compared to $124.50 for a 60;day period for the limited Form
3355 coverage. (CP 583)

Kimberly Jackson of the Medico Claims Service Department
reviewed Ms. Bushnell’s claim for coverage. (CP 585) Mr. Lawler and
Shelly Richard — Ms. Jackson’s supervisor and Director of Claims —
supervised evaluation of the claim. (CP 585-86) Both Ms. Jackson and
Ms. Richard have extensive ongoing training and experience. (CP 586)
These facts have not been disputed.

Ms. Jackson reviewed the applicable policy, collected and
reviewed a considerable number of medical records, correspondence and
other documents regarding Ms. Bushnell’s medical status. (CP 585) After
review and evaluation of the claim, she ascertained that Ms. Bushnell had

entered Lake Vue directly from her home without being previously

1



hospitalized. (CP 586) Ms. Jackson also reviewed the payment history
and determined that no premiums had been made for any period after
February 28, 2007. (CP 586) Ms. Bushnell was timely notified of the
coverage determination. (CP 47-48, 586) These facts have not been
disputed.

There is no evidence that Ms. Bushnell ever requested the
expanded coverage provided by policy form 3358 or that she paid the
additional premiums for the expanded long-term care coverage under the
new policy form.

B. STATEMENT OF PROCEDURE

By letter dated October 12, 2007, Ms. Bushnell, through her son
Leroy Bushnell (Appellant herein) and her attorney, challenged the denial
of coverage claiming that the enactment of RCW 48.84, The Washington
Long Term Care Insurance Act, subsequent to the issuance of her policy,
invaiidated the hospitalization clause. (CP 50-51) She argued that the
provision contained in Part M (13) controlled. Part M (13) stated:

PART M: POLICY PROVISIONS

(13) Conformity With State Statutes: The provisions of

the policy must conform with the laws of the state in which

you reside on the Policy Date. If any do not, this clause_

amends them so that they do conform.

(CP 34) Ms. Bushnell did not address her failure to pay premiums. (CP

12



50-51) Upon Appellant’s dispute of the denial of coverage, Mr. Lawler
reviewed the Washington laws and regulations and determined that the
denial of coverage was correct. (CP 586-87) He responded on October
16, 2007, stating that the policy was issued prior to the effective date of
the Long-Term Care Insurance Act and that it conformed to all laws in
effect at that time. (CP 53, 587)

Ms. Bushnell, again through her son and her attorney, filed a
complaint with the Office of the Insurance Commissioner on November 9,
2007, again arguing that the hospitalization clause contravenes RCW
48.84, the Washington Long-Term Care Insurance Act, and that the Policy
itself required it to conform to Washington law. (CP 55-56) Medico
responded by providing a copy of its October 16, 2007 letter and stated
that the hospitalization clause was valid for policies issued prior to
January 1, 1988. (CP 587, 625) The Insurance Commissioner closed the
complaint, taking no action against Medico. (CP 627)

Ms. Bushnell filed a complaint’:

1. Seeking a judgment declaring that (a) the
hospitalization clause as a prerequisite to coverage
violates the Washington Long-Term Care Insurance

Act; (b) the hospitalization clause is contrary to
public policy; and (c) that Plaintiff is entitled to

5 For this appeal, “complaint” refers to Plaintiff’s “Second Amended Complaint.” (CP 11-18)



receive skilled and intermediate nursing benefits
under the Policy.

2. Alleging breach of written contract;

3. Alleging violation of the Consumer Protection Act;

4. Alleging violation of the Insurance Fair Conduct
Act; and

5. Alleging bad faith.
(CP 11-18)

Appellant filed a “Motion for Partial Summary Judgment” as to:

1. The enforceability of the hospitalization clause;

2. Bad faith for failing to conduct a reasonable investigation;
3. Bad faith for unreasonably and unjustly denying coverage;
and

4. The right to treble damages for bad faith.
(CP 80-94)

Medico also filed a Motion for Summary Judgment as to all the
issues raised in the complaint. (CP 97-115%) Judge John Erlick granted

Medico’s motion, denied Appellani’s motion, and dismissed all the claims.

® Respondents initially filed their Motion for Summary Judgment by calling it
“Defendants’ Response and Counter Motion for Summary Judgment.” (CP 97-115)
Recognizing that the title was confusing, a few days later, Respondents re-filed the
document properly calling it “Defendant’s Motion for Summary Judgment.” (CP 559-77)
The two documents are identical except for page 1. Judge Erlick’s Order only refers to
the first document as being considered on summary judgment, which is of no
consequence because the two documents are the same. This is only brought to this
court’s attention because the title of the first document is confusing.

14



(CP 367-69) In his Order, Judge Erlick held that: “The hospital stay
requirement found in Ms. Bushnell’s policy is valid and Ms. Bushnell is
not entitled to coverage as a matter of law,” and “Medico’s denial of
coverage was reasonable and not in bad faith.” (CP 368) Appellant filed
a Motion for Reconsideration and submitted a new declaration of Leroy
Bushnell with additional facts not previously submitted.” (CP 370-95)
Per King County LCR 59(b), Judge Erlick denied reconsideration without
requesting a response from Respondents. (CP 421)

Appellant now appeals the Order Granting Summary Judgment and
the Order Denying Plaintiff’s Motion for Reconsideration.
IV. = SUMMARY OF ARGUMENT

There are two main issues in this case: (1) is the hospitalization
clause enforceable? and (2) did coverage lapse for non-payment?
Resolution of the other issues raised by Appellant flows from a
determination of these primary issues.

The hospitalization clause is valid and enforceable because Ms.
Bushnell’s policy was issued prior to the effective date of RCW 48.84,
Washington’s Long-Term Care Insurance Act. It conformed to state law

“on the Policy date” and remains a policy in good standing today.

7 Again, Respondents object to the court considering Appellant’s declaration in support
of his Motion for Reconsideration because it does not fall within the parameters of CR 59
and Medico had no opportunity to respond to those new “facts.” See Note 1 supra and
Respondents’ Motion to Strike filed on November 30, 2009.
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The policy was enforceable by Ms. Bushnell as long as she
complied with its provisions. Medico did not have the option to cancel
her policy as long as she paid the premiums. Ms. Bushnell’s policy lapsed
when she failed to pay any premiums. Regardless of the hospitalization
clause, Ms. Bushnell did not pay for any coverage for any time when she
might have been eligible for such.

There was no coverage for Ms. Bushnell because she had not been
hospitalized and because she failed to pay the required premiums. Medico
did not act in bad faith in denying coverage for valid reasons.

V. ARGUMENT

A. THE STANDARD OF REVIEW OF AN ORDER
GRANTING SUMMARY JUDGMENT.

The appellate court reviews summary judgment orders de novo and
engages in the same inquiry as the trial court. Bordeaux, Inc. v. American
Safety Insurance Company, 145 Wn. App. 687, 693, 186 P.3d 1188
(2008). “Interpretation of an insurance policy is a question of law,
reviewed de novo.” Id. Determining whether or not the hospitalization
clause was enforceable is a question of law. This is not a case involving
an exclusion of coverage, but rather whether the hospitalization clause is

valid at all in light of a subsequent change in the law.
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In this case, both sides were moving parties. The claims process
and investigation in this case was not disputed. Failure to pay premiums
was not disputed. The appellate court will make the same inquiry as the
trial court. See, e.g. CR 56(c). It will view the facts and their reasonable
inferences. Degel v. Majestic Mobile Manor, Inc., 129 Wn.2d 43, 48, 914
P.2d 728 (1996). The reasonable inferences from the undisputed facts are
that Medico properly and timely investigated the claim, complied with the
law, and denied the claim in good faith.

B. THE POLICY LAPSED FOR NON-PAYMENT.

This appeal can be easily decided on the issue of payment. “[T]he
general rule is that failure of an insured to pay a renewal premium by the
due date results in a lapse of coverage as of the last day of the policy
period.” Safeco Ins. Co. v. Irish, 37 Wn. App. 554, 557, 681 P.2d 1294
(1984). Ms. Bushnell never paid any policy premiums for any coverage
period after February 28, 2007. This fact has never been disputed. In fact,
Appellant admits that no premiums were paid after Ms. Bushnell went into
the nursing home. (Appellant’s brief at page 7) Medico denied coverage
based on the failure to pay policy premiums. (CP 47)

Medico raised this issue below. (CP 166-67) Appellant never
responded to this issue at that time. Again on appeal, Appellant has not

cited any law that allows coverage when there has been no payment. The
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Policy was clear in requiring payment of premiums as a condition of
coverage and warning that the Policy would lapse for non-payment. (CP
30, 33, Part B and Part M (3) & (4)) The Policy lapsed as of March 1,
2007, for non-paynient.

Furthermore, there was no coverage for any days prior to the
policy lapsing on March 1, 2009, because of the 20-day “Elimination
Period.” Coverage would have only been effective after the elimination
period ran on March 16, 2007 (twenty days after February 24, 2007, the
date Ms. Bushnell entered Lake Vue). The Policy had lapsed for non-
payment before that date. It must be noted that the “Elimination Period™
does not eliminate the duty to pay premiums.

Appellant seems to be arguing that Medico claimed the policy
lapsed somehow based on the date the claim was made. (Appellant’s brief
at 19.) This is not correct. Medico never raised any issue about the timing
of Ms. Bushnell’s notice of claim. Medico has only raised “lapse™ as a
basis for denial of the claim because of non-payment of the required
premiums.

There was no coverage for Ms. Bushnell because she failed to pay
her premiums and coverage was properly denied on that basis.

C. THE HOSPITALIZATION CLAUSE WAS A VALID

CONDITION OF COVERAGE IN THE POLICY WHICH
WAS ISSUED PRIOR TO THE EFFECTIVE DATE OF
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RCW 48.84, THE LONG-TERM CARE INSURANCE
ACT.

1. The Washington Long Term Care Insurance Act.
RCW 48.84, was not in effect when the Policy was

issued to Ms. Bushnell.

In 1986, the Washington State Legislature passed the “Long-Term
Care Insurance Act.” When the Legislature enacted the Act it stated
specifically that RCW 48.84.060° was to take effect on November 1, 1986,
and the remainder of the Act was to “apply to policies and contracts issued
on or after January 1, 1988.” RCW 48.84.910 (emphasis added). The
Legislature did not apply the Act to policies renewed on or after January 1,
1988.

The Insurance Commissioner was given the mandate to adopt rules
for implementing the Act. RCW 48.84.030. The rules were filed on July
9, 1987 (See WAC 284-54, et seq.), and included WAC 284-54-150(7)

which provides: “No insurer may offer a contract form which requires

8 RCW 48.84.060, as originally enacted in 1986, defined prohibited practices under the
Act:

No agent, broker, or other representative of an insurer, contractor, or
other organization selling or offering long-term care insurance policies
or benefit contracts may: (1) Complete the medical history portion of
any form or application for the purchase of such policy or contract; (2)
knowingly sell a long-term care policy or contract to any person who is
receiving Medicaid; or (3) use or engage in any unfair or deceptive act
or practice in the advertising, sale, or marketing of long-term care
policies or contracts.
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prior hospitalization as a condition of covering institutional or community
based care.”

In October 1986, when Medico sold and issued the Policy to Ms.
Bushnell, there was no statutory or WAC provision prohibiting the
hospitalization clause. The Policy could not violate an Act that was not in
effect. The Policy and its terms were valid and enforceable at the time the
Policy was issued.

2. RCW 48.84 does not apply retroactively to the
Policy.

(a) Retroactive application of RCW 48.84
would violate Medico’s Constitutional
rights.

It must first be emphasized that the Legislature clearly expressed
its intention in RCW 48.84.910 that the Act and its implementing rules
were prospective only from January 1, 1988, in other words, the Act was
not to have retroactive effect. RCW 48.84.910.

The United States Constitution states: *“No state shall adopt any
law impairing the obligations of contracts.” U.S. Const. Art. I, §10. Our
state constitution echoes that guarantee: “No ... law impairing the
obligations of contracts shall ever be passed.” Wash. Const. Art. [ §23.

Simply stated, when retroactivity is an attempt to regulate or modify the

rights of the parties to an existing contract this action is unconstitutional.
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“Indeed, in most instances a statute that attempts to regulate or modify the
rights of parties to a prior insurance contract is unconstitutional.” 2 Couch
on Insurance 3d, §19:6, at 19-14 (1995).

(b) Each renewal of the Policy did not create a
new contract.

Appellant argues that with each annual premium paid, the Policy
renewal was a new contract. This argument fails for several reasons:

First, RCW 48.84.910 specifically applies the Act to policies
“issued,” not renewed, “on or after January 1, 1988.” The statute does not
say that the Act applies to policies “issued and in force on January 1,
1988 as argued by Appellant. (Appellant’s brief at 16.)

Second, the conformity clause in the Policy is consistent with the
constitutional rights of the parties. (CP 34) Conformity clauses refer to

existing statutes and are “not to be construed as consent by the insurer that

the contract may be thereafter modified by statutes subsequently enacted.”
2 Couch on Insurance 3d, §19:6, at 19-14 (1995). The “Policy Date” is
October 9, 1986, more than one year before the Act took effect. The Act
did not exist on the “Policy Date.”

Third, RCW 48.84.910 specifically made the Act prospective only.
In specifically addressing the prospectivity of the Act, the Legislature

implicitly recognized the constitutional rights of insurers not to have the
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policies they issued before January 1, 1988 modified by the Washington
Long-Term Care Insurance Act and its related WAC rules. The explicit
language in RCW 48.84.910 cannot be changed in an attempt to
incorporate the mandates of the Act into an insurance policy issued before
January 1, 1988. The constitutional rights of Medico and the reasoning of
Couch should prevail in these circumstances.

D. THE TRIAL JUDGE DID NOT ERR IN CONSIDERING
OR BASING HIS RULING ON VALID CASE LAW.

Appellant argues that the trial judge improperly injected the
argument that the Policy was a “continuous contract™ and thus valid under
Tebb v. Continental Casualty Co., 71 Wn.2d 710, 430 P.2d 597 (1967).°
He also argues that he had no opportunity to address Tebb.

It must first be noted that there has been no record provided to this

Court to support Appellant’s version of Judge Erlick’s actions or

® The issue on which Tebb bore could hardly have taken Appellant by surprise since, in
fact, Appellant first broached the issue of whether the policy became a “new” policy
upon each renewal in his Motion for Summary Judgment. (CP 87-88) Likewise,
Respondents addressed the issue below in Medico’s supplemental memorandum in
opposition to Appellant’s summary judgment motion. (CP 290-91) While Medico did
not specifically cite the Tebb decision, it relied on analogous authority from Washington
UIM decisions, in which the courts have also confronted the need to distinguish between
new and renewal policies. See Johnson v. Farmers Ins. Co. of Wash., 117 Wn.2d 558,
570-74, 817 P.2d 841 (1991). Appellant never filed a memorandum in response to
Medico’s opposition memorandum. Thus, far from “injecting” the issue of continuous
vs. new policies into the proceedings ab initio, Judge Erlick merely invited the parties to
respond to authority that his own research must have disclosed bearing on an issue the
parties themselves had already placed before him.



comments.'® Appellant admits he knew the court wanted to discuss Tebb.
(Appellant’s brief at 19) He cited 7ebb in the brief he filed the day before
hearing on the motions for summary judgment. (CP 359) There is no
record that Appellant requested additional time to address Tebb prior to
the hearing, at the hearing, or after even the hearing. Only now, for the
first time on appeal does he complain he had no opportunity to address
Tebb.

1. The relevance of 7Tebb.

Tebb v. Continental Casualty Co., 71 Wn.2d 710, 430 P.2d 597
(1967), addresses the issue of whether or not renewal of an insurance
policy represents a continuation of the original policy and its terms or
instead a new policy which must incorporate new law. In 1942,
Continental Casualty issued a policy to Neal Tebb for accidental death.
The policy did not provide a grace period for payment of premiums. /d. at
711. In 1951, the legislature enacted a mandatory 30-day grace period.
Id. at 712. Tebb paid his premiums through August 1964. He failed to
pay the September premium. He died on September 7, 1964. Id. at 711.

The insurer denied coverage and argued that the policy was a continuous

' Appellant has not provided a Report of Proceedings of the hearing on the summary
judgment motions and consequently cannot rely on discussions that are not part of the
record on appeal.



contract and the statutory grace period could not be incorporated into the
contract. Id. at 712.

Notably, the Tebb court found that the policy gave the insurer the
option to exercise its discretion to accept or reject any renewal premium.
This key fact was pivotal to holding that there was no automatic
continuation of the policy by paying premiums. Id. at 713. The court
determined that upon renewal, Tebb’s policy was a new contract. The
court held that when a renewal is subject to the insurer’s consent that is a
conclusive indication that the parties intended a new contract upon the
acceptance of renewal. Id. at 714. =

Continental Casualty was not required to accept Tebb’s renewal
premiums. Ms. Bushnell’s policy, on the other hand, mandated that
Medico accept premium payments: “As long as you pay the renewal
premium . . . we cannot refuse to renew your policy.” (CP 30, Policy Part
B) Under the logic of Tebb, based on the terms of the Policy, Ms.
Bushnell’s policy was a “continuous policy” rather than a “term policy”
and subsequently enacted law is not incorporated into the contract. Cf

Tebb, 71 Wn.2d at 714 (new law is part of “term” policy).

! Court relied on Perkins v. Associated Indemnity Corp., 189 Wash. 8, 63 P.2d 499
(1936). In that case, the effect of the court’s holding was that an accident policy issued
for one year with the option to renew from term to term with the consent of the insurer
was a term policy, not a continuous one.
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Appellant relies on Part M, Policy Provisions paragraph (12) to
argue that the Policy itself indicates it is meant to be a “term” rather than
“continuous” contract. 2 (Appellant’s brief at 23.) Part M (12) states that
a “term of coverage” starts at noon on the Policy Date and ends at noon on
the first renewal date. It states that “Each time you renew your policy, the
new term begins when the old term ends.” Appellant argues that this
indicates an intent that “nmew coverage” begins when the policy is
renewed.

The intention of the parties to the contract is to be ascertained by
the four corners of the instrument. See Ryan v. Harrison, 40 Wn.App.
395, 400, 699 P.2d 230 (1985). The unexpressed intention of one party is
not given any weight. Wheeler v. Rocky Mountain Fire & Cas. Co., 124
Wn.App. 868, 872, 103 P.3d 240 (2004). Part M (12) does not say a “new
policy” starts on renewal. It also does not use the phrase “term coverage.”
It simply says a “new term” begins. “Term” is not defined.

Generally, to find the intended meaning of undefined terms, the
courts give them their plain, ordinary, and popular meaning as would be
understood by the average insurance purchaser. Wheeler v. Rocky
Mountain Fire & Cas. Co., 124 Wn.App. at 872. Where no ambiguity

exists one should not be created by a strained interpretation of the policy.

12 This issue is raised for the first time on appeal.
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Whiteside v. New York Life Ins. Co., 7 Wn.App. 790, 792, 503 P.2d 1107
(1972). It is unlikely an insurance purchaser would read either “new” or
“term” to mean “different coverage™ as Appellant suggests. He has not
provided any authority that such words used in an insurance policy are to
be interpreted as he suggests.

To further show that the Policy is not ambiguous or in need of the
radical interpretation suggested by Appellant, a dictionary may be
consulted to define a word in an insurance contract. Whiteside, 7 Wn.App.
at 792. Merriam-Webster defines “term” as “end, termination; also: a
point in time assigned to something (as a payment).” Merriam-Webster
Online Dictionary, retrieved 11/13/09, from hitp://www.merriam-
webster.com/dictionary/ term.

Finally, the court should look to the words and phrases in the
policy surrounding the undefined term as a guide to its meaning.
Whiteside, 7 Wn.App. at 792. In this case, Part M (12) and the word
“term” must be read together with the clear language mandating renewal
in Part B (CP 30) and the Schedule (CP 35)." In doing so, the only
logical reading of “new term” is in the context of premiums due. The

Schedule states the renewal premiums in increments up to an annual

B A Schedule which constitutes a part of an insurance contract should be read and
construed with the entire policy. See Primerica Life Ins. Co. v. Madison, 114 Wn.App.
364, 366, 57 P.3d 1174 (2002) (a rider is part of a policy).
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premium. (CP 35) It would not be possible to pay for a policy such as
this unless a policyholder selected a defined “term of coverage” for paying
premiums. The only reasonable interpretation of Part M (12) is one that is
consistent with the other terms in the Policy'* and is that the Policy must
be renewed as long as premiums are paid and payment of premiums are
due in up to one-year term increments.

2. Tebb is not a different ground for denial of coverage
in this case.

Appellant claims that relying on Tebb was inappropriate because
Medico had not argued that Ms. Bushnell’s Policy was a “continuous”
policy. He also argues that Tebb was not raised as a basis for denial of
coverage and consequently Medico is estopped from relying on it now,
citing Bosko v. Pitts & Still, Inc., 75 Wn.2d 856, 864, 454 P.2d 229
(1969). Finally he argues that the trial judge improperly injected a new
issue into the case by raising Tebb.

(a) The Bushnell Policy was a “Continuous”
Policy.

Medico denied coverage on the basis that Ms. Bushnell had not
been hospitalized prior to admission to nursing care as required by her
Policy and for lack of payment. 7Tebb does not provide a new basis to

deny coverage; it did not create a new issue. It merely furnishes further

1 (and is also consistent with Constitutional rights)
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support for the position that the hospitalization clause was valid and a
proper basis to deny Ms. Bushnell’s claim. Appellant has cited no
authority holding that an insurer must provide an insured a Memorandum
of Authorities listing every possible statute, case, or other legal authority
supporting a decision to deny coverage.

(b) Estoppel does not apply in this case.

The cases relied on by Appellant for his position that Medico is
estopped from raising “continuous” policy argument are factually
distinguishable. In Bosko v. Pitts & Still, Inc., 75 Wn.2d 856, 864, 454
P.2d 229 (1969), Bosko, a contractor, built a sewer line for the city of
Tacoma. It had an insurance policy with Lloyds to cover any damages
arising out of the construction. Id. at 857. Bosko negligently dumped
waste that led to a landslide which caused damage to a railroad engine and
tracks. Id. at 858. Lloyds denied coverage claiming that the situation was
one of trespass that was not covered by the policy and damage to the
engine did not exceed the deductible. Id. at 859. Only after a lawsuit was
filed did Lloyds raise a claim that there was no coverage because Bosko
had motor vehicle insurance that would cover any damage caused by the
dump trucks. This was an improper denial of coverage under a completely
separate policy provision than had been previously asserted. Lloyds was

estopped from raising it. Id. at 864.
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In Moore v. Nat. Accident Soc’y, 38 Wash. 31, 80 P. 171 (1905),
the insurer denied coverage for failure to give timely notice of the claim.
Id. at 32. At trial the case was dismissed on the basis that Moore had
failed to furnish proof of his injury. The court held that this was a
different condition of the policy which the insure had waived it when it
denied the claim without originally raising this ground. Id. The insurer
was estopped from relying on a different policy provision. Medico has
only relied on the hospitalization clause and the payment clause in
denying Ms. Bushnell’s claim.'® As previously noted (see note 9, supra),
it is Appellant, rather than Medico or the trial court, that initially raised the
“new” policy issue.

As stated above, any reliance on Tebb is not a denial of coverage
based on a different policy provision. Furthermore, no prejudice has
resulted to Appellant from Medico not citing Tebbd in its denial letter to
Ms. Bushnell. She did not forgo pursuing other coverage or another

possible solution to her situation.

' The out-of state cases cited by Appellant are likewise distinguishable. In each case the
insurer belatedly raised a new ground to deny coverage based on a different policy
provision. See, e.g. Lancon v. Employers Nat. Life Ins. Co., 424 S.W.2d 321, 323 (Tex.
Civ. App. 1968) (claim denied because loss did not occurred with time period allowed;
later insurer claimed injury not related to covered accident. Insurer was not estopped to
raise second basis because there was no evidence it knew the facts to support second
basis at time claim originally denied); Middlebrook v. Banker’s Life & Cas. Co., 126 Vt.
432, 436, 234 A.2d 346 (1967) (insurer denied claim based on fraud; at the close of trial,
it raised additional defense that the sickness claimed by plaintiff did not fall within the
policy definition of sickness. The insurer was estopped from raising the late defense).
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(¢ Judge Erlick may have been proactive but he
was not inappropriate.

Appellant has not cited any authority for the proposition that a trial
judge may decide a matter on summary judgment based only on the
authorities submitted by the parties. CR 56 contains no such restriction.
In this case, it was within Judge Erlick’s discretion to guide oral argument
and his duty to decide the law. This is not the same situation once a case
is on appeal where the general rule is that an issue or theory, not first
presented to the trial court will not be considered on appeal. Hanson v.
City of Snohomish, 121 Wn.2d 552, 557, 852 P.2d 295 (1993); RAP
2.5(a). RAP 12.1(b) provides:

If the appellate court concludes that an issue which is not

set forth in the briefs should be considered to properly

decide a case, the court may notify the parties and give

them an opportunity to present written argument on the

issue raised by the court.

Certainly, if the Court of Appeals may ask for briefing on an issue not
raised in the trial court, a trial court judge may ask for briefing or
argument on the applicability of a particular case if it was not cited by the
parties (particularly where, as noted previously, the parties themselves
have first raised the issue in the trial court).

E. THE HOSPITALIZATION CLAUSE WAS NOT

CONTRARY TO PUBLIC POLICY AT THE TIME THE

POLICY WAS ISSUED OR AT THE TIME THE CLAIM
FOR COVERAGE WAS MADE.
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Appellant claims the hospitalization clause is void because it is
against public policy. This issue has not been directly addressed in
Washington. However, an identical policy provision was held not to
violate public policy in Brock v. Guaranty Trust Life Insurance Company,
175 Ga. App. 275, 333 S.E.2d 158 (1985). In that case, the plaintiff was
admitted to a nursing home for Alzheimer’s disease. She subsequently
had two hospitalizations for urinary tract infections. Following her second
hospitalization, she sought benefits under her nursing care policy. There
was no dispute that she returned to the nursing facility for her Alzheimer’s
condition. “The record established that Mrs. Brock’s confinement in the
nursing home was at no time preceded by a period of hospitalization for
Alzheimer’s disease.” Id. at 277, 333 S.E.2d at 160.

The plaintiff in Brock argued that the hospitalization clause was
contrary to public policy. I/d. The court noted that there was no authority
for that position. Id. It reflected: “The public policy of this state is
created by our Constitution, laws and judicial decisions.” Id. The court
held that there was “no established public policy impediment . . . to an
insurer limiting coverage only to those first hospitalized and then confined
to the nursing home for the same sickness that necessitated the hospital

care.” Id. at 277. “It would be up to the legislature in this instance to
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declare the public policy sought by plaintiff, as we do not believe it within
the proper sphere of judicial policy-making but more appropriately within
the realm of political decisions.” Id.

At the time the Policy was issued to Ms. Bushnell, there was no

legislatively suggested or mandated public policy that hospitalization
clauses were not allowed. The Washington State Legislature explicitly
expressed a public policy in RCW 48.84.910 to uphold as written
insurance policies issued before January 1, 1988. Thus, at the time the
claim for benefits was made in 2007, public policy was that the Long-
Term Care Act was not applicable to policies issued prior to January 1,
1988, and consequently, policy provisions, such as the hospitalization
clause, pre-dating the Act did not violate public policy.

Public policy in Washington “is generally determined by the
Legislature and established through statutory provisions.” Cary v. Allstate
Ins. Co., 130 Wn.2d 335, 340, 922 P.2d 1335 (1996). “Generally, a
contract which is not prohibited by statute, condemned by judicial
decision, or contrary to the public morals contravenes no public policy.”
Bates v. State Farm, 43 Wn. App. 720, 725, 719 P.2d 171 (1986). The
starting place to look for public policy is applicable legislation. Cary v.

Alistate Ins. Co., 130 Wn.2d at 340. Said another way, a contract not
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prohibited by statute is not against public policy. For example, in Cary,
the plaintiff challenged an insanity exclusion. The court held:

Although Washington courts will not enforce limitations in

insurance contracts which are contrary to public policy and

statute, insurers are otherwise free to limit their contractual
liability. This court has occasionally questioned the
wisdom of certain exclusion clauses, but it has rarely
invoked public policy to limit or void express terms in an
insurance contract even when those terms seem
unnecessary or harsh in their effect.

Id. at 339-40, 348 (footnotes omitted).

The terms of the Washington Long-Term Care Insurance Act,
except for those specified in RCW 48.84.060, were expressly stated not to
apply to policies issued before January 1, 1988. RCW 48.84.910. Statutes
are to be given prospective effect only, unless there is legislative intent to
the contrary. Dragonslayer v. Washington State Gambling Commission,
139 Wn. App. 433, 448, 161 P.3d 428 (2007). Since public policy derives
from legislation and judicial decisions, public policy also should have
prospective effect only. The clear legislative intent of the Act was that is
was to have prospective effect only. Thus, as stated above, there was no
stated public policy, legislative or otherwise, in Washington, contrary to
the hospitalization clause at the time the Policy was issued and at the time

the claim for benefits was made. Public policy was that the Long-Term

Care Act was not applicable to policies issued prior to January 1, 1988.
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Consequently, the hospitalization clause in Ms. Bushnell’s policy did not
violate public policy.'®

F. THE TRIAL COURT DID NOT ERR IN HOLDING
THAT MEDICO’S DENIAL OF COVERAGE WAS
REASONABLE AND NOT IN BAD FAITH.

1. There are no facts in the record to support a claim
of unfair and deceptive sales and marketing of the

Policy.

Appellant complains about unfair or deceptive sales and
marketing of the Policy to him in violation of RCW 48.84.060.
Appellant did not raise this issue in his motion for summary judgment
(CP 80-94), or in his opposition to Medico’s motion for summary
judgment (CP 352-50). He raised it for the first time in his motion for
reconsideration of the summary judgment order. (CP 409-10) As stated
several times above, the “facts’ submitted to the court raising this issue
were in a declaration filed with Appellant’s motion for reconsideration.
Medico was not given the opportunity to respond to those “facts.” Those

“facts” are not properly before this court and should not be considered.

' This case is a completely different situation than that presented in Mutual of Enumclaw
v. Wiscomb, 95 Wn.2d 373, 622 P.2d 1234 (1980), cited by Appellant. That case
concerned a “family exclusion” in an auto policy that conflicted with RCW 46.29, the
compulsory financial responsibility law. There was no discussion about when the auto
policy had been issued and whether the policy was valid when issued.
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(See Note 1, supra, and Respondent’s Motion to Strike filed November 30,
2009.)"7

2. Appellant never raised a question of fact as to the
investigation, claims handling, or denial of Ms.
Bushnell’s claim. Judge Erlick properly held that
Medico did not act in bad faith.

Appellant argues that determining if an insurer acted reasonably is
a question of fact. However, the undisputed facts before the trial court
showed that Medico gathered all necessary information and considered the
terms of the Policy and its payment history before denying the claim.
Appellant never submitted any facts or law to show that Medico’s actions
were deficient or unreasonable. He never submitted any facts or law to
show that Medico personnel could not reasonably rely on its legal énd
compliance departments or upon their on-going training as to the viability
of policies issued by the company. Ms. Jackson, Ms. Richard and, in
particular, Mr. Lawler were well aware of the process for approval of a
policy, the review of policy form 3355 in light of the enactment of the
Washington Long-Term Care Act, and the determination that the new law

did not affect policies issued prior to January 1, 1988. Medico knew the

'7 At no time has Appellant disputed any of the facts surrounding the investigation,
evaluation, and denial of the claim. He complained that Medico did not consult a
Washington attorney before denying the claim. (CP 91) This was the only specifically
detailed wrongdoing he claimed to substantiate his claim of a bad faith investigation or
claim handling. He never cited any authority that requires an insurer to consult local
counsel before denying a claim. Appellant has not raised this issue on appeal.
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hospitalization clause would not be valid in any new policy issued after
December 31, 1987, and it took action to change future policies.

Appellant never raised a question of fact that would have entitled
him to relief under CR 56. On the other hand, Medico showed that there
was no question of fact and it was entitled to judgment as a matter of law.
Consequently, Judge Erlick found that denial of coverage was reasonable
and not in bad faith. Here on appeal, Appellant still has not pointed to any
question of fact. Judge Erlick should be affirmed.

G. APPELLANT WAS NOT ENTITLED TO ATTORNEY’S

FEES BELOW AND IS NOT ENTITLED TO FEES ON
APPEAL.

Appellant is only entitled to attorney’s fees if he prevails. He did
properly did not prevail below and should not prevail here. Sce Olympic
Steamship Co. v. Continental Ins. Co., 117 Wn.2d 37, 53, 811 P.2d 673
(1991). No attorney’s fees should be awarded.

VI. CONCLUSION

The héspitalization clause in Ms. Bushnell’s Policy is valid. She
failed to pay premiums for any coverage after February 28, 2007.
Medico properly investigated the claim and reasonably denied it. Based
on undisputed facts, Medico was properly entitled to judgment as a
matter of law. Summary judgment and dismissal of all claims against

Medico were, therefore, entirely appropriate. Respondents Medico
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respectfully request this Court to affirm Judge Erlick’s Order Granting
Summary Judgment and Order denying reconsideration.
, e
Respectfully submitted this 25 day of November 2009,
CELESTE T. STOKES, WSBA # 12180

ROBERT W. SWERK, II, WSBA #6665
Attorneys for Respondents

Appendix
A. CP 30-35, Policy and Schedule
B. CP 47-48, Denial Letter, June 20, 2007
C. CP 367-69, Order Granting Defendants’ Motion for

Summary Judgment and Denying Plaintiff’s Motion for
Summary Judgment.
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APPENDIX A

CP 30-35, Policy and Schedule
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DU PLICATE

MEDICO LIFE
INSURANCE COMPANY

Omabha, Nebraska - A Sto: Compang

" This policy is a legal contract between you and us.. READ YOUR POLICY CAREFULLY.

The premijum you, the Insured, paid put this policy in force ae of the Policy Date. That date is shown in the
Schedule. The Schedule {8 attached mnd is a part of this poliey.

ALPHABETICAL GUIDE TO YOUR POLICY

Part ' Part
Bonafits .. vovvneeiiirnnnrosens G H,I&J Other Important Provisions ..................M_
- Definitionn ..... herieeeny Ceeraneeres F Payment Of Claime ... .. Creenaaas Ceeserias L
Exceptions ......oovvvvverenne. fiveiaes D Pre-Existing Conditions leltat:on ............ C
How To File A Claxm ..... P  § Renewal Agreement. ............covvevnnens, B
Maximam Benefits ............:..... e B nghtToRetum.........; ..... R -
PART A PLEASE READ
80-DAY RIGHT TO RE’!‘URN

Please read your policy, If you are not satisfied, send il back to us or to the agent who.sold it Lo you within 30.

days after you receive it. We will return your money, That will mean your policy was never in force.

PARTB | ' RENEWAL AGREEMENT |
As long as you pay the renewal premium then in offect on the date it is due or during the 31-day grace perind,

.we cannot refuse to renew your policy unless we do the same ta all policies of this form issued to persons of your
. class (for example, age) in your state. Your policy stays in force during your grece period. No refusal of rencwal

will affect a claim exfsting in a confinement period.

Wa can change your premium only if we do the same to all policies of this {orm issued to persons of your clagu
(for example, age) in your atate and we will notify you in advance of the de date.

PARTC PRE-EXISTING CONDITIONS LIMITATION

Conditions you heve had in the five yeara before your Pelicy Date are NOT covered until your policy has been
in force at least six months. This applies to any {njury you received or a aickness making itgelf known o
medically trested within {ive years before your Policy Date. A sickness makes itself known when it would
cauge & prudent percon to aeek medical advice or treutmem

PART D EXCEPTIONS
We: will NOT pay benefits for: '

1) loss while this coverage is not in foree;

{2} suicide or attempted suicide;

(3) intertional, selfinflicted injury;

(4) mentg) or nervous disorder in the absence of organic bram dizease; nnd
(5) mervices for which no charge normally is made. '

SKILLED AND INTERMEDIATE NURSING POLICY
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PART E ’ MAXIMUM BENEFITS

The: maximum benefits we will pay duri'ng your {ifetime are shown in the Schedule. After the maximum
henefita have been paid, your coverage ends. .

PART F . DEFINITIONS

(1

@)

&)

(4)

"Oohﬂn'emenf' Period™ étarts with the fivst {ull day you are confined in a covered faeility. and either

“veceive benefits under this policy or would be qualified to receive beuefits except for an elimination
- period. Tt ends when you are no lunger confined in a covered facilily, If you are in a confinement pariod, a

return to the hospital for less than three days in a row will not start a new confinsment period. A return
to the hospitul for three days in a row or more, howgver, will start a new confinenient penod.

“Elimination Periml" means the number of duys for which benefits ate elhnmated in conmdgrnhou for &
roduced premlum The elimination period. if any, starts on the date that benefits would otherwiie begin
and it is in effoct fur the number of days shown on the Schedule. Only one elimination penod will be ap-
phed to any one confinement period.

""Home Confinement'’ means your continuous confinement while under the regular caré and attendance
of a physician (a) In your home or blaed relative's horae or (b} in that part of a hospital used as a convales.
cent or rest home or self-care facility. Visits to the doctor's office or hogpital for diagnosis ox treatment do
not termmate confinement.

"Hosptml" means a place licensged or necogmzed asn hosp!tal by the uppropriate authority of the state in
which it is Jocated. It does NOT mean that part of a hospital or institution which is llcunsed or used prin-
cipally s a continued- or extended-care facility, convalescent nureing facility, nursing or rest home; or

* home for the aged, NO BF‘NEFI‘T‘S ARE PAYABLE FOR HOSPITAL CONFINEMENT,

16

n

“Injuries” mean nccidental bodxlv '"‘lj\.tl‘tél They must bo received while your policy is in force. Also, they
must result in louu mdepe ndent of sickness and uther canses,

“Sickness" moans n su.kneas or dlsesse that firat manifests xtself move than 30 days after your Policy
Date,

"Nnrsing Facility” (under Purt G o(; this policy} means a fncﬂ:ty or that part of one which: (alis oéoratod
pursuant to law; (b) is engaced in providing, in addition tv room and board acoommodatinas, skilled nurs-

jngeare or intermediate mn-smg care under the aupervision of a duly Jicensed physicien; (c)provides con- |

tinwous 24-haur-g-day nursing service by or under the supervision of a gruduate profesalonal registered

nuree {R.N.) or licensed practical nuse (L, P.N.); and (d) maintains a daily medica) record of each patient.’

It is NOT a place that is primarily uged for: vest; the care and treatment of mental disesses or disor ders.

. drug addiction or alcoholiam: or cusrodial. or educational care.

" 8)

{9)

“Slilled Nursing Care’" means sctive nursing and/ar rostarative rehahilitation services given to treat an
unsalable health condition. Thare must be a care plan for the putient's recovery which is carricd out on a
daily basis. A phynician must vertify that you need such care, Theso services must madzcally require the
alkills vf licensed or certified technical or professional personnel pending atabilization,

1t is NOT: enppnrtwe services of a stabilized condition; care which can be. learned and given by unli-
censed or unicertitied medival personnel; routine health care services; general maintenance; routine ad-
ministration of oral or nonprescription dmgs. nr general supervision of routine daily activities.

"Intermediate Nurning Care” means unming care ordered by 2 physician to tredt a covered mjury or
sickness. This care must be given, under the supervision of a physician, by licensed or certified nursing
personnel. These services include, bt are nut limited o: active nurring or muintenance therapy; a care
plan less than the Jevel of skilled nursing cave; supervision of 2 stabilized health condition; or en-

- virunmontal comrol to insure the patient's safety. A physician must cortify that you need such care. It

does NOT include skilled nwsing or cuatodial care.
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X (10) “Custadiul Care Facility"” meuns a facility or that part of one that regularly provides room, board, and
~ personal help in feeding, dressing and other essential dafly living activities. It must givecare to threeur
more rosidenty who, not needing daily nursing care, cannol properly carve for themselvea due to age, ¢
sickness, diseane, ur physical or mental impairment. The facilily must be licensed by the state in which it ¢’
i lucated to provide such custodial cave. The owner or administrator cannot be related to you by blood or
marringe, 1o
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(11) “Custodial Care” means that care usually given to residents of a custodial care facility who, not needing
dnily nursing care, cunnot properly care for Lhemselves due to age, sickness, disease, or physical o men-
tal impairment. A physician must certify that you need such care.

g sy ety cage

412) “Physicisn® means a licensed practitioner of the healing arts acting within the scope of his/her licenae,

T
Caukan

(13) "Schedule™ is attached to and is a part of this policy. ' y

PRI, o
Y

L 3. .
ARV we miB e s b Al e

(14) “You" or "Your" means the Insured named in the Schedule. ‘ ‘ " -

-y

(M “We" “Us” or “Owr”* means Medico Life Tusuranes Company.

R

PART G SKILLED NURSING CARE AND . t
INTERMEDIATE NURSING CARE BENEFITS _ : i':

s b em oo

To he eligiblo to receive henefits under Parl d(a) and Part G(b), your eonfinement must;

(1) be in a Nursing Facility; ' w

(2) be recommended by a phywician; :'
(3) stacl within 14 dnys after required hospital confinement of at. lcast three days in a row; and 3

TS SRt 3,

(4) be for the continued treatment of the condition(e) for which you wete jn the hospxtal by

! Glu)® SKILLED NURSIN G CARE BENEFIT : '

} } oo When ‘you are confined and get Skilled Nursing Care, we wxll pay the benefit shown in the
Schedule subject to any elimination period shown in the Schedule. The maximum nuniber of days
payable in a confinement period and during your lifetime is shown in the Schedule.

- v, o . .
Sv e leh i i 5

TR
e iy e
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Q . " Every 30 days during this time.. your physician raust certify that Skilled Nursing Care is still ?
ﬁ needed, The phyeician cannot be a propristor or employee of the Nureing Facility. The director o~ I
B adminisirator must certify you actually receive this level of cove, ai
X - v
Glb) INTERMEDIATE NURSING CARE BENEFIT

' . When you are confined and get Jutermediale Nursing Care, we will pay the henefit shown in the '.‘gi
Schedule. The benefit we pay will be subject. o any elimination period shown in the Schedule fora ! ;

.confinement period. The maximum number of days payable in . eonﬁnement period and during ¢

your lifetime is shown in the Schedule. _ t\

% PARTH CUSTODIAL CARE BENEFIT,
Y.

When you are confined in a Custodial Care Facility and get Custodial Care, we will pay the bencfit shown in v

the Schedule. The maximum nuniber of days payable in a confinement period is shown in the Schadule. The 5‘
confinement must: '3

(1) begin immediately after confinement in a Nursing Facility for which we paxd you Skilled Nuvsing Care it

5 or Intermediate Care benefits for 20 or more days in a row; and Y
lnj {2) be for the continurd treatment of the condltion(s) l‘or which you wers in the Nursing Facility. ¥
fi .
l:l i -
| PABTI HOME CONFINEMENT BENEFIT H
k K
R When you are confined at. home immediately after a hospital stay of at Jeast three days in a row, we will pay v
you the benefit shown in the Schedule, We will pay up to the same number ol' days as your prior hospital stoy. i

; MLYISSW . Poge J ‘:
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5 When you go divectly from a hogpital to a Nursing Facility and are then :mmedinte\y home confined, we will E‘ -
‘s Doy up to the number of days as your combined stays. [
“, ' 1]
% The maximum number of days payable i in a confinement period will not exceed 30. A benetit for hame confine. 1
" ment will not b paid if we pay benefits under Custodial Care for the vame confinement periud, P
14 : )
.4  PARTJ AMBULANCE BENEFIT i
'-' When you need a licensed ambulanee service to or from a huspita! where you ave eonfined an a resident bed pa. :
i} tient, we will pay the ambulance benefit shawn in the Schedule. Our payment will be limited to one such
“ beneﬁt during any one confinement period. f.’
;) PARTK " '~ | HOW TO FILE A CLAIM 0o
(1) Notice of Claim: Yuu must give us written notice of a claim within 20 days (30 days in Missirsippi: 60 V
W days in Kentucky; 6 monthas in Montana) after loss starts or as snon as you can, You may give the notice ﬁ
i or you may have someone do it for you. The notice should give your name and policy number, Notice
;3 should be maifled 1o our Home Office in Omaha, Nebraska, or to one of our agents, T
t 75
.. (2} Claim Forms: When we ruceive your notice, we will send you forms {or filing proof of loss, If these forms :‘1
X are not sent to you in 16 days, you will huve met the proof of loss rule below if, in 90 days ofler the lass  §
b bepan, you gave us a writton glatement of what happened. i
¥ . ]
uj;- - (3)  Proof of Loas;: You muat give us written proof of your lous in 80 days or as soon ue you ean. But pruof i
. must be furnished within 15 months after.loss began, except in the nbsence of legal capacity. {
. K PARTL ' PAYMENT OF CLAIMS
! ' ' .'
i} All benefits wil) he paid as avon as we receive proof of loss. [
o ¢
% i
?; The benefit {{f any) for lous of your life will be paid to the beneficiary. Other Josses will be paid to you. If no 'rﬂ
v beneficiary is named, the benefit will be payable to your estate. Any other ucerued benefits unpaid ot your ¥
'r‘.:' death may, ot vur option, be paid either to the beneficiary or to your eatate, El
' £
i Ifeny benefit is payable to your esiata, Lo a minor, ur to any person not able to give o valid relense, we may pay f
4 up to $1,000.00 tv any person we find entitled to the payment. Any payment we make in good fuith will fully ;
zi discharge us to the extent of the payment. , i
3 L -
 pARTM : POLICY PROVISIONS i
oy : . o
l (1) Entire Contract; Changce: This policy, with any attachments (und the copy of your applieatinn, if at- ]
T;:' tached), in the entire contract of insurance, No ngent may change it in any way. Only an omm ol ours d
L' can apprave 4 change. That change must be shawn in the policy. i
f (2) Time Limit on Certain Defenses: After two years from the Pollcy Date, no misslatements, except ‘r_‘,"

fraudulent migstalements in the application for the policy, can be used to void the policy or te dcﬂw a

i elaim for loss incurred or disability commencing after the expiration of such two-year period. ld
[; No claim for lovs that starts move than six months after the Policy Date can be reduced or denied on the 1
:‘i grounds that a condition not excluded frum coverage existed prior to the Pulicy Date. N

B

i
o temen TR

g (3 Grace Period: Your premium must be paid on vr before the date it is due or during the 31-day grace
‘ period_that follows. Your policy atayd In force during your grace period. You "‘w“lwlﬂ;‘" Price

period unless jour Wﬁ We will send you notice of Tonrenewal at Tenat 30 days
“befors your premium is due.

i (4) Relnstatement: Your policy will _g_g«_r,mmdannt pay your premium befove the end of the grace period,
. If we later accopt a premitim and do not require an application for reinstatement. that paymeni will put

this policy back in force. If we require an application for reinstatement, this policy will be put back in
favce when we approve it. It we (uil to notify you of disapproval within 45 duys of the date of application,
your policy will be put back in force on that 46th day.
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Your reinstoled policy will cover ohly loss due tn aceidental injury that beyins after the date your policy
was put in force, Alsu, it will cover nnly Yous due Lo sickness that begins more than ten days an.er the date
the policy was put bhack in force.

In atl other respects, you and we will have the same rights under this policy that we had before it lapsed

“unlesu there are special conditions that apply to the reinstatement. If there are, they will be endorsed on

or attached to the policy. The premium we accept to reinatate this policy may be used for a period for
which premlums had not been paid. But it will not be usnd for any period more than 60 days befomee the
reinslatomont dale. :

Physical Examination: We, at our expense, can have you examined as often as needed while a claim is
pendiny. :

Legol Action: You cun't bring a legal action to recover under your policy for at Joast 60 days after you
have given ua written proof of loss. You can't start such an action moru than three years (five years in
Kansas) after the date written proof of loas is required,

Change of Beneficiary; Assignment: Only you have the right to change the beneficiavy. This right is
yours unless you malke a beneficinry degignation thal may not be changed. Cancent of the beneficiary is
not requlred to make n change in this policy. Also, such congent is not required to swrvender this pnhcy or

" Lo asgign the benefils.,

Misstatement of Age: If your age has been misstated, the amount payable will be that which the
premium wonld have bought at the correct age.

Intoxicants and Narcotica: We will not be Jiable for loss sustained becanse of your being intoxicated.
Nor will we be liable for loss sustained because of your being under the influence of a nmcutic This pravi:
sion will not apply to narecotics gwen on the advice of a phyq\clan

Nlegal Occupntion: We will not he Hable for any loss to which a conlributing cause wits your commis.
sion of ar allempt to commit a felony. Nor will we be liable for any loss to which a contribuling cause wax

- your being engoged in an illogal occupation.

Other Insurance With Us: You may have only one policy like this one at any ane time. If you have more
than ane such pohcy. the one you, your beneficiary or your estate selects will remain in force. We wxll
return all premiums paid for all other such policies.

i

’.! {12) Term of Coverage: Your coverage starts on the Policy Date ot 12 o'clock noon standard time where you

v live. It ends nt 12 o’clock noon on the same standard time on the first renewal date. Each time you renew
14 your policy, the new term: begineg when the old term ends.

E (13) Conformity With State Btatutes: The provisiona of the policy must conform with the laws of the state in

which you reside on the Policy Date. If any do not, this clnuse umends them so thot they do cunform,

:Il This policy is signed in our behalf by vur President and Secretary.

i .'.‘ ".I .:‘;' ) ,. ,

k.J Secrelnry S e " t Prevident
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'MEDICO™ LIFE INSURANCE COMPANY
1515 SOUTH 75TH STREET ‘
OMAHA, NE 68124

DUPLICATE

SCHEDULE

POLICY NO. - 0B78225 POLICY TYPE - 3355
INSURED  ~ EVELYN R BUSHNELL

1L F BUSHNELL

PO BOX 1450

ISSAQUAH WA 98027-0059

. o e RENEWAL PREMIUMS ~-—--
POLICY DATE........... 10/09/1986 60-DAY.....0verenees  $124.50

SEHI-ANNUAL. semes e $373l50
AN“UALOC.A-.-;..I.f‘ 5684030

‘POLICY LIFETIME MAXIMUM BENEFITS....veeeseccccccsnssassasss $190,000.00

LIFETINE MAXIMUM BENEFIT DAYS PAYABLE
SKILLm"uRSING C“E..-"....'.'."....l‘-l...."'...."' 2190

INTEWIATE wRSING. L 20 BN BN BN 3 W ) ‘.. L N ] '.. ® 0 @ 08 85 6 ¢ 0 20 ; L 2L B B 3 BN ) 360
ELIMINATION PERIOD FOR ANY ONE ‘ :

<CONFINMT PERIOD. 9 0 0 P B A G QOSSOSO PR T OO EBEO A PR RIes e 20 DAYS
SKILLED NURSING CARE DAILY BENEFIT

FIRST 20 DAYS IN A CONPINEMENT PERIOD.........cccueesoes $.00

zlsr DAY UP To 1olsT DAY. L3 BN M ] .. P &0 5 9% ¢ 08 P s ¢ 9O 0B S e & $4°.w

lolsT mY mu ZIZIOTH DA‘ ® B 5 ® ® ¢ a0 W eSS o RO e B 600 PO Qo0 sso’ 00
INTERMEDIATE NURSING CARE DAILY BENEFIT

FIRST PAYABLE DAY IN A CONFINEMERT PERIOD THRU 180 DAYS. $20.00

lslsT THRU 360TH PAY“LE DAY ® 9 6 » o " q 81T " O 0 oo 9 8 &P 00 0 g s&o' 00
CUSTODIAL CARE DAILY SBNEF IT € € 866 4 % 00 840080 09 a6 ssoeoe v e *0 sls » 00

MAXIMUM DAYS PER CONFINEMENT PERIOD............... ceenen 180
HOME CONPINEMENT DATLY BENEPIT«<oeeceosonnsonnnensnennsonns $15.00

AHBULANCE BE"EFIT.II.."I..'.....'..'.l‘ ----- LR B BN R B BRI AN N $25l00

POLICY 33355 + PLAN 3 OFTION B

PAGE

11/186

C P 35



APPENDIX B

CP 47-48, Denial Letter, June 20, 2007
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MEDICO® GROUP
Medico~ insurance Company « Medico~ Life insurance Company

— COPY

Evelyn R Bushnall Poficy Number: 0B78225
%L F Bushnell

Po Box 1450

Tssaquab, WA 98027

Dear Mrx Bushnell;

In onder for benefits to be provided under this policy, cortain requirements saust be met.
Based on the informstion received from Lake Vuo Gardens, it has been determined that
Mpﬁwmmmmmbmmﬁrhmﬁduymyouhnbm

receiving since 02-24-2007, Please let me take & moment o explain this cleims
determination.

Per policy tams, banefiry for skilled or intermediste care will be paysbie a3 long ss the
Insured meets that following conditions:

1.) Be in o nursing facility;
2.) Be recommended by & physician,
3.) Start within Mdoynﬁumudhmllwnﬁnmulofcms deysina
row;
. 4) Be for the continued trestroent of the conditions for which they wese in the

Based on the documentation received from Lake Vue Gandena, you were adesitted
directly in the nursing facility from your kome. Sinoe you did not hsve & prior
hospitalization for st least 3 days beforc your admit isto Lake Vue Gardens, the policy
requirements have not beea met and benefits caanot be provided at this time,

Mﬂmhﬂvﬂﬁum“mmpﬂyhﬂmb&blﬂnwdﬂm
teoeive & renewal premium from you

xrmuuqmmtomumrdmummmmowmmm,’
please submit copies of the medical docomentation in the yellow envelope that is
provided and we will bo happy to reconsider this claims detormination,

Pratecting Your Future Today*®
1S5 South 73N Strers « Qmahe, NESEIN « (402) IV EP00 « fx f002) 3916489 + www.gorneslice. o

Reproduced Image for Policy 0878225, BUSHNELL, Claim Nwwoer 980903

ce 43
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Medico insuronce Company » Medico= Life Insuronce Company

1 s sorry that 1 could not write t0 you more fivarable o this time. If you shoold have
jons or concerns reganding this inforoaation, please 30 not hesitate o Contact we
directly st 402-391-6900 Ext-339,
Sincerely,
Kimbady A. Jackson
Chxims Service Depanment

L1

Protecting Your Future Today®

Soust « NESStM - 391 o flax 3976489 ¢
Reproduced Image for Policy 0B76225, BUSHNELL, Clalm Number 980003
—

Reproduced Image for Policy 0B78225, BUSHNELL, Claim Number

1072472007

Page 128

12/17/2007
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APPENDIX C
CP 367-69, Order Granting Defendants’ Motion for Summary

Judgment and Denying Plaintiff’s Motion for Summary Judgment
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SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF KING

EVELYNR. BUSHNELL, individually,and ) . o
LEROY F. BUSHNELL, individually, as ) .
attorney in fact, and as guardian ad litem for ; No. 07-2-38744-7SEA

EVELYN R. BUSHNELL, Pefendants’
) ORDER GRANTING PIAREPES
Plaintiff, ) MOTION FOR ££RTE3. SUMMARY |
Y JUDGMENT AND DENYING Vlam&Hs
V. ) DEEENDRSNITS =ERSSE-MQ FOR
| ) SUMMARY JUDGMENT :
MEDICO INSURANCE COMPANY, a )
Nebraska Corporation, and MEDICO LIFE ) [RRAPOSED]
INSURANCE COMPANY, a Nebraska ) :
Corporation, g
Defendants. )

THIS MATTER having come before the court on Plaintiff’s Motion for Summary
Judgment and Defendants’ Motion for Summary Judgment, and having reviewed the
following pleadings:

1. Plaintiff’s Motion for Summary Judgment;

2. Declaratioh of Randail C. Johnson in Support of Plaintiff’s Motion for Summary

Judgment and attachments thereto;

3. Defendants Response and Counter Motion for Summary Judgment;

vefendantt!
ORDER GRANTING PEBFIF'S MOTION FOR BADGLEY ~ MULLINS
Law Grqur PLLC
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4. Declaration of Donald K. Lawler and attachments thereto;
5. Defendants’ Motion for Summary J udgxﬁcnt;
6. Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment;
7..' Declaration of Celeste T. Stokes in Supp;)rt of Defendants’ Opposition to
Plaintiff’s Motion for Summary Judgment and attachmcnts thereto;
8. Declaration of Donald Lawler and attachments thereto;
9. Defendants’ Supplemental Opposition to Plaintiff’s Motion for Summary
" Judgment; .
10. Supplemental Declaration of Donald Lawler and attachments thereto;
11. Declaration of Counsel Supporting Defendants’ Supplemental Opposition to
' Summary Judgment and attachments thereto, and
12. Plaintiffs’ Response in Opposition to Defendants’ Motion for Summary -
Judgmentl.
The Court havmg heard oral arguments, and having reviewed the files and pleadings

e rrvman it o m—— e e «c g W
herein, it is hereby ORDERED that 8=z s Motion for w Summary Judgment is

GRANTED and B@m&aﬁ;MouOn for Summary Judgment is DENIED.
It is further ORDERED, ADJUDGED, and DECREED that: £
1. The hospital stay requi .ent found in Ms. Bushnell’s policy iffvalid and
Ms. Bushnell isqg:titled to coverage as r of law.

2. Medico’s denial of coverage wasfireasonable andagbad faith ,andsn

3. ‘n\e case is d"sfmssw( urth pxr&&u,

Peberfents
ORDER GRANTING REABIREHFS MOTION FOR BADGLEY ~ MULLINS
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Done in open Court this day of June, 2009.
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Presented By:’

Randall C. Johnson, WSBA # 24556
Mark K. Davis WSBA # 38713

Attorneys for Plaintiff Leroy Busﬁnell

“Steven Cuttell, WABR hgag T
Okt te Soles | LISE A-# (LU0

Celendonts:
ORDER GRANTING PEAINTIFFS MOTION FOR
SUMMARY JUDGMENT - 3

\WGEVJOHN ERLICK

BADGLEY ~ MULLINS
Law Grour PLLC
Columbis Center
701 FiRth Avenue, Suite €750
Seattle, Washington 98104

Telaphone: (206) 631-6366 C F z&q
Fax: (206) 611.9636 P g




