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L APPELLANT'S REPLY

Respondent Milwaukee Electric Tool Corporation ("MET") built
its Test & Measurement ("T&M") business with Appellant Fluke's! trade
secrets and by inducing Fluke employees Jon Morrow and Evans Nguyen
to breach their Fluke agreements. With all respect to the trial court, the
summary and premature dismissals of Fluke's claims cannot stand under
any recognizable summary judgment standard. The trial court's rulings
should be reversed and this case should be remanded so that discovery can
be completed and the parties' evidence may be weighed at trial.
A. THERE WAS AMPLE EVIDENCE TO SUPPORT FLUKE'S

CLAIMS THAT MET, MORROW, AND NGUYEN
MISAPPROPRIATED FLUKE TRADE SECRETS

1. Fluke Identified and Presented Evidence Establishing
Its Trade Secrets

Respondents' primary argument for affirming the trial court's
summary dismissal of Fluke's trade secrets claims is that Fluke supposédly
failed to identify its trade secrets with particularity. Resp. Br. at 1, 10-12,
15, and 30-33. However, Respondents cannot sustain the ruling with a

diversionary tactic that is demonstrably false and badly mischaracterizes

I Consistent with their opening brief, Appellants Fluke Corporation and
its parent company, the Danaher Corporation, will be referred to collectively in
this brief as Fluke.
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the record and the trial court's rulings. In the end, the trial court's trade
secret ruling must stand or fall on the evidence in the record.

Respondents' argument initially fails because, despite their
repeated claims to the contrary, the trial court expressly ruled that Fluke's
disclosures were sufficient.

... The documents are identified with particularity. .. ..

It is somewhat general, but I think it's specific enough to
allow the defense to argue that these are not trade secrets
both at summary judgment and at trial. And so that motion
for sanctions is denied.

RP 74:7-75:3 (August 21, 2009). Respondents' failure to challenge this
ruling on appeal precludes them from raising it now as grounds for
upholding the dismissal of Fluke's trade secrets claims. See, e.g.,
Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 439 (2004) (noting that
"[t]he Court of Appeals correctly ignored the manner in which the records
were grouped because the county failed to assign error to the trial court's
method of calculation").

Nor can Respondents legitimately argue that Fluke unreasonably
delayed in identifying the trade secrets at stake in this case. As
Respondents acknowledge, the trade secret disclosure that the trial court
found sufficient in August 2009 lists the same documents and is
essentially identical to the disclosure Fluke had made more than a year

carlier. Resp. Br. at 14 and n. 9.
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This was a fabricated argument from the very start. Apart from its
specific discovery responses, Fluke identified the trade secrets and other
confidential information it believed MET, Morrow and Nguyen were
misappropriating throughout the case. Fluke did so in the original
Complaint. CP 5 (listing specific trade secrets Morrow was "uniquely and
intimately familiar with"). Fluke also identified its trade secrets in sworn
declarations filed in the very first days of the case. E.g., CP 30-32
(specifically citing, among other things, Morrow's knowledge of product
features, Voice of the Customer ("VOC") research, OEM performance,
Fluke's 3-year strategic plan, and the "white spaces" cross-market products
list Morrow had spent 6 months preparing); CP 45-46 (detailing, among
other things, Nguyen's work with Fluke's OEMs); CP 38-41 (specifying,
among other things, Shawn Holland's and Jim Curtin's knowledge of VOC

research and planned product features).>

2 Fluke's trade secrets claims were a central part of this case from the
very beginning and the trial court never suggested otherwise. Contrary to the
misleading implication created by Respondents' use of carefully cropped quotes,
the trial court did not "find[] that '[t]he case is not about trade secrets." Resp. Br.
at 12. The full quotation shows that the trial court was only discussing the issues
presented at the preliminary injunction hearing. Fluke's trade secrets claims and
the anticipated discovery into those claims was still very much part of the case.

The case is not about trade secrets. I was also persuaded by the defense
that they didn't have enough discovery to be able to counteract that. As
the case proceeds we have to talk about the trade secret discovery, . . .

RP at 3:6-11 (June 2, 2008) (emphasis added).
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Likewise, Fluke identified the specific trade secrets at issue in the
summary judgment briefing. Without citing to the record, Respondents
argue that Fluke cited to "thousands of documents" yet "proffered only
three in opposition to" the trade secret summary judgment motion below.
Respondents Brief at 33. Neither assertion is true. Fluke identified 13
specific trade secrets that Respondents have misappropriated in its
summary judgment papers, not "thousands" and not "only three." CP
1579; 1271-73; 3120-21.3 These are the same 13 trade secrets Fluke lists
in its opening brief at pages 23-25 and these same trade secrets were
identified more than a year before the close of discovery. CP 4648-50.
Notably, Respondents do not deny that these 13 trade secrets would be
valuable to a competitor. Nor do they contest Fluke's evidence that
reasonable steps were taken to keep them secret from competitors.

Instead, Respondents feign an inability to discern what within
these documents might be valuable to a competitor. Resp. Br. at 33
("Fluke failed to identify what specifically within them was a trade
secret."). This is a disingenuous argument that should merit no traction

with the court. First, Fluke did not provide only "vague references" or

3 The number of Fluke's identified trade secrets increased to 14 when
MET produced documents affer Fluke had filed its summary judgment
opposition papers that showed how Nguyen had steered MET to Fluke's preferred
OEM's. CP 5957-58.

-4-
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"unspecified" plans or assessments. Fluke identified specific documents
that are valuable compilations of information not known outside of Fluke.
CP 4648-50; 4671-72. That is all trade secret law requires.

Respondents argue that, for each identified compilation, Fluke was
required to parse its information even further and specifically tease out
which discrete parts of each document were trade secrets and which were
not. Washington trade secret law has never required this absurd level of
granularity. To the contrary, in Boeing v. Sierracin Corp., 108 Wn.2d 38,
50 (1987), the Washington Supreme Court noted that:

A trade secrets plaintiff need not prove that every element

of an information compilation is unavailable elsewhere.

Such a burden would be insurmountable since trade secrets

frequently contain elements that by themselves may be in
the public domain but together qualify as trade secrets.

Id. (internal citations omitted).

Respondents knew from the outset exactly what trade secrets were
at issue in this case because they knew exactly what Fluke information
they were using to build MET's T&M business. Respondents did not raise
the "show me first" argument so that they could learn more about Fluke's
claims. They raised the "show me first" argument so that they could use it
to delay and prevent Fluke from learning the full extent of their

misappropriations. Fluke identified the trade secrets at issue in this case.
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This argument is a cynical tactic that provides no basis for affirming the
trial court's erroneous dismissal of Fluke's trade secrets claims.

2. Morrow Misappropriated Fluke Trade Secrets

Next Respondents argue that "there is no evidence that Morrow
misappropriated anything." Resp. Br. at 34. While Fluke still does not
know the full scope of Morrow's misappropriations, due to Respondents'
sustained withholding of documents, see Opening Br. at 46, there is ample
direct and circumstantial evidence of his multiple misappropriations.

a. Morrow Used Fluke's Laser Distance Meter
Marketing Plan and His Own Tests and Analyses

of Laser and Ultrasonic Distance Meters to
Assist MET's Laser Distance Meter

There is more than enough evidence for a jury to conclude that Jon
Morrow used Fluke trade secret information to help MET launch a
competing line of laser distance meters. Specifically, there is substantial
evidence that:

1) Morrow possessed significant knowledge about Fluke's
confidential plans for releasing its own lines of laser and
ultrasonic distance meters; CP 2951-56; 3518-19; 3936-41;
RP 442:3-448:8;

2) Morrow volunteered to share this information with MET
even before he started his first day at work;* CP 3943; and

4 Respondents are correct in pointing out that Morrow had already
resigned from Fluke when he volunteered to help with the laser distance meter
project. This was before he started with MET, however.
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3) Upon starting his employment with MET, Morrow was
promptly assigned to work on MET's own laser distance
meter. RP 950:23-25; CP 3950-53; 3959-60.

In response, Respondents argue as if it was Fluke that carries the
heavy burden on summary judgment. For example, Morrow says he does
not remember receiving the email containing the Fluke marketing plan.
CP 1745. But this was not some random distribution. The email was sent
to him as a follow up to a discussion he had been having with a co-worker,
with a personal note, which makes his claim that he had forgotten it
implausible. CP 2955. Morrow can tell the jury that he does not
remember the email, but his denial merely creates an issue of fact.’

Next, Morrow claims that he was volunteering to share his
knowledge of Fluke's tests of ultrasonic distance meters, not his
knowledge of Fluke's laser distance meter marketing plans. Respondents
mischaracterize the "I know stuff" email. The product Jones was asking
about did not "turn out" to be a laser distance meter. Resp. Br. at 9. The
subject line of the email was: "Laser Distance Meter." CP 3943. Morrow

can tell the jury that he was thinking about ultra-distance meter technology

5 It cannot seriously be disputed that the laser distance marketing report
was a trade secret. Among other things, the document identified the three models
of laser distance meter Fluke planned to launch in 2008 along with product
pricing and the key positioning statement Fluke would use to introduce the
products to market. The document identified Fluke's target market and it
included a discussion of Fluke's customer research to a striking level of detail.
CP 2952-53. The document also described Fluke's distribution plan and
projected future sales. CP 2955-56.
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when he responded to an email about laser distance meters (even though
he said nothing to indicate this in the email), but this is not grounds for
affirming summary judgment.

Respondents' assertion that Fluke does not claim that the
information Morrow compiled about the feasibility of an ultrasonic
distance meter is a trade secret is false. Resp. Br. at 34. Fluke
consistently identified this as one of the trade secrets Morrow had
misappropriated. E.g., CP 5076 (identifying "information relating to the
relative strengths and weaknesses of the Ultrasonic Distance Meter
developed by Morrow during his employment with Fluke").

Respondents cite to evidence that there are ultrasonic distance
meters on the market and then jump to the inference that manufacturers do
not believe that knowledge gained by conducting tests of ultrasonic
products is a trade secret. Resp. Br. at 6. But the evidence is that
Morrow personally tested laser and ultrasonic distance meters shortly
before he joined MET, specifically to determine which products to
develop and bring to market. RP 442:3-454:24. These products were still
secret when Morrow volunteered to help MET do the very same thing—
evaluate whether to bring a distance meter to market. RP 443:1-15; CP
3943, It is the jury's permissible inference that matters, not the inferences

of Respondents and their attorneys. And a jury could certainly infer that
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the knowledge Morrow developed evaluating distance meters for Fluke
was not generally known and would be valuable to a competitor.
b. Morrow Shares "Actionable Distributor Data"

to Help MET Identify '""Low Hanging Fruit" in
the Electrical Channel

When Morrow resigned from Fluke to join MET, he had just
completed preparing his 2008 business plan. One of the primary goals in
his 2008 Fluke plan was to increase growth in the electrical distribution
channel. Further to achieving that goal, Morrow did three things: (1) he
spent four days meeting with retailers and distributors in the electrical
channel in order to gather "voice of the customer data;" Ex. 16; CP 3539-
40; 4026-35; (2) he prepared a 31-page report showing Fluke's Amprobe
sales for 2007 and its projected sales for 2008 for every Amprobe
distributor; CP 2854-87; and (3) he prepared his Amprobe business plan
which outlined his goals and strategy for increasing Amprobe's sales in the
electrical channel. Ex. 5; CP 3854-57; 3537-38. All of this was in the last
eight weeks of Morrow's employment with Fluke. Although there are
many different distribution channels used by Fluke and MET, when
Morrow joined MET, he was tasked to do the same things he had just
finished doing for Fluke: analyze the electrical channel. These were the
operable circumstances when Morrow volunteered to share "actionable

distributor data" with MET, CP 3998, and when he prepared his list of
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"low-hanging-fruit" distributors for MET to target in the electrical
channel. CP4000-01. It is possible, although highly unlikely, that all this
is innocent, as Morrow claims. But at most, his claims only create
material issues of fact. They cannot support summary judgment.

c. The Cross Market Analysis

Toward the end of his Fluke employment, Morrow spent six
months preparing a comprehensive Cross Markets Analysis for Fluke.
This analysis included every T&M product on the market with its
distributor pricing. CP 32, 439, 3523, 4003-05; Ex. 6. The information
Morrow compiled in this document is a road map for where to introduce a
new competing line of products. Within weeks of starting at MET,
Morrow was working directly to help MET determine which products to
introduce into the very same market Morrow had just comprehensively
analyzed for Fluke. CP 4007-12.

Respondents argue that the Cross Markets Analysis is "too large to
infer that Morrow somehow memorized it." Resp. Br. at 35, n.21. Again,
this is an argument for the jury. But the jury need not infer that Morrow
remembered every detail of his Cross Markets Analysis. Morrow has an
advanced degree from the Massachusetts Institute of Technology. Ex. 3.

He was not merely gathering data. What he did, and what the jury can

-10-
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certainly infer that he did, was to use this data to draw critical conclusions
about the T&M market, such as where to best introduce new products.

d. The Thumb Drive(s)

As described in Fluke's opening brief, during the weekend before
Morrow resigned from Fluke, Morrow copied files from his Fluke laptop
to a thumb drive and then deleted the files from his laptop. Although he
claims that he only copied personal files, while doing this Morrow
somehow deleted a file containing all of his saved Fluke emails. Fluke Br.
at 31-32. Morrow has never been able to explain how his email file got
mixed up with his personal files and the circumstances are, at the very
least, highly suspicious, and are certainly enough to permit a jury to infer
that Morrow copied his Fluke emails and took them with him to MET at
the urging of Mike Jones.

Respondents claim that an expert they hired proves that Morrow
did not copy his email file and take it with him. CP 1749-50. However,
this expert merely says that she reviewed two flash drives. She offers no
evidence that she reviewed the specific flash drive Morrow used to copy
files from his Fluke laptop. Id. Moreover, even if there were evidence she
reviewed the correct flash drive, she could only provide an opinion on a

"more probable than not basis." CP 1750. Respondents' expert
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declaration might create a dispute of fact over whether Morrow copied his
email file, but that is a dispute that needs to be resolved by a jury.

e. The SIM Card

Respondents correctly point out that Morrow's SIM card did not
contain his Fluke contacts. Resp. Br. at 8. But they overlook the salient
point: Both Morrow and Jones thought it did. CP 3534; RP 1007:10-
1008:11. That's why Jones told Morrow to take it and that's why Morrow
did take it. It is the evidence of intent—intent to identify and take as much
useful Fluke information as possible—that matters, especially where
Respondents wrongly held back so much evidence in discovery.

3. Nguyen Misappropriated Fluke Trade Secrets

Respondents' primary answer to Evans Nguyen's proven use of
Fluke trade secrets to steer MET to Fluke's original equipment
manufacturers or "OEMs" is to insinuate that Fluke delayed before
springing "an entirely new and previously undisclosed trade secrets theory
that Nguyen had misappropriated trade secrets related to OEMs." Resp.
Br. at 14. Given the circumstances, this argument is remarkably brazen.

There was no delay by Fluke. At the very start of the case, Fluke
served MET with discovery asking for all MET documents containing the
word "Fluke," a request specifically designed to turn up instances where

Fluke's former employees were using Fluke documents or information to
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build MET's business. CP 513. Many of the key Nguyen documents
contain the word, "Fluke" and thus were directly responsive to Fluke's
discovery requests. CP 4113-14; 4121-27; 4128-4134; 4136. MET had
been ordered to produce these documents on April 28, 2008. CP 465. It
flagrantly disobeyed this order and withheld these critical documents for
16 months, finally producing them only two weeks before the summary
judgment hearing. CP 4098-4100.

These documents should have been produced at the beginning of
the case, not the end. Fluke asserted trade secret claims against MET in
their first Amended Complaint, specifically noting that MET was
developing a line of new T&M products to compete with Fluke and had
hired Evans Nguyen, Shawn Holland, and Jim Curtin to work on exactly
the same products and services on which they had worked at Fluke. CP
241-42. Fluke also provided early notice that it was concerned about
Nguyen's detailed knowledge of Fluke's OEMs. CP 45-46.

Respondents' claim that Fluke "never once articulated a trade
secrets claim based on the identity of the "good" OEM suppliers" is a half
truth at best. Resp. Br. at 27. Fluke knew that this information was
valuable and it knew that Nguyen possessed it. CP 45-46; 3865-67. The
issue of OEMs was also the subject of substantial testimony during the

preliminary injunction hearing. E.g, RP 454:4-456:6, 514:22-516:13. The
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only thing Fluke did not know was the extent to which Nguyen had used
his knowledge of Fluke's OEM's to steer MET away from a subsidiary
company and to Fluke's OEMs.

Once Fluke received these incriminating documents, it promptly
incorporated them into its summary judgment arguments (four days later)
and it promptly moved to amend the complaint to conform to this new
evidence (two weeks later). For Respondents to now argue that summary
judgment was proper and that Fluke's motion to amend was properly
denied because Fluke unreasonably delayed is simply astonishing.

B. IT WAS ERROR FOR THE TRIAL COURT TO RULE

THAT THE UTSA PREEMPTED FLUKE'S COMMON LAW
CLAIMS

Under controlling Washington law, if misappropriated information
does not qualify as a trade secret a party may still recover for the misuse
of this same information under a common law theory of breach of
confidentiality. Boeing v. Sierracin Corp., 108 Wn.2d 38, 48 (1987).
Here after the trial court found as a matter of law that none of the
information Fluke sought to protect qualified as a trade secret, it then
summarily found that Fluke's breach of confidentiality and breach of
loyalty claims were preempted.

THE COURT: "[T]he legal issue in this case, which is is
there a trade secret sufficient information for a trier of fact
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to conclude that there is trade secrets factually. I just don't
think so. I am going to grant the motion.

.. The common law fiduciary duty, I think that it is
preempted in this context; that is my basis on this.

RP 69:24-70:16 (September 19, 2009).

In support of the trial court's ruling, Respondents cite Thola v.
Henschell, 140 Wn. App. 70, 82 (2007) for the proposition that a plaintiff
"may not rely on acts that constitute trade secret misappropriation to
support other causes of action." Id., citing Ed Nowogrowski Ins., Inc. v.
Rucker, 88 Wn. App. 350, 359 (1997); Resp. Br. at 35. Respondents
misread Thola. What Thola stands for is that a party may not recover
twice—under trade secret law and under common law theories—for the
same misconduct. If evidence supports a trade secret claim, that same
evidence cannot be used to support common law claims. In other words,
UTSA preemption is triggered when the plaintiff prevails on its trade
secrets claim. Id. ("We note that proper application of this three step
analysis precludes duplicate recovery for a single wrong.").® Having

found (albeit incorrectly) that the information misappropriated by

¢ Accord Callaway Golf Co. v. Dunlop Slazenger Group Am., Inc., 295
F. Supp. 2d 430, 437 (D. Del. 2003) (defendant "cannot have it both ways" by
arguing that information is not trade secret and that claim premised on misuse of
such information is preempted by the Trade Secret Act because such an argument
is "contradictory"); Youtie v. Macy's Retail Holding, Inc., 626 F. Supp. 2d 511,
523 (E.D. Pa. 2009) (common law claims not preempted by PUTSA to the extent
alleged information "does not constitute a misappropriation of a trade secret").

-15-
22826-0005/LEGAL18659434.2 -



Respondents were not trade secrets as a matter of law, it was clear error
for the trial court to rule that Fluke's breach of loyalty and breach of
confidentiality claims were preempted.

C. LAW OF THE CASE DOES NOT MANDATE DISMISSAL
OF THE MORROW CONTRACT CLAIM

Respondents argue and the trial court ruled that this Court's
opinion reversing the trial court's preliminary injunction order was "law of
the case" on the issue of whether Fluke had submitted sufficient evidence
that Jon Morrow's Danaher Noncompetition Agreement had been assigned
from Jacobs Chuck to Fluke. Resp. Br. at 1.7

"In its most common form, the law of the case doctrine stands for
the proposition that once there is an appellate holding enunciating a
principle of law, that holding will be followed in subsequent stages of the
same litigation." Roberson v. Perez, 156 Wn.2d 33, 41 (2005).

Law of the case does not transform factual determinations on a
preliminary injunction into verities on a later motion for summary
judgment. Following a grant or denial of preliminary relief, the parties
remain free to continue to develop the record through additional discovery

and to provide additional evidence on a party's claims, including claims

7 Respondents' insinuation that the assignment issue "developed later,"
Resp. Br. at 9, like so many of their assertions, is belied by the record. Fluke
raised assignment during the very first hearing before the trial judge, only 10
days into the case. RP 22:22-25:1 (March 21, 2008).
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that were the subject of the preliminary hearing. See Envtl. Tech. Council
v. South Carolina, 901 F. Supp. 1026, 1032 (D.S.C. 1995).

Moreover, the standards used to decide preliminary injunctions and
summary judgments are fundamentally different. A party seeking
injunctive relief bears the high burden of demonstrating a "clear legal
right" and that it is "likely to prevail on the merits." Kucera v. Dep't of
Transp., 140 Wn.2d 200, 209 (2000). As this Court observed, injunctions
do not issue in a "doubtful case." COA Opinion at 3.

This is not the standard on summary judgment. On summary
judgment, the non-moving party must not eliminate all doubt. Instead, all
facts must be weighed in the light most favorable to the non-moving party,
King v. Rice, 146 Wn. App. 662, 668 (2008), and summary judgment may
be granted "only if reasonable people could reach but one conclusion."”
Hash v. Children's Orthopedic Hosp. and Med. Ctr., 110 Wn.2d 912, 915
(1988); see also Crown Plaza Corp. v. Synapse Sofiware Sys., Inc., 87
Whn. App. 495, 500 (1997) ("Disputes over the existence of oral
agreements are not appropriately decided on summary judgment").

Many courts have recognized the differing burdens presented on

motions for summary judgment and preliminary injunctions.® The trial

8 E.g., Boehringer Ingelheim Animal Health, Inc. v. Schering-Plough
Corp., 6 F. Supp. 2d 324, 333 (D.N.J. 1998) ("success in defeating the
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court clearly erred in believing that the COA Opinion mandated summary
judgment on the factual question of whether Morrow's agreement had
been assigned from Jacobs Chuck to Fluke. See, e.g., Washington Fed. of
State Employees v. State of Washington, 99 Wn.2d 878, 888 (1983) (an
appellate court does not ordinarily "adjudicate the ultimate rights of the
parties in the lawsuit" in reviewing a grant of a preliminary injunction).
Thus, this Court's prior opinion does not foreclose a finding of ultimate
liability. See Smith v. Ozmint, 444 F. Supp. 2d 502, 510 (D.S.C. 2006)
(denying request for preliminary injunction and noting that its decision
was not a "final decision on the merits of Plaintiff's claims; rather, it
[found] that he has failed to overcome the high burden necessary for
preliminary relief").

Respondents also argue that Fluke and Jacobs Chuck were required
to amend Morrow's agreement after it had been assigned, an argument that
is easily refuted. As the authority cited by both sides indicates, once the
assignment is effective, Fluke steps into the shoes of Jacobs Chuck and
replaces Jacobs Chuck throughout the agreement. There is no need for a

second step of amending the agreement so that "Jacobs Chuck" is replaced

preliminary injunction motion is [not] tantamount to granting a summary
judgment motion"); Malletier v. Dooney & Bourke, Inc., 561 F. Supp. 2d 368,
382 (S.D.N.Y. 2008) ("[F]indings of fact and conclusions of law made on a
motion for preliminary injunction are not binding on a court deciding a motion
for summary judgment") (internal quotations omitted).
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with "Fluke" in the document. If that were the standard, no assignment
would ever be effective standing alone.”

In sum, summary judgment on the Morrow contract claim was
only appropriate if no reasonable jury could find that Jacobs Chuck had
assigned Morrow's agreement to Fluke.!? Inasmuch as Fluke's evidence of
assignment is overwhelming, reversal is required.

D. IT WAS ERROR TO GRANT SUMMARY JUDGMENT ON
THE NGUYEN CONTRACT CLAIMS

There is no question that Evans Nguyen repeatedly and willfully
breached his employee nonsolicitation agreement. What Respondents
characterize as "alleged assistance" is more than a dozen documents and
emails that show Nguyen first identifying and then actively recruiting his

former Fluke colleagues under the direction and encouragement of MET.!!

9 It also bears mention that Morrow's agreement provided him with a
year's termination payments in the event he was laid off or otherwise terminated
from the "Company" without cause. If Respondents' argument is correct,
Morrow's valuable termination benefits would have also terminated once he
transferred to Fluke, an absurd result that no one would have intended or wanted.

10 Respondents twice argue that it was Fluke's burden on summary
judgment to "prove equitable assignment by 'clear and specific' evidence." Resp.
Br. at 37 and 13. This reveals a fundamental misunderstanding of the non-
moving party's burden on summary judgment. At the summary judgment stage,
Fluke did not have to "prove" anything. The time for proof is later, and in this
case is for the jury, not the trial judge. What Fluke must do—and what it did, by
any reasonable measure—is produce sufficient evidence to create questions of
fact as to the material elements of its claims.

'"CP 3910; 3881-83; 3157;3159; 3161; 3163-64; 3166; 3168; 3174;
3187; 3193; 3222; 3224; 3902; 3908.
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Respondents do not seriously deny Nguyen's misconduct. Instead,
they seek to avoid liability by asking the Court to (a) affirm an
unprecedented and ill-advised extension of the Washington Supreme
Court's holding in Labriola v. Pollard Group, Inc., 152 Wn.2d 828 (2004);
(b) find as a matter of law that eligibility to participate in an employee
stock option plan does not constitute legal consideration; and (c) strike
down Nguyen's employee nonsolicitation agreement on grounds of
overbreadth. Each of these arguments fails.

1. The Labriola Rule Should Not Be Extended Outside the
Context of Noncompetition Agreements

Respondents misstate Fluke's position and miscomprehend the law
when they claim that Fluke is arguing that "consideration is not required"
for Nguyen's employee non-solicitation agreement. Resp. Br. at 18. All
contracts require consideration. However, outside the context of
noncompetition agreements, continued employment under modified or
new terms and conditions provides the necessary consideration from both
sides. This general rule provides flexibility that benefits and is relied upon

by both employers and employees. >

12 See, e.g., Gaglidari v. Denny's Restaurants, Inc., 117 Wn.2d 426
(1991) (revised discipline policy constituted a contract; continued employment
provided consideration); Jacoby v. Grays Harbor Chair & Mfg. Co., 77 Wn.2d
911, 915 (1970) (continued employment provides consideration for pension plan
adopted during employment); Brydges v. Coast Wide Land, Inc., 2 Wn. App.
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Against the backdrop of this rule, Washington and many other
jurisdictions have adopted rules requiring independent consideration
(beyond continued employment) when an employer requires a
noncompetition agreement be signed after employment has already
commenced. See Labriola, 152 Wn.2d 828; Resp. Br. at 17, n.10.
However, no Washington court and, to Fluke's knowledge, no court from
any other jurisdiction, has ever applied this heightened consideration rule
to employee non-solicitation agreements. This Court should decline
Respondents' invitation to be the first.

Respondents specifically argue that Labriola should be extended to
apply to "any bilateral agreement entered into by an employee after the
initial hire." Resp. Br. at 17. This argument finds no support in Labriola.
The Labriola analysis and decision makes no mention of bilateral or
unilateral contracts. Moreover, Respondents' argument, if adopted, would
overturn years of precedent, undermine the current validity of uncounted
existing contracts, and pose significant burdens to flexibility within the
employment at will context to the detriment of both employers and
employees. There is nothing in Labriola to suggest that the Washington

Supreme Court intended such a radical outcome.

223,226 (1970) (continued employment provided consideration for sales bonus
plan).
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Finally, the unilateral and bilateral distinction urged by
Respondents finds no support in case law addressing other types of
employment agreements. To the contrary, courts regularly find continued
employment to provide sufficient consideration for employment
agreements, whether bilateral or unilateral.'3

2. Nguyen's Eligibility for Stock Option Awards Is
Adequate Consideration

Respondents misstate the consideration provided by Fluke when
Nguyen signed his employee non-solicitation agreement. The
consideration provided by Fluke was that Nguyen would be included
among the class of Fluke employees eligible for stock option awards. Had
Nguyen not signed the agreement, he would not have been eligible to
receive future stock options, no matter how extraordinary his work
performance otherwise was. CP 1567. This was plainly a benefit to
Nguyen, even if he did not deserve the kind of exceptional performance
warranting stock option grants in subsequent years. Moreover, Fluke was

bound by its promise to include Nguyen among the employees eligible for

I3 E.g., Machen, Inc. v. Aircraft Design, Inc., 65 Wn. App. 319, 327
(1992) (employee confidentiality agreement); Marotta v. Toll Brothers, Inc.,
2010 WL 744174, *4, n.4 (E.D. Pa. Mar. 3, 2010) ("courts consistently find
continued employment to be adequate consideration for arbitration agreements");
Schirmer v. Principal Life Ins. Co. 2008 WL 4787568, *6 (E.D. Pa. Oct. 29,
2008) (restricted stock agreement); Tomasini v. Mount Sinai Med. Ctr. of
Florida, Inc., 315 F. Supp. 2d 1252, 1254, 1257 (S.D. Fla. 2004) (enhanced
severance benefits); Kauffinan v. Int'l Brotherhood of Teamsters, 950 A.2d 44
(D.C. 2008) (agreement to provide housing allowance).
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option grants and it honored that promise. Nguyen remained eligible in
subsequent years and was considered for option grants. /d. He simply did
not meet the other criteria required for an award.

The cases cited by Respondents do not warrant a different result.
In MSC Indus. Direct Co. v. Steele, 2009 WL 2501762 (N.C. App. 2009),
the employee was granted restricted shares "more than thirty days before
either the award or the agreement was signed." Id. at *4 (original
emphasis). In this case, Nguyen did not become eligible for future option
awards until after he signed the agreement. CP 1567. Heuser v. Kephart,
215 F.3d 1186 (10th Cir. 2000) is simply inapposite as it involved an
effort to enforce a settlement agreement where the attorneys for one of the
parties did not have actual authority to agree to the settlement and instead
had only promised to present the agreement to its client for consideration.
Id. at 1192-93. Finally, in Wilmar, Inc. v. Liles, 185 S.E.2d 278
(N.C. App. 1971), the court found no consideration where the employer
offered and then took back the consideration. "A consideration cannot be
constituted out of something that is given and taken in the same breath."
Id. 78-9. Here nothing was taken back. Nguyen remained among the
class of employees eligible for option grants throughout the remainder of

his employment.
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3. Enforcing Nguyen's Contract Would not Restrain
Trade

Lastly, Respondents argue that the court should nullify Nguyen's
contract because "the employee nonsolicitation clause is unreasonably
broad and violates Washington's public policy prohibiting contracts in
restraint of trade." Resp. Br. at 20. Specifically, Respondents assert that
Nguyen's agreement (a) protects no legitimate interest; (b) is "grossly
overbroad;" and (c) would unreasonably "threaten, and overly restrict,
freedom of employment." Id. at 20-25. Each proposition fails.

First, Fluke's interest is not simply to maintain a stable workforce.
It is to prevent departing employees from unfairly using their insider
knowledge and relationships they developed while working at Fluke for
the benefit of a competitor. Addressing covenants not to compete, which
are far more restrictive than employee non-solicitation agreements, the
Washington Supreme Court confirmed that Washington courts will
enforce agreements so as to prevent an employee from using his or her
employer's "valuable information" for the benefit of a competitor. Wood
v. May, 73 Wn.2d 307, 310 (1968). There is ample evidence that Nguyen
did exactly this. See fn 11 supra. Indeed, in his very first days at MET,
Nguyen included among his action items:

Hire two PMs for Seattle branch. Positions and expertise
already identified.
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CP 4134 (emphasis added).

Second, Respondents' complaint that Nguyen's agreement prohibits
him from soliciting employees, "not just of Fluke, but also of Danaher and
its hundreds of subsidiaries," is a red herring that ignores settled principles
of Washington law. If a contract is overbroad, the correct approach under
Washington law is not to throw out the entire contract, as Respondents
urge, but to enforce the contract "to the extent it is reasonable and lawful."
Wood, 73 Wn.2d at 312-14. Nguyen identified and recruited colleagues
that, by virtue of his employment with Fluke, he knew all too well. Fluke
seeks to remedy this breach, not some hypothetical scenario involving far
flung employees unknown to Nguyen.

Third, Respondents' argument that Nguyen's agreement unduly
restricts employee mobility fails even the straight face test. Nothing in
Nguyen's agreement impedes fair competition for employees. The
agreement did not bar Nguyen from joining MET and it did not restrain
Mike Jones or other MET employees from recruiting and hiring whoever
they wanted, including Fluke employees. The only limit Nguyen's
agreement posed was to bar Nguyen from competing unfairly by
leveraging his insider knowledge and Fluke relationships for the benefit of

a competitor.
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E. RESPONDENTS CANNOT AVOID REVERSAL OF THE
TRADE SECRETS SUMMARY JUDGMENT BY RAISING
THE ISSUE OF DAMAGES

Relying primarily on the fact that MET's products had not yet
come to market when the trial court dismissed the lawsuit, Respondents
ask the Court to affirm summary judgment due to the supposed absence of
evidence of damages. Resp. Br. at 40. As Respondents implicitly
acknowledge, the trial court made no ruling on this issue. /d. at 39. n.27.
This argument fails on multiple levels.

First, a trade secret misappropriation claim does not fail merely
because the misappropriating party has not yet brought its product to
market. A trade secret plaintiff can recover for both actual losses and
unjust enrichment. RCW 19.108.030(1). While Fluke had not yet
experienced lost sales, it presented direct evidence of how MET was
unjustly enriched by using Fluke's trade secrets to build its T&M business.
The most flagrant example was Nguyen steering MET away from using
Solarwide to build their T&M products, thereby avoiding "probable risk to
the speed, quality and delivery" of MET's new products. CP 4099 and
4127. But MET also benefited from having Morrow identify which T&M
products to introduce, developing MET's strategy for introducing T&M
products into the electrical channel and assisting in its marketing plan for

laser distance meters. See Section 1.A.2.a-c, supra.
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Washington courts adhere to the principle that "'the wrongdoer
shall bear the risk of the uncertainty which [its] own wrong has created."
Jacqueline's Washington, Inc. v. Mercantile Stores Co., 80 Wn.2d 784,
790 (1972) (quoting Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251,
266 (1946)). A plaintiff is not denied substantial recovery merely because
the precise amount of damage is incapable of exact ascertainment. Id. at
789.

Although MET had produced only ore page in response to Fluke's
discovery requests seeking information on specifically how MET was
unjustly enriched, CP 3574-3582; 3546, Fluke was still able to provide a
calculation of the value of MET's unjust enrichment based on publicly
available financial statements of MET's parent company. CP 3514-16.
This is more than enough to survive summary judgment, especially given
MET's utter refusal to respond in good faith to discovery.!*

Respondents invoke the so-called "new business rule" to suggest
that Fluke could not rely on MET's own internal sales and profit
projections, but instead was required to look outside MET to calculate

MET's unjust enrichment. What Respondents fail to recognize is that the

14 Moreover, Fluke seeks both damages and injunctive relief. Even if the
trial court had found Fluke's damages evidence insufficient—which it did not—
the ruling would not have resulted in the dismissal of any claims, let alone all
claims as Respondents ask now.
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"new business rule" is a rule designed to restrict a plaintiff from relying on
its own profit projections to prove damages it seeks to recover against a
defendant. E.g., Larsen v. Walton Plywood Co., 65 Wn.2d 1, 16 (1964).
The new business rule has never been invoked in the circumstance present
here, where one party seeks to use the internal projections of the other
party.

Moreover, the new business rule is generally inapplicable where,
as here, the persons establishing the new business have significant
experience in the business they are establishing. See Butcher v. Garrett-
Enumclaw, 20 Wn. App. 361, 374-76 (1978).

Respondents next argue that Fluke is estopped from bringing
damages claims because it sought an injunction on its trade secret claim.
Respondents essentially argue a trade secret plaintiff, having had little or
no discovery, who seeks to obtain preliminary injunctive relief to maintain
the status quo while the case proceeds is thereafter precluded from
recovering for the damages attributable to the misappropriation. But there
is nothing "inconsistent" in arguing that Fluke could not be fully
compensated through monetary relief and that some recoverable damages
could be quantified with reasonable certainty, after the completion of
discovery, for the misappropriation of its trade secrets. Injunctive relief is

generally appropriate in trade secrets cases precisely because a plaintiff
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will ultimately "lose" some damages attributable to misappropriation
because they are incapable of quantification.

The decision of the Massachusetts Court of Appeals in Frank D.
Wayne Assoc., Inc. v. Lussier, 454 N.E.2d 109 (Mass. App. 1983) is
illustrative. In Lussier, a master issued a preliminary injunction and, after
a full hearing, awarded the plaintiff $50,000 in damages for the
defendant's breach of a noncompetition agreement. /d. The defendant, on
appeal, argued that "the plaintiff, having obtained injunctive relief, may
not also recover damages." Id. In rejecting this contention, the court
noted:

Since [a court's] assessment of the parties' lawful rights at

that time might not correspond to the final judgment, the

purpose of the preliminary injunction was not to award full

relief but rather to seek to minimize the harm that final

relief can not redress. Only after a full hearing could the

measure of relief to which the plaintiff was entitled be
properly determined.

Id. (internal quotations omitted).

What is more, the estoppel doctrines Respondents rely on are
inapposite. Respondents first argue that collateral estoppel bars Fluke
from asserting a claim for damages. Respondents present no case law to
support the applicability of collateral estoppel in this circumstance, and
the doctrine is plainly inapplicable. Collateral estoppel prevents

relitigation of a particular issue in a subsequent proceeding involving the
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same parties that ended with a final judgment on the merits. Pederson v.
Potter, 103 Wn. App. 62, 69 (2000). Further, "[c]ollateral estoppel is
concerned only with limiting the relitigation of factual issues [and] has
nothing to do with restricting arguments on pure issues of law." 14A
Washington Practice §35.33. The determination of whether damages are
calculable to the requisite degree is a question of law. Pribil v. Koinzan,
665 N.W.2d 567, 573 (Neb. 2003) ("[T]he initial question of law for the
trial court is whether the evidence of damages provides a basis for
determining damages with reasonable certainty . . . .").

Nor does the doctrine of judicial estoppel help Respondents. It is
well-established in Washington that the doctrine of judicial estoppel does
not apply to inconsistent legal positions. See Holst v. Fireside Realty,
Inc., 89 Wn. App. 245, 259 (1997) (Judicial estoppel "prevents a party
from taking a facrual position that is inconsistent with his or her factual
position in previous litigation"); Miles v. State, Child Protective Services
Dep't, 102 Wn. App. 142, 153 (2000) (same); see also 14A Washington
Practice § 35.37 ("The rule [of vjudicial estoppel] applies only to
inconsistent assertions of fact; it is not applicable to inconsistent positions
taken on points of law"). And again, there is nothing inconsistent in
arguing that injunctive relief is appropriate because not al/l damages will

be capable of reasonable ascertainment.
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IL. OPPOSITION TO RESPONDENTS' CROSS APPEAL

A. RESTATEMENT OF ISSUES PERTAINING TO
ASSIGNMENTS OF ERROR ON CROSS APPEAL

1) Did the trial court correctly decline to award
Respondents fees for dissolving an injunction where
(a) the trial court did not dissolve an injunction; and
(b) Respondents failed to timely request fees when
the injunction was dissolved by this Court on
interlocutory appeal?

2) Was the trial court correct to apply South Carolina
law rather than RCW 4.84.330 in determining that
Morrow was not entitled to an award of fees for his
breach of contract claim, where the trial court had
determined, at Respondents' urging, that South
Carolina governed Morrow's contract?

3) Should the trial court have awarded fees to MET
based on the Nguyen and Morrow contracts where
MET was not a party to either contract?

4) Did the trial court abuse its discretion in rejecting

Respondents' arguments that Fluke's trade secrets
claim was maintained in bad faith?

B. THE TRIAL COURT CORRECTLY DECLINED TO
AWARD FEES FOR DISSOLVING AN INJUNCTION

Respondents first argue that the trial court erred by declining to
award fees under a line of cases that allow courts to award fees incurred in
dissolving an injunction. Resp. Br. at 44. The trial court properly rejected
this argument because this was a request that needed to be made to the

Court of Appeals in the course of Respondents' interlocutory appeal.
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The trial court entered its preliminary injunction on June 3, 2008.
CP 837-49. Respondents then obtained interlocutory review in this Court.
This Court reversed the trial court, ruling, among other things, that Fluke
had failed to present sufficient evidence of assignment to show a "clear
legal right" to an injunction. Respondents did not request fees on that
appeal.

RAP 18.1 provides that "[i]f applicable law grants to a party the
right to recover reasonable attorney fees . . . on review before . . . the
Court of Appeals . . . the party must request the fees . . . as provided in this
rule, unless a statute specifies that the request is to be directed to the trial
court." Specifically, a party seeking fees "must devote a section of its
opening brief" to the request. RAP 18.1(b). Absent a mandate or statute
providing specific authorization, the trial court has no power to award
appellate fees.!?

Any fees incurred by Morrow in dissolving the injunction against

him, were incurred on appeal, not at the trial court. Accordingly, the trial

15 See RAP 18.1(a), (h) and (i) ; Thompson v. Lennox, 151 Wn. App.
479, 599-601 (2009) (finding trial court had no authority to award appellate fees
because "a party seeking fees on appeal must clearly set forth the
request . . . before the appellate court [and a] party's failure to [do so] warrants
denial of her fee request"); Hedlund v. Vitale, 110 Wn. App. 183, 190-91 (2002)
(on remand, trial court lacks authority to award fees for an appeal where none
were requested of the appellate court); Mestrovac v. Dep't of Labor & Indus., 142
Wn. App. 693, 710-11 (2008) (reversing trial court's award of fees for briefing
before Court of Appeals).
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court had no authority to award fees on this basis and it properly denied

Respondents' requests.'6

C. RESPONDENTS' CLAIMS FOR ATTORNEYS' FEES
UNDER MORROW'S AGREEMENT FAIL

1. Morrow and MET Are Not Entitled to Fees Under the
South Carolina Law that Governs the Agreement

Jon Morrow's Danaher Noncompetition Agreement contains a
South Carolina choice of law provision. Resp. Br., Ex. B at 7. Relying on
this, Respondents successfully persuaded the trial court that South
Carolina law controlled any dispute involving Morrow's agreement. See
CP 4458-60. The trial court therefore applied South Carolina law in
dismissing Fluke's breach of contract claim against Morrow. CP 1121 2
n.1; CP 1149-50. It is worth repeating Respondents' arguments below:

[B]oth Jacobs Chuck and Morrow expressly agreed that

their rights and obligations under the Agreement would be

governed exclusively by South Carolina law, without regard

to choice of law provisions. In other words, the parties to

the Agreement agreed that the application of South

Carolina law would be absolute.

Under Washington law, where a contractual choice of law

provision has been agreed to, "protecting the justified
expectations of the parties comes to the fore." Erwin v.

16 Even if the trial court did have authority to award fees for this Court's
dissolution of the injunction, the decision to award or deny fees on that ground is
firmly committed to the trial court's discretion. Confederated Tribes of Chehalis
Reservation v. Johnson, 135 Wn.2d 734, 758 (1998) (noting that "attorney fees
may be awarded to a party who prevails in dissolving a wrongfully issued
injunction.") (emphasis added).
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Cotter Health Ctrs., 161 Wn.2d 676, 699 (2007). ...
Accordingly, South Carolina law controls the construction,
interpretation and effect of the Agreement.

CP 4459-60 (emphasis added).!”

Having recognized that the same South Carolina law they had
successfully urged the trial court to apply and invoked to obtain summary
judgment would not authorize a fee award, Respondents reversed course.
Respondents asked the trial court to apply state law piecemeal to the
Morrow breach of contract claim: South Carolina law, where it benefited
Respondents, and Washington law when South Carolina law was not
favorable. Washington law, specifically RCW 4.84.330, makes unilateral
fee-shifting provisions in contracts bilateral. Under South Carolina law,
fees are not recoverable unless authorized by contract or statute. See
Blumberg v. Nealco, Inc., 427 S.E.2d 659, 660 (S.C. 1993). South
Carolina has no analogue to RCW 4.84.330, and as no South Carolina
statute authorizes such an award, the American Rule would apply and
Morrow would not be entitled to an award of fees under South Carolina

law.

17 Respondents state that "Fluke alleged the agreement was governed by
Washington law." Resp. Br. at 45. This is only half true. Fluke argued for
Washington law but also directly advised the trial court that it was content to
proceed under either state's law. CP 292 ("Plaintiffs are equally willing to
proceed under either Washington or South Carolina law . . . "); RP 30:20-12
(March 21, 2008) ("We don't care if the Court chooses to apply Washington or
South Carolina law.")
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Court after court has rejected precisely the kind of opportunistic
law shopping that Respondents are after here.!8

The decision in Fairmont Supply Co. v. Hooks Industrial, Inc., 177
S.W.3d 529 (Tex. Ct. App. 2005), is particularly instructive because it
addresses the very same arguments raised here by Respondents. After a
trial, Hooks recovered a judgment of $1,200,000 in a breach of contract
action. Hooks then sought to recover its attorney fees from Fairmont. The
parties' contract included a Pennsylvania choice of law provision, which

the trial court had applied to the underlying contract claim. Under

I8 See, e.g., Demitropoulos v. Bank One Milwaukee, N.A., 953 F. Supp.
974,978 (N.D. Ill. 1997) (declining to "apply Illinois law piecemeal" and
judicially estopping defendant "from taking clearly inconsistent legal positions
[in asking for different state laws] at different stages of litigation"). See also
Omintech Int'l, Inc. v. Clorox Co., 1992 WL 211490, *2 (E.D. La. Aug. 19,
1992) ("[T]he law which governs the substantive claims of the note also
govern[s] a claim for attorney's fees."); Boyd Rosene & Assocs., Inc. v. Kansas
Mun. Gas Agency, 174 F.3d 1115, 1127-28 (10th Cir. 1999) (reversing trial court
award of attorneys fees under Oklahoma law in breach-of-contract case where
contract was governed by Kansas choice-of-law clause because the parties'
"expectation would have been that Kansas law would govern the recovery of
attorney's fees."); Katz v. Berisford Int'l PLC, 2000 WL 959721, *8 (S.D.N.Y.
July 10, 2000) (concluding that law of jurisdiction named in contract's choice-of-
law provision applied to question of recoverability of attorneys fees); In re New
Power Co., 313 B.R. 496, 514 (Bkrtcy. N.D. Ga. 2004) ("The Court is persuaded
that, if a Georgia court were to conclude that, under California law, APX was
entitled to prevail on its contract claim, a Georgia court would also apply
California law to determine whether APX is entitled to a statutory award of
attorneys' fees"); El Paso Natural Gas Co. v. Amoco Production Co., 1994 WL
728816, *5 (Del. Ch. Dec. 16, 1994) (holding that Texas law applied to the issue
of whether the prevailing party in a contract dispute was entitled to attorneys fees
because the contract at issue provided for Texas law to apply); cf. Oklahoma
Fixture Co. v. Ask Computer Sys., Inc., 45 F.3d 380 (10th Cir. 1995) (noting that
"that entitlement to attorney's fees in a diversity action is governed by the same
state law that governs the substantive issues").
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Pennsylvania law, Hook was not entitled to recover its fees. If Texas law
applied, however, Hook would recover its fees from Fairmont.

The court rejected Hooks' attempted law-shopping, squarely
holding that where a "choice-of-law provision . . . expressly governs
issues of contractual performance" and the question of liability under the
contract is governed by the law of the chosen state, "the award of
attorney's fees is inextricably intertwined with the substantive issue of
contractual liability [and so is] an issue that is indisputably governed by
the choice-of-law provision." Id. at 535-36.

As the Fifth Circuit aptly put it in the course of reversing the trial
court's decision to award attorneys fees under Texas law after the trial
court had applied Illinois law to the underlying contract claim pursuant to
a choice-of-law clause:

We see a contradiction in saying on the one hand that the

action for money had and received is inextricably

intertwined with the interpretation of the contract in order

to award fees under Texas law, but on the other in saying

the action and the interpretation of the note are not

intertwined in order to avoid the [Illinois] choice-of-law
provision.

Kucel v. Walter E. Heller & Co., 813 F.2d 67, 73-74 (5th Cir. 1987).1°

19 See also Boise Tower Assoc., LLC v. Washington Capital Joint Master
Trust Mortg. Income Fund, 2007 WL 4355815, *4 (D. Idaho Dec. 10, 2007)
("[T]he parties are not entitled to attorney fees under an Idaho substantive statute
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Having successfully argued for the application of South Carolina
law when it benefited them to do so, Respondents cannot now be heard to
take a contrary position, when their chosen law proves unfavorable. The
trial court properly refused to award attorneys fees under RCW 4.84.330
because Washington law did not govern Morrow's Agreement.

D. MORROW IS NOT ENTITLED TO FEES UNDER THE
DOCTRINE OF MUTUALITY OF REMEDIES

Respondents' effort to find succor in Washington's mutuality of
remedy doctrine is an obvious and unavailing attempt to apply the RCW
4.84.330 to Morrow's Agreement through the backdoor. Again, South
Carolina law governs the Agreement. No South Carolina court has ever
awarded attorneys fees on a "mutuality of remedy" theory—Ilet alone in
the circumstances presented here—because, in South Carolina, "attorney's
fees are not recoverable unless authorized by contract or statute."2" Baron

Data Sys. v. Loter, 377 S.E.2d 296, 297 (S.C. 1989). And because South

that enlarges the rights of litigants to a commercial dispute when the
[Washington] law governing the contract denies litigants that right.").

20 Respondents completely mischaracterize the single case they cite to
support the proposition that South Carolina "does apply the doctrine of mutuality
of remedy in appropriate circumstances." Resp. Br. at 46 (citing Simpson v. MSA
of Myrtle Beach, Inc., 644 S.E.2d 663, 672 (S.C. 2007). The Simpson court held
that an arbitration clause was unconscionable because, in part, it allowed one
party to file suit in court while requiring the other to arbitrate claims. It neither
held nor implied that a court could award attorneys fees in the absence of
contractual or statutory authority to do so. And indeed, it expressly held that
"our courts have held that lack of mutuality of remedy in an arbitration
agreement, on its own, does not make the arbitration agreement unconscionable."
.
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Carolina law governs the Agreement, Respondents are simply not entitled
to have this Court apply Washington law—whether RCW 4.84.330 or an
equitable doctrine—to the Agreement.

E. AS A NON-PARTY TO THE TWO CONTRACTS MET
CANNOT RECOVER FEES

Regardless of whether RCW 4.84.330 applies to Morrow's
Agreement, MET is not entitled to its fees under either Morrow's or
Nguyen's contracts pursuant to that statute. MET has no claim to fees
under contracts to which it was neither a party nor a beneficiary. RCW
4.84.330 only "encompasses an[] action in which it is alleged that a person
is liable on a contract." Herzog Aluminum, Inc. v. Gen. Am. Window
Corp., 39 Wn. App. 188, 197 (1984). MET cannot seriously contend that
it is entitled to recover fees under RCW 4.84.330 because Fluke asserted
tort claims against it.

It is well-established that an action is not "on a contract," where an
"underlying document[] merely provide[s] the background" of a dispute,
as is the case with plaintiffs' tortious interference claims against MET.
Hemenway v. Miller, 116 Wn.2d 725, 742 (1991). As one leading treatise,
analyzing the California statute that served as the template for RCW
4.84.330, explains:

The public policy of mutuality of remedy established by the
statute authorizing attorney's fees to the prevailing party
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when the contract provides for an award of attorney's fees
to one party, applies only to attorney's fees for contract
actions, not tort claims . . . When a contract authorizes an
award of attorney's fees in an action to enforce any
provision of a contract, tort claims are not covered.

William Lindsley, Alys Masek, and Nancy E. Yuenger, Ca. Jur. Damages
§ 128 (2009).2!

Moreover, RCW 4.24.330 does not allow a stranger to a contract to
recover fees from one of the parties to the contract.?> See, e.g., G. W.
Equipment Leasing, Inc. v. Mt. McKinley Fence Co., 97 Wn. App. 191,
200 (1999) (although husband and his marital community were the
prevailing parties in an action to enforce a contract, the husband's request
for fees on behalf of his wife was denied because wife was a non-party to
the contract). A non-signatory defendant to a breach of contract action
can only recover fees under RCW 4.84.330 where the defendant was sued

"as if he were a party" to the contract.>3 Herzog, 39 Wn. App. at 196.

21 In Herzog, the court found California law instructive in interpreting
RCW 4.84.330 because RCW 4.84.330 was based on Cal. Civ. Code § 1717.
Herzog, 39 Wn. App. at 194.

22 This also answers Respondents' claim that MET should recover fees
under Washington's inapplicable equitable doctrine of mutuality of remedy.
MET cannot recover fees under Morrow or Nguyen's Agreements on this ground
because Fluke could not recover its fees against MET—a third party
nonsignatory—pursuant to the attorneys fees provisions of those Agreements.

23 As California courts have made clear, a nonsignatory can only take
advantage of California's analogue to RCW 4.84.330 where it "is sued on the
ground that [it] stands in the shoes of a party to the contract, and where [it] would
be liable for fees if that claim succeeded." Blickman Turkus, LP v. MF
Downtown Sunnyvale, LLC, 162 Cal. App. 4th 858, 897, 76 Cal. Rptr. 3d 325
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Accordingly, no Washington court has awarded fees under RCW
4.84.330 to a third party who successfully defends against a tortious
interference claim.>* There is no legitimate argument to the contrary.

F. FEES WERE NOT WARRANTED UNDER RCW 19.108.040

Finally, Respondents ask this Court to find error in the trial court's
decision that fees under RCW 19.108.040 were not warranted. CP 6021-
22. Respondents fall well short of what is required to show that the trial
court abused its discretion.

RCW 19.108.040 provides the court with discretion to award
attorneys fees where "a claim of [trade secret] misappropriation is made in
bad faith." A trial court's decision to award or deny fees under RCW
19.108.040 "is discretionary" and thus can not be reversed on appeal
unless the trial court "clearly abused its discretion." Thola, 140 Wn. App.

at 89; see also Precision Airmotive Corp. v. Rivera, 288 F. Supp. 2d 1151,

(2008) (citing Reynolds Metals Co. v. Alperson, 25 Cal. 3d 124, 128, 158 Cal.
Rptr. 1 (1979)); see also Super 7 Motel Assoc. v. Wang, 16 Cal. App. 4th 541,
548, 20 Cal. Rptr. 2d 193 (1993) (cases where nonsignatories recovered fees
"involve[] lawsuits in which the plaintiff's claim, if successful, would have
established the defendant was in fact liable on the contract even though the
defendant was nominally a nonsignatory").

24 Respondents cite MP Medical Inc. v. Wegman, 141 Wn. App. 409
(2009) for the proposition that a claim for tortious interference is an action "on a
contract" within the meaning of RCW 4.84.330. Resp. Br. at 47. The case does
not support the proposition. Indeed, the case involved an award of fees to a
prevailing plaintiff and did not involve fee-shifting under RCW 4.84.330. Thus,
the MP Medical court does not so much as cite to RCW 4.84.330 in its opinion,
let alone decide that a tortious interference claim asserted against a third party
nonsignatory is an action "on a contract."
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1155 (W.D. Wash. 2003) (noting that the court "has discretion to not
award fees").

Thus, on appeal from an award granting or denying sanctions, the
appellant has an "uphill battle" to "overcome . . . the 'abuse of discretion’
rule." FLIR Sys., Inc. v. Parrish, 174 Cal. App. 4th 1270, 1275-76, 95
Cal. Rptr. 3d 307 (2009).

1. Only Truly Egregious Misconduct Supports an Award
of Fees Under RCW 19.108.040

The defendant bears the burden of demonstrating bad faith. See
Precision Airmotive, 288 F. Supp. 2d at 1155. A defendant must
demonstrate that plaintiff "was fully aware that its suit was essentially
frivolous."?S Id. at 1155 (denying request for fees). "An action is
frivolous if it cannot be supported by any rational argument on the law or
facts." Jeckle v. Crotty, 120 Wn. App. 374, 387 (2004) (construing RCW
4.84.185) (internal quotations omitted). Because an action is brought in
bad faith only "when a party intentionally brings a frivolous claim . . . with
improper motive," merely "[b]ringing a frivolous claim is not enough,

there must be evidence of an 'intentionally frivolous [claim] brought for

25 Respondents' contention that a "prevailing defendant need not prove
that the claims were frivolous to establish bad faith" under RCW 19.108.040,
which is premised on California law, is flatly contradicted by Precision
Airmotive. No Washington court has ever defined "bad faith" as "objectively
specious," whether under RCW 19.108.040 or in any other context.
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the purpose of harassment." Rogerson Hiller Corp. v. Port of Port
Angeles, 96 Wn. App. 918, 929 (1999) (quoting In re Recall of Pearsall-
Stipek, 136 Wn.2d 255, 267 (1998)).

Other courts have defined bad faith similarly. See Optic Graphics,
Inc. v. Agee, 591 A.2d 578, 587-88 (Md. App. 1991) (a defendant must
provide "clear evidence" that an action "is entirely without color and taken
for other improper purposes amounting to bad faith") (quoting Needle v.
White, 568 A.2d 856, 861 (Md. App. 1990)). "[O]nly egregious behavior
will support such a holding." Needle, 568 A.2d at 861.

Optic Graphics shows the level of misconduct needed to sustain a
finding of bad faith under the UTSA. There, the marketing strategy and
pricing information at issue were not trade secrets, and plaintiff "testified
that he had no actual knowledge that appellees had misappropriated . . .
trade secrets, and that he instituted suit 'to create a level playing field for
future competition."' Optic Graphics, 591 A.2d at 586-89. Worse,
plaintiff pressed on to trial after learning that defendant's signature had
been forged on a confidentiality agreement. Id. at 583. Nonetheless, the
court vacated an award of fees, finding plaintiff had "reason to believe that
it had a colorable claim" because defendant (1) had comprehensive
knowledge of its confidential information; and (2) did not inform plaintiff

of his intent to open a competing business until he resigned; and (3) the
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plaintiff required its employees to sign a confidentiality agreement. Id. at
590. Other jurisdictions agree. See, e.g., Colo. Supply Co. v. Stewart, 797
P.2d 1303, 1307-08 (Colo. App. 1990) (vacating fee award where plaintiff
never told [defendant] that [a customer list] was to be preserved,

and . . . all the information was easily accessible" because (1) a customer
list can conceivably qualify as trade secrets, (2) plaintiffs sought to
maintain the list as confidential, and (3) after competitor hired defendant,
it "added six new product lines in competition with plaintiff").

2. Fluke Pursued Its Claims in Good Faith

As the trial court determined, Respondents did not meet their
heavy burden of showing that Fluke was "fully aware that [this] suit was
essentially frivolous," Precision Airmotive, 288 F. Supp. 2d at 1155, and
that it was "brought for the purpose of harassment." Pearsall-Stipek, 136
Wn.2d at 267.

While the trial court dismissed Fluke's trade secret claims, Fluke
believed at the outset and still believes that MET built its T&M business
with misappropriated Fluke trade secrets. CP 5911. Fluke's good faith
belief in the validity of its claims was well-grounded in the evidence and
precludes entry of sanctions under RCW 19.108.040.

Fluke identified fourteen specific trade secrets that it alleged that

Respondents had misappropriated, CP 5911-12 § 6 & CP 5946-60, and
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Fluke provided specific testimony establishing that these met all the
requirements for a trade secret under Washington law. See, e.g., CP 807-
22; 1201-03; 1594-96; 3865-67.

Fluke also presented both direct and circumstantial evidence that
supported its good faith belief that Respondents misappropriated trade
secrets to jumpstart MET's new T&M business. MET formed its new
T&M group entirely from ex-Fluke employees and did not even attempt to
hire from elsewhere because, in Evans Nguyen's words, "it's going to take
us longer to do that, and I—I'm not sure we're going to get what we want."
CP 4139; 4149-56. Each of those employees was then assigned tasks that
were identical or similar to exactly what they had done at Fluke. Fluke
presented evidence that Morrow offered to share confidential Fluke
information regarding projects he had worked on shortly before joining
MET. See CP 4139; 4160-4222; 4228-31; 5926-32; 5940-42. Likewise,
Fluke showed that MET made major shifts in its strategy after hiring
former Fluke employees with access to Fluke trade secrets. See, e.g.,

CP 3865-67; 4106-08.

Lastly, Fluke presented evidence that MET sought to hide its
misconduct. After Fluke filed suit, Jones instructed his team to "stop
sending e-mails to suppliers" and to use personal e-mail rather than work

e-mail for work purposes. CP 4233-34; 5935-37.
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Fluke's trade secret claims were brought pursuant to well-
established theories of liability and they were supported by specific and
substantial evidence. Summary judgment was inappropriate and there is
no basis at all to find that Fluke's trade secret claims were frivolous or
objectively specious.

Respondents' wishful assertion that there is "ample evidence" of
actual bad faith is even further off the mark. Respondents first suggest
that Fluke's supposed "failure throughout the case to identify the trade
secrets at issue" is evidence of actual bad faith. This is revisionist history
of the first order. On the very day the complaint was filed, Fluke filed a
sworn declaration from Ken Konopa, Morrow's direct supervisor, that
specifically identified the trade secrets then known to be at issue. CP 28-
35. Konopa's declaration identified, by name or category, nearly all of the
trade secrets that later discovery would confirm were misappropriated or
threatened to be misappropriated by Morrow or the other Respondents.
This included Fluke's 3-year strategic plan (CP 30-31); the cross-market
products list (CP 32), Voice of the Customer information (CP 29); and
product performance testing results (CP 30). When Respondents
propounded an interrogatory seeking identification of the trade secrets that
Fluke alleged were misappropriated, Fluke responded six different times.

CP 5911-12 § 6. No answer would ever have been good enough, because
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the point was never to learn more about Fluke's claims. The point was to
use the argument as a means of hiding evidence. In the end, the trial court
eventually had to step in and put an end to this stonewalling. CP 977-80.

Next, and along the same lines, Respondents point to Fluke's
supposedly "grossly overbroad" discovery requests. Tellingly, despite
extensive discovery motion practice below, the trial court never entered a
protective order, awarded sanctions against Fluke or otherwise indicated
that a single discovery request propounded by Fluke was overbroad. To
the contrary, the trial court twice entered orders compelling Respondents
to respond to Fluke's discovery requests. CP 977-80 & CP 1558-60.
Unfortunately, the trial court then ignored its own order, dismissing the
case before MET had even responded to the trial court's last order
compelling discovery.

Respondents' gross mischaracterization of Fluke's May 2008
settlement proposal is perhaps most remarkable.2® They do not even
attempt to explain how a settlement offer made at the outset of the case, in
May 2008, evidences subjective bad faith a year later, after May 13, 2009.
Regardless, Fluke's opening offer was tailored to the behavior alleged in

the Complaint and proposed non-monetary avenues to structure an

26 Evidence of a settlement offer is inadmissible to prove a claim's
invalidity, which is precisely what Respondents offered it for. ER 408. This is
improper and the Court should disregard it.
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amicable resolution. CP 5912. That Respondents did not like or accept
the settlement hardly demonstrates it was extended in bad faith.

Finally, Respondents point to the John Green CR 30(b)(6)
deposition, which they, again, completely mischaracterize. The parties'
agreed protective order included robust protection for confidential and
proprietary information, including an expansive "Attorneys' Eyes Only
provision" that allowed each party to protect its sensitive business
information from the employees of the other. CP 5891 § 4 & CP 5893-09.
Thus, Fluke's business employees, including Green, were barred from
knowing about the evidence of Respondents' misappropriations because
MET designated all this evidence as Attorneys' Eyes Only. Mr. Green
was fully prepared for every appropriate question, and at his deposition,
Green testified fully about "matters known or reasonably available to the
[Fluke] organization," which is all CR 30(b)(6) requires. No discovery
motion was filed over this deposition and none could have been; such a
motion would have been utterly groundless.

In sum, Respondents' "ample" evidence of subjective bad faith is
nothing of the sort. As the trial court, in the exercise of its discretion
rightly concluded, Respondents did not meet their burden of showing that

Appellants were "fully aware that [this] suit was essentially frivolous,"
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Precision Airmotive, 288 F. Supp. 2d at 1155, and that it was "brought for
the purpose of harassment." Pearsall-Stipek, 136 Wn.2d at 267.

It is, therefore, no surprise that Respondents can cite no
Washington case in which a court has awarded fees under RCW
19.108.040 after determining that a plaintiff pursued a trade secret claim
in bad faith. Instead, they rely entirely on a single California case that
bears no resemblance to the case at bar. FLIR Sys., Inc. v. Parrish, 174
Cal. App. 4th 1270 (2009). In FLIR, a former employer became "[f]earful
that the new business would undermine FLIR's market" and sued for
misappropriation. /d. at 1274-75. The claim was premised on the
inevitable disclosure doctrine, which California courts had expressly
rejected. Id. at 1275. And the court relied on evidence that plaintiffs had
an "anticompetitive motive in filing the lawsuit," citing "remarkable"
testimony that "clearly shows that the action was brought for an anti-
competitive purpose." Id. at 1276, 1285. Indeed, when plaintiff's CEO
was asked why the action was filed, he answered that he did not "think it
would be good, healthy for [defendants] to go and directly compete with
us" because "we can't tolerate a direct competitive threat" by defendants,
and plaintiff's Senior Vice-President confirmed that plaintiff "wanted
[defendant's] competition to take place as far out in the future as possible."

Id. at 1276, 1285.
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The facts of FLIR are, to put it mildly, inapposite. There is no

evidence of any improper purpose here. Fluke pursued its claims in good

faith and strongly and genuinely believes now that MET has

misappropriated their trade secrets.

CONCLUSION

Fluke's evidence was more than enough to survive summary

judgment on each of its claims. The trial court's rulings should be

reversed and this case should be remanded so that discovery can be

completed and the case may be tried to a jury.

RESPECTFULLY SUBMITTED this 6th day of July, 2010.
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Supreme Court of South Carolina.
BARON DATA SYSTEMS, INC., Petitioner,
\2
Phillip H. LOTER, Gary N. Smith, and Melvin
Gross, d/b/a Gross, Loter & Smith, a partnership,
Respondents.

No. 22965.

Dec. 7, 1988.
Decided Feb. 21, 1989.

Appeals were taken from an order of the Court of
Common Pleas of Richland County, C. Anthony
Harris, J., which awarded attorney fees to plaintiff
in an action for breach of two equipment leases.
The Court of Appeals held that fees were excessive,
and plaintiff petitioned for writ of certiorari. The
Supreme Court, granted thg writ, and Finney, J.,
held that plaintiff was entitled to attorney fees for
work done in prosecuting action but not for hours
devoted to defending counterclaims.

Reversed.
West Headnotes
[1] Costs 102 €-194.18

102 Costs )
102VII Attorncy Feces
102k194.18 k. Items and Amount; Hours;
Rate. Most Cited Cases
Trial court did not abuse its discretion in awarding
attorney fees to plaintiff, even though fee award
was greater than recovery realized by plaintiff.

[2] Costs 102 €°194.18

102 Costs
102V1IT Attorney Fees
102k194.18 k. Items and Amount; Hours;
Rate. Most Cited Cases
Trial court did not abuse its discretion in denying
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plaintiff attorney fees for hours plaintiff's attorney
devoted to work on counterclaims.

*%296 *382 Harry A. Swagart, III, and James H.
Lengel, of Swagart & Lengel, P.A., Columbia, for
petitioner.

Francis T. Draine, Columbia, for respondents.

FINNEY, Justice:

*383 This appeal originated from a post-trial order
awarding attorney's fees and costs to petitioner,
Baron Data Systems (Baron). The respondents,
Melvin Gross, Phillip H. Loter, and Gary N. Smith
(GLS), appealed on the grounds that the circuit
court's award of $26,000 in attorney fees was an ab-
use of discretion. Baron cross-appealed from the
same order on the grounds that it should have re-
ceived additional attorney fees of $7,390 for 73.9
hours of work. The Court of Appeals reversed and
remanded. We reverse the judgment of the Court of
Appeals and reinstate the trial court's order.

This case began when Baron filed a summons and
complaint seeking to recover damages and attor-

- ney's fees pursuant to two equipment leases

between petitioner and the respondents, which
leases Baron alleged had been breached by the re-
spondents. Petitioner prayed for actual damages of
$10,532.68 and liquidated damages of $69,155.25.
Respondents filed an amended answer setting forth
numerous affirmative defenses and counterclaims
seeking in excess of $500,000 in liquidated dam-
ages.

Baron moved for summary judgment. The court
dismissed respondents' counterclaims for negli-
gence and product defects and its affirmative de-
fenses of laches and contributory negligence. No
appeal was taken from the order granting partial
summary judgment.

A jury returned a verdict in favor of Baron for
$16,161 actual damages. No appeal was taken. At a

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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subsequent hearing, the trial court awarded Baron
$26,000 in attorney fees and $3,252.51 in costs.
Baron was denied an additional $7,390 in fees for
73.9 hours devoted to counterclaims. Both sides ap-
pealed. The Court of Appeals reversed and re-
manded, holding that the fees were excessive, but
did not specifically address the issue of petitioner's
attorney fees for the additional 73.9 hours. There is
some uncertainty whether the Court of Appeals re-
versed the trial court's order on this issue also.

Petitioner asserts that the Court of Appeals erred in
holding that the trial court's award of attorney's fees
was excessive and seeks clarification concerning
the trial court's denial of $7,390 in fees.

**297 The general rule is that attorney's fees are
not recoverable unless authorized by contract or
statute. *384FHegler v. Gulf Insurance Co., 270 S.C.
548, 243 S.E.2d 443 (1978). The contracts between
the parties provided for reasonable attorney's fees
and costs in the event of default by the respondents.
Where there is a contract, the award of attorney's
fees is left to the discretion of the trial judge and
will not be disturbed unless an abuse of discretion
is shown. Swrith v. Smith, 264 S.C. 624, 216 S.F.2d
541 (1975); Nelson v. Merrint, 281 S.C. 126, 314
S.E.2d 840 (App.1984). Where an attorney's ser-
vices and their value are determined by the trier of
fact, an appeal will not prevail if the findings of
fact are supported by any competent evidence.
Singleton v. Collins, 251 S.C. 208, 161 S.E.2d 246
(1968). '

[1] In awarding reasonable attorney's fees, there are
six factors to be considered. See, e.g., Wood v.
Wood, 269 S.C. 600, 239 S.E2d 315 (1977);
Bentrim v. Bentrim, 282 'S.C. 333, 318 S.E.2d 131
(App.1984). Consideration should be given to all
six criteria in establishing reasonable attorney's
fees; none of these six factors is controlling.
Darden v. Witham, 263 S.C. 183, 209 S.E.2d 42
(1974).

In making its determination, the trial court articu-
lated each of the six factors.
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(1) The Nature, Extent and Difficulty of the Legal
Services Rendered.

Upon its evaluation of the nature, extent and diffi-
culty of the legal services, the trial court determ-
ined that Baron had to expend considerably more
time and effort on the case because the defendants
had transformed a simple collection action into
complex litigation.

(2) The Time and Labor Necessarily Devoted to the
Case.

The trial court concluded that “a review of the
statements and affidavits of Baron's trial attorney
indicate clearly that the time and labor spent were
reasonable and not duplicative.” The respondents
did not dispute this conclusion.

(3) The Professional Standing of Counsel.

The circuit court's determination that Baron's trial
attorney is an experienced, skilled attorney, of high
professional standing in the community was based
upon a careful review of the affidavits of Baron's
expert and its trial attorney, which included the at-
torney's resume. Respondents did not contest the
trial court's determination.

*385 (4) The Contingency of Compensation.

Not applicable since this was not a contingency
case.

(5) The Fee Customarily Charged in the Locality

- for Similar Legal Services.

Based upon a review of the attorney's resume, affi-
davits and its familiarity with attorney fees custom-
arily charged in this legal community, the trial
court found that the rate of $100 per hour was ap-
propriate.

(6) The Beneficial Results Obtained.

The trial court decided that the total benefits ob-
tained by Baron include a sizeable judgment
($16,151) and the avoidance of nearly half a million

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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dollars in liability on the counterclaims. The Court
of Appeals concluded that Baron sought over
$70,000 and recovered only $16,151, thus the bene-
ficial result was not significant.

A reading of the Court of Appeals' opinion indic-
ates that the amount of the monetary judgment was
the critical factor upon which the Court of Appeals
relied in making its determination. However, as set
forth above, the amount of recovery is but one
factor to be considered in determining reasonable
attorney's fees. Darden v. Witham, supra.

Courts in other jurisdictions have awarded attorney
fees which exceeded the verdict obtained. In Erick-
son Enterprises, Inc., v. Lois Wolhl & Son. Inc., 422
So.2d 1083 (Fla.App.1982), the prayer was for
$4,620.60, the verdict was $3,885 and the appellate
court upheld a fee award of $6,000. In AMichael-
Regan Co., Inc., v. Lindell, 527 F.2d 653, 656 (9th
Cir.1975), the court upheld a verdict (on a counter-
claim) for a total of $17,907.26, exclusive of in-
terest, and awarded $18,543 in attorney's fees. See
also Osbhorn v. Sinclair Refining Co., 207 F.Supp.
856 (D.Md.1962) (fee **298 award of $14,000,
damages of $325); and Knweson v. Daily Review.
Inc., 479 F.Supp. 1263 (N.D.Cal.1979) (fees of
$54,079; nominal damages of $6).

We conclude that the trial court properly applied
the relevant factors and that its order is supported
by the record.

[2] With regard to the 73.9 hours Baron's attorney
devoted exclusively to work on the counterclaims,
we sustain the trial court's findings. The amount of
attorney's fees to be awarded in a particular case is
within the *386 discretion of the trial judge
provided the award is reasonable. Farmers and
Merchants Bank v. Fargnoli, 274 S.C. 23, 260
S.E.2d 185 (1979). The trial court meticulously re-
viewed petitioner's fee request in accordance with
the factors set forth by the Supreme Court and de-
termined that 260 hours was the maximum com-
pensable time. We find the attorney's fee award of

$26,000 reasonable and hold that the denial of an
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additional $7,390 in attorney's fee was not an abuse
of discretion.

For the foregoing reasons the Court of Appeals is
reversed and the circuit court's order is reinstated.

REVERSED.

GREGORY, C.J., and HARWELL, CHANDLER
and TOAL, JJ., concur.

S.C.,1989.
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