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A ARGUMENT IN REPLY

OTHIENO WAS PREJUDICED BY THE AMENDED
CHARGE.

The State argues that Othieno suffered no prejudice from
the amended information because “she was allowed to argue the
prepared [good faith] defense” and “the jury does not know that a
good faith belief is not a defense to theft by deception as a matter
of law.” Brief of Respondent, at 5.

But jurors would have quickly recognized the good faith
defense did not apply to theft by deception as soon as they
considered the elements of that charge. They were specifically
told:

Deception occurs when an actor knowingly creates or
confirms another's false impression that the actor
knows to be false or fails to correct another’s
impression that the actor previously has created or
confirmed or prevents another from acquiring
information material to the disposition of the property
involved.

CP 25. Jurors would have realized precisely what this Court

realized in State v. Casey, 81 Wn. App. 524, 527, 915 P.2d 587,

review denied 130 Wn.2d 1009 (1996), that deception is inherently

inconsistent with a good faith defense.



The bottom line is this: amendment of the information
permitted the prosecution to avoid the defense prepared on
Othieno’s behalf. That the trial court mistakenly believed otherwise
is irrelevant. Jurors would have rejected Othieno’s good faith
defense as a matter of law, prejudicing her ability to defend against
the theft charge.

B. CONCLUSION

Because the late amendment to the information prejudiced
Othieno’s ability to defend against the charged theft, her conviction
must be reversed.
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