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I. INTRODUCTION

Appellants Davidson Serles & Associates and TR Continental
Plaza Corp (‘“Davidson and Continental” or “Appellants”) ask the Court of
Appeals to order the Growth Management Hearings Board (‘“Board”) to
invalidate two City of Kirkland (“City”) ordinances (“Ordinances”). See
Davidson Serles & Associates et al. v. City of Kirkland, et al., CPSGMHB
Case No. 09-3-0007¢ (Final Decision and Order, October 5, 2009)
(“Board Decision”™).

Their argument is based on three premises followed by a
conclusion drawn from those premises:

(1)  The Board found the City SEPA review of the Ordinances
inadequate in one respect;

2) Judicial precedent in the non-Growth Management Act
context holds that ordinances adopted without adequate SEPA review are
invalid;

3) The Board should have applied the non-Growth
Management Act judicial precedent (referred to in Premise 2) in this
Growth Management Act proceeding and invalidate the Ordinances;

4) Because the Board did not do so, the Board committed
reversible error.

The flaw in Appellants’ argument is in the third premise.



Davidson and Continental fail to acknowledge that the Board is a creature
of the legislature. It has no inherent or common law powers. Skagit
Surveyors v. Friends of Skagit County, 135 Wn.2d 542, 557-558, 958 P.2d
962 (1998). Its authority to fashion a remedy is strictly limited by statute
— in this case, RCW 36.70A.302. The Board is authorized to invalidate an
ordinance only if the continued validity of the ordinance “would
substantially interfere with the fulfillment of the goals” of the Growth
Management Act (“GMA”).

The Board reviewed the record in this proceeding, and determined
that the continued validity of the City Ordinances during the period of
remand would not “substantially interfere” with GMA goals.

Davidson and Continental identify no evidence in the record that
the Board failed to consider, and no evidence that would indicate that the
continued validity of the City Ordinances during the period of remand
would “substantially interfere” with GMA goals.

Accordingly, the Board properly exercised its responsibilities
under GMA and committed no legal error. The Board had no authority or
responsibility to consider judicial precedent arising from a non-GMA
context. Rather, the Board’s remedial power is strictly limited by statute.

Davidson and Continental’s appeal should be dismissed.



II. RESTATEMENT OF THE ISSUE

Is the power of the Growth Management Hearings Board to
fashion a remedy when faced with an ordinance whose SEPA review was
inadequate in one respect, strictly limited by RCW 36.70A.302?

III. RESTATEMENT OF THE CASE

Respondent Touchstone Corporation (‘“Touchstone’) and two other
private property owners have asked the City to approve three private
amendment requests to the City’s comprehensive plan and related land use
code amendment requests.

In December 2008 the City adopted ordinances approving those
requests.

Two neighboring office building owners (Davidson and
Continental, Appellants here), who oppose Touchstone’s mixed-use office
and retail proposal, filed appeals to the Growth Management Hearings
Board.

The Board dismissed seven of the nine issues raised by Davidson
and Continental. The Board remanded to the City to render the
transportation element of the Comprehensive Plan consistent with the
capital facilities element, and to prepare additional environmental review
that included additional alternatives.

The City is currently complying with the Board’s order. The City

Council intends to reconsider the ordinances upon completion of the



additional environmental review no later than October 5, 2010. See
current SEIS compliance schedule attached as Appendix A.

The Board denied Davidson and Continental’s request to invalidate
the ordinances, finding that the continued validity of the ordinances would
not substantially interfere with the goals of Chapter 36.70C RCW,
including the goal of environmental protection. Davidson and Continental
in this appeal seek to have this aspect of the Board Decision reversed.

A. The Three Private Amendment Request Properties.

The three Private Amendment Request properties are located in the
City’s downtown area. Their location is identified at AR 01937, DEIS
Figure 3.1-1.

Touchstone’s property is depicted as Area A, in the eastern portion
of downtown. It is an 11.5-acre parcel of land that consists of the
Parkplace shopping center at 457 Central Way. It includes seven
buildings with a mixture of office and commercial uses. One of the
buildings is six stories tall; the remaining buildings are one or two-stories
in height. AR 01936, DEIS 3.1-1.

Orni’s property is depicted as Area B, on the perimeter of
downtown. It is two acres in size, and is improved currently with three
two-story office buildings, addressed as 825, 903, and 911 Fifth Avenue.

AR 01938, DEIS 3.1-3.



Altom’s property is depicted as Area C, 0.9 acres of land with
three office buildings, addressed as 220 6" Street and 603 4™ Avenue. It
is also located on the perimeter of downtown. AR 01938, DEIS 3.1-3.

B. The Comprehensive Plan.

The City’s Comprehensive Plan was updated in 2004. It contains
the City’s 20-year vision for the community, and addresses the elements
mandated by Chapter 36.70A, the Growth Management Act (“GMA”).

The City prepared a Downtown Planned Action Private
Amendment Environmental Impact Statement (“EIS”) for the Private
Amendment Requests in 2008. Certain Comprehensive Plan Goals and
Policies were identified in the EIS as particularly relevant to the Private
Amendment Requests. AR 01958-01969, DEIS 3.2-3 through 3.2-12.
They include:

* Framework Goal 4 “Promote a strong and diverse economy.”

» Framework Goal 14 “Plan for a fair share of regional growth,
consistent with state and regional goals to minimize low-density sprawl
and direct growth to urban areas.”

« LU 5-3 “Maintain and enhance Kirkland’s Central Business
District as a regional Activity Area, reflecting the following principles in
development standards and land use plans: Create a compact area to

support a transit center and promote pedestrian activity...”



« ED-1.2 “Maintain a strong job and wage base.”

« ED-3 “Strengthen the unique role and economic success of
Kirkland’s commercial areas.”

« ED-3.3 “Encourage infill and redevelopment of existing
commercial areas consistent with the role of each commercial area.”

* ED-3.5 “Encourage mixed-use development within commercial
areas.”

The Moss Bay Neighborhood Plan (“Moss Bay Plan’), which
encompasses all three Private Amendment Request areas, is a component
of the City’s Comprehensive Plan.

Within the Moss Bay neighborhood is the eastern portion of
downtown which contains the Touchstone parcel. The Moss Bay Plan
calls this portion of downtown the “East Core Frame,” and states that
“Development in the East Core Frame should be in large, intensively
developed mixed-use projects.” It also states that ““...because the area
between Central Way and Kirkland Way provides the best opportunities in
the Downtown for a vital employment base, this area should continue to
emphasize office redevelopment over residential.” The Touchstone
property is located between Central Way and Kirkland Way. AR 01965-

01969, DEIS 3.2-8 through 3.2-12.



C. Private Amendment Requests.

In light of these Comprehensive Plan Goals and Policies,
Touchstone in 2007 submitted a Private Amendment Request to increase
height limits from three to five stories to six to eight stories, and to modify
setback and lot coverage provisions. Its objective is to construct a mixed-
use project containing 1.2 million square feet of office, 300,000 square
feet of retail, and a hotel. Under current zoning, Touchstone could
develop close to 1 million square feet of office on the property. The
additional density requested would accommodate the proposed retail and
hotel uses, and approximately 200,000 square feet more office
development than is currently allowed. AR 02614, DEIS 1-1.

The Orni and Altom Private Amendment Requests ask for re-
designations that will allow development at a height of 60 feet, as opposed
to the current limits of 40 and 30 feet, respectively. AR 02615.

D. Environmental Review.

During the same time period that the City’s Design Review Board
(“DRB”) and Planning Commission were considering the Private
Amendment Requests, the City conducted environmental review pursuant
to the requirements of RCW Chapter 43.21C, the State Environmental
Policy Act (“SEPA”). Two related actions were addressed: (1) the three
Private Amendment Requests in which the proponents were the three

property owners; and (2) a City-sponsored proposal to adopt an ordinance



establishing these three areas as a Planned Action for the purpose of SEPA
compliance. AR 02615-02616, DEIS at 1-1 through 1-2.

The Draft EIS considered two alternatives: (1) a “No Action”
alternative that contemplates development of the three properties under
current zoning; and (2) a “Proposed Action” alternative that contemplates
development of the three properties as proposed pursuant to the Private
Amendment Requests. AR 02644-02656, DEIS 2-1 through 2-13.

The Draft EIS also contained a thorough Transportation Impact
Analysis. It described the affected environment including existing levels
of service at 51 intersections. It studied existing parking, transit and
pedestrian facilities. It then evaluated impacts of the proposal on roadway
operations, levels of service, concurrency, and parking. Finally, it
recommended mitigation, including potential capacity improvements and a
robust transportation management program. With mitigation, all City
level of service guidelines and concurrency requirements would be met as
of the 2014 date that the Touchstone proposal was expected to be fully
operational. AR 02684-02687, DEIS Chapter 3.4.

The Final EIS was issued in October 2008. It included a new
“FEIS Review Alternative,” which is generally similar to or less intense
than the Proposed Action, but differs in several specific design and use

parameters. AR 04042-04044, FEIS at 1-3.



E. DRB Review of the Proposal.

The City’s DRB met six times to solicit public comments and to
evaluate the proposal. AR 02598-02606.

On March 11, 2008, the DRB completed its recommendation to the
Planning Commission. At that meeting, the DRB recommended an
arrangement for the open space on site, and identified locations for
buildings up to eight stories on site, as well as locations where the
buildings should be stepped down to three stories, e.g., on Central Way
and adjacent to Peter Kirk Park. AR 02598-02613.

F. Planning Commission Review of the Proposal.

The Planning Commission held 20 public meetings on the
proposal. Three of the 20 were formal public hearings. However, the
public was allowed to address the Commission at all of the meetings.

Finally, at its November 13, 2008 meeting, the Planning
Commission made its recommendation on the Touchstone Private
Amendment Request for presentation to the City Council. Planning
Commission Chair Byron Katsuyama presented that recommendation in
his transmittal memorandum to the City Council dated November 20,
2008. AR 02387. He noted that the Commission had met for over a year
to weigh the benefits and impacts of the Touchstone proposal, with the
concept of using height as a tradeoff for public benefits including open

space, sustainability measures, retail requirements and pedestrian



improvements. To that end, the Commission presented the Council with
proposed amendments to the Comprehensive Plan and Zoning Code, along
with a proposed master plan and design guidelines. Id.

The Planning Commission Chair indicated that the Commission
strongly favored the mixed-use nature of the proposal and recommended
that the retail component be required as a part of any development on the
property. He noted that the Touchstone proposal received broad support
among downtown business and property owners, including the Downtown
Association and the Chamber of Commerce. These downtown business
owners consistently delivered the message that the proposed 5,000 new
office workers coupled with a strong retail presence at Parkplace would
provide a much needed boost to all of the City’s downtown businesses.

Id.

The Planning Commission Chair also emphasized that the
intensive office component of the proposal was in keeping with the
Comprehensive Plan policies that encourage in-city employment and, with
respect to the Touchstone property, encourage redevelopment in large
intense mixed-use projects. The Chair also stated that it was the
Commission’s view that the proposal would further the GMA goal to
reduce urban sprawl by directing more development into existing urban

areas where public facilities and services exist or can be provided. Id.
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G. City Council Action on the Proposal.

The City Council received the Planning Commission’s
recommendation on the three Private Amendment Requests on December
2,2008. Ultimately, on December 16, 2008, the Council adopted six
ordinances approving the three Private Amendment Requests. These
included Ordinances 4170 and 4171, on appeal in this matter, and
Ordinances 4172, 4173, 4174, and 4175 (the Planned Action Ordinance).
See attached Ordinances, Appendix B.

H. Appeal to Growth Management Hearings Board.

On February 20, 2009, Petitioners filed petitions for review with
the Growth Management Hearings Board challenging the compliance of
Ordinances 4170 and 4171 with Chapter 36.70A RCW (the Growth
Management Act, “GMA”) and Chapter 43.21C RCW (the State
Environmental Policy Act, “SEPA™).

I. Growth Management Hearings Board Decision.

The Board Decision rejected seven of the nine claims raised by
Petitioners relating to (a) alleged failure to reassess the land use element of
the comprehensive plan if funding of capital facilities falls short; (b)
alleged inconsistency with the County-wide Planning Policies; (c) alleged
failure of the EIS to identify objectives of the proposal; (d) alleged failure
of the EIS to consider the proposal’s short-term impacts; (e) alleged

failure of the EIS to consider indirect impacts; (f) alleged failure to
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adequately consider traffic and parking impacts; and (g) that the Board
should declare the ordinances invalid for substantial interference with the
fulfillment of the goals of Chapter 36.70C RCW. AR 03408-03435.

With respect to two of the nine claims raised by Petitioners, the
Board Decision remanded to the City. First, the Board Decision requires
the City to take legislative action to render the capital facilities element of
the comprehensive plan to include all required transportation
improvements and related funding. Second, the Board Decision requires
the City to prepare a supplemental environmental impact statement
(“SEIS”) that includes additional alternatives to the proposed action.

J. City Response to Remand.

The City is complying with the requirements of the Board
Decision. The proposed schedule for compliance is attached as Appendix
A. The Board, when asked to extend the compliance schedule in
accordance with Appendix A, noted that the City “began its compliance
work promptly and with reasonable diligence,” and that the “time
requested for compliance is reasonable.” See Appendix C, GMHB Order
Finding Continuing Noncompliance and Setting Extended Compliance
Schedule. Compliance, including (a) completion of a draft and final
supplemental environmental impact statement and (b) re-consideration of

the ordinances by the Planning Commission and City Council, is expected

12



to be complete by October 5, 2010. See Appendix A.

K. Appeals of Board Decision.

Davidson and Continental appealed the Board’s denial of their
claim that the ordinances should be invalidated to the King County
Superior Court. DavidsonSerles et al. v. CPSGMHB, et al., Cause No. 09-
2-43060-8 SEA. The City and Touchstone also appealed the Board’s
decision to require additional environmental review to the King County
Superior Court. City of Kirkland et al. v. CPSGMHB, et al., Cause No.
09-2-43955-2 SEA. The City and Touchstone’s appeal has been stayed,
pending the outcome of the City’s voluntary compliance with the Board’s
remand decision.

L. Certificate of Appealability.

Davidson and Continental asked the Board to certify their appeal
for direct review by the Court of Appeals pursuant to RCW 34.05.518(3).
The Board granted the requested certificate.

M. Motion for Discretionary Review.

Davidson and Continental then asked the Court of Appeals to grant
discretionary review, pursuant to RCW 34.05.518-.522 and RAP 17.3.

Commissioner James Verellen granted the motion on February 24, 2010.

13



IV.  ARGUMENT

A. Review of the Board Decision is Governed by the
Administrative Procedures Act.

As a state agency, judicial review of Board decisions is governed
by the Administrative Procedures Act (“APA”), Chapter 34.05.570.

The following principles apply:

(1) The burden of demonstrating the invalidity of agency
action is on the party asserting invalidity (RCW 34.05.570(1)(a));

) The court shall grant relief only if it determines that a
person seeking judicial relief has been substantially prejudiced by the
action complained of (RCW 34.05.570(1)(d)); and

3) The court shall grant relief only if it determines that at least
one of the nine grounds for relief set forth in RCW 34.05.570(3) has been
demonstrated.

Davidson and Continental make no claim that the Board violated
constitutional provisions; acted outside its statutory authority; engaged in
unlawful procedure; failed to support its decision by substantial evidence
in the record; failed to decide a relevant issue; improperly denied a motion
for disqualification; acted in a manner inconsistent with Board rules; or
was arbitrary or capricious.

Indeed, Davidson and Continental’s sole contention is that “the

Board’s decision resulted from the erroneous application or interpretation
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of law, namely the failure to apply longstanding judicial precedent
invalidating agency action taken in violation of SEPA as required by
SEPA itself and the Board’s duty to assure noninterference with the
environmental protection goal of GMA.” Opening Brief at 14.

Davidson and Continental assert that as a question of law, “this
issue is reviewable de novo.” Opening Brief at 14-15. This is correct.
By the same token, however, the court will give substantial weight to the
agency’s interpretation when it falls within the agency’s expertise and
special area of the law. Starr v. Washington State Dept. of Employment
Sec., 130 Wn.App. 541, 123 P.3d 513 (2005); Hensel v. Department of
Fisheries, 82 Wn.App. 521, 919 P.2d 102 (1996). The court does give
substantial weight to the Board’s interpretation of the GMA. Quadrant
Corp. v. Growth Mgmt. Hearings Bd., 154 Wn.2d 224,233,110 P.3d 1132
(2005); Gold Star Resorts, Inc. v. Futurewise, 140 Wn.App. 378, 385, 166
P.3d 748 (2007); Manke Lumber Co. v. Diehl, 91 Wn.App 793, 801, 959
P.2d 1173 (1998), review denied, 137 Wn.2d 1018, 984 P.2d 1033 (1999).

It is noteworthy that Davidson and Continental assign no error to
the Board’s findings. Accordingly, the factual component of the Board’s
finding that continued validity of the City Ordinances during the
compliance period will not substantially interfere with the fulfillment of

the GMA goal to protect the environment, is unchallenged.

15



B. The Board’s Findings Are Verities on Appeal.

An appellate court reviews an administrative agency’s findings of
fact to determine whether they are supported by substantial evidence in the
record. Olmstead v. Department of Health, 61 Wn.App. 888, 812 P.2d 527
(1991). Unchallenged findings of fact are verities on appeal. State v.
Houvener, 145 Wn.App. 408, 415, 186 P.3d 370 (2008); State v. Moore,
161 Wn.2d 880, 884, 169 P.3d 469 (2007); Robel v. Roundup Corp., 148
Wn.2d 35, 42, 59 P.3d 611 (2002); Woodhead v. Discount Waterbeds,
Inc., 78 Wn.App. 125, 129, 869 P.2d 66 (1995); Ellenburg v. Larson Fruit
Company, Inc., 66 Wn.App. 246, 228, 835 P.2d 225 (1992); Nearing v.
Golden State Foods Corp., 114 Wn.2d 817, 792 P.2d 500 (1990).

In this case, Davidson and Continental have not assigned error to
any of the Board’s findings. See Opening Brief at 3. Indeed, they have
made clear that their only objection to the Board’s decision has to do with
whether the Board correctly interpreted the law. Accordingly, the
unchallenged factual component of the Board’s finding that continued
validity of the City Ordinances during the compliance period will not
substantially interfere with the GMA goal to protect the environment, is a
verity on appeal. See Board Decision at 20.

C. Davidson and Continental Establish No “Substantial
Prejudice” from the Board’s Failure to Invalidate the Ordinances.

RCW 34.05.570(1)(d) states that “the court shall grant relief only if

16



it determines that a person seeking judicial relief has been substantially
prejudiced by the action complained of.”

This standard is considerably more restrictive than the standard
required to obtain direct Court of Appeals review under RCW
34.05.518(3)(b) (that delay in obtaining review would be “detrimental to
any party”). Here, Davidson and Continental must demonstrate that they
“have been substantially prejudiced” by the Board’s failure to invalidate
the City ordinances.

Not only have Davidson and Continental failed to demonstrate in
their Opening Brief that they have been substantially prejudiced.
Davidson and Continental never claim that they have been prejudiced at
all. They do not address this requirement, or cite to this statutory
provision, in their Opening Brief.

Their failure to do so precludes the Court, pursuant to RCW
34.05.570(1)(d), from granting relief. Davidson and Continental’s appeal
must be dismissed.

D. The Board is a Creature of the Legislature Without

Inherent or Common Law Powers, Whose Power to Fashion a
Remedy is Strictly Limited by Statute.

In their Opening Brief, Davidson and Continental assert that the
Board is bound by “nearly 40 years of well-established precedent under

SEPA,” and that the Board “acted unlawfully by allowing to remain valid
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actions which the Board itself found to violate SEPA.” Opening Brief at
2.

What Davidson and Continental fail to acknowledge, however, is
that “neither the [SEPA] statute nor [SEPA] Rules address legal remedies
for SEPA non-compliance.” Richard L. Settle, The Washington State
Environmental Policy Act: A Legal and Policy Analysis, Section 20(f)
(1995). The cases cited by Appellants which Appellants claim “bind” the
GMHB to invalidate the Ordinances are all cases that were developed by
courts -- who are not creatures of the legislature, who enjoy inherent and
common law powers, and whose power to fashion a remedy is not strictly
limited by statute. In the gap created by the absence of legal remedies
explicitly defined in the SEPA statute, these judicial entities fashioned
remedies based on their inherent common law powers. All of these cases
cited by Appellants are, however, non-GMA cases. Most of them precede
the adoption of GMA. See cases cited in Appellants’ Opening Brief at 26:
Weyerhauser v. Pierce County, 124 Wn.2d 26, 873 P.2d 498 (1994)
(appeal of conditional use permit, not GMA development regulation or
comprehensive plan amendment); Barrie v. Kitsap County, 93 Wn.2d 843,
613 P.2d 1148 (1980) (appeal of pre-GMA rezone decision); Eastlake
Community Council v. Roanake Assocs., Inc., 182 Wn.2d 475, 513 P.2d 36

(1973) (appeal of pre-GMA building permit); Noel v. Cole, 98 Wn.2d
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375, 655 P.2d 245 (1982) (appeal of pre-GMA logging contract);
Dioxin/Organochlorine Ctr. v. Pollution Control Hr’gs Bd., 131 Wn.2d
345, 932 P.2d 158 (1997) (inapposite citation where approval of waste
water discharge permit was found to be categorically exempt from SEPA
procedural requirements).

In the absence of legislative definition of the appropriate remedy
for failure to comply with the procedural requirements of SEPA, the courts
have developed a common law jurisprudence that provides that ordinances
adopted by local jurisdictions without complying fully with SEPA are
invalid. However, all of this jurisprudence has arisen in a non-GMA
context, and most of it arose prior to the adoption of GMA. No court has
ever held that an ordinance adopted under GMA but without complying
fully with SEPA, is per se invalid. This is the new rule that Davidson and
Continental seek in this case to establish, as a matter of first impression.

But with respect to ordinances adopted pursuant to GMA, the
legislature has specifically spoken. RCW 36.70A.302 defines and limits
the authority of the Board to invalidate ordinances adopted pursuant to
GMA.

The Washington Supreme Court has left no doubt but that the
Board’s authority to fashion a remedy is strictly limited by statute.

Our analysis of the Growth Management Hearings Board’s
authority to impose or fashion a remedy in any given case begins

19



with the principle that administrative agencies are creatures of the
Legislature, without inherent or common-law powers and, as such,
may exercise only those powers conferred by statute, either
expressly or by necessary implication... The power of an
administrative tribunal to fashion a remedy is strictly limited by
statute... We therefore look to the Growth Management Act, itself,
to determine the authority of the Board in this case.

Skagit Surveyors v. Friends of Skagit County, 135 Wn.2d 542, 557-558,

958 P.2d 962 (1998).

E. The Board’s Authority to Invalidate a Comprehensive

Plan or Development Regulation is Strictly Limited by RCW
36.70A.302.

The legislature has strictly limited the Board’s authority to

invalidate a comprehensive plan or development regulation such as the

City’s Ordinances. The Board may determine a comprehensive plan or

development regulation is invalid only if the Board:

(a) Makes a finding of noncompliance and issues an order of
remand under RCW 36.70A.300;

(b) Includes in the final order a determination, supported by
findings of fact and conclusions of law, that the continued validity
of the part or parts of the plan or regulations would substantially
interfere with the fulfillment of the goals of this chapter; and

(c) Specifies in the final order the particular part or parts of the
plan or regulation that are determined to be invalid, and the reasons
for their invalidity.

RCW 36.70A.302(1). Even in a case where an ordinance is declared

invalid, that determination is prospective only.

A determination of invalidity is prospective in effect and does not
extinguish rights that vested under state or local law before receipt
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of the board’s order by the city or county...
RCW 36.70A.302 (2).

F. The Board Properly Applied RCW 36.70A.302 in
Ruling Upon Appellants’ Request for a Declaration of Invalidity.

The Board acted properly, and well within its discretion, in
applying the provision of RCW 36.70A.302 to Davidson and
Continental’s request for a declaration of invalidity. Board Decision at 20.

The Board began its discussion by noting that a determination of
invalidity must be based on a finding that continued validity of a City’s
action “would substantially interfere with the fulfillment” of a GMA Goal.

The Board observed that Davidson and Continental had cited to
GMA Goals 1 (urban growth) and 12 (public facilities and services). The
Board noted that since the Board had ruled against Davidson and
Continental’s claims relating to urban growth and public facilities and
services, there was clearly no basis for an invalidity ruling.

The Board continued its analysis as follows:

The Board also looks to Goal 10 which requires environmental

protection. In this decision, the Board has found Kirkland’s SEPA

review inadequate in one respect and has therefore remanded the

Ordinance to the City for further review. While the deficiency is

serious, the Board is not persuaded that the GMA goal will be

thwarted absent a ruling of invalidity. The Board remands the

Ordinances to the City, establishes a compliance schedule, and

declines to enter an order of invalidity.

Board Decision at 20.
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GMA Goal 10, which was adopted “to guide the development and
adoption of comprehensive plans and development regulations,” identifies
the following goal: “Environment. Protect the environment and enhance
the state’s high quality of life, including air and water quality, and the
availability of water.”

The question before the Board, then, was whether allowing the
City’s Ordinances to remain valid during the period of remand would
“substantially interfere” with the goal of protecting the environment and
enhancing the state’s high quality of life.

Since the Board had rejected all of the substantive claims that had
been raised by Davidson and Continental (relating to public facilities and
services, transportation concurrency, jobs-housing balance, failing to
consider proposal’s short-term impacts, failing to consider proposal’s
indirect impacts, and failing to adequately consider parking and traffic
impacts), there was nothing in the record that would support a finding that
allowing these ordinances to remain in effect would “substantially
interfere” with the goal of protecting the environment. Indeed,
Appellants’ Opening Brief does not identify any evidence in the record
that would support a conclusion that failing to invalidate these Ordinances
will substantially interfere with protection of the environment.

Accordingly, the Board properly fulfilled its responsibilities under
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RCW 36.70A.302 and denied Appellants’ request for invalidity. This
appeal must be dismissed.

G. SEPA Provides no Independent Power to the Board to
Invalidate Locally Adopted GMA Ordinances.

Davidson and Continental contend in their Opening Brief at 19-23
that “the Board’s authority is not limited to GMA alone.”

Davidson and Continental, indeed, argue that SEPA “compels the
Board to exercise its invalidity authority to enforce SEPA’s requirements.”
Opening Brief at 23.

However, Davidson and Continental cite to no statutory provision
that authorizes the Board to invalidate legislation to enforce SEPA’s
requirements. As a creature of the legislature, without such statutory
authorization, the Board has no invalidation authority. Skagit Surveyors,
supra. The Board does explicitly have the authority to find that the City is
not in compliance with SEPA’s requirements, and to remand the matter to
the City. RCW 36.70A.300. That is exactly what the Board has done in
this case. But there is clearly no statutory authority, stated in SEPA or in
GMA, authorizing the Board to fashion an invalidation remedy to enforce
the requirements of SEPA per se. '

Accordingly, Davidson and Continental’s argument that SEPA

“compels” the Board to invalidate the Ordinances has no merit and must

be dismissed.
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H. The City Is Currently Complying with the Board’s
Remand Order.

Davidson and Continental conclude their argument with the
counter-intuitive contention that “invalidation is necessary to assure
compliance with SEPA.” Opening Brief at 23-28.

This argument is counter-intuitive, because as this response brief is
being written, the City is completing the very “alternatives analysis” that
Davidson and Continental extol so vigorously in their Brief. If indeed
invalidation is necessary to assure compliance with SEPA, how is it, then,
that the City, despite the Board’s denial of Appellants’ invalidation
request, is complying with SEPA?

The answer, of course is straightforward. The City abides by the
law. The Board has ordered the City to conduct an alternatives analysis
and to take appropriate legislative action. The City does not need the
“punishment” of invalidation to comply. Rather, as the Board itself has
found, the City is promptly and diligently fulfilling the requirements of the
Board’s remand order.

Davidson and Continental assert that “the further alternatives
analysis required by the Board is destined to become either a post hoc
rationalization of a decision already reached or nothing but an academic
exercise.” Opening Brief at 27.

This is pure speculation, as Davidson and Continental would have
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to admit. In fact, nothing could be further from the truth. Well over
$100,000 is being spent to complete this alternatives analysis. Following
the completion of the analysis, the supplemental EIS will be presented to
the Planning Commission and to the City Council. It is anticipated that it
will be fully considered before the City makes a decision on re-adopting or
revising the Ordinances.

The purpose of SEPA will be fully implemented.

Davidson and Continental’s appeal has no merit, and should be
dismissed.

V. CONCLUSION

Davidson and Continental’s complaint is with the legislature, not
with the GMHB. Davidson and Continental would have hoped that the
legislature would have authorized the GMHB to invalidate ordinances
adopted without full procedural compliance with SEPA, regardless of
whether invalidation was necessary to protect the environment. However,
RCW 36.70A.302 does not authorize the Board to afford the relief hoped
for by Davidson and Continental.

Because the Board properly implemented the remedy authorized
by RCW 36.70A.302, Davidson and Continental’s appeal must be

dismissed.
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"
Respectfully submitted this ,& day of April, 2010.

McCULLOUGH HILL PS

20007 ]

G. Richard Hill, WSBA #8806
Attorneys for Respondent Touchstone

CITY OF KIRKLAND

A b o R

Robin' Jenkiffson, WSBA #10%53
Attorney for Respondent City of Kirkland
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Council Meeting: 12/16/08
Agenda: Unfinished Business

ltem#: 10.f. (1).

ORDINANCE NO. 4170

AN ORDINANCE OF THE CITY OF KIRKLAND RELATING TO COMPREHENSIVE
PLANNING AND LAND USE AND AMENDING THE COMPREHENSIVE PLAN,
ORDINANCE 3481 AS AMENDED, TO IMPLEMENT CHANGES TO THE
DOWNTOWN PLAN SECTION OF THE MOSS BAY NEIGHBORHOOD PLAN AND
THE TRANSPORTATION ELEMENT, AND APPROVING A SUMMARY FOR
PUBLICATION, FILE NO ZON07-00016.

WHEREAS, the City Council has received a recammendation from the
Kirkland Planning Commission to amend certain portions of the Comprehensive
Plan for the City, Ordinance 3481 as amended, all as set forth in that certain
report and recommendation of the Planning Commission dated November 20,
2008, and bearing Kirkland Department of Planning and Community Development
File No. ZON07-00016; and

WHEREAS, prior to making said recommendation the Planning
Commission, following notice thereof as required by RCW 35A.63.070, held public
hearings on April, 24, 2008, June 12, 2008, and October 23, 2008 on the
amendment proposals and considered the comments received at said hearings;
and

WHEREAS, pursuant to the State Environmental Policy Act (SEPA), there
has accompanied the legislative proposal and recommendation through the entire
consideration process, a Planned Action Environmental Impact Statement. The
draft of which was issued on April 4, 2008, and the final of which was issued on
October 16, 2008 by the responsible official pursuant to WAC 197-11-400
through 197-11 560; and

WHEREAS, in regular public meeting the City Council considered the
environmental documents received from the responsible official, together with the
report and recommendation of the Planning Commission; and

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of
Kirkland as follows:

Section 1. Comprehensive Plan Text, Tables, and Graphics
amended: The following specific portions of the text of the Comprehensive Plan,
Ordinance 3481 as amended, be and they hereby are amended to read as
follows:

A.  Section IX. Transportation Element:
Amendments to Table T-6: State Routes as set forth in Exhibit A
attached to this ordinance and incorporated by reference.

B. Section IX. Transportation Ele;1ent:
Amendments to Table T-7: Signalized State Route Intersections as set
forth in Exhibit B attached to this ordinance and incorporated by
reference.

C. Section XV.D. Moss Bay Neighborhood:

ORDINANCE 4170
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Amendments to 3. Downtown Plan as set forth in Exhibit C attached to
this ordinance and incorporated by reference.

Section 2. If any section, subsection, sentence, clause, phrase, part
or portion of this ordinance, including those parts adopted by reference, is for any
reason held to be invalid or unconstitutional by any court of competent
jurisdiction, such decision shall not affect the validity of the remaining portions of
this ordinance.

Section 3. This ordinance shall be in full force and effect five days
from and after its passage by the City Council and publication pursuant to
Kirkland Municipal Code 1.08.017, in the summatry form attached to the original
of this ordinance and by this reference approved by the City Council as required
by law.

Section 4. A complete copy of this ordinance shall be certified by
the City Clerk, who shall then forward the certified copy to the King County
Department of Assessments.

Passed by majority vote of the Kirkland City Council in open meeting this
day of , 2008.

SIGNED IN AUTHENTICATION THEREOF this day of
, 2008. '

Mayor
Attest:

City Clerk

Approved as to Form:

City Attorney



EXHIBIT A
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Table T-6 State Routes
PM Peak Hour
State Route T‘;’:’a'g:" WSDOT RCA-LOS
Volumes
1-405
Roadway E);l;(t)lgg Forecasted Existing | Future
Capacity oM 2022 Existing | 2022 | . Adopted LOS 2005 | 2022.
2005/2022 peak Traffic AADT AADT Standard v/C v/C
Hour Volumes LOS LOS
From To
NE 39th St. NE70thst. | 15,000/19,000 | 14260 19423 | 199870 | 271635 10 13 14
NE 70th St. NE85thst. | 15,000/19,000 | 13550 18975 | 189680 | 265366 10 13 14
NE 85th St. NE 116thst. | 15,000/19,000 | 13820 18944 | 192660 | 264940 10 13 14
NE 116th St. NE 124thst. | 15,000/19,000 | 10136 15705 | 141749 | 219641 10 9 12
NE 124th St. NE 132nd St. | 15,000/19,000 8550 12218 | 119579 | 170865 10 8 9
SR 908 (NE 85th St.)
SB 405 Ramp NB 405 Ramp 4,172 3926 4596 - - E-Mitigated 094| 110
NB 405 Ramp 120th Ave NE 4,172 3660 4764 - - E-Mitigated 0.88 1.14
120th Ave NE 122nd Ave NE 4,000 3186 4081 - - E-Mitigated 0.80 1.02
122nd Ave NE 124th Ave NE 4,000 3379 3904 - - E-Mitigated 084| 098
124th Ave NE 126th Ave NE 4,000 3241 3728 - - E-Mitigated 081] 093
126th Ave NE 128th Ave NE 4,000 3285 4275 - - E-Mitigated 082 1.07
128th Ave NE 132nd Ave NE 4,000 2558 3624 - - E-Mitigated 064| 091




Table T-7 Signalized State Route Intersections

EXHIBIT B

0-4170

Signalized State Route Intersections

PM Peak Hour Traffic Volumes

PM Peak Hour LOS

Existing 2007

Future 2022

Existing 2007

Future 2022

Corresponding
Letter Grade
LOS for 2022

Planned
Improvement
Projects

1-405

116th Ave NE/NB Ramp

2,295

3,017

0.92

135

None

NE 72nd PI/SB Ramp

2,195

2,880

0.89

122

HoV queue
bypass

NE 116th SYNB Ramp

2,914

3,471

0.78

0.90

None

NE 124th St/NB Ramp

3,711

4,552

0.52

0.60

HOV queue
bypass

NE 124th St/SB Ramp

4,396

4,878

0.68

0.74

HOV queue
bypass

Totem Lake Bivd/120th Ave NE

3,294

3,181

0.80

0.89

None

SR 908

NE 85th St/114th Ave NE

4,071

6,090

0.97

116

Signal
interconnect,
add SB left-

turnlane

NE 85th St/ 120th Ave NE

4,004

5,245

0.83

1.04

“Signal

interconnect,
add NB left-

turn lane

NE 85th St/122nd Ave NE

3,490

4,159

0.78

0.90

Signal

interconnect

" NE 85th St/124th Ave NE

4,550

5,176

0.88

101

Signal
interconnect,
add EB left-
turn lane

NE 85th St/ 132nd Ave NE

3,472

4,996

0.81

113

Signal
interconnect,
add NB left-
turn lane, SB
right-turn
lane, WB
right-turn
lane, add WB
and EB
through

lanes




EXHIBIT C
0-4170

The following text is excerpted from the Downtown Plan section of the Moss Bay Neighborhood Plan
to indicate revisions related to the Parkplace PAR within the context of the Plan. Edited paragraphs
are indicated in shaded text. Graphics showing modifications to neighborhood maps are included as
at the end of this document.

A. VISION STATEMENT

Downtown Kirkland provides a strong sense of community identity for all of Kirkland. This identity is derived
from Downtown’s physical setting along the lakefiont, its distinctive topography, and the human scale of
existing development. This identity is reinforced in the minds of Kirklanders by Downtown’s historic role as
the cultural and civic heart of the community.

Future growth and development of the Downtown must recognize its unique identity, complement ongoing
civic activities, clarify Downtown’s natural physical setting, enhance the open space network, and add
pedestrian amenities. These qualities will be encouraged by attracting economic development that emphasizes
diversity and quality within a hometown setting of human scale.

B. LAND UsE

A critical mass of retail uses and services is
essential to the economic vitality of the
Downtown area.

The Downtown area is appropriate for a wide variety of permitted. uses. The area’s economic vitality and
identity as a commercial center will depend upon its ability to.establish and retain a critical mass of retail uses
and services, primarily located west of 3rd Street. If this objective is not reached, it relegates the Downtown to
a weaker and narrower commercial focus (i.e., restaurant and offices only) and lessens the opportunities and
reasons for Kirklanders to frequent the Downtown.

The enhancement of the area for retail and service businesses will best be served by concentrating such uses in
the pedestrian core and shoreline districts and by encouraging a substantial increase in the amount of housing
and office floor area either within or adjacent to the core. In implementing this land use concept as a part of
Downtown’s vision, care must be taken to respect and enhance the existing features, patterns, and opportunities

discussed in the followinﬁ Elan sections on urban design, public facilities, and circulation.

Land use districts in the Downtown area are
identified in Figure C-3.




EXHIBIT C
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Figure C3 identifies five land use districts within the Downtown area. The districts are structured according to
natural constraints such as topographical change, the appropriateness of pedestrian and/or automobile-oriented
uses within the district, and linkages with nearby residential neighborhoods and other commercial activity
centers.

) CORE AREA
‘

Pedestrian activity in the core area is to be
enhanced.

~ The core area should be enhanced as the pedestrian heart of Downtown Kirkland, Land uses should be
oriented to the pedestrian, both in terms of design and activity type. Appropriate uses include retail, restaurant,
office, residential, cultural, and recreational.

Restaurants, delicatessens, and specialty retail shops, including fine apparel, gift shops, art galleries, import
shops, and the like constitute the use mix and image contemplated in the Vision for Downtown. These uses
provide visual interest and stimulate foot traffic and thereby provide opportunities for leisure time strolling
along Downtown walkways for Kirklanders and visitors alike.

55

Drive-through facilities and ground-floor
offices are prohibited.

The desired pedestrian character and vitality of the core area requires the relatively intensive use of land and
continuous compact retail frontage. Therefore, automobile drive-through facilities should be prohibited.
Similarly, office uses should not be allowed to locate on the ground level. These uses generally lack visual
interest, generate little foot traffic, and diminish prime ground floor opportunities for the retail uses that are
crucial to the ambiance and economic success of the core area.

The attractiveness of the core area for pedestrian activity should be maintained and enhanced. Public and
private efforts toward beautification of the area should be promoted. Mitigation measures should be
undertaken where land uses may threaten the quality of the pedestrian environment. For example, in areas
where take-out eating facilities are permitted, a litter surcharge on business licenses should be considered as a

means to pay for additional trash reﬁtacles or cleaning crews.

The creation and enhancement of public open
spaces is discussed,

Public open spaces are an important component of the pedestrian environment. They provide focal points for
outdoor activity, provide refuge from automobiles, and stimulate foot traffic which in turn helps the retail
trade. The establishment and use of public spaces should be promoted. Surface parking lots should be
eliminated in favor of structured parking. In the interim, their role as one form of open area in the Downtown
should be improved with landscaped buffers adjacent to rights-of-way and between properties. Landscaping
should also be installed where rear sides of buildings and service areas are exposed to pedestrians.
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A high-priority policy objective should be for developers to include only enough parking stalls in their projects
within the core area to meet the immediate need and to locate the majority of their parking in the core frame.
This approach would reserve the majority of core land area for pedestrian movement and uses and yet
recognize that the adjacent core frame is within a very short walk.

The City should generally avoid vacating alleys and streets in the core area. The existing network of street and
alleys provides a fine-grained texture to the blocks which allows service access and pedestrian shortcuts. The
small blocks also preclude consolidation of properties which might allow larger developments with less
pedestrian scale. Vacations may be considered when they will not result in increased building mass and there
is a substantial public benefit. Examples of public benefit might include superior pedestrian or vehicular
linkages, or superior public open space.

NORTHWEST CORE FRAME

Office and office/multifamily mixéd-use
projects are appropriate in the Northwest
Core Frame.

The Northwest Core Frame includes the area south of City Hall and north of the core area. This area should
develop with office, or office/multifamily mixed-use projects, whose occupants will help to support the
commercial establishments contained in the core. Retail and restaurant uses are desirable provided that they
have primary access from Central Way.

This area presents an excellent opportunity for the development of perimeter parking for the core area and is so
shown in the Downtown Master Plan (Figure C4). Developers should be encouraged to include surplus public
parking in their projects, or to incorporate private patking “transferred” from projects in the core or funded by
the fee-in-lieu or other municipal source. While pedestrian pathways are not as critical in this area as they are
in the core, drive-through facilities should nevertheless be encouraged to locate elsewhere, to the east of 3rd
Street.

Northeast Core Frame
. e

A broad range of commercial uses should be
encouraged in the Northeast Core Frame.

The Northeast Core Frame currently contains the bulk of the Downtown area’s automobile-oriented uses.
Redevelopment or new development in this area should be encouraged to represent a broader range of
commercial uses.

Future development should set the bulk of structures back from the street while providing low, one-story retail
shops at the edge of the sidewalk. Development should also underground utilities, and incorporate parking lot
landscaping and a reduction in lot coverage in site design. This will present an open, green face to Central
Way and, in"conjunction with Peter Kirk Park on the south side of the street, create a tree-lined boulevard
effect as one approaches the core area from the east.

EAST CORE FRAME
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Development in the East Core Frame should

be in large, intensively developed mixed-use
Dprojects.

The north side of Central Way, within the East Core Frame, has been redeveloped to nearly its full potential
With high density residential uses.

SOUTH.CORE FRAME
‘

Retail, office, and office/multifamily mixed-
use projects are suitable for the South Core
Frame.

The South Core Frame immediately abuts the southern boundary of the core area. This area is suitable for
retail, office, and office/multifamily mixed-use projects. :

Publiév quking in’ajr be provided in the South
Core Frame.

The South Core Frame, like the Northwest Core Fraine, presents an excellent opportunity for the development
of close-in public parking. Developers should be allowed to include surplus public parking in their projects in

this area or to accommodate private parking “transferred” from the core or funded by “fee-in-lieu” or other
municipal source.

The western half of the South Core Frame should develop more intensively than the eastern half of this area,
due to its proximity to the Downtown core. The vacation of 1st Avenue South, west of 2nd Street South, and
1st Street South should be considered as a means of concentrating more intensive development to the west.
h .

Mitigation measures to reduce impacts on
single-family residences may be required.
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As this area lies just north of an established single-family neighborhood, mitigation measures may be required
to minimize the impacts of any new nonresidential development on these single-family homes. These
measures may include the restriction of vehicle access to projects within the South Core Frame to
nonresidential streets. Public improvements, such as physical barriers to restrict traffic flow in these areas,
may be considered. The architectural massing of projects in this area should be modulated both horizontally
and vertically to reduce their visual bulk and to reflect the topography which presently exists.

The urban design of Downtown Kirkland consists of many disparate elements which, together, define its
identity and “sense of place.” This document provides policy guidelines for the design of private development
and a master plan for the development of the public framework of streets, pedestrian pathways, public
facilities, parks, public buildings, and other public improvements (see Figure C4).

The following discussion is organized into three sections:
A.  Downtown Design Guidelines and Design Review;
#

B. Building Height and Design Districts; and

C.  The Image of the City: Urban Design Assets.

DOwWNTOWN DESIGN GUIDELINES
AND DESIGN REVIEW

Mechanics of Design Review are described.

The Guidelines are intended to balance the desired diversity of project architecture with the equally desired
overall coherence of the Downtown’s visual and historic character. This is to be achieved by injecting into
each project’s creative design process a recognition and respect of design principles and methods which
incorporate new development into Downtown’s overall pattern. The Guidelines would be applied to any

specific site in conjunction with the policy guidance provided by the Downtown Master Plan anid the following
text regarding Design Districts.

}
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The Design Review Process enables the City to require new development to implement the policy guidance
contained in the Guidelines, the Master Plan for Downtown, and to protect and enhance the area’s urban design
assets. A more complete description of how Design Review should operate is found in the Zoning Code.

BUILDING HEIGHT AND =
DESIGN DISTRICTS

Figure C5 identifies eight height and design districts within Downtown Kirkland. The boundaries of these
districts are determined primarily by the topographical characteristics of the land and the area’s proximity to
other'noncommercial uses.

'Des@ District 1 '

Maximum building height in Design District
1 is between two and five stories, depending
on location and use.

This district is bordered by Lake Street, Central Way, 3rd Street, and generally 1st Avenue South. When
combined with District 2, this area corresponds to the core area as shown in Figure C3.

The maximum building height in this area should be between two and five stories with no minimum setback
from property lines. Stories above the second story should be set back from the street. To preserve the
existing human scale of this area, development over two stories requires review and approval by the Design
Review Board based on the priorities set forth in this plan. .

Buildings should be limited to two stories along all of Lake Street South to reflect the scale of development in
Design District 2. Along Park Lane west of Main Street, Third Street, and along Kirkland Avenue, a maximum
height of two stories along street frontages will protect the existing human scale and pedestrian orientation.
Buildings up to three stories in height may be appropriate along Central Way to reflect the scale of
development in Design District 8 and as an intermediate height where adequately set back from the street. A
continuous three-story street wall should be avoided by incorporating vertical and horizontal modulations into
the design of buildings.

The portions of Design District 1 designated as 1A in Figure C-5 should be limited to a maximum height of
three stories. As an incentive to encourage residential use of upper floors and to strengthen the retail fabric of
the Core Area, a fourth story of height may be allowed. This additional story may be considered by the Design
Review Board for projects where at least two of the upper stories are residential, the total height is not more
than four feet taller than the height that would result from an office project with two stories of office over
ground floor retail, stories above the second story are set back significantly from the street and the building
form is stepped back at the third and fourth stories to mitigate the additional building mass, and the project
provides superior retail space at the street level. Rooftop appurtenances and related screening should not
exceed the total allowed height, and should be integrated into the height and design of any peaked roofs or
parapets. - -

The portions of Design District 1 designated as 1B in Figure C-5 provide the best opportunities for new
development that could contribute to the pedestrian fabric of the Downtown. - Much of the existing
development in these areas consists of older auto-oriented uses defined by surface parking lots and poor
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pedestrian orientation. To provide incentive for redevelopment and because these larger sites have more
flexibility to accommodate additional height, a mix of two to four stories in height is appropriate. East of Main
Street, development should combine modulations in building heights with modulations of facade widths to
break large buildings into the appearance of multiple smaller buildings. South of Kirkland Avenue, building
forms should step up from the north and west with the tallest portions at the base of the Hillside to help
moderate the mass of large buildings on top of the bluff. Buildings over two stories in height should generally
reduce the building mass above the second story.

As with Design District 1A, an additional story of height may be appropriate in 1B to encourage residential use
of the upper floors and to strengthen the retail fabric in the Core Area. This additional story may be considered
by the Design Review Board for projects where at least three of the upper stories are residential, the total
height is not more than one foot taller than the height that would result from an office project with three stories
of office over ground floor retail, stories above the second story are set back significantly from the street and
the building form is stepped back at the at the third, fourth, and fifth stories to mitigate the additional building
mass, and the project provides superior retail space at the street level. Rooftop appurtenances and related

screening should not exceed the total allowed height, and should be integrated into the height and design of any
peaked roofs or parapets.

Design considerations of particular importance in this area are those related to pedestrian scale and orientation.

Building design at the street wall should contribute to a lively, attractive, and safe pedestrian streetscape. This
should be achieved by the judicious placement of windows, multiple entrances, canopies, awnings, courtyards,
arcades, and other pedestrian amenities. Service areas, surface parking, and blank facades should be located
away from the street frontage.

‘ Desisn District 2

One to three stories in building height above
Central Way or Lake Street are appropriate in
Design District 2, depending on location.

This area is bordered by the shoreline, Central Way, Lake Street, and 3rd Avenue South. This area serves as
the link between Downtown and the Lake and helps define the traditional pedestrian-oriented retail
environment. In addition, the existing low development allows public views of the Lake from many vantages
around the Downtown and allows evening sun into the Downtown core. To emphasize this link and the
traditional role, building heights in this area should remain low. Two stories above the street are appropriate
along Central Way and south of Kirkland Avenue. Along Lake Street South between Kirkland Avenue and
Central Way, buildings should be limited to one story above the street. Two stories in height may be allowed
in this area where the impacts of the additional height are offset by substantial public benefits, such as through-
block public pedestrian access or view corridors. Buildings over one story in this area should be reviewed by
the Design Review Board for both design and public benefit considerations. These benefits could also be
provided with the development of the Lakeshore Plaza project identified in the Downtown Master Plan (see
Figure C-4). Building occurring in conjunction with that project or thereafter should be reviewed in relation to
the new context to determine whether two stories are appropriate. South of Second Avenue South, buildings up
to three stories above Lake Street South are appropriate. Buildings over two stories should be reviewed by the
Design Review Board to ensure an effective transition along the street and properties to the south.



EXHIBITC
0-4170

As in District 1, pedestrian orientation is an equally important design consideration in District 2. In addition,
improvements related to the visual or physical linkage between building in this area and the lake to the west
should be incorporated in building design.

The public parking lot located near Marina Park at the base of Market Street is well suited-for a parking
structure of several levels, due to its topography. Incentives should be developed to encourage the use of this

 site for additional public parking.

Desiﬂ Districts 3 and 7

Moaximum building height is three’ stories in
Design Districts 3 and 7,

These districts are east of 3rd Street, north of Central Way, and south of Peter Kirk Park. Maximum building
height should be three stories, with a minimum front yard setback of 20 feet and maximum lot coverage of 80
percent. Lower portions of projects with a pedestrian orientation should be allowed to encroach into the
setbacks to stimulate pedestrian activity and links to eastern portions of the Downtown, Street trees and
ground cover are appropriate along Kirkland Avenue and Central Way. By keeping structures in this area
relatively low-rise and set back from the street, views from upland residences can be preserved and the
openness around Peter Kirk Park enhanced. . .

In Design District 3, the restriction of access points to nonresidential streets may be necessary in order to
prevent a negative impact of development in this area on the single-family enclave which exists to the south.

Desiﬁn District 4

Maximum building height to be four stories.

This district is located south of 1st Avenie South, east of 1st Street South. Land in this area is appropriate for
developments of four stories in height.

The method for calculating building height should be modified for thls area as described in the discussion of
height calculation for structures in District 8. The opportunity to take advantage of substantial grade changes

with terraced building forms also exists in the western half of District 4.

Vehicular circulation will be an important consideration in project design in this area. The restriction of access
points to nonresidential streets in order to prevent a negative impact of dévelopment in this area on the single-
family enclave which exists to the south may be necessary. -

Design District 5

Building heights 'of two té JSive storiesv are
appropriate in Design District 5. -

——
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Desiﬁ District 6
Maximum building heights of two to four
Stories are appropriate Jor Design District 6.

This large block of land located between 5th-Street and 6th Street, north of Central Way, and south of 7th
Avenue, is identified as a major opportunity site for redevelopment elsewhere in this document. Figure C6
contains a schematic diagram of design and circulation considerations that should be incorporated in the
redevelopment of this district. Development of this district should be relatively intensive and should be
physically integrated through pedestrian access routes, design considerations, and intensive landscaping,

A substantial building setback or mitigating design such as the site configuration on the south side of Central
Way is necessary in order to preserve openness at this important gateway site. The northeast and southeast
comers of this block should be set aside and landscaped to provide public open spaces or miniparks at these
gateways. Side-yard setbacks, however, should be minimal to reduce the appearance of a building surrounded
by a parking area, g

The northern portion of this district should be developed in uses that are residential both in function and scale,
Access to this portion of the site may be either from 7th Avenue or from one of the adjacent side streets. Some
of the significant trees along 7th Avenue should be incorporated into the site design as a means of softening the

consideration should be given to the massing and form of single-family homes to the north.

Design District 8 )

Building heights of two to Jour stories are
appropriate, depending on location.
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This district is located north of Central Way and south of 4th Avenue, between Market Street and 3rd Street.
Maximum building height should be three stories abutting Central Way and two stories at 3rd and 4th
Avenues. Structures which do not abut either of these streets should be allowed to rise up to four stories.
L e

Building height calculation should require -
terracing of building forms on sloped sites.

Where dramatic elevation changes exist in this district, an innovative method of calculating height is
appropriate. In order to encourage the terracing of building forms on the hillside, building height should be
calculated relative to the ground elevation above which the individual planes of the structure lie. Additional
bulk controls should apply to restrict the height within 100 feet of noncommercial neighborhoods to the same

height allowed in the adjacent zone. Heights on the north side should step down to ease the transition to the
core area and moderate the mass on top of the hillside. .

Vehicular circulation to nonresidential portions of projects within this area should not occur on primarily
residential streets. In addition, design elements should be incorporated into developments in this area which
provide a transition to the residential area to the north.

THE IMAGE OF THE CITY:
% URBAN DESIGN ASSETS

Many of Downtown’s urban design assets are mapped on the Master Plan (Figure C4) or are discussed
explicitly in the text of the Height and Design Districts or the Downtown Design Guidelines. The following
text should read as an explanation and amplification of references made in those two parts of the Downtown

Plan.
Visual Landmarks

Lake Washington is a major landmark in
Downtown Kirkland.

Despite the prominence from these vantage points, the core area is not well oriented to capitalize on its
waterfront setting. The existing activity centers of the retail core and the lake are separated by large surface
parking lots. The City and property owners around Marina Park should aggressively pursue opportunities to
correct this deficiency by structuring the existing surface parking below a public plaza. This open space
amenity could redefine the Downtown and become the focal point of the community.

J
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The City Hall facility provides an important visual and civic landmark on the northern slope above the
Downtown. Marina Park and the pavilion structure situated there are also symbolic reference points of
community, recreational, and cultural activities.

There are a number of features in and nearby the Downtown area with historic significance which add to its
visual character and historic flavor. These landmarks include the historic buildings on Market Street and the
old ferry clock on Lake Street at Kirkland Avenue. These structures should be recognized for their community
and historic value, and their preservation and enhancement should have a high priority. In contrast to the bland
architecture of many of the buildings in the Downtown constructed since the 1940’s, some of the older
structures help define the character of the Downtown. The City will consider preserving this character through
a process of inventorying these structures and adopting historic protection regulations. New regulations could
range from protecting the character of designated historic buildings to protecting the actual structure. Some
form of preservation would provide continuity between the Downtown vision and its unique past.

Public Views

Important Downtown views are Jrom the
r;orthem, Southern, and eastern gateways.

Another striking view, identified in Figure C4, is from the Market Street entry into Downtown. This approach
is met with a view of the lake, Marina Park and its pavilion, and the City’s shoreline. This view coiild be
enhanced with redevelopment of the GTE site, where the existing massive building substantially diminishes
this broad territorial view.

Where the Kirkland Avenue and 2nd Avenue South rights-of-way cross Lake Street and continue to Lake
Washington, an unobstructed view of open water is visible to pedestrians and people traveling in vehicles.
These views are very valuable in maintaining the visual connection and perception of public accessibility to the
lake. These views should be kept free of obstruction.

Gatewgs

Topographic changes define gateways into the
Downtown area.

The gateways into Downtown Kirkland are very clear and convey a distinct sense of entry. Two of the
Downtown’s three major gateways make use of a change in topography to provide a visual entry into the area.
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At the eastern boundary of the Downtown area, Central Way drops toward the lake, and the core area comes
clearly into view. This gateway could be enhanced by an entry sign, similar to one located farther up the hill to
the east, or some other distinctive structure or landscaping feature.

A second major gateway is the Downtown’s northern entrance where Market Street slopes gradually down
toward Marina Park. The historic buildings at 7th Avenue begin to form the visual impression of Downtown’s
character and identity, and the landscaped median adds to the boulevard feeling of this entryway. Some type of
sign or other feature could be incorporated into the improvements to the Waverly site.

At the Downtown’s southern border, the curve of Lake Street at about 3rd Avenue South provides a very clear
gateway into the commercial core. It is at this point that the transition from residential to retail uses is
distinctly felt. Here, also, is an opportunity to enhance this sense of entry by creation of literal gateposts, signs,
or landscape materials.

Pathwgs
An extensive network of pedestrian pathways
covers the Downtown area.

The size and scale of Downtown Kirkland make walking a convenient and attractive activity. An extensive
network of pedestrian pathways covers the Downtown area, linking residential, recreational, and commercial
areas. Downtown Kirkland is a pedestrian precinct unlike virtually any other in the region. It is almost
European in its scale and quality.

The core of the shopping district, with its compact land uses, is patticularly conducive to pedestrian traffic.
Both sides of Lake Street, Park Lane, and Kirkland Avenue are major pedeslnan routes. Many residents and

visitors also traverse the land west of Lake Street to view and participate in water-oriented activities available
there.

Minor pedestrian routes link the residential areas north of Central Way and south of Kirkland Avenue. These
linkages need to be strengthened in order to accommodate the residential and office populations walking from
the Norkirk Neighborhood and core frames, respectively. Additional improvements, such as brick paver

crosswalks, Bedestrian safeﬁ islandsi and siﬁﬁgl-iﬁation, are methods to strengthen these north-south linkages.

Enhancement of Downtown pedestrian routes
should be a high-priority objective.

Enhancement of the Downtown area’s pedestrian routes should be a high-priority policy and design objective.
For example, minor architectural features and atiractive and informative signs should be used to identify public
pathways. Public and private efforts to make pedestrian walkways more interesting, functional, convenient,

1
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and safe, should be strongly supported. Figure C4 highlights a number of projects proposed for this purpose.

These projects are discussed in detail elsewhere in this text.

0. PuBLIic FACILITIES -

OPEN SPACE/PARKS

Four major park sites are critical to the Downtown’s feeling of openness and greenery. These parks weave a
noncommercial leisure-time thread into the fabric of the area and provide a valuable amenity, enhancing
Downtown’s appeal as a destination. Each of the major approaches to the Downtown is met with a park, with
the Waverly site and Marina Park enhancing the northern entry, and Peter Kirk Park and Dave Brink Park

augmenting the eastern and southern approaches. Physical improvements in and near these parks should
strengthen their visual prominence and prevent view obstruction.

Marina Park and Peter Kirk Park in particular are well-used by families and recreational groups. Public
facilities at these parks should continue to expand opportunities for residents, such as the installation of

Bermanent street furniture and Blaz ﬂglg ment for children at Marina Park.

Pedestrian improvements should be made to
improve connections between parks and
nearby facilities.

Downtown projects which are not directly related to the parks should continue to locate adjacent to the parks,
and in some cases, should share access or parking. Impacts from projects, such as the tour boat dock at Marina
Park and the METRO transit center at Peter Kirk Park, should be minimized. Efforts to provide continuity
between these facilities and the parks through the use of consistent walkway materials, landscaping, and other
pedestrian amenities, will help to reduce the appearance of a separation of uses at these locations.

The boat launch ramp which exists at Marina Park is an important amenity in the community. It should be
retained until another more suitable location is found.

OTHER PuBLIC FACILITIES

Public eﬁ"or;s to assist the Downtown business
district should be continued,
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The City should help to foster economic vitality in the Downtown by working with the private sector and by
encouraging independent efforts toward economic development by the private sector. Such assistance to the
business community might include supporting efforts to establish local improvement or business improvement
districts. This could take the form of seed money for preliminary studies and the dissemination of information.

Other public efforts to strengthen the Downtown business climate should include the continued promotion of
public projects such as the tour boat dock, in addition to continued support for private projects such as the
Lakeshore Plaza Boardwalk, which would help to implement public policy goals.

CULATION

PEDESTRIAN
Pedestrian routes should have equal priority to vehicular routes in Downtown circulation.

Pedestrian amenities and routes should continue to be improved, and should be given equal priority with that of
vehicular routes for circulation within the Downtown. Modifications to the street network and traffic patterns
should not be allowed to disrupt Downtown pedestrian activity and circulation.

To be a truly successful walking environment, the core area of the Downtown must be safe, convenient, and
pleasant for the pedestrian. Pedestrian safety would be increased greatly by reducing opportunities for
conflicts with .cars. The reprogramming of crosswalk signals to favor the pedestrian would discourage
jaywalking and allow sufficient time for slower walkers to cross the street. -

Convenience to the pedestrian will be enhanced by improving the directness and ease of pedestrian routes.
“Shortcuts” between streets, or even between buildings, can link pedestrian routes over large distances where
vehicles cannot circulate. Coordinated public directory signs and maps of walkways should be developed to

cleadz identi& gublic Bathwazs for the %su'ian.

A system of overhead coverings should be
considered to improve the quality of
pedestrian walkways year-round.

The pleasures of walking in the Downtown area would be enhanced by the installation of minor public
improvements, such as street furniture (benches, planters, fountains, sculptures, special paving treatments),
flower baskets, and coordinated banners and public art. The creation of a system of overhead coverings such
as awnings, arcades, and marquees would provide protection to the pedestrian during inclement weather,
allowing for pedestrian activity year-round. All of these features would add visual interest and vitality to the
pedestrian environment.

Brick crosswalks have been installed at 3rd Street and Park Lane in conjunction with the METRO transit center
facility. The expansion of the use of brick for crosswalks throughout the Downtown should be considered. In
any case, additional restriping of crosswalks in the Downtown area should be actively pursued.
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The establishment and improvement of pedestrian pathways between activity centers should be a high-priority
policy objective. Major pedestrian routes within the Downtown area are identified in Figure C4. Major
pathways include the extensive east-west “spine” or “Park Walk Promenade,” which links the lake with points
east of 6th Street and the shoreline public access trail.

The Downtown Master Plan also identifies other important pedestrian routes which provide north-south
pedestrian access. Improvements to these pathways should be promoted, particularly at the intersection of 6th
Street and Central Way. Elevated crosswalks should be considered among the alternatives reviewed for
pedestrian access across Central Way. Disadvantages to elevated crosswalks which should be considered are
potential view blockage and the loss of on-street pedestrian traffic.

Figure C4 illustrates pedestrian system improvements for the two major routes which are intended to serve

several purposes. These projects would improve the safety, convenience, and attractiveness of foot traffic in

the Downtown, provide shelter from the weather, and create a unifying element highlighting the presence of a
estrian linkage.

M large public plaza should be constructed
west of buildings on Lake Street to enhance
the Downtown’s lake front setting (See Figure
C-4).

The Lakeshore Plaza shown on the Downtown Master Plan envisions a large public plaza constructed over
structured parking. Ideally, the plaza would be developed through public/private partnerships to provide a
seamless connection between the Downtown and the lake. The plaza would be at the same grade as Lake
Street and would provide visual and pedestrian access from a series of at-grade pedestrian connections from
Central Way and Lake Street.

The Park Walk Promenade identified on the Downtown Master Plan should consist of a series of minor
structures placed at prominent locations along the walkway in order to clearly identify the pathway throughout
its length, as well as to provide some protection during wet weather. The plexiglas and metal “space frames”
used at Mercer Island’s Luther Burbank Park and at the Seattle Center are possible design options for
protective structures. The concrete and metal gateway feature where Parkplace abuts Peter Kirk Park is a good
model for visual markers along the east-west pedestrian spine. .

VEHICULAR

Automobiles and public transit are the modes of transportation which move people in and out of the
Downtown, and often between the core area and the frame. Within the Downtown, pedestrian circulation
should be given equal priority with vehicular circulation. A primary circulation goal should be to emphasize

Bedestrian circulation within the Downt,oﬂ, while facilitating vehicle access into and out of the Downtown.

Alternate traffic routes should be considered,
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Lake Street should be designated to function as a major pedestrian pathway. The objectives for land use and
pedestrian circulation should be seriously considered during any plans for traffic and roadway improvements
on Lake Washington Boulevard. The goal to discourage commuter traffic on the boulevard should not be
viewed independently from the need to retain vehicle access for tourists, shoppers, and employees to the
Downtown. -

State Street should continue to serve as a major vehicular route, bringing shoppers and workers into the
Downtown area. Sixth Street should be developed to accommodate additional vehicles. Future plans for Lake
Street and Lake Washington Boulevard may include the diversion of cars from the Downtown area, and 6th
Street would provide the most appropriate north/south alternative route. The existence of commercial

develoament on this street renders it more awrogriate than State Street to handle substantial commuter traffic.

The use of public transportation to the
Downtown should be encouraged.

Third Street has been designed for the pedestrian and public transit user, with the METRO transit center
located on this street. The use of public transportation as an alternative for people who work or shop in the
Downtown should be encouraged. Increased use of this mode of transportation would help to reduce traffic
congestion and parking problems in the core area.

3
The number of vehicular curb cuts in the Downtown area should be limited. Both traffic flow in the streets and
pedestrian flow on the sidewalks are disrupted where driveways occur. In the core frame in particular, the

placement of driveways should not encourage vehicles moving to and from commercial areas to travel through
residential districts.

PARKING

The core area is a pedestrian-oriented district, and the maintenance and enhancement of this quality should be a
high priority. Nevertheless, it should be recognized that pedestrians most often arrive in the core via an
automobile which must be parked within easy walking distance of shops and services. To this end, as
discussed elsewhere in this chapter, private projects which include a substantial amount of surplus parking
stalls in their projects should be encouraged to locate these parking stalls in the core frame.

The Downtown area contains a variety of parking opportunities. Four public parking lots exist in the
Downtown area: at the west side of Peter Kirk Park, the street-end of Market Street at Marina Park, in
Lakeshore Plaza, and at the intersection of Central Way and Lake Street. These lots are shown on the

Downtown Master Plan !Eiﬂe C4 z

Public parking to be a permitted use on
private properties north and south of the core
area.

Other sites that would be appropriate for public parking include the north and south slope of the Downtown as
shown in Figure C4. Public parking in these areas would help to serve core-area businesses, while not
detracting from the dense pattern of development critical to the pedestrian environment there.

)
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More intensive development of existing parking areas should be considered as a way to provide more close-in
public parking. Certain sites, such as the Market Street-End lot and the Peter Kirk lot would adapt well to
structured parking due to the topography in the immediate vicinity of these lots. Structuring parking below
Lakeshore Plaza could make more efficient use of the available space and result in a dramatic increase in the
number of stalls available. =

The fee-in-lieu of parking alternative allows developers in the core area to contribute to a fund instead of
providing required parking on site. The City’s authority to spend the monies in this fund should be expanded
to include the use of the funds on private property in conjunction with parking facilities being provided by
private developers.

Another option for off-site parking should be considered which would allow developers to provide the parking
required for their projects elsewhere in the core area or core frame. This alternative should include the
construction of parking stalls in conjunction ‘with another developer, if it can be shown that the alternative
parking location will be clearly available to the public and is easily accessible to the core area.

The City’s parking management and enforcement program should be maintained. The program should be
evaluated periodically to assess its effectiveness, with revisions made when necessary.

Page 18
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Council Meeting: 12/16/08
Agenda: Unfinished Business
ltem#: 10.f. (1).

PUBLICATION SUMMARY
OF ORDINANCE NO. 4170

AN ORDINANCE OF THE CITY OF KIRKLAND RELATING TO
COMPREHENSIVE PLANNING AND LAND USE AND AMENDING THE
COMPREHENSIVE PLAN, ORDINANCE 3481 AS AMENDED, TO
IMPLEMENT CHANGES TO THE DOWNTOWN PLAN SECTION OF THE
MOSS BAY NEIGHBORHOOD PLAN AND THE TRANSPORTATION
ELEMENT, AND APPROVING THIS SUMMARY FOR PUBLICATION, FILE
NO ZON07-00016

SECTION 1. Amends the following specific portions of the
Kirkland Comprehensive Plan:
A. Amends Table T-6: State Routes in the Transportation

Element,

B. Amends Table T-7: Signalized State Route Intersections in
the Transportation Element’

C. Amendments Downtown Plan (3) in the Moss Bay
Neighborhood Pian section.

SECTION 2. Provides a severability clause for the ordinance.

SECTION 3. Authorizes publication of the ordinance by summary,
which summary is approved by the City Council pursuant to Kirkland
Municipal Code 1.08.017 and establishes the effective date as five days
after publication of summary.

SECTION 4. Establishes certification by City Clerk and notification
of King County Department of Assessments.

The full text of this Ordinance will be mailed without charge to any
person upon request made to the City Clerk for the City of Kirkland. The
Ordinance was passed by the Kirkland City Council at its meeting on the

day of , 2008.

| certify that the foregoing is a summary of Ordinance
approved by the Kirkland City Council for summary
publication.

City Clerk
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Council Meeting: 12/16/08
Agenda: Unfinished Business

ltem#: 10.1. (2).

" ORDINANCE NO. 4171

AN ORDINANCE OF THE CITY OF KIRKLAND RELATING TO COMPREHENSIVE
PLANNING AND LAND USE AND AMENDING THE KIRKLAND ZONING CODE
(TITLE 23 OF THE KIRKLAND MUNICIPAL CODE), AND THE KIRKLAND ZONING
MAP, ORDINANCE 3710 AS AMENDED, TO IMPLEMENT THE NEW CBD5A ZONE,
AND APPROVING A SUMMARY FOR PUBLICATION, FILE NO ZON07-00016.

WHEREAS, the City Council has received a recommendation from the
‘Kirkland Planning Commission to amend certain portions of the Kirkland Zoning
Code (Title 23 of the Kirkland Municipal Code), all as set forth in that certain
report and recommendation of the Planning Commission dated November 20,
2008, and bearing Kirkland Department of Planning and Community Development
File No. ZON07-00016; and

WHEREAS, prior to making said recommendation the Planning
Commission, following notice thereof as required by RCW 35A.63.070, held public
hearings on April 24, 2008, June 12, 2008, and October 23, 2008 on the
amendment proposals and considered the comments received at said hearings;
and

WHEREAS, pursuant to the State Environmental Policy Act (SEPA), there
has accompanied the legislative proposal and recommendation through the entire
consideration process, a Planned Action Environmental Impact Statement. The
draft of which was issued on April 4, 2008 and the final of which was issued on
October 16, 2008 by the responsible official pursuant to WAC 197-11-400
through 197-11 560; and

WHEREAS, in regular public meeting the City Council considered the
environmental documents received from the responsible official, together with the
report and recommendation of the Planning Commission; and

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of
Kirkland as follows:

Section 1. Zoning Text amended: The following specified sections of
the text of the Kirkland Zoning Code (Title 23 of the Kirkland Municipal Code)
are amended as follows:

A. Table of Contents:
Add CBD5A to Chapter 50: Central Business District (CBD) Zones as set

forth in Exhibit A attached to this ordinance and incorporated by
reference.

B. Chapter 1. User Guide: -
Add CBD5A to Section 1.05: How To Use This Code as set forth in
Exhibit B attached to this ordinance and incorporated by reference. .

C. Chapter 5. Definitions:
Add CBD5A to Section 5.960: Use Zone as set forth in Exhibit C
attached to this ordinance and incorporated by reference.

ORDINANCE 4171
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D. Chapter 50. Central Business District (CBD) Zones:
Add new use zone chart CBD5A as set forth in Exhibit D attached to
this ordinance and incorporated by reference.

E.  Chapter 142. Design Review:
Text amendments to Sections 142.35 as set forth in Exhibit E attached
to this ordinance and incorporated by reference.

Section 2. Zoning Map amended: The following specified zones of
Ordinance 3710 as amended, the Kirkland Zoning Map, are amended as follows:

As set forth in Exhibit F, which by this 'reference is incorporated herein.

Section 3. If any section, subsection, sentence, clause, phrase, part
or portion of this ordinance, including those parts adopted by reference, is for any
reason held to be invalid or unconstitutional by any court of competent
jurisdiction, such decision shall not affect the validity of the remaining portions of
this ordinance.

Section 4. This ordinance shall be in full force and effect five days
from and after its passage by the City Council and publication pursuant to
Kirkland Municipal Code 1.08.017, in the summary form attached to the original
of this ordinance and by this reference approved by the City Council as required
by law.

Section 5. A complete copy of this ordinance shall be certified by
the City Clerk, who shall then forward the certified copy to the King County
Department of Assessments.

Passed by majority vote of the Kirkland City Council in open meeting this
day of , 2008.

SIGNED IN AUTHENTICATION THEREOF this day of
, 2008.

Mayor
Attest:

City Clerk

Approved as to Form:

City Attorney



TABLE OF CONTENTS

EXHIBIT A

Click here to view adopted ordinances that have not yet been inserted into the Zoning Code as

well as pending regulations under consideration.
Zoning Code Interpretations
Chapter 1 — User Guide

Chapter 5 — Definitions .
Chapter 10 — Legal Effect/Applicability
Chapter 15 — Single-Family Residential (RS) Zones
Chapter 17 — Single-Family Residential Annexation (RSX) Zones
Chapter 20 — Multifamily Residential (RM) Zones
Chapter 25 — Professional Office Residential (PR) Zones
Chapter 27 — Professional Office (PO) Zones
Chapter 30 — Waterfront District (WD) Zones

WDI Zone

ﬂDJ_lL@_e_

: WDl Z
Chapter 3§ - Freeway Commercial (FC) Zones
Cl

Chapter 40 Neighborhood Business (BN) Zones
Chapter 45 — Community Business (BC) Zones
Chapter 47 — Community Business Annexation (BCX) Zones
Chapter 48 — Light Industrial Technology (LIT) Zones
Chapter 49 — Park/Public Use (P) Zones
Chapter 5 Central Business District (CBD) Zones

t

O
o)
¥

(2]
e}
o
~

o
W
v

50.80 Special Parking Provisions in the CBD 1, 2, and 8 Zones
.62 Building Height Provisions in the CBD
Chapter 51 — Market Street Corridor (MSC) Zones
SC

MSC 2

MSC 3
Chapter 52 — Juanita Business District (JBD) Zones

JBD-1

-JBD-2 -
JBD-3

Q1 |
OO

£

Chapter 53 — Rose Hill Business District (RHBD) Zones



EXHIBIT B

1.05 How To Use This Code

This code has been designed and drafted to make it as easy as possible for the user
to determine all land use regulations that apply to a particular piece of property and to
uses, sfructures, and activities on that piece of property. Follow the step-by-step
procedure laid out below to find applicable regulations.

1. Find the subject property on the Zoning Map. The subject property will be within
one of the following use zones sequentially listed:

Add CBD 5A to following chart.

RS [cBD 3|RH 2C [TL 1B [1L 10C
RSX [CBD4RH3 [TL2 |TL10D
RM_|CBD5|RH4 [TL3A |TL 10E
PR |CBD6JRH5A [TL 3B |TL 11
PO |CBD 7|RH 5B [TL 3C |PLA 1
WD | |CBD 8|RH 5C |TL 3D [PLA 2
WDl |JBD1|RH7 [TL4A [PLA3
WD IJBD2|RH8 [TL4B [PLAS
FC Il |JBD 3 [NRH1A[TL 4C [PLA 6
BN |JBD4INRH1B|TL5 [PLA7
BC_|JBD5|NRH2 [TL6A |[PLA9
BCX |JBD 6 |NRH3 [TL 6B |PLA 14
LIT _|[RH1AINRH4 [TL7 [PLA 15
P__ |RH1B|NRH5 [TL8 [PLA 16
CBD 1|RH 2A|NRH6 [TL 10A|PLA 17
CBD 2|RH 2B|TL 1A [TL 10B|PLA 17A

2. Refer to the text of this code and find the chapter that corresponds to the use zone
in which the subject property is located.

3. Each of these use zone chapters contains a series of charts. Read down the first
vertical column of each chart to find the use in which you are interested. In some
zones, certain uses are listed specifically (e.g., “Retail variety or department
store” in Neighborhood Business Zones). In other zones, uses are listed generally
(e.g., “Any retail establishment ... selling goods or providing services...” in

Community Business Zones). In many cases, the general listing encompasses
what could otherwise be numerous separate uses.

Uses and activities that fall under the definition of “adult entertainment use or
activity” are not permitted except as allowed in Chapter 72 KZC.



Sections:
5.05 User Guide
5.10 Definitions

5.05 User Guide

EXHIBIT C

Chapter 5 — DEFINITIONS

The definitions in this chapter apply for this code.

5.10 Definitions

The following definitions apply throughout this code unless, from the context, another
meaning is clearly intended: .

*Definitions numbered .005 through .945.5 will not change and so are not
shown.

.955 Use — The nature of the activities taking place on private property or

within

structures thereon. Each s eparate listing under the “Use”

column in the Chapters 15 through 60 KZC is a separate use.

.960 Use Zone — The zoning designations on the Zoning Map as follows:

Add CBD-5A to the chart below.

RS 35

LT

RH 5B

TL 10E

RSX 35

RH 5C

TL 11

RS 12.5

P

RH7

RSX 12.5

RH 8

PLA 1

RS 8.5

CBD 1

PLA 2

|Rsxs5

CBD 2

NRH 1A

PLA 3A

RS§7.2

CBD 3

NRH 1B

PLA 3B

RS 6.3

CBD 4

NRH 2 |PLA5A

RS 5.0

CBD 5

NRH 3

PLA 5B

RSX 5.0

CBD 6

NRH 4

PLA 5C

CBD7

NRH 5

PLA 5D

RM 5.0

CBD 8

NRH 6

PLA 5E

RM 3.6

PLA 6A

RM 2.4

MSC 1

TL1A

PLA 6B

RM 1.8

MSC 2

TL 1B

PLA6C

MSC 3

TL 2

PLA 6D

WD |

MSC 4

PLA 6E

WD Il

TL 3A

PLA 6F

WD il

JBD 1

TL3B |PLA6G

JBD 2

TL3C

PLA 6H

PR 8.5

JBD 3

TL3D

PLA 61




EXHIBIT C

TL5 |PLA7B -

PR5.0. [JBD4|TL4A [PLAGJ
PR36 |JBD5|TL4B |PLA 6K
PR24 [JBD6([TL4C [PLA7A
PR 1.8

RH1A[TL6A [PLA7C
PO RH1B|TL6B |PLA9

RH2A|TL7 |PLA 15A
FCIll RH2B|TL8 |PLA 158

RH 2C|TL 10A |PLA 16
BN RH3 |TL 10B |PLA 17
BC {RH4 |TL10C |PLA 17A
BCX RH 5A|TL 10D

.965 Vehicle Service Station — A commercial use supplying petroleum
products that are for inmediate use in a vehicle.

-970 Vehicle Storage Area — An outside area which is used for the storage of
operational vehicles .

-973 Vehicular Access Easement or Tract — A privately owned right-of-way,
but not including a driveway easement.

-974 View Corridor — An open area that provides an unobst ructed view across
the subject property to and beyond Lake W ashington from the
adjacent right-of-way.

-975 Wall Sign — A sign attached to and extending not m ore than 18 inches
from the facade or face of a building with the ex posed face of the sign
parallel to the facade or face of the b uilding.

-980 Waterward — Toward the body of water.

-985 Wetland — As defined in Chapter 80 KZC.

.990 Wholesale Trade — A commercial estéblishment which sells to retail
establishments.

.995 Zones — Use zones.

-1000 Zoning Map - The map designated as such and adop ted by the City-
showing the geographical location of use zones within the municipal
boundaries.
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EXHIBIT E

KZC 142.35 Design Board Review (D.B.R.) Process

1. Timing of D.B.R. — For any development activity that requires D.B.R. approval, the
applicant must comply with the provisions of this chapter before a building permit
can be approved; provided, that an applicant may submit a building permit
application at any time during the design review process. An applicant may
request early design review, but such review shall not be considered a
development permit or to in any way authorize a use or development activity. An
application for D.R. approval may be considered withdrawn for all purposes if the
applicant has not submitted information requested by the City within 60 calendar
days after the request and the applicant does not demonstrate reasonable
progress toward submitting the requested information.

2. Public Meetings — All meetings of the Design Review Board shall be public
meetings and open to the public.

3. Authority ~ The Design Review Board shall review projects for consistency with the
following: :

a. Design guidelines for pedestrian-oriented busifiess districts, as adopted in
Chapter 3.30 KMC. e ,

b. Design Guidelines for the Rose Hill Business District (RHBD) and the Totem
Lake Neighborhood (T LN) as adopted in Chapt‘er 330KMC.

c. The applicable neighborhood plans contained in the Comprehensive Plan for

areas where Desigri Review is required.

al Developnient contalned in Appendix C of
w of atiached and stacked dwelling units
ares e Market Street Corridor.

d. The Design Principles for Resideriti
e for ¢

‘
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Council Meeting: 12/16/08
Agenda: Unfinished Business
ltem#: 10.f. (2).

PUBLICATION SUMMARY
OF ORDINANCE NO. 4171

AN ORDINANCE OF THE CITY OF KIRKLAND RELATING TO COMPREHENSIVE -
PLANNING AND LAND USE AND AMENDING THE KIRKLAND ZONING CODE .
(TITLE 23 OF THE KIRKLAND MUNICIPAL CODE), AND THE KIRKLAND ZONING

MAP, ORDINANCE 3710 AS AMENDED, TO IMPLEMENT THE NEW CBD5A
ZONE, AND APPROVING A SUMMARY FOR PUBLICATION, FILE NO ZONO7-
00016.

SECTION 1. Amends the following specific portions of the Kirkland
Zoning Code:

A Amends Table of Contents, Central Business District CBD
Zones;

B. Amends Chapter 1. User Guide Section 1.05;

C. Amends Chapter 5. Definitions Section 5.960;

D Adds new zone to Chapter 50. Central Business District (CBD)
Zones;

E. Amends Chapter 142, Design Review Section 142.35

SECTION 2. Amends the Kirkland Zoning Map as set forth in Exhibit F.
‘ SECTION 3. Provides a severability clause for the ordinance.

SECTION 4. Authorizes publication of the ordinance by summary,
which summary is approved by the City Council pursuant to Kirkland Municipal
Code 1.08.017 and establishes the effective date as five days after publication of
summatry.

SECTION 5. Establishes certification by City Clerk and notification of
King County Department of Assessments.

The full text of this Ordinance will be mailed without charge to any
person upon request made to the City Clerk for the City of Kirkland. The
Ordinance was passed by the Kirkland City Council at its meeting on the -
day of , 2008,

. I certify that the foregoing is a summary of Ordinance
approved by the Kirkland City Council for summary publication.

—————— e

City Clerk
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ltem#: 10.f. (3)

ORDINANCE NO. 4172

AN ORDINANCE OF THE CITY OF KIRKLAND RELATING TO PLANNING AND LAND
USE AND AMENDING TITLE 3 OF THE KIRKLAND MUNICIPAL CODE, CHAPTER
3.30 DESIGN REVIEW BOARD, TO INCLUDE “KIRKLAND PARKPLACE MIXED USE
DEVELOPMENT MASTER PLAN AND DESIGN GUIDELINES,” AND APPROVING A
SUMMARY FOR PUBLICATION, FILE NO ZON07-00016.

WHEREAS, the City Council has received a recommendation from the
Kirkland Planning Comrhission to amend Title 3 of the Municipal Code, as set
forth in that certain report and recommendation of the Planning Commission
dated November 20, 2008 and bearing Kirkland Department of Planning and
Community Development File No. ZON07-00016; and

WHEREAS, prior to making said recommendation the Planning
Commission, following notice thereof as required by RCW 35A.63.070, held public
hearings on April 24, 2008, June 12, 2008 and October 23, 2008 on the
amendment proposals and considered the comments received at said hearings;
and

WHEREAS, pursuant to the State Environmental Policy Act (SEPA), there
has accompanied the legislative proposal and recommendation through the entire
consideration process, a Planned Action Environmental Impact Statement. The
Draft of which was issied on April 4, 2008 and the Final of which was issued on

October 16, 2008 by the responsible official pursuant to WAC 197-11-400
through 197-11 560; and

WHEREAS, in regular public meeting the City Council considered the
environmental documents received from the responsible official, together with the
report and recommendation of the Planning Commission; and

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of
Kirkland as follows:

Section 1. The following specific portion of the Municipal Code is
hereby amended to read as follows: T

A. - Section 3.30.040. Design guidelines adopted by reference:
Addition of “Kirkland Parkplace Mixed Use Development Master Plan and

Design Guidelines" as set forth in Exhibit A attached to this ordinance
and incorporated by reference.

Section 2. If any section, subsection, sentence, clause, phrase, part

or portion of this ordinance, including those parts adopted by reference, is for any

-reason held to be invalid or unconstitutional by any court of competent

jurisdiction, such decision shall not affect the validity -of the remalining portions of
this ordinance. .

Section 3.  This ordinance shall be in full force and effect five days

from and after its passage by the City Council and publication pursuant to

Kirkland Municipal Code 1.08.017, in the summary form attached to the original

ORDINANCE 4172
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of this ordinance and by this reference approved by the City Council as required
by law.

Section 4. A complete copy of this ordinance shall be certified by
the City Clerk, who shall then forward the certified copy to the King County
Department of Assessments.

Passed by majority vote of the Kirkland City Council in open meeting this
day of , 2008.

SIGNED IN AUTHENTICATION THEREOF this ____ day of
,2008:

Mayor
Attest:

City Clerk
Approved as to Form:

City Attorney
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EXHIBIT A

Chapter 3.30
DESIGN REVIEW BOARD

Sections: =
3.30.010 Membership—Appointment—Compensation—Removal.
3.30.020 Qualifications.

3.30.030 Powers and duties.
3.30.040 Design guidelines adopted by reference.
3.30.050 Conflict of interest.

3.30.010 Membership—Appointment—Compensation—Removal.

The design review board shall be composed of seven appointed members. In
addition, the director of planning and community development shall sit on the
design review board (“DRB") as a nonvoting member for purposes of advising the
board on regulatory and urban design issues. Members shall be appointed by a
majority vote of the city council, without regard to political affiliation. The
members of the DRB shall serve without compensation. Each member shall be
appointed to a four-year term; provided, that as to the two positions added in
2003, one new member's initial term shall expire March 31, 2005, and the other
new member’s initial term shall expire March 31, 2007. Any vacancy shall be
filled for the remainder of the unexpired term of the vacant position. When a
member misses three or more consecutive meetings not excused by a majority
vote of the DRB, the DRB will consider recommending removal of that member.
The board shall recommend removal if the absences have negatively affected
the board'’s abilities to perform its duties. The recommendation will be forwarded
to city council. Members finding themselves unable to attend regular meetings
are expected to tender their resignations. A member may be removed by a

majority vote of the city council. (Ord. 3901 § 1, 2003: Ord. 3683A § 1 (part),
1999)

3.30.020 Qualificatlons

Members of the design review board shall include desugn professionals and
building/construction experts, and residents of Kirkland capable of reading and
understanding architectural plans and knowledgeable in matters of building and
design. The board shall at all times have a majority composition of professionals
from architecture, landscape architecture, urban design/planning, or similar
disciplines. In selectlng members, professionals who are residents and/or whose
place of business is within Kirkland will be preferred. (Ord. 3683A § 1 (part),
1999)

3.30.030 Powers and duties.
The design review board shall have the responsibilities designated in the
zoning code. In addition, the design review board shall perform such advisory

functions related to design issues as designated by the city council. (Ord. 3683A
§ 1 (part), 1999)

3.30.040 Design guidelines adopted by reference.

0-4172



EXHIBIT A

The design review board in combination with the authority set forth in Chapter
142 of the zoning code shall use the following design guidelines documents to
review development permits:

(1) The document entitled ‘Design Guidelines for Pedestrian Oriented

"Business Districts” bearing the signature of the mayor and the director of the
department of planning and community development dated August 3, 2004, is
adopted by reference as though fully set forth herein. The city council shall
consult with the planning commission prior to amending this document.

(2) The document entitled “Design Guidelines for the Rose Hill Business
District” bearing the signature of the mayor and the director of the department of
planning and community development dated January 3, 2006, is adopted by
reference as though fully set forth herein. The city council shall consult with the
planning commission prior to amending this document.

(3) The document entitled ‘Design  Guidelines for the Totem Lake
Neighborhood” bearing the signature of the mayor and the director of the
department of planning and community development dated June 6, 2006, is
adopted by reference as though fully set forth herein. The city council shall
consult with the planning commission prior to amending this document.

; ent entitle k M

X T s R sy . . t . .
4)5) Text Amended. The following specific portions of the text of the design
guidelines are amended as set forth in Attachment A attached to Ordinance 4106

and incorporated by reference. (Ord. 4106 § 1, 2007; Ord. 4052 § 1, 2006: Ord.
4038 § 1, 2006: Ord. 4031 § 1, 2006)
3.30.050 Conflict of interest.

If a member of the design review board is an applicant or a paid or unpaid
advacate, agent, or representative for an applicant on a design review

application, the member shall not participate in a decision on that design review
application. (Ord. 3683A § 1 (part), 1999)
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