L5315 L5255 3
RECV

27200

e OULO!
. Gounty !"‘di’(“;‘
S Lppetiate U NO. 65325-3-1

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

STATE OF WASHINGTON,
Respondent,

V.

T.E.D,,

Appellant.

ON APPEAL FROM THE SUPERIOR COURT OF THE
STATE OF WASHINGTON FOR KING COUNTY, JUVENILE
DIVISION

The Honorable Michael J. Trickey, Judge

REPLY BRIEF OF APPELLANT

JENNIFER J. SWEIGERT
Attorney for Appellant

NIELSEN, BROMAN & KOCH, PLLC
1908 East Madison

Seattle, WA 98122

(206) 623-2373



A.

B.

TABLE OF CONTENTS

Page
ARGUMENT IN REPLY ...ooiiiiiiiiiiiiiiiieeteeteec e 1
1. LEAVING AN APPROVED RESIDENCE WITHOUT
AUTHORIZATION WAS THE BASIS FOR BOTH THE
COMMUNITY SUPERVISION MODIFICATION AND
THE CRIMINAL CHARGE OF ESCAPE. .......cocooviieas 1

2. MERE REMOVAL OF A MONITORING BRACELET
[S INSUFFICIENT EVIDENCE OF ESCAPE BECAUSE,
UNLIKE A COURT ORDER TO WORK CREW OR
TREATMENT, THE ANKLE BRACELET IN NO WAY
RESTRAINS A PERSON’S MOVEMENT.......cocceiiiiainne. 2

CONCLUSTION ... cutiiiiiitintintnrecteteneetsatseeesatesaeetesseesse s e sar e 3




TABLE OF AUTHORITIES

Page
WASHINGTON CASES
State v. Murrin
85 Wn. App. 754,934 P.2d 728 (1997) ceeeemveirreeeiieiieeeee e 1,2
State v. Tran
117 Wn. App. 126, 69 P.3d 884 (2003)....cccvevreeerieeieeiiiieeieeeeeeeeenen 1,2
RULES. STATUTES AND OTHER AUTHORITIES
ROW 1334070 ettt eeeeeveeeeeeeseeeer e et erse s ass e sassnnnn 2

-1i-



A. ARGUMENT IN REPLY

1. LEAVING AN APPROVED RESIDENCE WITHOUT
AUTHORIZATION WAS THE BASIS FOR BOTH THE
COMMUNITY SUPERVISION MODIFICATION AND
THE CRIMINAL CHARGE OF ESCAPE.

In the same afternoon, T.E.D. removed his electronic home
monitoring bracelet and left the residence approved by his probation
counselor, his mother’s home. CP 22. The State argues these two acts were
separate conduct and that the bracelet removal formed the sole basis for the
criminal charge of escape and leaving his mother’s home formed the sole
basis for modifying T.E.D.’s community supervision. Brief of Respondent
at 8. This argument should be rejected.

T.E.D. agrees with the State that removal of the ankle bracelet was
not mentioned in support of the community supervision modification. Brief
of Respondent at 8. However, this fact does not lead to the conclusion that
removal of the ankle bracelet was separate conduct from leaving his
approved residence under State v. Tran, 117 Wn. App. 126, 69 P.3d 884

(2003) and State v. Murrin, 85 Wn. App. 754, 759-60, 934 P.2d 728 (1997).

The escape charge necessarily rested on T.E.D. leaving his mother’s house
(the same basis asserted for the modification) because removal of the ankle

bracelet, without more, is not sufficient evidence of escape.



2. MERE REMOVAL OF A MONITORING BRACELET IS
INSUFFICIENT EVIDENCE OF ESCAPE BECAUSE,
UNLIKE A COURT ORDER TO WORK CREW OR
TREATMENT, THE ANKLE BRACELET IN NO WAY
RESTRAINS A PERSON’S MOVEMENT.

The State likens an electronic home monitoring ankle bracelet to a
court order requiring attendance at work crew or a substance abuse treatment
program. Brief of Respondent at 12. But orders that a defendant attend a
particular program do actually restrain that person’s movement by requiring
him or her to be in a specific place at a specific time. The ankle bracelet
does no such thing. By contrast, the order requiring T.E.D. to live in
approved housing does restrain his physical movement. Failing to do so
necessarily formed the basis for the escape charge as well as the
modification to T.E.D.’s community supervision. Therefore, under RCW
13.34.070(3), Tran, and Murrin, the State was precluded from charging
T.E.D. with escape. Tran, 117 Wn. App. 126; and Murrin, 85 Wn. App. at

759-60.



B. CONCLUSION

For the foregoing reasons and for the reasons stated in the opening
Brief of Appellant, T.E.D. requests this Court reverse his adjudication of
guilt and order of disposition for second-degree escape and remand with
instructions to dismiss.
DATED this & 7" /aca\y of January, 2011.
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