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I. ASSIGNMENTS OF ERROR 

1. The Island County Superior Court (Churchill, J.) erred in 

finding that the Copenhaver property is a "limited member" of 

plaintiff/respondent Seawest Services Association ("Seawest") and in 

Issumg a declaratory judgment obligating defendants/appellants 

Copenhaver to pay "assessments" and attorneys' fees. CP 124 (~ 1). 

2. The trial court erred in granting dollar damages to Seawest of 

$4,257.26, interest of $141.90, and awarding attorneys' fees of 

$91,567.05. CP 124-25 (~~ 2-3). 

3. The trial court erred in issuing an injunctive order requiring the 

Copenhavers to pay "any and all future amounts" levied by Seawest for 

,"water, excess water, and assessments." CP 125 (~ 5). 

4. The trial court erred in finding that Seawest can pollute the 

Copenhavers' land within an easement established expressly as a 

"pollution control setback." CP 151-53. 

5. The trial court erred in declaring that Seawest can install 

additional buildings, facilities, and a fence within its easement areas, 

despite express identification in the easements specifying what could be 

installed. CP 151-52. 
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6. The trial court erred in entering its "Final Order as per CR 

54(b) Granting Plaintiffs Motion for Partial Summary Judgment on 

Membership and Assessment Issues and Monetary Judgment in Favor of 

Plaintiff Against Defendants Copenhaver" (May 18,2010). CP 111-41. 

7. The trial court erred in entering its "Final Judgment as per CR 

54(b) Granting Plaintiffs Motion for Partial Summary Judgment on 

Validity and Scope of Express Easements, and Declaratory Order Under 

RCW 7.24 Declaring the Rights of the Parties Under the Express 

Easements" (May 18,2010). CP 142-63. 

II. ISSUES PRESENTED 

1. Is Seawest estopped from alleging that the Copenhavers are 

"members" subject to assessments where Seawest's president stated that 

the owners of the property were not "members" of Seawest? 

(Assignments of Error Nos. 1,2,6) 

2. Did the trial court err in finding that the Copenhavers are 

"limited members" of Seawest, where it is undisputed that there was no 

covenant, restriction, or other encumbrance against the Copenhaver 

property providing for membership, where the Copenhavers never agreed 

to become members, and where the Seawest articles of incorporation on 
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which Seawest and the court relied were recorded after the Copenhavers 

purchased their property which is located outside the Seawest 

development? CP 124. (Assignments of Error Nos. 1,2,6) 

3. Did the trial court err in awarding Seawest attorneys' fees based 

on Seawest's bylaws, where the bylaws' fee provision applies exclusively 

to owners of tracts within Seawest and the Copenhaver property is outside 

the Seawest subdivision? CP 124-25. (Assignment of Error Nos. 2, 6) 

4. Did the trial court err in issuing an injunction requiring the 

Copenhavers to pay any and all future amounts levied by Seawest? CP 

125. (Assignments of Error Nos. 3,6) 

5. Can Seawest discharge its backwash effluent to pollute the 

Copenhavers' property within the boundaries of a setback established 

expressly to prevent pollution? (Assignments of Error Nos. 4, 7) 

6. Did the trial court err in expanding Seawest's easement rights to 

allow buildings, facilities, and structures not identified in the easements? 

CP 151-52. (Assignments of Error Nos. 5, 7) 
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III. STATEMENT OF THE CASE 

A. The Copenhavers Are Not "Members" of Seawest 

In 2001, Dr. Jim and Suzanne Copenhaver purchased a home 

situated on a five acre parcel ofland near Coupeville. CP 4139 (2/19/1 0 

Declaration of Jim Copenhaver ... in Opp. to Plaintiff's Motion for Partial 

Summary Judgment Re: Membership ("Copenhaver Dec.") at ~ 2).1 

Seawest is a nonprofit corporation formed by a real estate develope1 to 

function as a homeowners' association, including operating a well to 

provide water for houses in the developer's subdivision adjacent to the 

land later purchased by the Copenhavers. CP 3368-77 (2/4/1 0 Dec. of 

Zosia Stanley in Support of Plaintiff's Motion for Partial Summary 

Judgment Regarding Defendants' Status as Limited Members of Seawest 

Services Association ("Stanley Dec.") at Ex. AH) (1983 Seawest Articles 

of Incorp.). 

1 Because there were problems in assembling the clerk's papers, 
appellants will provide descriptions of the documents cited throughout this 
brief in addition to the CP cites. 

2 The real estate developer is John Grady, Jr. and John Grady III, 
and various corporate entities owned and controlled by the Gradys. For 
ease of reference, all are referred to as the "real estate developer" here. 
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As part of their 2001 purchase, the Copenhavers had a title search 

completed by Island Title Company. CP 4140 (Copenhaver Dec. at, 4). 

Island Title wrote to Seawest president Marvin Ford to find out whether 

there were any "dues/assessments" or "additional charges" the 

Copenhavers would be required to pay to Seawest. CP 848 (211811 0 Dec. 

of Kenneth C. Pickard in ... Opp. to PlaintiffSeawest's Motion for Partial 

Summary Judgment Re: Question of Membership ("2/18/10 Pickard 

Dec.") at Ex. 2) (letter dated 1116/01 from Edie Silvey, escrow assistant at 

Island Title to Marvin Ford, president of Sea west Services Association).3 

Seawest President Ford responded by handwriting his answers to 

the title company's questions on the letter he received from Island Title. 

Id. On the line asking whether there are "annual dues/assessments," Ford 

wrote that the Copenhaver property "is not a member of Seawest Home 

Assn". On the second line asking, "Delinquent dues/assessments not 

included in annual amount above," Ford wrote "no annual dues has a 

water share - Min. 25.00 month billed quarterly." On the last line asking 

"Any additional charges," Ford wrote "owes 75.00 for 4th qt. ending 

3 A copy of this letter is attached as Appendix 1 to this brief. 
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12/3112000, please inform new owner." Id; see also CP 4140 (2119110 

Copenhaver Dec at ~ 4). 

Lots within the Seawest real estate development are encumbered 

by two covenants filed by the developer in 1984 and 1985. These 

covenants restrict the subdivision of lots, establish building setbacks, and 

restrict use to single family residences (among other things). CP 3209-13 

(Stanley Dec. at Exs. M and N) (recorded under Auditor'.s File Nos. 

84003381 and 85014240). These two covenants explicitly list the lots 

they restrict. The first lists 11 parcels by lot number, lot lA, IB, etc. 

(Stanley Ex. M) and the second identifies four additional lots (Stanley Ex. 

N). Neither document listed the Copenhaver property, nor appeared as 

encumbrances against the property in title reports. CP 4073-85, 4086-92 

(3/2911 0 Declaration of Kenneth C. Pickard in Support of ... Defendants 

Motion for Partial Summary Judgment Determination that Plaintiff Lacks 

Authority to Impose Assessments ("3/29110 Pickard Dec.") at Exs. A-B) 

(preliminary and final title commitments). Seawest admitted that: 

Neither Auditor's File No. 84003381 nor 
AFN 85014240 [the two recorded Seawest 
covenants] are in the [Copenhaver] title 
report. The title report clearly demonstrates 
that [the Seawest Covenants 1 are not 
applicable to the [Copenhavers'] real 
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property. 

CP 4100 (3/29/10 Pickard Dec. at Ex. D) (Letter dated Mar. 26,2010 from 

plaintiff's attorney Jacob Cohen to defendants' attorney Kenneth C. 

Pickard) (emphasis added). 

Had the Copenhavers been informed that the property was a 

"member" of Seawest, they would not have purchased the property 

because they were not willing to purchase a property controlled financially 

in any way by a homeowner's association. CP 4140 (2/19/10 Copenhaver 

Dec. at ~ 4). After purchasing the property, the Copenhavers began 

receiving bills from Seawest for small amounts of money for water, 

consistent with Seawest President Ford's letter to the title company that the 

Copenhavers' "water share" would be $25 or more monthly and billed 

quarterly. CP 4140 (2/19/10 Copenhaver Dec. at ~ 5). 

The Copenhavers were billed between $75.00 and $105.00 every 

third month beginning in 2001. CP 3458-3527 (Stanley Dec. at Ex. AU) 

(Seawest billing records). The Copenhavers paid those bills. CP 4140 

(2/19/10 Copenhaver Dec. at ~ 5). Seawest sent the Copenhavers water 

bills, but it did not treat them as members. Seawest never sent the 

Copenhavers notices of meetings or votes. CP 4142 (2/19/10 Copenhaver 
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Dec. at ~ 9). In 2002, Jim Copenhaver met with Seawest president Ford to 

discuss the damage being caused his property by Seawest's backwash 

effluent. CP 4141 (2/19/10 Copenhaver Dec. at ~ 6). Ford was irate and 

hostile, and stated that since Copenhaver was not a member of Seawest it 

had no duty to protect the Copenhavers. CP 4141 (2/19/10 Copenhaver 

Dec. at ~6). Copenhaver subsequently had conversations with other 

directors of Seawest. None contradicted Mr. Ford's statements or asserted 

that the Copenhavers were members prior to this action. CP 4141 

(2/19/10 Copenhaver Dec. at ~ 6). 

Seawest's easements for a well, water line, and pollution control 

setback on the Copenhaver property likewise did not create membership. 

Seawest's two easements were first recorded in 1979, and then re-

executed and recorded in 1983. CP 3238-39, 3242-44 (Stanley Dec. at 

Exs. R, S, U, V).4 Each easement provides that the owner of the 

Copenhaver property was to receive, in exchange for the easement: 

[G]ood and valuable consideration, 
including the right to six (6) water hook-ups 
or shares for six (6) individual dwellings 

4 The 1983 easements clarify the legal description of the easement 
location. 
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from the below-referenced well[.] 

Id. The easements do not mention membership in any association, or 

contain any provision for payment for water service or assessments. 

(Attached as Appendix 2 and included in the record at CP 3607 is a survey 

created by Thatcher and Morrison, Inc. illustrating the easements on the 

Copenhaver property). 5 

Subsequent transfers of the Copenhaver property do not include 

any provision for membership in Seawest. In 1987, the grantors of the 

two easements sold the property, including: 

[O]ne water hookup right in the well and 
water system of Sea West Services 
Association, a Washington non-profit 
corporation. Purchaser acknowledges that 
said corporation and/or John Grady, III , and 
his wife and John Grady Jr. and his wife, are 
solely responsible for the construction 

5 A separate covenant, recorded in 1979, limits what the owners of 
what became the Copenhavers' property can do within 100 feet of the 
well: they are prohibited from constructing "cesspools, sewers, privies, 
septic tanks, drainfields, manure piles, garbage of any kind or description, 
barns, chicken houses, rabbit hutches, pigeons, or other enclosures or 
structures for the keeping or maintenance of fowls or animals, or storage 
of liquid of dry chemicals, herbicides, or insecticides." CP 3240-41 
(Stanley Dec at Ex. T) (Recorded under Auditor's File Number 359806). 
This covenant makes no mention of membership in Seawest. 
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maintenance, financing and repair of said 
well and water system[.] 

CP 3412_(Stanley Dec. at Ex. AP) (Statutory Warranty Deed by Grantor 

Gaudin to Grantee Shelley at Ex. A). The Gaudins apparently reserved the 

remaining five hook up rights. There was no mention of membership in 

Seawest in this deed. 

In 1983, Seawest filed articles of incorporation purporting to 

establish two classes of members: "full" members who are owners of lots 

in the Seawest development, and "limited" members that are "each person 

who contracts with and receives from the Association utility services who 

does not otherwise qualify as a full member." CP 3370 (Stanley Dec. at 

Ex. AH) (1983 Seawest Articles of Incorp., p. 3). All members are 

required to pay "assessments." CP 3368. Although Seawest's articles 

appear to have been properly filed with the secretary of state, they were 

not recorded with the Island County auditor. 

The Copenhaver property is not on the list of full members and 

there is no listing of limited members. CP 3382, 3386 (1987 Seawest 

Articles of Incorp., p. 3 and Exhibit A). Seawest produced no evidence 

that the Copenhavers or any prior owner of their property had actual or 

constructive notice of Seawest's articles of incorporation or of any 
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purported application of those articles to the Copenhaver property. While 

the 15 enumerated lots in the Seawest development are subject to the 

articles through the prior recording of the Seawest covenants, the 

Copenhaver property is not. 

Seawest did not adopt bylaws until after the Copenhavers 

purchased their property in 2001 and did not record these bylaws until 

2009, one week after filing this lawsuit. CP 4113-21 (3/29/10 Pickard 

Dec. at Ex. E) (Seawest Bylaws recorded on April 15, 2009 under 

Auditor's File Number 4248920); CP 2901-94 (complaint filed April 8, 

2009). As with its articles of incorporation, Seawest produced no 

evidence that the Copenhavers or any prior owner had actual or 

constructive notice of the bylaws or of any purported application of them 

to the property. The bylaws include a provision establishing a continuing 

lien to enforce payment of dues and assessments. This provision is limited 

explicitly to "owner[ s] of a tract within SEA WEST:" 

5.2 Duration of Lien and Personal 
Obligation of Assessment. Pursuant to 
recorded covenants, each owner of a tract 
within SEA WEST, by acceptance of a deed 
therefor or execution of a contract to 
purchase, relating to a tract within 
SEA WEST, whether or not it shall be so 
expressed in such document, is deemed to 
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covenant and agree to pay to the 
Association, annual dues and assessments, 
which may be a charge upon such tract. 
Each assessment together with interest, and 
any costs and attorney's fees which may be 
reasonable (sic) incurred to collect said 
assessments, shall be a continuing lien 
against the tract assessed and shall also be 
the personal obligation of the person who is 
the owner of such property at the time when 
the assessment fell due. 

CP 4118 (3/29/10 Pickard Dec. at Ex. E) (Bylaws for Seawest Services 

Association at p. 6) (emphasis added). Moreover, this provision cites as 

its authority the recorded covenants that Seawest has admitted do not 

apply to the Copenhaver property. Id. ("Pursuant to recorded 

covenants, ... "). This section is the only provision in the bylaws providing 

for recovery of attorneys' fees, and it is the only provision relied upon by 

Seawest and the trial court for the award of over $91,000 against the 

Copenhavers.6 

6 In December, 2009 (eight months after Seawest filed its 
complaint), Seawest amended the bylaws to include a fee provision 
explicitly applicable to "limited members" and a separate article providing 
for indemnification. CP 3403-08 (Stanley Dec. at Ex. AN) (Seawest 
bylaws and "Bylaws Change Record"). 
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B. Seawest has One Easement for a Well and Water Line, and 
a Second, Larger Easement for a Pollution Control Setback 

Seawest has two easements on the Copenhavers' land. CP 3238-

39; 3242-44 (Stanley Dec. at Exs. R, S, U, V). The first describes a 

keyhole-shaped area, and was first executed and recorded in 1979 and then 

again in 1983. CP 3238, 3242-43 (Stanley Dec. at Exs. R, U). The 

keyhole-shaped easement grants Seawest: 

A utility easement for the installation, 
operation and maintenance of a well and 
water line over, across and under a strip of 
land 20.00 feet in width ... ALSO a utility 
easement for the installation, operation and 
maintenance of a well and water line over, 
across and under a parcel of land 50.00 feet 
in width ... 

CP 3238, 3242-43 (Stanley Dec. at Exs. R, U). 

The second easement is to a circle-shaped area with a 100 foot 

radius, which provides for: 

An easement establishing a well pollution 
control setback consisting of a circular 
portion of land having a radius of 100 feet .. 
. [t]he easement hereby conveyed is for the 
purpose of constructing and maintaining a 
well, pump, treatment facility and storage 
tank and for the purpose of establishing a 
well pollution control setback. 
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CP 3239, 3244 (Stanley Dec. at Exs. S, V). In both 1979 and 1983, the 

two easements were executed on the same day. 

C. Seawest's Backwash Effluent is Polluting the Copenhavers' 
land 

After closing and moving onto the property, Jim Copenhaver 

discovered that Seawest was discharging effluent into an area of dense 

brush from a pipe that he later learned was flushing backwash water from 

Seawest's filtration system and that the effluent was causing flooding and 

chemical damage to trees and vegetation on his property. CP 4141 

(2/19/10 Copenhaver Dec. at ~ 6). Seawest admits that the outflow pipe 

was obscured by "scrub brush and hedgegrow." CP 4388-89 (4/14/10 

Pickard Dec. in Support of Defendants' Motion for Summary Judgment 

Re: Prescriptive Easement Issues (4/14/10 Pickard Dec.) at Ex. H) (4/3/03 

Letter from Seawest V.P. Cameron Chandler to Jacob Cohen). 

The backwash water is a rusty, purplish-brown color, and created 

approximately one acre of "boggy, swamp like land[,]" an area far larger 

than that covered by Seawest's easements. CP 3598 (Stanley Dec. at Ex. 

A Y) (10/21102 Letter from Jim Copenhaver to Island County Public 

Works). 
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Seawest was aware that the discharge "contains minerals that 

would discolor and accumulate in their drainage over time." CP 4389 

(411411 0 Pickard Dec. at Ex. H) (4/3/03 Letter from Seawest V.P. 

Cameron Chandler to Jacob Cohen). Seawest admitted that its backwash 

effluent deposits potassium permanganate on the Copenhavers' property. 

CP 4377 (4114/10 Pickard Dec. at Ex. G) (Defendants' Fifth Request for 

Admission at No.7). 

D. Proceedings Below 

After disputes arose between the Copenhavers and Seawest as to 

whether Seawest was entitled to enter the Copenhavers' property at any 

time, about the use of an access road that might or might not be on the 

easement, on whether Seawest could install new machinery in the 

pollution control setback, and over Seawest's authority to impose 

assessments on the Copenhaver property, Seawest commenced this suit. 

Seawest asked for access rights, that the Copenhavers be declared 

members of the Association and forced to pay assessments, and that an 

express or prescriptive easement be recognized for not only the water 

system, backwash pipe, and a 100' "pollution controP' setback, but also 

any portion of the Copenhavers' property polluted by Seawest's backwash 
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water. CP 2901-94 (Complaint for Declaratory Judgment, Injunctive 

Relief and Prescriptive Easement). Seawest's complaint cited its articles 

of incorporation and its bylaws as the bases for its claim of a "contractual 

duty" owed by the Copenhavers to pay Seawest's monetary claims. CP 

2910. 

Seawest filed two motions for partial summary judgment. CP 

1902-19 (Plaintiffs Motion for Partial Summary Judgment on Validity 

and Scope of Express Easements); CP 1957-82 (Plaintiffs Motion for 

Partial Summary Judgment Regarding Defendants' Status as Limited 

Members of Seawest Services Association). The court granted Seawest's 

motions, including its request for certification of the court's orders as final 

orders pursuant to CR 54(b). CP 142-63 (Final Judgment as perCR 54(b) 

Granting Plaintiffs Motion for Partial Summary Judgment on Validity 

and Scope of Express Easements and Declaratory Order Under RCW 7.24 

Declaring the Rights of the Parties Under the Express Easements 

("Summary Judgment on Easements")); CP 111-41 (Final Order as per CR 

54(b) Granting Plaintiffs Motion for Partial Summary Judgment on 

Membership and Assessment Issues and Monetary Judgment in Favor of 
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Plaintiff Against Defendants Copenhaver ("Summary Judgment on 

Membership"». 

Seawest requested attorneys' fees based on the prOVISIon 10 

Seawest's bylaws applicable to Seawest "tract owners." 

(Plaintiffs Motion for Attorney's Fees etc.). 

CP 453 

The court's judgment granted declaratory relief, and ordered 

payment of $4,257.26 in principal judgment, $141.90 in interest, and 

$91,567.05 in attorneys' fees. Still remaining for trial is plaintiffs claim 

for a prescriptive easement for an area on the Copenhavers' property 

larger than the areas described in the two written easements. Defendants 

Copenhaver filed a timely notice of appeal. CP 50-110. 

IV. ARGUMENT 

A. Standard of Review 

This court reviews the trial court's decision on summary judgment 

de novo. Campbell v. Reed, 134 Wn. App. 349, 356, 139 P.3d 419 (2006); 

Ret. Pub. Employees Council of Wash. v. Charles, 148 Wn.2d 602,612,62 

P.3d 470 (2003). Summary judgment is appropriate only if the pleadings, 

affidavits, depositions, and admissions before the court demonstrate the 

absence of any genuine issues of material fact and that the moving party is 
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entitled to judgment as a matter of law. CR 56(c); Id. In considering a 

summary judgment motion, the court must view all of the facts in the light 

most favorable to the Copenhavers, the nonmoving party. Id. The burden 

is on the moving party to properly establish the material facts necessary to 

support the requested judgment, and to demonstrate the absence of a 

genuine dispute of material fact. Atherton Condominium Apartment­

Owners Ass'n Bd. of Directors v. Blume Development Co., 115 Wn.2d 

506,516, 799 P.2d 250 (1990). 

Here, the court erred on the law in rulings such as saddling the 

Copenhaver property with membership absent a recorded covenant or an 

agreement. It erred on both law and summary judgment practice in the 

inferences it drew ascribing intent favorably to the wrong party (the 

moving party) such as failing to credit statements by both sides indicating 

a common understanding that the owners of the Copenhaver property 

would be billed only for water service and had no ongoing membership 

relationship. The court again drew unwarranted inferences favorable to 

the moving party of an unspoken intent for a flexible easement to increase 

the burden on the Copenhaver property to accommodate "consumer 

expectations. " 
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B. The Copenhavers Are Not Members of Seawest 

1. Seawest is estopped from arguing that the 
Copenhavers are members 

When the Copenhavers purchased their property, they relied on a 

direct and unequivocal representation by Seawest's president that the 

owners of the property were "not a member" of Seawest. CP 4140 

(2/19/10 Copenhaver Dec. at ~ 4) (referring to CP 848 (written exchange 

between Seawest president Marvin Ford and Edie Silvey, escrow assistant 

at Island Title)). The Copenhavers would not have purchased the property 

had this representation not been made. [d. Seawest is therefore equitably 

estopped from asserting claims against the Copenhavers based 01). their 

alleged membership. 

Equitable estoppel holds that "a party should be held to a 

representation made or position assumed where inequitable consequences 

would otherwise result to another party who has justifiably and in good 

faith relied thereon." Kramarevcky v. Dep't of Soc. & Health Servs., 122 

Wn.2d 738, 743, 863 P.2d 535 (1993). The elements of equitable estoppel 

are: 

(1) a party's admission, statement or act 
inconsistent with its later claim; (2) action 
by another party in reliance on the first 
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party's act, statement or admission; and 
(3) injury that would result to the relying 
party from allowing the first party to 
contradict or repudiate the prior act, 
statement or admission. 

Id. All of these elements are met here. 

When the Copenhavers were in the process of purchasing their 

property in 2001, Island Title wrote to Seawest's president Marvin Ford 

requesting disclosure of any "annual dues/assessments." CP 848_(Pickard 

Dec., Ex. 2). Ford responded, "[Copenhavers' seller] is not a member of 

Seawest Home Assn ... no annual dues." Id. (emphasis added). On the 

second line asking, "Delinquent dues/assessments not included in annual 

amount above," Ford wrote "no annual dues has a water share - Min. 

25.00 month billed quarterly." On the last line asking "Any additional 

charges," Ford wrote "owes 75.00 for 4th qt. ending 12/31/2000, please 

inform new owner." Id 

Not only did Seawest's president volunteer that this property was 

"not a member," he also made clear that Seawest did not view Gaudin's 

reservation of "water shares" in the 1979/1983 easements as creating a 

membership relationship. The title company's questions gave Ford three 

separate opportunities to identify any obligations other than payment of 
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relatively nominal amounts for water service. His additional statements 

plainly communicated that these small quarterly payments were all that 

Seawest asserted the right to receive. 

Ford's statements are inconsistent on their face with Seawest's 

claim made eight years later that the Copenhavers are "members. " 

Kramarevcky, supra (first element of equitable estoppel). Judge Churchill 

blithely dismissed Seawest president Ford's statements that the 

Copenhavers' predecessors in interest were "not members of Seawest 

Home Assn" and "no annual dues" because there "is no homeowners 

association" and there are "no annual dues." RP 3/19/10 at 11, citing CP 

848. In essence, the court inferred that Ford intentionally was misleading 

the Copenhavers by misstating the Association's name and by not using 

the word "assessments" when answering questions about 

"dues/assessments" unequivocally in the negative. 

Such inferences may be even too far a stretch for the nonmoving 

party in summary judgment to create a genuine fact issue. Surely as the 

nonmoving party the Copenhavers were entitled to the much more 

reasonable (indeed inescapable) inferences that Seawest's president 

properly understood the title company's inquiry and answered it 
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accurately, honestly, and without deceptive intent. The Copenhavers were 

entitled to take these statements at face value and they justifiably relied 

upon them. Kramarevcky, supra (second element of equitable estoppel). 

Ford's description of the billing for water service that Seawest 

provided to the property (minimum of $25 per month, billed quarterly) 

demonstrates that he understood that the title company was asking about 

water service, not homeowner association issues. CP 848. Island Title 

wrote to Ford at "Sea West Services Association." Id Mr. Ford signed 

his response as "Marvin Ford Seawest President." Id. No evidence or 

even inference supports the trial court's attempt to explain away Ford's 

straightforward statements as an artifice. 

The Copenhavers have suffered injury and inequitable 

consequences from the trial court's decision allowing Seawest to repudiate 

its president's statements. Kramarevcky, supra (third element for 

equitable estoppel). The court has ruled them liable for all future 

assessments Seawest might deem to impose on them as "members," in 

addition to the past assessments and attorneys' fees, rather than the small 

quarterly water payments described by Ford. The Copenhavers 

established all of the elements for equitable estoppel to prevent Seawest 
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from asserting membership obligations over them. 

2. Even if Seawest was not estopped, the Copenhavers 
are not members of Seawest because there are no 
covenants or other agreements establishing 
membership 

There are no covenants obligating the Copenhavers to be members 

of Seawest, nor do the easements or any other document binding the 

Copenhavers provide for membership. Seawest relied on its articles of 

incorporation for its argument that the Copenhavers are "limited 

members. " But this argument fails, because the articles are not an 

encumbrance on the Copenhaver property. 

In 1983, Seawest filed articles of incorporation with the Secretary 

of State purporting to establish two classes of members, "full" members 

who are owners of lots in the Seawest development, and "limited" 

members that are "each person who contracts with and receives from the 

Association utility services who does not otherwise qualify as a full 

member." CP 3370 (1983 Seawest Articles oflncorp.). 

Seawest previously recorded covenants encumbering all of the 

lots identified individually in its articles of incorporation, CP 3209-13 

(Stanley Dec. at Exs. M and N), but Seawest has admitted that the 

Copenhaver property is not subject to its covenants. CP 4100 (3/29/1 0 
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Pickard Dec. at Ex. D). 

Where a covenant or encumbrance is not incorporated into a deed, 

the covenant is generally considered an equitable restriction requiring 

actual or constructive notice. Hollis v. Garwall, Inc, 137 Wn.2d 683,691, 

974 P.2d 836 (1999); see also Pioneer Sand & Gravel Co. v. Seattle 

Const. & Dry Dock Co., 102 Wash. 608, 618, 173 P. 508 (1918) 

(Covenant regulating or restricting the use of land will be enforced when 

the party acquiring title took with notice). The recording statutes provide 

constructive notice to land possessors who have restrictions burdening 

their land. Dickson v. Kates, 132 Wn. App. 724, 737, 133 P.3d 498 (2006), 

citing Pioneer Sand & Gravel, 1 02 Wash. at 619. 

The articles relied upon by Seawest were not recorded.7 The title 

search conducted by Island Title unveiled no other documents suggesting 

any encumbrances upon the Copenhaver property that would support 

Seawest's claim of membership. Prospective purchasers may rely on 

recorded documents affecting the subject parcel and are "not bound to 

7 Articles of incorporation were filed with The Secretary of State 
on February 18, 1983, December 15, 1987, and in February of 1991. 
None of the three versions of Seawest's articles were recorded with the 
Island County Auditor. 
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search the record outside the chain of title of the property presently being 

conveyed." Koch v. Swanson,4 Wn. App. 456, 459, 481 P.2d 915 (1971). 

Thus" there was no constructive notice to the Copenhavers of a 

membership obligation. And there is no evidence of actual notice of 

Seawest's articles of incorporation to the Copenhavers. 

In the absence of a covenant or other recorded document requiring 

membership, any claim of a member relationship including an unlimited 

power to impose assessments must be made under contract law. There is 

no agreement between Seawest and the Copenhavers (including the 

predecessors of each) that would support the trial court's finding of a 

limited membership. Washington follows an objective manifestation test 

for contracts, looking to the objective acts or manifestations of the parties 

rather than the unexpressed subjective intent of any party. US. Life Credit 

Life Ins. Co. v. Williams, 129 Wn.2d 565, 570, 919 P.2d 594 (1996); 

Retail Clerks Health & Welfare Trust Funds v. Shopland Supermarket, 

Inc., 96 Wn.2d 939, 944, 640 P.2d 1051 (1982); City 0/ Everett v. Estate 

o/Sumstad, 95 Wn.2d 853, 855, 631 P.2d 366 (1981). 

Here, the easement agreements formed by the Copenhavers' 

predecessor and the real estate developer establish that the Copenhavers' 
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property was entitled to receive water as consideration for the easement, 

but did not provide that the owners would be "members" of Seawest. The 

1979 and 1983 easements granted to the developer for construction of the 

well provide the easement was granted in exchange for: 

[G]ood and valuable consideration, 
including the right to six (6) water hook-ups 
or shares for six (6) individual dwellings 
from the below-referenced well[.] 

CP 3238-39, 3242-44 (Stanley Dec. at Exs. R, S, U, V). 

There are no subsequent contract documents or agreements 

between the owners of the Copenhaver property and Seawest or its 

predecessors establishing that the Articles of Incorporation now relied 

upon by Seawest apply to the Copenhavers or otherwise providing for 

membership. 

Extrinsic evidence (if considered) shows that both sides did not 

understand the easements to provide or require membership. When the 

grantors of the easements, Frank and Mary Gaudin, sold the property, the 

deed of sale emphasized that Seawest, not the purchasers, were "solely 

responsible for the construction, maintenance, financing and repair of the 

water system:" 

[O]ne water hookup right in the well and 
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water system of SeaWest Services 
Association, a Washington non-profit 
corporation. Purchaser acknowledges that 
said corporation and/or John Grady, III, and 
his wife and John Grady Jr. and his wife, are 
solely responsible for the construction, 
maintenance, financing and repair of said 
well and water system [ .] 

CP 3412 (Stanley Dec. at Ex. AP) (Statutory Warranty Deed from Grantor 

Gaudin to Grantee Shelley at Exhibit A) (emphasis added).8 As detailed in 

the preceding section, Seawest president Ford expressed the same 

understanding in response to the title company's inquiry. CP 848. 

Absent any evidence of a contractual agreement, there is simply no 

basis for the trial court to have found that these Seawest documents apply 

to the Copenhavers. CP 124-25 (Summary Judgment on Membership). 

Seawest's unilateral announcememt in its articles that the Copenhavers are 

limited members does not make it so. Courts may not "foist upon the 

8 Subsequent property transfers also mentioned that any 
outstanding "assessments" from Seawest must be paid as part of closing. 
Given the language quoted above, the reference probably was to any 
unpaid water bills consistent with the 2001 statement by Seawest President 
Ford describing quarterly billing for modest amounts. The language was 
not in the deed to the Copenhavers, although their title insurance report 
contained similar language commonly used as boilerplate to ensure 
transfer of a clean title. None of these statements made any reference to 
membership. 
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parties a contract they never made." Seattle Prof'l Eng'g Employees Ass'n 

v. Boeing Co., 139 Wn.2d 824, 833, 991 P.2d 1126 (2000). 

3. There was no implied contract between the 
Copenhavers and Seawest 

Seawest's claim that there was an "implied contract" of 

membership created by the acceptance of water by the Copenhavers also 

fails. CP 810 (Plaintiff s Reply in Support of Motion for Partial Summary 

Judgment Regarding Defendants' Status as Limited Members of Seawest 

Association at p. 7).9 A contract is implied by actions which evidence a 

mutual intention to contract when viewed from the perspective of the 

ordinary course of dealing and common understanding. Kilthau v. Covelli, 

17 Wn. App. 460, 563 P .2d 1305 (1977). Whether the parties' actions in a 

particular case establish such mutual intent is a question of fact. Id. 

9 The claim of an implied contract was first raised in Seawest's 
reply, which is improper. White v. Kent Medical Center, Inc., P.S., 61 Wn. 
App. 163, 168,810 P.2d 4 (1991) (Stating that the "rule is well settled that 
the court will not consider issues raised for the first time in a reply brief'). 
The court did not find expressly that there was an implied contract, but it 
did so implicitly in ruling in its oral ruling that a "common scheme of 
development" made the Copenhaver property a "limited member" of 
Seawest. CP 136. 
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To constitute a contract implied in fact, there must be an offer and 

an acceptance, the acceptance must be in the terms of the offer and 

communicated to the offeror, and there must be a mutual intention to 

contract and a meeting of the minds of the parties. Milone Etc. v. Bona 

Fide Builders, 49 Wn.2d 363, 368, 301 P.2d 759 (1956). The burden of 

proving an implied contract is on the party asserting it, who must prove 

"each essential fact, including the existence of a mutual intention; and 

where circumstantial evidence is relied on, the circumstances must be such 

as to make it reasonably certain that the parties intended to and did enter 

into the alleged contract." Kellogg v. Gleeson, 27 Wn.2d 501, 505, 178 

P.2d 969 (1947). 

In this case, there is a valid express contract, the easement 

agreements in which the Copenhavers' predecessor reserved six hookups 

or water shares for six potential residences. The easements are the only 

pertinent agreements between the parties. Seawest did not produce 

evidence of an agreement for the owners of the Copenhaver property to be 

"limited members" of Seawest. Nothing in these easements implied any 

kind of "membership" in an Association. There is a total failure of proof 

that "limited member[ship]" ever was communicated, let alone agreed to 
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by any owner of the Copenhaver property. Milone, supra (communication 

of acceptance is an essential element of an implied contract). 

The Copenhavers regularly paid small amounts of money for water 

after purchasing their home in 2001, consistent with Seawest's then­

President Ford's statements to the title company "no annual dues" and of 

minimum $25 monthly water charges to be billed quarterly. CP 3458-

3527 (Stanley Dec. at Ex. AU) (Seawest billing records); CP 848 (2/18/10 

Pickard Dec. at Ex. 2). On one occasion in 2007 Suzanne Copenhaver 

paid a larger invoice of $3,950. CP 729 (Declaration of Jeana Walker in 

Response to Copenhaver Declaration of February 18, 2010 ... Re: 

Membership at p. 4). There is no evidence regarding Ms. Copenhaver's 

understanding or intent in making this one isolated larger payment. As the 

party moving for summary judgment, Seawest had the burden to produce 

such evidence if it is arguing that any purported understanding or intent 

based on this payment constituted an implied agreement for membership 

or to pay further assessments. 

The easements do not provide for any payment for the water rights 

reserved in exchange for allowing the well to be built on the property. 

Even if this court were to conclude that an implied contract was created to 
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pay for water, it would be a giant leap (and one contrary to the 

subsequently stated understanding by both sides) to extend such an 

implied agreement to membership or to assessments for maintenance and 

repairs (and payment of attorneys' fees).10 CP 3412 (Stanley Dec. at Ex. 

AP) (Statutory Warranty Deed by Grantor Gaudin to Grantee Shelley at 

Exhibit A) (Seawest is "solely responsible for construction, maintenance, 

financing and repairs" of its water system); CP 848. 

4. Seawest did not establish that the Copenhavers were 
part of a common development scheme 

Perhaps in response to Seawest's reply argument of an implied 

contract, the trial court concluded that ''there was a common scheme of 

development by which owners of water shares in what would become 

Seawest would be members, either limited or full." CP 13 7. The court 

relied upon developer Grady's assignment of interest in the water system 

easements to Seawest, explicit references to Seawest and assessments in 

10 After this dispute arose Seawest imposed special assessments on 
its members to pay for its legal expenses in this litigation. CP 1967 
(Plaintiff's Motion for Partial Summary Judgment Regarding Defendants' 
Status as Limited Members at p. 11). The Copenhavers have not paid 
these assessments. CP 729 (Declaration of Jeana Walker ... Re: 
Membership at p. 4). 
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subsequent deeds by the Copenhavers' predecessors in interest (but not in 

the Copenhavers' deed), and that the Copenhavers paid one assessment in 

2007. ld. 

A common scheme refers to a group of covenants that are included 

in the deeds to subdivision lots within a development. See Johnson v. Mt. 

Baker Park Presbyterian Church, 113 Wash. 458, 194 P. 536 (1920). To 

be binding, a "comprehensive plan or scheme must have been adopted by 

the original vendor of the property, and that at least substantially all of the 

property sold must be subject to the covenants sought to be enforced." 

Tindolph v. Schoenfeld Bros., 157 Wash. 605, 610, 289 P. 530 (1930). 

The requirements for a covenant to run in law are well established: 

1) a promise which is enforceable between the original 
parties; 2) which touches and concerns; 3) which the parties 
intended to bind successors; and 4) which is sought to be 
enforced by an original party or a successor against an 
original party or a successor in possession; 5) who has 
notice of the covenant or has not given value. 

Lakeview Boulevard Condominium Ass'n v. Apartment Sales Corp., 146 

Wn.2d 194,203,43 P.3d 1233 (2002). Contrary to the court's conclusion, 

evidence in the record shows neither that the elements required for a 

covenant to run at law are present nor that the common development cases 

construing these factors are at all applicable. 
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For covenants to run at law, the restriction must derive from an 

enforceable promise between the original parties. Lakeview, 146 Wn.2d at 

203. But there is no promise between the original grantors and grantees 

which can be construed as an agreement to bind the Copenhaver property 

as a member of the Seawest development. 

The third required element also is missing. Seawest provided no 

evidence that the original parties intended the Copenhavers' property to be 

members of the Association. Seawest also cannot meet the requirement of 

notice. There is the too thin reed of a reference to "assessments" in the 

Copenhavers' title report, but in light of Ford's statements that reference 

cannot be extended beyond the modest quarterly payments described by 

Ford. 

Moreover, the Copenhaver property is not within the Seawest 

development. This is undisputed and conflicts sharply with the case law 

applying an agreement implied from a common scheme of development 

only to properties within the subject development. Tindolph v. Schoenfeld 

Bros., 157 Wash. 605, 607, 289 P. 530 (1930) (to have a common scheme, 

the covenants must "apply substantially to the entire tract sold"). There is 
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no authority that supports extending the law applying to a common 

development scheme to a property that is not within the development. II 

5. Even if the Copenhavers were "limited members" 
of Seawest, Seawest is not entitled to attorneys' fees 
because the fee provision in its bylaws applies only 
to "each owner of a tract within SEA WEST" 

Washington follows the "American rule" on attorneys' fees, which 

provides that "attorney fees are not recoverable by the prevailing party as 

costs of litigation unless the recovery is permitted by contract, statute, or 

some recognized ground in equity." Leingang v. Pierce County Medical 

Bureau, Inc., 131 Wn.2d 133, 143,930 P.2d 288 (1997). 

Seawest and the trial court based purported entitlement to $91,567 

in attorneys' fees exclusively on section 5.2 of Seawest's bylaws. CP 453 

(Plaintiffs Motion for Attorney's Fees, etc.); CP 121-25 (Summary 

Judgment on Membership). But even if the Copenhavers were limited 

11 The ambiguous use of "assessments" further demonstrates how 
improper it would be to base the Copenhavers' membership in Seawest on 
the inclusion of "assessment" in previous owners' deeds (but not in the 
Copenhavers' deed). The court states the Copenhavers paid "all 
assessments" until litigation began, including the nominal quarterly 
billings within that term. CP 135. The court's use of the term is quite 
different from Seawest President Ford's negative responses to questions 
whether there were "assessments" or "any other charges." CP 848. 
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members as claimed by Seawest, the fee provision in Seawest's bylaws 

does not apply to the Copenhavers on its face. Section 5.2 allows Seawest 

to levy assessments, lien property, and collect attorneys' fees only on 

owners of tracts within the Seawest development - which does not include 

the Copenhavers: 

5.2 Duration of Lien and Personal 
Obligation of Assessment. Pursuant to 
recorded covenants, each owner of a tract 
within SEA WEST, by acceptance of a deed 
therefor or execution of a contract to 
purchase, relating to a tract within 
SEA WEST, whether or not it shall be so 
expressed in such document, is deemed to 
covenant and agree to pay to the 
Association, annual dues and assessments, 
which may be a charge upon such tract. 
Each assessment together with interest, and 
any costs and attorney's fees which may be 
reasonable (sic) incurred to collect said 
assessments, shall be a continuing lien 
against the tract assessed and shall also be 
the personal obligation of the person who is 
the owner of such property at the time when 
the assessment fell due. 

CP 4118 (3/29/10 Pickard Dec. at Ex. E) (Bylaws at p. 6) (emphasis 

added). The Copenhavers are not an "owner of a tract within Seawest," 

thus this provision thus does not apply to them. There is no provision for 

attorneys' fees against limited members, who are not owners of tracts 
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within the Seawest development. 

A further indication that this bylaw provision does not apply to the 

Copenhavers is ,its recitation of the authority for the provision, "Pursuant 

to recorded covenants, ... " The owners of tracts within Seawest are 

encumbered by the two covenants Seawest recorded in 1984 and 1985, 

Stanley Dec. at Exs. M and N, the Copenhaver property is not. 

The absence of a provision for fees in the bylaws applicable to 

Copenhavers is dispositive. There is no separate contract agreed to by the 

Copenhavers providing for attorneys' fees in litigation. Even if this court 

were to affirm the trial court's erroneous determination that the 

Copenhavers are members, they are not covered by the attorneys' fees 

provisions of the bylaws for "each owner of a tract within SEAWEST." 

Should the Copenhavers prevail, they will become entitled to 

attorneys fees pursuant to RCW 4.84.330, which provides for the recovery 

of costs and fees "incurred to enforce the provisions of [ a] contract or 

lease ... to one of the parties, the prevailing party, whether he is the party 

specified in the contract or lease or not[.]" This provision applies where a 

party pursues a contract action against a nonsignatory (as Seawest has 

done here to the Copenhavers) forcing the nonsignatory to defend the 
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action, and holds that the party initiating the action should be estopped 

from later denying that the nonsignatory is a party to the contract for the 

purposes of an award of attorney's fees. Herzog Aluminum, Inc. v. 

General American Window Corp., 39 Wn. App. 188,692 P.2d 867 (1984) 

cited with approval in Mt. Hood Beverage Co. v. Constellation Brands, 

Inc., 149 Wn.2d 98, 121,63 P.3d 779 (2003). 

6. The court improperly issued a preliminary 
injunction in a summary judgment order requiring 
the Copenhavers to pay future water excess water 
and assessments 

In issuing a final order granting Seawest's motion for summary 

judgment on membership, the trial court also ordered the Copenhavers to 

pay "any and all future amounts levied by plaintiff in the ordinary course 

of business for water, excess water, and assessments." CP 125 ( Summary 

Judgment on Membership). Although not explicitly labeled an injunction, 

the court's citation to RCW 4.44.470 makes plain its intent to invoke its 

contempt powers to enforce the provision. Id (deciding that no security 

would be required). 12 

12 The court's reliance on RCW 4.44.470 to support issuing an 
i~unction without bond is misplaced in any event. The statute states 
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Courts restrict the scope of injunction orders to the harms 

demonstrated in the record by the moving party: "[i]njunctions must be 

tailored to remedy the specific harms shown rather than to enjoin all 

possible breaches of the law." Kitsap County v. Kev, Inc., 106 Wn.2d 135, 

143, 720 P.2d 818 (1986) (rejecting portion of order prohibiting operation 

of future potentially lawful business) (emphasis added). There is no 

present controversy over potential future assessments. The court abused 

its discretion by issuing an unnecessary injunctive order. 

C. The court improperly expanded Seawest's use of the 
easements 

The trial court granted Seawest a range of easement rights not 

provided for in the easements themselves, including the right to build 

additional structures anywhere in its two separate easement areas. The 

court's final order essentially rewrote the language of the easement, giving 

Seawest broad authority to: 

"courts shall exercise care to require adequate though not excessive 
security in every instance." RCW 4.44.470 (emphasis added). 
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build, repair, maintain and/or install additional wells, 
buildings, facilities (including without limitation storage 
tanks and accessory equipment) within the two easement 
areas, including, without limitation, the right to have an 
electrical generator and propane tank on the Copenhaver 
real property within the two recorded easements. 

CP 151 (Summary Judgment on Easements). It also authorized Seawest to 

build fences anywhere within the easement area. CP 152 (~ F). 

The court's broad grant of authority responds to Seawest's claim 

that the scope of these easements was intended to change over time, 

adapting for "modernization" and "natural development," as well as 

meeting "consumer expectations." RP 3/4/2010, at 17-18.13 As discussed 

below, the court's acceptance of this argument does not account for the 

plain import of a "setback." Moreover, while the 'court concluded that 

extrinsic evidence was not needed to interpret the setback, the court 

nonetheless relied upon the subsequent conduct of the property owners to 

glean the grantor's original intent that ''the water system would be 

upgraded over time to meet changing circumstances." RP 3/4/10, at 42. 

13 The court's oral ruling was incorporated by reference into the 
written order, although the rationale was not in the body of the written 
order. 
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But the easements do not allow Seawest unlimited rights to each 

area. Instead, the keyhole-shaped easement allows Seawest to build and 

maintain a "well and water line [.]". CP 3238, 4242-43 (Stanley Dec. at 

Exs. R, U). The circle easement was created as a "pollution control 

setback." CP 3239, 3244 (Stanley Dec., Exs. S, V). A "purpose" statement 

in this easement specifies explicitly four things in addition to the setback: 

"a well, pump, treatment facility and storage tank[.]" Id. 

An easement is a grant of some of the property rights held within 

the "bundle of rights" comprising fee ownership of property. The extent 

of an easement is determined by considering the intent of the parties to the 

original grant, the nature and situation of the properties subject to the 

easement, and the manner in which the easement has been used and 

occupied, considering the instrument as a whole. Sunnyside Valley Irrig. 

Dis!. v. Dickey, 149 Wn.2d 872, 880, 73 P.3d 369 (2003). An easement 

should not be construed expansively and instead "must be construed 

strictly in accordance with its terms in an effort to give effect to the 

intention of the parties." Sanders v. City of Seattle, 160 Wn.2d 198,214-

15, 156 P.3d 874 (2007). Instruments which are "part of the same 

transaction, relate to the same subject matter and are executed at the same 
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time" should be construed together, even if they were recorded separately. 

Turner v. Wexler, 14 Wn. App. 143, 146,538 P.2d 877 (1975). 

If the plain language of the instrument is unambiguous, the inquiry 

stops there. Id Only if an ambiguity exists maya court review extrinsic 

evidence to show the original parties' intent, the circumstances of the 

property when the easement was conveyed, and the practical interpretation 

given the parties' prior conduct or admissions. Id "A written instrument 

is ambiguous when its terms are uncertain or capable of being understood 

as having more than one meaning." Murray v. W Pac. Ins. Co., 2 Wn. 

App. 985, 989,472 P.2d 611 (1970). 

Reading the easements together, there can be little doubt as to what 

the plain language provided: a keyhole-shaped easement "for the 

installation, operation and maintenance of a well and water line" and a 

separate, larger "well pollution control setback consisting of a circular 

portion of land." The court relied upon the purpose statement in the 

pollution control setback easement to conclude that Seawest can place 

equipment within the easements "without limitation." CP 151 (Summary 

Judgment on Easements). But if the purpose statement in the second 

easement was intended to expand what structures could be placed within 
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the easement beyond the "well and water line" specified in the keyhole 

shaped easement, it did not do so "without limitation." Instead, it 

specified "a well, pump, treatment facility and storage tank." CP 3239, 

3244 (Stanley dec. at Exs. S, V). 

There is no language in either easement authorizing an electrical 

generator, propane tank, or fences. Seawest made no argument to the trial 

court that an electrical generator or a propane tank is a ''treatment facility" 

or "storage tank" within the plain meaning of the grant. The grantor could 

have authorized other facilities or structures. For example, the second 

easement could have alluded to facilities "such as" a "storage tank." Or it 

could have added (after listing the specified items) language such as "and 

any other facilities that Seawest desires to construct." But no such 

language was included, and the court erred in rewriting the easement to 

expand the grantor's otherwise plain intent. 

Seawest did not meet the initial burden of the moving party to 

show that the grantor intended this, let alone that there was no factual 

dispute. The court's ruling that an easement is a malleable intrusion 

burdening property owners' use and enjoyment of their property violated 

the familiar rules governing summary judgment and also was wrong 
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legally. Seawest argued that the state administrative code "require[s] 

Seawest to be prepared for abnormal operating conditions in accord with 

consumer expectations" and stated that consumers were concerned about 

damage to the system if the power goes out. RP 3/4/10 at pp. 16-17. 

However, WAC 246-290-200(2) recommends, but does not, as Seawest 

claims, require that community expectations be considered in designing a 

system. Neither easement's plain language provides for "community 

expectations" or any other open-ended grant. 14 

The court relied upon extrinsic evidence that the system was 

expanded to serve 28 connections in 1986 and that a storage tank, booster 

pumps, and water filters were added thereafter. CP 160 (Summary 

14 In its oral ruling, the court held that a previous ruling denying 
the Copenhavers' request for a preliminary injunction pertaining to the 
scope of the pollution control setback easement somehow was dispositive 
on the merits, and precluded the Copenhavers from opposing Seawest's 
summary judgment motion on that issue. CP 157. But it is basic law that 
a ruling granting or denying a motion for preliminary injunction is not 
determinative of the ultimate outcome on the merits and does not preclude 
any party's arguments on the merits. See Rabon v. City of Seattle, 135 
Wn.2d 278, 286, 957 P.2d 621 (1998) ("in accord with well-settled 
principles, a court is not to adjudicate the ultimate merits of the case") 
(emphasis added). Also, while CR 65(a)(2) vests the court with authority 
to consolidate a preliminary injunction hearing with trial on the merits, no 
such order was entered here. 
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Judgment on Easements) (Excerpted Verbatim Report of Proceedings 

Attached to Order as Exhibit A). This was error for two reasons. First, 

courts cannot rely upon extrinsic evidence where the meaning of an 

instrument is clear. Turner, 14 Wn. App. at 146. 

Second, this evidence simply does not support the court's ruling of 

a flexible and malleable easement that allowed structures not enumerated 

in the easements because of 'consumer expectations' or 'modernization,' 

but instead is consistent with the express language in the easements. A 

storage tank is specifically enumerated in the second easement, CP 3239, 

3244 (Stanley Dec. at Exs. S, V), and the "booster pumps" referred to by 

the court serve the storage tank. The filters cited by the court are 

accurately described by and included within the easement's provision for 

"treatment facilities." CP 3239, 3244. The "new" water pump cited in the 

court's decision is consistent with the easement's plain provision for a 

"pump." Id. 

It may be curious that the parties executing these easements chose 

to refer to a storage tank and treatment facility in the purpose statement 

rather than in the grant, and that they referenced them in the pollution 

control setback easement instead of listing them along with the well and 
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water line in the keyhole shaped easement. Whatever reason for these 

oddities, the court's holding that the purpose statement expanded the uses 

ultimately defeats Seawest's claim of right to install unspecified and 

unlimited structures. The better inference is that the parties intended that 

anything not identified would have to be established explicitly in a new 

easement agreement. 

D. Seawest may not Pollute the Copenhavers' Land 

There is no basis to support the trial court's conclusion that 

Seawest may discharge its backwash effluent within the pollution control 

setback. CP 151-52 (Summary Judgment on Easements, at pp. 10-11, ~~ 

C, D, and E). "Setback" is a common and familiar term prohibiting or 

restricting what can be done in a specified area, usually defined as a 

distance from a particular point or line. For example, Island County's 

code provides that setbacks are areas in which certain types of 

construction and other activities cannot occur. ICC 17.02.050. 

Accordingly, a "pollution control setback" establishes an area in which 

construction or activities which could cause pollution cannot occur to 

prevent pollution of the groundwater supplying the well. 

The pollution control setback easement was intended to ensure 
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compliance with state rules. The regulations governing source protection 

around wells in effect in 1979 similarly restricted pollutants within a 100 

foot setback area: "[g]round water sources shall be located, constructed, 

and maintained in a manner which will assure the minimum possibility of 

contamination[.]" (Attached to Appellants' Brief as Appendix 3).15 These 

regulations required the purveyor to file a covenant with the county 

auditor stating that "no source of contamination will be constructed, 

stored, disposed of, or applied, in the control area without the written 

permission of the [health] department."16 

The trial court issued a series of provisions authorizing Seawest to 

discharge its backwash effluent anywhere within the pollution control 

setback. CP 151-53 (Summary Judgment on Easements at pp. 10-11 ('i!'i! 

C, D, and E). Worse yet, the court ordered the Copenhavers to disconnect 

IS WAC 248-54-350(2)(a) (repealed 1979); WAC 248-54-
660(2)(a) (repealed 1983). The regulations in effect when the parties we 
executed the easements in 1983 were similar. WAC 248-54-125(1) 
(repealed 1991). Current state regulations governing small community 
water systems provide for a sanitary control area (SCA) restricting the 
presence of potential pollutants within a 100 foot setback area. WAC 246-
290-135(d). 

16 WAC 248-54-660(2)(b) (repealed 1983). See also WAC 248-
54-125(1) (repealed 1991). 
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the system they implemented to divert the eftluent to a retention pond 

rather than allow it to pollute the groundwater. Id., ~ E. 

The purpose of Seawest's circle shaped easement is to prevent 

pollution, not to facilitate it. Nothing in its plain language provides for the 

introduction of the polluted, rusty, purplish-brown backwash eftluent 

water which contains the pollutants filtered out of Seawest's well. CP 

3598 (Stanley Dec. at Ex. A Y) (10/21102 Letter from Jim Copenhaver to 

Island County Public Works). Seawest has already acknowledged that 

that is was aware that the discharge contained potassium permanganate 

that would "discolor and accumulate in [the Copenhavers'] drainage over 

time." CP 4389 (4114/10 Pickard Dec. at Ex. H); CP 4377 (4114/10 Picard 

Dec. at Ex. G). 

The 1979 covenant restricting the Copenhavers' activities in the 

easement area supports this interpretation. The purpose of that covenant is 

to "prevent certain practices hereinafter enumerated in the use of said 

grantors land which might contaminate said water supply" and 

accordingly the covenant prohibits "cesspools, sewers, privies, septic 

tanks, drainfields, manure piles, garbage of any kind or description, barns, 

chicken houses, rabbit hutches, pigeons, or other enclosures or structures 
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for the keeping or maintenance of fowls or animals, or storage of liquid or 

dry chemicals, herbicides or insecticides." CP 3240 (Stanley Dec. at Ex. 

T) (Recorded under Auditor's File Number # 359806). 

Seawest's discharge of its backwash effluent is comparable to a 

"drainfield ... which might contaminate said water supply." Read 

together, the circle-shaped easement and covenant establish that the 

purpose of the circle was to keep pollution out of the area near the well -

not to allow Seawest to pump polluted backwash water into the area. Yet 

this is what Seawest has been doing and what the trial court's summary 

judgment order allows it to continue. CP 151-53. 

V. CONCLUSION 

The Court of Appeals should reverse the trial court's summary 

judgment rulings. The court should reverse the judgment for assessments 

(including its purported injunction to pay without limitation all future 

assessments), interest, and attorneys' fees and costs. The court should 

hold that the Copenhavers are not "members" of Seawest and are not 

subject to charges including special assessments other than for the 

quarterly billings for water service. It should hold that Seawest cannot 

discharge polluted backwash effluent within the "pollution control 
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setback." The court should reverse the trial court's expansion of Seawest's 

easement rights beyond the structures and facilities specifically 

enumerated in the easements which did not include propane tanks, 

generators, or fences. Appellants are entitled to attorneys' fees. 

DATED this 21 fUdayof ~ ,2011. 

Respectfully submitted, 

GENDLER & MANN, LLP 

By: 
Michael W. Gendler 
WSBA No. 8429 
Brendan W. Donckers 
WSBA No. 39406 
Attorneys for Appellants 
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Island Title Company 

January 16, 2001 

Marvin Ford 
Sea West Services Association 
874 Ocean Bluff Ln. 
Coupeville WA 98239 

Re: Escrow No.: S76893 
Property Address: 951 N. West Beach Road Oak Harbor WA 982/7 

. ; I".' (:.: .. ' ..... 

We are in the process of closing a transaction for ELDON M. SMITH on the above-described 
property. 

We need the following information to complete our closing: 

.. ;. , .. . 

Annual dues/assessments ar~: (.s HOT u4l11 CP113 £R.. l!> F S£/fo,) es-i #()mI!?A5sJ· 
And are presently paid () unpaid ( ) '. 

Delinquent dues/assessments not included in annual am~unt above: tJo ANI\JUAt... i:::vE:S 

Hh~ A oJ;trz::;72, 'OHM.£ - f'1l,,J. 2r.()O moNTH '. B,I-(,£6' fcbt~ r~ __ 
Any additional charges: J2CJJ.B-1£OD {'=06 rj.7}-J. tJT. £;Alb (N ~ I Z(W/2..00D 
8.~Ase (JJ.2QA/Yl (NPORrYlN1l0N oj Alec.J ~oJtJrn.... 

Our fiscal year runs from 1/) /-;'000 to {2-/31/7..6 Q I 
. I I I 

Please provide the requested information, sign below. and return this letter as soon as possible. 

Thank you for your prompt attention to this request. 

Sincerely. 

ISLAND TITLE COMPANY 

~~'~LLU/ 
Edie Silvey 
Escrow Assistant 

770 N.E. Midway Blvd. 

360-675-0733 360-321-1311 

INFORM A TlON PROVIDED BY: 

~R.JIJ..f fVg.D $t3t!tfJcsr P;t(BIDclJT 
NamefTitie ./ _ 0 4-

. Phone No. d'=:D- En f(-- a~7-

EXHIBIT 2 
P.o. Box 1050 Oak Harbor, WA 98277 

Fax 360-675-5143 Escrow Fax 360-679-9356 
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248-54-360 ·1 Public Water Supplies 

to the secretary for review. [Order 49, § 248-
filed 12/17/70.] 

~AC 248-54-330 Approval by health officer. For 
, water supplies where the health officer has as­

primary responsibility under WAC 248-54-270, 
health officer may approve preliminary reports, 

anc;l specifications in accordance with engineering 
prepared by the secretary and he may waive 

"se(;bOlns WAC 248-54-320 and 248-54-340. [Order 49, 
248-54-330, filed 12/17/70.] 

WAC 248-54-340 Inspection and certification by a 
Dro,fessiolnal engineer. Within sixty days following the 

of and prior to the use of any project or por­
for which plans and specifications have re­

the approval of the secretary, a certification shall 
" made to the secretary and signed by a professional 

enj~mc~er that the project was inspected by him or his 
t 'hnrl7"n agent and that it was constructed in accord­

with the plans and specifications approved by the 
. [Order 49, § 248-54-340, filed 12/17/70.] 

.7 W AC 248-54-350 Source protection. (1) All public 
water supplies shall be obtained from the highest quality 

which is feasible, and attention should be given to 
minimize contamination of the source. 

, '. (2)(a) Ground water sources shall be located, con­
" structed and maintained in a manner which will assure 
, the minimum possibility of contamination and be so sit­
, uated and developed as to prevent surface water from 

. the well or spring. To assure adequate sanitary 
control in the vicinity of the source, the purveyor shall 
control all land within a radius of one hundred feet of 

. the well or spring and any additional land as may be 
' determined necessary by the secretary. The total re-
quired control area shall be based upon an evaluation of 

, well construction details; and geological, hydrological, 
and other relevant factors. 

(b) The control area required in subsection (a) must 
be owned by the purveyor in fee simple absolute, or he 
must have the right to exercise complete sanitary control 
of the land through the provisions of a long-term re­
newable lease or a restrictive easement or a restrictive 
covenant or some combination of these. If control is by 
easement or covenant the rights granted the purveyor 
must run with the land so long as it is used as a source 
of public water supply. Fee titles, lease agreements, 
easements and covenants shall be recorded with the ap­
propriate county auditor, and a copy of each document 
shall be filed with the secretary. [Order 49, § 248-54-
350, filed 12/17/70.] 

WAC 248-54-360 Water treatment. (l)(a) The 
minimum degree of treatment for public water supplies 
shall be continuous and effective disinfection, except as 
provided in WAC 248-54-360(2) and 248-54--360(3). 

(b)(i) When chlorine or a chlorine compound is used 
as the disinfecting agent, and where the pH does not ex­
ceed 8.0, a minimum free chlorine residual of 0.2 mg/L 
shall be maintained following a contact period of thirty 
minutes, or 0.6 mg/L after ten minutes. A minimum of 

ten minutes of contact shall be provided ahead of the 
first point of domestic use at peak flow conditions except 
as otherwise approved by the secretary. 

(ii) If the pH exceeds 8.0, or unusual conditions of 
raw water contamination exist or are suspected or antic­
ipated, or bacteriological results indicate that chlorina­
tion may be ineffective, a higher free chlorine residual 
shall be maintained, as required by the secretary. 

(iii) A test for chlorine residual shall be made daily or 
at an interval necessary to assure effective operation as 
determined by the secretary. The tests shall be measured 
by any method listed in n Standard Methods n. The re­
sults shall be recorded and submitted to the secretary in 
accordance with WAC 248-54-440. 

(iv) Continuous chlorine analysers are recommended. 
(2) Wells - At the discretion of the secretary, disin­

fection will not be required for well water sources when 
a consideration of the depth and geologic setting of the 
aquifer, well construction, the extent of the sanitary 
control area surrounding the site, existing or potential 
sources of contamination, and the bacteriological quality 
indicate disinfection is not necessary for public health 
protection. 

(3) Springs - The minimum treatment for springs 
shall be disinfection unless in the judgment of the secre­
tary sufficient evidence is submitted to show that the 
spring originates in a stratum not subject to 'contamina­
tion. All springs shall be collected in a structure not 
subject to contamination by surface water. 

(4) The presence of iron or sulfur bacteria or other 
conditions that affect the quality of the water supply 
may also necessitate chlorination or other methods of 
quality control. 

(5) Surface water supplies-
(a) All surface water supplies shall be treated by a 

process which has a demonstrated capability to produce 
water in compliance with the quality standards in WAC 
248-54-430. Consideration will be given to the physical, 
chemical and bacteriological quality of the source, and 
the presence, type and degree of facilities or activities 
having an effect on water quality. Methods of treatment 
may include coagulation, sedimentation, filtration, disin­
fection or combinations of these. 

(b) Disinfection shall be the minimum treatment ac­
ceptable for surface water supplies. Additional treatment 
will be required if in the opinion of the secretary certain 
conditions are not met. These shall include but not be 
limited to: 

(i) All facilities and activities in the watershed which 
may affect public health are under the surveillance of 
the purveyor and are satisfactorily limited and controlled 
so as to preclude degradation of the physical, chemical, 
biological or radiological quality of the source of supply. 

(ii) The purveyor, as part of the comprehensive plan 
required, in WAC 248-54--280 or independently for 
those systems not required to prepare such a plan, shall 
develop and submit to the secretary for approval a report 
identifying all facilities, conditions and activities within 
its watershed, together with a proposed program for 
necessary surveillance, limitation and control. 

(iii) Coliform bacteria do not exceed 100 MPN in raw 
water as measured by a monthly arithmetic mean and at 
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Public Water Supplies 248-54-660 

Approval of water systems exist­
August'l, 1977. (1) In order to consider any 
system in existence prior to August 1, 1977, 
. the department may require the purveyor 

or all of the following information: 
~!i"'cUUUU plans of the water system, size of the 

estimate of water consumption, results of 
, source capacity, and water right status; 
data on chemical, bacteriological, physi­

b rllQ14:)10Iglc;al water quality for both the raw and 

.. · "n.or<lt1nr .. ' program in accordance with W A.C 

data as required by the department. This 
but not be limited to full compliance with 

'.l415~:)<+-:)80, 248-54-590, and/or 248-54-600. 
may take one of the following ac­

, I~'~' ''''"''~~ upon review of the data submitted by the 

. . approve the system, in which case a compli­
,. ... '·;M·", .... "'" may be required; 

limited or provisional approval based on a 
bring the system into full compliance; or 

full approval. [Order 153, § 248-54-620, 
5/77.] 

,WAC 248-54-630 Requirements for engineers. All 
system plans and engineering documents or final 
and specifications for new public water systems, 

w, .• ",,,,,,,· "' .. " or alterations as required in WAC 248-54-
248-54-590, and 248-54-600, except minor pipe­

extensions and replacement· or other minor projects 
nn1' .rf·11"·· engineering expertise, shall be prepared by 

essional engineer licensed in the State of 
. . ashington in accordance with chapter 18.43 RCW and 
shall bear his seal on all copies of plans and specifica­
tions, engineering reports, or water system plans submit­
ted to the department for review. [Order 153, § 248-54-
630,fiIed 12/5/77.] 

WAC 248-54-640 Approval by health officer. For 
those public water systems where the health officer has 
assumed primary responsibility under WAC 248-54-
570, the health officer may approve preliminary reports, 
plans and specifications in accordance with engineering 
criteria prepared by the department. [Order 153, § 248-
54-640, filed 12/5/77.] 

WAC 248-54-650 Inspection and certification by a 
professional engineer. Within sixty days following the 
completion of and prior to the use of any project or por­
tion thereof for which plans and specifications have re­
ceived the approval of the department, a certification 
shall be made to the department and signed by a profes­
sional engineer that the engineer or his authorized agent 

(1980 Ed.) 

has inspected the physical facilities of the project; which 
as to layout, size and type of pipe, valves and materials, 
reservoirs and other designed physical facilities has been 
constructed in accordance with the plans and specifica­
tions approved by the department, and in the opinion of 
the engineer, the installation, testing and disinfection of 
the system was carried out in accordance with the speci­
fications approved by the department for the project. It 
shall be the responsibility of the purveyor to assure that 
the requirements of this section have been fulfilled prior 
to the use of any completed project or portion thereof. 
[Order 153, § 248-54-650, filed 12/5/77.] 

WAC 248-54-660 Source protection and treatment. 
(I) General - All public water systems shall be obtained 
from the highest quality source which is feasible, and 
attention must be given to minimize contamination of 
the source. The minimum degree of treatment for all 
public water systems shall be continuous and effective 
disinfection except as provided in WAC 248-54-
660(2)(d). 

(a) Chlorination 
(i) When chlorine or a chlorine compound is used as 

the disinfecting agent, and where the pH does not ex­
ceed 8.0, a minimum free chlorine residual of 0.2 milli­
grams per liter (mg/I) shall be maintained following a 
contact period of thirty minutes or 0.6 mg/I after ten 
minutes. A minimum of ten minutes of contact shall be 
provided ahead of the first point of domestic use at peak 
flow conditions except as otherwise approved by the de­
partment. Longer contact times and higher chlorine re­
siduals shall be required for sources more susceptible to 
contamination such as shallow wells and infiltration gal­
leries, and for sources with quality factors such as pH 
and turbidity that interfere with disinfection efficiency. 

(ii) Chlorine residual shall be measured at least daily 
or at an interval necessary to assure effective operation 
as determined by the department. The analysis shall be 
conducted in accordance with 'Standard Methods'. 

(b) Disinfection methods, other than chlorine, may be 
approved by the department under special 
circumstances. 

(2) Wells 
(a) Ground water sources shall be located, con­

structed, and maintained in a manner which will assure 
the minimum possibility of contamination, and be so sit­
uated and developed as to prevent surface water from 
entering the well or spring. To assure adequate sanitary 
control in the vicinity of the source, the water purveyor 
shall control all land within a radius of 100 feet (30 me­
ters) of the well; except that the water purveyor shall 
control land of a greater or lesser size or of a different 
shape than is defined by a 100 foot radius where an 
evaluation of geological and hydrological data, well con­
struction details, and other relevant factors indicates 
that a control area of different size or shape will assure 
adequate sanitary control in the vicinity of the source. 

(b) The control area must be owned by the water 
purveyor in fee simple, or he must have the right to ex­
ercise complete sanitary control of the land through the 
provisions of a long term renewable lease or a restrictive 
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easement or a restrictive covenant or some combination 
of these. In any event, continuity of the control area 
must be assured by a covenant filed with the county au­
ditor to run with the land as long as it is used as a 
source of public water supply. The document shall con­
tain a statement to the effect that no source o( contami­
nation will be constructed,. stored, disposed of, or 
applied, in the control area without the written permis­
sion of the department. Fee titles, lease agreements, 
easements and covenants shall be recorded with the ap­
propriate county auditor, and a copy of each document 
shall be filed with the department. 

(c) The construction of all groundwater supplies shall 
be in accordance with the Minimum Standards for Con­
struction and Maintenance of Water Wells, as adopted 
by the Department of Ecology pursuant to ehapter 18-
.104 RCW. 

(d) At the discretion of "the department, disinfection 
will not be required for well water sources when a con­
sideration of the depth and geologic sett.ing of the 
aquifer, well construction, the extent of the sanitary 
control area surrounding the site, existing or potential 
sources of contamination, and the bacteriological quality 
indicate disinfection is not necessary for public health 
protection. 

(3) Springs - The minimum treatment for springs 
shall be disinfection unless 'sufficient evidence is submit­
ted to the department showing that the spring originates 
in a stratum not subject to contamination. All springs 
shall collect in a covered structure not SUbject to con­
tamination by surface water. 

(4) Surface Water Supplies 
(a) All surface water supplies shall be I treated by a 

process which has a demonstrated capability to produce 
water in compliance with the quality standards in WAC 
248-54-740. Consideration will be given to the physical, 
chemical, radiological, and microbiological quality of the 
source, and the presence, type and degree of facilities or 
activities having an actual or potential effect on water 
quality . . 

(b) Treatment including at least coagulation, filtra­
tion, and disinfection shall be the minimum required for 
surface supplies unless certain conditions regarding wa­
tershed control, raw water quality, and system operation 
are met; in. which case, disinfection as the sole means of 
treatment shall be allowed. These conditions shall in­
clude but not be limited to: 

(i) Watershed Control 
.(A) All facilities and activities in the watershed which 

may affect public health shall be under the surveillance 
of the water purveyor and shall be satisfactorily limited 
and controlled so as to preclude degradation of the 
physical, chemical, microbiological, viral, or radiological. 
quality of the source of supply. 

(B) The water purveyor shall submit to the depart­
ment for approval a report identifying all conditions, ac-

. tivities, and facilities within its watershed, together with 
an acceptable program for necessary surveillance, limi­
tation, and control. This report shall be part of the water 
system plan required in WAC 248-54-580, or prepared 
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independently for those systems not required to have 
such a plan. The report shall be reviewed, updated as' 
necessary, and submitted to the department annually. 

(ii) Raw Water Quality - The physical, chemical and 
radiological water quality of the, source shall conform to 
the requirements of WAC 248-54-740. Coliform bacte­
ria shall not exceed 100 MPN or 100 organisms per 100 
milliliters when using the membrane filter method as 
measured by a monthly arithmetic mean and at the fre­
quency required in WAC 248-54-740. If fecal coliform 
bacteria are measured, results shall not exceed 20 MPN 
or 20 organism per 100 milliliters when using the mem­
brane filter method. 

(iii) System Operation 
(A) A continuous free chlorine residual of 0.2 mg/I 

shall be maintained in all active parts of the system. 
Booster chlorination may be necessary to meet this re­
quirement. Dead-end mains and other locations where it 
is not possible to maintain a chlorine residual shall be 
flushed on a routine basis. 

(B) The purveyor shall monitor and record turbidity 
on a continuous basis at the point where the water enters 
the distribution system. Monthly reports shall be made 
to the department on forms provided by the department; 

(C) The water purveyor shall monitor chlorine resid­
ual at a representative number of points in the system on 
at least a daily basis. Reports shall be made to the de~ 
partment on forms provided by the department. In order ' 
to assure adequate monitoring of chlorine residual, the , 
department may require the use of continuous chloririe 
residual analyzers and recorders. [Order 153, § 248-54l ··· 
660, fiIOO 12/5/77.] ' 

WAC 248-54-670 Fluoridation. (1) Where fluorit~ " 
dation is practiced, the concentration of fluoride shallbC . ;~ 
maintained in the range 0.8 - 1.3 mg/I or as required~y ,:: .. 
the department. Determination of fluoride concentration .. ) , 
shall be made daily, or as required by the department; / 
and reports of such analyses submitted to the depart-'· , 
ment monthly on forms provided by the tiP'r'I!>rtmpnt·:" 

Such analyses shall be made in accordance 
dures listed in 'Standard Methods·. Check 
shall be submitted monthly or as required by the 
partment to the state public health laboratory. 

(2) Plans, specifications and an operations 
discussing testing, sampling and maintenance for ... ' ', .. . -,,,,,,'~<,,.A< 
fluoridation installation shall be submitted to the . 
partment for approval prior to construction, as rellIUlr'eo;1 

by WAC 248-54-600. [Order 153, § 248-54-670, 
12/5/77.] 

WAC 248-54-680 Design of public water 
facilities. (1) Public water system facilities shall 
signed so as to provide an adequate quantity and 
of water in a reliable manner. Good engineering 
tice, such as the Recommended Standards for 
Works, A Committee Report of the Great Lakes 
per Mississippi River Board of State Sanitary Rm~il1j::tl 
1976 Edition· or any superceding edition or other 
criteria and standards acceptable to the 
shall be used. 
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unless the purveyor requests an extension of the approval 
period. Extension of the approval may be obtained by 
submitting a status report with a written schedule for 
completion of the work to the department for approval. 

(to) Plans and specifications for existing systems may 
be approved retroactively subject to a satisfactory . 
of the following: 

(a) As-built plans of the subject area; 
(b) An engineering report in conformance with 

248-54--085; and 
(c) Other data defined by the department, i.e., weIJ 

data, water quality information, and sanitary protection 
of source. 

(II) After review of plans and specifications pack­
ages, the department shall take any of the folJowing 
actions: 

(a) Approve the plans and specifications for the 
system. 

(b) Issue a limited or provisional approval based upon 
a defined program for the system to achieve complete 
approval. 

(c) Disapprove and issue a list of items required for 
approval. [Statutory Authority: RCW 43.20.050. 83-
19--002 (Order 266), § 248-54--095, filed 9/8/83.] 

PART 3. DFSIGN OF PUBLIC WATER SYSTEMS 

WAC 248-54-105 Design standards. Good engi­
neering practice, such as the current edition of Recom­
mended Standards for Water Works, a Committee 
Report of the Great Lakes - Upper Mississippi River 
Board of State Sanitary Engineers, department guide­
lines - Sizing Guidelines for Public Water Supplies, 
American Public Works Association (APWA), Ameri­
can Water Works Association (A WWA) standard spec­
ifications or other design criteria and standards 
acceptable to the department, shall be used in the design 
of all public water systems. [Statutory Authority: RCW 
43.20.050.83-19-002 (Order 266), § 248-54-105, filed 
9/8/83.] 

WAC 248-54-115 Location. New public water sys­
tems or additions to existing systems which in the judg­
ment of the department are within an area subject to 
significant risk from earthquakes, floods, fires, or other 
disasters causing a breakdown to any portion of the 
public water system shall not be allowed. [Statutory 
Authority: RCW 43.20.050. 83-19--002 (Order 266), § 
248-54-115, filed 9/8/83.] 

WAC 248-54-125 Source protection. Public drink­
ing water shall be obtained from the highest quality 
source feasible. Existing and proposed sources of supply 
shall conform to the water quality standards established 
in WAC 248-54-175. 

(I) For wells and springs, the water purveyor shall 
provide an area of sanitary control for a radius of one 
hundred feet (thirty meters) and two hundred feet (sixty 
meters) respectively; except the water purveyor shall 
control land of a greater or lesser size or of a different 
shape than is defined by a one hundred or two hundred 
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foot radius where an engineering justification has been 
reviewed and accepted by the department. The engi­
neering justification must address geological and hydro­
logical data, well construction details, and other relevant 
factors indicating a control area of different size or 
shape is necessary to assure adequate sanitary control in 
the vicinity of the source. 

Within the control area, no source of contamination 
may be constructed, stored, disposed of, or applied with­
out the permission of the department and the purveyor. 
The control area must be owned by the water purveyor 
in fee simple, or he or she must have the right to exer- ' 
cise complete sanitary control of the land through oth~r 
legal provisions. 

A purveyor owning all or part of the control area in 
fee simple, or who has possession and control of the san­
itary control area, even though the legal title is held by 
another, shall convey to the department a restriction on 
the use of the land in accordance with these rules, by: . 
appropriate legal document, such as a declaration of 
covenant. This document shall state no source of con- ; 
tamination may be constructed, stored,disposed or, '6~i 
applied without the permission of the departl11erifanif i..~ 
the purveyor, and if any change in ownership of the ' sys~ e ,,' 

tem or sanitary control area is considered,all affeCted ," ' " 
parties shall be informed of these requirements~ .. ' , "'i'j , . . 

Where portions of the control area are in theposses'~" ~ ' .. ' 
sion and control of another, the purveyor musfobiain'!a'c', . 
duly recorded restrictive covenant which shall run'\Vfiit'. ' 
the land, restricting the use of said land in . "', . " , 
with these rules, which shall be recorded in ' , 
wherein the land is located. 

(2) Adequate watershed control, 
treatment provided, shall be demonstrated 
mented for aIJ surface water sources pursuant ' 
248-54-225. A department guideline 
shed control is available to assist utilities in this rpo,iiiif t('1 

(3) In situations where regional ground 
sources are being utilized, collaborative actions 
taken by appropriate local, state, or federal .,'., '. 
when necessary to protect underground sources 
ing water. These may include, but not be linl1itt~d 'ittl~ 
Sole source aquifer designation; special 
or ground water resource management. 
thority: RCW 43.20.050. 83-19--002 
248-54-125, filed 9/8/83.] 

WAC 248-54-135 Distribution systems.(1 
distribution reservoirs shall have suitabJe' ,'" u'< IT .. ,' 1"1 

roofs or covers which excludes birds; ' ariil"u,.u, , ~:: 
and dust, and shall include appropriate 
safeguard against trespass, vandalism, ' ...• . 
Existing uncover-ed distribution reservoirs ' sha}1 
with the provisions of WAC 248-54-245;' . ': 

(2) Distribution systems shall be evaluated by 
hydraulic analysis acceptable to the departrrIen .. ' 

(3) In general, the minimum diameter of . 
tion mains should be six inches (150 . ..' 
signed to provide fire flows shall ha . 
distribution main size of six inches {ISO · rrilm ,I , :~J.n: 
tion of standard fire hydrants shaH nOlu ,oe i'i~rJl'{, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DNISIONONE 

SEA WEST SERVICES 
ASSOCIATION, a Washington non­
profit Corporation, 

Respondent/Plaintiff, 

v. 

JIM COPENHAVER and SUZANNE 
COPENHA VER, Husband and Wife, 
and the Marital Community Composed 
Thereof, et aI., 

AppellantslDefendants. 

NO. 65577-9 

DECLARATION OF SERVICE 

19 STATE OF WASHINGTON) 
) ss. 

20 COUNTY OF KING ) 

21 

22 

23 

24 

25 

26 

27 

28 

N 
o 

I, BRENDAN W. DONCKERS, under penalty of perjury under the laws of the 

State of Washington, declare as follows: 

I am an attorney at Gendler & Mann, LLP, attorneys for appellants/defendants Jim 

Copenhaver and Suzanne Copenhaver herein. On the date and in the manner indicated 

below, I caused the Appellants' Opening Brief to be served on: 

DECLARATION OF SERVICE - 1 

GENDLER & MANN, LLP 
1424 Fourth Avenue, Suite 715 

Seattle, WA 98101 
Phone: (206) 621-8868 

Fax: (206) 621-0512 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Jacob Cohen 
Cohen, Manni, Theune & Manni, LLP 
P.O. Box 889 
Oak Harbor, WA 98277-0889 
(Attorneys for Plaintiff) 

[x] By United States Mail 
[ ] By Legal Messenger 
[ ] By Facsimile 
[ ] By Federal ExpresslExpress Mail 
[x] By Electronic Mail 

(Debra@cmtlaw.net, 
Paula@cmtlaw.net) 

Catherine W. Smith 
Edwards, Sieh, Smith & Goodfriend, PS 
1109 First Avenue, Suite 500 
Seattle, WA 98101-2988 
(Attorneys for Plaintiff for Appeal) 

[x] By United States Mail 
[ ] By Legal Messenger 
[ ] By Facsimile 
[] By Federal ExpresslExpress Mail 
[x] By Electronic Mail 

( cate@washingtonappeals.com) 

DATED this Z 1-rU day of h ,201_( ,at Seattle, Washington. 

DECLARATION OF SERVICE - 2 

;6LuJ-
BRENDAN W. DONCKERS 

GENDLER & MANN. LLP 
1424 Fourth Avenue, Suite 715 

Seattle, WA 98101 
Phone: (206) 621.a868 

Fax: (206) 621'()512 


