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I INTRODUCTION

Appellant Hines REIT Seattle Design Center, LLC, leased property
to a corporate tenant. Stephen Earls executed a personal guaranty to Hines
of the tenant’s obligations under the lease. Mr. Earls died during the term
of the lease. The tenant was current on its obligations under the lease.
Hines at that time had no claim against the decedent under the guaranty. It
would never have had a claim unless the tenant defaulted.

Earls’ personal representative served a Notice to Creditors on
Hines under RCW 11.40.010 et seq., which governs the presentation of
claims in a probate estate by “[a] person having a claim against the
decedent.”” RCW 11.40.010. Hines did not present a creditor’s claim.
When the tenant defaulted some ten months later, Hines brought an action
against the estate on the guaranty.

Two decisions of this court hold, on indistinguishable facts, that
the claim that Hines brought in its petition is a claim against the estate,
not against the decedent, and is not barred even though not presented
under Ch. 11.40 RCW. The trial court, however, dismissed the action
under the creditor's claim statute. The trial court declined to follow the
existing case authority, abrogated a contractual right of guaranty that

expressly survived the death of the guarantor, and treated a future potential



contractual right as the equivalent of a current “claim.” In so doing, the
trial court erred.

II. ASSIGNMENTS OF ERROR

Assignment of Error No. 1: The trial court erred in dismissing

Hines REIT Seattle Design Center LLC’s Verified Petition to Enforce
Personal Guaranty (the “Petition”).

Assignment of Error No. 2. The trial court erred in awarding

attorneys’ fees to the Estate of Stephen Earls.

III. ISSUES RELATED TO ASSIGNMENTS OF ERROR

Issues Related to Assignment of Error No. 1.

Is a claim on a personal guaranty that arises after the guarantor’s
death, as a consequence of the principal’s default that first occurs after the
guarantor’s death, a claim against the guarantor’s estate rather than a claim
against the decedent?

Is the creditor's claim statute, RCW 11.40.010 ef seq., inapplicable
to an obligee under a personal guaranty, where at the date of the
guarantor’s death the principal is not in default, the guarantor owes

nothing, and the guarantor may never owe anything, under the guaranty?



Iv. STATEMENT OF THE CASE
A. Parties

The appellant Hines REIT Seattle Design Center LLC (“Hines”) is
the owner of the Seattle Design Center, a home furnishings showroom
facility. The decedent Stephen Earls was the president of the Stephen
Earls Corporation. All of the stock of the Stephen Earls Corporation was
held in a trust formed by the decedent in 1997. CP 5-6, 58.

B. Statement of Facts

On March 15, 2005, Hines’ predecessor in interest, Bay West
Design Center LLC, entered into a lease (the “Lease”) with the Stephen
Earls Corporation (the “Tenant’), covering certain premises at the Seattle
Design Center. The ten year Lease term began on January 1, 2006, and
expires on December 31, 2015. CP 6, 58, 16-56.

The decedent personally guaranteed the obligations of the Tenant
under the Lease, by execution of a Personal Guaranty that was attached to
the Lease as Exhibit F. CP 49. Under the Personal Guaranty, the
decedent “unconditionally and continuously guarantees to landlord. . . the
full and timely performance and observance by Tenant of all terms and
conditions of the Lease to be performed and observed by Tenant.” The
Personal Guaranty provided that in the event of the guarantor’s death, the

Personal Guaranty would remain in full force and effect and be binding on



his Estate. The Personal Guaranty also contains an attorneys’ fees clause
providing that the guarantor shall pay all costs and expenses incurred by
the landlord in enforcing either the lease or the guaranty “including a
reasonable amount for legal services performed by counsel . ...” CP 6,
49, 58-59.

The decedent died on October 17, 2008. CP 5, 58. Barry Wolf
was appointed as the personal representative of the decedent’s estate.

CP 5, 58. At the date of decedent’s death, the Tenant was in compliance
with all terms and conditions of the lease. CP 6.

The personal representative served a Probate Notice to Creditors
on Hines on or about October 30, 2008. CP 7, 60. The time within which
Hines would have been required to file a claim, if one were necessary,
expired on or about February 28, 2009. RCW 11.40.051. Hines did not
present a creditor’s claim to the Estate. CP 7.

In August 2009, about ten months after the decedent’s death, the
Tenant defaulted on the lease, making only a partial lease payment. The
Tenant continued thereafter to make only partial payments on the monthly
rent, through at least January 2010. CP 6-7.

C. Procedural History

On January 14, 2010, Hines filed its verified Petition to enforce the

Personal Guaranty. CP 5-56. The Estate in its answer averred that it



lacked knowledge or information sufficient to permit it to form a belief as
to the truth of the Petition’s allegations of the Tenant’s default, see CP 6-
7, 59, but in its narrative response, the Estate admitted the Tenant’s
default:

In August 2009, the Company failed to

make a full payment under the Lease. To

this day, the Company continues to occupy
the leased premises and pay partial rent

payments.

CP 63. The Estate raised the affirmative defense that the Petition was
barred by the creditor’s claim statute. CP 61. After hearing argument on
March 30, 2010, the Ex Parte and Probate Department Commissioner
dismissed the Petition with prejudice, on the ground that the action was
barred by the creditor's claim statute. CP 86-88.

Hines filed a motion to revise the ruling of the Commissioner
pursuant to RCW 2.24.050. CP 118-23. The revision motion was heard
on the record that was before the Commissioner, with no additional
briefing. The trial court, the Hon. Laura Gene Middaugh presiding,
denied the revision motion on May 19, 2010. CP 127-28.

Both the Commissioner and the trial court ruled that the Estate was
entitled to an award of attorneys’ fees and costs. CP 88, 127-28. On
June 22, 2010, the Commissioner awarded fees and costs in the total sum

of $48,587.77. CP 216-18.



Hines timely filed a notice of appeal on June 18,2010. CP 206-15.

V. ARGUMENT
A. Standard of Review.

The trial court’s rulings are subject to de novo review. Hines filed
its petition under the Trust and Estate Dispute Resolution Act,
RCW 11.96A.010 et. seq. Under TEDRA, petitions are to be decided at
the initial hearing, unless a party requests an evidentiary hearing.
RCW 11.96A.100(8). Neither party requested that the matter be put over
for trial. There were no disputed facts. The parties agreed that the Tenant
was not in default as of the date of death, that the Personal Representative
served a notice to creditors on Hines, that Hines did not present a
creditor’s claim, and that the Tenant first defaulted in August 2009,
several months after the expiration of the creditor’s claim period. The trial
court decided the matter as a pure issue of law — whether on these facts the
creditor's claim statute barred the relief sought in the petition. Where the
facts are undisputed, the standard of review on appeal is de novo. Nelson
v. Appleway Chevrolet, Inc., 129 Wn. App 927, 934, 121 P.3d 95 (2005);
Estate of Curry, 98 Wn. App 107, 112-13, 988 P.2d 505 (1999). In
addition, the interpretation of a statute is a matter of law subject to de novo
review. Castro v. Stanwood School Dist. No. 401, 151 Wn.2d 221, 224,

86 P.3d 1166 (2004).



B. The Creditor’s Claim Statute Does Not Bar Hines’
Claim Against the Estate on the Guaranty Because the
Claim Arose Against the Estate, Not the Decedent

1. The Statutory Scheme

RCW 11.40.010 et seq. sets out the statutory scheme by which
creditors who had claims against the decedent while he was alive assert
those claims against the decedent’s estate, by which personal
representatives allow or reject the claims, and, where the merits of the
claims are disputed, by which the claims are resolved. RCW 11.40.010
sets out the basic governing law:

A person having a claim against the
decedent may not maintain an action on the
claim unless a personal representative has
been appointed and the claimant has

presented the claim as set forth in this
chapter.

RCW 11.40.010 (emphasis supplied). (The current Ch. 11.40 RCW is set
out in full in the Appendix, at App. 00001-5, for the Court’s convenience.)
Under RCW 11.40.020, the personal representative may publish a notice
to creditors in the form prescribed in RCW 11.40.030, and may (but is not
required to) serve a notice to creditors on individual creditors of whom the
personal representative is aware. Within the time periods set out in

RCW 11.40.051," the creditor must file and serve a creditor’s claim. The

' The time periods differ depending upon whether the personal representative gave
notice, the method (publication or personal service) by which the personal representative



form of the claim submission is described in RCW 11.40.070. The
personal representative must allow or reject the claim within four months
of presentation. RCW 11.40.080. If the personal representative rejects the
claim, “the claimant must bring suit against the personal representative
within thirty days after notification of rejection or the claim is forever
barred.” RCW 11.40.100.

The creditor’s claim statute has been a part of the Washington
statutes governing probate procedure since 1854, although it has been
frequently amended. Persons whose claims are subject to the statutes are
in some places referred to as “claimants,” see, e.g.,, RCW 11.40.100, and
in other places as “creditors,” see, e.g., 11.40.040.

2. The Creditor’s Claim Statute Applies Only to
Claims That Have Arisen Against the Decedent,

Not to Claims that Arise Against the Decedent’s
Estate.

The creditor's claim statute provides that a “person having a claim
against the decedent may not maintain an action on the claim unless . . .
the claimant has presented the claim as set forth in this chapter.”

RCW 11.40.010 (emphasis added). In order for the creditor's claim
statute to bar a claim, the claim must have accrued “during the lifetime of

the decedent.” Estate of Wilson v. Livingston, 8 Wn. App. 519, 525, 507

gave notice, and, if the personal representative gave notice only by publication, whether
the creditor was “reasonably ascertainable.” RCW 11.40.051.



P.2d 902 (1973). The word claim is construed to be equivalent to a cause
of action. Barto v. Stewart, 21 Wash. 605, 615, 59 P. 480 (1899). Claims
that have arisen but are contingent or not yet due must still be presented.
Seattle Trust Company v. Zbinden, 170 Wash. 692, 694, 17 P.2d 629
(1932).

Claims that arise after the death of the decedent are not subject to
the creditor's claim statute. A claim that arises after the decedent’s death
“is treated differently; it is a claim against the estate, not the deceased.
Claims against the estate are not subject to the 4-month probate nonclaim
statute and need not be filed in order to be allowed.” Judson v. Associated
Meats & Seafoods, 32 Wn. App. 794, 797, 651 P.2d 222 (1982) (emphasis
in original).

3. Hines’ Claim Against the Estate of Earls Arose

After the Date of Death, and Is a Claim Against
the Estate, Not Against the Decedent.

The question presented by this case is whether an obligee under a
decedent’s undertaking has a “claim against the decedent” at the date of
death within the meaning of RCW 11.40.010, if, when the decedent died,
the decedent was not in default of his obligation, owed no performance
under the undertaking, and might never owe any performance under the

undertaking. The law governing personal guaranties, the plain language of



the probate statute, and the case law decided by this Court, demonstrate
that the answer is no.
a. No Claim Arises Against a Personal

Guarantor Until the Default of the
Principal.

In Washington, a contract of guaranty is a promise by a guarantor
collateral to the obligation of a principal that binds the guarantor to
perform in the event of the principal’s nonperformance. Wilson Court Ltd.
P’ship v. Tony Maroni’s Inc., 134 Wn.2d 692, 707, 952 P.2d 590 (1998).
Even if the principal’s contract with the obligee is on the same instrument
or piece of paper as the guarantor’s contract with the obligee, the
principal’s and the guarantor’s obligations are separate and independent.
Id. An obligee’s cause of action against a guarantor does not accrue until
liability on the guaranty is triggered and the obligee is entitled to maintain
a cause of action for damages against the guarantor. First Md. Leasecorp
v. Rothstein, 72 Wn. App. 278, 285-86, 864 P.2d 17 (1993). In Rothstein,
the Rothsteins invested in a venture to be carried out by a partnership.
The partnership obtained a bank loan that the Rothsteins personally
guaranteed. Their obligations under the guaranty were secondary,
requiring the obligee to first seek relief from the partnership before
enforcing the guarantee against the Robinsons. The partnership later

defaulted on the loan. The bank obtained a judgment against the

10



partnership and then commenced an action against the Rothsteins. The
Rothsteins settled with the bank, and proceeded on third-party fraud
claims against one of the partners. The Court adopted the federal rule on
when a cause of action accrues:

“[A] cause of action accrues when the
plaintiff is aware of the wrong and can
successfully bring a cause of action.
Applying this principle, we have held that a
cause of action does not accrue at the time
plaintiff becomes aware of a wrong if, at
that time, the plaintiff’s damages are not
certain to occur or too speculative to be
proven.”

Id. at 284 (quoting Acri v. Int’l Ass’n of Machinists, 781 F.2d 1393, 1396
(9th Cir. 1986)). The Rothstein Court explained that a cause of action
against a guarantor accrues once its liability on the guaranty is triggered
and the obligee is able to maintain a cause of action for damages against
the guarantor:

Rothsteins’ liability to [the bank] was
secondary, not primary. Unless the
partnership defaulted and partnership assets
were insufficient to satisfy the loan,
Rothsteins would have no liability on their
guaranty. Therefore, at the time of the
alleged misrepresentations, damages based
on the guaranty were speculative and
Rothsteins were not entitled to maintain an
action for damages at that time. . . . Once
the partnership defaulted and the bank made
its demand on the guarantors, damages were
no longer speculative, even though their

11



extent was not known. At that time,
Rothsteins’ cause of action accrued.

Id. at 285-86.

Here, Hines had no cause of action against Stephen Earls on the
date of his death, because the Tenant had not defaulted on its obligations
under the Lease. Stephen Earls owed no performance to Hines as of the
date of death, and Hines had no claim against him. The claim arose later,
against the Estate, not against Mr. Earls, when the Tenant first defaulted
some ten months after Mr. Earls died.

b. Under Washington Case Law,
Undertakings as to Which No

Performance is Due Are Not “Claims”
under RCW 11.40.010.

This Court has previously recognized that a decedent’s
undertakings entered into before death are not subject to the creditor’s
claim statute if the obligation to perform did not arise until after death. In
Foley v. Smith, 14 Wn. App. 285, 539 P.2d 874 (1975), the Foleys sold
real estate to a purchaser (the “first purchaser”). The Foleys then sold the
same real estate to the Smiths, giving the Smiths a statutory warranty
deed. The first purchaser thereafter brought an action for specific
performance against the Foleys and the Smiths, seeking to obtain title to

and possession of the real estate.

12



While the first purchaser’s action was pending, Mr. Foley died.
His personal representative gave notice to creditors. The Smiths, to whom
Mr. Foley had deeded the property that the first purchaser was suing to
recover, did not present a creditor’s claim.

The trial court subsequently entered a decree of specific
performance in favor of the first purchaser. The decree divested the
Smiths of title to the property. The Smiths then sued Mr. Foley’s estate
for breach of his warranty of title and his covenant of quiet enjoyment in
the Statutory Warranty Deed. Mr. Foley’s personal representative
defended on the ground that the Smiths had not presented a creditor’s
claim, and that their action was therefore barred by the creditor's claim
statute.

This Court rejected the defense, holding that the breach of
warranty took place only when the decree of specific performance was
entered, and therefore that the claims arose after the husband’s death. The
court concluded that the creditor's claim statute did not apply, because it
“is unnecessary to file a creditor’s claim with an estate where the claim
did not arise until after” the decedent’s death. Foley, 14 Wn. App. at 294.

Foley is on all fours with this case. Mr. Foley, like Mr. Earls,
executed an undertaking while he was alive. In Foley, the undertaking

was the making of the statutory warranties to the Smiths in the Statutory

13



Warranty Deed. In the instant case, the undertaking was Mr. Earls’
personal guaranty. Even though the Smiths were obviously aware of the
contractual undertakings that ultimately resulted in a claim, Mr. Foley
owed no damages and might never have owed damages to the Smiths at
the date of Mr. Foley’s death. Likewise Mr. Earls here owed no
performance and no damages to Hines at the date of his death.” Neither
the Smiths nor Hines presented a creditor's claim. Both the Smiths and
Hines brought an action against the estates of their obligors after
performance became due. The Court held in Foley that the creditor's
claim statute did not bar the Smiths’ action because the claim arose after
the decedent died. In this case the trial court erred as a matter of law by
dismissing Hines’ petition under RCW 11.40.010.

Five years later this Court followed Foley in Runkle v. Bank of
California, 26 Wn. App. 769, 770-71, 614 P.2d 226 (1980). In Runkle the
decedent (Lydia) executed a Will that designated two parties (Robert, her
husband, and Harry, her nephew and also her executor) as the sole
beneficiaries of her estate. Shortly thereafter, Lydia executed an

agreement with Robert and Harry:

? This case presents an even more compelling case than Foley. Even before Mr. Foley’s
death, both he and the Smiths already were defendants in the lawsuit by the first
purchaser. The Smiths therefore were aware that if the outcome of the first purchaser’s
lawsuit was unfavorable, Mr. Foley would be in breach of his warranties in the deed. In
this case, the Tenant was in full compliance with the lease.

14



Robert . . . and Harry. . . each agree at the

time any money is received by each of us

from [Lydia’s estate] each of us will pay . . .

the sum of $2,500.00 (to each of three

specified individuals).
Id. at 771. Lydia died. Before her estate distributed any money to Robert,
Robert also died. The Bank of California was appointed as Robert’s
personal representative. No creditor’s claim was presented in Robert’s
estate with respect to his agreement with Lydia. After the time for the
presentation of creditor’s claims against Robert’s estate expired, Lydia’s
estate distributed money to Robert’s executor, Bank of California. /d.
Harry, as personal representative of Lydia’s estate, then asked the Court to
order the Bank of California to make the $2,500 gifts under Robert’s
agreement with Lydia. /d. The Bank of California defended on the
ground that the agreement was in place before Robert died, and that no
creditor’s claim had been presented. This Court held that the creditor's
claim statute was inapplicable because the claim arose after the decedent’s

death:

We hold the Non-Claim Statute inapplicable
because the claim arose after the decedent’s
death. The agreement stated that [Robert]
would pay each of three named beneficiaries
$2,500 “at the time any money (was)
received by (him) from the estate [of the
decedent].” The money was not received
until after [Robert’s] death and therefore the
Non-Claim Statute is inapplicable. Foley v.

15



Smith, 14 Wn. App. 285, 539 P.2d 874
(1975).

Id. at 773. The holding in Runkle applies here. In both cases the decedent
entered into an undertaking while alive. In both cases no performance was
due at the date of the obligor’s death because the condition precedent for
any obligation to perform had not yet occurred: Robert’s obligation to
perform was conditional upon his receipt of a distribution from Lydia’s
estate. Stephen Earls’ obligation to perform was conditional upon the
default of the Tenant. In both cases the obligee did not file a creditor’s
claims. In both cases, the obligation to perform ripened after the
expiration of the creditor’s claim period. Because Hines’s claim arose
against the estate, not against the decedent, the trial court erroneously
dismissed the petition.
C. The Trial Court Erroneously Concluded That the
Legislature Intended to Include All Possible Future

Contractual Obligations Within the Meaning of the
Word “Claim” in RCW 11.40.010.

The trial court in construing the creditor's claim statute relied upon
a chain of reasoning based on several sections of the statute. The court
observed that RCW 11.40.010 provides that a person having a claim
against the decedent may not maintain an action on the claim unless the
claimant has presented the claim “as set forth in this chapter.” VRP 1.

The Court then observed that RCW 11.40.070 provides that if the claim is

16



unliquidated or contingent, the claimant must describe the contingency.
VRP 2. The court appeared to recognize that neither RCW 11.40.010 nor
any other section of the statute expressly requires that contingent claims
be presented, but said the reference to contingent claims in

RCW 11.40.070 would be “nonsensical” if the statute did not require the
presentation of contingent claims. VRP 2.

The trial court was incorrect for at least two reasons. First, Hines’
potential right to seek payment from Mr. Earls if the Tenant defaulted on
the lease was not a claim at all, contingent or otherwise, but a future
contractual right. A claim is not the equivalent of a potential future right
under a contract, and the law cannot assume that the tenant under a
commercial lease will eventually default. No one would say that a party to
a contract has a “claim” against the other contracting party unless and until
there has been a breach or, at a minimum, it is clear that performance is or
will become due. Washington courts measure the time of accrual of
claims in probate matters in the same way as accrual of causes of action.
See Livingston, 8 Wn. App. at 526 (discussing the accrual of a cause of
action on an open account in the probated context).

One can readily think of rights that are indisputably claims, but at
the same time are also contingent. For example, a lender plainly has a

current claim against the maker of a mortgage note that is in default for

17



nonpayment; but if the maker dies, the lender’s claim against assets of the
estate other than the collateral would be contingent on the insufficiency of
the proceeds of the collateral to discharge the debt. Seattle Trust v.
Zbinden 1is an instance in which just such a claim was the subject of a
creditor’s claim, and was described by the court as “contingent.” Seattle
Trust, at 692. In this case, however, at the date of Mr. Earl’s death it was
entirely possible that the Tenant would never default. Hines at that time
had no claim against Mr. Earls, contingent or otherwise.
The trial court’s analysis is also not supported by the statute’s

legislative history.b The language to which the trial court referred in
RCW 11.40.070, stating that if the claim is contingent or not yet due, the
creditor's claim submission should describe the nature of the uncertainty
or the date when performance would become due, was added to the statute
in 1974, in what was at the time generally called the Probate Reform Act
of 1974. Laws of 1974, 1% Ex. Sess., ch. 117, Part V (App. 000006-9).
Prior to the adoption of the Probate Reform Act of 1974, the basic rule
(now codified in RCW 11.40.010, but which was then codified in
RCW 11.40.080) read as follows:

Claims must be presented. No holder of

any claim against a decedent shall maintain

an action thereon, unless the claim shall
have been first presented as herein provided.

18



Laws of 1965, ch. 145, § 11.40.080. (App. 000012) The statute did not
describe the content of the creditor's claim submission, other than to
require that it be supported by affidavit, as follows:

Affidavit of claimant. Every claim served

and filed as above provided [in what was

then RCW 11.40.010] shall be supported by

the affidavit of the claimant that the amount

is justly due, that no payments have been

made thereon, and that there are no offsets

to the same to the knowledge of the
claimant.

Id. § 11.40.020 (App. 000010).

In 1969, the National Conference of Commissioners on Uniform
State Laws and the American Bar Association approved the Uniform
Probate Code. 8 (Part 1) UNIFORM LAWS ANNOTATED 1 (1998 ed.).
Within the next few years, Washington legislators considered several bills
that would have affected the probate code. One bill, House Bill 266,
would have adopted the Uniform Probate Code substantially in its entirety.
Another bill, House Bill 748, provided for the adoption only of portions of
the Uniform Probate Code, and made other revisions to Washington’s
probate code. In 1973-74, the legislators and members of the bar
discussed which bill among these two and others would be adopted. See,

e.g., Leg Hist 96, 163-67, 181, 182-86, 188-89, 233-34, 239-40. >

? References to “Leg Hist ” are to the legislature’s bill files relating to H.B. 748
(which became Laws of 1974, ch. 117), maintained by the Secretary of State in its

19



Ultimately, the legislature passed H.B. 748. Laws of 1974, 1* Ex. Sess.,
ch. 117. The new law adopted only portions of the Uniform Probate Code.
Section 34 of the act amended what had been RCW 11.40.020, to include
the language that is now part of RCW 11.40.070, addressing the form of
the claim submission, and providing that the form should state that:

%) If the claim is secured, unliquidated

or contingent, or not yet due, the nature of

the security, the nature of the uncertainty,
and the due date of the claim . . ..

Id. § 34 (App. 000007). The same section also deleted the previous
requirement of RCW 11.40.020 that the claim was to be supported by
affidavit. /d. The Probate Reform Act of 1974 did not modify the
provisions of the fundamental rule of the creditor's claim statute in RCW
11.40.080 (now RCW 11.40.010) providing only that “no holder of any
claim against a decedent shall maintain an action thereon, unless the
claim shall have first been presented as herein provided.”

It is evident from the legislative history that the principal concerns
of the drafters of H.B. 748 in connection with the creditor's claim statute
were to delete the requirement that the claim be supported by affidavit,
and to modify the time within which the personal representative must act

on a claim. There is no suggestion in the legislative history that either the

archives, and attached for the convenience of the Court and the respondent to the
Declaration of Ladd B. Leavens Regarding H.B. 748 Legislative History, filed herewith.
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drafters of H.B. 748 or any legislator had any thought that they were
expanding or the scope of the statute to cover undertakings into which the
decedent had entered prior to death, but as to which no performance was
due, and as to which performance might never become due, at the date of
death. The legislative history repeatedly describes the purpose of the
modifications to the creditors claim portion of the probate code as follows:

Provide for filing, without necessity of

affidavit, of creditors’ claims; the contents

thereof; the powers of a personal

representative as to such claims; and that

claims are deemed allowed if not rejected

within six months after date of first
publication of notice to creditors.

Leg Hist 4, 14, 92, 115. There is no suggestion that the legislators, or the
members of the bar who were advocating the changes, were contemplating
that by adding the new language regarding the form of the notice
(language made necessary only because the requirement that the claim be
presented by affidavit was being dropped), they would bring all future
contractual or other rights within the statute, even if they had not ripened
into a claim.

This conclusion is further supported by the fact that the drafters of
the H.B. 748, and the legislators themselves, did not adopt that portion of
the Uniform Probate Code that described what types of claims were

subject to the statute. The Uniform Probate Code included potentially
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more expansive language than Washington’s RCW 11.40.080 (now
11.40.010):

(a) All claims against a
decedent’s estate which arose before the
death of the decedent, including claims of
the estate and any subdivision thereof,
whether due or to become due, absolute or
contingent, liquidated or unliquidated,
founded on contract, tort, or other legal
basis, . . . are barred against the estate
... unless presented within [time limits set
forth in the section].

8 (Part 1) UNIFORM LAWS ANNOTATED § 3-803.

Both Foley v. Smith and Runkle v. Bank of California were decided
after the adoption of the H.B. 748 — Foley in 1975 and Runkle in 1980. In
Foley, the decedent died before the effective date of the adoption of H.B.
748; in Runkle, the decedent died after the effective date. Neither case
discussed the legislation, perhaps because the operative statutory section
(then RCW 11.40.080, now RCW 11.40.010) was not modified by the new
legislation. As this Court recognized on indistinguishable facts in Foley
and Runkle, Hines’ claim was not against the decedent but rather against

the decedent’s estate, and is not subject to the claim presentation

requirements of RCW 11.40.010 et segq.
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D. The Courts May Not on Policy Grounds Read Into the
Statute Requirements That the Legislature Has Not
Chosen to Include.

As discussed above, the plain language of the statute limits the
application of RCW 11.40.010 to “claim[s] against the decedent.”
Nevertheless, the trial court expanded the express reach of
RCW 11.40.010, suggesting that Hines’ reliance on the plain language of
the statute as applying only to “claims against the decedent” would “defeat
the intent of the probate structure.” VRP 3. The trial court’s construction
of RCW 11.40.010 reads into the short and plain code section substance
that the legislature did not express. In so doing, the trial court abrogated
contractual rights that expressly survived Mr. Earl’s death under the terms
of the Personal Guaranty, and that had not yet and might have never
ripened into a claim, against either Mr. Earls or his estate.

The Washington Supreme Court has recently reaffirmed the
importance of closely adhering to statutory language, as opposed to
attempting to create what the courts might think is a rational policy by
reading words and meanings into a statute that are not there. In Broom v.
Morgan Stanley DW, Inc., 169 Wn.2d 231, 236 P.2d 182 (2010), the
Supreme Court held that statutes of limitations, which specifically require
that “actions” be commenced or that parties “sue” within a certain time, do

not apply in the context of arbitration proceedings, which are not literally
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“actions” or “suits” as described in the statutes of limitations. Based on
this interpretation of the potentially applicable statutes, RCW 4.16.005,
RCW 4.16.130, and RCW 21.20.430(4)(b), the Court held that an
arbitration award that applied a statute of limitations to bar the arbitration
claims was facially erroneous, and affirmed the vacation of the award. Id.
at 240-245.

Adherence to the actual wording of the statute in this case prevents
the Court from incorporating into RCW 11.40.010 undertakings of the
decedent that have not ripened into claims. The Legislature sets policy. It
is free to enact legislation that would require the presentation, in a probate
estate, of all, some, or no future contractual obligations. It would be easy
enough to write a code section that would have required Hines to notify
the personal representative of its potential rights under the Personal
Guaranty. The legislature has not done so. The Courts must enforce the
law as written.

E. The Court Should Reverse the Award of Attorneys’
Fees to the Estate

If this Court reverses the trial court and reinstates Hines’ petition
on the personal guaranty, the Court should also vacate the award of

attorneys’ fees in favor of the Estate.
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F. The Court Should Award Hines Its Attorneys’ Fees on
Appeal

Hines brought its petition below under TEDRA, RCW 11.96A.010
et seq. TEDRA permits the Court to award fees “”’to any party . . . in such
amount and in such manner as the court determines to be equitable.”

RCW 11.96A.150. In addition, the Personal Guaranty entitles Hines to
recover reasonable attorneys’ fees incurred in enforcing the Personal
Guaranty. CP 49. If the Court determines that Hines’ petition below was
not barred by the creditor's claim statute, and reinstates the action, the
Court should award Hines its fees incurred in connection with this appeal,
and instruct the trial court to award Hines its fees incurred there.

VI. CONCLUSION

For the foregoing reasons, Hines requests that this Court reverse
the decision of the trial court, award Hines its attorneys’ fees incurred on

appeal, and remand for a determination of damages.

25



RESPECTFULLY SUBMITTED this 1st day of November, 2010.

Davis Wright Tremaine LLP
Attorneys for Appellant
Hines Reit Seattle Design Center LLC

Ladd B. Leavens >~

WSBA #11501

1201 Third Avenue, Suite 2200
Seattle, WA 98101-3045
Telephone: (206) 757-8082
Fax: (206) 757-7082

e-mail: laddleavens@dwt.com

DWT 15903782

26



PROOF OF SERVICE
I hereby certify that on November 1, 2010, I caused a copy of the
foregoing document to be served via hand delivery on the following:

Counsel for Barry Wolf, Personal Representative of the Estate of
Stephen Earls:

Peter Ehrlichman

Ieva Butkute

Dorsey & Whitney LLP

Columbia Center

701 Fifth Avenue, Suite 6100

Seattle, WA 98104-7043

DATED this 1* day of November, 2010.

Davis Wright Tremaine LLP

Ladd B. Leaveﬁsf
WSBA #11501

27
DWT 15903782v1 0050066-000203



CONTENTS OF APPENDIX

Document Page
Ch. 11.40 RCW - Creditor’s Claim Statute (Current) APP 000001 - 5
Laws of 1974, 1% Ex. Sess., ch. 117 (Part V) APP 000006 - 9

Laws of 1965, ch. 145, § 11.40.010 ef seq. APP 000010 - 14



Chapter 11.40 RCW
CLAIMS AGAINST ESTATE

Sections

11.40.010  Claims—Presentation—Other notice not affected.

11.40.020  Notice to creditors—Manner—Filings—Publication.

11.40.030  Notice to creditors—Form. .

11.40.040  "Reasonably ascertainable" creditor—Definition—Reason-
able diligence—Presumptions—Petition for order.

11.40.051  Claims against decedent—Time limits.

11.40.060  Claims involving liability or casualty insurance—Limita-

: tions—Exceptions to time limits.

11.40.070  Claims—Form—Manner of presentation—Waiver of defects.

11.40.080  Claims—Duty to allow or reject—Notice of petition to
allow—Attorneys’ fees. :

11.40.090  Allowance of claims—Notice—Automatic allowance—Peti-
tion for extension—Ranking of claims—Barred claims.

11.40.100  Rejection of claim—Time limits—Notice—Compromise of
claim,

11.40.110  Action pending at decedent’s death—Personal representative
as defendant.

11.40.120  Effect of judgment against personal representative.

11.40.130  Judgment against decedent—Execution barred upon dece-
dent’s death—Presentation—Sale of property. ’

11.40.135  Secured claim—Creditor’s right.

11.40.140 Clai]m of personal representative—Presentation and petition—
Filing.

11.40.150  Notice to creditors when personal representative resigns, dies,
or is removed—Limit tolled by vacancy.

11.40.160  Personal representative as successor to notice agent—Notice
not affected—Presumptions—Duties.

Action on claim not acted on—Contribution: RCW 11.76.170.
Contingent or disputed claims, procedure: RCW 11.76.190.
Evidence, transaction with persbn since deceased: RCW 5.60.030.
Guardianship—Claims: RCW 11.92.035.

Incompetent, deceased, claims against estate of: RCW 11.88.150.
Judgment against executor or administrator, effect: RCW 4.56.050.
Liability of personal representative: RCW 11.76.160.

Limitation of actions: Chapter 4.16 RCW.

Order maturing claim not due: RCW 11.76.180.

Order of payment of debts: RCW 11.76.110.

Payment of claims where estate insufficient: RCW 11.76.150. o

Quasi-community property—Lifetime transfers—Claims by surviving spouse
or surviving domestic partner: RCW 26.16.240.

Sale, etc., of property—Priority as to realty or personalty: Chapter 11.10
RCW. ) .

Survival of actions: Chapter-4.20 RCW. .
Tax constitutes debi—Priority of lien: RCW 82.32.240. . .

11.40.010 Claims—Presentation—Other notice not
affected. A person having a claim against the decedent may
not maintain an action on the claim unless a personal repre-
sentative has been appointed and the claimant has presented
the claim as set forth in 'this chapter. However, this chapter

does not affect the notice under RCW 82.32.240 or the ability

to maintain an action against a notice agent under chapter
11.42 RCW. [1997 ¢ 252 § 7; 1995 1st sp.s. ¢ 18 § 58; 1994
€221 §25;1991¢5§1;1989¢333§1; 1974 ex.s.c 117§

(2008 Ed.)
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Claims Against Estate

33; 1967 c 168 § 7; 1965 ¢ 145 § 11.40.010. Prior: 1923 ¢
142 § 3; 1917 ¢ 156 § 107; RRS § 1477; prior: Code 1881 §-
1465; 1860 p'195 § 157; 1854 p 280 § 78.]

Application—1997 ¢ 252 §§ 1-73: See note following RCW
11.02.005.

Conflict with federal requirements—Severability—Effective date—
1995 1st sp.s. c 18: See notes following RCW 74.39A.030., .

Effective dates—1994 ¢ 221: See note following RCW 11.94.070.-

Application—Effective date—1989 ¢ 333: "This act is necessary for
the immediate preservation of the public peace, health, or safety, or the sup-
port of the state government and its-existing public institutions, and shall take
effect immediately [May 11, 1989]. This act shall apply to probate proceed-
ings that are open on or are commenced after the effective date, except that
section 5 of this act shall apply only to decedents dying after the effective
date." [1989¢333§9.]

Application, constructlon——Severahility—Effectlve date—1974
ex.s. ¢ 117: See RCW 11.02.080 and notes following.

Publication of legal notices: Chapter 65.16 RCW.

11.40.020 Notice to creditors—Manner—Filings—

Publication. (1) Subject to subsection (2) of this section, a -

personal representative may give notice to the creditors of the
decedent, in substantially the form set forth in RCW
11.40.030, announcing the personal representative’s appoint-
ment and requiring that persons having claims-against the

decedent present their claims within the time specified in |

RCW 11.40.051 or be forever barred as to claims against the
decedent’s probate and nonprobate assets. If notice is given:

(a) The personal representative shall file the notice with
the court;

(b) The personal representative shall cause the notice to
be published once each week for three successive weeks in a
legal newspaper in the county in which the estate is: bemg
administered;

(c) The personal representative may, at any time during
the probate proceeding, give actual notice to creditors who
become known to the personal representative by serving the
notice on the creditor or mailing the notice to the creditor at
the creditor’s last known address, by regular first-class mail,
postage prepaid; and

(d) The personal representative shall also mail a copy of
the notice, including the decedent’s social security number,
to the state of Washington departmcnt of social and health
services office of financial recovery.

The personal representatlve shall file with the court
proof by affidavit of the giving and publication of the notice.

(2) If the decedent was a resident of the state of Wash- '

ington at the time of death and probate proceedings are com-
menced in a county other than the county of the decedent’s
residence, then instead of the requirements under subsection
(1)(a) and (b) of this section, the personal representative shall
cause the notice to creditors in substantially the form set forth
in RCW 11.40.030 to be published once each week for three
successive weeks in a legal newspaper in the county of the
decedent’s residence and shall file the notice with the supe-
rior court of the county in which the probate proceedings
were commenced. [2005 ¢-97 § 4; 1999 ¢ 42 § 601; 1997 ¢
252 §8;1974 ex.s.c 117°§34; 1965 ¢ 145 § 11.40.020. Prior:
1917 ¢ 156 § 108; RRS § 1478 prior: 1883 p 29§ 1; Code
1881 § 1468.]

Part headings and captions not law—Effective date—1999 ¢ 42: See
RCW 11.96A.901 and 11.96A.902.

(2008 Ed.)

11.40.040

Application—1997 ¢ 252 §§ 1-73: See note following RCW
11.02.005. .

Application, construetion—-Severability—-Effectwe date—1974
ex.s. ¢ 117: See RCW 11.02.080 and notes following.

11.40.030 Notice to creditors—Form. Notice under
RCW 11.40.020 must-contain the following elements in sub-
stantially the following form:

CAPTION )  No. :
OFCASE )  PROBATE NOTICE TO
)  CREDITORS
.......... )  RCW 11.40.030

The personal representative named below has been
appointed as personal representative of this estate. Any per-
son having a claim against the decedent must, before the time
the claim would be barred by any otherwise applicable statute
of limitations, present the claim in the manner as provided in
RCW 11.40.070 by serving on or mailing to the personal rep-
resentative or the personal representative’s attorney at the
address stated below a copy of the claim and filing the origi-
nal of the claim with the court in which the probate proceed-
ings were commenced. The claim must be presented within
the later of: (1) Thirty days after the personal representative
served or mailed the notice to the creditor as provided under
RCW 11.40.020(1)(c); or (2) four months after the date of
first publication of the notice. If the claim is not presented
within this time frame, the claim is forever barred, except as

. otherwise provided in RCW 11.40.051 and 11.40.060. This

bar is effective as to claims against both the decedent’s pro-
bate and nonprobate assets.

Date of First
Publication:

Personal Representative:

. Attorney for the Personal Representative:
Address for Mailing or Service:
Court of probate proceedings and cause number:

[2005¢ 97 § 5, 1997 ¢ 252 § 9; 1989 ¢ 333 § 7; 1977 exs. ¢
234 §8;1974 ex.s. ¢ 117 § 35; 1965 ¢ 145 § 11.40.030. Prior:
1963 ¢ 43 § 1; 1917 ¢ 156 § 109; RRS § 1479; prior: Code
1881 § 1469; 1873 p 285 § 156; 1854 p 281 § 82.]

Rules of court: SPR 98.08W, 98.10W, 98.12W.

Application—1997 ¢ 252 §§ 1-73: See note following RCW
11.02.005.

Apphcahon—Effective date—1989 ¢ 333: See note following RCW
11.40.010.

Application, effective date—Severability—1977 ex.s. ¢ 234: See
notes following RCW 11.20.020.

Application, construction—Severability—Effective date—1974
ex.s. ¢ 117: See RCW 11.02.080 and notes following.

11.40.040 "Reasonably ascertainable" creditor—
Definition—Reasonable diligence—Presumptions—Peti-
tion for order. (1) For purposes of RCW 11.40.051, a "rea-
sonably ascertainable" creditor of the decedent is one that the
personal representative would discover upon exercise of rea-
sonable diligence. The personal representative is deemed to
have exercised reasonable diligence upon conducting a rea-

[Title 11 RCW—page 35]
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11.40.051

sonable review of the decedent’s correspondence, including
correspondence received after the date of death, and financial
records, including personal financial statements, loan docu-
ments, checkbooks, bank statements, and income tax returns,
that are in the possession of or reasonably available to the
personal representative. )

(2) If the personal representative conducts the review,
the personal representative is presumed to have exercised
reasonable diligence to ascertain creditors of the decedent
and any creditor not ascertained in the review is presumed not
reasonably ascertainable within the meaning of RCW
11.40.051. These presumptions may be rebutted only by
clear, cogent, and convincing evidence.

(3) The personal representative may evidence the review
and resulting presumption by filing with the court an affidavit
regarding the facts referred to in this section. The personal
representative may petition the court for an order declaring
that the personal representative has made a review and that

.any creditors not known to the personal representative are not

reasonably ascertainable. The petition must be filed under
RCW 11.96A.080 and th¢ notice specified under RCW
11.96A.110 must also be given by publication. [1999 ¢ 42 §
607; 1997 ¢ 252 § 10; 1994 ¢ 221 § 28; 1974 ex.s. ¢ 117 § 36;
1965 ¢ 145 § 11.40.040, Prior: 1917 ¢ 156 § 110; RRS §
1480; prior: Code 1881 § 1470; 1854 p 281 § 83.]

Part headings and captions not law—Effective date—1999 ¢ 42: See
RCW 11.96A.901 and 11.96A.902.

Application—1§97 ¢ 252 §§ 1-73: See note following RCW
11.02.008.

Effective dates—1994 ¢ 221: See note following RCW 11.94.070.

Application, construction—Severability—Effective date—1974
ex.s. ¢ 117: See RCW 11.02.080 and notes following.

" Order of payment of debts: RCW 11.76.110.

11.40.051- Claims against decedent—Time limits. (1)
Whether or not notice is provided under RCW 11.40.020, a
person having a claim against the decedent is forever barred

from making a claim or commencing an action against the -

decedent, if the claim or action is not already barred by an
otherwise apphcable statute of limitations, unless the creditor
presents the claim in the manner provided in RCW 11.40.070
within the following time limitations: '

(a) If the personal representative provided notice under
RCW 11.40.020 and the creditor was given actual notice as
provided in RCW 11.40.020(1)(c), the creditor must present
the claim within the later of: (i) Thirty days after the personal
representative’s service or mailing of notice to the creditor;
and (ii) four months after the date of first publication of the
notice;

(b) If the personal representative provided notice under
RCW 11.40.020 and the creditor was not given actual notice
as provided in RCW 11.40.020(1)(c): ‘

(i) If the creditor was not reasonably ascertainable, as
defined in RCW 11.40.040, the.creditor must present the
claim within four months after the date of first publication of
notice; ' '

(ii) If the creditor was reasonably ascertainable, as
defined in RCW 11.40.040, the creditor must present the
claim within twenty-four rnonths after the decedent’s date of
death; and

[Title 11 RCW—page 36]

Title 11 RCW: Probate and Trust Law

(c) If notice was not provided under this chapter or chap-
ter 11.42 RCW, the creditor must present the claim within
twenty-four months after the decedent’s date of death.

(2) An otherwise applicable statute of limitations applies
without regard to the tolling provisions of RCW 4.16.190.

(3) This bar is effective as to claims against both the
decedent’s probate and nonprobate assets. [2005 ¢ 97 § 6;
1997 ¢ 252 § 11.] ’

Application—1997 ¢ 252 §§ 1-73: See note following RCW
11.02.005.

11.40.060 Claims involving liability or casualty
insurance—Limitations—Exceptions to time limits. The
time limitations for presenting claims under this chapter do
not accrue to the benefit of any liability or casualty insurer.
Claims against the decedent or the decedent’s marital com-
munity that can be fully satisfied by applicable insurance
coverage or proceeds need not be presented within the time
limitation of RCW 11.40.051, but the amount of recovery.
cannot.exceed the amount of the insurance. The claims may
at any time be presented as provided in RCW 11.40.070, sub-
ject to the otherwise relevant statutes of limitations, and do
not constitute a cloud, lien, or encumbrance upon the title to’
the decedent’s probate or nonprobate assets nor delay or pre-
vent the conclusion of probate proceedings or the transfer or
distribution of assets of the estate. This section does not serve
to extend any otherwise relevant statutes of hmltat;,ons
[1997 ¢ 252 § 12; 1974 ex.s. ¢ 117 § 37; 1965 ¢ 145 §
11.40.060. Prior: 1917 ¢ 156 § 112; RRS § 1482; prior:
Code 1881 § 1472; 1873 p 285 § 159; 1869 p 166 § 665; 1854
p 281 § 84.])

Application—1997 ¢ 252 §§ 1-73: See note follovnng RCW
11.02.005.

Application, construction—Severability—Effective date—1974
ex.s. ¢ 117: See RCW 11.02.080 and notes following.

11.40.070 Claims—Form—-Manner of presenta-
tion—Waiver of defects, (1) The claimant, the claimant’s
attorney, or the claimant’s agent shall sign the claim and .
include in the claim the following information: .- =~ ... .

(a) The name and address of the claimant; -

(b) The name, address, if different from that of the clalm-
ant, and nature of authority of an agent signing the claim on
behalf of the claimant;

(c) A statement of the facts or circumstances constituting
the basis of the claim;

(d) The amount of the claim; and

(e) If the claim is secured, unliquidated, contmgent or
not yet due, the nature of the security, the nature of the uncer-

_ tainty, or the date when it will become due.

-Failure to describe correctly the information in (c), (d),
or (e) of this subsection, if the failure is not substantially mis-
leading, does not invalidate the claim.

(2) A claim does not need to be supported by affidavit,

(3) A claim must be presented within the time limits set
forth in RCW 11.40.051 by: (a) -Serving on or mailing to, by
regular first-class mail, the personal representative or the per-
sonal representative’s attorney a copy of the signed claim;
and (b) filing the original of the signed claim with the court in
which probate proceedings were commenced. A claim is
deemed presented upon the later of the date of postmark or

(2008 Ed.)
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Claims Against Estate’

service on the personal-representative, or the personal repre-
sentative’s attorney, and filing with the court.

(4) Notwithstanding .any. other provision of this chapter,
if.a claimant makes a‘written demand for payment within the
time limits set forth in RCW 11:40.051, the personal repre-
sentative may waive formal defects and elect to treat the
demand as a claim properly filed under this chapter if: (a)
The claim was due; (b) the -amount paid is the amount of
indebtedness over and above all payments and:offsets; (¢) the
estate is solvent; and:(d) the payment is made in-good faith.
N'othing in this chapter limits application of the.doctrines of
* waiver, estoppel, or detrimental claims.or any other equitable
principle. [2005.¢ 97 § 7; 1997 ¢ 252 § 13; 1965 ¢ 145 §
11.40.070. Prior: 1917 ¢ 156 § 113; RRS § 1483; prior:
Code 1881 § 1473; 1854 p 281 § 85.] -

. Apphcatlon—-1997 © 252 §§ 1-73: See note followmg RCW
11.02.005. - . ) .

11.40.080 Claims—Duty to allow or reject—Notice
of petition to allow—Attorneys’ fees. (1) The personal rep-
resentative shall allow or reject all claims presented in the
manner provided in. RCW 11.40.070. The personal represen-
| tative.may:-allow.or reject a claim in whole or in part.

(2) If the personal. representative has not allowed:or
rejected a claim within the later of four months from the date

of first publication of the notice to creditors or thirty days .

from presentation.of the tlaim, the-claimant may serve writ-
ten notice on the personal represertative:that the claimant
_willpetition the court to have the claim-allowed. If the per-
“sonal representative fails to notify the claimant of the allow-
ance or rejection of the claim within twenty days after the
personal representative’s receipt of the claimant’s notice, the
claimant may petition the court for a hearing to determine
whether the claim should be allowed or rejected, in whole or
in'part. If the court substantlally allows the claim, the court
may allow the petltloner reasonable attbmeys “fees charge-
able against the-estate. [1997 ¢ 252 § 14; 1994 ¢ 221 § 29;
1988 ¢ 64 § 22; 1965 c 145 § 11.40.080. Prior: 1917 ¢:156 §
114; RRS § 1484 prlor Code 1881 § 1474; 1854 p 281 §
86.) - ..
Applicatlon—l997 ¢ 252 §§ 1-73: See note followmg RCW
11.02.005.
Effective dates——l994 c221: See note followmg RCW 11.94.070.

Captions—Severability—1988 ¢ 64: See RCW 83.100.904 and
83.100.905. )

11.40.090 Allowance of clalms—Notlce—-Automatic
allowance—Petition for extension—Ranking of claims—
Barred claims. (1) If the personal representative allows a
claim, the personal representatlve shall notify the claimant of
the allowance by personal service.or regular first-class mail
to the address stated on the claim.

(2) A claim that on its face does not exceed one thousand
dollars presented in the manner provided in RCW 11.40.070
must be deemed allowed and may not thereafter be rejected
unless the personal representatlve has notified the claimant of
rejection of the claim within the later of six months from the
date of first-publication of the notice to creditors and two
months from the personal representative’s receipt of the
claim. The personal representative may petition for an order
extending the period for automatic allowance of the claims.

(2008 Ed.)

11.40.120

- (3) Allowed claims must be ranked among the acknowl-
edged debts of the estate to be paid expeditiously in the
course of administration.

(4) A claim may not be allowed if it is barred by a statute
of limitations. [1997 ¢ 252 § 15; 1965 c 145 § 11.40.090.
Prior:. 1917 ¢ 156 § 115; RRS § 148S5; prior: Code 1881 §
1475; 1854 p 281 § 87.]

© Application—1997 ¢ 252 §§ 1-73: See note followmg RCW
11.02.005.

'11.40.100 Rejection of claim—Time limits—

‘Notice—Compromise of claim. (1) If the personal repre-

sentative rejects a claim, in whole or in part, the claimant
must bring suit against the personal representative within
thirty days after notification of rejection or the claim is for-
ever barred. The personal representative shall notify the
claimant of the rejection and file an affidavit with the court
showing the notification and the date of the notification. The
personal representative shall notify the claimant of the rejec-
tion by personal service or certified mail addressed to the
claimant or the claimant’s agent, if applicable, at the address
stated in the claim. The date of service or of the postmark is
the date of notification.. The notification must advise the
claimant that the. claimant must bring suit in the proper court
against the personal representative within thirty days after
notification of rejection or the claim will be forever barred.

. (2) The personal representative may, before or after
rejection of any claim, compromise the claim, whether due or -
not, absolute or contingent, liquidated, or unliquidated, if it
appears to the personal representative that the compromise is
in the best interests of the estate. [1997 ¢ 252 § 16; 1974 ex.s.
c117 § 47; 1965 ¢ 145 § 11.40.100. Prior: 1917 c 156 § 116;
RRS § 1486; prior: Code 1881 § 1476; 1854 p 281 § 83.]

Application—1997 ¢ 252 §§ 1-73: See note following RCW
11.02.005.

Application, constructlon—Severabnhty—-—Effectxve date—1974
ex.s. ¢ 117: See RCW 11.02.080 and notes following.

-11.40.110 Action pending at decedent’s death—Per-
sonal representative as defendant. If an action is pending
against the decedent at the time of the decedent’s death, the
plaintiff shall, within four months after appointment of the
personal representative, serve on the personal representative
a petition to have the personal representative substituted as
defendant in the action. Upon hearing on the petition, the per-
sonal representative shall be substituted, unless, at or before

- the hearing, the claim of the plaintiff, together with costs, is

allowed. [1997 ¢252 § 17,1974 ex.s. ¢ 117 § 38; 1965 ¢ 145
§ 11.40.110. Prior: 1917 ¢ 156 § 117; RRS § 1487; pnor
Code 1881 § 1477; 1854 p 282 § 89]

Rules of court: SPR 98.08W.

Application—1997 ¢ 252 §§ 1-73: See note following RCW
11.02.005.

Applicatien, construction—Severabihty-—Effectlve date—1974
ex.s. ¢ 117; See RCW 11.02.080 and notes following. .

‘11.40.120 Effect of judgment against personal repre-
sentative. The effect of any judgment rendered against a per-
sonal representative shall be only to establish the amount of
the judgment as an allowed claim. [1997 ¢ 252 § 18; 1965 ¢

[Title 11 RCW—page 37]
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11.40.130

145 § 11.40.120. Prior: 1917 ¢ 156 § 118; RRS § 1488; prior:
Code 1881 § 1478;1854 p 282 § 90.]"

Application—1997 ¢ 252 §§ 1-73: See note followmg RCW
11.02.005. .

11.40.130 Judgment against decedent—Execution
barred upon decedent’s death—Presentation—Sale of
property. If a judgment was entered against the decedent
during the decedent’s lifetime, an execution may not issue on
the judgment after the death of the decedent. The judgment
must be presented in the manner provided in RCW
- 11.40.070, but if the judgment is a lien on any property of'the
decedent, the property may be sold for the satisfaction of the
judgment and the officer making the sale shall account.to the
personal representative for any surplus. [1997 ¢ 252 § 19;
1965 ¢ 145 § 11.40.130. Prior: 1917 ¢ 156 § 119; RRS §
1489; prior: Code 1881 § 1479; 1854 p 292 §91.)-

Applicatlon-—-l997 ¢ 252 §§ 1-73: See note followmg RCW
11.02.005. .

11.40.135 Secured claim—Creditor’s right, If a cred-
itor’s claim is secured by any property of the decedent, this
chapter does not affect the right of a creditor to realize on the
creditor’s security, whether or not the creditor presented the
claim in the manner provided in RCW 11.40.070. [1997 ¢
252 §20.]

Application—1997 ¢ 252 §§ 1-73: See note fo]lowmg RCW
11.02.005.

11.40.140 Claim of personal representative—Presen-
tation and petition—Filing. 'If the personal representative
has a claim against the decedent, the personal representatxve
must present the claim in the manner provided in RCW
11.40.070 and petition the court for allowance or rejection.
The petition must be filed under RCW 11.96A.080. This sec-
tion applies whether or not the persoral representative is act-
ing under nonintervention powers. [1999 ¢ 42 § 608; 1997 ¢
252 § 21; 1965 ¢ 145 § 11.40.140. Prior: 1917 ¢ 156 § 120;
RRS § 1490; prior: Code 1881 § 1482; 1854 p 283 § 94.]

Part headings and captions not law—Effective date—1999 é42: See
RCW 11.96A.901 and 11.96A.902.

Applicatlon—1997 ¢ 252 §§ 1-73: See note following RCW
11.02.00S.

Regquest for special notice of proceedmg.\‘ in probate—Prohibitions: RCW
11.28.240.

11.40.150 Notice to creditors when personal repre-
sentative resigns, dies, or is removed—Limit tolled by
vacancy. (1) If a personal representative has given notice
under RCW 11.40.020 and then resigns, dies, or is removed,
the successor personal representative shall:

(a) Publish notice of the vacancy and succession for two,
successive weeks in the legal newspaper in which notice was
published under RCW 11.40.020 if the vacancy occurred
within twenty-four months after the decedent’s date of death;
and

(b) Provide actual notice of the vacancy and succession
to & creditor if: (i) The creditor filed a claim and the claim
had not been accepted or rejected by the prior personal repre-
sentative; or (ii) the creditor’s claim was rejected and the

[Title 11 RCW—page 38]

Title 11 RCW: Probate and Trust Law

vacancy -occurred within thxrty days after rejection of the
claim.

(2) The: time between the res1gnatlon death, or removal
and first publication of the vacancy:-and succession or, in the
case of actual notice, the mailing of the notice of vacancy and
succession must be added to the time within which a claim .
must be presented or a suit on a rejected claim must be filed.
This section does not extend the twenty-four month self-exe-
cuting bar under RCW 11.40.051. [1997 ¢ 252 §-22; 1965 ¢
145.§-11.40.150. Prior: 1939 ¢ 26§ 1, 1917 ¢ 156 § 121;
RRS § 1491; prior: 1891 ¢ 155 §28; CodelSSl § 1485; 1873
p288§.172; 1867 p 106§ 3.1 R

Application—1997 c 252 §§ 1 73 See note followmg RCW
11.02.005.

11.40:160 Personal representative» as suceessor to
notice agent—Notice not affected—Presumptions—
Duties. If a notice agent had commenced nonprobate notice
to-creditots under. chapter 11.42.RCW, the appointment of
the personal representative does not-affect the filing and pub-
lication of notice to creditors and does not affect actual notice
to creditors given by the notice agent. The personal represen-
tative is presumed to have adopted or ratified all acts: of the
notice agent.unless, within thirty. days:of appointment, the
personal representative provides:notice of rejection or nullifi-

* cation to the affected claimant or claimants by personal ser-

vice or certified mail-addressed to the:-claimant or claimant’s
agent, if applicable; at-the address stated-on the claim. The
personal representative shall also provide notice undcr RCW
1142 150. [1997.¢252-§ 23.] '

Application——1997 ¢ 252 §§ 1 73 See note- fol!owmg RCW
11 02. 005
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IRRELEVANT MATERIAL OMITTED

PART V. PROVISIONS RELATING TO CREDITORS CLAIMS

Sec. 33. Section 11.40.019, chapter 145, Lawvs of 1965 as
amended by section 7, chapter 168, Lavs of 1967 and RCW 11.40.010 are
each aménded to read as follows:

[ 303 ]
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Ch._ 111 WASHINGTON_ LAWS, 1974 1st Ex.Sess. (43rd legis.3rd Ex.S.)

Every personal representative shall, immediately after his
appointment, cause to be published in a legal newvspaper published in
the county in which the estate is being administered, a notice that
he has been appointed and has qualified as such personal
representative, and therevith a notice to the creditors of the
deceased, requiring all persons having clainms against the deceased to
serve the same on the personal representative or his attorney of
record, and file an executed copy thereof with the clerk of the
court, ((together with proef of such service7)) vithin four months
after the date of the first publication of such notice or within four
months after the date of the filing of the copy of said potice fo
creditors with the clerk of the court, vhichever is the later. Such
notice shall be published once in each veek for three successive
veeks' and a copy of said notice shall be filed with the clerk of the
court. If a claim be not filed within the time aforesaid, it shall
be barred, except under those provisions included in RCW 11.40.011.
Proof by affidavit of the publication of such notice shall be filed
with the court by the personal representative. In cases where all
the property is awarded to the widow, husband, or children as in this
title provided, the notice to creditors herein provided for may be
omitted. .

Sec. 34. Section 11.40.020, chapter 145, Laws of 1965 and RCW
11.40.020 are each amended to read as follows: .

Every claim ((served and £iled a» above provided shaii be
supported by the affidayit of the etaimant that the ameunt is Justiy
due; thet neo peyments have beern made thereeny and that there are no

efésets to the same te the knowiedge of the ciaimant)) shall ‘be
signed by the claimant, or his attornmey, or 21y persom who is
authorized to sign claims on his, her, or its behalf, and shall
contain the following informatios: '
(1) The name and address of the claimanti
(2) The nsme, business address (if different from that of the
claimant), and nature of authority of any personm sidning the claim on

behalf of the claimant;

1
{3) A ‘written statemept of the facts or  clrcumstances
e i H

{4) The amount of the claip;

(5) If the glaim is secured, unliguidated or contingent, or
not yet due, the nature of the security, the natore of the
uncertainty, and due date of &the claim: BRROVIDED HQWEVER, That
failure to describe correctly :the security, patere of  any
uncertaipty, or the due date of a claim not yet due, if such failure
is not substantially pisleading, does nmot invalidate the presentation
pade.

[ 3064 )
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WASHINGTON LAWS, 1974 _1st Ex.Sess. (43rd Legis.3rd Ex.S.) Ch._117

Claims need not be supported by affidavit.
Sec. 35. Section 11.40.030, chapter 145, Laws of 1965 and RCW
11.40.030 are each amended to read as follovs:

((Whem 2 eclaim; acecomparied by the affidavit required ¢® REW
33: 403920 has been served and fited; it shail be <the duty of <the
perseonat representative to indorse theresan his ealievance or
rejection; with the day and date thereofr I¥f he nmiiov che clatm; &t
shett be presentéa to the judge of the court; vho shall in the same
manner indozse on it his allevance eor rejection; or he may - by order
allev or rejeet the ctaim: If the personal representative reject the
ctaim in whole or in part; he shall metify the claimant forthwith eof
said rejection and fite im <+he office of the clerk an affidavit
showing such notification and the date <thereofs Such nosification
shait be by persenat service or registered or certified mail and
shall state that the holder of the rejected ciaim muse bring suit 3w
the proper ceurt against the personal representative within thirey
days after notificatien of the rejection; etherwise the eciaim shaii
be €erever barredsr

¥ the personal representative shaii negiect for the period of
sixty days efter serviece upen him or his attormey te act upen any
such citaimy; the ctaimant may take the matter up before the court and
the ecourt may reguire <the personal representative te act on such
clain and in tes discretion may impeose costs and attorneyts feess))

Onless the persoral representative shall, within six months after the
date of first pubfication of notice to greditors, have obtained ax
order extending the tipe for his allowance or rejection of claims
timely and properly served and filed, all claims presepted within the
time and in the mannper provided in RCH 131.40.010 and 11.40.020 as no¥
or hereafter apmended, shall be deemed allowed and may not thereafter
be rejected, unless the persomal representative shall, within siz
months after the date of first publication of notice to creditors, ot
any extende :iag;‘nézlix the claiman% of its rejection, in whole or
in eézsi if the personal representative shall reject the gclaim, in
whole or ip pagrt, he shall potify the claimant of said rejection and
file in _the office of the clerk, .ap affidavit showing  such
notification and the dats thereof. Said potification shall be by
personal service or certified pail addressed to the claimant at his
address as stated in the claim; if a persop other than the claipant
shall have sigped said claim for or on behalf of the claimant, and
said person's business address as stated in said claim is differenmt
from that of the claimapt, potification of rejection shall also be
pade by persopal service or certified mail upon said person; the date
of the postmark shall be the dats of potification. The notification
of rejection shall advise the claimant, apd the persom makipg clair
{ 305 ]
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the estate.

Sec. 36. Section 11.40.040, chapter 145, Laws of 1965 and RCH
11.40.040 are each amended to read as follows:

e
=4

|
|
|

Bvery claim which has been allowed by the personal
representative ((ard ¢he said judge7y)) shall be ranked anong the
acknowledged debts of the estate to be paid in the course of
administration.

sec. 37. Sectiomn 11.40.060, chapter 145, Lavs of 1965 and RCW
"11.40.060 are each amended to read as follows:

when a claim 1is rejected by { (ektner)) the personal
representative ((o® the eeurt)), tha holder must bring suit in the
proper court against the personal representative within <thirty days
after notification of the rejection or before expiration of the tine
for serving and filing clains against the estate, ghichever perioed is
longer., othervise the claim shall be forever barred.

sec. 38. Section 11.40.110, chapter 145, Lavs of 1965 and RCH
11.40.110 are each amended'to read as follovs:

Whenever any claim shall have been filed and presented to a
personal representative ((and the court)), and a part thereof shall
be allowed, the amount of such allowvance shall be stated in the
indorsement. If the creditor shall refuse to accept the amount SO
allowed in satisfaction of his claim, he shall recover no costs in
any action he may bring against the personal representative unless he
shall recover a greater amount than that offered to be allowed,
exclusive of interest and costs.

IRRELEVANT MATERIAL OMITTED

{ 306 )
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SESSION LAWS, 1965.

dent personal representative shall file a bond to be
approved by the court.

Chapter 11.40

CLAIMS AGAINST ESTATE

SEC. 11.40.010 Notice to Creditors—Limitation on
" Filing Claims. Every personal representative shall,
immediately after his appointment, cause to be pub-
- lished in a legal newspaper published in the county

in which the estate is being administered, a notice

~ that he has been appomted and has qualified as such

. personal representative, and therewith a notice to
the creditors of the deceased, requiring all persons
having claims against the deceased to serve the same
on the personal representative or his attorney of rec-
ord, and file with the clerk of the court, together with
proof of such service, within four months after the
date of the first publication of such notice. Such no-
tice shall be published once in each week for three
successive weeks. If a-claim be not filed ‘within the
time aforesaid, it shall be barred. Proof by affidavit
of the publication of such notice shall be filed with
the court: Provided, however, In cases where all the
property is awarded to the widow, husband or chil-
dren as in this title provided, the notice to creditors
herein provided for may be omitted.

Skc. 11.40.020 Affidavit of Claimant. Every claim
served and filed as above provided shall be supported
by the affidavit of the claimant that the amount is
justly due, that no payments have been made
thereon, and that there are no offsets to the same to
’fche knowledge of the claimant.

Skc. 11.40.030. Allowance or Rejection of Claims
—Failure to Act. When a claim,'accompanied by the
affidavit required in RCW 11.40.020 has been served
and filed, it shall be the duty of the personal repre-
sentative to indorse thereon his allowance or rejec-

[ 1477 ]

[CH. 145.
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SESSION LAWS; 1965.

tion, with the day and date thereof. If he allow the
claim, it shall be presented to the judge of the court,
who shall in the same manner indorse on it his al-
lowance or rejection, or he may by order allow or re-
ject the claim. If the personal representative reject
the claim in whole or in part, he shall notify the
claimant forthwith of said rejection and file in the
office of the clerk an affidavit showing such notifica-
tion and the date thereof. Such notification shall be
by personal service or registered or certified mail and
shall state that the holder of the rejected claim must
bring suit in the proper court against the personal
representative within thirty days after notification of
the rejection, otherwise the claim shall be forever
barred. :

If the personal representative shall neglect forthe
period of sixty days after service upon him or his
attorney to act upon any such claim, the claimant
may take the matter up before the court and the court
may require the personal representative to act on
such claim and in its discretion may impose costs and

attorney’s fees.

Skc. 11.40.040 Effect of Allowance. Every claim
which has been allowed by the personal representa-
tive and the said judge, shall be ranked among the
acknowledged debts of the estate to be paid in' the
course of administration. :

- Skc. 11.40.050 Judge as Creditor of Estate. Any
judge of a court may present a claim against the

‘estate of any decedent for allowance; and if the per-

sonal representative allows such claim, he shall, in
writing, designate some other judge of the superior
court, who shall have the same power to allow or re-
ject it as he would have, had letters issued in his
court; and the claimant shall have, in the event of
his claim being rejected, all the rights incident to any
other creditor against the estate. e

[ 1478 ]
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SESSION LAWS, 1965.

. Sec. 11.40.060 Swuit on Rejected Claim. When a
claim is rejected by either the personal representa-
tive or the court, the holder must bring suit in the
proper court against the personal representative
within thirty days after notification of the rejection,
otherwise the claim shall be forever barred.

. Skc. 11.40.070 Outlawed Claims. No claim shall
be allowed by the personal representative or court-
which is barred by the statute of limitations.

" Skc. 11.40.080 Claims Must be Presented. No
holder of any claim against a decedent shall maintain
an action thereon, unless the claim shall have been
first presented as herein provided.

' SEC:11.40.090 Limitation Tolled by Vacancy. The
time during which there shall be a vacancy in the ad-
ministration shall not be included in any limitations
herein prescribed.

- Skc. 11.40.100 Action Pending at Death of Testa-
tor—Substitution. If any action be pending against
the testator or intestate at the time of his death, the
plaintiff shall within ninety days after first publica-
tion of notice to creditors, serve on the personal rep-
resentative a motion to have such personal represen-
tative, as such, substituted as defendant in such ac-
tion, and, upon the hearing of such motion, such per-
sonal representative shall be so substituted, unless,
at or prior to such hearing, the claim of plaintiff, to-
gether with costs, be allowed by the personal repre-
sentative and court. After the substitution of such
personal representative, the court shall proceed to
hear and determine the action as in other civil cases.

Skc. 11.40.110 Partial Allowance of Claim. When-
ever any claim shall have been filed and presented
to a personal representative and the court, and a part
thereof shall be allowed, the amount of such allow-
ance shall be stated in the indorsement. If the cred-

[ 1479 ]
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SESSION LAWS, 1965.

itor shall refuse to accept the amount so allowed in
satisfaction of his claim, he shall recover no costs
in any action he may bring against the personal rep-
resentative unless he shall recover a greater amount
than that offered to be allowed, exclusive of interest
and costs. '

Skc. 11.40.120 Effect of Judgment Against Per-
sonal Representative. The effect of any judgment
rendered against any personal representative shall
be only to establish the amount of the judgment as
an allowed claim.

Sec. 11.40.130 Judgment Against Decedent —
Payment. When any judgment has been rendered
against the testator or intestate in his lifetime, no
execution shall issue thereon after his death, but it
shall be presented to the personal representative, as
any other claim, but need not be supported by the

. affidavit of the claimant, and if justly due and un-

satisfied, shall be paid in due course of administra-
tion: Provided, however, That if it be a lien on any
property of the deceased, the same may be sold for

. the satisfaction thereof, and the officer making the

Claim of
personal
representative.

Notice to cred-
itors when
personal
representative
resigns, ete.

sale shall account to the personal representatlve for
any surplus in his hands.

SEc. 11,40.140 Claim of Personal Rep'resentatwe

If the personal representative is himself a creditor
of the testator or intestate, his claim, duly authenti-
cated by affidavit, shall be filed and presented for al-
lowance or rejection to the judge of the court; and its
allowance by the judge shall be sufficient evidence of
its correctness. This section shall apply to noninter-
vention and all other wills.

Skc. 11.40.150 Notice to Creditors When Personal
Representative Resigns, Dies, or Is Removed. In case
of resignation, death or removal for any cause of any
personal representative, and the appointment of an-

[ 1480 ]: ’
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other or others, after notice has been given by publi-

[CH. 145.

cation as required by RCW 11.40.010, by such per- -
sonal representative first appointed, to persons to file

their claims against the decedent, it shall be the duty
of the successor or personal representative to cause
notice of such resignation, death or removal and such
new appointment to be published two successive
weeks in a legal newspaper published in the county
in which the estate is being administered, but the
time between the resignation, death or removal and
such publication shall be added to the time within
which claims shall be filed as fixed by the published
notice to creditors unless such time shall have ex-
pired before such resignation or removal or death:
Provided, however, That no such notice shall be re-
quired if the period for flling claims was fully ex-
pired during the time that the former personal repre-
_sentative was qualified.

Chapter 11.44
INVENTORY AND APPRAISEMENT

Skc. 11.44.015 Inventory. Within three months
after his appointment, unless a longer time shall be
- granted by the court, every personal representative
shall make and return upon oath into the court a true
inventory of all of the property of the estate which
shall have come to his possession or knowledge, in-
‘cluding a statement of all encumbrances, liens or
other secured charges against any item. Such prop-
erty shall be classified as follows:

(1) Real property, by legal description and as-
sessed valuation of land and improvements thereon;

(2) Corporatlon stock;"

(3) Mortgages, bonds, notes and other ertten
evidences of debt; ; :

(4) Bank accounts and money; =

(5) Furniture and-household goods; -

[ 1481 ]
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Ladd B. Leavens declares:

1. [ am member of the firm of Davis Wright Tremaine LLP. I
am the attorney principally responsible for the representation of Hines
Reit, LLC, appellant in the captioned matter.

2. Attached hereto are documents numbered Leg Hist 000001-
000262. Davis Wright Tremaine LLP obtained these documents from the
office of the archives of the Secretary of State, in response to a request for
the Washington state legislature senate and house bill files for H.B. 748,
which was eventually enacted into law as Laws of 1974, 1st Ex. Sess.,
ch. 117.

3. The Senate bill file is numbered Leg Hist 000001-90. The
House bill file is numbered Leg Hist 000091-263.

I hereby certify under penalty of perjury pursuant to the laws of the
State of Washington that the foregoing declaration is true.

Executed at Seattle, Washington, this 1% day of November, 2010.

Ladd B. Leavens
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PROOF OF SERVICE

I hereby certify that on November 1, 2010, I caused a copy of the

foregoing document to be served via hand delivery on the following:

Counsel for Barry Wolf, Personal Representative of the Estate of

Stephen Earls:
Peter Ehrlichman

Ieva Butkute

Dorsey & Whitney LLP
Columbia Center

701 Fifth Avenue, Suite 6100

Seattle, WA 98104-7043

DATED this 1% day of November, 2010.

Davis Wright Tremaine LLP
Attor@s for Appellant

BW

Ladd B. Leavens,
WSBA #11501
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[P
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December 6, 1973

Cleaxry Cone, President
Weshington State Bar Association
P.O. Box 499
Ellensturg, Wa. 98926

- Re: House Judiciary Camnmittee Probate Bill
Dear Mr. Cone:
At the request of Senator Pete Fpancis I am mailing you the
enclosed copy of the most recent probhate code proposal
currently being considered by the House Judiciary Committee.
Also enclosed is a digest of the hill.

Sincerely,

Jenny Van Ravenhorst
Secretary

Enc.

cc: Senator Pete Francis

: P
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-B. No. 748

COMAITILL: SHORT TITLE SPONSOR_EOC, Smit} .
Mdiciary An Act Relating to the Probate Code _ Kelley. L;'authin
DIGCSTER: DATE:

Jim Noerty _— : ) .Jaquary 30, 1974

1. Amends and adds new sections to Title 11 RCW (probate law and practice).

2. The bill's 56 sections are divided into 7 parts (part headings will not
be codified), summarized as follows:

Part I. .Genéral Provisions (Sections 1 - 4)

' Sections 1 - 4; These sections set forth legislative declaration
and purpose, savings clause and applicabil! imSignabion
of new chapters, and severability clause. Senate Judiciary Amendments
delete Section one - statement of purpose, and changz the effective

date throughout to March 1, 1975,

Part II. Provisions Relating to Distribution
of Property (Sections 5 ~ 13)

Sections 5 - 6: Provide for transfer of personal property by
affidavit, when entire estate has net value of $10,000 or
less, and for discharge and release of the person paying,
delivering or transferring such property. Recipient is
accountable to cthers having superior right to the property.

Section 7: Amends RCW 11,04,015 to provide that, in
intestate succession, the surviving spouse receives all
of the decedent's share of the net community estate.

Sections 8 - 11: Provide for increase of homestead amount
) fyom $15,000 to $20,000; and provides increase from
receivables

$10,000 to $20,000 ol che amount of collateral
above which the courts award of homestead of in lieu amounts

shall be discretionary.

Sections 12 and 13: Provide for direct distribution to minor
heirs in zmounts of $1,000 or less without appointment
of guardian or requiring bond, and removes ceiling on
further amounts which the probate court may order deposited

for the benefit of minors.

Part IYI. Provisions Relating to Non-Intervention
Powers (Sections 14 =~ 27) .

Scctions 14 - 25: Amend and add new provision to Chapter
11.68 RCW providing for extension of non-intervention
powers to intestate estates, presumpticn in favor of
non-intervention powers, and court d:texrmination of the
reasonablcncss of the feas of a personal renvesentative,
his attomeys, appraisers and accountants. §,J.C, Amendment
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proscribes an estate creditor from being personal representative in §ectiot
page 14, line 33, section 16, . 15, line 1, and section 19, p. 17, line 12,

Section 18 is amended to authorize court restrictions of personal
repezentatives" powers: p 17, line 1. Section 21 is amended to include
povers restricted’, p 18, line 22. Section 23 is amended to clarify the
courts rule in establishing fees, p 19, 20, lines 32-1.

Sections 26 and 27: Extend ability to obtain non-intervention
powers to administrators with will annexed and administrators
de bonis non.

Part IV. Provisions Relating to Adjudication of Testacy
or Intestacy and Heirship (Sections 28 - 33)

Sections 28 - 33: Provide for adjudications of testacy estab-
lishing a2 will, or of intestacy and heirship, without ap-
pointment of a personal representative, requiring no further
administration. Section 232 provides for written notice ro
each heir, legatee and devisee of the decedent in such cases.
Section 33 provides that, if there is mo contest, the
adjudication is equivalent to a final decree of distribution
after four months. :

Part V. Provisions Relating to Creditors Claims (Sections 34 - 39)

Section 34: Amends notice to creditors' statute to require that
a copy of said notice be filed with the clerk of the court,
and provide that the four month claim period commences with
the letter of the date of first publication or the date of
such filing. Also provides that filing of copy of claim and
proof of its service with the clerk of court is to be done
within ten days of service of the claim.

Sections 35 - 39: Provide for filing, without necessity of af-
fidavit, of creditors' claims; the contents thereof; the
powers of a personal representative as to such claims; and
that claims are deemed allowed if not rejected within six
months after date of first pnblication of notice to creditorse

S.J.C. amendment to section 34 reruives two rather than three
publications and strikes the recuirement to file claims within ten
days of service, p. 28, lines 1-13.
rart VI. Provisions Relating to Banks,
Trust Companies, Accounts (Sections 40 - 44)

Sections 40 - 43: Adds provisions to statutes concerning the various
forms of banks making clear that affidavit procedure under this
act (Sections 5 and 6) supplements existing pay-out provisions.
Further change in Section 40 would allow non-probate pay-outs,
whether estate is testate or intestate, when deposit in the
particular bank is not over $1,000, regardless of amounts deposited

elsewhere.

Sections 44: Deletes proscription against & trust company or
corporation personally soliciting appointment as executor,
administrator or guardian.

Leg Hist 000004
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Part VII. Miscellaneous Provisions (Sections 45 - 57)

Section 45: Provides for speedy hearing of petitions for letters
of administration, probate or adjudication of testacy or
intestacy, and for notice to surviving spouse.

Section 46: Provides for appointment of guardian ad litem for
incompetent interested parties as to adjudications of testacy
or intestacy.

Section 47: Provides that no personal representative bond is
required where the will so directs or the representative is a
bank or trust company or is the surviving spouse and it appears
that the estate will all go to her (him) and minor children at
home. Also provides that court may waive bond in other cases,
and that court has discretion to substitute other security or
financial arrangements for a bond.

Section 48: Extends from ninety days to four months the period for
substituting a personal representative for the decedent as
defendant in an action pending at the time of death.

Section 49: Requires personal representative to file a true
inventory of property of the estate discovered subsequent to
regular inventory filing,

Section 50: Provides that personal Tepresentatives shall inventory
the estate and may employ an appraiser. The appraisment need
not be filed or provided except upon written request.

Section 51; Provides that appraisal fee may be set by the personal
representative subject to court review for reasonableness.

Section 52: Reduces from six to three years the statute of limitations
as to action to prevent lapse of a devise.

Sections 53 and 54: Provide that written powers of attorney may be
effective upon, or in spite of, disability of the principal if
so intended,

Section 55: Provides that payable on death provisions in any written in-
strument effective as a contract, give, conveyance, or trust, are
deemed non-testamentary and that- this act does not invalidate
the instrument or the listed provisions.

"Section 56: Repealer.

Section 57: Effective date (7/1/74), and emergency clause.
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OfrICE OF PROGRAM RESEARCH

HOUSE OF REPRESENTATIVES

STATE OF WASHINGION

Janvary 15, 1973

TO:. MEMRERS OF THE~SENPTE JUDICIARY COMMITTEE

FROM: - Rep. Walt 0. Knowles, Chalgg
'~ House Judiciary Committee sy

RE: WORK SESSION ON REVISED PROBATE REFORM ACT OF 1974

The House Judiciary Committee will be conducting

a work,session on the Revised Probate Reform Act of
1974. "Attached for your information is a copy of
that draft and a section by section review. This -
draft is now being rewritten in light of comments,
criticisms .and suggestions recelved. ‘

Any members of your committee interested in attending
this work session are invited to do so, and any
cormments or criticisms will be apprecizted.

WOX:kt
Enc. -

1ousE OrrfICE BLps., Roon 202, OLYMPIA, VVA%HNG"OV 08504 o TELEPHONE: 753-0529
. _ Leg Hist 000006



PATRICK H. WINSTON
LEOC N. CASHATT
NELSON B, REPSOLD
ROBERT J. McCNICHOLS
JAMES P, CONNELLY
LED J. ORISCOLL
MICHAEL J. CRONIN
ROUBERT G. TAYLOR
TIM M, HIGGINS

LAW OFFICES OF
WINSTON, CASHATT, REPSOLD,

MCNICHOLS, CONNELLY & DRISCOLL

FIFTH FLDOR PATRICK A. SULLIVAN

JOSEPH J. REKDFKE

SPOKANE & EASTERN BUILDING RDBERT P. BESCHEL
SPOKANE, WASHINGTON $9921 ROBERT W. WINSTON, JR.
ey o e

JERDME WILLIAMS,
DF COUNSEL

January 31, 1974

Senate Judiciary Committee
Senate Office Building
Olympia, WA 98504

RE:

Gentlemen:

Substituted House Bill 748

The Washington State Bar Association supports the 1974 Amendatory
Act to the State Probate Code which is embodied in Substituted
House Bill 748.

The Bar Association does feel, however, that it is essential that
Section 34 thereof be amended; this section is currently drafted to
require the following:

1 -

That all creditors serve their claims on the attorney or
personal representative within four months of the date
of first Publication to Creditors or four months from
the date that the Notice to Creditors was filed in the
court file, whichever date is the later; and

Once the Creditor's Claim is served on either the per-
sonal representative or his attorney, it must be filed
with the court within ten days thereafter, together with
proof of service thereof.

The first change was the result of a situation which arese in King
County; in that instance, the personal representative had published
Notice to Creditors, but did not file a copy thereof in the court
file nor the Affidavit of Publication until after the four-month
period had expired. One of the creditors of the decedent had period-
ically, during the four-month period, checked the court files, and
having found that neither the Affidavit of Publication of Notice to
Creditors nor the copy of the notice had been filed, did not submit
his claim within the four-month period and was therefore barred.

The Bar Association had no objection to the first change indicated
which was directed to eliminate this problem. The Bar Association

is concerned, however, with the second ten-day requirement for the

following reasons:

Leg Hist 000007



Senate Judiciary Committee
Page 2
January 31, 1974

A - It would appear to incorporate an unnecessary additional time
period into the Creditor Claim process;

B - It would create a legal trap for the unwary creditor or attorney
who failed to file his claim within ten days after service; for
example, if a claim was served within the first week after the
date of publication of notice to creditors, but not filed within
ten days after service, it would be barred regardless of the fact
that in excess of three months remained within which other credi-
tors could file their claims.

It is therefore the recommendation of the Bar Association that the ten-day
requirement be eliminated in its entirety and that Section 34 be reworded

as follows:

Every personal representative shall, immediately after his appoint-
ment, cause to be published in a legal newspaper published in the county
in which the estate is being administered, a notice that he has been
appointed and has qualified as such personal representative, and there-
with a notice to the creditors of the deceased, requiring all persons
having claims against the deceased to serve the same on the personal
representative oxr his attorney of record, and file an executed copy
thereof with the clerk of the court, together with ppoof of sueh serviee,
within four months after the date of the first publication of such
notice or within four months after the date of the filing of the copy
of said notice to creditors with the clerk of the court, whichever is
the later. Such notice shall be published once in each week for three
successive weeks and a copy of said notice shall be filed with the clerk
of the court. If a claim be not filed within the time aforesaid, it
shall be barred, except under those provisions included in RCW 11.40.011.
Proof by affidavit of the publication of such notice shall be filed with
the céurt by the personal representative. In cases where all the pro-
perty is awarded to the widow, husband or children as in this title pro-
vided, the notice to creditors herein provided for may be omitted.

It was also the feeling of the Bar Association that the phrase '"together with
proof of service" should be stricken from the statute in any event as our
Supreme Court has held that by virtue of that wording which is included in
the statute, that although a creditors claim was served and filed within the
four-month period, it was nevertheless barred because proof of service was
not filed within the four-month period. It was our feeling that proof of
service of the claim should be able to be made at any time either before or
after the four-month period has expired.

We would seriously and sincerely urge your consideration of the above-pro-
posed amendment to Section 34 of the bill.

Respectfylly submitted,
.7

e e5C %

/Chairman, Real Property,
Probate § Trust Section

RPB:cl1
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COMAITTLE | SHORT TITLE SPONSOR _pooe  cpisn -
Judiciary : An Act Relating to the Probate Code _Kelley, Laughlin

_ DIGESTLR: | DATE:
Jin ) 4 :
im Doerty ) ) Jannarv 30 1974

- - e v ==

1. Amends and adds new sections to Title 11 RCW (probate law and practice).

2. The bill's 55 sections ave divided into 7 parts (part headings will not
be codified), summarized as follows:

Part I. General Provisions (Sections 1 - 4)

Sections 1 - 4: These sections set forth legislative declaration
and purpose, savings clause and applicability, designation
of new chaptexrs, and severability clause.

Part II. Provisions Relating to Distribution .
of Progertv (Sections 5 ~-13)

Sections 5 - 6: Provide for transfer of personal property by
affidavit, when entire estate has net value of $£10,000 or
less, and for discharge and release of the person paying,
delivering or transferring such property. Recipient is
accountable to others having superior right 'to the property.

Section 7: Amends RCW 11.04.015 to provide that, in
intestate succession, the surviving spouse receives ail
of the decedent's share of the net community estate.

Sections 8 -~ 1l: Provide for increase of homestead amount
from $15,000 to $20,000; and provides increase from
$10,000 to $20,000 of the amount of collateral receivables
above which the courts award of homestead of in lieu amounts

shall be discretionary.

Sections 12 and 13:; Provide for direct distribution to minox
heirs in amounts of $1,000 or less without appointment
of guardian or requiring bond, and removes ceiling on
further amounts which the probate court may order deposited
for the benefit of minors.

Part IXI. Provisions Relating to Nou-JIntervention
Powers -~ (Sections 14 - 27) ..

Sections 14 - 25: Amend and add new provision to Chaptexr
11.68 RCY providing for extension of non-intervention
powers to intestate estates, presumpticn in favor of
non-intervention powers, and coutrt datenrination of the
reasonableness of the fees of a porsonal representative,
his attomeys, appraisecrs and accountants. Leg Hist 000009




Sections 26 and 27: Extend ability to obtain non-intervention
powers to administrators with will annexed and administrators
~de bonis non.

Part IV. Provisions Relating to Adjudication of Testacy

or Intestacy and Heirship (Sections 28 - 33)

Sections 28 -~ 33: Provide for adjudications of testacy estab-
lishing a will, or of intestacy and heirship, without ap-
pointment of a personal representative, requiring no further
administration. Section 32 provides for written notice to
each heir, legatee and devisee of the decedent in such cases.
Section 33 provides that, if there is no contest, the
adjudication is equivalent to a final decree of distribution
after four months. ' :

Part V., Provisions Relating to Creditors Claims (Sections 34 -~ 39)

Section 34: Amends notice to creditors' statute to require that
a copy of said notice be filed with the clerk of the court,
and provide that the four month claim period commences with
the letter of the date of first publication or the date of
such filing. Also provides that filing of copy of claim and
proof of its service with the clerk of court is to be done
within ten days of service of the claim.

Sections 35 - 39: Provide for filing, without necessity of af-
fidavit, of creditors' claims; the contents thereof; the
powers of a personal representative as to such claims; and
that claims are deemed allowed if not rejected within six
months after date of first publication of notice to creditors.

Part VI. Provisions Relating to Banks,

Trust Companies, Accounts - (Sections 40 - 44)

Sections 40 - 43: Adds provisions to statutes c¢oncerning the various
forms of banks making cléar that affidavit procedure under this
act (Sections 5 and 6) supplements existing pay-out provisions.
Further change in Section 40 would allow non-probate pay-outs,
whether estate is testate or intestate, when deposit in the

particular bank is not over $1,000, regardless of amounts deposited

elsevhere.
Sections 44: Deletes precscription against a trust company or

corporation personally soliciting appointment as executor,
administrator or guardian.
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Part VII. Miscellaneous Provisions .(Sections 45 - 57)

Section 45: Provides for speedy hearing of petitions for letters

of administration, probateée or adjudication of testacy or
intestacy, and for notice to surviving spouse.

Section 46: Provides for appointment of guardian ad litem for

incompetent interested parties as to adjudications of testacy
or intestacy.

Section 47: Provides that no personal representative bond is

required where the will so directs or the representative is a
bank or trust company or is the surviving spouse and it appears
that the estate will all go to her (him) and minor children at
home. Also provides that court may waive bond in other cases,
and that court has discretion to substitute other security or
financial arrangements for a bond.

Section 48: Extends from ninety days to four months the period for

substituting a personal representative for the decedent as
defendant in an action pending at the time of death.

Section 49: Requires persomal .representative to file a true

inventory of property of the estate dlscovered subsequent to
regular inventory filing.

Section 50: Provides that personal representatives shall inventory

the estate-and may employ an appraiser, The appraisment need
not be filed or provided except upon written request.

Section 51: Provides that appraisal fee may be set by the personal

representative subject to court review for reasonableness.

Section 52: Reduces from six to three years the statute of limitations
as to action to prevent lapse of a devise.

Sections 53 and 54: Provide that written powers of attorney may be

effective upon, or in spite of, disability of the principal if
so intended. .

Section 55: Provides that payable on death provisions in any written in-

strument effective as a contract, give, conveyance, or trust, are
deemed non-testamentary and that this act does not invalidate
the instrument or the listed provisions.

Section 56: Repealer.

-,

Section 57: Effective date (7/1/74), and emergency clause.
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SUGGESTED COMMITTEE AMENDMENTS T0O SHB 7438

Page 3 Section 2 line 26 aftér after" and before ",1974" strike
"July 1" and insert "October 1".

Page 4 Section 2 1ines 5, 9, 13, and 16 strike "July 1" and insert
"October 1".

Page 43 Section 57 line 21 change "July 1" to "October 1".

Page 13 Section 14 1line 26 after “solvent" and. before "such" insert
"if the personal representative is other than a creditor of the
estate,”. :

Page 14 Sectjon 16 line 33 after "representative" insert ",other
than a creditor of the estate,”.

Page 15 Section 16 line 2 after "testate" insert ", other than a
creditor of the estate,". .

Page 17 Section 18 line 1 after "amended.” Insert a new sentence
"The court may restrict the powers of the personal representative in
such matters as the court determines and shall thereupon. restrict the
powers as ordered."

Page 17 Section 19 line 12 after "representative" insert ",other than
a creditor of the estate,”.

Page 18 Section 21 line 22 after “endorse the" strike "word" and insert
"term "Vacated" or "Powers restricted".

Page 42 Section 55 line 31 after "one" strike "or" and insert "of".
This is an apparent typographical error.
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Page 2

Page 27 Section 34 lines 21-33, and page 28, lines 1-12 strike.entirely
and rewrite as follows: ’ i

Every personal representative shall, jmmediately after his appoint-
ment, cause to be published in a legal newspaper published in the county
in which the estate is being administered, a notice that he has been
appointed and has qualified as such personal representative, and there-
with a notice to the creditors of the deceased, requiring all persons
having claims against the deceased to serve the same on the personal
representative or his attorney of record, and file an executed copy
thereof with the clerk of the court, ((tegether with preef 8% sueh serviee,))
W thin four months after the date of the first publication of such
notice or within four months after the date of the filing of the copy
of said notice to creditors with the clerk of the court, whichever is
the later. Such notice shall be published once in each week for three
successive weeks and a copy of said notice shall be filed with the clerk
of the court. If a claim be not filed within the time aforesaid, it .
shall be barred, except under those provisions included in RCW 11.40.011.
Proof by affidavit of the publication of such notice shall be filed with
the court by the personal representative. In cases where all the pro-
perty is awarded to the widow, husband or children as in this title pro-
vided, the notice to creditors herein provided for may be omi tted.

This amendment submitted by Robert Beschel, and approved in concept at
the February 1 hearing on SHB 748. ’
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SUMMARY
PROBATE REFORM ACT OF 1974

OCTOBER 6, 1973 DRAFT BY COMMITTEE ON JUDICIARY

The October 6th committee draft is the result of several
subcomnittee meetings, numerous other conferences and efforts
both by and with proponents of the Uniform Probate Code
(HB 266 and HB 11), State Bar proposal (HB 496), and corporate
trustees' proposal (HB 748), and proponents of HB 676. ‘ The
resultant draft attempts to maintain the worthy provisions of
existing Washington Probate Law, a law which has been shown

- during hearings to be significantly advanced and progressive

by comparison with all other states, while at the same time
inserting improvements suggested by the Uniform Probate Code
and other souyrces. : .

Sections 1 and 2: Provide for transfer of personal property
by affidavit, when entire estate is personalty having net value
of $10,000 or less, and for discharge and release of the person
paying, delivering or transferring such property. Recipient is
accountable to others having superior right to the property.

. ' Sections 3 - 1&4: Amend and add new provisions to Chapter
11.68 RCW providing for extension of non-intervention poweTs
to intestate estates, presumption in favor of non-intervention
powers, and court determination of the reasonableness of the
fees of .a personal representative or his attorneys.

)

Sections 15 - 20: Provide for adjudications of testacy
establishing a will, or of intestacy and heirship, without
appointment of a personal representative, requiring no further
administration. - Section 19 provides for written notice to each
heir, legatee and devisee of the decedent in such cases. Section
20 provides that, if there is no contest, the adjudication is

‘equivalent to a final decree of distribution after four months.

Sections 21 - 25: Provide for filing, without necessity of
affidavit, of credifors' claims; the contents thereof; the
powers of a personal r-presentative as to such claims; and that
claims are deemed allowed if not rejected within six months
after date of first publication of notice to creditors. (See
also, New Section 71.) :
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- Probate Reform Act of 1974

Section 26: Provides for appointment of guardian ad litem
for incompetent interested parties as toadjudicationscn‘testacy
or intestacy. N

Section 27: Amends RCW 11.04.015 to provide that, in
intestate succession, the surviving spouse receives all of the
decedent's share of the net community estate unless there be
surviving issue, in which event the surviving spouse receives
the first $50,000 thereof and one-half of the excess.

Sections 28 - 29: Reduce from six to three years the
- statute of Iimitations as to action on debts of the decedent
or to prevent lapse of a devise.

Section 30: Provides for speed& hearing of petitions for
letters of administration, probate or adjudication of testacy
or intestacy, and for notice to surviving spouse,

Section 31: Provides that no bond is required unless the
decedent’s will or the court so state, and that court has
discretion to substitute other security or financial arrangements,
for a bond. T

'~Section 32: tends from ninety days to four months the
period for substituting a personal representative for the decedent
as defendant in- an action pending at the time of death.

Section 33: Requires personal representative to file a
true inventory of property of the estate discovered subsequent
to regular inventory filing.

Section 34: Provides that personal representatives shall
inventory the estate and may employ an appraiser. The apprais-
ment need not be filed or provided except upon written request,

Section 35: Provides that appraisal fee may be set by )
the personal representative subject to court review for reason—
ableness.

Sectiors 36 - 39: Provide for increase of homestead amount
from $I5, 0 $20,000; and provides increase from $10,000 to
$20,000 of the amount of ‘collateral receivables above which the
courts ‘award of homestead of in lieu amounts shall be discretione-

aI’yo
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Pibale Reform Act of 1974 .

Sections 40 and 41: Provide for direct distribution to
minor heirs in amounts. of $1,000 or less without appointment
of guardian or requiring bond, and removes ceiling on further
amounts which the probate court may order deposited for;the
benefit of minors. -

7

 Sections 42 and 43: Extend ability to obtain non-inter-
vention powers to administrators with will annexed and adm1n~
istrators de bonis non.

‘I
Sections Ul and 45: Provide that written powers of.
attorney may be effective upon, or in spite of, dlsabllity of
the principal if so intended.

Sections 46 - 60: Relate to multi-party bank accounts.
Define terms, and set forth common provisions relating to
. benericial ownership, transfer, payment and effect-of payment
of sums in multi-party accounts in the various banks. Section.
59 provides that payable on deatn provisions in any written
instrument effective as a contract, give, conveyance, or trust,
are deemed non-testamentary and that this act does not 1nva11date
the instrument or the listed provisions. .

Sections 61 - 69: These provisions amend the various
banking statutes, and the statute pertaining to wages due an
employee at his death, to conform them with the prior provisions
of this act relating to affidavit transfer and mului-party
.accounts.

P
i

Section 70: Deletes proscription against a trust éompany
or corpdration personally soliciting appointment as' executor,
administrator or guardian.

Section 71: Amends notice to creditors! statute to require
that a copy of said notice be filed with.the clerk of the court,
"and provide that the four month claim period commences with the
letter of the dateof first publication or the date of such filing.

Section 72 and 73: Conform the exemption provisions in
the homestead and in lieu statutes to the priority provisions set
forth in section 58 of this act. (ie., priority over rlghts
of set-off)

,

Section 74: Repealer.

Section 75: Savings clause.

Y
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. Page 4
NP Probate Reform Act of 1974

t

Section 76: New Chapters

Scction 77: This act applies to e
testamentary instruments, unless the te

]

Section 78:

o s

~'5}:§}: T AREOT N,

states under prior
rms of such instruments
clear;y indicate a contrary intent.

Short title, "Probate Reform Act of 1974",

.y .~
N
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REPORT'OF'STANDING COMMITTEE

Pebrﬁary 5, 1974.

3

Substitute House Bill No. 748, making certain changes in the

laws relating to probate, .if

(reborted by Judiciary Committee): fﬁg
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.

‘"Lavws of 1965.as last amended by section 2, chapter 168, Lavs

of 1967 aqd RCW 11.04.015; amending section f1.0¢.270,.chapter
145, Lavws bf 1965 and RCW 11.04.270C; amending éection
il.12.120, chapter 145, Laws of 1965 and RCY 11.12.120;
a-endiﬁq section 11.20.620, chapter 185, Laws - of 1965 as
amended by section 1, chapter 126, Laws of 1969 ex. sess. and
BCH 11.20.020; amending section 11;28.010, chapter 145, . Lévs
of 1965 and RCW 11.28.010; amending section i1.28.070, chapter
145, Lawvs of 1965 and RCW 11.28.079; section 11.28.110,
chapter 145, Lévs of 1965 and Rcu'l1.28.110; amending section

11.28.237, chapter 145, Lavs of 1965 as amended by section 2,

chapter 76, Lawvs of 1969 and RCW 11.28.237; anending section

11.28.280, chapter 145, Lavs of 1965 and RCW 11.28.280;
amending section 11.40.010, chapter 145, Laws of 1965 as
amended by section. 7, qhaptér 168, Laws of 1967 and RCW
11.40.010; amending section 11.40.020, ch;ptet 145, Lavs of

1965 and RCY 11.40.920; amending section 11.40.030, chapter

. 145, Laws of 1965 and RCW 11.40.030; amending section

11,640,040, " chapter 145, Laws of 1965 and RCW 11.40.040;

amending section 11.40,060, chapter 145, Laws of 1965 and RCW

11.40.060; amending section 11.40.100, chapter 145, Lawvs of

1965 and 11.40.100; amendiny section 11.&0.110, chapter 145,

Lavs of 1965 and RCW 11.40.110; amending section 11.44,025,°

chapter 145, Laws of 1965 and RCW 11.44.025; amending section
11,44.079, chapter 145, Lavs of 1965 as amended by section 10,
chapter 1648, Laws of 1967 and RCW 11.44,070; amending section

-1-
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11.52.010, chapter 145, Laws of 1965 as last amended by
section 2, chapter 12, Lavs of 1971 ex. sess. and RCW
11.52.010; ;nendipg section 11.52.012, chapter 145, Laws 4of
1965 and RCW 11.52.012; amending section 11.52.016, chapter
185, Laws of 1965 as amended by section 1, chapter 80, Laws of

1972 ex. sess. and RCV 11.52.016; amending section 11.52.020,

chapter 145, Lavs of 1965 as last amended by section 3,

chapter 12, Laws of 1971 ex. sess. and RCW 11.52.020; amending

section 11.52.022, chapter 145, Laws of 1965 as anended. by
section 4, chapter 12, Laws of 1971 ex. sess. and RCW
11.52.022; amending section 11.52.024, chapter 145, Laws of

1965 as amended by section 2, chapter 80, Lawvs of 1972 ex.

sess. and RCW 11.52.028; amending section 11.68.010, chapter

145, Lavs‘of 1965 as amended by secéion 1, chapter 19, Laws of
1969 and RCW 11.58.010; amending section 11.68,020, chapter
145, Laws of 1965 and RCW 11.68.020;. amending ' section
11.68.030, chapter 145, Laws of 1965 and RC9.11.68.030:
amending section 11.68.040, chapter 145, Laws of 1965 and RCW
11.68.040; amending section' 11.76.080, chapter 145, Laws of

1965 as last amended Sy section 1, chapter 28, Lévs of 1971

and RCW 11.76.080; amending section 11.76.090, chapter 145,

Lavs of 1965 as amended by section 2, chapter 28, Laws of 1971

and RCW 11.76.090; amendiny section 11.76.095, chapter 105}.

Lavs of 1965 as amended by section 3, chapter 28, Laws of 1971

and RCW 11.76.095; amending section 30.04.260, chapter 33L

Lavs of 1955 and RCW 30,04.260; amendingy section 30.20.010,
chapter 33, Lavs of 1955 and RCW 30.20.710; amending séction
30.20.015, chapter 33, Lavs of 1955 as last amended by section
S, chapter 133, Lavs of 1967 and RCH 30.20.015; . amending
section 30.20.020, chapter 33, Lavs of 1955 as amended by
sgction 2, chapter 280, Lavs of 1961 and RCW¥ 30.20.020;
anending section 10, chapter 173, Laws of 1933 as amended by
section 9, chapter 131, Laws of 1943 and RCW 31.12,140;
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amending section 32.12.010, chapter 13, Laws of 1955 as last

amended by section 1, chapter 145, Lavs of 1967 and RCHW

32.12.010; amending section 32.12.020, chapter 13, Lavé of
1955 as last amended by section 2, chapter 55, Laws of 1969
and RCV 32.12.020; amecding section 32.12.030, chapter 13,

Lavs of 1955 as last amended by section U4, chapter 176, Lavs

of 1963 and RCW 32.12.030; amending section 46, chapter 235,

Laws of 1945 as awended by section 6, chapter 286, Laws of
1963 ;nd RCW 33.20.080; amendiny section 2, chapter 133, Laws
of 1939 as amended by section 1, chapter 210, Laws of 1967 and
‘RCH 49.48.120; addiny nev chapters to Title 11 RCW; adding new
sections to chapters 11,28, 11.84, and 11.68 RCW; repealing
section .1f;28.130, chapter 145, Lavs of 1965 and RC‘

-~ 11.28.130; repealing section 11.26.180, chapter 145, Laws of
1965 and RCW 11.28.180; repealing section 11.48.200, chapter
145, Lawvs ot 1965 and RCW 11.28.200; repealing section
11.40.050, chapter 145, Laws of 1965 and RCW 11.40.050;
repealing section 11.44.055, chapter 145, Laws of 1965 and BCW
11.44.055; repéaling section 11.44.065, chapter 145, Laws of
1965 andl RCW 11.&“.065; and repealing section 11.44.080,
chapter 145, Laws of 1965, section 11, chapter 168, Lavs of
1967 and RCW 11.44.080. .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NE¥ SECTION. Section 1. (1) At any time after forty-five

days from the date of the decedent's death, any person indebted to

the decedent or haviny possession of tangible personal property or an
instrument evidenciny a debt, obligation, stock or chose in action
belonging to the decedent shall make payment of the indebtedness or
deliver the tangible personal property or an instrument ev;dencing a
debt, obligation, stock or chcse in action to a person claiming to be
the successor of the decedent upon receipt of an affidavit made by
the successor stating:
(a) The successor's name and address;

-3-
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(b) That the decedent was a resideut of the state of
Washington on the date of his death; ‘

(c) Thgt de;edent'did not own any real property and that the
value of the total personal property in the estate of the decedent,
vherever located, less ‘liens and encuambrances, does not exceed ten
thousand dollats;

(d) That forty-five days have elapsed since the death‘ of tﬁe
decedent; |

{(e) That no application or petition for the appointment of a
personal representati?e is pending or has been granted in any
jurisdiction;

(f) That all debts of the decedent including funeral and
burial expenses have been paid'or provided for; and

(3) That the claiming successor is. personally, or .vith the
written authority of all other successors of the decedent, entitled
to full payment or delivery of the property.

{2) A transfer agent of any security shall change the
registered ownership §n the books of a corporation from the decedent
to the successor or successors upon the preseﬂtation of an affidavit
as provided in subsection (f) of this section.

{3) The term "successor" and "successors" as used in this

section and in section 2 of this 1974 amendatory act shall mean that:

person or those persons, other than creditors, vho are entitled to
the property of the decedent under his will or the lavs éf intestate
succession as contained in this title.

NEW SECTION. Sec. 2. The person paying, delivering, or
transferring personal property or the evidence thereof pursuant to

affidavit is dischargyed and released to the same extent as if he

dealt wvith a personal representative of the decedent. He is not.

required to see to the application of the .personal property or
evidence thereof or to inguire into the truth of any statement in the
affidavit or to the payment of any inheritance tax liability. If any
person to vhom an affidavit is delivered refuses to pay, deliver, or

-y
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transfer any personal property or evidence thereof, it may be
recovered or its payaent, delivery, tran;fer, or issuance coapelled
upon proof of their right in a proceeding brought for the purpose by
or on behalf of the persons entitled thereto.

Any person to vhom payment, delivery, transfer or issuance is
made is ansvwerable and accountable therefor to any personal
fepresentative of the estate, to any unpaid creditor of the decedent,

or to any other person having a superior right.

Séc. 3. sSection 11.68.010, chapter 145, Laws of 1965 as _

amended by section 1, chapter 19, Laws of 1969 and RCW 11.68.010 are
each amended to read as follows: |

((¥n aii cases vhere it is provided §n the last wii} aﬁd
testanent of the ‘deceased that ¢the estate shaii be settied in a
manner provided in such igst viii and testanent7_and that such estate
shait be settied vithout the intervention of any cours orf eoQ:QS7 and
where &t duly appearS'éo the court; by the inventory €fiited; and other
proof; ¢that ¢the estate is <fuiiy soivent; which fact =may be
estobiitshed by an order of the court on ¢he fiii;g of the inventorys;
t¢ shail not be necessarf to take out Jetters testamentery or of
adntnistration; except ¢to admit the vii} to probate and to fiile a
trae in;eneery of atl the ééopezty of such estate and give notice ¢to
eredttors and <¢o0 the bhoedy having charge of ¢the coiiection of
inheritance taxy in the manner required by awsr

After the probate of any such wii3 and ¢the €iting of the

tnventery at} sdeh estates mey be managed and settied without the

tntervention of the eourt ; if the 31ast vwii} and testament so
providess ﬂovever% vhen the estate is ready to be closed the courey
spon appiiccéien; shatt have authority and it shaii be 32¢s duty; to
nake and cause to be entered a decree finding and adjudging that ai}
debts have been paid; finding and adjudging also the heirs and those
entitied to take under the wiil and distributing the property ¢o the
persons entitied theretor Such decree shaii be andeA after notice
giver as provided é£or iike decrees in the estates of persons dying

-5~
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intestater ¥€ no appiicatien for a fin&i ‘decree is filed;. the
execator :shaiiy wvhen the adninistration of .thev estate has been
completed; £ile a written declaration to that effect; and thefeupo{
his powers shaii ceasex

?he executor of a nonintervent:ion wiil shaii not be deemed ¢to
vaive his nenintervention pﬁse:s by obtaining any erder appéintiﬂg
appraisers; fixing or alleving appraiseris fees; dispensing with
appraisement; or approving or allowing creditors® ciaimsy nél by
obtaining any other order or decezees)) Subject to the provisions of

this chapter, if the estate of a decedent, !hg died ejther testate or

intestate, is solvent, such estate shall be managed and settled

without the intervention of the courti the fact of _gixgaéz shall be
by A

o))

n order o

est
solvency may be entered at the time gi th

ed he appointment of the
personal regreséntative or at any time thereafter where it appears to
the court by the petition of the personal representative, or the
inventory filed, and/or other proof submitted, that the estate of the
decedent is fully solvent, and that notice of the application for an

order of solvency has been given to those persoas entitled thereto

when required by RCH 11.68.040 as no¥ or hereafter amended.
hen red by RCH 17.08.03° L

Sec. 4. Section 11.68.020, chapter 145, Laws of 1965 and RCW
11.68,020 are each amended to read as follovws:

((¥n ai} cases; :f the party named in sne; vt as execator
deciines to execute <the trust or dies or s otherwise éidabied for
any cause from acting as such executor; letters testanentery or of
administration shaii issue and the estate be settied as in other

casesy)) Unless court supervision of an estate shall be specifically

required under the terms and provisions of a will, a decedent shall
be deemed to have intended any and all personal representives named

in his will to have the pover to adaminister his estate without the

=]
g

intervention of court, and any personal representative or persona

the decedent's will shall acguir

Ko

representatives named

E
[}

in
nonintervention powers without }ggior notjce, upon nmeeting t
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fequirements of BCH 11.68.010 3s -nov o hereafter asended.

S?c. S. Sectjon 11.68.030, chapter 145, Lavs of 1965 and RCW
11.68.030 are each amended to read as follows: '

((Z€ the person named in the wiil feiis.to execute ¢the ¢traust
€aithfuily and to take care and promote ¢the interest of aii parties;
£hen; upon petition of a eteditor.of the estate; or of aay of ¢the
heirs; or of any person on behaif of any minor héir: the cﬁurt shati
eite such persen e appear beforé“it: and 3f; uapon hearing -o;‘ the
petitién te appears <that the truse in such wili is net faighfuiiy
discharged; and that the parties interested; or any of then} have
been or are about to be damaged by the doings of the executor; theny
én the diseretion of ¢the court; adainiseration may be had and
required as is required in the administration of estatesy and in aid
anh cases the costs of the citation and hearing shail be charged
agains§ the party £aiiing and negiéeting to execute the trust as
required in ehe,viiir)r Subject to giving prior potice when reguired

under .RCW 11,68.040 as now or hereafter amended and the entry of a

[1~]

order of solvency, the personal representative of an state ©

== == —_— ———— -_—

[

decedent who died intestate or the persopal representative wvith the-

will annexed of the estate of a decedent wh

died testate shall have

administer the estate without fupther intervention of

to
court after the entry of an gorder of solvency and furpishing -bond

Sec. 6. Section 11.68.0040, chapter 145, Laws of 3965 and RC¥
11.68.040 are each amended to read as follows:

((Exeeutors acting under nonintervention witts wnayy tf the
estate has been addudged soivent7 mortgage; lease; seil; exchanges;
and convey the reait and persenai properey of the éestator7 and borrow
mponey on the general credit of the estate; witnout-an order of the
coure for that purpese and without notiece; approvai; or confirmations;
and in ail other respects adainister and séteie the estate without
the intervention of ¢the cosrts The other party ¢o any such
transaction and his :uceesséts_ih'interesk shaii he entitied to have

-7-
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it conmciusively presumed thet such transaction is necessary for the

adninistration of the estacer))

If the decedent shall have died intestate, or the petitioning’

personal representative is not named i he will as such, and in

=== _— === ==

either case the petitioner vishes to acquire nonintervention povers,

the personal representative shall, after filing the petition for

-

order of solvency, give notice of his intention to apply to the cour

for nonintervention powers to all heirs, devisees, leqatees of the

gecedengL and all parties entitled to notice under RCR 11.28.240, wh

o

ave not, in writing, either waived notice of. the hearing or

-

consented to the entry of an order of solvency; said notice shall be

o
-

given at least ten days prior to the date fixed by the person

representative for the hearing on his Bngition for. an order

g e |

solvency: PROVIDED, That no prior notice of said hearing shall

wh the personal representative is:

~
hd
<"

2quirc

o

nt and the decedent left

en
1) The surviving spouse of the deced

b~

issue of a prior marriage;

{2)

The notice required by this section shall be sent by regqular

i3

1>

bank or trust company.

f mailing of said notice shall be by affidavit filed

mail and proof

in the cause, Said notice shall contain th of the decedent's

estate, th

probate cause pumber, the nape and address of ;ﬁg

personal representative, and shall state in substance as follows:

{a) The personal representative has petitioned the superior

court of county, state of UashinqtoqL for the entry of
an order of solvency and a hearing on said petition will be held on

+ the day of L
19 . 2t o'clock, - M.

{b) The petition for order of solvency has been filed with

fc) Upon the entry of an order of solvency by the court, the
personal representative will be entitled to administer apd close the

decedent's estate vithout further court intervention or supervision;

-8-
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{48) Any heir, legatee or devisee shall ave the right to

.appear at the time of the hearing on the petition for an order of

B

solvency to object to the granting of nonimntervention powers the

18

personal representative.

If no notice is regquired, or all heirs, leqatzes and devisees -

ave either waived notice of said hearing or consented to the entry

-4

of an order of solvency as provided in-this section, the court may

hear the petition for an order of solvency at ggx.timg;

.§§! SECTION. Sec. 7. There is added to chapter 11.68 . RCH a
nev section to read as follows: A

If at the time set for the heafing'upon tﬂe petition for the
entry of an order of solvency, any party entitled *o notice under ihe
provision; of RCW 11.68.040 as now or hergafter amended, shall appear
and object to the.grantinq of nonintervention povers to the personal
representative of the estate, the court shal} considgr said
objections, if any, and the entry of an'order of solvency shall be
&isctetionary vith the court upon being satisfied by proof as

required in RCW 11.68.010 as novw or hereafter amended. If no heir,

legatee or devisee of the decedent shall appear at the time of the -

heiring to object to the entry of an order of solvency, the court
shall enter an order of solgenéy upon being satisfied by proof as
requifed in BCW 11.68.010 as nov or hereafter amended.

NEW SECTION. Sec. 8. There is added to chapter 1}.é8 RCW a
new section to read as follows:

If, after the entry of an order .of solvency, any personal
representative of the estate. of the decedent shall die, resign or
otherwise become disabled from any céuse from acting as the
nonintervention personal representative, the sucéessor personal
representative shall administer the estate of the decedent without
the intervention of «court after notice and hearing as required by
sections 6 and 7 of this 1974 amendatory act, unless at the time of
said hearing objections to the grahting of noninte:vention,povers’to
such successor personal representative shall be made 'by an heir,

-G~
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legatee, or devisee of the decedent, and unless the court, after
hearing said objections shall refuse to grant nonintervention powers
to such successor personal representative. If no heir, legatee, or

devisee of the decedent shall appear -at the time of the hearing to

object to the granting of nonintervention powers to such successor

personal repr2sentative, the court shall enter an order granting

aonintervention povers to the successor personal representative.

NEW SECTION. Sec. 9. There is added to chapter 11.68 'RCH a
nevw section to read as follows:

If any personal representative vho has been granted
honintervention powers fails to execute his trust faithfully or is
subject to removal for any reason specified in RCW 11.28.250 as novw
or hereafter amended, upon petition 65 any unpaid creditor of the
estate who has filed'a claim or any heir, ﬁevisee, legatee, or of any
person on behalf of any incompetent heir, devisee, or legatee, the
court shall cite such personal representative to appear before it,
and if, upon hearing of the petition it appears that said personal
representative has not faithfully discharyed said trust or is subject
to removal for any reason specified in RCW 11.28.250 as now or
hereafter amended, then, in the discretion of the court said personal
representative may be removed and a successor appointed with such
povers as the court may determine, and in the event fhe court shall
restrict the powvers of the personal representati;e in any -manner, it
shall endorse the words "Powers restrictedﬁ upor the original order
of solvency together wvith the date of said endorsemeat, and in all
guch cases the cost of the citation, hearing, and reasonable
attorney's fees ray be avarded as the court determines.

NEW SECTION. Sec. 10. There is added to chapter 11.68 RCW a

ne¥ section to read as follows:

After such notice as the court may require, the order of
solvency shall be vacated upon the petition of any personal
representative, heir, legatee, devisee, orC creditor, if supported by
proof satisfactory to the couri that said estate has becone

-10-
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insolvent: T

If; after hearingy, the court shall vacate the prior order of
solvency, the court shall endorse the vord -”Vacated"A upon the
original order of solvency together with the date of said
endorsement.

NEW SECTION. Sec. 11. Thare is added to chapter 11.68 RCW a
new section to read as follows:

Any personal repreSentative acting ﬂndet noninterven‘ion
povers, may mortgage, encumber, lease, sell, exchange, and convey the
real and personal property of the decedent, and borrow money on the
yeneral credit of the estate, without an  order of court fot that
purpose and without notice, approval or confirmation, and in all
other respects adnini;ter and settle the estate Af the decedent
vithout inter;ention of court. Any other party to any such

transaction and his successors in interest shall be entitled to have

it  conclusively presumed that such transaction is necessary for the

administration of the decedent®s estate.

NEW SECTION. Sec. 12. There is added to chapter 11,68 RCW a
nevw section to read as follovs:

When the estate {s ready to be closed, the court, upon
application by the personal representative who has nonintervention
povers, shall have the authority and it shall be its duty, to nmake
and cause to be entered a decree vhich either: .

| {1) Pinds and adjudges that all approved ciai;s of the
decedent have been paid, finds 'and adjudges toe heirs of the decedent
or those persons entitled to take under his will, and.distribute the
property of the decedent to the‘persons antitled thereto; or

(2) Approves.the accdunting of the personal representative and
settles the estate of the decedent in the manner provided for'in the
administration of those estates in which the personal representative
has not acquired nonintervention povers.

‘ Either decree provided for in this section shall be made after
notice yiven as provided for iﬁ' the settlement of estates by a
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personal representative vho has not acquired nonintervention powers.

Such notice, or, if no decree hereunder is applied for, a separate

notice mailed by certified mail not less than twenty days before
filing the written declaration oz conplétion, shall‘state the fees
paid or proposed to be paid to the personal representativé or his
attorneys. At the request of the personal répresentative or any
heir, devisee or legateg of the decedznt vhose interest in the assets
of the estate would be reduced by the amoun; of said fees, or on thg
separaté notion_ of any such person vhere no decree hereunder is
applied fér, the reasonableness ot said fees shall be determined by
the court at the time of the heafing on the entry of either decree
provided for in this section or at a hearing- on such motion, as the
case wmay be. 1In determining the reasonableness of attorney's fees,
the court shall take into consideration Vall criteria forming the
basis for the determination of the amount of such fees as contained
in the code of professional responsibility; in determining the
reasonableness the fees charyed by. any personal representative, the
court shall take into consideration the criteria forming the basis
for the determination of attormey's fees, to the extent applicable,
and any other factors vhich.the court determines to be relevant in
the determination of the amount of fees to be paid to such personal
representative.

NEW §§§1£Q!; Sec. 13. There is added to chapter 11.68 RCW a
nev‘section to read as follévs:

If a personal representative vho has acyuire=d nonintervertion
povers shall not apply to the court for either final decree provided
for in sectién 12 of ‘this 1974 amendatory act, the personal
representative shall, when the administration of the estate has been
éonpleted, file a declaration to that éffect, and thereupon his
povers shall cease. If the decedent shall have died intestate, said
declaration of completion shall spacify the names, addresses (if
know¥n), and relationship of each heir of the decedent, together with
the distributive share of each heir.
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The filing of a declaration of coampletion of probate as
provided for in this section shall be deemed the equivalent of the
entry of a final decfée of. digtribution in  accordance with the
p¥ovisions of chapter 11.76 RCW, for the purpose of:

(1) Establishing the decedent's will aé his 1last will and
testament and the persons entftle& to receive.his estate thereunder;
or

(2) Establishing the fact that the decedent died intestate,
and those persons entitled to receive his estate as his heirs at lav;
qnd .

{(3) In either case, vestiny and distributing owvwnership of the
assets of the decedent in his heirs, in the case of intestacy, or in
his legatees and devisees in the event of testacy.

NEW §§gi;g§; Sec. 14. There is added to chapter 11.68 RCW a
nev section to read as follows: .

A personal representative who has acquired noninte{vention
povers in accordance with this chapter shall not be deemed to have
vaived his nonintervention powvers by obtaining any order or decree
durinq the course of his administration of the estate.

Sec. 15. Section 11.20.02J, chapter 145, Laws of 1965 as
amended by sé&tion 1, chapter 12vb, Laws of i969 ex. sess. and RCW
11.20.020 are each amended to read as follows:

(1) Applications for the probate of a will and for letters
testamentary, or either, may be made to ﬁhe judge of the court having
jurisdiction and the court may immediately hear the proofs and either
probate or reject such will as the testimony may justify. Upon such
héaring.the court shall make and cause to be entered a formal order,
either establishiny and probating such will, or refusing to establish
and probate the same; and such order shall be conclusive except in
thg event of a contest of such vwill as hereinafter provided. All
testimony in support bf the will shali be reduced to writing, signed
by the witnesses, and certified by the judge of the court. If the

application for probate of a vill does not reyuest the apgointmg_g of
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a personal representative and the court epters an adjudicatjon

=

testacy establishing such will no further administration shall be

regquired except as set forth im section 19 .of this 1974 amendatory

act.

{2) In addition to the foregoing procedure for the proof of

wills, any or all of the attesiing vitnesses to a will may, at the
request of ‘the testator or, after his decease, at the request ok the
executor or any person interested under it, make.an affidavit before
any person authorized to administer oaths, statiny such facts as they
vould be required to testify to in court to prove " such will, uﬁich
affidavit may be vritten on the will or may be attached to the will
or to a photographic copy‘of the will. The svorn statement -of any
witness so taken shall be acceptéd by thé court as if it had been
taken before the cour£.

Sec. 16. Section 11.28.010, chapter 145, Laws of 1965 and RCH

11.28.010 are each amended to read as follows:

After ((probate of any wiii)) the entry of an order admitting

a will to probate and appointing a personal representative, or

personal representatives, letters testamentary shall be granted to

the persons therein appointed executors. If a part of the persons

thus appointed.refuse to act, or b; disqualified, the 1letters shall
be granted to the other persons appointed therein. If all such
persons refuse to act, letters ot adaministration vifh the will
annexed sﬁall be yranted to the person to whom administration would
have been granted if there had been no will.

Sec. 17. Section 11,28.110, chapter 145, Laws of 1965 and RCW
11.28.150 are each amended to read as follovs: |

Application for letters of administration, or, applicatio

n for
an adjudication of intestacy and heirship without the issuance of

letters of admipistration shall be nmade by petition in writing,

signed and verified by the applicant or his attorney, and filed with
the court, vhich petition shall set forth the facts essential to
giving the court jurisdiction of the case, and state, if kﬁovn, the
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names, ages and residences of the heirs of the deceased and that the

=]

intestacy and heirship does pot request the appointment of .a

o

(ad
"

lr’

rsopal representative and the court enters an adjudication o

5

4

|

intéstagx no further administratiorn shall be required except as se

orth in sectjon 19 of this 1975 amendatory act.

Sec. 18. Section 11.28.237, chapter 145, Laws of 1965 as
amended by section 2, chapter 70, Laws of 1969 and RCW 11.28.237 are
each Amepded to read as follows:

Within tventy days atter appointament, the personal
representative of the estaté of a decedent shall cause vwritten notice
of nis said appointment, and of the pendency of said probate

proceedings, to be served personally or mailed to each heir, 1legatee

and devisee of the estate vhose nares and addresses are knovn to him,
and proof of such mailing shall be made by affidavit and filed in the
cause.

NE® SECTION. Sec. 19. There is added to chapter 11.28 RC¥ a

new section to read as follows:

If no personal representative is appointed to administer tﬁe
estate of a  decedent, thé person obtaining the adjudication of
testacy, or intestacy and heirship, shall, within twventy ‘days after
obtaininq said ad judication,’ cauée vritten notice of said
adjudication to be mailed to each aeir, legatee, and devisee of the
decedent, which>notico shall:

(1) State the name and address of the applicant;

(2) State that on the ....., day of .....c00c0ep, 19...., the
applicant* obtained an order fron the superior court of
Ceeermeeenenaanen cou;ty, state of Washington, adjudicating that the
decedent died int=state, or testate, wvhichever shall be the case;

(3) In the event the decedent died testate, enclose a copy of
his will therewith, and state that the adjudication of testacy will
become rinal and conclusive for all legal in*tents and purposes unless

any heir, legatee, or devisee of the decedent shall contest said will
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within four months after the date ‘the said will was adjudicated to be
the last Qill and testament of the d=cedent;

(4) In the event that the decedent died intestate, set forth

‘the names and addresses of the heirs of the decedent, their

télationship to the decedent, the distributive shares of the estate
of the decedent which they are entitled to receive, and that said
adjudication of intestacy and heirship shall become final and
conclusive- for all 1legal in;ents and purboses,.unless, vithin:}OUt
months of the date of said adjudicafion ~of intestacy, a petition
shall be filed seeking tne admission of a wil) of the decedent for
probate, or contesting the adjudication of heirship.

Notices provided for in this section may be served betsonally
or sent by regularc mail, and proof of such service or maiiing shall
be made by an affidavit filed in the causel ' '

NEW SECTION. Sec. 20. There is added to chapter 11.28 RCW a

newv section to read as follows:

Unless, Qithin four months afier the entry of the order
adjudicating teséécy or intestacy and heirship, any heir, légatee or
devisee.of the decedent shall offer a later will for probate or
contest an adjudication "of testacy in the manner provided in this
title for will contests, or offer a will of th2 decedent for probate
followinyg an adjudication of intestacy and heirship, or contesting
the determination of heirship, an order adjudicating testacy or
iﬁtestacy and heirship without appointing a personal representative
to administer a decedent's estate shall be deemed the .equivalent of
the entry of a final decree of distribution in accordance with the
provisions of chapter 11.76 RCW for the purpose of:

(1) Establishiny the decedent's wvill as his iast wvill and
testament and persons éﬁtitled to receive his estate thereunder; or

(2) Establishing the fact that the decedent died intestate,
and those persons on&;tled to receive his estate as his heirs at law;
and

(3) In either case, vestinq,aﬁd distributingy ownership of the
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assets of the deéedent in his heirs, in the case of intestacy, or in
his leéatees and devisees in the event of a testacy. 4

The riqht‘of an héir, legatee, or’ devisee to receive the
assets of a decedent shall, to the extent othervise provided by this

Title, be subject to the prior rijhts of the decedents creditors . and

any person entitled to a hoaestead avard or family allowance and

nothing contained in this section shall be deemed to prohibit said
persons, or any other persor for jyood cause shovn; from obtaining the
appointment ot a personal representative to administer the estate of
the decedent after the entry of an order adjudicating testacy or
intestacy and heirship. 1If letters testamentary or of administration
shall be 1issued nmore éhan four wmonths after the date of the
adjudication of testacy or intestacy and heirship, thé issuance of
said letters shall not affect the finality of said adjudications.

Sec. 21, Section 11.40.020, chapter iuS{ Lavs of 1965 and RCW
11.40.020 are each amended to read as follows:

Every claim {(seeved and filed as above p:c§ided shatt be
supported by the aféidpvit of the claimant that the amount ts juaely

due; that no payments have beesn made thereon; and that there are ne

offsets to the same %o the knoviedge of the ciaiman+t)) shall be
signed by the claimant, or his attormey, or any person who is

{1) The name and address of the claimant;

{3) A written statement of

fer

he facts or circumstances

constituting the basis upon which the claim is submitted;

{4) The amount of the claiam;

{5) If the claim is secured, unliquidated or contingent,

not yet due, the nature of the security, he nature of the

lad

uncertainty, and due date of the clainm: PROVIDED HOKEVER, That
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failur to- describe corgectly the security, nature of any

3
g
E
E)
:
10
H
Iad
H
[
3
[=9)
3
8]
15

a claim not yet due does not

Sec. 22.. Section 11.40.030, chapter 145, Laws of 1965 and RCW
11.80.030 are each amended to read as follows:

{(4hen a eclain; acconpanied by che effidavit.réquized tn REW
4{:&6;629 has beesn served and filed; it shail be the duty of the
persenat representative ¢o indorse cthereon his atiovance or
rejection: with ehe day and date thereof: If he atlov the eclaim; :¢
shaii be presented to the judge of the court; vho shati in the same
manner indorse on ¢ his ailovance or rejection; or heAnay by order
eldov or redect the ectainr ¥f the persenai representative réject the
ctainm in vhoie or in part; he shaii notiiy.the ctatmant forthwith of
setd redection nand file 3in the office of the cierk an affidavie
shoving such notification and the date thereofs Suech notification
shal: he by personat serviee or registered or certified maii and
shall state that the hoider of the rejected ciaim aust bring suie in
the proper court agnéase the personal representative within thirey
days after notification of the rejectiony otherwise the ciaim shaii
be forever barreds

3£ the personal representa‘ive sgaii neglect for the period of
sixty doys afeter service upon hia or his a&toraey. ‘*e aet upon any
seaeh ciaim; the ctaimant may teke the matter up before thé eourt and
the ecourt may require the personat representative ¢to act on 3uch

eiaim and in its discretion may impose costs and attorneyts feess))

]

Unless the personal representative shall, within six months after t

4

2

date of first publication of notice to creditors, have obtained an

r his allovance or rejection of clainms

I

imely and properly served and filed, all claims presented within the

and in the manner provided in RC¥ 11.4G.C10 and 11.40.020 as now

EE

hereafter amended, shall be deemed alloved and may not thereafter

be rejected, unless the personal representative shall, within six
N t
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months after the date of first publication of notice to creditors, or

lg]

any extended time, notify the claimart of its rejection, in whole or
n

ct; i he personal representative shall reject the claim, i
parct: : Shall reject the claim, in

vhole or in part, he shall notify the claimant of said rejection and

file in th office of the .clerk, an affidavit showing such.

=3
(]
[ad
o
rn
).'-
(2}
[
Iad
[=]
]
t=]
o
I

e date thereof. Said notification shall be by

persopal service r certified mail addressed to the claimant at his

claim; if a person other'than the claimarnt

(Tad
4
10
Lo
Q.
poe
-]
Y
K
o
I~

shall have signed said claim for or onm behalf of

Said person's business address as stated in said claim is different

froe that of he claimant, notification of r2jection shall also be

made by personal service or certified mail upon said person; the date

Iad

he postmark shall be the date of notification. The notification

of
of rejection shall advise the claimant, and the person making clain

on his, her, or jits behalf, if any, that the claimant must bring suit

n the proper court ajainst the personal representative within thirty

days after notification of rejection, and that otherwvise the clainm

vill be forever barred.

The personal representative may, either before or after

rejection of any claim compromise said claim, vhether due or not,

absolute or contingent, liguidated or unliquidated, if it appears to
n

fer

personal representative that such compromise is

he
interests of the estate.

Sec. 23. Section 11.40.040, chapter 145, Laws of 1965 and RCW
11.40.040 are each amended to read as follows:

Every claim waich has been allowed by the personal
fepresentative ((and the said Judge;)) shall be ranked amony the
acknovwledged debts of the estate to be paid in the course of
administration.

Sec. 24. Section 11.40.000, chapter 145, LaQs of 1965 and RCW
11.40.060 are each armended to read as follows:

¥hen a «claim is rejected by ((etther)) the personal

representative ((or the eoure)), the holder must bring suit in the

-19--

I m~ 1 lind NANANNANY

R

uus
449
449
1550
451
451
452
453
454
454
455

456

456

457

. us8

459
4S9
459
460
461
462
462
463
464
465
466
467
468

468

“ U469

470
471

472



S

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
3e
31
.32

33

JLK:rmh H-5827/73 p--20

proper court against the personal representative within thirty days
after notification ,0f the rejection, otherwise the claim shall be
forever barred. '

| Sec. 25. Section 11.40.110, chapter 145, Lavs of 1965 and RCW
11.40.110 are each amended t; read as follows:

Whenever anyiclain shall have been filed and presented to a
personal representative ((and the court)), and a part thereof shall
be allowed, the amount of such allovance shall be stated. in the
indorsement. If the «creditor shall refuse to accept the amount so
alloved in satisfaction of his claim, he shall recovef no costs in
any action he may briny against the personal representative unless_ he
shall recover a greater -amount than vthat offered to be allowed,
exclusive of interest and costs. .

Sec. 26. Section 11.70.089, chabtér 145, Laws of 1965 as last
amended by section 1, chapter 28, Laws of 1971 and RCW 11.76.080 are
each amended to read as follows: » »

If there be any incompetent as ﬂefined in RCW 11.88.010
interested in the estate vho has no legally appointed guardian, the
court:

(1) At any stage of {he proceeding in iis discretion and for
such purpose or purposes as it shall indicate, may, and .

(2) For hearings held pursuant éo RCW 11.52.010, 11.52.020,

11.68.040 and 11.76.05C as nov or hereafter amended, o

for. entry of

an order adjudicating testacy or intestacy and heirship when no

personal representative is appojnted to administer the estate of the

decedent, shall((--))appoint some disinterested persor as quardian ad

litem to represent such incompetent with reference to any petition,

proceeding ((er)), vreport, or adjudication of testacy or intestacy

vithout the appointment of a personal representative to administer

_——_—

the estate of decedent in which the incompetent may have an interest,

vho, on behalf of the incompetent, may contest the same as any other
person interested might contest i*t, and vho shall be allowed by the
court reasonable compensation for his services: PROVIDED, HOWEVER,
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That where a surviving spouse is the sole beneficiary under the terams

of a will, the c&utt may Jgrant a motion by tﬁq personal
representative to vaive the appointment of a quaraian ad litem for a
person who is the minor child of such surviving spouse and the
decedent and who is incompetent solely for the reason of his belng
under eighteen years of age. '

Sec. 27. Section 11.04.915, Chapter 145, Laws of 1965 as last

- amended by section 2, chapter 168, Laws of 1967 and RCW 11.04,015 are

each amended to read as follovs:

The net estate of a persor dyiny intesiate, or that portion
thetgof vith respect to which the person shall have died intestate,
shall descend subject to the provisions of ARCH 11.04.250 and RCW
11.€2.070, and shall'be distributed as follows:

. (1) Share of surv1v1ng spouSe. The  surviving spouse shall
tece1ve the followan share:

{a) n;l of the decedent's share of the net community estate
uqless there be.shrviving issue ((or parents;)) in which event, the
surviving spouse shall take ((one-haif of the dacedentis 5hate of the

net community estate)) the first fifty thousand dollars thereof and

__ ————sn

ong-half of the excess thereof over fifty thousand dollarS' and
' (b) One-haif of the net separate estate if the intestate is

survived by issue; or

(c) Three-guarters of the net sebarate estate if there 1is no
surviving issue, but the intestate is survived by one or more of his
parents, or by one or more of the issue of one or wmore of his
parents; or

(d)'Allvof the net separate estate, if there is no surviving

issue nor parent nor issue of parent,

(2) Shares of others than surviving spouse. The share of the

net estate not distributable to the surviving spouse ¢+ OC the entire

net estate if there is no surviving spouse, shall descend and be
distributed as follows:

(a) To the issue of the intestate; if they are all in the same
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degree ofhkinship to the intestate, they shall take equally, or if of
uneghai degree, then those of more remote degree shalll take by
representation. :

(b) If the intestate not be survived by issue, then to the
parent or parernts who survive the intestate.

(c) If the intestate not be survived by issue or by either
parent, t‘eﬂ to those.iésue of the parent or parents who survive the
intestate; if they are all in the sane degree of kinship to 'the
intestate, they shall take equally, or, if of unequal degree, then
those of more remote deqree shall také by representation.

(d) If the intestate not be survived by issue or by either
parent, or by any issue of the parent or parents vho survive the
intestate, then to the grandparent or grandpar=nts vwho survive the
intesiate; if both maternal and paterﬁal 9r$ndparents sarvive the
intestate, the maternal ‘grandparent of grandparents shall take
one-half and the paternal grandparent or grandparents shall take
‘one-half.

{e) If the intestate not be survived by issue or by either
parent, or by any issue of ‘the parent or parents or by any
grandparent or grandparents, then to those issue of any graadparent
or grandparents vho survive the intestate; taken as a yroup, the
issue of the maternal grandparent or grandparents shall.share eygually
vith the issue of the .paternal grandparent or jrandparents, also
taken as a group; within each such group, all members s#are egqually
if they are all in the same degyrae of kinship to the intestate, or,

if some be of unegual degree, then those of more remote deyree shall

. take by representatior.

Sec. 28, Section 11.G4.270, chapter 145, Laws of 1965 and RCH
11.04,270 are each amended to réad as follows:

The estate of a deceased perﬁon shall not be 1liable for his
debts unles$ letters testaméntary or of administration be granted, or

adjudication of ‘testacy or intestacy entered, vwithin ((sixz)) three

years from the date of the death of such decedent: PROVIDED,
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HOWEVER, That this section shall not affect 1liens  upon specific
propecty, existing at the date of the death of such decedent.

Sec. 29. Section 11.12.120, chapter 145, Lavs of 1965 and RC¥
11.12.120 are each amended to read as follows:

whenever any parson hkaviny died leaviny a will which has been

admitted to probate or established by an adjudication of testacy,
shall by said will have given, devised or begueathed unto any person,
a legacy or a devise upon the condition’ that said person survive ﬁim,
and not otherwise, such legacy or devise shall lapse and fall into
the residue of said estate to be distributed Acqgrding to the
residuary clause, if there be one, of said will, and if tﬂere be none
then éccording tb the laws of descent,  unless said legatee or
devisee, as the case may be, or his heirs, personai representative,
or someone in béhali of such legatee or éevisee, shall appear before
the court which 1is adnministering said estate within ((six)) three
years from and after the date the said will was admitted -to probate
or established by an adjudication of testacy, and prove to the
satisfaction of the court that the said legatee or devisee, as the
case may be, did in fact survive the testator.

NEHW SECTION. Sec. 3C. \There is}added to chapter 11.28 RCW a
nev section to read as follows:

When a petition for general letters of administration or “for
letters of administration vith the will annexed or for an

adjudication of testacy or intestacy shall be filed, the matter may

be heard forthwith, appointment made and letters of administration

issued: PROVIDED, That if there be a surviving spouse and a petition

is presented by anyone other than the surviving spouse, or any person
designated by the surviving spouse to serve as personal
representative on his or her behalf, notice to the surviving spouse
shall be given of the time and place of such heariny at least ten
days pefote the hearing, unless the surviving spouse'shail waive

notice of the heariny in writing filed in the cause.

NEW SECTION. Sec. 31. There is added to chapter 11.28 RCW a
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new section to read as follows:

No personal representative appointed to admxnlbtet " an estate
of a decedent vho died either testate or 1ntesta.e or applicant under
an order of testacy or intestacy shall be required to give bond or
other security unless the decedent's vill or the court so requireg.

Every person reqguired to furnish bond must, ° before receiving
letters testamentary or of administration, executs a bond to the
state of Kashington conditioned that the personal -representative
shall faithfully execute the duty of the trustc according to law, og
that phe applicant shall faithfully execute such conditions as the
codrt may set forth in its order, with such surety or sureties as the
Court may approve.

\/ The court may at any time after appointment of the personal
representative or entry of such order reguire said personal
representative ‘or applicant to gyive a.bond or additional bond, the
same to be conditioned and to be approved as provided in this
section; or the court may allov a reduction of the bond upon a.proper
showing. In all cases vhere a bank or trust company authorized to
act as a personal representative is appointed as personal
representative, no bond shall be required.

In lieu ;f hond, the court may in its discretion, substitute
other security or financial arranqenenfs, such as provideé under RCW
11.88.105, or as the court may dean adequate to pfotect the assets of

the estate.

Sec. 32. Section 11.40.100, chapter 145, Laws of 1965 and RCW

11.40.160 are ecach amended to real as follows:

If any action be pending against the testator or intestate at
the x{me of his death, the plaintiff shall witnin ((ntneey days))
four popths after first publication of notice to crelitors, or the

filing of a copy of such notice, vhichever is later, serve on the

personal representative a motion to have such personal
representative, as such, substituted as defeundant in such action,
and, upon the heariny of such motion, such personal representative
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shall be so substituted, unless, at or prior to such

hearing, tha

claim of plaintiff, together with costs, be alloved by the personal

.

representative and court. After the substitution of

such personal

representative, the court shall proceed to hear and determine the

action as in other civil cases.

Sec. 33. Section 11.44.025, chapter 145, Laws of 1965 and RCW

11.88.025 are each amended to read as follows:

- . Whenever any property of the estate not- mentioned in the

inventory comes to the knowvledye of a personal representative, he

shall cause the same to be inventoried and appraised
A

and return upon oath into the court a true inventory

and shall nmake

of said property

within thirty days after the discovery thereof, unless a longer time

shall be granted by the court.

NEW SECTION. Sac. 38. There is added to chapter 11.44 &CW a

:ru section to read as follovws:

Within the time required to file an inventory as provided in

RCW 11.,44.015, the personal representative shall determine the fair

net value, as of the date of the decedent's death,'

of each itenm

contained in the inventory after deducting the encumbrances, liens,

and other secured charyes thereon. The personal representative may

employ a qualified and .disinterested person to assist him in

ascertaining the fair market value as of the date of

the decedent's

death of any asset the value of which may bpe éubject to reasonable

doubt. Different persons may be employed to appraise different kinds

of assets includ2d in the estate. The appraisement may, but need not

be, filed in the probate cause: PROVIDED HOWEVER, That upon receipt

of a written reguest for a copy of said inventory and appraisement

from any heir, legatee, devisee or unpaid creditor wvho has filed a

claim, the personal representative shall furnish to . said person, a

true and correct copy thereof.

Sec. 35. Section 11.44.070, chapter 145, Lavws

amended by section 10, chapter 168,
are each amended to read as follovs:

-25-
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‘((The appraiser shail receive as compensation fer his service
an nn&unt as to the court shaii seenm Just and reasonabie; bhut not
2ess than ten doiiazs ner more than one-tenth ot one pereent of the
gross value of the assets of the estace aetuaiiy aépraised by himr))

The amoupt of the fee to be paid to any persons. assisting the

personal representative in any appraisement shall be determined by

the personal representative: PROVIDED HOWEVER, That.'

unreasonable, a personal representative may be ordered to make

Sec. 36. Section 11.52.010, chapter 185, Laws of 1965 as last

amended by section 2, chapter 12, lLaws of 1971 ex. sess. and RCW

11.52.010 are eacih amended to read as follows:
If it is made to appear to the satisfactionr of the court that

no homestead has been claimed in the manner provided by law, either

prior or subsequent to the death of the person vhose estate is being’

administered, then the court, after heariny and upon being satisfied
that the f!neral expenses; expenses of last sickness and of
administration have been paid or provided for, and upon petition for
that purpose, shall avard and set off to the surviving spouse, if
any, property of the estate, either commﬁnity or separate, not
exceeding the value of ((fifeteen)) twenty thousand doliars at the
time of death, exclusive of general taxes and special assessments
vhich vere liens at the time of the death of the deceased spouse, aﬁd
exclusive of the wunpaid balance of any contract to purchase,
sortgage, or mechanic's, laborer's or materialmen's liens upon the
property so set off, and exclusive of funeral expenses, expenses of
last sickness and administration, vhich expenses may be deducted fronm
the gross value in determiring the value to be set off to the
surviving spouse; provided that the court shall have no jurisdiction

to make such award unless the petition therefor is filed with the
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clerk within six years f:oﬁ the date of the death of the person vhose
estate is being adninisteréd.

Sec. 37. Sect.ior_l 11.52.012, chapter 145, Laws of 1365 and RCH
11.52.012 are each amended to read as follows: -

Sﬁch ‘avard shall be nmade by an order or judgment of the court
and shall vest the absolute titié, and thereafter there shall be no
further administration Jpon such portion of the estate so .set off,
but the remainder of the es*ate shall be settled as other estatés:
PROVIDED, That no property of the estate shall 'he awarded or set off,
as in éCH i1.52.010 through 11.52.C24 provided, to a surviving spouse
vho has feloniously killed the deceased spouse: PROVIDED FURTHER,
That if it shall appear to the court, either (1) that there are ainor
or incompetent children ot the dec=2ased Ly a former marriage or.by

adoption prior to decedent's marriaje to petitoner or (2) ‘that the

petitioning survivng spouse has abandoned his or her minor children

or wilfﬁlly and wrongfully failed to provide for them, or (3) if such
surviving spouse or minor children are entitled to receive property
including insurancé by reason of the death_of the deceased spouse in
the sum of ((ten)) twenty thousand dollar;, or more, then the award
in lie; of homestead and exemptions shall lie in the discretion of

the court, and that whether there shall be an award and the amount

thereof shall be determined by the court, wvho shall enter such decree

‘as  shall be Just and eguitable but not in excess of the award

provided herein.

Sec. 38. Section 11.52.023, chapter 145, Laws of 1965 as last

amended by section 3, chapter 12, Laws of 1971 ex. sess. and RCH .

11.52.020 are each ameﬁded to read as follows:

In event a homestead'has been, or shall be s=2lected 1in the
manner provided by law, vhether the selection of such homestead
results in vesting the complete or partial title in the survivor, it

shall be the duty of the court, wuponr petition of any person

.interested, and upon being satisfied that the value thereof does not

exceed ((fifteen)) twenty thousand dollars at the time of the death,
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exclusive of general taxes and sp2cial assessments which vere liéns
at the time of tha death of the deceased and exclusive of the unpaid
balance of any ;contract "to purchase, mortgéqe, or- mechanic's,
laborer's, or materialmen's liené thereon, and exclusive of funeral

expenses, expenses of last ‘'sickness and of administration, which

expenses may be deducted from the gross value in determining the

value to be set off to the surviving spouse, to enter a decree, upon
notice as provided in RCW 11.52.014 or upon -lonyer notice if the
court so orders, settiny off and awvarding such homestead to the
survivor, théreby vesting the title thereto in fee simple in the
survivor: PROVIDED, That if there be any incompeten* heirs of the
decedeﬁt, the court shall appoint a ggardian' ad litem for éuch
incompetent heir who shall appear at the hearing and represent the
interest of such incompetent heir. . -

Sec. 39. Section 11.52.022, chapter 145, Laws of 1965 as
amended by section 4, chapter 12, Laws of 1971 ex. sess. and RCH
11.52.622 are each.amended to read as follows:

If the value of the homestead, exclusive of all such liens, be
less than ((fitfte=n)) tuwenty thousand dollars, the court, upoﬁ being
satisfied that the fun2ral expenses, expenses of last sickness angd of
administration, have 'been paid or provided for, shall set off and
avard additional property, either separate or community, in lieu of
such deficiency, so that the value of the homestead, exclusive of all
suéh liens and expenses when added to the value of the other property
a;arded, exclusive of all such liens and expenses shall equél
((ftfeeen)) tventy thousand dollars: PROVIDEb, Thaé if it shaii
appear to the court, either (1) there'are ((tneosmpetent)) children of
the deceased by a former marriaje or by adoption prior to decedent's
marriage to petitoner, or (2) that the petitioning surviving spouse
has abandonad his or her minor children or wiliully and wronjfully
failed to provide for them, or (3) if such surviving spouse ((or
incompetent chiidren are)) is, or any mipor child gﬁsisigg to an
award upder RCR 11.52.030 is, entitled to receive property including
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insurance by reason of the death of the deceaseid spogse in the sum of
((Etfteen)) tventy thousand dollars, or more, then the awvard of
ptopefty in additi;n to the homestead, vhere the homestead is of less
than ((ftfteen)) twventy thousand dollars in value, shall lie in the
discretion of the éoutt, and that vhether there shall be an awvard in
addition to the homestead and the amount thereof §hall be determined
by the court, who shall enter such dacree as shall be jhst and
egquitable, but not in excess‘of.the awvard btovided herein.

Sec. 40. Section 11.76.090, cbapter 145, Laws of 1965 as
amended by section 2, chapter 28, Laws of 1971 ahd_RCR 11.76.090 are
each amended to read as follovs:

When a decree of distribution 1is -made by the court in

admiristration wupon a decedent's vstate and distribution is ordered

to a person under the age of éightqen. yeacs, of a sum of ((five

hundred)) - one housand dollars or less, the court, in such order of

disttibution.lshall order the same paid to the «clerk of the court

vwherein administration of such estate is pending, and the same shall

be paid by the élerk, for the use and as the property of said minor,
to ;he person named 1in said order of distribution to receive the
same, without requiring bond.or appointment of any guardian.

Sec. 41. Section 11.76.095, chapter 1&5, Lawvs of 1965 as
amended by section 3, chapter 28, Lavé of 1971 and RCW 11.76.095 are
each amended.to read as follovs: |

when a decree of distribution is made by thé court in

administration upon a decedent's estate or vhen distribution is made

by ({an executor)) a personal representative under a nonintervention

will and distribution is ordered under such lecree or authorized

under such nonintervention wvwill tova person under the 13ge of eiqhteen
years, ((and the vaiue of suech property or money ts five thousand
dottars or less and there s no generat guardian of ¢the
ineompetenty)) the court ((may)) shall require g;gggi that

(1) the money be deposited in a bank or trust company or be

invested in an account in an insured savings and loan association for
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the benefit of the incompetent suhject to vithdraval only wupon the

order of the court in the oriyinal probate proceeding, or upon said

minor's attaining the aye of eighteen years and furnishing proof

thereof satisfactory to the depositary, or

(2) ((t» 21} other ecases)) a general yguardian shall be

appointed and qualify and the soney or ((other)) property be paid or

delivered to such guardian prior to the discharge of the personal
representative in the original probate proceediny.
This section shall not bar distribution under RCW 11.76.090 as

now or hereafter amended.

Sec. 42. Section 11.28.070, chapter 145, Lavs of 1965 and RCW
11.28.070 are each amended to read as followvs:

Adninistrato;s with the will annexed shall have the same
authority as the executor named in the viil would have had, and their
acts shall bhe as effectual for every purpose: PROVIDED, That they

shall not lease, mortjage, pledye, exchange, seoll or convey any real

or personal rproperty of the estate except under order of the court

and pursuant to procedure under existing lavs pertaining to the
administration of estates in cases of intestacy, unless the povers

expressed in the will are directory and not discrationary, or said

adpinistrator with will annexed shall have obtained noniptervention

povers as provided in chapter 11.68 RCK.

Sec. 43. Section 11.28.280, chapter 1u5,.Lavs of 1965 and RCW
11.28.280 are each amended to read as tollows: '

If the personal representative of an estate dies, resigns, or
the 1letters are revoked ﬁetore the settlement of the estate, letters
of administration of the estate remaininy unadministered shall be
granted to those to wvhom administration would have been granted if
the original letters had not been obtained, or the person obtaining
thes had renounced administration,Aand the adminiétrator de bonis non
shall perform like duties and incur like liabilities as the fofmer
personal representative, and shall serve as admirnistrator wvith will
annexed de bonis non in ihé ‘event a will has been admizted to
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probate. 'sSaid administrator de  bonis non may, upon satisfying the

requirements and complying with the procedures provided in chapter

11.68 RBCH, administer the estate of the decedent without he

intervention of court.

| NEW §§gglg§& ~ Sec. uu. ‘Hhenever a principal designates
anéther his aitorney in faétv or - agent by a power of attorney in
vriting and the writinyg contains the words "This pover of attorney
shall not be affected by disability of the principal,” or "This g$wet
of attorney shall beconeA effective ugon the disability of the
principal,” or similar vords showing the intent of tha principal that
the authority conferred shall be exercisable notvithstanding his
disability, tne authority of -the attorney in fact or agent is
exercisable by him as provided in tgé power on behalf of the
principal notwithstanding 1later disability or incapacity of the
principal at law or later uncertainty as to whether the ptincipai is
dead or alive. All acts done by the attorn=ay inifact or agent
pursuant to the pover during any period of Qisability or incompetgnce
or uncertainty as to whether the prircipal is dead or al;ve have the
same effect and inure to the benefit of and bind the principal or his
heirs, devisees and'personal_representative as if the pfincipal vere
alive, coampetent énd not disabled. If a personal representative
thereafter is appointed for the principal, the attorney in fact or
agent, during the continuance ot the appointment,. shall account to

the personal representative rather than the principal. The personal

representative has the same power %he principal would have had if he

vere not disabled or incompetent, to revoke, suspend or terminate all
or any part of the power of atforney Oor agency.

" NEY §§g1;g§; Sec. 45.  (a) The éeath, disability, or
incompetence of any principal vho has executed a power of attorney in
writing other thaﬁ a poder as described by section 44 of this 1974
amendatory act, does not revoke or terminate the agency as to the
attorney in fact, aqeht or other person who, wvitkout actual knovledge

of the death, disability, or incompetence or the principal, acts in
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good faith under the pover of attorney or ag=ncy. Any action so
taken, unless othervise invalid or unenforceable, binds the principal
and his heirs, devisees, and personal reptesentatives.

(b) An affidavit, executed by the attorney in .fact 0T agent
stating that he did not have, at the time of doing an act pursuant to
the povér of attocrney, actual knovledge of the revocation or
termination of the power of attorney by death, disabpility or
incompetence, is, in the absence of fraud, conclusive proof of the
norrevocation or nontermination of the pover at thkat ‘time. If the
exercise of the power reguires execution and delivery of .any
instrument which is r=2cordable, the affidavit when authenticated for
record is likewise recordable.

{C) This section shall not be construed to.alter or affect any
provision for revocation or termination coﬁtained in the powver of
attorney.

NEW SECTION. Sec. U46. As used in sections 47 through 60 of
’ﬁhis 1974 amendatory act unless the context otharwvise requires:

(1) "accoun*t” means a contract of deposit of funds betveen a
depositor and' a financial institutiqn, and inclaudes a checking
account, savinq§ accouni, certificate of deposit, share account and
other like arranyement; .

(2) "beneficiary” means a person'named in a trust account as
one for vhom a party to the account is named as téustee;

(3) "financial institution" means any orgarnization .authorized
to do husiness under state or federal lavs relating to financial
institutions, including, without limitation, banks and trust
companies, savings banks, buildinyg and loan associations, savings and
loan coﬁpanies or associations, and credit unions;

(4) "joint account" nmeans anlaccount payable on request to one
or more of two or m&re parties vhether or not mention isvnade of any
right of survivorship;

(5) a "nmultiple-party account” is any of the following types
of account: (1) A joint account, (ii) a P.0.D. account, or (iii) a
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trust account. It does not'include accounts established for deposit
of funds of a pa;tnership, joint venture, or other association for

business purposes, or accounts controlled by one or more persons as

-the duly authorized agent or trustee for a corporation,

unincorporated association, charitable or civic orgamization or a

reqular fiduciary or trust account wvhere the ‘relationship is.

established other than by deposit agréenent;

{6) "net contribution" of a party to a joirt account as of any

given time is the sum of all deposits thereto made by or for hia,

less all withdrawals made by or for him which have not been paid to

or applied to the use of any other party, plus a pro rata share of
any interest or dividends included in the currarnt palance.' The term
includes, in addition, the pargy's pro rata share of any ﬁroceeds' of
deposit life insﬁrance added to the account by reason of the death of
t he party.whose net contribution is in question;

(7) "party" means a person who, by the terms.of the account,
has a present right, subject to request, o payment from a
multiple-party account. A P.O.D. payee or beneficiary of a trust
account is a part; only after the account becomes payable to him by
reason of hi§ sufvivinq the original payee dt trustee. Unless ghe
context othervise reguires, it includes a yuardian, conservator,
personal representative, or dssigﬁee, including an attaching
c;editor, of a party. It also includes a‘person identified as a

trustee of an account for another whether or not 4 beneficiary |is

_named, but it does not include any named beneficiary unless he has a

present right of withdrawal;

(8) "payment” of sums on deposit includes vithdrawal, payment
on check or other idirective of a party, and any pledge of sums on
deposit by a party and any set-off, or reduction or other disposition
of ail or éart of an account pursuant to a pledye;

(9) "proof of death™ includes a death cartificate, or record
or report whaich is prima facie proof of death under the lavs of this
state;
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10) "P.0.D. account" means an account payable on request to
y q

one person during lifetime and on his death to one or more P.0.D.
payees, or to one or more persons during their lifetimes and on the
@eath of all of them to one or more P.Q.D. paye=s;

(11) "P.0.D. payee” means a person designated onA a P.O.D.
account as one to vhom the account is payable on ragquest after the
death of one or more persons;

(12) "request" means a proper reguest for §i£hdrava1, or a
check or order for payment, which complies with all conditions of the
aécount, including special requirements concerning necessary

signatures and regulations of the financial institution; but if the

financial institution conditions withdrawal or payment on advance

notice, for purposes of this part the request for :withdraval or
payment is treated as immediately effectivé and a notice of intent to
withdrav is treated as a request ror withdrawal:

(13) "sums oﬁ. deposit" nmeans the balance payable on a

multiple-party account includiny interest, dividends, and in addition

any deposit life insurance proceeds added to tha account by reason of

the death of a party;

(18) ﬁtrpst account® means ar account in the name of ‘ono or
more parties as trustee for one or more beneficiaries where the
relationship is established by the form of the account and the

deposit agreement with the financial -institu*ion and there is no

subject of the trust other than the sums on deposit in the account;.

it is not essential that payment to tha beneficiary be mentioned in
the deposit agreement. A trust account does rot include a regular
tfust account under a testamentary trust or a trust agreement which
has significance apart from the account, or a fidhciary. account
arising from a fiduciary relation such as attorney-client;

{15) "vithdrawal" includes payment to a third person pursuant
to check or other directive of a party. A

NEW SECTION. Sec. U47. The provisions of sections 48, u9 and

50 of this 1974 amendatory act corcerning bheneficial ownership as

-34-~

1 an Hiet NNNNRKD

821
822
322
823
824
825.
825
82¢
827
827
828
829
829
330
830
831
832
8j2
833
834
835
835
836
837
837
833
838
839
839
8u¢
841
842

B43



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

.

" JLK:tmh H-5827/73 p--35

betwveen parties, or as between parties and P.0.D. payees or
beneficiaﬁies of .multiple-party accounts, d4re relevant only to
congroversies betveen these persons and their cieditors and other
successors, and have no béa;ing on the power of withdrawal of these

persons as determined by the terms of account contracts. The

provisions of sections 53 througk 58 of this 1974 amendatory act

govern the liability ot financial institutions who make payments
puréuant thereto, and their set-off rights. -

ﬁgﬂ SECTION. 3ec. u8. (a) A joint account belongs, dﬁring
the lifetime of all parties, to the parties in proportion to the net
contributions by each to the suas on deposit, unless there is clear
and convincing evidence of a different inteant.

{b) A P.0.D. account belonys to the origirnal payee during his

‘lifetime and not to the P.0.D. ipayeé or payees; if two or nmore

parties are named as original payees, during their litetimes rights
as betveen fhem are yoverned by subsection. (a) of this section.

{(c) Unless a contrary intent is manifested by the terms of the
account or the deposit agreesent or there is other clear . and
conviqcing evidence of an irrevocahle trust, a trust account belohgs
beneficially tp the trustee durin.g his lifetimpe, and if two or more
parties are named 53 trustee on the acccunt, during their lifetimes
beneficial rights as bétueen.them are governed by subsection (a) of
this section. If there is ar irrevocable trust, the account be}ongs
beneficially to the beneficiary.

NEW §§gzlg§;' Sec. 49. (a) Sums remaining on deposit at the
death of a party *o a joint account helong to the surviving party or
parties as against the éstate.ot the decedent unless there 1is clear
and convincing evidence of ai different intention at the time the
account is created., 1If there are two or more surviving‘ parties,
their respective ownerships during lifetime shall he in proportion to
their previous ovnership interests under section 48 of this 1974
amendatory act augmented by ar equal share fof each survivor of any
interest the decedent may .haVe ovned in the account immediately
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before his death; and the right of survivorsaip continues between the
surviving parties.

(b} If the accouat is a P.0O.D. account; on death ot the

original payee or of the survivor of two or more oriyinal payees, any'

sums remaining on deposit belongy to the P.0.D. payee or payees if
surviving, or to the survivor of them if one or more idie before the
original payee; if two or more P.0.D. payees survive, there is no

right of survivorship'in event of death of a P.0.D. payee. there¢after

unless the terms of the account or deposit agreement expressly'

provide for survivorship between them.

(c) If the account is a trust account, on deatﬁ of the trustee
or the survivor of two or more trustees, any suss remaining on
deposit belong to the person or persons named as beneficiaries, if
surviving, or to thé survivor of them if one or more die before the
‘trustee, uﬁless there is clear and convincing evidence’ of a contrary
intent; if twvo or pore beneficiaries survive, there is no right of
survivorship in event of death of any beneficiary thereafter unless
the terms of the account or deposit agfeement axpressly provide for
survivorship betwveen them. N

v(d) In other cases, the death of any party to a multiple-party
account has no effect on beneticial ownership of the account other
than to transfer the rights of the decedent as parﬁ of his estate.

' (e) A tiéht of survivorship arisiny from the express terms of
the account or under this section, a beneficiary designation in a
trust account, or a P.0.D. payee desiynation, cannot be changed by
vill.

NEW SECTION. Sec. . 50. The provisions of section 49 of this
1974 amendatory act as to rights of survivorship ar= determinad by
the form of the account at the death of a party. This férn may be
altered by written order yiven by a party to the . financial
institution to chapqé the form of the account or to 'stop or vary
payment under the terms of the account. The order or request must be
signed by a party, received by the financial institution during the
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patty's lifetime, anrd not countermanded by other written order of the

same pérty during his lifetinme.

NEW SECTION. Sec. 51. Any transfers resulting E£rom the

application of section 49 of this 1974 amendatory act are effective
by reason of the account contracts involved and this statute and are
not to be considered as testanent;ry.

_gg-gggzlggz Sec. 52. (1) Vo nultiple-party.account,will be
effective ayainst an estate of a deceased party to transfer to a
survivor Suss ‘needed to pay debts, taxes, and expenses oOf
administration, including statutory aliowances to the surviving
spouse, .minor children and dependent children. A surviviny pérty,
P.0.D. payee, or beneficiary who receives payment from a

multiple-party account after the death of a deceased party shall be

liable to account to his personal répresentative for amounts

- heneficially owned by the decedent at the time of his death as his

separateiproperty'ot by the decedent and the surviving spouse as
their community property but for no more thereof than necessary under
subsection (2) of this section. No proceedinyg to assert thig
liability shall be commenced unless the personal representative has
received a vritten démand by a 'surviving spouse, 2 creditor or one
acting for a minor or dependent child of the decedent, and no
proceeding shall be comnmenced later th;n two years followving the
death of the decedant. Sums recovered by the pérsonal representative
shall be administered as part o§ the decedent's estate. :This section
shall not affect the right of a fimancial institution to make payment

on multiple-party accounts according to the terms theraof, or make it

liable to the estate of a deceased party unless before payment the

institution bhas heen served vith process in a procgeding by the
personal representative,

(2) In determining the reed for sums or property racoverable
under subsection (1) of this saction or s=2ction 69 of this 1974
amendatory act, the necessary amount shall be the amount necessary to
pay or discharge:
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(a) homestead allowance, allowance for support of nminor
children and family allovance;
‘(b)ACIains of creditors;

(c) expenses of administration or for other purposes, as those

‘expenses or costs dare allocated between the two types of property.

Sums and property are So recoverable only to the extent
necessary for the stated purposés after other assets of thé»estate
are exhausted and inter §é in the following order:

(i) multiple-party accounts under section 48 of this 1974
amendatory ;ct;

{ii) Jjoint tenancy property under section 60. of this 1974

amendatory act;

(iii) property subject to a community property agreement under’

section 6G of this 1974 amendatoty act.

NEW SECTION. Sec. 53. Financial institutions may enter into
pultiple-party accounts to the same extent that they may enter into
singie-party accounts. Any multiple-party account may be paid, on
request, to any one or more of the parties. A financial institution
shall not be required to inquire as to the source of funds received
fo} deposit to a multipie-patty accounrt, or to inquire as to the
proposed application of any sum withdrawn from an account, for
purposes of establishing net contribu(ions.

NEW SECTION Sec. S4. Any sums in a joint  account may be

paid, on reques%, to any party without regard %o uhetﬁet any other
party is incapacitated or deceased at the time the payment is
demanded; but payment may not be made to the personal representative
or heirs of a deceased party unless proofs of death are presented to
the financial institution showing ¢that the decedent was the last
survivinq;patty or unless there is no riyht of survivorship under
section 49 of this 1974 amendatory act.

NEW SECTION. Sec. 55. Any P.0.D. dccount may be paid, on
request, to any orijinal party to *the account. Paynént may be made

on request, to *he P.0.D. payee or to the persoral representative or
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heirs of a deceased P.0.D. payeec upon presentation to the financial
institution of proof'of death showiny that the P.0.D. payee survived
all persons named as oriyinal payees. Payment may be made to the
personal representative or heirs of a deceased oriyginal payee if
probf of death is presented to the financial institution showing that
his decedent vas the survivor of all other persons named on the
account either as an original payee or as P.0.D. payee..

' -~ NEW SECTION. Sec. 56. Any trust account amay be. paid, on
req§est, to any trustee. Unless the financial instituiion has
received written rotice that the bereficiary has a vested interest
not dependent upon his surviving the trustee, payment may be nade.to
the personal representative or heirs of a deceased trustee 1if préof
of death is presented to the financial institution showing that his
decedent wvas the survivor ot alllother pefsons named on the account
either as trustee or beneficiary. Payment may bhe made, on reyuest,
to the beneficiary upon presentation to the financial institution of
proof of death shoviny that the beneficiary or beneficiaries survived
all persons named as trustees.

P

NEW SECTION. Sec. S7. Payament made pursuant to sections 53,

—-— —————

s4, 55, or 56 of this 19?“ amendatory act discharges the financial
institution from all claims for amounts so paid wvhether or not the
payment is consistent vith the beneficial ownership of the account as
between parties, 2.0.D. payees, or benéticiaries, or th;ir
successors. The protection here given does not extend £o payments
made after a tirancial institution has received written notice from
any party able to request present payment to the effect that
vithdravals in accdrdance vith the terms of the account should not be
permitted. Unlesé the notice is vithd;a