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I. ASSIGNMENTS OF ERROR 

Granting Respondents Thomas and Kari Espinosas' (Espinosa) 

Motion to Amend the February 22, 2010 Order, reinstating judgment 

against Appellants Project Services Corp. (PSC) and Gregory Gliege 

(Gliege) was legal error because: 

1. A specific performance decree was the only relief the Espinosas 
obtained, but their admittedly unjustified repudiation of it 
terminated the contract and their entitlement to a fee award. 

2. The trial court erred when in response to Gliege's request to 
reconsider the attorney fees awarded after trial, instead of only 
adjusting the fee award in Gliege's favor, it sua sponte created and 
imposed obligations on the parties that neither party sought. 

3. Espinosas failed to establish that the newly discovered evidence 
upon which their March 24, 2010 CR 60 Motion was based could 
not have been discovered within ten days of the order from which 
relief was sought, so the court erred in granting their motion. 

4. The court erred in awarding fees against PSC and Gliege for 
'rescinding' the new legal obligation the court itself improperly 
created sua sponte. 

5. The court improperly penalized Gliege for not volunteering 
information to the court that was the Espinosas' obligation under 
the contract to ascertain themselves. 

6. To the extent the court's February 1,2010 conditional fee award in 
favor of PSC and Gliege was intended to limit the award to the 
$250 set forth in RCW 4.84.010, the court erred. 

7. The court erred in imposing an award of attorney fees against 
Gliege personally, since he was not a party to the subject contract 
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that provides for a fee award. 

8. The court erred in Finding of Fact 16 because finding that the 
Espinosas were entitled to another ten day extension of closing is 
not supported by the record. The court erred in Finding of Fact 18 
and Conclusion of Law 8 that PSC should have signed the 
Reservation of Rights, because it went beyond reserving rights and 
instead created new rights for the Espinosas and exposed PSC to 
potential liability well beyond the fire damage. 

II. STATEMENT OF THE CASE 

On March 15,2006 PSC as seller and the Espinosas as buyers 

entered into a "Vacant Land Purchase and Sale Agreement" (VLPSA) for 

a partially cleared wooded lot consisting of approximately 20 acres. (CP 

544 Finding of Fact 1) Closing was initially scheduled for May 3, 2006. 

The ten-day extension provision of the VLSLA was invoked and the 

closing was re-scheduled for May 15,2006. (CP 544 Finding of Fact 3) 

During the process of burning piles of wood from an agreed-upon tree 

clearing process on May 12,2006, the fire accidentally spread, burning 

approximately one-half acre of land, most of which had been previously 

cleared. (CP 545, RP 520) Gliege and his neighbor were able to 

extinguish the fire using excavation equipment already on site. After the 

fire was extinguished, Gliege used his equipment to clean the area and 

return the soil to its original place. (CP 916-917) 
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In response to the fire, the Espinosas insisted as a condition of 

closing that PSC execute a document entitled "Reservation of Rights." 

(CP 546 Finding of Fact 3) This document was tendered to escrow on the 

day of closing after Gliege had already signed. (EX 14) The Reservation 

Of Rights stated that in addition to the damage from the fire, Gliege buried 

debris and improperly re-graded the property. (EX 4) Thomas Espinosa 

verbally stated to Gliege that the debris allegedly buried included 

construction and demolition debris from another site, an allegation that 

was untrue and which the Espinosas abandoned and failed to prove at trial. 

(RP 384) 

However, long before PSC acquired this property it had been 

logged and a logging road was constructed over it. Gliege reasonably 

believed that the language of the Reservation of Rights was so broad that 

it included virtually any fill, debris or grading that may have ever been 

done during the logging operations or before. (RP 381) 

Thus, although Gliege did not bury any debris or improperly re

grade, (CP 545, Finding of Fact 10) this document unequivocally and 

falsely stated that he did. Gliege reasonably recognized that this 

document exposed PSC to potential liability significantly beyond the 

damage resulting from the fire and beyond the scope of the VLPSA. 
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Gliege testified at trial that because he had personal knowledge of the fire 

damage and how limited it was, he would have signed a reservation of 

rights limited to the fire damage, but he declined to sign this document 

because of its potential for creating liability beyond the fire damage. (RP 

380-381) The Espinosas continued to insist that Gliege sign the document, 

and the transaction therefore failed to close. (EX 14) 

In August 2006 on his accountants advice, PSC transferred the 

property to Gregory Gliege personally. (RP 394-395) Two months later 

in October 2006 the Espinosas filed suit against PSC, requesting specific 

performance or in the alternative damages. (CP 1196-1201) They also 

recorded a lis pendens. (CP 1194-1195) PSC filed a counterclaim for 

breach of contract and slander of title. (CP 1141-1193) Trial was 

scheduled for June 30, 2009. (CP 1066-1068) 

According to PSC's expert real estate appraiser, by May 2009 the 

property was only worth $295,000, compared to the 2006 purchase price 

of $375,000. (CP 470-471) He also opined that three years after the fire, 

the fire was barely discernable and had no significant effect on the 

property's value, and the trial court so found. (CP 546, Finding of Fact 22) 

Eleven days before trial, in response to Gliege's motion for default 

(CP 878-883), the Espinosas answered Gliege's counterclaim (CP 878-
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883) and in their response requested for the first time in the alternative 

specific performance and damages or rescission. (CP 873-875 RP 4) 

At trial but before impaneling a jury as the Espinosas requested, 

the court asked Espinosas to make an election between the mutually 

exclusive remedIes of specific performance and damages on the one hand, 

and rescission on the other. The Espinosas declined to make the requested 

election. (RP 11":13, RP 19-21) 

The court therefore bifurcated the trial and proceeded without a 

jury to address li~bility issues, presumably because a jury cannot grant 

equitable remedies such as specific performance or rescission. (RP 24) 

At the conclusion of the initial or liability phase of this bifurcated 

trial, the court ruled that PSC had breached the contract due' to the 

accidental fire. (RP 527) The court granted the Espinosas' request for 

specific performance, directed the Espinosas to close by November 30, 

2009, and left the balance .ofthe contract unchanged. The court denied the 

Espinosas' request for their preferred remedy of rescission. (RP 529-533) 

The damages phase of the trial was scheduled for December 14, 

2009. At the hearing the Espinosas advised the court that they would not 

present evidence of damages after all, but would instead rely on the record 

established during the liability phase of the trial. (537-538) After 
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argument as to damages based on the existing record, the court announced 

its verdict awarding no damages to the Espinosas on December 28, 2009. 

(RP 12/28/09, Pg. 12-13) Counsel for the Espinosas requested that the 

Espinosas be pennitted to close three days later on December 31, 2009. 

(RP 12118/09, Pg. 16) The court granted their request, directing the parties 

to close on or before December 31 st. (CP 547, Conclusion of Law 2) 

Thus, although the property was appraised at $295,000 as of May 

2009, the Espinosas were required to pay the full purchase price of 

$375,000 without any compensation for the fire damage because they 

failed to prove any of the more than $50,000 they originally claimed as 

damages.(CP 547, Conclusion of Law 2, CP 868) 

The trial court nonetheless found this rather Pyrrhic victory 

sufficient to render the Espinosas the prevailing parties, and so awarded 

them attorneys fees pursuant to the contract's attorney fee provision. (CP 

543) PSC objected to the award of fees at that time (December 28) as 

premature because, having failed to prove damages or obtain their 

preferred remedy of rescission, specific performance was the only remedy 

the Espinosas obtained, and it was uncertain that they actually intended to 

close the sale. (CP 560-579) The Espinosas themselves were not present 

in court that day to disclose their intentions. (RP 12/28/09, Pg. 1) 
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The Espinosas' 'victory' was so marginal that they simply rejected 

it, along with their prevailing party status. On December 31,2009, 

counsel for the Espinosas sent to Defendants' counsel an e-mail message 

which stated in relevant part: 

Dear Roy-
I received final word late yesterday from the Espinosas that 
they will not be closing on the property. Please send 
whatever form Preview Properties (assuming they still hold 
the earnest money) requires to release the earnest money to 
your client. We will promptly have our clients sign it. (CP 
541) 

On January 8, 2010, the Espinosas filed a writ of garnishment for 

the earnest money as "property belonging to Psc." (CP 461-465) The 

Espinosas asserted no claim that their failure to close was somehow 

justified. On the contrary, by stating their intent not to comply with the 

court's order to close on December 31, and by forfeiting their earnest 

money deposit (CP 541) and further by garnishing the earnest money as 

PSC's property, (CP 461-465) the Espinosas made binding judicial 

admissions that they were in breach of the contract. Of course the 

Espinosas also thereby violated the court's decree they sued to obtain. 

Thus, the Espinosas obtained none of the relief they sued to obtain, 

neither the land, money damages nor their preferred remedy of rescission. 

Actually the Espinosas' net result of their lawsuit was a $9,000 liability, 
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i.e., their acknowledged forfeiture of the earnest money. (CP 541) 

The Espinosas were therefore no longer the prevailing parties. 

Instead, PSC \vas the substantially prevailing party since only PSC was 

entitled to any relief arising from the contract, and as demonstrated below, 

where neither party wholly prevails, contractual attorneys fees are 

awarded to the party who substantially prevails, a determination that is 

made in accordance with the relief actually obtained. 

On January 6,2010, PSC and Gliege filed a timely motion for 

reconsideration of the court's award of attorney fees to the Espinosas. 

(CP 525-542) Significantly, in that motion neither Gliege nor PSC 

challenged any aspect of the court's judgment, other that the attorney fee 

award, and Espinosa filed no counter motion. Thus, all that was before 

the court was a request for reconsideration and reversal of the attorney fee 

award against PSC and Gliege, arguing that as the substantially prevailing 

party, PSC should be awarded its fees rather than the Espinosas. 

By then, the litigation had been on-going for more than three 

years. During that time, Gliege was reluctant to make any changes to the 

property, particularly removing trees, even dead or damaged ones, since 

the Espinosas alleged but failed to prove at trial that Gliege cleared more 

trees from the property than the parties agreed to. (CP 868) 
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But after more than three years of forced inactivity the property 

was in need of maintenance, and in reliance on the Espinosas repudiation 

of the contract, Gliege began that needed maintenance. (CP 80-84) 

Many trees had been damaged by heavy snowfalls in 2008, and 

were now blocking the property's access road. Saplings sprouted and 

grew during this litigation in previously cleared areas along the access 

road and its abutting drainage ditch. These new saplings, which were 

mere sprouts in 2006, created a risk of road damage. The saplings in the 

ditch created blockage, causing the road to flood and erode. (CP 94.-96) 

In reliance on the Espinosas' written refusal to close the 

transaction as they requested on December 31, and rightfully believing he 

was under no further obligation to the Espinosas, in mid January Gliege 

began clearing the fallen trees and removing trees that had died or were 

damaged. He also removed about twelve trees to enhance the Cascade 

mountain view, one of the property's most appealing features. (CP 80-84) 

On February 1,2010 Gliege's motion for reconsideration of the 

attorney's fee award was argued to the court. (CP 525-542) Immediately 

following argument, the court announced its decision for the record. The 

court found that an award of fees against Gliege, given the Espinosas' 

repudiation of the specific performance decree and rejection of the only 
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form of relief they obtained, was a "miscarriage of justice." (RP 562) 

The court then made the unexpected ruling that is at the heart of 

this appeal. The court announced, sua sponte, that the obligations of the 

repudiated contract would once again be imposed on the parties, with the 

only altered term being a new closing date of April 1, 2010. Thus, 

although neither party requested it, the court gave the Espinosas yet 

another chance to close the transaction and more importantly, an 

opportunity to be purged of their admitted breach of the contract and their 

repudiation of the court's specific performance decree. In violation of 

PSC and Gliege due process right to notice and an opportunity to be heard, 

the court sua sponte gave the Espinosas the opportunity to strip PSC of its 

right to liquidated damages, which the Espinosas, through binding judicial 

admissions, acknowledged PSC was entitled to. (CP 461-465) 

Although a court sitting in equity is accorded a great degree of 

discretion in fashioning equitable remedies, in this instance the court 

went beyond fashioning remedies and instead created and imposed on the 

parties entirely new legal obligations that at the time did not exist; 

obligations inconsistent with the parties' post-December 2009 stated 

intentions and with their actions. The underlying contract, which provided 

that time was of the essence (EX 1, paragraph k), had expired on 
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December 31,2009 with the Espinosas' admittedly unjustified refusal to 

perform the contract they sued to enforce. Likewise, the court's specific 

performance decree required, as the Espinosas themselves requested, 

performance by December 31, and was by its terms no longer in force. 

Because neither party requested that new substantive obligations 

be created, or that old expired ones be resurrected, there was no 

opportunity in advance to address the suitability of such new obligations 

under the then current facts. Furthermore, before announcing its decision 

to create and impose new obligations on the parties, the court itself did not 

inquire whether there existed any facts or reasons why such new 

obligations should not be created. (RP 562-563) 

The situation was further compounded by the apparent need of the 

Espinosas' counsel to leave the courtroom immediately after the court 

announced its decision, without remaining as is customary and as counsel 

for PSC and Gliege requested, to discuss and agree on the language of a 

written order to present to the judge for signature. (CP 347-348) 

For the next several weeks the parties were unable to agree upon 

appropriate language of the order for the court's signature as reflected in 

the letter of PSC and Gliege's counsel to the court dated February 9, 2010. 

(CP 329) Ultimately, the order was finalized and signed by the trial court 

11 



on February 22,2010. (CP 429-430) 

Since the court resurrected the expired contract's obligations \vith 

the only change being the closing date, it was the obligation of the 

Espinosas pursuant to the contract's terms, specifically the feasibility 

addendum, to inspect the property to determine its suitability within 30 

days of the contract's creation. (EX 1, Form 3 SF) In addition, the contract 

required the seller to maintain the property in its present condition at the 

date of the contract (EX 1, paragraph f), arguably the date the court 

imposed it upon the parties, February 1,2010. 

On March 7, 2010, more than 30 days after the court's decision on 

February 1, the Espinosas inspected the property. (CP 175) Prior to that 

date, no inquiry was made of Gliege about any changes to the property 

during January 2010, while no contract or court order was in effect 

regulating his activities on his property. (CP 345) 

After finally inspecting the property, the Espinosas filed a motion 

to reconsider on March 24, asserting that, because of the trees removed in 

January, the new obligations the court created by its February 1,2010 

decision should be rescinded, and that G liege should pay their attorney's 

fees, not just relating to post-verdict matters, but relating all the way back 

to the filing of their complaint for specific performance, which of course 
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they ultimately rejected. (CP 315-325) Although the Espinosas had 

rejected the property in December 2009 with the trees present, the court 

granted the Espinosas' request to rescind the judicially created and court 

imposed contract, and awarded fees from the start of the dispute. (CP 5-7) 

In doing so, the court did not return the parties to the positions they 

held before these new judicially created 'contractual' obligations came 

into existence, which is the primary purpose of rescission. Rather, the 

court re-established its previously renounced, 'miscarriage of justice' that 

resulted from the combined effects of the attorney's fee award against 

Gliege and the Espinosas' repudiation of the agreed contract and the 

court's specific performance decree. This result coming, even though 

Gliege breached no obligation, either contractual or court-imposed, by his 

January 2010 tree removal. Furthermore, the court sua sponte afforded 

the Espinosas an opportunity to extinguish the liquidated damages to 

which Gliege was unquestionably entitled following the Espinosas' 

breach, without according him prior notice or an opportunity to be heard -

in other words without due process. Hence, this appeal. 

The following time line is for the benefit of the Court: 

May 3, 2006 original closing date (extended) (CP 544, Finding of Fact 3) 

May 12,2006 small brush fire (CP 544, Finding of Fact 4) 
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May 15,2006 extended closing date (CP 544, Finding of Fact 3) 

May 15,2006 PSC fully performs signing all closing documents. (EX 14) 

May 15,2006 Espinosa tenders" Reservation of Rights" refuses to close 
unless PSC signs (EX 14) 

August 9, 2006 property"transferred from PSC to Gliege (EX 21) 

October 6, 2006 Espinosa files suit (CP 1196-1201) 

June 19, 2009 Espinosa now requests rescission instead of specific 
performance (CP 873-875 RP 4) 

June 30,2009, July 1,2009, July 6,2009 trial (RP 1-281) 

September 3, 2009 oral opinion of the court granting specific 
performance - November 30 closing date set (RP 533) 

November 30,2009 Espinosa fails to close 

December 28,2009 Court grants Espinosa's request for December 31, 
2009 close (12/28/09 RP, page 23-24) 

December 28,2009 Court awards zero damages to Espinosa (RP 547, 
Conclusion of Law 2) 

December 31, 2009 Espinosa fails to close for the 4th time 

January 6, 2010 Based on Espinosa's refusal to close, Gliege files motion 
for reconsideration of the attorney fees award (CP 525-542) 

January 8, 2010 Espinosa files writ of garnishment for the Earnest 
Money (CP 461-465) 

Mid January, 2010 Gliege does long overdue maintenance on the 
property (CP 80-84) 
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February 1,2010 Court sua sponte imposes the contract on the parties 
Sets April 1,2010 closing date (RP 562-563, CP 429-430) 

February 22, 2010 Order granting Defendants' Motion for 
reconsideration heard February 1,2010 signed, filed by judge's law clerk 
on February 23,2010. (CP 429-430) 

March 24, 2010, Espinosas file untimely CR 60 motion (CP 419-426) 

March 29, 2010 Court grants the Espinosas untimely motion for 
reconsideration, extending closing date to June 30, 2010. (CP 326-327) 

June 10,2010 Espinosas file a motion to amend February 22, 2010 Order 
asking court to rescind the sua sponte imposed contract. (CP 315-325) 

June 24 2010 The Court enters order granting the Espinosa's request to 
rescind sua sponte imposed contract, grants the entire attorney fee award 
from the beginning of the case in 2006 to date to the Espinosas. (CP 1-4) 

III. ARGUMENT 

1. A specific performance decree was the only relief the Espinosas 
obtained, but their admittedly unjustified repudiation of it 
terminated the contract and their entitlement to a fee award. 

Upon completion of this bifurcated trial, the court found, as a 

result of the accidental fire that occurred, PSC had materially breached the 

contract, by being unable to deliver the property in the same condition it 

was at the date of the contract. (CP 546, Finding of Fact 19) 

With respect to remedies, the court ruled that the Espinosas failed 

to prove any damages, and the damages verdict was therefore zero. The 

court found that Espinosas were not entitled to their preferred remedy of 
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rescission, but it did grant the decree of specific performance they initially 

sought. (CP 547, Conclusion of Law 2) The Espinosas were directed to 

pay the full purchase price negotiated in 2006 of $3 75,000 for a property 

now worth $295,000 and which, the Espinosas alleged, suffered fire 

damage in excess of $50,000. (CP 547, Conclusion of Law 2, CP 868) 

Such a result is a rather Pyrrhic victory. The Espinosas' 

apparently thought so as well, since t.hey ultimately rejected it on 

December 31, but not until after convincing the court that they could and 

would close as requested on December 31. (RP 12/28/09, Pg. 16) On 

December 28, the court found the specific performance decree a sufficient 

basis upon which to confer the Espinosas the status of prevailing parties, 

and awarded them attorney's fees pursuant to the contract for all fees 

requested except for $7,500 the court allocated to their unsuccessful claim 

for money damages. (CP 547, Finding of Fact 5) 

The Espinosas, who were not present in court on December 28, 

2009, requested through counsel that the parties be directed to close the 

transaction three days later on December 31, and the court granted their 

request. (RP 12/28/09, Pg. 16, CP 547, Conclusion of Law 2) 

PSC argued that an award of attorney's fees as of December 28 

was premature because there were numerous indications that the 
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Espinosas might refuse to perform the obligations they sued to enforce. 

(CP 562) 

The court nonetheless awarded fees in favor of the Espinosas, 

finding it implicit in their request that the parties be directed to close on 

December 31 that the Espinosas could and would do so. (CP 542-549) 

On the morning of December 31, counsel for the Espinosas 

notified Defendants' counsel in 'WTiting that the Espinosas "will not be 

closing on the property." He further requested that PSC forward the 

documentation needed to enable Preview Properties, which held the 

Espinosas' $9,000 earnest money deposit, to release those funds to PSc. 

(CP 541) The contract provided for forfeiture of the Espinosas' earnest 

money as liquidated damages for the Espinosas' breach of the contract. 

(EX 1, paragraph 0) 

The Espinosas did not assert any claim that their refusal to close as 

directed by the court was justified. Rather, they ackno\vledged the 

forfeiture of their earnest money, in accordance with the contract's 

liquidated damages provision for the buyers' breach. (CP 541) 

Subsequently, on January 8 the Espinosas filed of record and served on 

Preview Properties a 'WTit of garnishment which states in part, "The 

Garnishee has possession or control of personal property or effects 
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belonging to the Judgment Debtor . .. PSC Corp." (CP 462) 

Each of these documents, the December 31, 2009 e-mail from the 

Espinosas' counsel and the \-\Tit of garnishment, contain binding 

admissions by the Espinosas' attorney and agent clearly authorized to 

make them, that the Espinosas are liable for forfeiture of their earnest 

money deposit. See, Lockw"ood v. A C & S, Inc., l09 Wn.2d 235; 744 

P.2d 605; (1987). ER 801 (d)(2). In particular, the writ of garnishment is 

a binding judicial admission filed of record in this case. In short, the 

Espinosas admit that their failure to close was unjustified. 

The Espinosas' breach of the contract they sued to enforce is 

clearly a material breach. A material breach is one that is sufficient in 

magnitude to excuse the other party's performance. Mitchell v. Straith, 60 

Wn. App 405; 695 P.2d 609 (1985). Their refusal to tender the purchase 

price is clearly sufficient to excuse the obligation of Gliege to convey the 

property to them, and the Espinosas have not claimed otherwise. 

Thus, as of January 1, 2010 the record reflected that both parties 

were in material breach of the contract. PSC's breach was caused by the 

accidental fire as determined by the trial court, \vhile the Espinosas 

established their own intentional breach as a matter of law through judicial 

admissions of liability for liquidated damages. 
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Where, as here, each party has achieved some measure of success 

(at least initially in the case of the Espinosas), whether by obtaining relief 

on a claim asserted as the moving party in the case of a plaintiff, or by 

successfully defending against a claim brought against him in the case of a 

defendant, Marassi v. Lau, 71 Wn. App. 912, 916; 859 P.2d 605,607 

(1993), neither party has wholly prevailed. In such situations Washington 

courts determine the substantially prevailing party for purposes of 

awarding attorneys fees pursuant to a contract. 

. "If neither party wholly prevails then the party who 
substantially prevails is the prevailing party, a 
determination that turns on the extent of the relief 
afforded the parties." Marassi. v. Lau, 71 Wn. App. 912; 
859 P.2d 605 (1993), citing Rowe v. Floyd, 29 Wn. App. 
532,535 nA, 629 P.2d 925 (1981) (Emphasis added). 

Because the determination of the substantially prevailing party 

"turns on the extent of the relief afforded the parties," the Espinosas no 

longer substantially prevailed once they rejected the only relief they 

obtained, because their rejection of that relief not only left them with no 

relief at all, and it admittedly triggered the forfeiture of their earnest 

money as liquidated damages. (EX 1, paragraph 0) 

The Espinosas obtained none of the relief they sought; not the land 

they sued to acquire, not the money damages they claimed and not their 
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preferred remedy of rescission. All they obtained from was a specific 

performance decree, but all they obtained from that decree was a $9,000 

liability for violating it. As far as actual relief is concerned, the Espinosas 

suffered a net loss. 

PSC, on the other hand, successfully defeated the Espinosas' claim 

for money damages and their preferred but untimely claim for rescission. 

The specific performance decree ultimately resulted in a net gain of 

$9,000 to PSC when the Espinosas refused to perform and forfeited their 

earnest money deposit. 

It may be noted that the contract's liquidated damages clause does 

not somehow negate the contractual entitlement of PSC to an attorney fee 

award concerning its own damages claim. See Watson v. Ingram, 124 

Wn. 2d 845,881 P. 2d (1994), where the court found an attorney fee 

award to the seller proper where the buyer breached a real estate sales 

contract in which the seller, like here, elected forfeiture of the earnest 

money as liquidated damages. Washington law is clear that a party may 

prevail not only by succeeding on his own claims, but "the Defendant 

should be awarded attorney fees for those claims he successfully 

defends." MarassL v. Lau, 71 Wn. App. 912,917; 859 P.2d 605 (l993). 
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(Emphasis added). Gliege and PSC were clearly the substantially 

prevailing parties as of January 1,2010. 

Accordingly, on January 6, 2006, Gliege filed a motion to 

reconsider the attorney fee aspect of the court's judgment (CP 525-542), 

since as the trial court itself later stated, it would be "a miscarriage of 

justice" to award fees to the Espinosas in light of their refusal to abide by 

the court decree they sued to obtain. (RP 562) 

2. The trial court erred when in response to Gliege's request to 
reconsider the attorney fees awarded after trial, instead of only 
adjusting the fee award in Gliege's favor, it sua sponte created and 
imposed obligations on the parties that neither party sought. 

The motion to reconsider filed by Gliege and PSC on January 6, 

2010 challenged only the contractual attorneys fee award against them 

based on the Espinosas' failure to close on December 31. (CP 525-542) 

The Espinosas opposed the motion but did not file any counter-motion of 

their own. (CP 443-460) The only issues before the court were whether 

the fee award in favor of the Espinosas should be reversed, and a fee 

award granted in favor of PSC instead. 

Certainly, a court sitting in equity has broad discretion in 

fashioning equitable remedies. But all discretion has its limits, and the 

authority of a trial court to fashion equitable remedies is reviewed under 
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an abuse of discretion standard. In re Proceedings of King County, 123 

Wn.2d 197,204; 867 P.2d 605, 609 (1994). The court belo\v abused its 

discretion in several distinct \vays. 

First, when the remedy under consideration by the court is one the 

parties themselves bargained for and set out in their written agreement, i.e 

attorney's fees, the court's discretion in fashioning its remedy should be 

exercised consistently with the parties' agreement rather than in 

contravention of it. Here, the parties specifically agreed to three material 

terms of particular relevance: 

a) Liquidated damages for a buyers' breach; 
b) An award of attorneys fees in favor of the 

prevailing party in litigation; and 
c) Time is of the essence of the contract. 

(EX 1, paragraphs 0, p, and k) 

The court's sua sponte decision on February 1,2010 to create new 

legal obligations neither party requested, including a new closing date of 

the court's choosing, had the effect of nullifying rather than effectuating 

each of these material terms the parties themselves negotiated. 

Rather than simply adjusting the fee award as the motion before it 

sought, the court below sua sponte gave the Espinosas an opportunity to 

nullify PSC' right to liquidated damages which the Espinosas themselves 

acknowledged of record PSC was entitled to. PSC' right to these 
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liquidated damages was a property right that may not be properly taken 

away without prior notice and an opportunity to be heard, in other words 

without due process. (U.S. Constitution, Amendment XIV, §2.3). But 

that is exactly what the court below did. 

By its February 1 decision (and February 22 order) the court also 

sua sponte nullified the right ofPSC, again without due process, to an 

award of attorneys fees under the contract the court below created or 

resurrected. (CP 429-430) Following the Espinosas' breach on December 

31, 2009, Gliege and PSC were the only parties with any pretense of 

being the substantially prevailing parties after they successfully defended 

against all claims, except for specific performance which the Espinosas 

themselves repudiated and turned into a liability with a gain to PSC. 

Second, that order purports to limit PSC to 'statutory fees' in the 

event it substantially prevailed, but awarded the Espinosas all their fees, 

except for $7,500 allocated to their damages claim, if they prevailed. 

Also by that order, the court disregarded the last closing date, 

December 31,2009, established pursuant to the parties' actual agreement 

in which time is of the essence. Consistent with that provision, the parties 

themselves treated their agreement as terminated as ofJanuary 1,2010, 
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but the court sua sponte created a ne,v contract and even imposed its own 

new closing date of April 1, 2010. (CP 429-430) 

Where the parties themselves bargain for certain remedies in the 

event of a breach, they should receive the benefits (and obligations) of 

their bargain rather than a court's own notion of what the consequences of 

a breach should be. The court's discretion in fashioning remedies does 

not extend to creating entirely new legal obligations the parties neither 

intended, bargained for nor sought from the court. In matters of contract, 

the intent of the parties is a paramount consideration,-and the court is not 

free to write the parties a new agreement or impose new legal obligations 

the parties themselves neither agreed to nor asked the court to impose. 

The court in Russell v. Mutual Lumber Co., 124 Wash. 109; 213 P. 

891 (1923), stated: 

"The duty of courts, when construing questioned contracts, to 
search out the intention of the parties, is well established, but that duty 
arises out of an ambiguity or omission that demands the reception of 
testimony to illustrate their intent, or to harmonize apparent conflicts. 
There is a presumption of finality which attends all written contracts and 
courts will not deliberately raise doubts or conjure ambiguities for the 
mere pleasure of construing them. Fairbanks Steam Shovel Co. v. Holt & 
Jeffery, 79 Wash. 361, 140 P. 394 (1914). Nor will the fact that a party has 
made a hard or improvident bargain warrant the court in binding the other 
party to terms raised by construction or implication." 
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The court in Poggi v. Tool Research & Eng'g Corp., 75 \Vn.2d 

356,364; 451 P.2d 296,300-301 (1969) stated, 

"The interpretation put upon an ambiguous or doubtful contract by 
the parties through their conduct or own interpretation of it is entitled to 
great, ifnot controlling, weight," citing Fancher v. Landreth, 51 Wn.2d 
297,317 P.2d 1066 (1957); Kennedy v. Weyerhaeuser Timber Co., 54 
Wn.2d 766, 344 P.2d 1025 (1959); Topliffv. Topliff, 122 U.S. 121,30 L. 
Ed. 1110, 7 Sup. Ct. 1057 (1887). "And the courts, under the guise of 
construing or interpreting a contract, should not make another or different 
contract for the parties," citing Chelan Orchards v. Olive, 134 Wash. 324, 
235 Pac. 805 (1925); Mackey v. United Civil Servo Training Bureaus, 188 
Wash. 186,61 P.2d 1311 (1936). 

Of course, under appropriate circumstances a court may imply the 

existence of a contract based on the actions of the parties, where for 

instance, a written agreement has expired but the parties continue to 

perform as though the agreement remains in effect. 

The court in Pape V. Armstrong, 47 Wn.2d 480; 287 P.2d 1018 

(1955), overruled on other grounds, stated: 

'''It is often said that the only difference between an express 
contract and a contract implied in fact is that in the former the parties 
arrive at their agreement by words, whether oral or vVTitten, sealed or 
unsealed, while in the latter, their agreement is arrived at by a 
consideration of their acts and conduct, and that in both of these cases 
there is, in fact, a contract existing between the parties. .. An implied 
contract between two parties is only raised when the facts are such that an 
intent may fairly be inferred on their part to make such a contract ... The 
difference between an express and implied promise is in the mode of 
proof. There must be a mutual manifestation of assent in either case . . 
. " (Emphasis added). 
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Here, there is clearly no manifestation of assent to perfonn beyond 

December 31 reflected in the parties' conduct from which to imply a 

contract. On the contrary, the Espinosas plainly stated their refusal to 

close for the record, and in reliance on their statement Gliege thereafter 

treated the property as his own, which of course it was. 

The court's imposition of new substantive obligations after 

December 31 is not consistent with the parties' stated intent, nor with their 

post-December 31,2009 actions, nor with the parties' agreement that time 

is of the essence. Thus, the court's imposition of new obligations cannot 

be justified as a contract inferred or implied from the parties' actions. 

Third, the court's sua sponte decision to grant the Espinosas 

another chance to close and thereby purge themselves of the consequences 

of their admitted breach, gave them an opportunity to destroy the right of 

PSC to liquidated damages, without either prior notice or an opportunity 

to be heard, in other words without due process. 

Finally, by sua sponte granting the Espinosas an opportunity to 

avoid their admitted breach and its consequences, the court below showed 

improper favoritism to the Espinosas, to the substantial prejudice of 

Gliege and PSC. By way of additional background relevant to this point, 

when the trial court announced its verdict as to liability on September 3, 
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2009, the Espinosas requested a closing date of December 31, while PSC 

and Gliege argued in favor of a closing by November 30. The court stated 

on the record that the closing should be by November 30. (RP 533) 

Subsequently, when the Espinosas failed to close by November 30 

or to request an extension, PSC and Gliege asserted in their response to 

the Espinosas' motion for attorney fees that the Espinosas were in breach. 

(CP 560) The court disagreed, stating that it merely suggested rather than 

directed a closing date of November 30. (RP 12/28/09, Pg. 22-23) 

On December 28, the Espinosas requested a new .closing date of 

December 31 which the court granted. (RP 12/28/09, Pg. 15-16, CP 547, 

Conclusion of Law 2 ) Yet even after the Espinosas flatly refused to close 

on the date of their own choosing, with no claim of justification for that 

refusal, the court sua sponte gave them yet another chance to close, and to 

thereby defeat PSC's admitted entitlement to its liquidated damages as 

,,"vell as its status as prevailing party for attorney's fee purposes. 

It certainly appeared from Gliege's perspective that the court 

below was loathe to see the Espinosas lose this case, even when their 

unconscionable repudiation of the decree they sued to obtain demanded 

such a result. Because the court took such extraordinary measures sua 

sponte, it went beyond the limits of its discretion and demonstrated a bias 
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in the Espinosas' favor. It committed palpable error that should be 

reversed. 

3. Espinosas failed to establish that the newly discovered evidence 
upon which their March 24, 2010 CR 60 Motion was based could 
not have been discovered within ten days of the order from \vhich 
relief was so.ught, so the court erred in gr.anting their motion. 

The order of the court below resurrecting the expired contract was 

dated February 22 and was entered on February 23, 2010. (CP 429-430) 

Of course, that decision was verbally announced in court on February 1, 

2010, so the parties had actual notice of the specifics of that decision for 

three weeks before the written order was actually entered. (RP 556-565) 

Pursuant to CR 60 (b)(3), a motion for relief from ajudgment or 

order may be based on "Newly discovered evidence which by due 

diligence could not have been discovered in time to move for a new trial 

under rule 59(b)." CR 59 governs requests for a new trial, reconsideration 

and the amendment of judgments, and requires that such a motion be filed 

within ten days from the entry of the judgment. 

Thus, newly discovered evidence can support a CR 60 motion only 

where such evidence could not have been discovered within ten days of 

the judgment using due diligence. The Espinosas inspected the property 

on March 7, 2010 (CP 175), more than ten days after entry of the order 
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from which they sought relief on February 23, 2010. (CP 429-430) 

Indeed, their inspection was 34 days after they received actual notice of 

the court's verbal decision on February 1,2010. (RP 556-565) 

The Espinosas, who reside in Snohomish (RP 43), made no request 

to inspect pursuant to the discovery rules, CR 34, but instead simply 

inspected the property at a time of their own choice, with no prior notice 

to PSC or Gliege. They failed to establish, or even allege, that the newly 

discovered evidence upon which they relied could not have been 

discovered through due diligence within ten days from the order as 

required by CR 59, and which is incorporated into CR 60 (b)(3). 

Even after making their inspection on March 7, they waited 

fourteen more days to file their CR 60 motion on March 24. (CP 419-

426) 

Our Supreme Court in Schaefco. Inc. v. Columbia River Gorge 

Comm'n, 121 Wn.2d 366; 849 P.2d 1225 (1993) stated: 

"A motion for reconsideration is timely only where 
a party both files and serves the motion within 10 days of 
the order's entry. CR 59(b). A trial court may not extend 
the time period for filing a motion for reconsideration". 
CR 6(b); Moore v. Wentz, 11 Wn. App. 796, 799, 525 P.2d 
290 (1974). (Emphasis added.) 
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PSC objected to the consideration of the Espinosa's untimely 

motion (CP 330-351), but the court ignored the Espinosa's violation of the 

court rules and granted their untimely motion. (CP 326-327) Because they 

failed to establish that the newly discovered evidence upon which their 

CR 60 motion was based could not have been discovered within ten days 

from the entry of the order, and further because the trial court may not 

extend that ten day period, the court below erred in considering and 

granting that motion. 

4. . The court erred in awarding fees against PSC and Gliege for 
'rescinding' the new legal obligation the court itself improperly 
created sua sponte. 

The court below erred by abusing the discretion it is vested with in 

fashioning relief when it sua sponte, and without notice or opportunity to 

be heard created new legal obligations and imposed them on the parties. 

The court compounded its error when in response to the Espinosas' 

complaints that Gliege altered the property by removing mostly dead and 

damaged trees during January 2010 when it was undeniably his right to do 

so (CP 88-157), the court 'rescinded' the new obligations it should not 

have created in the first place, and imposed new remedies against PSC and 

Gliege for having to do so. 
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It should first be noted that eliminating these judicially-created 

obligations was itself appropriate, but only in the sense that they should 

not have been created in the first place. But the court's 'rescission' of its 

own judicially created obligations is not rescission in the conventional 

sense, because true rescission requires a material breach of the contract 

being rescinded. Mitchell v. Straith, 40 Wn.App. 405, 410; 698 P.2d 609 

(1985.) Neither Gliege. nor PSC breached any obligation after December 

31, 2009, materially or otherwise, since no such obligations existed after 

December 31,2009. Furthermore, the 'contract' being rescinded was not 

an agreement negotiated by the parties or even one properly implied based 

on the parties' actions. It was instead a purely judicial creation. 

The only basis for an award of attorney's fees in this case is 

contractual. But the conduct complained of, Gliege's removal of trees 

during January 2010, occurred when no contract existed. (CP 80-87) The 

parties' contract expired on December 31 and the 'contract' the trial court 

purported to create came into existence, if at all, on February 1 at the 

earliest after the trees had been removed. It necessarily follows that since 

the court rescinded the new obligations it created because of the tree 

removal in January, when no contract or court order was in effect, there is 

no basis for the award of any fees against PSC and Gliege. 
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Furthennore, the court's order dated February 22 states that in the 

event the transaction fails to close by April 1, 2010 through no fault of 

Gliege, then PSC is entitled to the Espinosas' earnest money deposit and 

the attorney's fee award against PSC and Gliege will be vacated. (CP 

429-430) The transaction in fact failed to close through no fault of PSC 

or Gliege. Gliege's removal of trees in January breached no obligation to 

refrain from doing so because no contract or court order imposing any 

such obligations existed at the time. 

Furthennore, Gliege reasonably relied on the Espinosas' 

unequivocal statement that they refused to close on December 31, even 

when the trees subsequently removed were present, so that the Espinosas 

should be estopped from complaining about their removal. Liebergesell v. 

Evans, 93 Wn.2d 881, 889-890; 613 P.2d 1170, 1175 (1980). 

Paragraph 'f' of the new 'contract' requires the seller to maintain 

the property in its present condition. (EX 1) The Court's order does not, 

nor could it, purport to retroactively prohibit activities that already 

occurred and which were altogether proper at the time they occurred. This 

provision of the contract can only mean under the current circumstances 

that the seller must maintain the property in the condition it was in when 

the obligation was created on either February 1 or 23. Either way, PSC 
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complied with this term by making no further changes to the property after 

January 2010. Ultimately, the new obligations created by the court on 

February 1 were terminated not because they were breached, but rather 

because they were not appropriate to begin with given the changes 

properly made to the property while it was out of contract. 

In fact, this case demonstrates the dangers of courts sua sponte 

creating new legal obligations under the guise of fashioning equitable 

remedies, particularly obligations that are no longer consistent with the 

parties.' intentions or actions, or with the current facts. The result was that 

the dispute was exacerbated rather than alleviated, and an entirely new 

layer of this already-protracted litigation was created. The court beloyv 

erroneously penalized PSC and Gliege for having to undo its own error in 

improperly creating new obligations sua sponte. 

Certainly the trial court has the inherent authority to correct its 

own errors. But it does not have the authority to impose a purely 

contractual remedy (attorney's fees) where the 'contract' is a fiction 

erroneously created, sua sponte, by the court itself rather than by the 

parties, and the fictional 'contract' was not breached in any event. 

Furthermore, the goal in rescinding a contract is to return the 

parties as nearly as possible to the positions they held before the contract 
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was created, Nervik v. Transamerica Title Insurance Co., 38 Wn. App 

541,547; 687 P.2d 872,876 (1984). In this instance, that would mean a 

return to their positions just prior to February 1,2010. 

Prior to February 1, 2010 the Espinosas' position was that they 

were admittedly in breach of the court's decree and the contract by 

refusing to close on December 31. They were entitled to no relief, and 

were indeed admittedly subject to a $9,000 liability by forfeiting their 

earnest money deposit. (CP 541) By losing their earnest money deposit 

and gaining nothing, the Espinosas were no longer prevailing or even 

substantially prevailing parties, and were therefore no longer entitled to an 

award of fees and costs. Such an award would be, as the court below 

described it, a miscarriage of justice under such circumstances. (RP 562) 

On the other hand, as of February 1,2010 PSC and Gliege had 

successfully defeated the Espinosas' preferred claim of rescission and 

their claim for money damages. The specific performance decree initially 

imposed against them was repudiated by the Espinosas, who thereby 

forfeited their $9,000 earnest money deposit to PSC. (CP 429-430) Thus, 

PSC became the substantially prevailing party since it was the only party 

entitled to any relief arising from the contract. 
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But rather than returning the parties to their pre-February 2010 

positions as outlined above, the court placed PSC and Gliege in a position 

that was far worse than the position they held on January 31, 2010. 

First, the court swnmarily enabled the Espinosas to nullify Project 

Service's entitlement to the liquidated damages and attorney fees without 

affording PSC any prior notice or opportunity to be heard. 

Worse yet, the court inexplicably reinstated the entire fee award 

against PSC and Gliege, all the way back to the inception of this dispute, 

as though the Espinosas' repudiation of the court's specific performance. 

decree never happened. (CP 5-7) 

The lower court's logic in this regard is impossible to grasp. The 

Espinosas refused to perform. That refusal rendered a fee award in favor 

of the Espinosas a miscarriage of justice according to the court below. In 

reliance on the Espinosas' refusal to perform, Gliege removed trees that 

were dead, damaged, or blocking the property's access road, drainage 

ditch or its view. Gliege breached no contract or court-ordered obligation 

in doing so. 

Then, in addressing what it described as a miscarriage of justice 

resulting from its fee award to the Espinosas in light of their repudiation 

of the specific performance decree, the court, sua sponte and without 
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affording PSC and Gliege due process, gave the Espinosas an unrequested 

and undeserved chance to purge themselves of their breach by imposing 

new obligations on PSC and Gliege, who was not a party to the contract. 

So, in order to finally obtain the rescission they most wanted but 

were not entitled to, the Espinosas balked at closing on the property 

because trees were removed, just as they did when these trees were 

present. And even though Gliege removed the trees in reliance on the 

Espinosas' repudiation of the court's decree, was not in violation of any 

obligation and had done so before the court resurrected the contract, 

rather than finding the Espinosas were estopped from complaining about 

these trees, the court responded by creating rather than eliminating the 

miscarriage of justice it previously recognized. The court below erred in 

so doing. 

5. The court improperly penalized Gliege for not volunteering 
information to the court that was the Espinosas' obligation under 
the contract to ascertain themselves. 

The only suggestion of any ""Tong-doing by Gliege after December 

31 is that he failed to volunteer that he had properly maintained the 

property when the court announced its unexpected decision on February 1 

to sua sponte impose upon the parties new obligations to close the sale. 
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In fact, the trial court excoriated Gliege at subsequent argument, 

strongly intimating that Gliege's silence that day in court and in the days 

that immediately followed constituted a fraud upon the court. I (RP 570-

578) 

But the only matter before the court on Feb. 1 was the contractual 

fee award. The property itself was not the subject of the motion, nor was 

it the subject of any contract or court order as of January 1. Because 

neither party requested that the court resurrect the expired contract, the 

court's decision to do so could not have been anticipated by the parties. 

Thus, because the post-December 31 condition of the property was 

not the subject of the proceedings or relevant to them, no one addressed 

it; not the parties, not counsel and not the court. (RP 548-565) 

It is true that as soon as the court announced its altogether 

unexpected decision to resurrect the contract, Gliege did not volunteer 

that, in reliance on the Espinosas' refusal to close on December 31, he had 

caught up on long-overdue maintenance ofthe property during January 

2010 by removing trees that were dead, damaged and blocking the 

1 The only fraud perpetuated on the court below was the Espinosas' insistence on 

December 28 that they were entitled to attorney's fees based on the specific performance decree 
they promptly rejected once they obtained their fee award. 
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property's access road and its drainage ditch, and improved the property 

by removing a dozen trees that were blocking the mountain view. 

It is equally true, however, that counsel for the Espinosas directed 

no such inquiries to Gliege in court that day or at any time aftenvard. 

Nor did the court make any inquiries about any changes to the property 

before announcing its surprise decision. The court was of course in the 

best position to raise such inquiries before ruling because the judge was 

presumably the only person in court that day having any idea that a new 

obligation to deliver the property to the Espinosas was about to be 

imposed. 

The situation was exacerbated when immediately following the 

announcement of the court's decision, counsel for the Espinosas left the 

courtroom rather than remain as is customary and requested by PSC's 

attorney, to approve language for a proposed order setting forth the court's 

decision. (CP 347-348), making further dialog in court that day 

impossible. 

Because what the court purported to do was resurrect the parties' 

expired contract, the question of whether it is the seller's obligation to 

volunteer or the buyers' obligation to inspect the property's condition is a 

matter of contract, which places the obligation on the buyers. 
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The resurrected contract contains a feasibility addendum placing 

the responsibility to inspect to determine the property's suitability 

squarely on the buyers. Indeed, it states that the buyers should not rely 

on any representations by the seller about the property and its suitability, 

but should instead make their own investigation, which they must 

complete within thirty days of "mutual acceptance." (EX 1, Form 35F) 

The starting date of feasibility period set forth in the parties' . actual 

contract is perfectly clear - the date of mutual acceptance, when both 

parties have executed the written agreem.ent. But when a nearly four year 

old, expired contract is unexpectedly resurrected, provisions that were 

clear four years earlier may no longer be. Exactly what is the date of 

'mutual acceptance' when the parties did not mutually accept at all, but 

rather new obligations were unexpectedly thrust upon them? We submit 

that the closest thing to a date of mutual acceptance is February 1, when 

the parties received actual notice that they were no\v bound to a new 

obligation to close the sale by a date certain, April 1. (RP 563) 

But the Espinosas did not inspect the property until March 7, well 

beyond the 30 day feasibility period and less than four weeks before the 

new closing date. (CP 175) The Espinosas will undoubtedly argue that the 

contract's feasibility period should begin to run not when the court 
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verbally announced its decision on February 1, but rather when the court 

signed its written order on February 22. (CP 429-430) Such a result, 

however, would improperly reward the Espinosas' dilatory conduct in 

failing to cooperate in presenting an agreed-upon proposed order to the 

court below for signature on Feb. 1. The delay in obtaining'the final order 

was due solely to the Espinosas intransigence. (CP 347-349) 

This point also serves to further illustrate the danger when a court, 

in the name of exercising equitable discretion, creates entirely new 

substantive obligations the parties neither sought nor intended, especially 

in a contract case where the parties' intentions should be the paramount 

consideration. 

The court below apparently expected Gliege to immediately assess 

the many ramifications of a decision of the court he could not possibly 

have anticipated, and volunteer that he took such mundane actions as 

clearing fallen trees from the acccss road and removing 12 of this 

property's over 12,000 trees to enhance the view (CP 101) when he had no 

obligation to refrain from doing so. 

Should Gliege in effect be penalized more than $117,000 for not 

volunteering this information that, until that very moment, had no 

relevance to the matter at hand, and where it is the contractual obligation 
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of the buyers to inquire rather than the seller's obligation to volunteer? 

The court below answered that question in the affirmative, and in doing 

so, we submit, erred. 

6. To the extent the court's February 1,2010 conditional fee award in 
favor of PSC and Gliege was intended to limit the award to the 
$250 set forth in RCW 4.84.010, the court erred. 

Up until December 31,2009, the Espinosas were deemed the 

substantially prevailing parties. Aside from the $7,500 it allocated to their 

unsuccessful damages claim, the court awarded the Espinosas every 

penny of the attorney's fees and costs they claimed,. even including $1,100 

for five hours to research the effects of their intended breaching of the 

court's decree and fees for preparing instructions for a jury they ultimately 

decided not to impanel for a damages claim they chose not to present. (CP 

600) 

But when the Espinosas repudiated the contract and the court's 

decree by refusing, without any claim of justification, to perform on 

December 31, thereby forfeiting their earnest money deposit in the 

process, Gliege and PSC became the substantially prevailing parties. 

Indeed, the court below remarked that it would be a 'miscarriage of 

justice' to award fees to the Espinosas given their repudiation of the only 

relief they obtained in this law suit. (RP 562) 
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How-ever, the court stated in its order dated Feb 22 that if the 

Espinosas failed to close on April 1, 2010 through no fault of Gliege and 

PSC, then Gliege and PSC were entitled as substantially prevailing parties 

to "statutory" fees and costs, ordinarily deemed to be the $250 provided 

by RCW 4.84.010. (CP 430) 

However, this statute, RCW 4.84.010, also states that where the 

parties enter into an agreement containing a provision for an award of 

attorneys fees to a prevailing party in litigation, the statutory fee award 

shall include those fees the parties provided for in their agreement. 

"The measure and mode of compensation of attorneys and 
counselors, shall be left to the agreement, expressed or implied, of 
the parties .. :" 

Thus, the court's award of statutory fees in favor of PSC in its 

February 22 order must be construed consistently with the statute. A plain 

reading of the statute cited in the court's order specifically provides that 

those fees to which the parties agreed should be included in the award. 

If the court's award of 'statutory' fees is construed otherwise, that 

is if 'statutory' fees are deemed to be limited to $250, such an 

interpretation would reflect a clear bias in favor of the Espinosas and 

against Gliege and PSc. It cannot be that the Espinosas are entitled to 
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over $117,000 in fees when they substantially prevailed, but that Gliege 

and PSC are entitled to only $250 when they subsequently achieved 

substantially prevailing party status. 

Certainly, the court's order of February 22 must be interpreted as 

being consistent with the statute rather than in violation of it. Likewise, 

the order must be interpreted in accordance with the language of the 

contract. and not in such a way to favor one party over the other. 

7. The court erred in imposing an award of attorney fees against 
9liege personally, since he. was not a party to the subject contract. 

As set forth above, there is no proper basis upon which to award 

any fees to the Espinosas. In the alternative, however, should this court 

determine that the Espinosas are entitled to some fee award, it should be 

assessed against PSC only, and not against Gregory Gliege in his 

individual capacity. Gliege was not a party to the contract. His 

corporation, PSC, was the contracting party. (EX 1) After the acts 

complained of occurred, prior to filing this law suit, the subject property 

was conveyed from PSC to Gliege on August 9, 2006. (EX 21) 

There was no evidence produced at trial, or even an allegation, that 

Gliege acted in his individual capacity with respect to any liability-

producing conduct, and the trial court made no such finding. Furthermore, 
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the Espinosas did not seek to 'pierce the corporate veil.' They introduced 

no evidence in support of such a notion at trial, and the court made no 

finding that the corporate veil should be pierced. Finally, there was no 

evidence produced at trial, and the court made no finding that the transfer 

of the property from PSC to Gliege was in any way improper. (CP 544-

548) 

Had the Espinosas 'not violated the court's specific performance 

decree, Gliege would have been required by that decree to sign the deed 

, conveying the property to the Espinosas, nothing more. But once the 

Espinosas refused to comply with the court's specific perfonnance decree, 

Gliege no longer had even that limited role. 2 The only basis for an award 

of attorneys fees is the contract. Thus, even with respect to the trial 

court's sua sponte decision to resurrect the contract following the 

Espinosas' repudiation of the court's decree, Gliege is no more a proper 

party to the resurrected contract than he was to the real one. There is no 

proper basis for awarding fees against Gliege individually, and the court 

below erred in doing so. 

2 Gliege did file a slander of title counterclaim in his own name, but of course that was 
only because he was the property's owner when the Espinosas filed their law suit and lis pendens. 
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8. The court erred in Finding of Fact 16 because finding that the 
Espinosas were entitled to another ten day extension of closing is 
not supported by the record. The court erred in Finding of Fact 18 
and Conclusion of Law 8 that PSC should have signed the 
Reservation of Rights, because it went beyond reserving rights and 
instead created new rights for the Espinosas and exposed PSC to 
potential liability well beyond the fire damage. 

This entire case stems from the Espinosas' demand that PSC sign a 

document that contained falsehoods and materially altered the original 

agreement. (EX 4) Ifthe Court finds in favor of the appellant in this 

matter all other assignments of error become moot. 

Plaintiffs' insistence that PSC execute the so-called 'Reservation 

of Rights' document improperly prevented the transaction from closing, 

thereby causing the contract to expire by its terms. (EX 14, page 3) The 

contract called for the original closing to be held on May 3, 2006 with a 

10 day extension of that date at the option of the buyer. Espinosa chose to 

extend the date and closing was rescheduled for May15, 2006. Espinosa 

was not entitled to any additional extensions under the contract. 

Washington law accorded PSC an opportunity to cure any defects 

the fire caused to the property within a reasonable period of time. Baille 

Communications v. Trend, 53 Wn. App. 77, 81; 765 P.2d 339,342 (1988). 

Gliege in fact substantially cured the defects resulting from the fire before 
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the scheduled closing and he requested that the Espinosas meet him at the 

property on the day before closing to inspect, but the Espinosas refused. 

(CP 917, CP 745) 

Instead of inspecting the results of Gliege' s remediation work as 

Gliege requested, the Espinosas had their attorney prepare the document 

entitled 'Reservation of Rights,' and insisted that PSC sign it as a new 

condition' of closing. This document was presented on the day of closing 

after Gliege had signed all documents necessary to close.(CP 917) 

However, the Espinosas could have produced a document that 

simply reserved their rights regarding any changes in the condition of the 

property arising from the fire. (RP 525) Gliege testified that since he had 

personal knowledge of the damage caused by the fire he would have 

signed a document reserving for the Espinosas any claims they had 

relating to the fire. (RP 380-381). 

Instead, the Espinosas insisted that Gliege sign a document 

containing false statements of wrongdoing which exposed PSC to 

potential liability for possible unkno\vn defects beyond the fire damage 

and well beyond the liability imposed by the initial contract. (EX 4) 

These allegations included 'burning debris,' which is not in fact prohibited 
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by the contract, and was a means of eliminating the slash from felled trees 

that PSC was required by the contract to remove. (EX 1, Form 34) The 

Espinosas were aware that burning was utilized to remove debris from 

clearing operations when they initially signed the contract, and the 

contract does not prohibit it. (RP 168) 

The document also falsely states that PSC engaged in burying 

dl:;bris and other unknown items and improperly re-graded the property. 

(EX 4) Mr. Espinosa advised Gliege verbally that the debris complained 

of included construction debris including lumber and insulation from 

some other site.(RP 752) No such construction debris was brought to the 

site, and the trial court so found. (CP 545, Finding of Fact 10) These false 

statements that Espinosa demanded PSC admit to exposed PSC to 

potential liability beyond the fire damage, and since this property had been 

previously logged and a logging road was built on it, that potential 

liability was a significant risk clearly beyond what the parties negotiated 

and agreed upon. (RP 381) PSC had fully performed its obligations by 

signing and tendering to escrow all documents necessary to close the 

transaction on the closing date. (EX 14) This transaction failed to close 

based solely on Espinosa's demand that as a condition of closing PSC 

agree to new material contract terms. Indeed, the court itself stated during 
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its opinion after trial that if the Reservation of Rights "had been more 

narrowly drafted we probably wouldn't have had this lawsuit." (RP 530) 

By insisting that PSC execute a document reserving for the 

Espinosas claims for defects beyond any created by the fire, and beyond 

what the parties bargained for, the Espinosas were proposing a new 

agreement which PSC was within its rights in declining to enter. The 

document clearly stated that it was an amendment to the Escrow 

instructions, which by their tenns require the signatures of both buyer and 

seller. The court below therefore erred in ruling that PSC materially 

breached the parties' agreement by declining to further extend the closing 

date or agree to such new terms. 

CONCLUSION 

The ruling of this Court on each of the assigned errors will affect the relief 

sought. Thus, the relief requested will be dependant upon the Courts 

findings on specific errors. The appellant asks the Court to find: 

1. Reservation of Rights: (A) As a matter of law, the document 

entitled Reservation of Rights was a material change in the tenns of the 

contract between the parties requiring PSC to admit to acts it had not 

committed and exposing PSC to liability beyond that contained in the 

original contract and that PSC was not obligated to sign the document. 
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(B) Espinosa's refusal to close the transaction without PSC signing the 

"Reservation of Rights" in the over reaching manner that it was drafted, 

was a material breach of the contract. (C) The case be remanded to the 

trial court for a determination of damages for the Appellants, including the 

Appellants claims for slander of title and an award of attorney fees'to the 

Appellants in accordance with the contract and as allowed by law. 

2. In the event that this Court rules PSC was obligated to sign the 

"Reservation of Rights," (A) When Espinosa repudiated the award of 

specific performance and breached the contract on 12/3112009 that they 

were not the prevailing party. (B) The case be remanded to the trial court 

for an award of attorney fees, including those incurred in this appeal to 

Appellants in accordance with the contract. 

3. The trial court abused its discretion and exceeded its authority 

when at the 02/0112010 hearing, it sua sponte imposed a contract on the 

parties that neither party requested, and that the order of 02/22/20 1 0 and 

those subsequent be stricken and the matter be remanded consistent with 

number 2 above. 

4, If this Court determines the trial court did not exceed its 

authority in sua sponte imposing a contract on the parties, that 
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Respondent's 03124/2010 CR 60 motion be stricken as untimely and the 

matter be remanded with the direction that the subsequent recision of that 

ruling by the trial court place the parties in the same position as they were 

prior to the 02/01/2010 hearing and subject to Appellants relief request. 

5. An award of attorney fees against Gliege personally is invalid as 

he is not a party to the contract and any award to the Espinosas under the 

contract be the responsibility of PSC only. 

6. If the Appellants are awarded attorney fees pursuant to the order 

of 02/22/2010 that such award be consistent with RCW 4.84.010 and fees 

be awarded, including for this appeal, per the terms of the contract and not 

limited to the statutory amount of $250. 

Respectfully Re-Submitted this 30th day of March, 2011. 

B. Craig Gourley WSB 702 

Attorney for Appellants 

50 



.' .. f',.,.\, ;! : .... ': ::' ..... 'U..,,~ . 1tJ_/,15,Cd 

T0: ticmw A~em,: S~W! .. t 'fill. of 5r.cbor.ilio Coumy 

TllJ RelefVllion of Ri~ts C~~Mlloa") j, N~tcd to tNit O:cUU1 VUC!T1!. ~d 
J\lrt;h.!R Li>d ~hlc Aj.reemcnL ~ ~ LS, 20~, ir.cl~ll\j alf id«Jld. L".d ImCnamf:1U 
l~ (bcrein ~ "Ar.a:mmt") try. &Cd bet~ ~lVj~i S~·r"11~'. eery. ("Seilfr!?1 a' 
WuhlnQ'1ilP'! ~:')'Q~on, ~ ThOf\a.J a.od K.vi F...Jpir.Os.t C'Hl.lyer';J, hl.:Ibtnd &AJ wife, re1lung 
to the rc:sl ptopm)' with ~nmaa ~ 11 13000 Mm ltd. 1m T., M~ L, .SIlQbr;mim, 
SMh9mLlh COW1ty, W.uh1nstod. ~ puul r.umb«li07080~OO200 (t,b.: wp~)!'1,' \lriu, 
e.loci~1 ut for tDday, May H.lOO6. 

" 

Bl.ly;r h4J djK\1ve;-od eert.l~ ~., whIch lIlly IClU!r In SeHer bcfni In muh o(~ to~ 
of the ~~ and Sdler'.1 abHpd\Jn.J ~uM't. ScU~ hu ~ Cu dc:uy ttl, ol~jlll of 
the P'Jl~ lrld ~e Qr tho ~I to pcnrJt B'W}'br to ~ In~ ~h raru ~ 
ciourmLn. ~ extent or lAY tm~ thUl Sllier Il ror~ to dOl( tn. trtll.UetiOI1 ~j. Buye: 
~y ~rve, all righU ~afio~ Avurnn ."..hi~h s.Ull r.:rvivt !he e!ClL~ ortbe lrmt.1ctIon, 
1M is closmr t::uod upon Lhh ~)or! or riptJ UI<i ~ JUl'Vlval 0{ 411 acli,cloru of the 
JWiifJ ~ct tbt ~~ &r.d Ru)'u ~ rtkTVt! all r~ Wl rrr.:td1CJ rel~ tArero, .'. 

~ hctJ TIIr~ ah¢~e ~u~ th.d Sella hoW aJu~ the ~ti~ orr1l~ ~ 
~or to clo~tn, !:Ii' b'.mUn.r; d~bt!" b\.:ryina dd:lIJ I.l1d other ~wn luzw, ~1t1i a.o..dIor ,.,... 
~ the Ptopert)' dLle to the bwllmJ of d~iI ~ t-.aUJ without B'J~'I pcmiujol\ Yrilitont 
obl.\1..n1llJ In requL~ p(r.'nltJ err u~ for b~ and/o: i-~"~' 

T1W Ram.HoD ImcHs flu A4del!d,,= W CJ04~ ~mt and '"row 
U.t.r'uctioDJ (dK "CloiiJI: Addadum1 ud Buyet' iu IJHaW n'" CJ.J4h1t Ad~tCd:.lm 
1\1 hj «t to tiu r tOll 0 f th.!J R.lm"n d 4". 
mUd: MlY 1 ~. 2006. 1J~: Mu)' 15,2006. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

,~ 14 
.. -' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

'--

F /I .... !') 
_ ..... ' .. \.. I _. 

2010 JU,',' 21. ". .. ,.1/:33 

Illlilll ~/~ 11!~~111111 ~/!llll~ li~lll~ llllllilf III/ 
CL14265645 

so:, l~~ ;' .! .... 

cO!J, .' T'":''''' ¥ ". i 
(' "0' " ( '=" ~ r, !lOM/51-! -; " '". co. rl.:. ,q .. , 

SUPERlOR COURT OF WASHINGTON FORSNOHOMISH COUNTY 

THOMAS ESPrNOSAand KARl ESPINOSA, 
husband and wife, 'TheHonorable Ronald L. Castleberry 

Plaintiffs/Judgment Creditors, No. 06-2~11794-6 

v. ' AMENDED FINAL JUDGMENT 

PROJECT SERVICES CORP., a Washington 
corporation, GREGORY,GLIEGE, 

\. 

2. 

3. 

4. 

5. 

6. 

Defendants/Judgment Debtors. 

JUDGMENT SUMMARY 

Judgment Creditor: 

Attorney for Judgment Creditor: 

Judgment Debtors: 

Principal Judgment Amount: 

Attorneys' Fees, Costs & Expenses: 

TOTAL JUDGMENT AMOUNT: 

Thomas Espinosa and Kari Espincsa 

Rodrick). Dembowski 
1111 Third Ave, Suite 3400 
Seattle, W A 98101 
(206) 447·4400 

Project Services Corp. & 
Gregory Gliege, jointly and severally 

NA - See Judgment Below 

$117,699.42 

$11 7,699.42 

7. The Total Judgment Amount shall bear interest at 12% per annum. 

AMENDED FINAL JUDGMENT· I 

5I079l2 1.1 

ORIGINAL FOSTER PEfl'ER PLLC 
1111 T'"KO AV",Uf" SurrE3400 

SEA'Tn.f" WASHINCTOII 98101·3199 
Phoo. (206) 44',4400 Fa> (206) 4-1'·9700 

AppellJix8 
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2 This matter came on regularly fortrial.on June 30, 2009, recessed for mediation, and 

3 thenre-commenced between August 26, 2009 and August 27, 2009. The Court bifurcated the 

4 trial, hearing testimony in order to determine whether there was a breach and the appropriate 

5 remedy, and to resolve the counterclaims, and reserving trial on damages to plaintiffs for phase .. 

6 2. The Court heard closing arguments on August 27, 2009 and the Court issued its oral opinion 

1 on September 3, 2009 and entered its Findings of Fact, Conclusions of Law and Final Judgment 

on December 28, 2009. On February 22, 2010, the Court entered.ilsOrder on Motion for 
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. Reconsideration and Amendmenfof Judgmentandfor AttomeYFees and Expenses. On March 

29,2010,theColJrtenteredits Order Granting Plaintiffs Motion for CR 60 Relief from Order. 

On June 22, 2010, the Court entered its Order Granting Plaintiffs Motion to Amend February 

22,2010 Order and Awarding Fees and Costs. 

TheCourtillcorporates herein its findings and conclusions in the June 22, 2010 Order 

GrantingPlaintifrsMotion to Amend February 22, 2010 Order and Awarding Fees and Costs, 

and incorporates herein itsflndings and conclusions made on the record at the hearing on June 

22,2010, and hereby amends the Findings of Fact, Conclusions of Law and Final Judgment 

entered on December 28,·2009 consistent with the June 22, 2010 Order and the Findings and 

Conclusions on the record at the June 22, 2010 hearing. 

Accordingly, it is hereby ORDERED, ADJUDGED AND DECREED THAT: 

I. To the extent they conflict with the following findings and conclusions, the 

December 28, 2009 Findings of Fact, Conclusions of Law and Final Judgment are amended as 

follows: 

a. The VLPSA is rescinded. 

b. The earnest money, totaling $9,000, is to beretumed to the Espinosas. 

c. The Espinosas are the prevailing party and are awarded their additional 

incurred fees and costs under paragraph p of the VLPSA. The Court finds that the additional 

AMENDED FINAL JUDGMENT· 2 

51079511.1 

FOSTER PEPPER PLLC 
1111 TI<I .. o A VEHUI!" SUITI!)400 

SI!ATTl.1, W"SIIINCTON "101·3199 
Phone (206)4017-4400 Fax (106) 447·9700 
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fees and costs were necessarily incurred and are reasonable. The Court therefore amends the 

2 priorjudgment to award additional costs of $3,359.30 and fees of $20,543.50. Added to the 

3 December 2009 Judgment for fees and costs of $93,796.62, the amended final judgment amount 

4 against the defendants is $117,699.42. 

5 2. This Amended Final Judgment is hereby ordered entered. 

6 . SIGNED AND ENTERED this -2.-7 day of June 2010. 
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Presented by: 
FOSTER PEPPER PLLC 

:~ t?~".u-Christopher R. Osborn, WSBA No. 13608 
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RodrickJ.Dembowski WSBANo. 31479 
:Attdrneysfor Phiilltiffs . 

Copy Rec:eived, Form Approved: 
Law Offices ofB. Craig Gourley 

Roy T JStegena, WSBA No. 36402 
Attorney for Defendants 

AMENDED FINAL JUDGMENT· 3 

'107"21.1 

fOSTER PEfPER PLLC 
1111 THIRD A vtNVE. Sum)lOO 

SEArrLf, WASlIINCTDN 98101·3299 
Phon. (206) 447-+100 F .. (206) 447·9700 
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fees and costs were necessarily incurred and are reasonable. The Court therefore amends the 

2 prior judgment to award additional costs of $3,359.30 a.,d fees of $20,543.50. Added to the 

3 Dccember2009 Judgmentfor fees and costs of$93,796.62, the amended finaJ judgment amount 

4 against the defendants is $117i699.42. 
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2. This Amended Final Judgment is hereby ordered entered. 

SIGNED AND ENTERED this 22nd day of Iune 2010. 

Presented by:" 
FOSTER PEPPER PLLC 

Christopher R. Osborn, WSBA No. 1360& 
RodrickJ. Dembowski WSBA No. 31479 
Attorneys for Plaintiffs 

AMENDED FfNAL JUDGMENT- 3 

SII'J'I!21.1 

/:/.L'/ 
Judge Ronald L. CllS1fcberry 7 
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SUPERlOR COURT OFW ASHINGTON FOR SNOHOMISH COUNTY 

TH OMAS ESPINOSA and KARl ESPINOSA, 
husband arid wife, 

Plaintiffs, 

v. 

PROJECT SERVICES CORP., a Washington 
corporation, GREGORY GLIEGE, 

Defendants. 

The Honorable Ronald L.Castleberry 

No. 06·2~11794-6 

ORDER GRANTING PLAINTIFFS' 
MOTION TO AMEND FEBRUARY 22, 
2010 ORDER AND AWARDING 
ATTORNEYS' FEES AND COSTS 

{Pro}1~ 

Plaintiffs' Motion to Amend February 22, 20100rder cameon for hearing before the 

above entitled court on this -Z "l.-day of June 201 O. The Court reviewed the following pleadings: 

1. Plaintiffs' Motion to Amend February 22, 20 10 Order; 

2. Declaration of Thomas Espinosa in Support of Plaintiffs' Motion to Amend 

February 22, 2010 Order; 

. J. Declaration of Patrick See in Support of Plaintiffs' Motion to Amend February 

22, 20~ 0 Order; 

4. 

S. 

6. 

Defendants' Response to Plaintiffs' Motion to Amend February 22,2010 Order; 

Declaration of Gregory Gliege; 

Affidavit of Roy To]. Stegena in Support of Defendants' Request fo: Attorney 

Fees and Expenses; 

SlIrmos.l 

7. 

8. 

Declaration of Ken Vanasse he; 

Declaration of Warren Anderson; 

ORDERGRANTING PLAINTIFFS' MOTION TO 
AMEND FEBRUAR Y 22, 20 J 0 ORDER AND 
A WARDING FEES AND COSTS W'QPQ~dl- I 

FOSTER PEPPER PLLC 
1111 THIRD A \lENtil, Sum 3400 

SEATn!, WASHINGTON '1101·1299 
Phone (206) 447-«00 Fox (206).j.47-9700 
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SIGNED AND ENTERED this~"'l- day of __ :r..:......<!·~=~· __ ,2010. 

Presented by: 

FOSTER PEPPER PLLC 

~i)"-.W2c 
ChristopherR; Osborn.WSBANo. 13608 
Rodrick I. Dembowski WSBANo. 31479 
Nicole M. Guerrero, WSBA No. 4081 ] 
Attorneys for P lainti ffs 

SlO1So<OS.I 

ORDER GRANTING PLAINTIFFS' MOTION TO 
AMEND FEBRUARY 22, 2010 ORDER AND 
A WARDING FEES AND COSTS [proposed] • 3 

F05nR. Pur£ll PLLC 
11111)(11\0 A VVlur. Sum 3400 

StATI'I.-. WASHIHGTON 9!lOl·~199 
Phone (206) H7-«OO Fax (206) +0·9700 
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9. Reply in Support of Plaintiffs' Motion to Amend February 22,2010 Order and 

for Attorneys' Fees and Costs; 

10. 

11. 

Declaration of Patrick See in Support of Plaintiffs , Reply Brief; 

Declaration efRod Dembowski in Support of Plaintiffs' Reply Brief. 

5 The Court deems itself fully advised, itis therefore: 

6 ORDERED, ADJUDGED AND DECREED that: 

7 

8 

I. 

2. 

Plaintiffs Motion to Amend February 22,2010 Order is hereby GRANTED; 

The Court finds that the Defendant has substantially modified the condition of 

··the Property by removing a significant number of trees that provided privacy that was important 
. - -:-:' .. : '._- :.,' ,' .. :: ... :' .' .. . .. 

to the Plaintiffs. Accordingly, the Vacant Land Purchase and SaleAgreement between Thomas 

11 Espinosa and KariEspinosa as buyers and Project Services Corp. as seller shall be rescinded; 

19 

20 

21 
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·3. The Espinosasare entitled to a full refund of the earnest. money paid to Project 

Services Corp.; and 

4. The Espinosas are hereby awarded their attorneys' fees and costs since February 
:- :,' --.: ",-' . 

., - . . ',- - - . 

22, 20 I O,irithe amount of $23,902.80, plus prior fees and costs totaling $93, 796.62, for a total 

'1015.os.l 

The Espinosas are hereby awarded their attorneys' fer;s and costs. 

ORDER GRANTING PLAINTIFFS' MOTION TO 
AMEND FEBRUARY 22, 201 o ORDER AND 
AWARDING FEES ANDCOSTS~-2 

FOSTER PEPPER PLLC 
1111 TItIiD A VINYl. SYITl! 3400 

SEAnt.!. WASHINGTON '5101-32" 
Phone (206) "7~00 r .. (206) 4-47-9700 
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY 

THOMAS ESPINOSA and KARl ESPINOSA, 
. husband and wife, . 

Plaintiffs, 

v. 

PROJECT SERVICES CORP., a Washington 
corporation, GREGORY GLIEGE, 

Defendants. 

1. Judgment Creditor: 

2. Attorney for Judgment Creditor: 

3. Judgment Debtors: 

4. Principal Judgment Amount: 

5 .. Attorneys' Fees: 

6. Costs and Expenses: 

7. TOTAL JUDGMENT AMOUNT: 

The Honorable Ronald L. Castleberry 

No. 06-2-11794-6 

FINDlNGS OFFACT,CONCLUSIONS 
OF.LA W, AND FINAL JUDGMENT 

Thomas Espinosa and Kari Espinosa 

RodrickJ. Dembowski 
1111 Third Ave, Suite 3400 
Seattle, WA98101 
(206) 447-4400 

Project Services Corp. 
Gregory Gliege 

NA- See Judgment Below 

$86,257.25 

$ 7,539.37 

$93,796.62 

8. The Total Judgment Amount shall bear interest at 12% per annum. 

[PROPOSED) FINDINGS OF FACT, CONCLUSIONS 
OF LAW, AND FINAL JUDGMENT- 1 

'IOJI399.J 

FOSTER PEPPER PLLC 
JIll nitRO AVINur;. SUITS 3400 

SEATTLI, WASHINGTON '8101·3299 
P~on. (206) 447-4400 Fax (206)447.9100 
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FINAL JUDGMENT 

This matter carne on regularly for trial on June 30, 2009, recessed for mediation, and 

then fe-commenced betwc;en August 26, 2009. and August 27, 2009. The Court bifurcated the 

trial, hearing testimony in order to determine whether there was abreach and the appropriate 

remedy, and to resolve the counterclaims, and reserving trial on damages to plaintiffs for phase 

2. The Court heard closing arguments on August 27,2009 and the Court issued its oral opinion 

on September 3,2009. Having heard the' evidence, and the argument of counsel,the Court 

makesthe following findings of fact and conclusions ofIaw: 

I. FINDINGS OF FACT 

1. Plaintiffs as buyers and Defendant Project Services Corp. as seller entered into a 

vacant land purchase and sales agreement (the "VLPSA") on March 15, 2006. The subject 

property, containing approximately 20 acres, is commonly known as 7300 Mero Road, Lot L, in 

Snohomish, Washington(the "Property"). 

2. The VLPSA required Defendant Project Services Corp. to maintain the Property 

15 in the condition it was in when first viewed by the Espinosas until the Espinosas were entitled to 

17 possession, and an addendum to the VLPSA required the cutting and removal of certain marked 

18 trees. 

19 3. The VLPSA was to close on May 3, 2006. The closing date was extended to 

20 May IS, 2006 by agreement of the parties because the plaintiff asked for and was given, a ten-

21 day extension from the firstclosingdate. 

22 4. On Friday, May 12, 2006, a fire occurred at the Property. Debris brought to the 

23 Property by the Defendants was put too close to a smoldering existing fire, and the debris then 

24 caught fire and damaged surrounding standing trees. The fire was extinguished using heavy 

2S excavating equipment. 
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5. The Defendants improperly altered the Property by bringing materials on to the 

Property, allowing a fire to bum unmonitored resulting in a forest fire, ~hich, along with 

grading to extinguish the fi~e, d3.maged other surrounding areas approximately one-half an acre 

in size four days prior to closing. 

6. In addition to the addendum that provided that Project Services Corp. would 

remove certain marked maple trees,there was a general understanding that there would be a 

certairidegree of clearing necessary to prepare the property fora home bui1dingsite and other 

outbuildings. 

7. The exact clearing and the clearing area was never specified. 

8. Neither plaintiff voiced any complaint about theDefendants' clearing activities 

that occurred priortothe fire. 

9. All of Defendants'clearing prior to the fire "was within the normal activies that 

wouldoccurin the sale of this type of property." 

10. None of the debris that was brought onto the property by the Defendants 
. -- '., .. , , ,. 

contained any toxic materials. It did not containany refuse. Itdid not contain any building site 

debris or construction site materials. 

11. The purpose of bringing this material on was to use it as fuel in the ignition of 

the fire for the stumpage type of debris that was on the vacant property. 

12. According to the testimony of Mrs. Espinosa, the plaintiff planned to construct a 

shop type of outbuilding within the burned area, and specifically within the area from which 

Defendants removed dirt to extinguish the fire. 

13. The debris was put too close toa smoldering existing fire and the debris then 

caught fire and damaged surrounding trees, which was not intended by the Defendants. 

14. The defendant was called to the scene by a neighbor who saw the fire. The 

defendant and this neighbor put out the fire by using heavy equipment, covering it with dirt as 

rapidly as they could. 
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15. The improper alterations made by Defendants to the Property constituted a 

2 significant impact to the Property. 

3 16. The Espinosas contacted Defendants about their concerns. The VLPSA provided 

4 for a ten day extension of closing. Project Services Corp. refused todelay closing to allow the 

5 Espinosas time to investigate the nature and extent of the damage to the Property. 

6 17. The closing documents required the Espinosas to agree that Seller had 

7 maintained the Property in compliance with the VLPSA. This would essentially force the 

8 Espinosas to waive any rights to remediation or damages flowing from the breach. 

9 18. The Espinosas were within their rights by executing a Reservation of Rights with 

10 respect to the damages caused by the fire and grading and entering the document into escrow. 

II 19. Defendants' breach of the VLPSA covenant to maintain. the condition of the 

12 Property as when first seen, wasmaterial. 

13 

14 

20. 

21. 

There was no breach of the VLPSA by theEspinosas. 

At the commencement of this lawsuit, the Espinosas filed a/is pendens. The .. . 

15 filing of the lis pendens was not done .with malice, the Espinosas had no knowledge of any other 

16 pending sales, and was otherwise proper. 

17 22. The Court finds that the property was not diminished in value as a result of the 

18 fi ret but was diminished in value because of a change in the economy. 

19 23. The witnesses' testimony of the estimated number of trees burned in the fire 

20 varied widely, from Greg Gliege's estimate of three to four small trees to Ron Simmons' 

21 estimate of20 trees to Thomas Espinosa's estimate, from big to small, upwards of 75 to tOO 

22 trees in that immediate area. 

23 24. The Court finds that the estimate of Ron Simmons, a non-litigant witness, to be 

24 credible, and therefore finds that approximately 20 trees were burned in the tire. 

25 
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25. Mrs. Espinosa testified that she and her husband planned to erect a shop type 

2 outbuilding on the property within the area burned, specifically within the sloped area from 

3 which Mr. Gliege removed dirt to extinguish the fire. 

4 26.' Plaintiffs did not establish the requisite foundation for tree replacement costs, 

, 5 they did not provide evidence of the species, value or replacem~nt cost of the ~rees comparable 

6 to those burned, nor for any associated labor andequipment charges. 

7 27., Plaintiffs didnot present evidence of any aspect oftherestoration costs sufficient 

8 to assign a figure to those costs without engaging inimpermissible speculation. 

9 

10 costs. 
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28. 

1. 

2. 

The Court therefore makes no finding of fact as to the amount of any restoration 

II. CONCLUSIONS OF LAW 

This Court has jurisdiction over the parties and the subject matter of the action. 

TheEspinosasarec:ntitled to an award of specific performance of the VLPSA. 

14 The closing date of the VLPSA shall be changed to December 31,2009, the purchase price set 
, , , 

15 forthinthe VLPSAshaU be reduced by the cost to restore the property, which the Court 
.' --:., : :': : 

16 concludes is $O.OO~ all other terms oftheVLPSA remain unchanged. 

17 5. The Espinosas are the prC:vailingparty. As such, under paragraph p of the 

18 VLPSA, the Espinosas are entitled to an award of their attorneys' fees and costs. The Court has 

19 considered the motion for an award of attorneys' fees and costs and the supporting affidavits of 

20 Christopher Osborn and Jordan Hecker, and considered the Defendants' response, and 

21 plaintiffs' reply, and has reduced the amount sought by plaintiffs from $93,757.25 by $7,500.00 

22 representing the amount the Court concludes was devoted to the damages portion of the case. 

23 The Court hereby fin,,"s that the awarded fees and costs are reasonable and were necessarily 

24 incurred and awards a money judgment in favor of the plaintiffs for attorneys' fees in the. 

25 amount of $86,257.25 and costs in the amount of $7,539.3,7 for a total money judgment of 

'26 $93,796.62 against Defendants. 
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6. Given the nature of the materials brought onto the site by the Defendants and the 

2 intended use of the materials, this in and of itself, would not be a breach of the VLPSA. 

3 

4 

7. 

8. 

Prior tethe fire, the Defendants had not breached the contract. 

Plaintiffs were within their rights in terms of presenting Exhibit No. 4 (the 

5 reservation of rights document) and it was not a breach of the contractfor them to do so. 

6 9. Plaintiffs did not carry their burden of proving entitlement to recover damages 

7 for excessive clearing of trees before the fire, nor for their claim of excessive clearing of trees 

8 after the fire. 

9 10. Accordingly, no damages are awarded to plaintiffs for excessive pre.fire or post-

. 10 fireClearing of trees and Defendants prevailed on those claims. 

11 II. Pursuant to Marassi v. Lau, 71 Wn.App 912, 91? (1993), the Court will 

12 apportion fees withrespect to the damages claims, and has reduced those fees by $7,500.00ro 

13 account for that issue. 

14 12. The befendants'counterc1aimsfor breach of contract and slander of title are 

15 dismissed with prejudice. 

16 13. Final judgment is hereby ordered entered. 

17 SIG~D AND. ENTERED this 28th day of December 2009. 

18 
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22 Presented by: 

23 .~ .. : .. RPEPPERPLLC ..... ~. 
=f<'.tt*~St ~-= .. -=4 ~--==-_ 

24 Christopher R. Osborn, WSBA No. 13608 
Rodrick 1. Dembowski WSBA No. 31479 
Attorneys for Plaintiffs • . 2S 
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EXHI8iT HA 17 

The Scut" Malf of the Northwest quarter of the Southeast qL.;art;;- of Sectior. 8, TJwnshi;: 25 
Ncrth, Range 7 East, V/)"I., records of Snohcmish Counrj, WashinGtcn; 

(ALSO KNOWN AS Parcel L of Deciara~icn of Segregation recorded under Sr.clicmish 
County Recording Nc(s). 9011·060200). 

Situate in the Ccunty cf Snohomish, State of Washington. 

Order Number. 21220 
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year, rent. inte~t. and lisnable MmeC'M"ler's a~ciatjon dutl Sl'Iall b4t pronted &oS of CrosinG· euyer a~rah t/:) .cay ,,3 
Suy9r'1 loan costs, inclUding c:r=dit report. appraisal char;e and ItIlder's title i''lIuranca. unleSI rrovidtd otherwiu In -4~ 
ini. Agreement. H 81'1'1 ~iilym ant3' va delinquen' on tf')C1JJnbranc:a! wP'llc;h wUl ,-main atlar Cloelng, Cloalng Agem Is 50 
Instructed to pay It'.am at Cloaitlg from mOrley due, or to ot palo Cy, S.lItr. S1 

lIIIIols; IIUYER: t- DATE: -q. , :r.e(. SEltJ:R:~ OATE~-j~2 
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h. 8~ ~ In f=rma!Tcn, TIle Us:il'lg A~e~t or SelJlr.g Uea"'5fO jl auttlcr,z!!d !o rapert I"i, .-'._,"IT'AJf11 (In.:lUG'fng Pf~ ,nd 
.n terms) to It>e Ml.'Wp~ UatiM; ~rtia!hat ~blI5.-.ed it a~d ttl ii's ma • ..,.,ee~, "nancing jn~Mjcnl, a;lpr:afHt"S. and 
anyon. ,I,. rtT It1<I to tilla ,ale. &yer Ifld S.Iler ~press1y autnQr~lI JlI Cloaing A~ents. al'praj~n. title insura~ 
~m~nle •• and oth.n reJste<j Ie ttlls S4118, to fum ish 1118 ~~~f'~ A~m and/or StJlfflg UcanUA. On ~~e .. t, Inyand 
liJ l"fcrma!lcn and ~~ies cf dcCLImel'Tb ~CQming this sale. 
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55 
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58 

I. FLRPTA· Tax Wlt)l)1oldln~ It Clc:sing. The CtoJir~ AQent ~ I~ ~ ~t"9pa~ a ~~i1lc:3'J0f1 (~WMLS Form 22E S~ 
c:r ~uiYaler.t} tr..tl S~llar i. 001 a "1C(~g. ... per..o,,· witnin the maanirg ott.,&! ~crej~ In\l!S!mer:t In ~aal Prc~~rtl T.:t BO 
Act. S&lfllr a~("s to sign I.h~ cel1ifiC<ilticn. It Seller is a fort;~n person. and tr.l.s tr3M~!!ct!Ofl i. r:01 ott1erwisa ax~m;n 81 
frem FiRnA. Clcsjn~ A~.nt is inaln.c.ed 10 wilMold iMd pay the rv<luir&d amount to 111& Intfmal R~enue SeMca. 82 

,. NotIcu. In c:::r.&id4ratlon of ttl. Jlcenu to ~ ttll. af1d NWMLS', companion 'emu lind fcr Itle eene1lt Of the !..istil1g 63 
AQ.ntard the SellJn~ LJeafl~" II ~1/ as th4J Ordet1y admlnisU;tQn cf the offsr. ecul'ttArcffer or Ihil agreemet'lt. tn. 54 
parties Irn'lo~bly .grae th.at unleU ctherwl~ spedtiad in thie Agreement. any ~t1e. r.qLJi~ or permitted l1't 0' 8S 
related to. \his Ag,"m~f'\l (incluc7i~ ~tlorts 0' offen or cwntercfrers) mum ~ In writing. Netlcas 10 Seller mUir 8(l 
~ signed by ~ I~ut otI8 ~~r and ~aJl bt deeme-d gi~.n orJy when the notIce I~ ..... i'led by S.ll4tt. by Ulllrg 87 
Agent or at ttle Ilcel'lSold ol'fk:e or U.5tjng Agent NOffc!$ 1.0 Bu~er mus1 b. s~nt<! by at leatt 0I'l' S.Uer a/14 .n~11 be 68 
deemed gl~n only wh.n t/'1e n<:tice it recal"'"d by &oyer, by Seiling Li~nHf or ill the lic:enUdol'!lce of Strting 89 
Llca".H. Receipt by SeJUng U~~ af. I=!ul Prcs:er1y Tranlf., Oi~rQ,ure statement" F>tJblle orr.ring St3t!1ment 10 
andlor Au.fe CerVr1ca!Jt &hIli c. deetTled recelpt by Buyer. S.lIing Lic:art5ee atld LI3tfng A.em 114 .. e no 71 
"'1~on.5lbHlty 10 adYiu or reCfj~1 of I notlce ~yond eicn.r pncning ~ Pii1Y or ca~ng I ~py of tne nc<!e:. to boo 72 
delivered to the party" addrau s."I~ 0(1111" Agreement. Buyer and s.r~r must )(eep ~U;l1g Lie.nlH and ~illing 7J 
AgQrlt Qd~i89d 0' Iheir w~ir83bQutJ In ordot 10 rl!c~lvs prcm;ll notJn~e)o" or receipt of a notlc-e. . 7.04 

it. Computation ot Tim II. UrJeu cthtrMSIS a;ltei1l~ in this AireatMl'rt, at'o'l ptr10d of lime ltated I" this ~l'Mf?H)"! shall 75 
Ital1 on the day follO'Mllg thi: avent eomm.ncing the period and st\all upfrt at ;;00 ~.m. of lhe J.aU cal&rldaf day of 78 
the '~fi~ per10d 01 time. Ex~1 fO( In, PosSJils.slcn Dete, If the l.I.!t d3'j Is a Sitl.Irrl:oay. Suncay or '-sal hc:lldlY as 77 
deflned '"ReW 1.18.050. l",specified period crl Ume shall expire en the next day that is net /I Saturday. Sut'ld.;ty or 1e 
I'~I hoUday. An'll~clfied period ot ~ diilY3 Of Ins Shill not include Saturdays. SUt'l~ gr I~al holidays. TIme Ja 7g 
of the QUeI1C9 of this AgrHment. BO 

I. FAcsimile ot E-maIl Transml"lon. Fac.3imi1e tranarnission of any signed or!glr.aJ dOCI.Jmem, and relrat1smisllcn 01 81 
any sign~ facsimile tran.mluion. $hIli be !N ume IS delivery 0' an /.'ltjg/nal. Aj trla r&que~! of eJU1sr ".Tti. or the 82 
ClosIng Agent, the! partIes will corrtirm ~~rmjle trarlJmittad ~"ab.J11H by ,Ignlng lin orig;nal docu""'n1. E-mail tra"s~ S3 
mlulol'\ of any dOClJmant or nQ~ca shiJl not ~ effsctJvI unl~u the part!!! 10 l.illa AgI"I!.mer.1 o~e~sa _greg in 'M"it~. B4 

.... lm.gl"1tion. Thfa ~re!menl ccn.ttJlute5 the 8nt1r9 utI&!rstal'ldil'\g ~"I'I tho Pirties alid au~ersedu ail pr10r or 85 
CMtempcnnecu. undorstandiligs ;and riprH\Jn~ons. No modification of ttli' Ag,"mint Ihall be $1fsctlvt Yf1le~ aa 
.g,..,d in writing and ligned by Buye( ;and Seller. S7 

ft. Aa-aignm.nt. Buyer may not u.si~ Ihii Asreement, cr Svye($ rights heraundfr. witnout Sellers priorwr1t1en CO"~n!. aa 
unlHs ~ .... Id'd atherNin hersin. 89 

o. ~fault. In tI'1a e't'etlt 8uyer ralls. without legal eXClJSt, to c:ompln tn. ~urt;".au at Ihe Prcr;.erty. tn." the following 90 
pro'fision. ~ idenltfJed In SpeciRe Term No.7, .nail a~~iy: 91 

i. Forf.itu" of E;m ast Mon_y. That portion of t11e E..!rnut Money !flar does not i;(caed nva percenl (S~) of /~, 82 
Put'C1IaSI!I Price shall bt rcrleitad tc tt1e Salferas the sole Slid e.xcl~ve rern~y aV3ililbie to Seller for IlUCM fillur.. 93 

U. S.lr.l'~ El.ction 01 Rame<liH. Seller may. til Seller'J opticm, (<1) lcHp Ine e;,mc::rt Money 2Ui liquidated d.4magll 94 
as the :lO/§ and $XeiUliv8 remedy available to Seiler for ,wen fallura. (b) bring SI,;!t ags!/iH Buyer lor ~Itr'.s actual 9~ 
cam.;n. (c:) cr\n~ auit to ,pec:nc:.alJy amorce this AgTHmtf'1t ilnd flcover any incidental d3maQ~. or (d) pur.u. Be 
l4'1y othar Tights or ramediu 3'1aitable at 13W or equity. Q7 

II. Arto",.y.' feu. If BUyllr or Soli If it'laWutu suit Igainsl tT10 other ccl1C8mit'lg tnla AQreemem. It\a pravailing parTY i~ ga 
enbt1ed to l~asanilblQ attomeyf tee. I11d .x~",es. 99 

... onr.,. sy~.r IIgreol to purcnase the Prcp9rty under tl'le temu and COt"ldltJOJ'\/I of Ini, A~rnif1r. Sel~r shall ha .. ! 100 

U1t11 9:00 ~.m. on rt1a Offer Expi~~on Ofts 10 acce~t thla offer. unlus $OCt'Itr withdrawn. ACC!Pt~ce Ih.ll not b. 101 
.rr.dlvs until a signed Ctlpy I. idu.lly rlceived by ByYtr. by S'III~ Uee('lu~ or it tt',e Ilcensad of1j~ of Seiling 102 
Ucansee. If tN, offer [, nat 10 ,c"ptod. ~ .hm! tap .. ond "'Y Eam .. ! Mon~ ,".~un~ad I. Buyer. 1 D3 
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PRE\'IE\\ 
• ,~ ., t ,.: • • I ..... 

-- .-- -;o~, 
C'Sl.I)'!!''') 

('"54r:",,; 

("T~ l'rcpe.-ry") 

IT IS AGRE!.:) 9ET""TIJ'I TI-I£ SELLg~ ANO Sl.rYE~ AS FOU-OW; 
1. NOTlet TO BIJVl:AS A~r> UUIAS& PrroriC'M Propc:t!es, tlle., .... .d i~ ~ts ("Pre'lI"" .. ltcrwIJl) It: nOI llcer.Jed to Pr3d:C3 Il~ 
"or !~ pl'O .. id4l~ or tax adYi.:e. Suyc: JIld Sellct ~o ... ~dI= they lIive IlQt relied. 011 J1f'j opiniaru, stalcmena, or I'Qr:xr.n:lons IT1Wt 
by Pra-Jicw ~irtl the t.u Q( lqIl COftuqlW\C2$ or thll trarwdOrt, Ill. s~ifil: terms and ptoyjJiorl' o{ my I'romi}30ry nei=-, deed or 
truS1 or concnct, the propCftJ'$ ~ndiljon. 100000on. z:onin, 01 dt\'elcpnanl ~jbilllle$, Slm'OWIdiol noi,e, lIill'W, oM enviror.menlllJ 
c:o.nccr:u Of' ql.l&lit!u or any Qlhct ilI/Qrma.ticn or ~ C'Qncetninl1.he ~ and iu S)'stc;m&. a II;; a and Seller ISTC: !'c verily all !n4ncn 
r..~lt &nIIT'..&I..:riJ! ~ !.'lem La !.'lciT OW'l\ nrlsl\lctlOl1 md to rtly wldy upon 1.b4ir Il\dep('1\dent innxctictl. CtsTilli an~ ~~Y'is. 

2. A..FnLIATtD lIt;SINLSS RELA.TIONSHIJ'! ~i<:w h.u ~t!1hip inren:st III ?To ElcTo\lr, r~.; and Feelers.! Di~r MOJ1i:~ Inc. 
Preview h.a:s net required t/1¢ UJI!! or .jtJ,a- or trAe sav!.c. ;rovider,. . 

l. RECOM'MlNOATIONS A.'ID RlFtRAALS: Pnvicw /luy .us~t BlJ)'er Of So1Ilct with Iccating. s.:.I=tI111. or sclIe:dulln, ~iec 
P'Qvidcrs. I\.Icn II hom.l: ilUpc:10f'S. CCIItnc:lors and I.cnlbrs. ?rcvflW OInnQf ,~, c:uwe or be ~polUlble (or the qw1ity or 
perfbrlT\&l2a1 or the KtYj~ M 10 ttl r ftn alll:ial r=po" sibl I II)' of tll it'd puli &!:S. Othu omdors are l't&ibllle, a.od tJte pr~ a1Id qtulity 0 r slJdl 
~jc:es Is c.om;ctI!:iVI. BUYfl" ~ ~I1CN .lgree ro tJt4I'Cl~ their oWlljud~c re~tn,g IlJd1 servlec ptcyrders, ~w .genclC3 L'1d 
'rnGrtp,gc llro km:. 

4. EAJt.~T MONty: Buyer I710d $dIu ani ~yi* UlAt u pa,rjo to Lbis tnDs.ialon the:t ~I: the ri&ht to d:po£~ t.'lc Bu),er'J c:&r:lCJt 
mQlle)' with Vl)' mird p.r.y IGJlIIC1 wc:.'1 LS .. ti tlc COO1~y, EsmlW Comp&l!Y, 1tIZl11'lC)' or ""Y .. ,~ ling If en 1" 01h:r th.ln Preview. 8 ~ er 
Ifld SellClan AJr-.bu Jdvi.!,ed rJu.t i( I di1PIItC ari~ CWc:' ttle rel~, diJburu.menl 01 tlxfeilur. of ~t money d~e.d wilh luch Ulird 
~1It)' or I!lItity. t~: 

., Th. third par.y dCl'OJrlDry lU.Y brill, &1\ ill~lu4et IawlUit 111 the S:.IperiOl' Court for 1M SIttI or Wuhing"oIl4 to eele:-min-s t"= 
ri"Ij,(ul aWI'IU and ill S4.lCh .uit Uu \bird put'j dCpolllory ma, KU and ~ out cr(th. earnat ""OQ~, (cs fllicg (~ r.:on'I"'I 
e:x.l'ensc:t and otbcr Cl»ts ordered by the cowt whit:.b ~ rcull iI1 me redudon 0/;" dupu\Cld camcst l'l10T1.y . 
." AA ~ mo.tlly deposit 11014 by ~iew In ia Ir!.\.St ICCQllllt If,~ tJ then Inttrplead ioIQ the SU~Ot COurt will net be r:d .. ced 
rer fIlina h JlId attQ~ expillUIC provided lJ1at PreYie-w [j rela&e.d ttom aJl (liltha invoJ'VCTr.e2It Tn ,uen inttrplc:ad la~ujT. 
c. Arry c;Q1ts, inc:lud!1\& IftOmtry tees icc~ by Pre-.llcw ~,e or an iI:u.-rpleadcr lawsuit tilc:-d by a third par.y d~iCOr:t will 
be: ntlmhut3cd by Seller IIld 9uyer- wDe here ~ 10 ~JO~11b- liablli: fot ~ 

S. DATI OF Cl..OS1NC: "DJ.tc of eloslJlg. - me:uu the d~ IIpOIt whicll aJl ~ d(X'JfT1Ct1ts are n:roroc:d L,d tl1~ pr:«ed! of sale 3.-e 

&va,iJaClc for disbursemenl to S-sllcf. IHor any T'C6SCC this C"2lUJdC.1 shi;l.Ild ~l to ,los<: wichin th~ ~;~All-d Time, 8!Jj'ef and SelIc: 1~ 
10 ~ closll1l d'l: u;1 to 10 d.a)'s. 

" SlU.ER DfSClOSlJJU: STA.TL'dENT: ~ ScUa Di~lotUl'!l St:wm4rlc (SDS) i, information slIJom:! boy !tI, ~I!et 11011.1 8uY ... 1I1d ~ 
not pan or tIlj. ?IUCNH ll1a 5tJe A~Clt. 8uy=, II\d S.II(II' acXnowlcd,e 1M: i"re'Ii\!'W Iw pl.a)'~ 120 role IIcr provided 611Y inf'orrn.uion 
La the prution of the 5DS. 

I\AJ been JlNVid cd to the b\l yor 
i. '0 be provided to Ihe Buyer wi til in _ dats.p ou.sir.e.u d.l)'s ifllat ,,:~ in) ofmiltull~. 
is nO( AV1ilabl~ Buyer W&l~ ri~t kI t'9C4j,,~ Sella's (mS) 
is nol l'Cquired (c:u:mpt uvJ.&Ction WIder RCW 64,~). 

Wbc1her an SDS is bel", pro-<~ tQ !IllYa', Sdkr acluIO"'t1eda= S<Jlu's c:bllpaion III pl'Q'yidi I\i;r dil.:losur: or all ma."ff'i~ !:an 
~~I the property. 

7. £NTlll~ ACRJ;Ull.'IT: Buytf and Sc.l~( aar= Ih.I1 thiJ Add~um JUptnada, WM" inCO!ULs:cnt. ccnflieti111 or UIlce1Jin, 2I1y 
other ptO"1iJicn or !be i'un:.".a.fl and Sale .Av=m=t and u.y olhtt ~da. III tile A&raarncru. In III 0[110' r~, Ills Ar.~en1l(!d 
Add~ tlIcnto a.rc radf!.:od. Buy::- 1n4 SeHO' ldIIowlc.!gz Uu( Prc-v!~ i. II()t aM Jh&lt nOt bo ~ponJlbl' rtn ~ ntpre$(m.adcr .... 
pt'OmljCS. 1U1dc:r3W\dinp 01 ~tUI71=n~ nOf ccnt.1lncd in thlJ Ad~dum II1d to wni", ?rlrti='~ is cx;:nuly made I :71lty. f1uMmnQre, 
Q:wl tlall A~n4~m and llle Ar:amC11C In lJ\~dcd 10 (loIlIy Incorporalt ill pr10r negotic!ol'!:S, 4i~JjJjon$, Imd~d1":;llJld ptOltllSCJ 

"'-__ .: I"ol,~ •• """.5<11 .. , PR';'W" ony ,"" ''''1 ",.,..Ie< ~:? 
BU1et ~ t D&U:I:l- I s: ~ Sdlc LszL2- Dtt.c -z;.--.f &'-e(b 

'u~ LA 00~C1fS3nu3.\5Ci.e Seller D&1:, __ _ 
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V'c,,,, ~Jnd P~(':''l.;;a.1 5.1. YACA.',ji LANO P RCf""U'I.5 nO .. \';lII"'1EEMENT NOr'.""".l MJttl~:e Li'li"~ s.~~ 
~""IIWo1l /SIC.! GENERAL TERMS A(.!. I'IC..,'rS R~SERVEO 
P~t • o( 4 (contim:sa) 

t. Count»roff.r. SerIf( aqrus to s8!llr4 .cr'C~~rt'j IJn~¥ ttl. term. afl(1 ~~tJClr. af!tis ~(fttl'Ient. If S ... 1~r ~Il(.. 1~ 
a c:ountaroifwr, Bt..yer stAll r..t"t \.intI! S:QC iJ.m. en !he COL.:nt~fr., E.:t~If1Uon Ot:= fo ;ccap! !.,,~t e{XJf":UtcHaI. 1 O~ 
unleu aoot'!er wiU1~f1Wf'. A,cep~/1~ .haJl net te ~e<:tJve t.lntiJ ~ .Ig"td ccpy is ad'uaJly recaivwd by Sell.r. ~ lOt 
Littini Agent or at !he flcer.st<1 cfI!'I~ of lilting Ag9nt. It tl'!. c.cunl~r i. r.(;( 10 S~ed, it .nalll~u a .. ~d any 1 CS 
&mert Mo",~" Ir..rll ~ relvr:ded to Suyef. If no 1~'natJo" da~ is sptcified fCl a ~OuM!el'cf'rer, 1t1. eclJrrto",irer 1 10 
al'!all u,inl .t 9:00 p.m. 2 days a1!erlhe ~ur.lervl'r:r is SigM~ '0,/ tlie lut ~ny ma.lc:~ Ina e;:)ur,tereffer, unless 111 
.00".' ...... cr.dfToltn. 112 

•. Agency Obelo.l.lre.. Serung ercl(er re~rtuIH:s ttl. Am. party It'.at Selling Ue,en,u rapruer.~. Wiling Elrtlker re~re- 113 
U~t3 flle same ~rt'I mat ltla Lisl!I'IQ Agent l'e;lrtU!nt3. 11 SeilIng UaN'1"~ .nd Li.tini Agent are dlff4l'!l'1t rale'~.r· 114 
lona affl/lS!Uf wi I 1'1 t1'I4 Jam. Broker, INn OoiJ'l e~r ind Seller ~nf!rm If'I.it ~n$4nt 10 rt'Ia( arcl<~r repreur.t1r:g ·11 S 
both pa.11~ as i dual .gar.l. If SalllnQ Ucwran and LIlting Agent are the !.ame NJescerJon rep~rW"g both 11 B 
~artfe, fhen lXth Buyer .nd Sell., confm mor cons.em 10 that saletpe~n and hi&/her a rgkor rs,ereUl'ltlng ~1tJ 117 
~artle.s u dual agentS. All pal'Uet Jci(.'"1CWfidIl0 receipt of the pamphlet emlUdd 'rh, uw 01 Raal Est3~ AgonGj'.· 11 a 

t. Commlulon. Seifer and B<.Jyu aQfe. !<J p~y a C"'J'I"Jnisa:el'l In .~rdat1Q with any 1l1ti"9 or C:.Jmmi"ion ag~mtnl 
to whIch they sra a Piny. The listlfig Sro«."1 ccmmiuJon shall be appcrtlc::"f<j ~~" to/stlng 81'Ok:er and ~J1In.g 
Broker as lpedtled In tt:a IISiing. SalJar .and Buyer heratlYC:Cn1enl to LI~ng Sroker C( ~!lins Brok!r rec.JlAng 
OClmpel'lsatfofl from mOt'S tt'l1Jll ona party. Seller and Buyer hereby asalg" to Wstlng Brclcar and SeJUng S~k"', II 
.p~lIcabl" a PC".!Q() of thtlr /\Ind. In uc.row .qUillo !ueh CA:lmmltalon(IJ ar.d IrrtvOQibly I"struct the Closlng 
Agent to ~IIOl:t1a the ~mmIIlSJon(3} dlraetJy to ttl. 9rc~Dr(a). ,,, ant action by LIsting Qr S.llfng ercker to enforce 
this p~ragraph. Ihe ~re,,~IU"g party b entitltd to CC\.Irt celts and rea~na.ble al1omays' taH, 

11 S 
120 
121 
122 
123 
124 
123 

u. Fe~s;bnrty Cc"tingllney. If 15 tl'le Buy.r's ".po~ibi/ity towriry be10re the FeasibilitY Cor.U~8ncy Expiration Data 
iden lHIed In S~ciflc Tatm No. 17 whIther or not Itla Proptrty can t::e patted. de\le/optd ar.dJcr built on (now or In 
th.1'I.!t\Jre) and WI'lat It will eest to do this. GUYER SHOULO NOT RB. V ON my ORAl.. STATEMENTS ccncemIng 
this made tly the S!lIQ1, W.ning Agent ~ $,IUng U~r:su. Buyer .nou.d Inquire allrl. city or count'/, and wa1af, 
&ewer or ctl1er 'peels! distr1d3 In oM1ic.h lNI Progerty It JOt;~.d. Buyer'. inq\Jlry sl'xluld include, but net b.llmite<f to: 
buildIng or development mOliltorfumJ appliC3bIIt 10 Of being ccnsidil"lcf for Ihe Ptcpetty; aflY sp.elal tJl.li/dlng 
requlrem.nts, includlf'lg set.b~s, MelShllimits or raS1ric:tIoM on where buildings may t). corutrucUHl on the 
Prcpef'ty. 'w'ih~ner rhe Property Is al'fe~ed by s flood %01'1., ~IJarx::!a, SMf$141'1ds or other en'VironmenLslly u~Itl,,1t 
area; tcad, acno~l, fill! ar'Id MY other g~ mltigalIon Of Im"act , ... tilat must Oe paid: the p'~edU1'8 and 18M¢'! 0' 
time n-eeu3ry to eCtal", piat .ppfT.lv./andJcr a building permil; 3urrJdent water. tewer and utilIty and any ~rvice 
e.ot1neetJon el'\.1rges; and .Il c:tt1er enafiOi ttla1 mUlt be paid. 

Buyer and euyar's Igern", reprnanlaMS, consulta,1Is .• rchiteQ and en~ine:~ s~al' na"9 IMa right. fTc", time 10 
time dlJling \t1Q taasjbility c~tl11sen;y, to eflt!r o.nto Ih~ Property and Ie ccr.d\.lct any (Uti 0( studies thaI Suyer may 
need to ;;.,~rt.ain th. condition iilnd suitabilIty C1f ttl! Property for 8~yer'5 Intanced pu~CSl. Buyer til .. " rsflOI. ~Q 
Propeny and illllmprcvtlmentl gn It .. Prop~. to tna s.ama ~ndJtJcn lhiY were i(1 prior to ~he In.pteticn. 8uytr .11"1.111 
be tl!:oponsibl" fef all diim~~., re4ulting from any i~ectjon or tt1~ Pro~er.y performed CJ1 8LJ~r's .b~ha;f. 

If the Buyer dees not gi"9 notice to the ~ntrary en or before the Faasibili!y Contlngency ExpiraUon Datllld"ntlfi,d 
in Sp~cific Term ~o. 17, It Jhall c! ccnclusJ"e/y deemed that Bw'Yer i. IZItJsl'ied u Ig development and/or C!ln$t{UC
hon f!.~ibility 100 COSI. If BUY'l gjvlJ r1Qtice, tills Agreement shill torrnjnale and the Eam~1 Money .hall e. 
reN('1d~d to evyer, leu Iny ynpiid c;Qst1, 

126 
127 
128 
129 
130 
131 
132 
133 
13-4 
135 
138 
137 

'3~ 
1Ji 
1 ~o 

'''1 
14:2 
14.3 
14-4 
14.5 

'I. Subdl'vb ign. If ttle property must tie !ubdJyj~!'d, Sall!r ,e~res.ef1ls mlilt INr! II,s been· ptalif!'lin5~ pIa! ;a"provalfcr 
U1e Property and eMls Agr~nl is CMditJOIIed on tne rIi~rdlf1g of lhe! /11\41 plat ~nt3I"ing the PrQ~rT't on or before 
the dale spe:ifiad In SpeeJf1c Term 1e. If ttlt ~nal plat II Mot recorded by such dale, 1111$ AI/rum.nt '-".all tefmir\l~ 
Ind tha Eune5t Money snail I:lt refunded to Swyer. 

1.(0 
147 
143 
1~3 

1 SO 
151 
152 
1SJ 

w. Propert;t Condition Cilal.im.r. R"' !Sl.;1~ brokers and ~1Q-5p~'cn5 do not guaranl&Q the 'Ialua, qtJaJirt or Ctln· 
dIti()t1 of tn. Property. SQme prcP¥Ues may W'lUln building matQf'iall, incJudlng aiding, rooling. ceiling. jns~IatJcn. 
elec.rtc:-aJ. and plumbil'lg maUri.Ls, tNt have OQ." the subject ot l8waults ;;IndlC( g0'1emmQr.t31 ir.QUiry beea\,;!e of 
pouitJl. defects or ~ujt1l h.aZ3rd1 I" lIddition, lome PlOperlj"s may h,.,., ~:t1ir d~f.cti arising ~8( constf\.jctic". 
such as draln;gt, leakage, ~.st. ret and mold ~blem!. Real ellata Ilcenuei do net ~ ... the ~ertju to Idontlty 
Of ....... s CfGfi<1tiv. Pf(JduQ, materiall, or corIdf1JOl1J. Buyer il ll~.d lD retain il\1~ctcn qlmlified to Identify tn. 
prssenat of clgfecti". matarials and eva/uale the coot:J!Jcn c1 the property.." ) 

_Is: euy~ CATE: 3 ~ ';·Oe" SELLER: _ ~ ( 2 

1$4 

155 
l!d 

elJYEl<:~ OAiE~5,o., SeLLER; DATE: ___ _ 
OATE3=ic~ 

15a 

----.... -.... _.. ..... - . -'" _ ... -- .. - . - -. 

--- .. _---
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FEASlBILITY CONilNGENCY ADOSHOUPd 

C COCtr\jrt :CCJ 
,'/O ... .r.MU l(uJ1jj;l~ 1..:~Jng Siirrica 

~u.. RrOHT3 "!S=~VEC 

Th. fcJIQwir.g is ~1111 01 tt.-o Pu,.... ... t'.;ilS~ .r:d Sale ~re-emf,.,t data<: ....;.;~.;..:,J:.:.r"'.;;.,; ... h~15=-> • ...::2:.:::0;..:;C..::.6 ___________ _ 

eetweet\ IhQmA~ & r<ari Esptnes.a 
~ prolect S;cyice.s Corp 

~I'\cemlr.g 13000 Mero Bd[,m L #LQt L Snobomj.ID WA 9829Q 

fBuye") 

rS.!J.r") 

rthl Prcpertl') 

F ti1..SIibiHt:y Conting.ncy. Buysr shall -n.rif't wfU111'1 30 days (10 days. if not filled In) attl1r m\AUII acc-.¢anCI 
(the "Fusibility Cotltinsency ~imJQn D.C,") IN ,y/tsbilily of the Pro~rty for e~a lnt!flded purpou Indudlng. but 
net lImIted le. ~ether the Property c;aJ'I c. platted. d ..... loped atldlol' c.lJilt en (now or in trle Mute) a~ 'Nf'Iat It will cost 10 
de this. Buyer 5hoo1dnct rtlyon il'I'I o~ ftatam..,ta COOQllmfng fe.sibility made by the SeHer, listing Agsnt oiS.lrin~ 
Lic;8n .... 8LJy.r l/"iould i~uirt It It'll eltt or CQunly, and wail!, mwr or other a~.1 dlltffctlln which ttle Property is 
I~id. Suyer's Inquiry lhallincluce, tx.'t net bellmltfd to: blJlrdlnO or d.v.r«lm~r marstona ~pplicabli 10 or beIng 
COf'lsldeftd for Ihe Prcpeltj; an" special buld'~ rtqulre.mMts, InclUding HI!)ad!$. heigl'rt limits or mtrlctJons on ";'lIra 
tluild'ingl may he ecn.tructed on tN Prcp.r1y. whether the Pro~ is affecU!d by a flood ZOM, wetlanc1a .• horel~l'Id.s or 
other envlronmen&aly ~if'l5l1iv. arM; road, school, tlre and any other gro'Mh mitigation. or Im~t f"4 Iilat mU$t be ~d: 
the PlO~dure and length of Ilme ~sury to ob~il'l plat appnwaJ ."d/0I1 building ~r"'lt; aufflollf'lt W1tlr, UWtlr and 
u1i11ty and a,"!}' SQ,....~s ~nndOfl cnarg .. ; Ind aU ottl&f ehatg6a that mUS1 ~ pald. 

Buyer 2nd Buyer'. aga..,!s, ~I'IIH"tatfveS, ~l'IIuftalnts, .rc~i~. and "'~MI1 111811 naw /tit righI, from t1me to time 
dlJrin~ the fusibility contl~lf'\cy, tc ant« onto ttl. Property and to conduct ant tests Of JtU(jlea ttllt SU}'9r rn.y n~d to 
u~rtaln th, CQndltlcn and auitJbility of the Property for Buyer'1 inlef'lded pUll'cle. Buyet aNI) re~lort the Property Ind 
a/l impl'O'JamenU on the Property to tN sams ccndl1lO/'1 thay were In pilor to Ine Ir.apeC't~. BUYlr .haJl be rupOI'I,)bje 
fer Qll ctamtgeJ ,..aultlng frem 8I'Iy In.~lon crttle PrcPfrty ~mrrned on Buyer's elM." 

Thi' Fea~blllty C:ontJngency SHALL CONCLUSIVELY BS OEEMEO SATISFIED (WAiVED) un/au BU'jer giYia ncoC41 of 
disapproval on or before t!'l4 F.u/clHty I:x;liratfon Date. If Eluyar givo. a time:y n~ca Qr di~p~ro't"'ii'. then this 
Agreement ahoill termi"Qtt and the eamest Monty sN11 ba l'1fo..mde-d to 61..yer. 

~~I: 8UY~~. 
BUYER .... (1::;: .... _---

OATa :s./soC- seu.ER1~ DATE: ~(~-c::3b 
DATa; '?J l :::go:: SELLER: _______ DA,T'E: __ _ 
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':;"~(fej~; ~'::d.l'\d Ji1I 
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P,;" 1 012 

FiNAliCING ADOENOWA 
PURCHASE & SAL.E AOR~EMENT 

CCy;:')"f~"12~i!i5 
,~C,1~,*UI Mi.!!'!. ~iJl/.~9 S4r.j~ 

~L.:'" Rla,.,TS ReS~R\/!~ 

Tl'I. fQ41C'W'irg i, part of tr ... Pur:."l~5e ar.d S." A;rt:eme,,1 dated _ ... ~.;.;:1ue:.:::.~h~15::..:.:..:2:.;:C~C~6~ ____________ _ 

~n Thcnu~ ~ K~rj EspiOQ$3. 

and prnicii SYfvi.U CQJl>L 

e::nc:arnlng 1)090 Miro &! LoS ~ .lg~ L. SMh!imish.. WA 9~29{) 

("8;;yerj 

("sele", 

_ ("tne Pro~rtY') 

1. DOWN PAYME}(T!1.0AH AP?UCATION, TniJ A~r.a;r~~nt J. eontinSC!'lt en 6\0)'9' oe:alnir,g a J~;ConVf"UonaJ L l VA 
Ii FH>. pur;l\iiIu Ican. SI.),er ~'"' to pay 20!-!' down, ~ 
and to m.!ke written B~plJ/4~en .af'ld Qiy tn. appl/~tlcn rae. if te'quired, for tn. so,ob}eCt Property r I wrtn/n 7 
days (~ d3y3 if r,at fill~ in) l!'Ier muf\Jal aa:ept.llnea of thi, ~n!e/l'\ent. or U if tN. ~rumat'lt 1. ~di!foneden u,. !! 
la/, cf Buyer'. prop.erty, wf+.i'1ln _days (5 days if net ~Iied In) Ifter eu>,er saU!l'Ies or W1Iivn that CQntin~eney e 
rSlllsf;cticn'Md Waiver-), fer Z!I lOin to pay the bala,,~ of the ~Urct1a.s1l pr1~. ,f Buy." fallt fQ male. '):Ipllcatkll'l fcr 10 
llnliincing withIn thi ;greQ~ tlme, L'1en 1he (jN/icln~ ccntlflgency cont./n.d hel"lin 11'1411 be de.med Wij~. " 

2. PINAHCING TllltELIHfS/l..ETTER OF LOA'" COM"I'TMENT. Unle.s& Buye~ hiS glJIfIl noUca waiving 1hia finaneJ"g 12 
COl1tingetl~, no la!e.r ttl:!n 21 d.~' (30 diY' if net filled in) ;after (a) mutual ~eptal'!C8 ot 11'\.0 Agr"m~trt Qr 1 J 
(tl) Sa!isfaClicn and Wai~r. 11 aelect.d ;}Jgve, BUY9r 'hall Pft)yjde to S.'ler a letter of loan ccmml~nt from Bt..yt!r's H 
llnder .... hici1 stat!s thl! data at lean .a~pUcatJe", th~ currenllt3tIA Qf Buy."'. loan applleafJQn, and IIIny condltlonl 15 
that remain fer Io8n approval. A 1.t1er trom ttl! len:1sr gl~rated or cared at or poor to ml.llLlal ao;eptanelJ SI'1.'1 nd 1$ 
Ctlnstlh..t. I feMer 01 lean comm~ment wtllCrI c.ornpll" witf1 tili.c p'l'I~ap"'. N't"n.4LS Form 21AR may be u~ to 17 
provide nctice of waIver or to tranSll"lil ttl. litter ¢f lei" ccmmi!tnfn1. Fer pur::~ of this Ad~dum, 'Ie~e" m&!f1J1 13 
tt\e party rundln~ the loan. , 9 

J. R!!V1EW OF LETTER OF LOAN eOMMITMENtfTERlIIlNAT/ON. WIN" 3 days .'er the aar1ie( of Sellar'5 ~pt 20 
of the Ietter of k:l~ corr.mll.miint or tn. diti II WII dUf!, Seil'f may gfvt notlce 01 Se!IQ(" •• I~on III t.rminak thi& 21 
Agl'e4ment If, within 3 dOilJlS ar'ter Sailer'S nct1ce, euy,r dee.! 1'10( w"lvl thls flnandng contJngency by n~ie., Iris. 22 
Agre;ment shall ttrmlnate, NWMLS Form 22AA m.ey tle \..\Sed for tne partl=.' nctJcal, 23 

."" UPOATED L!TTERS 0' LOAH COWMliMENT, If Stllef d~ not eJlI<:t\Q t.rmlnm V'lis Agraemerrt ~ authcriZ.!d 24 
in paragraph J. Sellu may requut updat.ea l.tl~ of Ieif'! commltm,nt iverJ .5 d_,.. Il'tat the dale tJ'I' p(!!"';ous let1er 25 
of I~n ~mrrJtm6r.t WBS due. Buy;f aM.II ~rcvicU any updma letter of lelll ~mltm.nt within ~ ~ys of such notj~ ~e 
and Seller shall haw Ihe rwi.w and termination right. set forth rn ~iragra~ 3. 27 

•• !AAAEST MO~EY, If 8U)"81 hu not walvt(J thIs ItnAl1Cin; CCtltJ/\~ncy, and i. unilble to ottaln ",.,aneing afttr a 29 
gOOd faith e~r1 thIn, on Buyer'a netfot, ttU Agreement ,,,.1' talmln.1e ar4 IN eamest Money an..JI bt refuIldtd 10 2$ 
BuY'f( ~r euy~r deJr't8f'3 Ie SaUer W11tten CQntlrrTI~tion from 8u,;tr'.I.nder confirming ~ data &Ytr's loan ~O 
Ir;lr;llication for the subject property was madlt, trlat 8IJYilf posuaJed sufficient funds to C:OS! tlf'ld the rsa.sOt'lS 31 
Su)1tf's _ppllC4tion wae darAeO. "~Iif" t.rmlna[~ this ASl'!6'1'lent, the Eamest Mcr'ley Itlall be rtfundad wltr.ol..1 32 
need (or such c:onflm!Uot"1 '~m Buye"s lend,r, J3 

•• JNSPl!C7JON, ~eJle.r agfHs to parrnit ins,e.dions requll"lld by Buyer', linder, includj~ but not limited to "lruct"v!'3J ~ 
Pelt, heating, p/umOlng, reef. elKtric:aI, septic, and weill~4piC:ior"" Sener iI. nol obIlga!ed to pay for lLOcl1 ~5 
Insp9Ctioll~ ue!~t il otnil'Wi .. IIgrud. 3e 

7. APPR.Al$AL. LEU THAN SALJ! PRJCf, "Buyer's lender's a~praisaJ 0' t/'lQ Y31L,;e of Ir4 Pro~1"ty is less thin t.'1e 37 
Purcn;as, Price. Buyer may. wIthin 3 day, after rauipt of a IX'f;y cf lendQ". appraiSlJI, give notka Qf Buyer' J 3.3 
electJon to terminate It'Ii. A~rumM:t unlus ~I!.r, wlhin f 0 dly • • !'tar "'~Ipt of ",uci1 netlcs, deljYQI"5 10 Suyer 39 
eiltler: .. 0 
(a) (i) If tnil A9re~ment il ccntJn9~l1t on FHA fin.nc;in~, i ~apPlilj&al by tra samet iI~pr:l(s(!r, at S~III!r" e.:rpe~u, -41 

In an amcunt !'Ic! leu tn_n thlt l='l.Jrchue Pr1ce 01 (ii) If tNa AgrHm,,'" i. cont/rlg.nl on nor.-FHA financJng. ..~ 
reappraisal, st Seller'J e~u. by the sa.ne apptaiser or a/'Iother app~i8er a<X8;.ablo te lhelcr.dlng 43 
InatitutiOt'l in an 1/Tl()I,mt not leu ttlan ~ F'l.Jrd'llU Prl~; or +& 

(b} WrJtt.an CO(\5etTt 10 reduce tne seUlr.g J;lrice to an IIT\()Ur.t not m<n Inan ttl!! amount s~ecl1ltd In 11'18 appraluJ .0 
or reappraisal, whlchevet' a t'I~"er. (Not appjic:aCle if this AgrtlllT\4f1t I. ecnd/'Jtflild on FtJ.A ~nat".c.J"9. FHA ~ 
does not !)ermit the BI.lyer 10 be ot/ig~!ed 10 buy if the &!Iler reducet !tie Purchau Pr1~ to the l~pli1;lIal· 41 
value. The Buyt(. howoycr, htill !/"II optjgn to buy Jt the rtduced ~ra,) • ...a 

. It such rNPPnlisal Of COI'ISef'ol to redtJctiOI'l of Purcr. .. ,. Pnce I, not so deIi~f1d. thil "",.ument Srall lerminate .. ; 
and rne Eamest ~ney Ihall be rsft:r'1ded 10 Buy.,. To permit iJ'le Plrties tnt fcresoi~g ~mts fQr neUe!.!, the Closj~ 50 
Oate s.'l.all be a~endad accordlngly. L :?= 61 

.-" BUYER&2S CArE: S' .K-6<.. SELLER: -4' ~ CArE:}: -i>t~ 
BUYE.R:__ CATE:P'/S'Ob SELLER: DATE: 53 
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OPTIONAL C!..AUSes Al'.lOENDUM 
TO PURCHASE,. SALE AOR!EME,~,. 

~pyr;'H :OO! 
~CI"J1_ll ),fIOIIIIlI. Li~"'Q S.r;l« 

Al..~ ~:G~iS RESERI/En 

TIi. fellC;W:"i Ls p.ar1 of tt,. Purcr~~ .,~d Sale ~g,ee~"t d~t!d -...;~..;..I_a ... rc ..... b,-,I:..;;S"", ..... 2..;.OO.;.;6 ______________ _ 

ttr.MlStl Thomas &: Karf tU!inosa r'SI.i'/9r") 2 

and _--,Pu:C"",' !J'ir;;~cut .... S.,..e~r,"-/l~·c~e~1-",Cr.:a.O.Q,,--______________ ~ __________ (,,$.!Jler'") J 

~l1u:'njng 730CO ,\1.;C'C Rd Loe L #Lot L. SnohQmis\ WA 98290 ("1.'8 Frep.Tty'"). .. 

CHECK IF INCL.UDEC: 6 

1. P1 8 qlJ..lrt F~Ot.aIl'It.llt Sjzelfncro~e"ments. The U&tlng "~.n1 ar.d Selling Lic.n.eo maK2 1"1() re~.wnta!ict'1..l ~ 
(X;)nurnini: <., the lot slu or th' IccIJraq of any In(ormtt!on ~lTNlded by Jr.e Seller; (b) the '~a,. fQo!a~! of 7 
any improvements 0/1 11'10 Pro~erty; (c) wne(h,r thef. Ire any enCTC4chmelltl (tenees, rocJceriu, btJildfngs} on 8 
Ihl property, er by tMe Propeny on adjacanl prQ~rtie •. Buyer i. adVIsed 10 V9rify let size, I~uar. fO<il.age ar..d 9 
.ncroachments to SIJy-&f's own ~l1sfactkln Within t11. inspec!1on eon~nQency penod. ., 0 

2. lv'/ Stancbrd ~orm Own.,... Policy or Titl. Insuranr: •• Not1rlths14ndfng It'l. "Tit:!!, fn.auran~" c1au$t in the Agreement, 11 
S.lIer .iJthgri:e' Buyer'alef1det Of Clollng Al1snt, Rt ~"Ar's ':.'peroN, t:) apply for /J 5/jl'ldlllrd form OWner's 12 
Policy or TltJalnau~~ (At. TA 1392 or equC~leJrt) I ~athCt with homeowner'!! ·addItJon,/ protection \lna InffrJon 13 
prClt&:1!cn er.dot"Hmlllt.S If 8V3l1abl, at "0 .d<:itIOf'~ co&t, frcm the Trtllil In,ul'lIJ1e8 Company rattler Itlan the , ... 
HOmt<)wn.-, Polley of Ti~e Insuran~. 15 

3. II Emndod Co ..... n 9~ fltl. In.Urlne., Notwlt.hrtandlng Iha '1'itle Insurance" cl3use In ttlls Agrwmern, Buyer'! 18 
la/W1eJ or Cloal~ AQent il cf~ to apply for an AlTA or eompllrable ex'~nd~ coveragt policy of UUe IniuI'o 11 
,r,ca. rath., lNl'llhe s1andard form OWI'\.t. policy. Buytr $h.1I pay the ina-...aSld COlta ano,~ed 'llr{th the 1! 
e~ended ce~erage policy Indudlng e.x~ess premIum a~r tt1st I:hirged ~ a stlIInoard ecvera~e polley a"d IMe 1 ~ 
CQst of any 3\1tvey required by trill tjtle in.lUr1r. 20 

4. hil Preperry And Orcunas MaIntained. Until PCS UI 55101'1 Is tn"s~.rr~ Ie BI.Iye1', S&ller a,reu to INIJ,,~in ~ 21 
Prcp&i'tf in !1'1c .ame Cl::r.ditlon 33 """en In/daJly viewed by Sifter. The I~rm ·PrcPfrty' Il'IdtJdaa 111. bulldIng!a); 2.2 
grour,ds: plumbing. hut, eltctrlC3I al1d ott,.r system,: and alllr.duded ltelN. Should an appliance or lySIS"" 23 
*om Ii! In~pefative cr mal~n plfor to 11'1(1lter of poase.JJon, Stoller agr ••• to el1tler ~ait Of replace ttl!!! 204 
same with an appllMlc. a system of at lealt eQual Quality. Sv),!!r I"tU/'Vu eN right to ,..i"tP~t !he F'rcpertt 2~ 
witr,l" 5 day, prlO( to transf9r ~ pcSS8Uron to v~ry the foraioing. BL<Yer and S.lI., un~f'1t;n<f and e~1"H 1118/ 2~ 
the UI1jn~ Agenl and Selling Uce~ 51'\411 net, under lliy ci~mst.;Mcea, be liable for the foregoIng or S.lIers 27 
bruch o'trliJ dault. 25 

S. PI lt~ Lett b1 Sellet, Arty ~r.oml "r'jpetty. /U1uru or eth.r items remainfng en tnt PropM'I wtrll1 POlJ9sa:cn 29 
II lraMsferre-d to Suyer shall Ihel"lupOt1 b«Of'M lt1e Pfope!tj of aUYff, and may be rtlaJ"id Qr dlapoled 'of as ~O 
eUytT determlnu. Haw.var, SQller agrees to QNn l11e interlo~ of Ii'll' atnJdures and remcIIs aJllM\l&n;:debn', 31 
and f\..Ctl~h 011 the PTQ~ priQr to Buyer taxing pOliessiofl. ·:12 

I. CJ Utilitlsl_ To tr.e c.ss: Of ~Iltt's knOllt1edQe, SeHer rep~ent3 thaI N Flr04lertt 1$ conr«1ed to I: L.I putlJc lnt8r 33 
main 0 weH n pubHc sewer main rJ M~h: tank. 34 

fnitl8l,: B~_-4I='~ ___ ' ___ _ 

BUYER: ~ 
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Nort1l-.u "'!Jill!:!. \.11J!/IG 3aM~ 

.AI.~ R1CiHTS Ra' 3!R'IEO 

7. rJ 'n.ul:a!lon ."'.w COr1ltnJc:tion. If this !.s "/'A'Ii eoII'lrudicn. F..c OrJ I TIilCe Commi~lol'I R.gula11ons require !M! 3' 
fcll~l,.,g I:) e. filled In. Jf in~ulr.io" has nQt yIrt e~n a.e.!ed'ed. nc r~uJallClls iOIGuil"e Seller b:l f\JmISiM au)'9/' 17'le :3-.! 
Infcrm.atJon b/ilowltl wr1ti~ 15 soon u avaiJatie: ~ 

WALl..INSULATlON: 

CEJLlNO INSULArION: 

TYPE: ___ ~ __ THICKNESS: _____ R.yA~UE _____ _ 

~e; THIC(NESS: R·VALUE ____ _ 

40 

n 

t. I 1 Sfllln§ !ftlktr·a Commlulcn. If theft J. no written li.til"lG ISjrtement. Seiler ag,"$ to P''1 SIlJlI'lQ Sroka, I ~l 
~mmluiCt'l of • ~ c, 1i181 price or 44 . 
If the Eame5t Mor..ey Is ~~~ II '~ul~ttd ~g~, any coati advanced or ccmmit1.d by Seillng Srek., UlaJl <45 
be i'timbursad or paid \ner.fran. and the bat,net ~1I be dI'II~ .quill)' ~twMn Seller a"d Selll"9 Broker. ~ 
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1 

2 

3 

4 

5 

6 

7 

8 

THE COURT OF APPEALS OF THE STATE OF WASHINGTON, 
DIVISION I 

9 THOMAS ESPINOSA and KARl 
ESPINOSA, husband and wife, No. 65664-3-1 

10 

11 

12 
v. 

PROOF OF SERVICE 
Plaintiffs/Respondents, 

PROJECT SERVICES CORP .. a Washington 
13 cornoration, and Gregory Gliege, a single 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

man, 
r"",) 

Defendants/Appellants. 

TO: Clerk of the Court, 

AND TO: Respondents THOMAS ESPINOSA AND KARl ESPINOSA 

To: 

I, Tracy Swanlund, declare and state on oath and under penalty of petjury as follows: 

1. I am over 21 years of age and otherwise competent to testify to the matters set forth. 

2. On the 30th day of March, 2011, I did cause to be served by messenger service, for delivery 
by March 31 st, pre-paid, the following documents on designated counsel: 

Appellants' Amended Brief and Appellants' Reply Brief 

Philip Talmadge Talmadge/Fitzpatrick 
18010 Southcenter Parkway 
Tukwila, WA 98188-4630 

25 THE FOREGOING IS TRUE AND BASED ON MY PERSONAL KNOWLEDGE. 

26 

27 

28 

DATED: March 30, 2011 

PROOF OF SERVICE- 1 Law Offices of 

B. CRAIG GOURLEY 
Attorney at Law 

P.O. Box 109111002 Tenth Street 
Snohomish, Washington 98290 

(360) 568-5065; fax (360) 568-8092 


