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A. REPLY TO INTRODUCTION 

A. The initial sale did not fail to close because PSC " refused to 

recognize the reservation," it failed because PSC refused to sign a 

document that went beyond a mere Reservation of Rights (ROR). Gliege 

testified that had the ROR been limited to the fire damage, and had not 

required acknowledgments of false statements, he would have signed it. 

(RP 380-381) The accusations contained in the ROR were found by the 

trial court to be false. (FOF 10 and 11, CP 545). See section 5. 

There are two initial breaches, an unintentional seller breach due to 

the accidental fire (RP 527) and subsequently a material modification of 

the terms demanded by Espinosa as a condition of closing, which they 

refused to alter. (EX 14) Had Espinosa limited their ROR to the fire 

damage, no litigation would have ensued. (CP 917) In fact, PSC had 

signed and tendered the deed before the ROR was demanded. (EX 14) 

After Espinosa's repudiation of the contract in December 2009 

PSC made improvements to ready the property for sale. (CP 80, 92) The 

issue of "damage" verses "improvement" was not decided, (RP 594) and 

more fairly stated, PSC made changes to the property after Espinosa's 

December 31, 2009 breach. Notably, had Espinosa's closed on December 

31 as required, those changes would never have been made. Espinosa 
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claims the property must be in the same condition as it was in 2006. 

(CP419) The property was not the in same condition before the cleanup 

either. It is undisputed that saplings had clogged the ditches and the 

driveway was blocked with fallen and damaged trees. (CP 80) It was 

impossible to deliver the property in the same condition as it was in 2006. 

Espinosa makes the unsupported claim that the property remained 

under contract while PSC's motion for reconsideration of attorney fees 

was pending. This baseless claim cites no authority and can not withstand 

scrutiny. No contract was in effect in January when PSC did the overdue 

maintenance. No breach can occur when there is no contract in effect. 

Mid-Town P'ship v. Preston, 69 Wn. App. 227, 233 (1993). PSC's motion 

to reconsider was filed after the contact expired. Espinosa had repudiated 

the agreement in writing, and released the earnest money to the seller.(CP 

541) Neither PSC's motion for reconsideration nor Espinosa's response 

requested the contract to be re instated. PSC filed their motion because 

the contract expired, and with the contract's expiration and breach by the 

Espinosas, the relief previously granted was no longer appropriate. 

B. PSC's ASSIGNMENTS OF ERROR ARE 
SUFFICIENT FOR THIS COURT TO REVIEW 

Where the assignment of error was clear, and where appellee 
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adequately responded to that assignment of error, the appeals court would 

review the claimed error. Heaverlo v. Keico Indus., Inc., 80 Wn. App. 

724; 911 P.2d 406 (1996). Further, although a party made no specific 

assignments of error in its brief, the court considered the appeal where it 

could easily determine the matters upon which she appealed. Adams v. 

Jensen-Thomas, 18 Wn. App. 757; 571 P.2d 958 (1977). 

C. REPLY TO COUNTERSTATEMENT 

The Espinosa's allege error in that verbatim copies of the findings 

of fact 16 and 18 and conclusion of law 8 were not included in the 

appendix, PSC has attached them to its amended brief filed concurrently 

with this reply, along with trial exhibit 1. 

Espinosa states that on remand from the original appeal, they 

amended their complaint to include rescission, citing CP 1137. This 

statement is false; their amended complaint contains no such request for 

rescission. Espinosa states that they "again" asked for rescission, citing CP 

873-875, suggesting they had been requesting this relief all along. Rather, 

they first pled rescission in their answer to PSC's counterclaim, filed 11 

days before trial (CP 873-875 RP 4) some 3 years after their initial filing 

and after a historical drop in property values. 

Espinosa added Gliege as a personal defendant on October 24, 
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2008. (CP 1135) Espinosa's makes the unsubstantiated assertion that 

Gliege had become a party to the contract, yet cites no finding nor any 

precedent for such an assertion. Espinosa claims PSC had transferred the 

property to Gliege to avoid the contract. No such finding was entered (CP 

544-548) and no testimony supports such an allegation. See section D (3). 

Espinosa states that the trial court entered extensive findings of 

fact regarding the fire "and PSC's misconduct" the implication being 

extensive misconduct by PSC. There is no finding of misconduct, the 

findings were that the damage was unintentional and that prior to the 

accidental fire, PSC had not breached the contract. (FOF 8-14 CP 545) 

Espinosa states that PSCs motion for reconsideration of attorney 

fees was brought after Espinosa was unable to close on Dec. 31, 2009. 

The record shows Espinosa chose not to close. See Section 2(a) below. 

Espinosa makes the inflammatory and inaccurate allegation that 

PSC sought bankruptcy to manipulate the litigation. PSC sought 

bankruptcy protection because Espinosa, while this appeal was pending, 

was executing on PSC's equipment, destroying Mr. Gliege's livelihood. 

D. REPLY TO ARGUMENT 

(1) Standards of Review: This court is fully aware of the 
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standards of review and does not require a detailed response in this area. 

(2) Trial Court's February 2010 Order on Reconsideration. 

The Espinosas argue they were not limited to specific performance 

as a remedy and that their subsequent breach did not disturb their 

entitlement to fees. As cited in PSC's original brief, the Espinosas were 

limited to specific performance in Conclusion of Law 2, which states "The 

Espinosas are entitled to an award of specific performance." It did not 

grant them rescission and damages, which they submitted was their 

preferred remedy as an alternative to specific performance. (CP 867) The 

trial judge stated in his oral opinion at the conclusion of the trial: 

"I'm going to award specific performance rather than 
rescission. The reason I'm going to award specific 
performance is that the plaintiffs in their original complaint 
in 2006 had only asked for specific performance. The 
filing of the lis pendens and/or the lawsuit in fact tied up 
this property from 2006 until now. In the meantime, 
apparently the market value of the property has dropped 
significantly below the $375,000 asking price of the 
purchase and sale agreement It doesn't seem that it would 
be fair to the defendant, who couldn't do anything with the 
property for these many years, for now to get the property 
back when the value of the property has gone down andfor 
him then to try to market the property at some decreased 
price. (Emphasis added) Furthermore, part of my rationale 
in terms of awarding specific performance rather than 
rescission is that to a degree Exhibit 4 was a product of the 
plaintiffs in terms of reserving this broad reservation of 
rights, Quite frankly, had it been more narrowly drafted we 
probably wouldn't have had this lawsuit. .. So I'm going to 
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award specific performance as the relief." (RP 529-530) 

The lower court was correct in its decision that rescission was 

inappropriate. A decision to enforce the contract and sue for damages 

bars the purchaser from rescinding the contract. Johnson v. Brado. 56 Wn. 

App. 163, 167, 783 P.2d 92 (1989). Though the Espinosas pled a request 

for rescission 11 days before trial, (CP 873-875 RP 4) the trial judge was 

forced to choose the remedy for them. When inconsistent remedies are 

plead in the alternative and prosecuted to final judgment, the court's 

choice becomes the pleading party's choice. Stryken v. Panell, 66 Wn. 

App. 566, 570, 832 P.2d 890 (1992). 

(a) Attorney Fees. 

Espinosa argues that their failure to "avail themselves" of the 

specific performance does not eliminate their fee award. But the trial court 

thought otherwise, at the February 1,2010 hearing on PSC's motion for 

reconsideration of the attorney fee award, the judge stated: 

"The plaintiffs had from the time I made the oral 
decision in September through December to be working on 
trying to bring this thing to a close. I haven't seen anything 
that they did prior to the December 28th hearing. They've 
had an opportunity to respond to this motion. They didn't. 
They had a chance to put forth the issues on damages. 
They didn't. They had an opportunity to go through and 
attempt to close. They didn't. It seems to me that under 
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these circumstances the court does have the authority under 
CR 60 to rectify what is obviously a miscarriage of justice 
(Emphasis added) by saying that somebody who essentially 
doesn't make use of the relief that's granted to them, and 
then turns around and says, oh by the way we want $90,000 
for this lawsuit, but the lawsuit really was about specific 
performance, it was never about rescission, and had they 
simply walked away they would have gotten rescission. So 
it seems to me ... that it would be appropriate that the 
judgment of attorney fees and costs would only be satisfied 
from the proceeds of a sale of the property for its original 
price of$375,OOO." (RP 562) (Emphasis added) 

This conclusion was included in the February 22,2010 order, in 

paragraph 5: 

"In the event the transaction successfully closes as 
directed herein (a) there shall be deducted from or credited 
against the purchase price the amount of $93,795.62, which 
represents the amount of this Court's judgment dated 
December 28,2009." (CP 430) 

Espinosa states" That the Espinosa's did not avail themselves to 

the relief granted to them does not constitute a breach of contract and 

thereby eliminate their fee award." This position can not be sustained. 

The trial court in its December 28, 2009 ruling states at page 25 " As I 

indicated at the time of the oral decision, all other conditions of the 

Purchase and Sale Agreement, remain in effect, with the exception of the 

closing date." (Emphasis added) The Purchase and Sale agreement states 

"Time is of the essence" (EX 1, "k") Espinosa's refusal to close is a 
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breach of an essential term of the contract and that breach is admitted by 

Espinosas' voluntary forfeiture of the earnest money (CP 541), which the 

contact provides as a remedy in the event "the buyer fails, without legal 

excuse, to complete the purchase of the property." (EX 1, "0") This is not 

failure to accept a remedy, this is a breach of an essential term of a 

contract that the Espinosas sued to enforce. 

Espinosa sued and demanded the defendant transfer the property to 

them. Property is unique, hence the remedy of specific performance. (CP 

1137) The remedy the Espinosa's sought and received was the bilateral 

enforcement of the contract. It is not their choice to " not avail themselves 

to the remedy" it is a breach of their bilateral duty under the contract. As 

cited above "all other conditions of the Purchase and Sale Agreement, 

remain in effect, with the exception of the closing date." 

Espinosa cites to several cases in which the court reviewed 

attorney fee provisions. On various fact patterns the court held when both 

parties were granted relief, neither party was considered to be prevailing 

and no attorney fees awarded. Other fact patterns had the prevailing party 

based upon the degree of success each party achieved. The facts here are 

distinguishable and perhaps this is a case of first impression to this court. 

The trial court found the Espinosa's prevailed in their suit to specifically 
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enforce the contract and were awarded attorney fees. Unlike all other 

decisions cited, here the "prevailing party" breached their bilateral 

obligation under their award. The court ordered the specific performance 

of a contract, Espinosa breached. The court, recognizing the potential for 

abuse by Espinosa, exercised its equitable powers and stated: 

" ... using the equitable powers that are available under this prayer, that it 
would be appropriate that the judgement of attorney fees and costs would 
only be satisfied from the proceeds of a sale of the property for its original 
price of$375,000." (RP 529-530) 

The trial court further elaborated that it would be a "miscarriage of 

justice" id to award Espinosa attorney fees if they refused to complete 

their obligations under the contract they sued to enforce. The question as 

to which party substantially prevailed is too subjective and difficult to 

assess without taking into account a detailed consideration of what 

actually happened in the litigation. Transpac Dev .. Inc. v. Young Suk Oh, 

132 Wn. App. 212 (2006) 

When PSC filed its motion for reconsideration of the attorney fee 

award, the parties status was as follows (CP 525-542): 

Espinosa was in breach of the contract they sued to enforce. Their 

refusal to tender the purchase price is a material breach. A material 

breach is one that is sufficient in magnitude to excuse the other party's 

9 



performance. Mitchell v. Straith, 60 Wn. App 405; 695 P.2d 609 (1985). 

By violating the court's decree, the Espinosas obtained none of the relief 

they sued to obtain, no land, no damages. The Espinosas' net result of 

their lawsuit was a $9,000 liability, i.e., their acknowledged forfeiture of 

the earnest money. (CP 541) 

Thus, as of January 1,2010 the record reflected that both parties 

were in material breach of the contract. PSC by the accidental fire and 

Espinosa by their intentional refusal to close. ( PSC asserts Espinosa was 

already in breach by submission of the material changes contained in the 

ROR). PSC successfully defeated the Espinosas' claim for money 

damages and their preferred but untimely claim for rescission and had a 

net gain of$9,000. Espinosa had a net $9,000 loss. It is also noteworthy 

that Espinosa, in support of its claim for attorney fees cites the trial court 

saying that once the court made its equitable decision of specific 

performance, " ... the Court is then required to follow the conditions of the 

contract." (RP II 40-41) Espinosa asserts that the court must follow the 

contract for attorney fees and condition of the property, but not the other 

specific terms of the contract like closing date (modified 3 times after the 

original decision) or time is a/the essence. (EX 1, "k") 

(b) February 1,2010 Ruling Extending Closing Date. 
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By the Espinosas' admitted breach of the contract on December 

31, 2009 (CP 541) they forfeited any right to another chance at an 

equitable remedy such as specific performance. "One coming to a court 

of equity for specific performance must show that there is equity and good 

conscience in support of his claim to relief. He must come into court with 

clean hands, and, seeking an equitable remedy, he must himself do 

equity." McAlpine v. Miller, 51 Wn.2d 536,541; 319 P.2d 1093,1096 

(1958), citing 49 Am. Jur. 10 §6. Even though the Espinosas were not 

seeking reinstatement of their specific performance award, their continued 

breaches made them ineligible for it, and the court erred in granting it. If 

the court is required to enforce the terms of the contract after its decision 

of specific performance, it must enforce all provisions of the contract, not 

just the ones benefitting Espinosa. 

Espinosa claims they wanted to purchase the property despite the 

post December 31 5t changes but were unable to obtain financing due to the 

falling real estate market. Espinosa did not intend to close even before the 

changes were made. The trial court stated in its February 1, 2010 decision 

that Espinosa, other than stating that they called Frontier bank and were 

denied a loan: 
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"have offered no explanation as to why they did not close, what they did 
in terms of effectuating a closing, what transpired between September and 
December, and in point of fact, the trial testimony was that Plaintiff had 
the cash that he indicated he had garnered up and was placing it in escrow. 
There has been no explanation as to what's happened to any of that." (RP 
560) 

As for the call to the bank, the trial court stated that it was aware 

that Frontier Bank was in terrible trouble and commented that "saying you 

called Frontier Bank and were turned down isn't much of a sales job." (RP 

561-562) The court further stated that Espinosa " ... had the opportunity to 

go through and attempt to close. They didn't." Id. Espinosa's counsel in 

the March 29th proceeding says" there was that year end order where they 

presumed they didn't have to buy it. .. " (RP 567) But Espinosas' counsel 

represented on December 28, 2009 that "we think a closing date of 12/31 

would be appropriate." (RP 16 12/28/09 Hearing) 

Espinosa filed a declaration on March 24, 2010 saying they have 

the cash in the bank. (CP 354, 412-18) Over the objections ofPSC (CP 

560-561), the Espinosas' were even awarded their attorney fees to: 

"Research order of specific performance followed by 
plaintiff's breach." (Time entry 8/24/2009, 5.10 hours, 
$1,071.00, Emphasis added.) (CP 600) 

The record shows once real estate values plummeted and the 

Espinosa's unsuccessfully tried to change their remedy to rescission, the 
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Espinosas had no intention of closing the transaction until their attorney 

fees award was specifically made collectable only through the closing on 

the property. (CP 430) The Espinosas were not unable to close, they 

simply chose not to close and intentionally breached the contract. 

Espinosa cites to Carpenter v. Folkerts, 29 Wn. App 73; 627 P.2d 

559 (1981 )for the proposition that equity is " to do substantial justice to 

the parties and put an end to litigation" PSC concurs and asserts that is 

exactly the opposite of what the trial court did in this case. 

The trial court makes the statement that it is trying to put the 

parties back in their original positions. (RP 563) In doing so, the trial court 

strictly interprets the language of the contract to say that there can be no 

change in the condition of the property or it is a breach by the seller. The 

court however fails to give any consideration to the language of the 

contract that benefits the seller. The trial court, ruling no monetary 

damages and the record showing the value of the property was not 

diminished by the accidental fire, (FOF 22 CP 546) strictly interprets the 

contract language finding that the change in condition of the property was 

a material breach. (FOF 19, CP 546) The trial court gives no weight to the 

over reaching language of the ROR or the contract provision that time is 

of the essence. The court sets a closing date which it then extends 3 
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additional times as Espinosa breaches their duty to close 4 times. This is 

not doing substantial justice nor does it put the parties in their original 

positions. That PSC has been punished is obvious from the record and the 

facts. There is no finding or record that PSC acted in bad faith or that it 

acted outside its right to perform maintenance between December 31 

when Espinosa breached the contract and February 1 sl when the trial court 

sua sponte reimposed the contract. 2 The trial court states " 1'm not 

faulting him for cutting the property .... " RPI 577 Espinosa's attorney 

stated: 

" And I understand why the defendants might have gone 
out and cut trees when we didn't close, they felt that they 
could presumably do what they wanted to with the property 
and very candidly I don't know that either party could 
predict that the court would have, on reconsideration by the 
defendant, we'll give you another chance to close." (RPI 
569). 

The contract had expired after December 31 sl and PSC had no duty 

to refrain from working on its property. As stated in Mid-Town P'ship v. 

Preston, 69 Wn. App. 227, 233 (1993) it is well established Washington 

law that: 

2 Espinosa, in footnote 15 makes the statement that PSC's conduct was a fraud 
upon the court. This is not a finding nor conclusion ofthe trial court, and Espinosa cites 
no reference to the record because none exists. 
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"Time of the essence clauses are generally treated as the 
parties' mutual intent that specified times of performance 
be strictly enforced. If there is no conduct giving rise to 
estoppel or waiver, the agreement becomes legally defunct 
upon the stated termination date if performance is not 
tendered. Expiration is automatic. A provision in an 
agreement making time of the essence is generally treated 
as evidence of a mutual intent that specified times of 
perfornlance be strictly enforced. In Nadeau v. Beers. 73 
Wn.2d 608, 610, 440 P.2d 164 (1968), the court held that 
when an agreement makes time of the essence, fixes a 
termination date, and there is no conduct giving rise to 
estoppel or waiver, the agreement becomes legally 
defunct upon the stated termination date if 
performance is not tendered." (Emphasis added) 

The Espinosas refused to perform and the record reflects this. (RP 

560, CP 541) The parties' agreement contained the applicable provision 

making time of the essence (EX 1, "k") and PSC was free to do with the 

property as they saw fit. The Court's sua sponte decision to purge the 

Espinosas' of their breach and to re-instate the contract was reversible 

error. To then grant the Espinosas a rescission and attorney fees, a 

remedy which the court had already established was a miscarriage of 

justice, based solely on an activity PSC was lawfully entitled to perform, 

is punitive, and an abuse of discretion. In addition, the court increased the 

Espionosas' fee award by over $23,000. (CP3) 
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In addition to being punitive, this ruling is also an abuse of 

discretion under Geonerco v. Grand Ridge, 159 Wn. App 536; (2011 

Wash. App.) as discussed in section 4 below. 

3. Section Rebutting Judgment Against Gliege Personally. 

Espinosa states the original contract was assigned to Mr Gliege in 

May 2006 citing to CP 442. This document contains no language of 

assignment and Espinosa cites no authority for this position. Mr. Gliege's 

handwritten name appears after PSC on the Seller line. Espinosa offers no 

proof and there is no testimony in the record that any rights or obligations 

were transferred to Mr. Gliege by this document. "The intention of the 

assignor must be to transfer a present interest in the debt or fund or 

subject-matter; if this is done the transaction is an assignment; otherwise 

not." Anderson v. Farmers State Bank 130 Wash 236,226 Pac 

1011(1924) There was no assignment of the contract to Mr. Gliege, thus 

he is not personally liable under the contract. Espinosa acknowledges the 

contract was not assigned when, with full knowledge of the May 2006 

amendment, filed suit naming only PSC as a defendant. (CP 1196-1201) 

The transfer to Mr. Gliege personally was several months after 

failed closing and well before the lis pendens was filed. (EX 21) 

Throughout this litigation, the trial court has stated that it is trying to put 
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the parties back in their original position. (RP 563) At the time of the 

failed closing, Espinosa had a contract with PSC and no one else. To now 

grant Espinosa a right against Gliege personally is beyond the contract 

which they seek to specifically enforce. Specific enforcement does not 

create new rights, it enforces rights contained within the contract. There is 

no equity in granting Espinosa rights against a party with whom they had 

no contract. 

There is no authority imposing personal liability on a third party 

taking title to property subject to litigation. We can, however, find 

guidance in the line of warranty of title cases arising when third parties 

have been divested of ownership by virtue of underlying specific 

performance actions. The court has held that: 

" ... the decree of specific performance obtained by the prior purchaser of 
the land was an eviction and constituted a breach of the covenants of 
warranty and quiet enjoyment under the deed." Elizabeth E. Foley, 
Individually and as Administratrix v. George E. Smith, et aI, 14 
Wn.App.285; 539 P.2d 874 (1975) 

Espinosa's successful specific performance suit ( if they had 

actually closed) would extinguish Gliege's deed from PSC. This is true 

even if the third party had knowledge of the potential specific 

performance claim. Id There is no authority supporting the theory that a 

third party taking title to property, subject to a specific performance 
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action, assumes the underlying contract or becomes subject to any of its 

terms. The only authority on the subject results solely in ejectment or 

eviction of the third party by a superior title. 

Espinosa states the excise tax documentation accompanying the 

transfer of the property from the corporation to Gliege created personal 

liability. Under the excise tax rules the transfer by a corporation of its 

interest in real property to its shareholders, who hold the property in the 

same pro rata share as they owned the corporation, is exempt from tax. 

WAC 458-61A - 211(2) (b). This rule has nothing to do with contract 

rights or liability of parties for the acts or deeds of another, it sets forth 

exemptions from real estate excise tax, nothing more. Espinosa provides 

no authority that the change in the form of ownership carries with it any 

assumption of contracts. The transfer of title is subject to Espinosa's 

specific performance rights but does not subject Gleige to personal 

liability under a contract he never entered into. 

Espinosa's line of "action on a contract" cases are distinguishable. 

These cases deal with reciprocal awards of attorney fees where the court 

either rescinds a contract or finds no contract existed. They do not impute 

liability to persons that were not an original party. Cases cited by 

Espinosa simply hold that the court can find a right to attorney fees based 
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upon a contract that was rescinded or found defective and therefore non-

existent. This does not impose liability on those who were never a party 

to the contract or alleged contract. In the case at bar, Espinosa and PSC 

were parties to the contract. PSC's interest in the contract was never 

assigned to Gliege. A transfer of title subject to Espinosa's potential 

superior right to possession does not make Gliege a party to the 

underlying contract. 

Espinosa makes the unsupported statement that Gliege made 

"alterations to the property while it remained under contract to the 

Espinosa's due to the motion for reconsideration." As previously 

discussed, nothing in the record indicates the "property remained under 

contract." Espinosa had affirmatively repudiated the contract and the 

motion was solely for reconsideration of fees. Espinosa has made 

representations to the court that are not in evidence and can not be 

supported under any legal theory. Espinosas' failure to perform 

automatically terminated the contract and the maintenance was completed 

when no contract existed. See Mid-Town Plship v. Preston, 69 Wn. 

APJ2.69 Wn. App. 227, 233 (1993) in Section 2 (b) above. 

4. Section Rebutting The Court's Consideration of the 
Espinosas' Untimely Motion for Reconsideration. 
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Espinosa, in their brief (page 26) acknowledges that CR59 (a) 

"governs motions for a new trial, reconsideration and amendment of 

judgments" and a 10 day deadline for such a motion is established under 

CR59 (b). They further acknowledge that CR 60 (b)(3) pennits a court to 

"relieve a party from final judgement, order or proceeding. While framed 

as a motion under CR60(b)(3) Espinosa asked the court to" grant 

rescission of the VLPSA and award all fees and costs incurred or, in the 

alternative, award the Espinosas damages for the removal of the trees 

based on the replacement cost of the trees, and the costs to clean up ... " 

(CP 315-16) The Espinosas do not seek relief from a final judgement, they 

seek a new ruling and additional damages. Knowing they had missed the 

deadline under CR59 (b) they attempt to seek relief available only under 

CR59 by labeling it CR 60 motion. They missed the deadline, and sought 

relief not offered under CR60 and the court erred in granting their 

untimely motion. 

In addition, based upon the newly published case Geonerco,v. 

Grand Ridge Props. IV. LLC 159 Wn App 536 (January 19,2011 Wash 

App), we have another reason why granting their CR 60 motion was 

improper. Geonerco has nearly identical issues based on somewhat 

reciprocal facts. Geonerco, at 542 held that: 
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" CR60(b) is available only to set aside a prior judgment or 
order; courts may not use Rule 60(b) to grant affirmative 
relief in addition to the relief contained in the prior order or 
judgment" 

The trial court does not have the authority to grant affirmative 

relief under CR60 (b). The court erred in granting the affirmative relief of 

rescission and attorney fees in Espinosa's untimely CR59 motion, labeled 

as a CR60 motion. If the motion is based in CR59 it was time barred, ifit 

is held to be properly presented under CR60, the trial court erred in 

granting Espinosa the affirmative relief of rescission and attorney fees. 

(5) Section Rebutting Findings of Fact 16 and 18. 

In Espinosa I this court found that there was a prima facie case the 

property had been altered and summary judgment was not appropriate. 

The case was remanded. This court did not consider and reject the issues 

of the ROR. On remand, this court found that some of the facts upon 

which the trial court relied upon, in a light most favorable to the non 

moving party, were in error. This court quotes Mr. Espinosa as saying" A 

massive clearing and grading of the property had been done," and " debris 

had been buried at the property by heavy excavation equipment" and "the 

Seller or someone on the Seller's behalf brought debris from another 

demolition site and burned it on the property" The trial court found no 
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demolition debris had been brought to the site or buried, and no such 

massive clearing or grading had taken place. (FOF 8-14 CP 521, 545) 

This court states Espinosa was entitled to a 10 day extension and 

that PSC had refused to extend. Both statements are accurate, but not 

related. Espinosa received a 10 day extension from May 3rd to May 15th• 

(CP 544, FOF 3) PSC refused to grant an additional extension when 

Espinosa failed to close in 2006. (CP 544, FOF 3) Time was of the 

essence in this contract (EX 1, "k") and Espinosa was not entitled to an 

additional extension nor was PSC required to grant one .. 

Espinosa wrongly asserts that this court in Espinosa I ruled on the 

effect of the excessive reservations contained in Espinosa's Reservation of 

Rights. No such ruling was entered and none could be made until the trial 

court determined the allegations contained therein were in fact, false. The 

question is if the document entitled Reservation of Rights is only a 

reservation of Espinosa's contractual rights, to which Espinosa was 

entitled, or if it was an improper material modification of the agreement. 

Gliege testified that because he had personal knowledge of the limited fire 

damage, he would have signed a document reserving any claims related to 

the fire, but he declined to sign Espinosas document because of its 

potential for creating liability far beyond the fire damage. (RP 380-381) 
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Gliege had fully performed his closing obligations before Espinosa 

demanded he sign the ROR. (EX 14) The ROR contained a statement that 

PSC had "burned debris, buried debris and other unknown items ... " a 

statement that was proven untrue at trial (CP 545, FOF 10) The question 

before the court is if requiring PSC to sign a statement containing 

statements it knows to be false and becoming subject to liabilities beyond 

those contained in the contract, is a material change in terms which 

excused PSC's performance. In Espinosa I, the trial court said: 

" I remain persuaded that plaintiff imposed a condition upon closing of 
the transaction that defendant did not have to accept, and was not 
unreasonable in not accepting and plaintiff did not withdraw that condition 
in time to close." 

The trial court stated, "Quite frankly, had it been more narrowly 

drafted we probably wouldn't have had this lawsuit". (RP 530) Any 

ambiguity or question about the meaning of a contract, must be construed 

against the party who wrote it. Wilkins v. Grays Harbor Cmty. Hosp.,71 

Wn.2d 178, 184; 427 P.2d 716, 720 (1967). The accidental fire was ruled 

a breach, but PSC would have accepted a limited ROR. (RP 380-381) 

Instead Espinosa demanded PSC sign a document containing statements 

PSC knew to be false and creating unacceptable liability. This document 
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was a material modification of the agreement as a condition of closing and 

a breach by Espinosa. 

(6) PSC is Entitled to Its Attorney Fees and Costs. 

Rap 18.1 does not require a separate section dedicated to fees on 

appeal, it requires the basis for which a request for attorney fees is made is 

be set forth (the contract). See page 22 and in Section 6 ofPSC's brief. 

7. Frivolous Appeal This assertion is completely without merit. 

E. CONCLUSION 

Working backwards, the trial courts decisions of March 29, 2010 

and June 24, 2010 on Espinosa's CR60 motions were improper both for 

untimeliness, and the court exceeded its authority because the court may 

not grant additional relief under CR60. The court granted rescission and 

an additional $23,000 in attorney fees, thereby exceeding the courts 

authority under Geonerco v. Grand Ridge, 159 Wn. App 536; (2011 

Wash. App.) The order of February 22,2010 re-instating the contract was 

an abuse of discretion. Neither party requested the relief and the courts 

order served to "cure" the breach of Espinosa while ignoring the contract 

provisions benefitting PSC i.e., time is of the essence. Espinosa had now 

breached the contract for the third time and was not entitled to further 

equitable relief. The court abused its equitable powers in granting a further 
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extension. The matter of prevailing party was properly before the trial 

court at the February 1,2010 hearing and the trial court should have 

determined that the due to Espinosa's breach of the contract, they were no 

longer the prevailing party. Assessing personal liability for attorney fees 

to Gliege was an error. As a threshold issue, the trial court erred in not 

holding that Espinosa had also committed a material breach in requiring 

PSC to agree to material changes in the agreement as a condition of 

closing. 

Dated this 30th day of March, 2011. 

6~ 
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TO: ScU,t: !'rojcct Services. Corp., OR,or)" GUQSle. ~"""'et. and 

TO: tscrnw Asem·: Stewart 'fill. ot'Snobomlsb County 

TIW RCletVllion of Riihts (''RetleMlion'') is f1latcd to tfuLl certain V..:ant, WQ 
r~1e and Ralc AjreemcriL claud MAtch IS, 2006, iMludll\j all addcl1cla and amcndm.nlJi 
lhcn:t.o (herein the "Agrccmmt") by and betwecn. t'roj~1 ScrvlCfI. C"'P' C'SelW'?, • 
WuhlnJ1'lft COrporadCIIl, lad 'Ihonla and Kari F.s,inosa (IIB~ycr"), huabalWl aM wlte, relating 
to the n:al ptOperty with ""lUIIOJS Iddrm It 73000 foAm Rd. 'oCt 1., j[.()t L. Suobombh. 
Snohomilh COUDty, ~W:uhlnston. ~ puetl numb« 28070800400200 (the I4P~y'1' witll 
cloerln, ut tor tDday. May 15 .. 2006. 

'. 
Buy~ lw dilCovcrod ~eruin tact. which my reauJr In SeII~ belnl In' hrACh o(tAc lOnN 

of !he ~ IlXf ScU~s obHpdu", ~Ulldc" Sc:llcr hal nfuHd tu delay the OIOfillj of 
the ptIl'Cbate and sale or the Property 10 penni' Buyer to further In~ ~h raets to 
dcurm1n.1bG extent or II)' breach, thuI Seller Is roreed to cloN the truslCtioD today. Sayer 
~y ICICt'VOS all rishu WldCTthc Aarument which !lull N"Vive Ihe c:lOlinl ofthc lrmUction. 
and is clo'"'r bMCd upon this mtMtJon o( riptl and IJw lucvlvaJ or &11 obliptionJ of the 
par(\111 under the Acrocsmmt. IlId Ruyer tiJr1her. lelCr'YtlS all ridltl iDd romldJCl .elated thereto. " 

Tho fa.cta TD{m;necd abon mcJude tMt Sella lui Ihc~ th, c:wdiue:a oith" ~ 
prior to clcsfn, by bumfng debrl" buryinl debels It1d o~ IIftlcAown MIlU, pding ar1dIor ..... 
~ tho Propert)' due to the mint of dobcil and b\WJ without Buyer", penrtiHion, WUhoLrt 
oblAlJilislln req~ pc:mJtI or l1ctJ11CS tor bUl't1!D,i aM/or p.d1n., 

11W ~.Holl ImeNt tlat AddeaduDI ttl ClotlDa AuMmmf .... I:U"'" 
lutnldlolll (tIN ICCIotbq Aclclaaclum") 1.4 Buyer ... GfCQtN nch CIoalac Adlltaci"m 
.1IbJtct tt ell. '.rlU 01 dLlI R.eserradan. 

Dated: MI)' 15,2006. Ua1ed: MIlY 15, 2006. 
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cent Land, WA (Closing) 

':I.u7t: Bill Mahcskey 
:ieJllng Agent: Bill Mahoskey 

Printed by: Linda Meade 

Oate 
Completed Items 

511012006 

511012006 

511012008 

511012OC6 

5/1012000 
3:53:'13 pm PST 

0511012006 
4:05:30 pm PST 

...... -: .. -_. - .... 

C 5/1012000 
4:15:01 pm PST 

r 511012006 
4;15:37 pm PST 

Type 

:II Task 

_Task 

d Task 
:tTask' 

:.tTask 

:a Document Sent 

:ill Document Sent, 

=-Document Sent 

Page I of 8 
/" 

SureClose® Fila Status 

Frqm. 

Makanani, Lelna 

Makananl, Leina 

Makanani, Leina 

Makanani, Leina 

Makanani, Lelna 

Makananf, Leina 

- ~.-:..- ... " 

Makanani,' Leina 

Makanani, Leina 

Contract Start: 5110/2006 
Est. Close of Escrow: 511212006 

Buyer. Kari Espinosa. Thomas Espinosa 
Sel/er: 

Printed: Monday, January 29, 2007 

Notes 

Request HOA dues Wood River HIghlands 
HOA 
Request Mortgage Payoff First Heritage Bank 

Prel~minary titla ordered 

Request Utilities Vacent Land 

Rec:luest to open escrow receive~ 

Stewart Title 23614 CommIssion Request for' 
8i11 Mahoskey , 
Sent, to: Preview Properties Attn: Honey 

. (1206548347D) 
Message:'Hi Honey, Bill is, the Listing and 
Selling agent. I was hoplng,you'could fax me 
over. a dua,l commission and earnest money 
verification that your c;>ffi6e 'should,be holding 

, fp..Lthi~ \ran~acti9~. Escr~.~tJ!J~ JW~.,wa~Ju~t 
sE;t..upt~~ay,and.theywant.to· clOse this 
F~daY,May 1.2. 2006: Thank youl Leina 
Makanani Escrow Assistant (425) 317-733'8 
(425) 671-0187 ieina.maKanani,@stew~rt.com 

Attached Documents: Verification of Earnest 
Money Requ~st; Requesl'for Usting Agent 
Commission ' 
Stewart Title 23614 Payoff Request 
Sent to: First Heritage Bank Attn: Brenda 
(13608059471) 
Message: HI Brenda, Yesterday I spoke with 

, you regarding this payoff. Escrow just got it 
" opened this afternoon and they want to close 

this Friday. I requested the payoff to be good 
through June 2, 2006 just to be ~ln the safa 
side, but If you could please help me out I 
wou!d greatly appreicate it! Thank you! Leina 
Makanani Escrow AssIstant (425) 317-7338 
(425) ,671-0487 leina.makanani@stewart.com 

Attached DOCIJments:' Seller Information 
Letter Returned: Payoff Request for 1st 
Mortgage 
St~art Tille 2,3614 Payoff Request 
Sent to: First Heritage Bank Attn: Brenda 
(13608059471)' , 
Message: Hi Brenda, Yesterday I spoke with 
you regarding this payoff. Escrow just got it 
opened this afternoon and they want to close 
this Friday. I requested the payoff to be good 
through June 2, 2006 just to be on the safe 
side, but if you could please help me out I 
would greatly appreicate it! Thank you! Leina 
Maicanani Escrow Assistant (425) 317·7338 
(425) 671-0487 leina.makanani@stewart.com 

Attached Documents: Seller Information 
Letter Returned; Payoff Request for 1 sl 

.. hIIps:l/tm.surec!ose.comltabsiStatuslframe_ content asp A p pentA; ~912l3 
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Mortgage 

~ .. 
C 5f1012OCB 21 Document Sent Makanani, Leina Stewart Title 23614 HOA Dues Request from 

4: 17:24 pm PST Stewart Title Escrow 
Serit 10: Debbie Turk Wood River Highlands 
Associatlon(13607153034) 
Message: Hi Debbie, Well it looks like the 
other half of Mr. GHege's lot Is being SOld too. 
We just received the tile and it's scheduled to 
clos~this Friday 5I12!061lfyou could please 
help me by CQmpleting the form and faxing it 
back to me at 425-671-0487 as soon as . 
possible I would greatly appreciate it! Thank 
you so much Debbiel Leina Makananl 
Escrow Assistant (425) 317-7338 (<425) 671-
0<487 leina.makanani@stewartcom 
Attached Documents: HOA Request 

5/1112006 :ilTask Makananl, Leina Preliminary tille has been received 

5/1112006 :ilTask Mal<anani, Leina Purchase and ~ale Agreement recei~ed 
10:04:05 am PST 
511112006 :ilTask Makananl, Leins . Earnest money has been verified 
10:05:29 am PST 
511112006 :tITask Makananl, Lelna Received payoff fQr 1 st Mtg. 
10:06:40 am PST 

0 511112006 :so Document Sent Makanani, Leina Stewart Title 23614 Preliminary Title Report 
. 10:19:18 am PST Sent to: Mahoskey, Bill, 

MesSage: Thanks Bill and please call with 
'. I •• ' ..... 

any QlJesllons. leinlif.M.iikananIEscrow 
. .. .. ., .... ~ ... 

.0 
Assistant (425) 317~1:338·(425) 671-0487.· . 
lelna.inakanani@stewart.c6m 
Attached Documents: Preliminary 
Commitment and Legal 

511112006 :.!I Task Makananl, Leina R~ceive misc. payoff for HDA 
'12:11:30 pm PST 

.~ 511112006 :J!ITask Makanani, Lelna Receive ListinQ Agent Commission 
2;23:10 pm PST Disbursements 
5/1112006 • Ta.sk Makanan', Lelna Recelvo Selling Agent Commission 
2:23:10 pm PST .plsbursements . . 
5/1112000 . :atTask Makanani, Leina Title ~c;'!,red"p~Y9f!~ lI(e in lind we're 
2:23:14 pm PST reatlY for loart documents·· . 
5/1212006 .:OTask . Berg, Erianne Opening tetters sent io all customers 
11 :52:08 am PST 

A seller signing appointment has been 5/1212006 liiiITask Berg, Erianne 
·11 :52:34 am PST scheduled 5115108 9:00 

C 5/1212006 . :;tMessage Sent 8erg, Erianne Closing Info 
12:05:32 pm PST Sent 10: Thomas Espinosa 

Message: HI Thomas, The amount we need 
to close your transaction is: $367,303.14 I will 
need cashiers checks payable to Stewart 
Title. We are located at 2721 Wetmore Ave in 

. downtown Everett Please note we need 
funds 24 hours prior to close, so we will need 
your checks by 4:15 today in order to insure 
they get deposited 10 the bank this afternoon. 
I have you set for Signing on Monday the 15th 
at 11:30 am Thanks, Erianne 

0511212006 :iii Document Sent Berg, Erianne Espinosa/Project Services 
1:49:35 pm PST Sent to: Mahoskey, 8111 . 

Message: Hi Bill, Here is the estimated HUD. 
Please review, both parties are signing on 
Monday so we can dose on Monday. 
Thanks, Erianne 
Attached Documents: Estimated HUD -
Combined 

. C 5/1212006 :iii Document Sent Berg, Erianne Figures 
2:17:25 pm PST Sent to: Thomas Espinosa 

~ 

). 

ht.tPs:lltm.sUreclose.comltabsiStamsiframe_contentasp 112912007 



o 511.5120C6 . :0 Document Sent 
1:26:36 pm PST 

Berg, Erianne 

tJ 511612006 ~ Comment 
4:17:31 pm PST 

Berg, Erianne 

... 'V ....... ; •. -;. ',' •• _ ........ . 

https:/ltm.sureclose.comltabs/Statuslframe_content.asp . 
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Message: Hi Thomas, Here are your figures. 
Thanks. Erianne 
Attached Documents: Buyer HUD 

. Purchase Paperwork . 
Sant to: Thomas Espinosa 
Message: Hi, Pleas.e sign andlor initial where 
indicated and email or fax back to me. My 
direct fax is 425-740-1115. Thanks, Erlanne 
_~~c:tJe(tq~.I,I!!l,e[1ts: l3uyer paperwork for 
closing 
Transaction Details: 
Rec'd lile on 5110/06 to close on May 15th, . 
that was the drop day (or the built in 
extension in purchase and sale. Worked up 
file, cleared title and scheduled buyer and 
saUedoi' Monday the 15 morning signing ., 
apts; in order to close on the 15th. 
Neither party showed up Monday morning to 
their signing apt. No contact was made by 
either party to me until I called to find out 
where they were. I did cal! the agent and let 

· him know that neither party showed. At 
around 1:00 on the 15th parties started 
calling asking quesllons about which party 
showed which party did not. I adv the buyers 
to speak with thler attorney since they did 
have one. Then.the parties told me that they . 

. ' .. dl.cf want it to clQse,.Jernailed thE!b.~ye!l t,heir 
· ~perwork. and·the·seller justshowed-upJor '., ."'.'." 
his sIgning. Upon recleving the buyers' 
paperwork back via email. they had added a 
document from their attorney. Per LInda 

· Meade I was to h~ve the seller acknowledge 
this added form from the buyers attorn·ey. I 
called the seller and the buyer and let them 
know that due to the bi,th 'p;irtles 'jloi showing 

. fClr their moml~g &pta: and the lateness. of the 
hour they did dec/de they wanted to close 

. along with thIs paper added in the buyers 
Ciocuments from the ~uye($ attorney, I was 
not able to record·oo monday the 15th. I adv 
if the seiter came in and signed this form. and 
an extension was signed by bolh parties I 
could close Iirst thing, Tuesday 'morning. The 
seller came by and refused to sign the 
addendum prep'ared by the attorney for the 
buyers. I adv the sel/erlo conaet his own 
attorney. . 
Old not hear from either party until Tuesday 
afternoon: There was some talk of 
withdrawing the. attorney prepared paperwark 
from both Karl (buyer) and the agent. Karl ' 
had multiple questions. I adv her to conitue 
talking to her attorney. she asked if I could 
call her husband to talk. things over and I said 
.no could not they needed to speak with their 
attomey. 
I called Derek M. explained the siutalian, he 
adv me not to contact anyone -let them 
contact me for closing when they are all 
happy. Also if buyers want to withdraw the 
addendum prepared by the agent they would 
need to send something from their attorney 
withdrawing it. 
I called the agent explained to him whal 
Derek told me. . 
On Monday lhe 15th. seller showed up at 

112912007 
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1 :45 to sign with no apt scheduled. He 
refused to sign attachment from buyers 
attomey which was included in the return of 
the buyers docemnts that I em ailed out to 
buyer around 1:30 on Monday and rec'd back 
with added documentation around 2:30. 
4:00 erb ~16/06: rec'd call from seller asking 
ir transaction ,did or did not close, I adv did 
not dose. He said he signed,S()mething he, 

. Clidn't' know-;'"h ai newa's signing: f adv i,e' ','. 
only signed lour escrow instructions, not the 
InstruCtlonaladdendum prepared by the 
buyers attorney, he'tried to ask further 
questions and I rerd him to contact his 
attomey.·, ' 
2:005117106 erb: Karl called rega,rding a 
documents she signed for closing. Wasn't 
sure that what form she was speaking of. She 
asked why transaction didn't dose on Mon 
adv becaue neither party showed up at 
scheduled times on Monday. Would not tell 
her what time' seller did show up on ,Monday, 

. . Told her to speak with attorney or,her agent. 

5116106 erb: reed (ax from buyers atty, tried to 
reach our attys could not.' ' 

5/19/06 -erb 9:40: spoke wfthOerek, he said 
" Cari faxtlnly :buyer slgrjeq, e~qo~ paperSJo:'-:.,:, 

buyers atty. so.l did fax over. 

5122106' erb: rec'd voice mail kom seller on 
,Saturday'wantlng to know what time on 
Monday th~ 15th he came into sign; 

5122106 erb 3:59 rac'd message from'Leina 
fhat .ell~rs alty called and wanted me to call 
him ba~k to dlscu.~s events oflransaction. 

5122106' erb 4:1 Q Spoke with Collyer, he said 
10 get permission from the seller to speak 
with his atty, ok to give approximate time to 
seller that he came In 'on Monday the 15th. 
Collyer said to touch base with him tomorrow, 

5122106 erb 4:59: Called TtiomasEspi~os~ 
on accident, he said he had left me several 
messages last week, and I said I had not 
rac'd any messages from him, he wanted to 
know why I only sent the papers that he 
signed to his attorney, I told him that is what I 
was Instructed to do bymy attorney and then 
we hung up. ' 

5/22/06 erb 5:00: Called Greg on cell # 425· 
.754-3141 Left voice mail staling I was 
returning his message he left me on Sat. and 
also asked if it was OK for me speClk with his 
attomey. ' 

5/22i06 5:15:,rec'd voice mail (rom Greg, he 
Said it was ok to speak with his atty 

5/23/06 7:50 AM recd fax (rom buyers ally 
requesting all documents in my file that both 
buyer and seller signed, 
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C 5/1912006, ':;iI0ocument Sent' 
2:12:01 pm PST 

Berg, Erianne 

·0 512312006 :t Message Sent 
, 12:54:33 pm PST 

Berg, Erianne 

, C 512312006 . :iC Oocument S~nt 
3:56:49 pm PST 

Berg, Erianne 

C 5/24/2006 ~ Phona Call 
2:04:54 pm PST 

Berg, Erianne 

https:l!tm.sureclose.com/tabs/~ tatus/frame _ content.asp 

Page 5 ofS 

5123106 12:44 erb: Called Collyer:.He ad". to 
respond to the buyers arty that I have been 
adv by coundl to send only the papers 
related to his client. I wiould need censent 
from the other parties in the transaction to 
forward their paperwork onto the buyers atty. 

5123/06 12:48 erb: sent email out o( SC to 
... ~uyers a!tY~ .' ." _ .. , .. ," , , ' 

512310/3 12:55 erb: Called Greg,(seller) on his 
cen; LVM that I believe on Monday the 1 Sih I 
believe the 2nd time he came Into sign the 
add1 paperwork that was added by the 
buyers atty, 

5123100 3:25 erb: Rec'd call from seller. He 
wanted to darify times on Monday. He 

. recalled showing up the first time to sign at 
1;30lsll and then myself calling him around 
2:45 to come slgn add'i paper from atty and 
poss.iblyan ext to close on Tuesday; He then 
came back a second time around 3:45ish 
leaving around 4: 1 Oish: J agreed those times 

, sounded good. Nso advised that the buyers 
atty added at the last minute the add1 

, dOcument for dosing and that my standard of 
care to both parties was not to Close unless ' 
QII. parties did acknowledge' that forril from the " ' 
b~\3rs atty. . .. . . " 

5/23106 erb 3:41 rec'd call (rom Bill Young 
an~ called him back, Unda spoke with Bill 

A~:BiII", . 
Sent to: BiII(425-347-7762) , , 
Message: Here is the requested document 
Erlanne 
Attached Documents: Added Document from 
Buyers - Reservation of Rights . 
23614 Project Services Corp/Espinosa ' 
Transaction 
sent to: , ' 
wes@batesely.com;;LMeade@stawart.com: 
wes@batesely.com;:lMeade@stewart.com 
Message: Wesley. I am ,not able to roward 
the paperwork for Project Services Corp onto 
you without their written consent. Sincerely, 
Erlanne Berg , 
Attn: Bill Young 
Sent to: Bill Young(360-€68-4190) 
Melsago: Hi Bill Here is the "reservation of 
rights- Thanks, Er1anne ' 
Attached Documents: Added Document from 
Buyers· Reservation of Rights' 
Conversation log Cont. 
Sl24106 12:52erb: R~c'd message from 
saUers atty. 
M4'06 2:03 erb: Called atty back, left voice 
mall for atty. 
5124106 2:29 erb: Rec'd ~II from Greg (seller) 
ha wanted to know if he could have a copy of 
the signed buyers escrow instructions. He 
also asked who added the reservation of 
righlS 10 my escrow paper work and I said 
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C 611312006 
2:18:59 pm PST 

:ilDocument Sent 

. C 7/1112006 ... - :0 Phone Call 
. 1.1;46:44 am PST .. : .. .. . ... .. . . 

C 8116/2006 :10 Phone Call 
5:09:48 pm PST 

0812112006 .:eDocument Sent 
. 2:"7:05 pm PST 

o 812112006 ~M~ssage Sent 
3:02:2-7· pm PST 

8erg, Erianne 

Berg, Erianne 
.. - •. ~ .. 

Berg, Erianne 

Berg, Erlanne 

Berg, Erianne 

https:fltm.sureclose.comltabslStatuslframe_content.aSp 
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that it came back with the buyers paperNrok 
and I could not close unless he acknowledge 
that reseNalion of rights . . 
5124/06 2:32 erb: Called Craig back again 
receptionist said he was on the phone, left 
another message 

. 5126106 8:46 erb: Called Craig back 
explained to him that seller did sign and I 
rec'ct the reservation at the time when the 

.... buyers sent dOcs baCkla me arid due to our 
standard of care I could not close without the 
seller acknowledging the· reservation since it 
was noted on our escrow instructions and 
addressed to us and the seller. 
EscrOw Transaction· 
Sent ~: Kelly(KeUY.riclcenbach@stewart.com} 
Message: Hi Kelly, Please see attached 
additlonallnstruction·s that were added by the 
buyer. Seller did refuse to acknowleage or 
sign an extension. I spoke with Derek and 
Collyer inimediately on thIs transaction when 
thIs attached document was returned witli my 
buyers signed escrow papers. If you need . 
further Info please cdnlact me. Thanks, 
Erianr:ie· . . . . 
Attached Oocuments: Added Document from 
Buyers· Reservation of Rights 
.Transactlon Detall, Cont'd: : .... ~ ; ...... _ : .. . 
7/1·1106 erb.11:38: Rec'd can·from·Greg··· 
Gliege inquiring· wIlY his bank rec'd a payoff 
request from Stewart. Adv we didn't order a 
payoff, we are waiting on mutl!al instructions 

... before we do .anythlng.·.. . 
he asked me to call Lanelle Wagner (380) . 
5SS'()538. left Lanette a message t.o call me. 
7/11/06 erb 1.:32: Spoke wHh Lanette adv we 
did not order payoff, but if she had an escrow 
# or name of who req;d payoff we could find . 
out more Information. .: . 
7/11/06 erb 3:54: Heard back from lariette, 
she did have payoff (rom Stewart but it was 
dated from 5/11/06. .. 
7/11/06 erb 3:55: lVM for Greg advising that 
payoff that his bank was inquiring about was· 
from may. . 
Conversation log: 
8J18JOB erb 5:00: Rec'd call from Mr. 
Espinoza he wanted to know who submitted 
the $20K hold baCk In(o to escrow ... 1 adv· . 
. would talk to LInda & our atty's and thim can 
hjm back on Tuesday the 22nd. 
Addendum ror Well Holdback 
Sent to: Espinosa, Thomas 
Message: Hi Thomas, We spoke on Weds 
the 16th and you asked where I rec'd the 
addendum to the purchase and sale for the 
Well Holdback for $20,000.00 it appears thai 
it was faxed to me from Earthbound Corp on 
MOl'!d~y the 15 of May 2006. I will be sending 
out interplead information to all parties this 
week. Sincerely, Eriimne . . . 
Attached Documents: Add. (or well 
Funds to Close on Purchase 
Sent to: Thomas Espinosa 
Message: Hi Thomas, In reviewing your file, 
we are not holding your earnest money 
Preview Properties holds eamest money so it 

1!29/2007 



... 

i 
I 
I 
I 
I 

I 
I 
I 

i 
I 
! 
! 

I 

I~ 

C 812312006 ~ Message Seill 
9;47:53 am PST 

Berg, Erianne 

l. 91512006 :;to Phone Call 
11 :07:14 am PST 

Berg, Erianne 

, ..... : ....... " 

C·91512006 :0 Message Sent 
. 1.1:.21:58 am PST 

Meade, Unda 

C 9/512000 :c Document Sent 
12:49:01 pm PST 

. Meade, Linda 

C 10/16/2006 . :i8Phone Call 
12:10:50 pm PST 

Berg. Erianne 
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is not necessary for us 10 interplead. We 
would be happy to return tI1e funds tI1at we 
hold of yours at anytime. Just a reminder 
that the funds are not deposited in an interest 
bearing account. We would be happy to wire 
or you are welcome to pick up a check. 
please let us know. Thanks, Erianne 
Funds for your purchase 
Sent to: Thomas Espinosa; Linda 
(lmeade@stewart.com) 
Message: Hi Thomas. On May 181h of 2006 
we redd a letter from your attorney instructing 
Stewart ntle to hold your funds in Escrow. To 
date we have not received any additional 
InstructIons regarding the money we are 
~oldlng for tI1is transaction. Would you like us 
to wire your funds Into an account for you or 
would like to pick up II check? These funds 
are not deposlfed into in interest bearing. 
account. Please let me know what you would 
like Stewart Title to do. Tha.nks. Erianne 
Phone Call from Buyer: . . 
911/06 erb: Rec'd call from· Mr. Espinosa 
...,;anUng to know who added information to 
the putchase and sale about the hold back 
agreement. I adv we rec'd add to pis from Mr. 
Mahosky and we added info to the escrow 
ins structions .ta .better cfarlfy .. t\ow .Stewart 

. Title handles hold backs. He wanted niore .. 
irif9, such·as why we had not sent the file to 
the court yet. I adv that Linda was out and 
would have Unda contact him on Tuesday 
the 5th •. 
EscroW 23614 
sent to: . 
Espinosa, Thomas . 
Message:.HI. Thomas I IE1n: a message for 
you on yourcel/.I thought I would try email 
IlJstead. I will be In the office ail day If you 
would lI.ke to talk with me. Erlahnehas 
discussed the conversation you had with her . 

. on Friday (9/1) and wanting court action. 
VVh~n I talked to you sometime ago I was 
Incorrect in· the (ad that we were .holdlng 
eamesl money. Your earnest money was 
deposited with Preview Properties so it is not 
necessary to enter an interplead action with 
the court. I have had several conversations. 
with Bill Mahoskey's broker BIJI Solway. As I 
understand to date we stili do not have any 
movement on the transaction. As you know 
your contract. has expired. I would like to 
return your closing funds to you •. If you would 
like us to wire them. please CXlr1firm the wiring 
instructions or we will cut you a check. I 
would like to remind you that they are In a 
non-interest account. It you wouid like us to 
continue to hold your funds we can do that 
also. My direct line is 425 317 7303. 
Addendum For Holdback 
Sent to: Espinosa, Thomas 
Message: HI, here is the addendum 
addressIng the well. 
Attached Oocuments: Add. for well 
Return call to seller: 
10116106 erb 12:04: Per leina Greg Giiege 
left her a voice mail, I returned his call. He 

1129/2007 
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C 1011612006 . ~Message Sent 
12:12:42 pm PST 

o 121712006 :C Document Sent 
2:44:26 pm PST 

SCheduled Items 
&'1312006 liCTask 

.. :;STask 
............ 1 ..... ~ ..... _ .•.•• _ ......... - :~-............. - •• ' ••••• 

:\.tTask 

:;eTasic 

:0 Task 

:dTask 

d Task 

=-Task 

:icT~sk . 

:i8Task 

:STask 

iiOTask 
_. 

:itTask 

ztTask 

:;eTask 

St.w81t Titi. of Snohomish County 

Berg, Erianne 

Makanani, Leina 
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was inquiring about earnest money, I adv, . 
Preview Properties is holding eamest money, 
Purchase with Stewart nUe 
Sent to: Thomas Espinosa:·Linda .. 
(Lmeade@stewart.com) 
Message: Hi Thomas, Just curious if you had 
made a decision as 10 if you would like us to 
wire your funds back to you OF if you would 
like ~s to plac~ the funds In an int.erest 
bearing account. Please let us know, we 
would be happy to wire the funds to your 
account. Thanks, Ertanne 
Slewart Title, 23614, Gregory Gllege Resv of 
Rights . . 
Sent to: Tracy(13605S8a092) 
Message: Per Mr. Gliegs's request made on 
12/4106 her is a copy of ~he reservation of 
righls 10 be forwarded on to you. Thanks and 
have a great day, Leina Makanani Escrow 
Assistant Phone: (425) 317-7338 
lelna.makanani@stewart.com . 
Attached Documents: Added Document from 
Buyers - ReseNation of Rights 

Escrow Is operi and opening letters have 
been sent to all OJstomerS 
Loan documenls have been received and the 

. ,HUO will follow shortlyforyourrevlew·'· 
'Fin'al UtJ1ily bilro·rdered,· ;·r·· ... ':., •... 

A buyer signing apPOintment has been 
scheduled ' 
The seller has signed closing documenls 

The file Is balanced and released (or . 
recording· ... 

File ledger in AIM is balanced and senllo 
Sure Close. , 
flar1les notified by phone or email that fila Is 
closed. 
The funding package has been sent ~o the 
Lender . 
The buyer has signed closing documents 

The HUe has been senl to all parties and 
we're ready to schedule signing . 
appointments 
Checks delivered to Agents, Lender(s), Seller 
(s) via courier/UPS. 
Disbursement worksheet sent to SureClose. 

File is marked closed in AIM/SureClose then 
tracked in AIM . 
Funds & recording numbers have been 
received. The transaction is closed & checks 
have been Issued 

Printed: 1129/200710:27:15 AM 
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