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L ASSIGNMENTS OF ERROR

1. The trial court erred in denying the State’s Motion to
Vacate Judgment based on a hidden agreement that limited the liability of
co-defendants Thomas and Madonna Linvog (“Linvog Parents™).

2. The trial court erred in denying the State’s Motion for
Sanctions based on the failure to disclose in discovery, and pursuant to
RCW 4.22.060(1), a covenant not to execute against the co-defendant
Linvog parents above their $100,000 insurance policy limits.

3. The trial court erred in denying the State’s Motion to
Reconsider the Order Denying the Motion to Vacate Judgment based on
the trial court’s erroneous conclusion that Thomas and Madonna Linvog
had joint liability with the State for $3.6 million when the covenant not to
execute limited their liability to $100,000.

4. The trial court erred in finding that the State was not
prejudiced when the jury was erroneously led to believe by Jury
Instruction 18 and the opening statements of counsel that Thomas and
Madonna Linvog were responsible to pay for any liability apportioned to
their daughter Korrine, when their liability was limited by a secret
covenant not to execute.

5. The trial court erred in finding the State was not prejudiced

when the State was unable to utilize the covenant not to execute to show



bias and motive on the part of Korrine Linvog to make a deal with the
plaintiff to protect her parents because the covenant not to execute had
been concealed by her attorney and the attorney for the plaintiff.

6. The trial court erred in making inconsistent findings that if
the jury had been told that Thomas and Madonna Linvog could be liable
above their $100,000 insurance policy limits that would have prejudiced
the State, but then also finding that when the jury was not told that they
were not liable above $100,000 that did not prejudice the State.

II. STATEMENT OF THE ISSUES

1. Did the trial court error in denying the State’s Motion to
Vacate Judgment after it was discovered that counsel for plaintiff and the
co-defendants Linvog had hidden from the State an agreement that limited
the liability of and released Thomas and Madonna Linvog? (Assignments
of Error Nos. 1,2, 4, 5, and 6.)

2. Did the trial court error in denying the State’s Motion for
Sanctions (new trial) after it was discovered that counsel for the plaintiff
and for the co-defendants Linvog had failed to disclose a covenant not to
execute against Thomas and Madonna Linvog above their insurance
policy limits, when such disclosure was specifically requested by the State
in discovery and required by RCW 4.22.060(1)? (Assignment of Error

No. 2))



3. In denying the State’s Motion to Vacate and
Reconsideration of the that denial did the trial court error in concluding
that the secret covenant not to execute entered into between plaintiff and
Thomas and Madonna Linvog did not negate joint liability and
contribution rights between the State and Mr. and Mrs. Linvog when that
conclusion conflicts with the specific mandate of RCW 4.22.060(2) and is
contrary to the intent of the legislature in its enactment of the Tort Reform
Act of 1986? (Assignments of Error Nos. 3-6.)

III. STATEMENT OF THE CASE

This case arises from the collision between a motorcycle and an
automobile on November 27, 2004. Nineteen-year-old Korrine Linvog
pulled out from the intersection on Moores Garden Road in front of a
motorcycle that was being driven by plaintiff, Jared Barton, who was
westbound on State Route 536 (SR 536). Ms. Linvog was on her way
home from her sister’s house. She had traveled through the intersection
numerous times prior to the date of the accident. The car she was driving
had been provided by her parents, Thomas and Madonna Linvog. They
were liable for her negligence under the family car doctrine.

Several months after the accident, Korrine and her parents went to
the scene of the accident and met with the plaintiff’s lawyer and his

highway design expert witness, Ed Steven. CP at 484-85. On August 25,



2005, Mr. Barton filed this lawsuit against the State of Washington,
Korrine Linvog, and her parents. The claim against the State alleged the
Department of Transportation had negligently placed the stop bar in a
location where two memorial highway trees blocked the view of a
motorist who stopped at the stop bar of traffic approaching from the
motorist’s left.

From early on, Mr. Barton’s attorney, Ralph Brindley, indicated to
William Spencer, counsel for the Linvogs, his expectation that his client
would be found fault free and that this was a case of joint and several
liability in which the plaintiff would collect against the State any judgment
over and above the insurance limits available to the Linvogs. CP at 560-
61.

On October 25, 2006, Korrine Linvog was deposed and stated that
when she stopped at Moores Garden Road the two trees to her left blocked
her view of Mr. Barton’s approaching motorcycle. CP at 860-61.
Ms. Linvog’s testimony was key, the only evidence establishing that the
State’s trees, in conjunction with the location of the stop bar, had caused

the accident.!

! At trial the evidence was undisputed that if Ms. Linvog had pulled forward to
the edge of the road and looked left again she would have had a clear view of
approaching westbound traffic on SR 536. CP at 780. See Ex. 51, Appendix (App.) 1.



After providing the testimony to make the plaintiff’s claim against
the State, the Linvogs’ attorney and the plaintiff’s attorney entered into an
agreement in which the plaintiff agreed not to execute against Korrine
Linvog’s parents above their $100,000 in insurance policy limits in
exchange for an advance payment of $20,000.> CP at 647-49, 662-65.
Rather than just dismiss Thomas and Madonna Linvog, this agreement
kept them in the case where the jury would believe that they would be
responsible to pay any verdict entered against their daughter.

In discovery, the State requested a copy of any agreements or
covenants from both the plaintiff and the Linvogs. CP at 831-41. In
addition, the State requested from the plaintiff to disclose any advance
payment or compensation that had been paid in relation to the accident.
Before the covenant not to execute was made and the $20,000 was paid,
both counsel for the plaintiff and counsel for the Linvogs denied the
existence of any agreement or payment. CP at 833, 838. The covenant
not to execute was entered into on March 1, 2007, but trial did not begin
until October 29, 2007, nearly eight months later. Neither Mr. Brindley
nor Mr. Spencer supplemented their discovery answers to disclose the

existence of the covenant not to execute or the $20,000 payment. CP at 9.

? The Linvogs previously tendered the entire $100,000 in policy limits to the
plaintiff, but that offer had been rejected because the plaintiff wanted to maintain joint
liability between the Linvogs and the State. CP at 555.



Despite the existence of the agreement limiting the Linvog parents’
liability, in opening statement counsel for the plaintiff and counsel for the
Linvogs both represented to the jury that Thomas and Madonna Linvog
would be responsible for any judgment entered against Korrine Linvog.
Mr. Brindley, in his opening statement, told the jury:

Korrine Linvog lived in Bellingham, with her folks. And
the reason her folks are in this case is because there’s a law
in the State of Washington that says if we, as parents,
provide a car for our kids and something happens and it’s
the kid’s fault, parents are on the hook, as well. So that’s
the reason Mr. and Mrs. Linvog are named in this case.

CP at 785 (emphasis added). Mr. Spencer, in his opening statement
followed up:

I represent both Korrine Linvog, who can’t be with us
today and will be back tomorrow, and obviously, her
parents, as well, who are present in the court.

CP at 797.

As Mr. Brindley already alluded to that Mr. and Mrs.
Linvog are here because they own the car she was driving.
They provided that car to Korrine, to use that day. And
we’ll talk about what she was doing and why, and because
of that, as he’s indicated, they’re going to be responsible
for her acts, and they are parties to this lawsuit, as well. I
don’t think either one will testify, they don’t know anything
about the accident, but that’s why they’re here, as parties in
this lawsuit.

CP at 801-02 (emphasis added).



Plaintiff also proposed (CP at 1232) and the court gave Jury
Instruction 18, which told the jury that Thomas and Madonna Linvog were
“responsiﬁle for the acts of” their daughter, Korrine Linvog, because they
had provided a motor vehicle for her use. CP at 1235. During the trial,
the Linvogs not only joined the plaintiff in blaming the State, but also
joined in the plaintiff’s CR 50 motion (CP at 1031-40) in requesting the
court to rule that the plaintiff was not at fault. CP at 1036.>

On December 14, 2007, the State filed a Notice of Appeal. CP at
1-18. A Partial Satisfaction of Judgment by Mr. Spencer was filed on
January 24, 2008, but was not served on the State. CP at 844. On
November 10, 2008, (CP at 124-42) the court of appeals affirmed the
judgment and on July 7, 2009, the supreme court denied the State’s
Petition for Review. Barton v. State Dep’t of Transp., 147 Wn. App.
1021, 2008 WL 4838687 (Wn. App. Div. 1, Nov 10, 2008), review denied,

166 Wn.2d 1012, 210 P.3d 1018 (2009). Even before the case had been

3 The jury returned a verdict of $3.6 million and apportioned 5 percent of the
fault for the accident to the Linvogs ($180,000) and 95 percent of the fault to the State
($3.24 million). CP at 224-26. At the time judgment was entered, the existence to the
covenant not to execute remained hidden so the judgment amount against Thomas and
Madonna Linvog was $3.6 million, not the $100,000 agreed to in the covenant. The
judgment also did not reference the $20,000 credit that the Linvogs were entitled to.
CP at 227-29. The State was also entitled to that $20,000 credit because the judgment
was for joint and several liability. See RCW 4.56.050-.075. The existence of the
covenant not to execute was not disclosed at this time to limit the judgment amount
against the Linvog parents to $100,000. Their counsel agreed to have a judgment in
favor of plaintiff entered against them for the full $3.6 million verdict. CP at 1237-39.



mandated, the State undertook the process of paying the judgment in order
to stop the accrual of post judgment interest. In discussing who would pay
the remaining $80,000 plus interest owed by the Linvogs, the State learned
for the first time of the existence of the covenant not to execute. CP at
843-45. This occurred at the same time the State paid its share of the
judgment with interest into the Snohomish County Superior Court registry,
$3,420,000.00, plus $359,636.33 in interest. CP at 218.

Counsel for the State asked both counsel for Mr. Barton and
counsel for the Linvogs why the agreement had not been disclosed. CP at
1283-85. Mr. Spencer did not respond on behalf of the Linvogs. CP at
476. Plaintiff’s counsel said there was no final agreement even though he
had signed the agreement and cashed and disbursed the $20,000 check
from Mutual of Enumclaw. CP at 667-68. On November 3, 2009, the
State filed a Motion to Vacate Judgment and for Sanctions. CP at 635-
887, 909-1297, 1304-23. At the same time the State requested plaintiff’s
counsel not to disburse the $3.7 million that he had withdrawn from the
registry of the court that was in the Luvera Law Firm’s trust account.
CP at 1468. The State’s Motion to Vacate and for Sanctions was heard by
the court on January 15, 2010. On May 3, 2010, Judge Farris issued a

memorandum decision outlining the reasons why she intended to deny the



motion to vacate and for sanctions.* Plaintif®s counsel then, without
notice to the State, immediately disbursed the judgment proceeds from the
trust account of the Luvera Law Firm. Report of Proceedings (RP)
(6/4/10) at 19. On May 26, 2010, the State filed a Motion to Reconsider
the Order Denying the State’s Motion to Vacate, arguing that the covenant
not to execute had eliminated joint liability and contribution rights as a
matter of law. CP at 266-71, 290-382. Following a hearing on June 4,
2010, the court entered an order denying the motion to vacate that
incorporated its memorandum decision. CP at 40-42. On the same date
the court denied the State’s Motion for Reconsideration. CP at 25-27.
The court also granted the plaintiff’s motion to require the State to pay the
unpaid portion of the Linvogs’ share of the judgment, $80,000 plus
interest accrued, which totaled $92,632.30. CP at 40-42. In denying
reconsideration and ordering payment of the Linvogs remaining share of
the judgment, the court rejected the State’s argument that the agreement
limiting the Linvog parents’ liability at $100,000 negated joint liability
between them and the State.

At the June 4, 2010 hearing, the court also denied the plaintiff’s

motion to require the State to pay additional post-judgment interest on the

* A copy of the memorandum decision is attached as App. 2. CP at 278-86.



$3.7 million that had been held in the Luvera Law Firm’s trust account.’
CP at 20-22. On July 1, 2010, the State filed a timely Notice of Appeal of
the Order Denying the State’s Motion to Vacate and for Sanctions as well
as the Order Denying Reconsideration of that order. CP at 1-18.

IV. SUMMARY OF TRIAL COURT’S MEMORANDUM
DECISION

The trial court issued its memorandum decision on May 3, 2010,
which was incorporated into the Order Denying the State’s Motion to
Vacate and for Sanctions entered on June 4, 2010. The pertinent portions
of the memorandum decision are outlined below.

A. Terms Of The Agreement

The trial court found that in March 2007 the Linvogs’ attorney and
the plaintiff’s attorney reached an agreement that if the Linvog parent
defendants (Thomas and Madonna Linvog) paid $20,000 to plaintiff, then
the plaintiff agreed that he would not execute on any judgment against the
Linvog parents that exceeded the $100,000 limits of their insurance
coverage. Defense counsel placed the agreement in writing and sent a
copy of it with a $20,000 check from the Linvogs’ insurance company

Mutual of Enumclaw to plaintiff’s counsel. Plaintiff’s counsel signed the

* Because plaintiff had received a significantly lower rate of interest on those
funds while they held it in the Luvera Law Firm trust account during the pendency of the
State’s Motion to Vacate, plaintiff sought $143,769.39 in additional interest. CP at 20-
22, 188-95.

10



agreement and cashed the check. The court rejected the plaintiff’s
argument that because the Linvogs’ attorney had not signed the agreement
not to execute, it was never finalized. The court concluded that the lack of
signature would not likely render the agreement invalid under Washington
law given that the Linvogs’ attorney drafted the document, the check was
cashed resulting in performance, and both sides agreed on the terms of the
agreement.

The State argued the covenant not to execute had the legal effect of
completely, or at least partially, releasing the Linvog parents and negated
joint liability. The court rejected that argument and indicated that in
judging whether the agreement had any prejudicial effect it had to be
judged according to its actual terms and not some version rewritten by the
court or the State. Accordingly, the court concluded that what was
relevant was whether the parties to the agreement believed it was valid.
The court then found that the parties to the agreement did believe it was
valid according to the terms they agreed on. The court noted that it was
(1) possible the agreement was invalid or unenforceable, (2) that it might
be against public policy, (3) violated RCW 4.22.060 or be legally
impossible, and (4) based on mutual mistake. The court made no final

determination on the validity of the agreement. CP at 8-10.

11



B. The Hidden Nature Of The Agreement

Judge Farris noted that at the time the agreement was reached both
plaintiff and defendants Linvog had previously received and answered in
the negative discovery requests which specifically inquired whether there
were any payments made or covenants not to execute. She ruled that
counsel had a duty under the court rules to supplement their answers but
failed to do so. The court found that pursuant to RCW 4.22.060 both
counsel were required to give the State notice of the payment and
agreement five days prior to entering into it. “Both counsel were aware of
this statutory requirement and failed to comply with it.” CP at 9. The
court acknowledged that the State did not become aware of the pretrial
agreement until after trial and after appeal of the case was completed.
Without any analysis, the memorandum decision did not impose any
sanction.
C. Effect Of The Agreement

In its Motion to Vacate, the State claimed it was prejudiced when
the plaintiff and Linvogs hid the covenant not to execute and the advance
payment in discovery and throughout the trial. Specifically, the State
argued that Korrine Linvog could have been cross examined as to her bias
and motive to protect her parents from liability by setting up the State.

Her testimony that she stopped in the precise location where the trees

12



blocked her view of Mr. Barton’s approaching motorcycle—and her
testimony that she did not pull forward to the edge of the road and look
again before pulling out in front of him—was critical. Once she had
provided this testimony in her deposition, the liability of her parents above
their insurance policy limits was eliminated through the execution of the
covenant not to execute. CP at 1317-20. The trial court rejected the
argument and concluded that inquiry into the agreement would not have
been helpful to show bias to the State but in fact “would likely have been
prejudicial to the State by placing the limits of Linvogs insurance before
the jury and making it very clear they could still be liable for a judgment
above that amount.”®
D. Jury Sympathy Analysis

The State also asserted that it had been prejudiced because both
Mr. Spencer and Mr. Brindley had led the jury to believe that the Linvog
parents were “on the hook,” responsible to pay any judgment awarded
against their daughter. CP at 1308-20. The court also gave plaintiffs
proposed family car doctrine instruction, Jury Instruction 18.” CP at 1233-

35. The court rejected the State’s false sympathy argument as speculative

and held that, even though the Linvog parents’ liability to the plaintiff was

® The court also indicated that it was not holding that inquiry into the agreement
would have been admissible. CP at 13.
" The court did not analyze the prejudice from or even mention Jury Instruction

18 in its memorandum decision.
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limited by the covenant not to execute at $100,000, they were still liable
through having to reimburse the State in a contribution action for any and
all portions of their percentage of a joint and several judgment above
$100,000. “They were still potentially on the hook all the way.”® CP at
14.

Finally, the court indicated that if the State felt that the large
percentage of liability awarded against it (95 percent) was based upon
inappropriate sympathy, those issues could have and therefore had to be
raised on direct appeal. CP at 15. Again, the State was not aware of the
existence of this secret covenant not to execute until after the appeal of the
case was completed, so it did not know the jury was misled and the
sympathy was false.

V. SUMMARY OF ARGUMENT

Counsel for the plaintiff and counsel for the Linvogs had a duty to
disclose both the $20,000 advance payment and the covenant not to
execute against defendants Thomas and Madonna Linvog (Linvog parents)
above their $100,000 insurance policy limits. The duty to disclose arose

from both the State’s outstanding discovery requests that specifically

® Both the State’s Motion to Vacate and Motion for Reconsideration argued that
the Linvog parents were not on the hook because the covenant not to execute limited their
liability to $100,000, negated any joint liability above $100,000, and therefore precluded
any contribution claim against them. See RCW 4.22.060(2). Judge Farris rejected that
argument and ordered the State to pay the unpaid portion of the judgment against the
Linvogs.
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requested information about advance payment and covenants, as well as
RCW 4.22.060(1) that requires five days advance notice to all parties and
the court prior to entering into a covenant not to execute. The trial court
correctly concluded that by keeping the covenant and the $20,000
payment secret both counsel had breached these duties.

However, in analyzing the prejudicial effect of this misconduct the
trial court erred by concluding that the covenant not to execute against the
Linvog parents did not eliminate joint liability and contribution rights
between the State and the Linvog parents. In other words, the court held
that even though the covenant not to execute limited the Linvog parents’
liability to plaintiff at $100,000, they still had joint liability with the State
for the full amount of the verdict, $3.6 million. The trial court’s
misapprehension of this point of law tainted its analysis of the convenant’s
prejudicial effect on two critical aspects of the trial. First, the jury was
told in opening statement by both counsel and in a family car doctrine jury
instruction that the Linvog parents were “on the hook,” responsible to pay
any liability assessed against their daughter Korrine. Yet, because the
covenant not to execute operated as a release and limited the Linvog
parents’ liability to $100,000, these statements of law and fact were
untrue. The affirmative misrepresentation created a false sympathy for the

Linvog parents that they would be exposed to financial ruin if the jury
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assigned a large percentage of fault on its $3.6 million verdict against their
daughter, Korrine Linvog. In denying the State’s Motion to Vacate, the
court erroneously ruled that the Linvog parents were still “on the hook all
the way” (CP at 14), if the State sought contribution after paying their
percentage of fault based on joint liability. The trial court failed to
appreciate that RCW 4.22.060(2) expressly provides that a covenant not to
execute discharges any claim for contribution.

Equally prejudicial was the inability of the State to cross examine
Korrine Linvog about the fact that after she provided testimony in her
deposition to establish the plaintiff’s liability theory against the State (state
trees blocked her view), the plaintiff rewarded her by eliminating the
potential destruction of her parents’ financial security through the
consummation of the covenant not to execute above their insurance policy
limits. The trial court concluded that this was not prejudicial to the State
because disclosure of the covenant not to execute would have made it
clear to the jury that the Linvog parents could still be liable for a verdict
above their $100,000 insurance policy limits. CP at 13. Again, this ruling
was based on the trial court’s erroneous conclusion that the Linvog parents
had liability above $100,000 through a potential contribution claim

brought by the State.
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The trial court’s memorandum decision also inexplicably states
that the State’s attorney had full opportunity to explore Korrine Linvog’s
motive to lie during cross examination at the time of trial. CP at 14. This
ruling is incorrect. Lots of witnesses have a motive to lie. But being able
to show the jury a written agreement that constitutes a substantial
subornation from a plaintiff to Ms. Linvog for having set up the State is
the quintessential core of effective cross examination.’ Because the
covenant not to execute was hidden from the State at the time of trial, the
State was unable to inform the jury of the agreement or explore it in the
cross examination of Korrine Linvog.

Finally, despite finding that counsel for Linvogs and for plaintiff
simultaneously failed to disclose existence of the covenant not to execute
in violation of CR 26 and 37, the memorandum decision without any
analysis imposes no sanction.

The trial court’s erroneous interpretation of the legal effect of the
covenant not to execute is an error of law that is subject to de novo

review.'?

® Part of this cross examination would have included the fact that Ms. Linvog
and her parents went to the accident scene and met with plaintiff’s counsel and his
highway design expert Ed Stevens months before the lawsuit was even filed. RP
(12/15/09) at 12, 22.

1 See Conom v. Snohomish Cy., 155 Wn.2d 154, 118 P.3d 344 (2005) (questions
of statutory interpretation are questions of law subject to de novo review); Mayer v. STO
Indus., 156 Wn.2d 677, 684, 132 P.3d 115 (2006) (a court abuses its discretion when it
applies the law to the facts on untenable grounds); Richards v. Overlake Hosp. Med. Ctr.,
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VI. ARGUMENT
THE TRIAL COURT ERRED IN DENYING THE STATE’S
MOTION TO VACATE BASED ON THE FRAUD AND

MISREPRESENTATION THAT RESULTED FROM A SECRET
COVENANT NOT TO EXECUTE

A. The Attorneys For The Plaintiff And Co-Defendants Linvog
Had A Duty To Disclose The Covenant Not To Execute And
Advance Payment In Discovery
State Interrogatory 49 and Request for Production 11 to plaintiff

propounded September 10, 2005, required the plaintiff to identify and

produce copies of agreements or covenants such as the Stipulation of

Parties Regarding Advance Payment (the covenant not to execute). State

Interrogatory 48 to the plaintiff specifically requested identification of any

monetary payments related to the lawsuit, such as the $20,000 that was

paid by Mutual of Enumclaw in consideration for the covenant not to

execute. CP at 830-34.

The State also sent interrogatories to the co-defendants Linvog.

Interrogatory 17 and Request for Production “M” propounded on July 11,

2006, required the Linvogs to identify and produce copies of agreements

or covenants such as the Stipulation of Parties Regarding Advance

59 Wn. App. 266, 271, 796 P.2d 737 (1990), review denied, 116 Wn.2d 1014, 807 P.2d
838 (1991) (trial court’s decision to grant a new trial afforded greater deference than
decision to deny one).
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Payment. CP at 836-40. CR 26(e)(2) requires that each party seasonably
amend their prior negative responses to these discovery requests.“

The trial court concluded that counsel for plaintiff and for the
Linvogs had breached their duty to disclose to the State the existence of
the covenant not to execute and the advance payment. CP at 9.
Uncoincidentally, both Mr. Spencer, counsel for the Linvogs, and
Mr. Brindley, counsel for the plaintiff, failed to supplement the same
interrogatories. Each firm had between March 1, 2007, the date the
$20,000 payment and agreement were made, and October 29, 2007, the
date the trial started, to comply with their duty to supplement their
discovery responses pursuant to CR 26(e)(2). Neither offered any
justification for their failure to do s0.1?

After the jury’s verdict, neither counsel for the plaintiff nor
counsel for the Linvogs bothered to include in the judgment any credit for
the $20,000 payment. CP at 1236-39. Since the court had ruled that
Mr. Barton was fault-free, the $3.6 million judgment that was entered

against the State and the Linvogs was for joint and several liability,

"' In addition to their duty to supplement under CR 26(e)(2), the discovery sent
by the State to the plaintiff and to the co-defendants Linvog contained language
reminding them and their counsel of their continuing duty to supplement their responses.
CP at 831-32, 836-37.

2 In opposition to State’s Motion to Vacate, Mr. Brindley, counsel for the
plaintiff, did argue that, even though he signed the agreement and cashed the $20,000
check from Mutual of Enumclaw and disbursed the funds, the agreement was never
finalized because Mr. Spencer had not signed it. Not surprisingly, the trial court rejected
Mr. Brindley’s argument. CP at 10.
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entitling the State to a $20,000 set off against the judgment. See
RCW 4.56.050-.075. While the case was on appeal, the Linvogs’
insurance carrier paid the outstanding $80,000 of the insurance policy
limits ($100,000) minus $20,000 paid per the agreement. On January 24,
2008, counsel for the plaintiff filed a partial satisfaction of judgment in the
amount of $100,000. The State was not served with or otherwise given
notice of this payment either. See CR 5; CP at 844.

B. Counsel For The Plaintiff And For The Linvogs Breached A

Duty To Disclose The Covenant Not To Execute Pursuant To

RCW 4.22.060(1)

The trial court found that the existence of the secret release
agreement was not disclosed to the State or the court as required by
RCW 4.22.060(1), that provides, in pertinent part:

A party prior to entering into a release, covenant not to sue,

covenant not to enforce judgment, or similar agreement

with a claimant shall give five days written notice of such

intent to all other parties and the court.

The trial court also agreed with the State that, pursuant to
RCW 4.22.060, both counsel were required to give the State five days

prior notice of the agreement and payment. The court specifically found:

Both counsel were aware of the statutory
requirement and failed to comply with it.

CP at 9 (emphasis added).
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The requirement in RCW 4.22.060(1) for the disclosure of Mary
Carter type agreements has specifically been recognized by numerous
courts. See McCluskey v. Handorff-Sherman, 68 Wn. App. 96, 103-04,
841 P.2d 1300 (1992), aff’d, 125 Wn.2d 1, 882 P.2d 157 (1994), citing
Daniel v. Penrod Drilling Co., 393 F. Supp. 1056 (E.D. La. 1975); Ward
v. Ochoa, 284 So.2d 385 (Fla. 1973); Maule Indus. v. Rountree, 284 So.2d
389 (Fla. 1973); Ratterree v. Bartlett, 238 Kan. 11, 707 P.2d 1063 (1985);
Christopher Vaeth, J.D., Annotation, Validity and effect of “Mary Carter”
or similar agreements setting maximum liability of one cotortfeasor 22
A.L.R.5th 483 (1994). The reason why disclosure is required is because
the existence of undisclosed agreements can prejudice the proceeding by
misleading the trier of fact. When such agreements are disclosed, the trial
court can advise the jury so the jurors can consider the relationship of
parties in evaluating evidence and the credibility of witnesses. Id.

C. Counsels’ Breach Of Their Duties To Disclose The Covenant
Not To Execute Constituted Fraud And Misrepresentation

On a motion to vacate judgment under CR 60(b)(4), the moving
party can prove fraud or misrepresentation by showing that the non-

moving party breached an affirmative duty to disclose a material fact.

13 Part of the legislative rational for requiring five days notice for a covenant not
to execute and other types of settlement agreements was . . . “a legitimate concern that
claimants will enter into ‘sweetheart’ releases with certain favored parties.” [ Senate
Journal, 47th Leg., Reg., Sess. at 636 (Wash. 1981). See App. 3
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Crisman v. Crisman, 85 Wn. App. 15, 21-23, 931 P.2d 163, review denied,
132 Wn.2d 1008, 940 P.2d 653 (1997) (when a duty to disclose exists, the
suppression of material fact is tantamount to an affirmative
misrepresentation). In failing to let the State know about the covenant not
to execute, counsel for the plaintiff and for the Linvogs breached: (1) the
duty to respond to the State’s specific discovery requests about covenants
and advance payments, and (2) the statutory duty to disclose imposed by
RCW 4.22.060(1).

Interrogatories propounded pursuant to CR 33 create a duty to
disclose. When the person responding to the interrogatory asserts the non-
existence of a fact of which that party has or should have knowledge the
requesting party may rely on such statements. Seals v. Seals, 22 Wn. App.
652, 655-57, 590 P.2d 1301 (1979) (husbands failure to disclose
community assets in dissolution proceeding in response to interrogatories
satisfied the fraud element of CR 60(b)(4)).

In this case, the State was entitled to rely upon the negative
responses it received from counsel for the Linvogs and counsel for the
plaintiff indicating that no advance payments or agreements had been
made.

In addition, their failure to disclose the existence of the covenant

not to execute in accordance with the mandate of RCW 4.22.060(1)
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breached a statutory duty to disclose and constitutes fraud and

misrepresentation warranting relief pursuant to CR 60(b)(4). See Favors

v. Matsky, 53 Wn. App. 789, 796, 770 P.2d 686, review denied, 113

Wn.2d 1033, 784 P.2d 531 (1989) (failure to comply with a statutory duty

to disclose amounts to fraud).

D. The Trial Court Erred In Concluding That The Covenant Not
To Execute Did Not Negate Any Claim For Contribution
Between The State And The Linvog Parents
Trial court correctly concluded that counsel for the plaintiff and

counsel for the Linvog parents breached their duties under the discovery

rules and RCW 4.22.060(1) in failing to disclose the covenant not to
execute. CP at9.

Unfortunately, the trial court erred in its analysis of the operative
legal effect of the covenant not to execute. Instead of analyzing the
prejudice from the nondisclosure of the covenant based on its actual
operative legal effect (it was a release), the trial court judged the
prejudicial effect of the agreement based on its actual terms (it was not a
settlement). The court suggested the State was trying to rewrite the terms
of the agreement. CP at 9-15. To the contrary, it was the State’s position
that the covenant not to execute operated as a release in spite of the fact

that it contained self-serving inconsistent language stating it was not a

settlement. The State argued that what Mr. Brindley and Mr. Spencer
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thought about the agreement was irrelevant because the prejudice from the
nondisclosure of the agreement should be judged based upon the operative
legal effect that the agreement had — that it operated as a release. See
Maguire v. Teuber, 120 Wn. App. 393, 398, 85 P.3d 939, review denied,
152 Wn.2d 1026, 101 P.3d 421 (2004) (“The fact that Maguire did not
specifically “release” the defendants is irrelevant; what matters is the
covenant’s operative effect). Joint liability — Use Of Covenant Not To
Execute, 16 David K. DeWolf & Keller W. Allen, Washington Practice:
Tort Law And Practice § 12.25 (3d. ed. 2010) (courts look to the effect of
a covenant not to execute rather than its form or label)."

Ultimately, the trial court concluded that the covenant not to
execute did not operate as a matter of law to release the Linvog parents
and therefore its nondisclosure had not prejudiced the State. CP at 14.
The trial court’s erroneous conclusion that the covenant not to execute did

not constitute a complete, or at least a partial release of the Linvog parents

' Two passages from Mr. Brindley’s declaration showed his inconsistent, self-

contradiction as to his understanding of the legal effect of the covenant not to execute:
I am certain that neither Mr. Spencer nor I ever considered a
covenant not to execute to affect any type of release or settlement
(Emphasis added.)

However, in § 7 to his declaration, Mr. Brindley says:

While it is possible that we [Mr. Spencer and Mr. Brindley] decided
not to finalize the stipulation because either Mr. Spencer or I
realized, by operation of law, such a stipulation might operate as a
settlement and may release Mr. and Mrs. Lindvog, contrary to our
intent, I have only a general recollection of discussing this with
Mr. Spencer. (Emphasis added.)

CP 562-63.
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is an error of law that is subject to de novo review. See In re Marriage of
Wilson, 117 Wn. App. 40, 45, 68 P.3d 1121 (2003) (question of statutory
interpretation are reviewed de novo).

In order to fully appreciate the reasons why a covenant not to
execute operates as a release it is helpful to understand the historical
evolution of tort law on joint and several liability in Washington; most
importantly the policy and changes implemented in the Tort Reform Act
of 1986.° An excellent outline of this is set forth in a law review article,
J. Michael Phillips, Looking out for Mary Carter: Collusive Settlement
Agreements in Washington Tort Ligation, 69 Wash. L. Rev. 255, 266-67
(1994).'° As the law review article notes:

Washington began moving away from traditional common

law principles of fault determination in its 1973 legislation

adopting a system of “pure” comparative negligence, with

the purpose of facilitating recovery by injured persons and

thereby serving the compensatory function of tort law. The

Washington Supreme Court later rejected pleas to abandon

joint and several liability, holding that comparative

negligence did not necessitate such an action, and that

abandoning joint and several liability would only frustrate

the goal of compensation. Fairness among tortfeasors was

deemed subordinate to the goal of fairness to the injured
party. In 1981, the legislature established contribution

> The preamble of the Tort Reform Act of 1986 specifically states that
comprehensive reform is necessary inter alia to address the escalating costs of insurance
and increased exposure to lawsuits of governmental entities in order to improve the
availability and affordability of quality governmental services. In other words a purpose
of this enactment was to protect “deep-pocket” government defendants. For ease of
reference a copy of the preamble is attached as App. 4 to this brief.

' A copy of the entire law review article, including footnotes, is attached as
App. 5 to this brief.
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among joint or concurrent tortfeasors to mitigate any
“unfairness” to defendants who may have been compelled
to pay more than their proportionate share of damages.

In 1986, the Washington Legislature modified the state’s
tort system and, in particular, substantively changed rules
regulating joint and several liability. The legislature
adopted a general rule of several liability based on
proportionate fault, with joint and several liability restricted
to a few specifics situations. An example is when a
plaintiff is free from fault.

The 1986 law requires a trier of fact to allocate liability
comparatively among all entities causing damage,
including the plaintiff, based on each party’s share of fault.
The liability of each is to be several only, except when the
plaintiff is free of fault; in that case, the defendants are
jointly and severally liable for the sum of the shares of all
parties against whom judgment is entered. Thus, when a
faultless plaintiff settles with one defendant prior to
judgment, the amount of joint and several liability is
reduced by whatever amount of fault the trier of fact later
allocates to the settling defendant. One effect of this
provision is to require faultless plaintiffs to exercise
extreme caution in entering into any pre-judgment
settlement agreement.

(Footnotes omitted).

Under the Tort Reform Act of 1986, contribution rights only exist
between tortfeasors who are jointly and severally liable and then only in
limited situations such as when one tortfeasor pays more than that party’s
equitable share of the judgment. See RCW 4.22.050(1); Stewart A. Estes,
The Short Happy Life Of Litigation Between Tortfeasors: Contribution,

Indemnification, And Subrogation After Washington’s Tort Reform Act, 21
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Seattle U. L. Rev. 69, 87 (1997). Therefore, in order for the Linvog
parents to be liable to the State for potential contribution, they had to be
jointly and severally liable with the State for the entire amount of the
jury’s $3.6 million verdict. The conclusion of the trial court that the
covenant not to execute did not negate any claim for contribution between
the State and the Linvog parents was erroneous. The trial court’s decision
is contrary to statute and case law.

First and foremost, RCW 4.22.060(2) specifically provides:

A release, covenant not to sue, covenant not to enforce

judgment, or similar agreement entered into by a

claimant and a person liable discharges that person from

all liability for contribution, but it does not discharge any

other persons liable upon the same claim unless it so

provides.
(Emphasis added.)

In Maguire v. Teuber, 120 Wn. App. at 395, n.3 (2004), this court
specifically held that a covenant not to execute operates as a release. As
in this case, the plaintiff in McGuire attempted to keep co-defendants
Teuber and Hadsel in the lawsuit by referring to the possibility that
judgment would be entered against them and stating in the agreement that
it was not to be construed as benefitting the State in any way. Nonetheless

this court concluded that even though the agreement did not specifically

“release” the defendants, its operative legal effect was to release them
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from the case. Joint and several liability requires each tortfeasor to be.
liable for the entire harm — the plaintiff can obtain full recovery from one
or all of the tortfeasors. Maguire, 120 Wn. App. at 395 n.3.

The covenant not to execute limited the Linvog parents’ liability to
plaintiff to $100,000. Because they were released by the covenant not to
execute and their liability to the plaintiff was limited to $100,000, the
Linvog parents did not have joint and several liability with the State above
that amount. Maguire, 120 Wn. App. at 395. See also Shelby v. Keck, 85
Wn.2d 911, 918, 541 P.2d 365 (1975) (covenant not to execute that set the
upper limits of a parties liability in exchange for $25,000 must be viewed
as a binding settlement and dismissal of that party by the court was
proper); Romero v. West Valley Sch. Dist., 123 Wn. App. 385, 98 P.3d 96
(2004) (covenant not to execute constitutes a release under
RCW 4.22.070). See also Kottler v. State, 136 Wn.2d 437, 447, 963 P.2d
834 (1998) (interpreting RCW 4.22.070 to require that settling parties are
not parties against whom judgment is entered and will not be jointly and
severally liable); Washburn v. Beatt Equip. Co., 120 Wn.2d 246, 840 P.2d

860 (1992) (“Settling, released defendant’s do not have judgment entered
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against them within the meaning of RCW 4.22.070(1) and therefore are
not jointly and severally liable defendants.”).!’

Both of the leading commentators on the Tort Reform Act of 1986
recognize that settlement type agreements such as covenants not to
execute must be treated as a full release in order to fully implement the
intent of the Legislature.

B. Construing Mary Carter Agreements as Settlements
Is Consistent with the Language and Intent of the 1986 Tort
Reform Act

1. The Language of the Statute Indicates That Mary
Carter-type Agreements Constitute Settlements

The language of the 1986 Tort Reform Act and its
interrelationship with the “effects of settlement” statute
suggest that the legislature intended Mary Carter-type
agreements to be treated as settlements. Section 4.22.060,
the effects of settlement statute, specifically identifies
releases, covenants not to sue, covenants not to enforce
judgment, or similar agreements as settlements. While this
section is intended only to come into effect in the case of
joint and several liability, which itself only applies when
there is judgment against the defendants, it appears by
inference that the legislature also intended that when one of
the listed types of settlements is entered into before
judgment, that settlement would prevent judgment against
the settling party, and thereby exclude that party’s damages
from the amount of joint liability. A Mary Carter
agreement, effectively a pre-judgment covenant not to
execute or enforce judgment, should therefore be viewed as

7 Mr. Brindley’s awareness of the holdings in Maguire and Romero is reflected
by the fact that in 2006, two of his partners wrote an article in the WSTLA Trial News
lamenting the fact that both cases had held under the Tort Reform Act of 1986 a covenant
not to execute constitutes a release. For ease of reference, a copy of that article is
attached as App. 6.
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a settlement within this general statutory definition of
settlements. This will foil schemes designed to achieve
joint and several liability by keeping the settling parties in
the lawsuit.

Phillips, 69 Wash. L. Rev. at 273-74 (footnotes omitted).

A contrary and more forceful argument can be made that
the settling defendant has been “released” by the plaintiff,
or has an individual defense, or is immune from liability
because the plaintiff cannot recover any money from that
defendant. The 1986 Act provides that “[jJudgment shall
be entered against each defendant except those who have
been released by the claimant or are immune from liability
to the claimant[,]” or who have prevailed on an individual
defense. Thus, the 1986 Act does not authorize a judgment
to be entered against an immune or released defendant, or
one with a defense. Alternatively, it can be argued that a
“judgment” (as that term is used in the 1986 Act) with real,
adverse consequences has not been entered. Such a hollow
judgment cannot create joint and several liability.

Estes, 21 Seattle U. L. Rev. at 81 (footnotes omitted).

The trial court’s misapprehension of this aspect of the Tort Reform
Act of 1986 turned its analysis of the prejudicial effect of the covenant not
to execute on its head. The State argued that when Mr. Spencer and
Mr. Brindley told the jury that the Linvog parents were “on the hook™ in
their opening statements (see supra, p. 6) and then Mr. Brindley had the
court instruct the jury that the Linvog parents were responsible for the acts
of their daughter (Jury Instruction 18), these constituted material
misstatements of fact and law. The trial court rejected this argument

based on its determination that the statements were true and that the
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Linvog parents were “on the hook all the way” through having to
reimburse the State on a contribution claim for any percentage on a joint
and several judgment above $100,000. CP at 14.

In its Motion to Vacate the State also argued that because the
covenant not to execute had been hidden the State couldn’t use it to cross
examine Korrine Linvog as to her motive and bias to protect her parents.
CP at 1317-20. She was undoubtedly fearful her car accident, that had
seriously injured Mr. Barton, exposed her parents to financial ruin. Her
testimony was critical to establishing the State’s liability. CP at 860-61.
Once she had provided that deposition testimony, the plaintiff entered into
the secret agreement to limit her parents’ liability exposure to $100,000,
their insurance policy limits. CP at 1263-66.'* Here again the trial court’s
analysis of the prejudicial effect of the State’s inability to utilize the
covenant not to execute to challenge Ms. Linvog’s credibility on cross
examination was distorted by its erroneous conclusion that the covenant
not to execute did not eliminate contribution rights between the State and
the Linvog parents. The trial court specifically concluded that “it would
have likely been prejudicial to the State by placing the limits of the

Linvogs insurance before the jury and making it very clear they could still

' Prior to trial the entire $100,000 had been tendered by the Linvogs to the
plaintiff. However, that offer was rejected because the plaintiff wanted to maintain joint
liability between the Linvogs and the State. CP at 555.
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be liable for a verdict above that amount.”"® CP at 13. What the trial
court misunderstood was that the covenant not to execute negated the
possibility that the Linvog parents would ever have to pay more than their
insurance policy limits of $100,000.

The fundamental flaw in the court’s analysis was that pursuant to
RCW 4.22.060(2) the covenant not to execute against the Linvog parents
had the operative, legal effect of releasing them and thereby negating joint
and several liability. If the existence of the covenant not to execute had
been disclosed, the State would have moved to have the Linvog parents
dismissed prior to trial based on RCW 4.22.060(2), and this court’s
interpretation of it in Maguire, 120 Wn. App. at 395; Romero, 123 Wn.
App. at 385. See also, Phillips, 69 Wash L. Rev at 275-76 (Self serving
statement in covenant not to execute agreement that it is not to be
construed as a settlement should not prevent a court from identifying the
agreement for what it is: a settlement of plaintiff’s claims.). See App. 4.

The operative effect of the covenant not to execute was to
eliminate the Linvog parents’ liability to the plaintiff above $100,000.
The trial court’s analysis of the prejudice to the State was completely

skewed by its erroneous conclusion that the liability of the Linvog parents

1 Conversely, the trial court concluded the State was not prejudiced when the
jury was not told the Linvog parents’ liability was limited to $100,000. The latter
conclusion is irreconcilably inconsistent with the former and constitutes plain error.
CP at 14.
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had not been limited and that they were still potentially exposed to liability
above their $100,000 insurance policy limits through a contribution action
by the State. Once the secret covenant not to execute is analyzed in
accordance with its actual operative legal impact — that it was a release of
the Linvog parents — the prejudice from its nondisclosure is patent, and the
Order Denying the State’s Motion to Vacate and for Sanctions should be
reversed.

E. Misconduct Of Counsel In Lying To The Jury And Hiding
Evidence Requires A New Trial

1. Misleading The Jury And The Court Into Believing The
Linvog Parents Would Have To Pay A Large Verdict
Against Their Daughter Improperly Injected False
Sympathy Into The Trial That Resulted In A
Disproportionate Verdict Against The State
When the legal effect of the covenant not to execute is properly
analyzed — as limiting the Linvog parents’ liability exposure to $100,000 —
the prejudice of its nondisclosure becomes clear. In their opening
statements Mr. Brindley and Mr. Spencer falsely implied to the jury that
Mr. and Mrs. Linvog were “on the hook™ for any damages assessed
against their daughter. Supra, p. 6. At Mr. Brindley’s request, the jury
was erroneously instructed that:
A person who maintains or provides a motor vehicle for the
use of a member of his or her family is responsible for the

acts of that individual in the operation of that motor
vehicle.
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Plaintiff’s Proposed Jury Instruction 15, (CP at 1230-32); court’s Jury
Instruction 18 (CP at 1233-34). These statements and the court’s
instruction deliberately created a false impression in the minds of the jury
that the Linvog parents were responsible to pay the entire amount of any
judgment awarded against their daughter Korrine.

Given the serious nature of Mr. Barton’s injuries, the jury’s award
of $3.6 million in damages was not unexpected. The obvious strategy was
to hope that the jury would feel sorry for Mr. and Mrs. Linvog. After all,
they had done nothing wrong other than to provide a car for their daughter.
Yet, a multimillion dollar verdict would have been financially disastrous

20 This strategy worked brilliantly, with the jury awarding 95

for them.
percent of the fault for the accident against the deep pocket defendant, the
State of Washington ($3.4 million) and only 5 percent against the Linvogs

($180,000).! CP at 224-26.

2% This also explains why Mr. Brindley and Mr. Spencer did not just dismiss the
Linvog parents in exchange for the $20,000 advance payment. They did not need them in
the case in order to collect the $100,000 in insurance policy limits. That money would
have been paid on any verdict against their daughter Korrine, who was also covered by
the insurance policy, but was not protected by the covenant not to execute, and would
have remained in the case.

2! The efficacy of this strategy was clairvoyantly predicted in the law review
article of Phillips, 69 Wash. L. Rev. at 257. Mr. Phillips hypothesized a car accident
scenario where the plaintiff and the driver who injured him joined together in a highway
liability claim against the governmental entity that owned the road where the accident
occurred. They then enter into some type of Mary Carter type agreement, for example a
covenant not to execute that limits the liability of the defendant driver. They then join
together to try to inflate the damages against the deep-pocket defendant governmental
entity. The law review article concludes that:
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The denunciation of this type of clandestine scheme has been long-
standing. In 1934, the Wisconsin Supreme Court held that it was against
public policy to enter into secret settlement agreements because doing so
impeded the regular administration of justice — it resulted in the trial of
issues that were not real. The court reversed the judgment in favor of the
plaintiff and condemned the practice of keeping such agreements secret.
Trampe v. Wisconsin Telephone Co., 214 Wis. 210, 252 N.W. 675, 678
(1934). The closest case the State’s research has revealed to the situation
presented in the case at Bar is Poston v. Barnes, 294 S.C. 261, 363 S.E.2d
888 (1987). Poston involved a student who was injured when the school
district van in which he was a passenger was involved in an auto accident.
He brought suit against Mr. Barnes, the driver of the other car, and the
school district. Prior to trial, Poston and Barnes entered into a “Covenant
Not to Execute or Proceed Against Norvell Barnes.” By its terms, the
agreement provided that Mr. Barnes would pay Poston $180,000 over a
period of years, remain a party defendant, and that Poston would not

execute against Barnes for any amount in excess of $500 above the

Because Mary Carter agreements can influence determinations of
proportionate fault, [FN8] their use in Washington Courts—which
determine liability on a “pure” comparative basis [FN9]-could inflate
the liability of non-agreeing defendants. As a result, Mary Carters
conflict with Tort Reform laws enacted in Washington that were
designed at least in part to protect deep-pocket defendants from bearing
more than their fair share of liability.”
See Apps. 4 and 5.
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$180,000 settlement. Unlike this case, the agreement was disclosed, but
the trial court did not allow the jury to know about the agreement. In
reversing, the Supreme Court of South Carolina noted that secret
agreements between plaintiffs and one or more of several multiple
defendants can tend to mislead judges and juries, and border on collusion.
Poston, 294 S.C. at 264, citing Ward, 284 So.2d at 387. The court
recognized that, like the covenant not to execute in this case, the
settlement agreement’s label was essentially a fagade that allowed Barnes
to remain a defendant. The South Carolina Supreme Court held that as a
result of the nondisclosure of the agreement:

[T]he jury was denied information to which it was entitled

as to the sources of remuneration available to the plaintiff

and by whom such remuneration would be paid. The fact

that the agreement was not disclosed to the jury in this

instance facilitates inequity and injustice in the judicial

process. Openness and fairness of trials are essential to

preserving the effectiveness of our judicial system. Under

the circumstances of this case, the agreement should have

been allowed into evidence to insure that an equitable

verdict was reached.
Poston, 294 S.C. at 265.

In this case, both Mr. Spencer and Mr. Brindley knew there was an
undisclosed covenant not to execute that limited the liability of Thomas

and Madonna Linvog to their insurance policy limits. Because they did

not disclose that agreement the State did not know to move to have the
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Linvog parents dismissed. See Estate of Bordon v. State of Washington,
122 Wn. App. 227, 234, 95 P.3d 764 (2004) (Co-defendant dismissed on
State’s motion after entering into Stipulation for Partial Payment of
Damages and Covenant not to Execute with plaintiff). The State did not
know to object when Mr. Spencer and Mr. Brindley told the jury in
opening statement that the Linvog parents were responsible for the actions
of their daughter, “on the hook™ to pay all damages awarded against her.
Accordingly, the State did not recognize that Jury Instruction 18 was a
misstatement of the law to which it should object.

In failing to vacate the judgment in this case the trial court allowed
Mr. Brindley and Mr. Spencer to get away with their deception of the jury
and the deception in getting the court to give an instruction under the
family car doctrine telling the jury that the Linvog parents were
responsible for the acts of their daughter when they weren’t. Such
misconduct should not be condoned in Washington. It is not condoned in
any other state. Id.

2. As A Comment On The Evidence, Jury Instruction 18
Is Presumed To Be Prejudicial

Washington Const. art. IV, § 16 states:

Judges shall not charge juries with respect to matters of
fact, nor comment thereon, but shall declare the law.
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It is error for a judge té instruct the jury that matters of fact have
been established as a matter of law. State v. Becker, 132 Wn.2d 54, 64,
935 P.2d 1321 (1997). For example, in State v. Jackman, 156 Wn.2d 736,
744, 132 P.3d 136 (2006), the court held that including a victim’s birth
date in jury instruction where the victim’s age was an element of the crime
charged violated the prohibition on judges commenting on the evidence.
The practical effect of Jury Instruction 18 was to tell the jury that the
Linvog parents would have to pay any judgment awarded against their
daughter. The trial judge was unknowingly duped into giving this
instruction because the covenant not to execute that limited the liability of
the Linvog parents had been kept hidden from the State, and from the
court.”? See RCW 4.22.060(1) (requiring parties to a lawsuit to give prior
notice to the parties and the court of intent to enter into settlement
agreements, including a covenant not to execute). Errors of law in a jury
instruction are reviewed de novo. State v. Clausing, 147 Wn.2d 620, 626,
56 P.3d 550 (2002) (It is an error of law to submit an issue to jury that is
not warranted by the evidence.).

A judicial comment on the evidence in a jury instruction is not
structural error or prejudicial per se. State v. Levy, 156 Wn.2d 705, 725,

132 P.3d 1076 (2006). Rather, it is presumed prejudicial and the plaintiff

?2 The trial court’s Memorandum Decision does not even mention Instruction 18
or analyze the State’s argument that it was an erroneous misstatement of law.
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and the Linvogs bear the burden to show the absence of prejudice. As
noted previously, because the jury’s verdict was so heavily in favor of the
Linvogs (5 percent fault) and against the State (95 percent fault) the
presumption of prejudice cannot be overcome. The Order Denying the
State’s Motion to Vacate Judgment and for Sanctions should be vacated
and a new trial ordered.”

3. Hiding Relevant Evidence Should Be Presumed
Prejudicial

Like destroyed evidence, hidden evidence should be presumed
prejudicial because it denies a party the opportunity to present it to a jury.
With regard to the spoliation of evidence, courts apply a rebuttable
presumption that shifts the burden of proof to the party who destroys or
alters important evidence. Pier 67, Inc. v. King Cy., 89 Wn.2d 379, 385,
573 P.2d 2 (1977) (failure to produce evidence in the possession of one
party allows an inference that the evidence was prejudicial). In
determining whether to apply the rebuttable presumption, courts consider:

(1) the potential importance or relevance of the
missing evidence; ‘
(2) the culpability or fault of the adverse party.

Marshall v. Bally’s Pacwest, Inc., 94 Wn. App. 372, 381, 972 P.2d 475

(1999).

3 See sections H and I infra, discussing the appropriate relief to now be afforded
to the State.
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In Magana v. Hyundai Motor America, Inc., 167 Wn.2d 570, 580,
220 P.3d 191 (2009), Hyundai had failed to produce documents, falsely
answered interrogatories, and willfully spoiled evidence. Unlike the case
at bar, Hyundai actually disclosed the existence of the evidence prior to
trial. However, that did not sway the court from concluding that the only
suitable remedy under these circumstances was a default judgment.

The conduct at issue here is more egregious, because the existence
of the covenant not to execute was hidden throughout the trial and its legal
effect was affirmatively misrepresented to the jury. The conduct of
opposing counsel in this case was antithesis of justice — omnia
presomentra contra spoliotum — let all be presumed against a despoiler of
evidence. Because the secret covenant was relevant to significant issues
before the court and jury, its non-disclosure should be presumed to have
prejudiced the outcome of this case. The order denying the State’s Motion
to Vacate and for Sanctions should be reversed.

F. Counsel Should Not Be Rewarded For Their Failure To
Disclose The Covenant Not To Execute In Discovery

The concept of presenting full, truthful evidence to a judge and
jury is well rooted in the law.>* An essential component of the American

judicial system is contained in the rules of discovery that were violated by

2 “If he has born false witness in a civil case, he shall pay damages in that suit.”
Code of Hammurabi, ca. 1760 B.C.
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both Mr. Brindley and Mr. Spencer when they failed to disclose the
existence of the $20,000 advance payment and the covenant not to
execute. Their legal transgressions were compounded by affirmative
misrepresentations to the jury that the Linvogs were “on the hook,”
responsible to pay all damages the jury chose to assess against their
daughter Korrine.

The Washington Supreme Court has approved decisive and
substantial relief when discovery violations prejudice the rights of the
litigant. In Wash. State Physicians Ins. Exchange & Ass’n v. Fisons
Corp., 122 Wn.2d 299, 858 P.2d 1154 (1993), the court discussed the
issue of discovery sanctions in light of CR 11 and CR 26(g) noting that
both take the position sanctions are mandatory when a violation of the rule
is found. The court noted that misconduct, once tolerated, will bring more
misconduct when those who might seek relief against abuse will instead
sort to it in self defense.”® The standard for determining what sanctions
are appropriate rgquires the sanctions ensure that the wrong doer does not
profit from the wrong. Fisons, 122 Wn.2d at 355-56; Gamon v. Clarke
Equip. Co., 38 Wn. App. 274, 686 P.2d 1102 (1984), aff’d, 104 Wn.2d
613, 707 P.2d 685 (1985) (sanctions held to be inadequate and new trial

granted).

% Judge Farris poignantly observed that an assortment of these types of “wink-
wink deals” go on in personal injury litigation. RP (6/4/10) at 38.
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In a situation such as that presented here, where the discovery
violations are not discovered until after the trial is concluded, the
appropriate remedy should be an order vacating the judgment. Roberson
v. Perez, 123 Wn. App. 320, 96 P.3d 420 (2004), review denied; 155
Wn.2d 1002 (2005) (judgment vacate based on failure to disclose relevant
evidence in discovery).

In Roberson the court noted the distinction between the standard
for a new trial based on newly discovered evidence under CR 60(b)(3),
and the standard for “a new trial based on evidence that was withheld in
discovery, under CR 60(b)(4). CR 60(b)(3) requires that newly discovered
evidence would probably change the result of the trial before relief can be
granted. To the contrary, CR 60(b)(4) does not require a showing that the
new evidence would have materially affected the outcome of the first trial.
Roberson, 123 Wn. App. at 336, quoting Seaboldt v. Pennsylvania R.R.,
290 F.2d 296, 300 (3d Cir. 1961):

[IJt cannot be stated with certainty that all of this would

have changed the result in the case. But, . .. a litigant who

has engaged in misconduct is not entitled to “the benefit of

calculation, which can be little better than speculation, as to

the extent of wrong inflicted upon his opponent.”

In short, substantial prejudice in the context of discovery non-

compliance is not determined by whether the evidence probably would

have changed the result of the trial. Instead the applicable standard is
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whether the withheld documents were material to the aggrieved parties’
fair presentation of its case at the time of trial. Roberson, 123 Wn. App. at
336. If the covenant not to execute had been disclosed, Thomas and
Madonna Linvog would have either been dismissed on the State’s motion,
or if that motion were denied, the jury would have been made aware of
their limited liability exposure and Korrine Linvog would have been cross
examined about the fact that once she provided the testimony to set up the
plaintiff’s liability case against the State, her lawyer and the plaintiff’s
lawyer entered into an agreement that eliminated the potential economic
disaster she had created for her parents. Mr. Brindley and Mr. Spencer
should not be allowed to profit from their deceptions and
misrepresentations. Fisons, 122 Wn.2d at 355-56.

G. The Trial Court Abused Its Discretion In Failing To Sanction
Serious Discovery Violations

Although the trial court’s memorandum decision explains why it
[erroneously] denied the State’s Motion to Vacate the Judgment, it
contains no analysis and gave no basis for its denial of the State’s Motion
for Sanctions under CR 26 and 37. The reason given by plaintiff’s counsel

for his failure to disclose the covenant not to execute was that the
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agreement was only “proposed because even though he signed it Linvogs
lawyer had not.”®

Mr. Brindley offered no explanation for his failure to disclose his
$20,000 payment. Mr. Spencer explained that he did not disclose the
existence of the agreement because he was not involved in drafting the
Linvogs’ responses to discovery and, although it is his practice to do so,
he has no recollection of reviewing the answers “it never crossed [his]
mind to review the prior discovery responses,” not withstanding the clear
mandate of CR 26(c)(2). CP at 556-57.

Whether an attorney has engaged in a reasonable inquiry is judged
by an objective standard. Amy v. Kmart of Wash. LLC, 153 Wn. App. 846,
223 P.3d 1247 (2009). CR 26(g) requires an attorney to sign all discovery
responses certifying that the attorney has made a reasonable inquiry.
Again, this case is similar to the Magana case where Hyundai’s defense
counsel, purportedly relying on their previously gathered information and
without checking with their client Hyundai, denied the existence of prior
seatback failures in initial responses to plaintiff’s discovery requests, and
“then Hyundai failed to supplement its incorrect responses, as required by

CR 26(e)(2).” Magana, 220 P.3d 127 [167 Wn.2d 570]

% Again, based on the fact that he signed the agreement and cashed the $20,000
check this argument was summarily rejected by the trial court that found the lack of
signature by Mr. Spencer did not render the agreement invalid. CP at 10. That ruling has
not been appealed.
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The failure to disclose the covenant not to execute in violation of
the discovery rule substantially prejudiced the State and its ability to
prepare for and try this case. The trial court abused its discretion in failing
to impose any sanction against Mr. Brindley and Mr. Spencer under CR 26
and 37. The Order Denying the State’s Motion to Vacate Judgment and
for Sanctions should be reversed.”’

H. The State Is Entitled To Its Reasonable Attorneys Fees And
Costs

Pursuant to RAP 18.1, the State requests an award of the
reasonable attorneys fees and costs incurred during the first trial, the
appeal from that trial, the litigation of the State’s Motion to Vacate and for
Sanctions, and this appeal. CR 26(g) provides:

If a certification is made in violation of the rule, the court,
upon motion or upon its own initiative, shall impose upon
the person who made the certification, the party on whose
behalf the request, response, or objection is made, or both,
an appropriate sanction, which may include an order to pay
the amount of the reasonable expenses incurred because of
the violation, including a reasonable attorney fee.

2" After the State paid its portion of the judgment and those funds were
withdrawn from the registry of the Snohomish County Superior Court into the Luvera
law firm’s trust account, during the pendency of the motion to vacate, Mr. Brindley
sought additional interest based on the difference between the rate of return the money
was earning in the trust account and the rate of interest stated in the judgment. As an
alternative basis for denying that motion, the court did indicate that it was sanctioning
Mr. Brindley. CP at 43-47, 217-55. However, that assumed the court had the authority
to order the payment of additional interest by the State when, pursuant to
RCW 4.92.160(2), once payment had been made to the court for the benefit of the
judgment creditors, the judgment against the State was satisfied. CP at 67-182.
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As the trial court concluded, Mr. Brindley and Mr. Spencer
violated the rules of discovery by failing to make a reasonable inquiry
before certifying their discovery responses. See CR 26(g). A moﬁetary
penalty is the appropriate sanction. See Amy, 153 Wn. App. at 865-66
(amount of sanctions imposed was more than six times the verdict). Since
the first judgment was the product of misrepresentation and fraud, this
case will need to be retried and all expenses from the first trial onward
have been for naught. See Mayer, 156 Wn.2d 677 (upholding
compensatory award of attorney fees for first trial and appeal as a proper
discovery sanction under CR 26(g)). There are no lesser sanctions that
will make the State whole. Fisons, 122 Wn.2d at 355-56.

L At A Minimum, The Appropriate Remedy For Counsels’

Misconduct Is To Require Them To Disgorge Any Funds They

Have Received In Profit

Here again, CR 26(g) and 37(d) authorize a court to impose
sanctions against a party for failing to respond to an interrogatory or a
request for production. CR 37(d) states that an evasive or misleading
answer is treated as a failure to answer. Under CR 37(d) it is not
necessary for a party seeking a sanction to prove a willful or intentional
failure to respond — sanctions are available regardless of state of mind.
Similarly, a subjective belief or good faith alone, will not shield an

attorney from sanctions under CR 26(g). As noted in the proceeding
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section, neither Mr. Brindley nor Mr. Spencer offered any legitimate
excuse for their failure to disclose the $20,000 advance payment and the
covenant not to execute that were specifically requested by the State in
discovery. Moreover, as the trial court' noted, both counsel were well
aware of their obligation to disclose the existence of the covenant not to
execute pursuant to RCW 4.22.060(1) “Both counsel were aware of the
statutory requirement and failed to comply with it.” CP at 9.

The true remedy to which the State is entitled is to have the
judgment vacated, be repaid the $3,888,406.16 the State has already paid
to satisfy that judgment with interest and be reimbursed for all costs and
attorneys fees wasted from the beginning of trial though the resolution of

1.*  Unfortunately, it is likely that Mr. Barton has already

this appea
expended a substantial amount of the judgment proceeds and neither he
nor the Linvogs have the financial means to reimburse the State for its

attorneys fees which exceeded $400,000 at the time of the State’s Motion

to Vacate. CP at 473-74. Accordingly, even assuming this court reverses

28 At the time when the State’s Motion to Vacate and for Sanctions was pending
in the trial court, the $3,795,773.86 ($3,779,636.33 plus $16,137.53) the State had paid to
satisfy its 95 percent share of the judgment, plus interest, was being held by plaintiff’s
counsel in the Luvera Law Firm trust account. CP at 217-21. However, Mr. Brindley
disbursed that money to his client and undoubtedly to his law firm on May 3, 2010, the
date the trial court issued its memorandum decision indicating an intent to deny the
State’s Motion to Vacate. Pursuant to the trial court’s order entered on June 4, 2010, the
State has also satisfied the remaining of the unpaid portion of the Linvogs’ share of the
judgment of $80,000 plus interest amounting to $92,632.30. CP at 40-42. The total paid
by the State was $3,888,406.16. See App. 7.
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the trial court and orders the judgment be vacated that is likely to be a
Pyrrhic victory for the State of Washington. Furthermore, requiring
Mr. Barton and the Linvogs to pay for the wrongdoing of their attorneys is
unfair.

Therefore, as an alternative to ordering a new trial, the State of
Washington requests by way of relief that Mr. Brindley and Mr. Spencer
be required to pay the State’s costs and attorneys fees and to disgorge all
funds that their law firms received in profit (income minus costs) and pay
that amount to the State of Washington as a sanction for their discovery
violations and in restitution. See RAP 12.8; Goldberg v. Sanglier, 96
Wn.2d 874, 887, 639 P.2d 1347 (1982) (disgorging of profits is the
appropriate restitutionary remedy to prevent unjust enrichment from
wrong-doing). This will avoid the expenses of a new trial in this case, and
any potential malpractice actions that would arise against Mr. Brindley
and Mr. Spencer depending upon what the outcome was if this case were
tried again. This remedy also affords substantial compensation to
Mr. Barton. Most importantly, this sanction would “. . . insure that the
wrong doer does not profit from the wrong.” Magana, 167 Wn.2d at 590,

quoting Fisons, 122 Wn.2d at 355-56.
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VII. CONCLUSION

The trial court misinterpreted the legal effect of the secret covenant
not to execute that was wrongfully hidden by counsel for plaintiff and
counsel for the Linvogs. That covenant not to execute eliminated joint
liability and contribution claims, operating as a release of the Linvog
parents. When correctly analyzed the prejudice to the State from the
nondisclosure of the covenant not to execute is apparent requiring that the
judgment below be vacated. CR 60(b)(4). In addition, the attorneys that
engaged in this misconduct should be sanctioned so as not to profit from
their deception. The order denying the State’s Motion to Vacate and for
Sanctions should be reversed, and counsel for both the Linvogs and

plaintiff should be ordered to pay the State’s costs and attorneys fees and
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disgorge all profit they received in the litigation of this matter in
compensation to the State of Washington.

RESPECTFULLY SUBMITTED this 15th day of September,
2010.

ROBERT M. McKENNA
Attorney General

MICHAEL P. LYNCH, WSB
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motion involves facts that occurred outside of trial, I find the facts and make the conclusions of
law set forth below.

This case arose out of an automobile accident. Defendant Korrine Linvog was driving her
parents’ automobile. Ms. Linvog entered into an intersection and crashed into the Plaintiff, Jared
Barton, who had been driving straight down the highway on his motorcycle. Mr. Barton had the
right of way as he had oo stop sign and Ms Linvog bad a stop sign.

The Plaintiff sued Ms. Linvog and her parents under the family car doctrine and also sued
the Sate of Washington on a theory of improper highway maintenance or design. The essence of
that theory as it was later developed at trial was that the State had painted the stop line for the
intersection in an improper location creating a trap at night. Plaintiff alleged if a car stopped at
that line the trunks of a row of trees would line up to block the view of cars traveling toward the
intersection. Furthermore, the way the trees lined up at that location and the lighting at night
were such that a driver could not easily tell the view was obstructed.

Sometime prior to March of 2007, the Plaintiff's lawyer and the Linvogs’ lawyer had oral
conversations wherein Plaintiff’s lawyer advised his general practice was to not try to collecta
civil judgment against individual defendants like the Linvogs over and above the amount they
were coveredby insurance. The State has stated as a fact that this was an orel agreement or
contract. There is no evidence to support that conclusion, Both counsel to the conversation
indicate this was simply a statcment of how counsel generally operated. There is no evidence
Plaintiff’s counsel made a binding promise to not collect against the Linvogs at this time. There
is no evidence Plaintiff received any consideration for an agreement at this time. The State’s
claim there was an oral agrecment at this time I find not true.

This conclusion is supported by the fact that Linvogs’ lawyer and Plaintiff’s lawyer later
sought an actual agreement. Plaintiff’s lawyer sought an agreement because his client needed
money for medical care. Defendants’ lawyer sought fo get some limit on liability because he
knew the prior discussions were not binding. In March of 2007 the Linvogs’ attorney and
Plaintiff’s attomey reached an agreement on behalf of their clients. Specifically the Plaintiff’s
attorney refused to agree to anything that would releasc Korrine Linvog’s liability and thereby
prevent joint and several jiability. The agreement was that if the Linvog parent Defendants
(Thomas and Madonna Linvog) paid $20,000 to Plaintiff, then Plaintiff agreed that he would not
execute on any judgment against the Linvog parents that exceeded the $100,000 limits of their
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insurance coverage. It was the understanding and intent of both parties that the agreement would
not affect or prevent Plaintiff from executing on any judgment amount exceeding $100,000 from
defendant Korrine Linvog. It was also their mutual intent that the agreement would not prevent
the Plaintiff from seeking full payment of any judgment against the State including the Linvogs’
portion of any joint and several judgment even if that exceeded $100,000. It was also their
understanding and intent that the agrecmem did not prevent the State from seeking
reimbursement from the parents Linvog for any percentage of the Linvogs’ liability, even if that
exceeded $100,000. Plaintiff’s counsel and Linvogs’ counsel believed the agreement was valid
and enforceable on these terms.

Defense counsel placed the agreement in writing and sent an unsigned copy of that with a
$20,000 check from Linvogs’ insurance company to Plaintiff’s counsel. Plaintiff’s counsel
signed the agreement and cashed the check. A true and accurate CopY of the agrecment is
attached as Appendix 22 to the State’s motion.

At the time this agreement was reached, both Plaintiff and Defendants Linvog had
previously received and answered in the negative discovery requests which specifically inquired
whether there were any payments made or covenants not to execute. Plaintiff’s counsel and
Defendants’ counsel had a duty under the court rules to supplement their answers, but due to
oversight failed to do so. .

Pursuant to RCW 4.22.060 both counsel were also required to give the State notics of the
agrecment and payment five days prior, and the State had a right to object. Both counsel were
aware of the statutory requirement and failed to comply with it.

The matter thereafter proceeded to trial. The jury retumed a verdict of $3.6 million with 95%
Jiability attributed to the State and 5% Liability attributed to Korrine Linvog. A directed verdict
was granted for Plaintiff on the State’s claim that Plaintiff was negligent. The State did not
become aware of the pretrial agrecment until after trial and after the appeal of the case was
completed.

Much of the State’s analysis in its motion hinges on this court rewriting the terms of the
agreement on the basis that some of the terms are not legally possible. Based on Maguire v.
Tueber, 120 Wn. App. 393, 85 P.3d 939 (2004), the State argues the agreement operated as a full
release of the Linvogs even though the ph:ﬁes to the agreement clearly did not intend that.
Mcguire holds that where the parties intend an agreement to not enforce to be a full and complete
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settlement of all issues it is a full release. That court was very careful to emphasize more than
once and in italics that this was due to the intent in that case to make a full settlement. That was
not the intent in this case and this case is thus distinguishable. Mcquire effectuated the true intent
and effect of the parties’ agreement. It does not stand for the proposition a court can completely
rewrite a contract in terms contrary to the intent of the parties. If the terms the parties agreed on
truly are legally impossible, then the contract is rescinded due to mutual mistake. On the other
hand, if the terms are legally possible the contract is interpreted and defined by what the parties
intended. In judging whether this agreement had any prejudicial effect, it must be judged, if at
all, according to its actual agreed terms, not some version rewritten by the court or the State.

Plaintiff argues that because Linvogs® attorney never signed the written document the
agreement to not execute was never finalized and thus is not a reason to vacate. The lack of
signature would not likely render this agreement invalid under Washington law given Linvogs’
attorney drafted the document, the check was cashed resulting in performance, and both sides
agree on the terms of the agreement. However, it is possible it is invalid or unenforceable, at
Jeast as against the State, fora number of reasons. It may be against public policy, violate RCW
4.22.060, be legally impossible and based on mutnal mistake. I make no final determination on
the validity of the agreement as counsel have not addressed all of these issues and because itis -
not necessary for me to do so on this motion to vacate.

The potential evil in so called “Mary Carter” agreements is that the parties to the agreement
become secretly realigned and then coliude to bring about a certain result at trial. Thus, for this
motion what is important is not whether the agreement ultimately is found by a court to be valid
and on what terms. What is relevant is whether the parties to the agreement believed it was valid
at the time of trial and what terms they acted on believing them valid. I find that the parties to the
agreement believed at the time of trial that the agreement was valid according to the terms they
agrecd on. That is why Plaintiff’s attorney accepted the $20,000 and Linvogs’ attorney did not
 ask to have the money returned.

Secret “Mary Carter” type agreements generally only result in reversal if they prejudice a
party. Prejudice can occur because the agreement can cause a secret realignment of the parties
which may result in some circumstance at trial which then deny the non agrecing party a fair
trial. While the agreement in this case was secret, it did not secretly realign the parties.
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Defendants Linvog’s alignment with the Plaintiff on liability was kmown to the State’s
Jawyer well before trial. Defendants Linvog made their intentions to blame the State and not
blame Plaintiff known to the State’s lawyer long before trial by refusing to join with the State to
proffer experts on the State’s liability theories. The Linvogs’ lawy& §lmﬂy stated at trial that
they were not aligned with the State on liability, only on damages. The State’s lawyer expressed
1o surprise verbally or nonverbally as to Linvogs’ alignment with Plaintiff. He knew they were
going to try and pin all the blame on the State. This alignment of the parties was out in the open
and clear throughout the trial to the lawyers, this sitting judge, and to the jurors. There was no
secret realignment.

Purthermore, this alignment did not come about because of the agreement. It existed
because it was the best plausible supportable theory Linvogs could put forward to avoid liability.
Ms. Linvog had the stop sign. Thus she was liable unless she could blame something or someone
else. It is not unusual or unexpected for codefendants to point fingers at each other. As between
pointing fingers at the State government versus the sympathetic Plaintiff, the Linvogs’ trial
strategy of blaming the State was not surprising. The claim the State was at fault was strong and
supported with facts, while the claim the Plaintiff was at fault was weak and speculative.

There was a directed verdict against the State on ts contributory negligence claim against
the Plaintiff because it was based entirely on speculation as to whether the Plaintiff's headlight
met legal requirements. Furthermore, this contributory negligence claim rested on the testimony
of two civilian witnesses that were not helpful to Ms. Linvog. Those witnesses were driving
down the highway from the opposite direction as Plaintiff. They said the motorcycle light
seemed dim. However, these witnesses were viewing the motorcycle from much further away
than Ms. Linvog. The rather measured observation they testified about suggesis they observed
the motorcycle for an appreciable period from quite a distance away before the accident. In
context, this testimony was actually very damping and not helpful to Ms. Linvog as it proved
without a doubt the motorcycle was observable from her much closer location absent an
obstruction. Given this testimony put on by the State, joining Plaintiff’s tree blockage argument
was her only way to explain why she did not see the motorcycle. Furthermore, had Linvogs
attempted to join in the State’s contributory dim light theory, that may well have been perceived
by the jury as inconsistent with the theory the view was blocked. Experienced trial counsel
understand the benefit of arguing one strong consistent theory to a jury rather than throwmg up
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alternate weak theories that can weaken a case and the client’s credibility. In short, Linvogs had
real trial strategy reasons not to join in the States’ contributory negligence claim.

In contrast, the Plaintiff’s claim the State was at fault was well supported by strong physical
facts. These facts showed if a car stopped at the linie painted by the State it would put the driver
in a position where a row of trees” trunks would line up just right forming an invisible black wall
blocking the view to the left. Becansc the obstruction was not due to leaves and bushes and did
not exist except from a specific spot, it would not necessarily be known to someone who bad
driven the road before or noticeable at night. If a driver had stopped elsewhere before the
intersection, the trees would not line up and the driver could see between the trunks. In addition,
there was evidence the State had previously placed the stop line where it was supposed to be and
110 onc from the State could explain how or why it got moved other than through oversight. In
choosing trial strategy, all of this would have been known to Linvogs’ experienced trial lawyer
through discovery. '

. Blaming the State also created little risk for the Linvogs. There was little likelihood they
would have to pay the State’s percentage of a joint and several judgment. There was some
possibility the State would end up paying their portion which might at least delay when they
might have to pay. In shoxt, I find that Linvogs’ aligned with Plaintiff and not defendant on
liability because it was their best trial strategy.

Furthermore, bad Linvogs’ attorney not belicved blaming the State was the best strategy, the
agreement did not prevent him from arguing other theories. While the State in its brief seems to
insinuste the agreement required the Linvogs to take a position at trial, there is no such language
in the written agreement and no testimony that that was a requirement. If anything, the
agreement arguably gave Linvogs a motive to argue Plaintiff was negligent. If Plaintiff was
found negligent there was no possibility the Linvog parents would have to pay anything above
$100,000. This again belies the claim trial strategy was driven by the preirial agreement.

The agreement did not realign the parties in this case. Linvogs aligned with Plaintiff )
blaming the State because of the facts in the case. More importantly, regardless of the reasons,
the alignment was not secret so did not affect the fairness of the trial. ‘

The classic characteristic of true “Mary Carter” agreements is that they secretly make what
one party receives contingent on a certain outcome produced at trial. Significantly, the agreement
in this case lacks this defining characteristic of a “Mary Carter” agreement. The Linvog parents
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received their benefit of the bargain that Plaintiff would not execute against them personally
regardless of what they argued at trial or what the verdict was. They were free under this
agreement to argue Plaintiff was 100% at fault if they wished. The covenant not to execute was
enforceable even if no liability was found against the State.

The State argues it was prejudiced because it did not get an opportunity to explore the
agreement as a bias issue with Ms. Linvog. While sometimes agreements between parties may be
r;lcvant on the issue of bias, that is not always the case. The State does not exactly elaborate how
it could have inquired under the facts of this agreement and this case in a manner that would
have been effective or relevant to probe bias. Had the State inquired into the agreement, the other
parties would have been able to delve into the specifics of the agreement to show no bias. They
would have been able to bring out that Ms. Linvog would still be individually liable for any
amount of any judgment against her. She could be held personally liable 100% for any joint and
several liability including the State’s portion. Her parents were still liable to the Plaintiff directly
for up to $100,000 and ultimately fiable for an unlimited amount through having to reimburse the
State for any percentage of a verdict against Ms. Linvog. The jury would be informed that the
Linvog parents’ liability insurance was $100,000 and that if a verdict against their daughter came
in for more they would have to reimburse the State for that amount out of their own funds. The
jury would be informed that the only way the Linvog parents’ Tiability was truly limited was if
they successfully blamed the Plaintiff and he was found partly responsible, which could only”
make Linvogs not blaming the Plaintiff scem more credible.

I am not holding what, if any inquiry into the agreement, would have been admissible.
However, I am finding that even if inquiry were allowed it would not have been helpful fo the
State to prove bias. Instead it would have likely been prejudicial to the State by placing the limits
of Linvogs® insurance before the jury and making it very clear they could still be liable fora
verdict above that amount.

The State’s suggestion this agreement created bias because it left Linvogs no longer in an
adversarial position with the Plaintiff would not be born out by the specifics of the agreement on
cross examination. It also erroneously assumes that $100,000 of the insurance company money is
just throw away that is not sufficient for counsel to really defend. The fact it was offered in
settlement does not mean that if there is no settlement insurance counsel will not attempt to

vigorously defend it
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The State also argues that Korrine Linvog changed her testimony because of the agreement
and the State was deprived the opportunity to show that. Tf Kormrine Linvog changed her
testimony, the State’s lawyer had full opportunity to impeach her with her prior deposition and
statements. Her testimony was all over the map. However, if she changed her testimony to say
she did not look left then that was consistent with the State not being liable as then the cause of
the accident was she just didn’t look. If she changed her testimony to say she did look left, that
is changing her testimony in a way to blame the other defendant for the accident. This is
something co-defendants have a motive to do with or without any pretrial agreement. To the
extent she had a motive to lie, it wasn’t because of anything in the agreement, it was the garden
variety motive to place blame on the other defendant to take blame away from herself. This kind
of motive to lie was well known to the cross examining State’s attorney at the time of trial. He
had full opportunity to explore it. .

Finally, the Stato argues that it was prejudiced because the jury might have felt sorry for the
Linvog parents, The State argues the jury rendered a higher verdict against the deep pocket State
5o as to not put the individual defendants in financial ruin.

There is nothing to support this argument except speculation. No one made any statement or
argument fo the jury suggesting they do this. Such argument was forbidden by a motion in
Jimine. The jury was given an instruction to not be swayed by sympathy and there is no evidence
they ignored that. The only time the Linvog parents were even mentioned at trial was in passing
in opening statement to explain why they were on the case caption. The parents did not sit at
counsel table. They were such a non presence at trial that they were not on the verdict form and
no one noticed. If mere speculation a jury based its decision on a desire to not financially ruin
defendants were enough to vacate a verdict, ‘no verdict could ever stand.

‘While one lawyer did state consistent with the family car doctrine that the parents were
liable if Korrine were liable, that was true. Liability up to $100,000 is still Yability against them
even if they have insurance coverage. The State’s lawyer could not object and say, they aren’t
tiable it is their insurance company. They were still also liable through having to reimburse the
State for any and all portions of their percentage on & joint and several judgment above
$100,000. They were still potentially on the hook all the way.

This kind of potential prejudice the State argues existed in this case does not arise from the
existence of the pretrial agreement. Tt s the potential for jury misconduct that exists in every case
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like this where there is a deep pocket defendant and individual defendants. That possibility
existed in this case because there was 2 government entity and individuals as defendants.

While it is true the jury allocated a large percentage of liability to the State, if the State felt
that was based on inappropriate sympathy or jury misconduct, or that the court should have
modified the verdict as not supported by the evidence, those are issues that could have and
therefore had to be raised on direct appeal. »

Furthermore, having personally viewed this trial the verdict was not contrary to the evidence
or surprising. The theory of Hability was well thought out, supported by very solid facts, and
presented by lawyers that clearly knew how to orally deliver acasetoa jury. The theories raised
were not likely to result in an equal split of liability between the co-defendants. Either Ms.
Linvog's view was obstructed or it was not. Clearly the jury thought it was.

The State’s motions to vacate the judgment and for sanctions are denied. As e memorandum
decision is not an order, you must prepare a final order for signature consistent herewith. For
convenience, if you wish you may attach and incorporate this memorandum decision. If you

cammot reach agreement on the form of the order, please contact my law clerk at 425-388-3449

for a presentation date.
Sinc':en:ly Y ’
(557" F PN
Anita L. Farris
Superior Court Judge
Ce: Court File
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The Committee believes that with the creation of the right to contribution a
party defendant will be able to join another party who may be liable for contribution
in the original action under current Civil Rule 14, relating to third party practice.
This means that a defendant will not be bound by the plaintiff's choice of defend-
ants. It is in the interests of judicial economy to have all of the liability issues deter-
mined in one action. The judge will naturally continue to have authority to require
separate trials as to issues or parties where justice requires.

This section also essentially eliminates the doctrine of implied indemnity
between active and passive tortfeasors. Under current law where the active/ passive
analysis can be applied, the entire liability can be shifted from the passive tortfeasor
to the active tortfeasor. Rufener v. Scott , 46 Wn. 2d 240 (1955); Nelson v.
Sponberg , 51 Wn. 2d 37 (1957). The implied indemnity doctrine thus is another
form of the "all-or—nothing" rule which is being departed from in this bill which
favors comparative fault principles.

A party who settles with the claimant is entitled to seek contribution from other
liable parties if in settling with the claimant the liability of party against whom
contribution is sought has been extinguished and to the extent that the amount paid
in settlement was reasonable at the time of settlement.

Section 13. Enforcement of Contribution

This section sets out the procedure for enforcing the right of contribution
against another liable party. It addresses both the situation where the comparative
fault of the two parties involved has previously been established by the court and
where the comparative fault of the two parties has not been previously established.
In those cases where it has been established, the parties seeking contribution must
commence the contribution action within one year after the judgment which estab-
lished the comparative fault has been rendered. In those cases where the compara-
tive fault has not alrcady been .established, the party may enforce the right of
contribution whether or not a judgment has been rendered against the parties seek-
ing contribution or the party against whom contribution is sought. This means that
neither party need have a defendant in the lawsuit brought by the claimant. All that
is required to start an action for contribution is that the party must allege that he
has paid more than his proportionate share of the fault. The party seeking contribu-
tion must have either discharged the common liability within the statute of limita-
tions and commenced an action for contribution within one year of that payment, or
have agreed while the action was pending to discharge that liability and within one
year both paid the claimant and commenced this action for contribution.

Section 14. Effect of Release

This section differs from the Uniform Comparative Fault Act in that the final
judgment of the claimant is reduced by the amount paid for a release (unless the
amount paid was unreasonable at the time the reléase was granted) instead of the
comparative fault of the released party as determined in the lawsuit. This approach
was decided upon in order not to discourage parties from settling with claimants. It
was a concern of the Committee that if a released party could not be guaranteed
that he would not be subject to additional liability at some point in the future
depending upon some comparative fault apportionment, it would discourage parties
from entering into such releases.

The bill does not establish any standards for determining whether the amount
paid for the release was reasonable or not. It is felt that the courts can rule on this
issue without specific guidance from the Legislature. The reasonableness of the
release will depend on various factors including the provable liability of the released
parties and the liability limits of the released party's insurance.

“There is a legitimate concern that claimants will_enter into "sweetheart”
releases with certain favored parties. To address this problem, the section requires
that the amount paid for the release must be reasonable at the time the release was
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entered into. Furthermore, it requires parties desiring to enter into such releases to
give five m&a notice to all other parties of the terms of the release. A special provi-
sion allowing the court to shorten that notice period for good cause is included to
accommodate eve of trial settlements. The potential release party must also secure
court approval that the amount paid for the release was reasonable. ’

-The release granted to one party does not discharge any other parties liable
upon the same claim unless the release so provides. Under current Washington law,
the release of a concurrent tortfeasor does not release other concurrent tortfeasors
unless 1) the claimant intended to release all tortfeasors, or 2) the release consti-
tuted a satisfaction of the entire obligation. Callan v. O'Neill , 20 Wn. App. 32
(1978). The release of one joint tortfeasor, however, releases all tortfeasors regard-
less of an expressed reservation in the release that it shall not apply to other
tortfeasors. White Pass Co. v. Saint John , 71 Wn. 2d 156 (1967).

Section 15. Applicability

In order to avoid the question of retroactive versus prospective application of
the act, this section clearly states that the act applies to all claims accruing on or
wwo_” the cffective date of the act. An exception to this rule is a partial retroactive
application’ in the case of actions for contribution involving actions which have not
gone to trial as of the effective date of the act. In these cases, a right of contribution

g.\oc_a still exist except as to a party which has obtained a release prior to the effec-
tive date of the act. .

Section 16. Legislative Directive

The act will be codified in two different parts of the Revised Code of
éwwr:.mas. Sections 2 through 7 which deal only with the product liability area <t
will be codified in Title 7 which concerns special proceedings and actions. Sections 8%

and 9 and 11 through 14 will be codified in Chapter 4.22 RCW which is the current
comparative negligence chapter.

MOTION

On motion of Senator Clarke, the Senate resumed consideration of Senate Bill
No. 3000.

SECOND READING

SENATE BILL NO. 3000, by Senators von Reichbauer, Clarke, Bottiger,
Hayner, Sellar, Goltz, Talmadge and Jones (by request of Senate Select Committee
on Confirmation of Appointments):

Modifying provision relating to confirmation of gubernatorial appointees.

The Senate resumed consideration of Senate Bill No. 3000. Earlier today the
committee amendment was not adopted. Senator Gould had moved adoption of an
amendment.

There being no objection, on motion of Senator Gould, the amendment was
withdrawn.

Senator Gould moved adoption of the following amendment:

On page 17, following line 26, add a new section as follows: }

"NEW SECTION Sec. 22. There is added to chapter 43 RCW a new section
to read as follows: :

The appointments by the governor to the Pacific Northwest Electrical Power
and Conservation Planning Council created pursuant to chapter 43.___ RCW (sec-
tions 1 through 5, chapter __ (ESSB 3041), Laws of 1981), shall be subject to the
advice and consent of the senate."

- Renumber remaining sections consecutively.
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- LOOKING OUT FOR MARY CARTER: COLLUSIVE
SETTLEMENT AGREEMENTS IN WASHINGTON TORT
LITIGATION

J. Michae! Philips

Abstract: Courts and commentators disagree as to the propriety of Mary Carter
agreements, pseudo-settlement devices used in multiparty litigation that unite the interests of a
plaintiff and a cooperating defendant, and maintain that defendant’s presence at trial. Most
courts tolerate these arrangements provided that they are disclosed, while a distinct minority
render them void. Washington courts have not espoused a definite position, although recent
decisions suggest a tolerant stance. This Comment argues that the use of Mary Carters is
inconsistent with Washington tort law, and that Washington courts should therefore prohibit
them entirely. This may be accomplished by treating all Mary Carters as final settlements of a
plaintiff’s claim against an agreeing defendant and requiring dismissal of that defendant, an
approach suggested by the nature of the agreements themselves.

Driving home from work one day, Alice was unfortunately caught in
the path of Bill, an individual who drove with the slightest of care, and
worse, the slightest of insurance coverage. Alice was severely injured
when the slightly intoxicated Bill lost control of his speeding auto,
crossed the center line, and collided with Alice. Aware that Bill’s
insurance coverage would fail to fully compensate her, Alice chose to
sue both Bill and the city, claiming negligence in the construction of the
road due to the city’s failure to build a solid median structure. To hedge
her bets, and to increase the chances of a judgment against the city, Alice
entered an agreement with Bill, in which Bill guaranteed Alice recovery
to the extent of his insurance coverage regardless of the outcome at trial.
In return, Alice promised not to collect from Bill in the event that she
was able to recover an amount in excess of Bill’s coverage from the city.
Moreover, under the agreement Bill was required to remain a defendant
in the action.

Alice was thus able to buy an ally at trial, as both she and Bill would
benefit from a large judgment against the city.  Bill viewed the
agreement as an opportunity to escape as much blame and consequent
liability as possible, and enthusiastically developed a story to the effect
that it was faulty highway design that caused him to lose control of his
car. The result was that the two exploited the trial process, improperly
influenced the jury, and secured an enhanced finding of fault against the
“deep-pocket” city. And the device making it all possible was the Mary
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Carter agreement,' a controversial pseudo-settlement tool that in many
cases has become a powerful plaintiff’s weapon.?

Debate has raged for years over the validity of such agreements. The
potential variations on the basic agreement are infinite,> and jurisdictions
have adopted. individual approaches in response to various forms. The
important features, however, embodied in most Mary Carters are: 1) that
the settling defendant retains a financial stake in the plaintiff’s recovery,
and 2) that the settling defendant remains a nominal defendant at trial.*

Because of their tendency to alter traditional aspects of the trial
process, Mary Carter agreements have received mixed reviews from
courts and commentators. - Much of the debate focuses on whether
adopting procedures to prevent them from remaining secret is sufficient
to ensure trial fairness. The majority of courts argue that while these
agreements might threaten trial fairness, they are tolerable if completely
disclosed to the court and non-agreeing parties.’

Although Washington courts have yet to definitively establish a
position, the recent case of McCluskey v. Handorff-Sherman® suggests
that they lean toward the majority view. If Washington courts fully
adopt this position in the future, the implications will be critical,
particularly for deep-pocket defendants who often become targets of

1. The name comes from Booth v. Mary Carter Paint Co., 202 So. 2d 8 (Fla. Dist. Ct. App. 1967).
The agreements are occasionally known by different names. See June F. Entman, Mary Carter
Agreements: An Assessment of Attempted Solutions, 38 U. Fla. L. Rev. 521, 522 n.1 (1986).

2. This hypothetical is based loosely on the case of McCluskey v. Handorff-Sherman, 68 Wash.
App. 96, 841 P.2d 1300 (1992), review granted, 121 Wash. 2d 1021, 854 P.2d 1084 (June 9, 1993).
In McCluskey, the existence of an agreement was never established. Nevertheless, the case
presented an ideal opportunity for the use of a Mary Carter agreement. McCluskey was different in
that the defendant was insolvent and lacked insurance altogether. In such a situation, the Mary
Carter agreement would be equally effective. While it would not guarantee any amount from Bill
(B) to Alice (4), 4 and B would still contract to work together at trial to foist maximum liability on
the city (C). The incentives for 4, as in.the hypothetical, are obvious. B, although insolvent, might
still be encouraged to cooperate if 4 promises to place all blame upon C and not to enforce
judgment; thus, B has a chance to escape much, if not all, responsibility for the accident.

3. Maule Indus., Inc. v. Rountree, 264 So. 2d 445, 447 (Fla. Dist. Ct. App. 1972), rev'd on other
grounds, 284 So. 2d 389 (Fla. 1973).

4. Elbaor v. Smith, 845 S.W.2d 240, 247 (Tex. 1992). As discussed, Mary Carters may vary.
This Comment discusses only those agreements containing these two major elements.

5. See Entman, supra note 1, at 530.

6. 68 Wash. App. 96, 841 P.2d 1300 (1992), review granted, 121 Wash. 2d 1021, 854 P.2d 1084
(June 9, 1993). Washington courts have previously confronted agreements that may be classified
under the general definition of Mary Carter agreements. See infra note 47 and accompanying text.
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personal injury litigation.” Because Mary Carter agreements can
influence determinations of proportionate fault® their use in Washington
courts—which determine liability on a “pure” comparative basis>—could
inflate the liability of non-agreeing defendants. As a result, Mary Carters
conflict with Tort Reform laws enacted in Washington that were
designed at least in part to protect deep-pocket defendants from bearing
more than their fair share of liability.

Part I of this Comment examines Mary Carter agreements in depth,
analyzing the split in authority concerning their validity, and their status
under existing Washington tort law. Part IT develops the implications of
such an agreement in-a typical. litigation setting under Washington tort
law. Part III concludes that Washington courts should render Mary
Carters void by treating them as final settlements of the plaintiff’s claim
against the agreeing defendant and dismissing that defendant from trial.
This approach properly serves the legislative goals underlying the
Washington Tort Reform Act and comports with basic legal principles
requiring a justiciable issue among adversarial parties.

I.  OVERVIEW OF MARY CARTER AGREEMENTS
A. Details of a Mary Carter Agreement

The key elements of a Mary Carter agreement are a limitation of the
settling defendant’s liability, a requirement that that defendant remain in
the trial, and a guarantee of a certain sum of money to the plaintiff." A
typical Mary Carter agreement might contain several additional
provisions. For example, the plaintiff might be prohibited from settling
with non-agreeing defendants for an amount less than the guaranteed
amount without the agreeing defendant’s consent.!" The agreement

7. See Cormnelius J. Peck, Washington's Partial Rejection and Modification of the Common Law
Rule of Joint and Several Liability, 62 Wash. L. Rev. 233, 238 (1987) [hereinafter Peck, Rejection
and Modification]. :

8. See, e.g., John E. Benedict, Note, Jt’s a Mistake to Tolerate the Mary Carter Agreement, 87
Colum. L. Rev. 368, 374-75 (1987); Entman, supra note 1, at 574.

9. See infra note 73 and accompanying text. A “pure” comparative negligence system is one in
which a plaintiff’s contributory negligence serves to reduce his or her damages in proportion to his
or her fault; all defendants are liable to the plaintiff for their respective shares of the loss, even
though they may be less negligent than the plaintiff. W. Page Keeton et al., Prosser and Keeton on
the Law of Torts § 67, at 471-72 (5th ed. 1984); see Wash. Rev. Code § 4.22.070 (1993).

10. Elbaor v. Smith, 845 S.W.2d 240, 247 (Tex. 1992).

11. See Entman, supra note 1, at 524-25. 68
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might even explicitly urge a verdict exceeding the guaranteed amount."
Further, it might require that the parties conceal the agreement not only
from the jury, but also from the court and other parties.”® This secrecy
has been a focus of controversy, with most, if not all, courts requiring
disclosure of the agreement.™

Specific provisions regarding the guaranteed payment might also vary.
For example, rather than guarantee a payment, the defendant might loan
the funds to the plaintiff under a variation known as a “loan receipt”
agreement.”* While the terminology differs, the essential premise is the
same: the settling defendant guarantees recovery to the plaintiff of a
specified amount. Whether funds actually change hands prior to trial and
judgment or whether the transfer is purely on paper makes little
difference.'

Such an arrangement has significant effects on the parties’ conduct at
trial. In its recent decision to ban Mary Carters, the Texas Supreme
Court remarked that these agreements create a 'substantial interest for the
defendant in a sizable plaintiff’s recovery, and therefore encourage that
defendant to assist the plaintiff at trial in any manner possible."” Settling
defendants are thus pressured to cooperate with the plaintiff in discovery,
peremptory challenges, trial tactics, witness examination, and influencing

the jury.'®
B.  Judicial Treatment of Mary Carters: Generally

While debate continues over whether trial processes will be unfairly
distorted, most authorities accept that Mary Carters skew the parties’
interests. A key problem acknowledged by courts and commentators on
both sides of the issue is how to overcome secrecy.” Even those courts

" 12. See, e.g, Lum v. Stinnet, 488 P.2d 347, 348 (Nev. 1971).

13. See, e.g., Booth v. Mary Carter Paint Co., 202 So. 2d 8, 10 (Fla. Dist. Ct. App. 1967).

14. See Benedict, supra note 8, at 370.

15. See, e.g., Meriwether D. Williams, Comment, Blending Mary Carter’s Colors: A Tainted
Covenant, 12 Gonz. L. Rev. 266, 268 (1977). A “Joan receipt” agreement provides for payment
prior to judgment, with reimbursement made later, rather than a mere guarantee of payment with
later reduction.

16. However, whether there is actual payment might be important to a court attempting to
determine the true nature of the agreement. See infra note 123.

17. Elbaor v. Smith, 845 S.W.2d 240, 247 (Tex. 1992).

18. Id. at 249 (citing Benedict, supra note 8, at 372-73).

19. “The chief problem associated with a Mary Carter agreement is that a hidden alteration of the
relationship of some of the parties will give the jury a misleading and incomplete basis for
evaluating the evidence.” Id. at 254 (Doggett, J., dissenting).
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that tolerate Mary Carters recognize the potential for trial misconduct
when the agreeing parties assist each other to the complete bewilderment
of the court, other defendants, and the jury. This problem may or may

“not be controllable through various disclosure and instructional devices,

and the sufficiency of such measures is a major issue dividing those
courts that tolerate Mary Carters from those that prohibit them.

1. The Majority View

The vast majority of states allow Mary Carter agreements if trial
courts implement procedural safeguards to overcome secrecy.”” As long
as a Mary Carter is disclosed to the court and opposing parties prior to
trial, these courts are satisfied that the nonsettling parties will not be
surprised or unfairly disadvantaged. Additionally, when the court is
aware of the agreement, it may consult the parties on how best to instruct
the jury concerning the arrangement and the true interests of the parties.
Once instructed, the jury is said to be able to properly judge the
credibility of witnesses.” '

Some courts have developed specific procedures to eliminate bias that
may result from collusive or abnormal conduct of the agreeing
defendants. In Elbaor v. Smith,” for example, the trial court gave the
non-agreeing defendant the same number of peremptory challenges as
the plaintiff and settling defendants combined, denied the settling parties
the customary right of an opponent to lead opposing witnesses, and
changed the order of presentation to guarantee that the non-agreeing
defendant always had the final opportunity to present evidence and
examine witnesses. By balancing procedural advantages, these courts
hope to overcome the shifting alliances created by a Mary Carter
agreement that might unfairly skew the trial process.”

20. Id. at 256 (Dogegett, J., dissenting). _

21. See, e.g., General Motors Corp. v. Lahocki, 410 A.2d 1039, 1046 (Md. 1980).

22. Elbaor, 845 S.W.2d at 255 (Doggett, J., dissenting).

23. Id. at 254-55 (Doggett, J., dissenting). The maintenance of Mary Carters in the face of

_various challenges is attributable to what some courts refer to as the “salutary effects” of these

agreements. See Reese v. Chicago, B. & Q. RR., 303 N.E.2d 382, 386 (fll. 1973) (holding that a
loan receipt agreement was beneficial in that it meant funds would be more readily available to an
injured plaintiff, and that private settlement would be facilitated). While the justification of
encouraging settlement has been adopted by several courts, this line of reasoning has recently been
attacked as short-sighted because these agreements encourage only partial settlements. See infra
note 27. 70
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2. Minority Position

A clear minority of jurisdictions have elected to ban Mary Carter
agreements or to render them entirely ineffective.® In a major recent
case, the Texas Supreme Court determined that these arrangements skew
the trial process, mislead the jury, promote unethical collusion between
nominal adversaries, and create the likelihood that a less culpable
defendant will be hit with the full amount of any judgment” The court
concluded that the agreements and their effects are therefore inimical to
the adversary system.” The court further noted that such agreements do
not promote settlement, but rather provide only partial settlement,
ensuring that the plaintiff will go to trial against the remaining defendant
to obtain high damages.”’

Based on these concerns, the Texas court denounced Mary Carters as
completely incompatible with a system of fair trials, despite measures
designed to mitigate harmful effects.?® The court found such remedial
measures insufficient to overcome the harm caused by collusion between
the settling parties when the defendant retained a substantial financial

interest in the plaintiff’s recovery.” The court reasoned that its policy of

24. Only Texas, Nevada, Oklahoma, and Wisconsin have banned the use of Mary Carter
agreements. See Elbaor, 845 SW.2d at 250 n.21. Some argue that Wisconsin, in Trampe v.
Wisconsin Tel. Co., 252 N.W. 675 (Wis. 1934), banned only secret Maty Carter agreements. See
Elbaor, 845 S.W.2d at 256 (Doggett, J., dissenting).

25. Elbaor, 845 S.W.2d at 250.

26. Id. at 248 (citing Scurlock Oil Co. v. Smithwick, 724 S.W.2d 1, 8 (Tex. 1986) (Spears, 1,
concurring)).

27. Id. at 248-49. The existence of a settlement “veto” power in the hands of the settling
defendant makes settlement with the remaining defendant even less likely, as the settling defendant
is unlikely to approve of any settlemeat which defeats reimbursement of the guaranteed amount.

28. The trial judge, aware of the potential bias against the non-settling doctor, undertook various
remedial measures to mitigate any harmful effects. See supra mote 22 and accompanying text.
Despite these provisions, the court noted an extremely abnormal effect on the parties’ conduct.
Elbaor, 845 S.W.2d at 246-47. The court discussed the ways in which a settling defendant might
assist the plaintiff, including cooperating in discovery, peremptory challenges, trial tactics,
supportive witness examination, and influencing the jury. Id. at 249 (citing Benedict, supra note 8,
at 37273 (detailing the tactical and procedural advantages that cooperating parties enjoy)).

29. Elboar, 845 S.W.2d at 250. Earlier, in Scurlock Oil v. Smithwick, 724 S.W.2d 1 (Tex. 1986)
(Spears, J., concurring), Justice Spears argued that disclosure provisions are insufficient to overcome
unfaimess, because it would be difficult for jurors, already unfamiliar with trial procedure and
practice, to fully grasp the implications of the relationship between the settling parties created by the
Mary Carter agreement. /d. at 11. To illustrate the problem, Spears referred to a companion case
arising from the same accident as Scurlock Oil and containing identical facts, Missouri Pacific v.
Huebner, 704 S.W.2d 353 (Tex. Ct. App. 1985). The outcome in Missouri Pacific was virtually
opposite from the jury findings in Scurlock Oil. Scurlock Oil, 724 SW2d at 11. In Scurlock Oil,
the jury found the Mary Carter defendant (Mo-Pac) not negligent and the non-settling defendant
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favoring fair trials far outweighed anmy policy favoring partial
settlements.* '

Texas is not alone in its rejection of Mary Carters. In a much earlier
decision, the Nevada Supreme Court, in Lum v. Stinnett,*® declared Mary
Carter agreements void as against public policy. The court determined
that remedial measures such as disclosure to the jury are pot only
inadequate, but might present additional problems such as unwarranted
jury bias? While it confessed to being unsure of the effects such an
agreement might actually have on the jury, the court argued that
defendants have the right to litigate without the risk that a Mary Carter
might affect a jury’s verdict.” - _

As an alternative to outright banning, Oklahoma adopted a somewhat
novel approach to Mary Carter agreements. In Cox v. Kelsey-Hayes
Co.* the Oklahoma ‘Supreme Court recognized that Mary Carters
deprive a trial of its adversarial nature, and that the more culpable
defendant usually avoids liability through them.®> The court therefore
required trial courts to adopt one of two alternative approaches: either
dismiss the agreeing defendant prior to trial or prohibit the portion of the
agreement granting the defendant an interest in a large plaintiff’s
recovery.® The court reasoned that if the settling defendant is dismissed
and subsequently appears as a witness, cross-examination regarding the
defendant’s interests and credibility will sufficiently protect the non-
settling defendant’s interests.””  Alternatively, allowing the settling
defendant to remain in the suit but voiding the reimbursement provision

(Scurlock) 100 percent negligent; in Huebner, where Mo-Pac did not enter a setflement agreement, it
was found 90 percent negligent and Scurlock only 10 percent negligent. Id. The concurring justice
reasoned that “{o]nly the Mary Carter agreement can account for these variations in the juries’
findings.” Id. :

30. Elbaor, 845 5.W.2d at 250.

31. Lum v. Stinnett, 488 P.2d 347 (Nev. 1971) (banning Mary Carters because they violate
policies against champerty and maintenance, violate rules of professional ethics, and are “inimical to
true adversary process,” thus preventing fair trial). For a detailed examination of this case, see
Entman, supra note 1, at 531-40.

32. Lum, 488 P.2d at 352-53.

33. Id

34. 594 P.2d 354 (Okla. 1978).

35. Id. at 359.

36. Id. (“In no circumstances should a defendant who will profit from a large plaintiff’s verdict be
allowed to remain in the suit as an ostensible defendant.”).

37. Id. 72
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will preserve the adversarial nature of the proceedings and make the
agreement irrelevant.*®

Although the Cox court required the defendant’s dismissal, it did not
elect to view Mary Carters in general as settlements. In fact, the court
commented that Mary Carter-type agreements cannot be classified as
settlements because the controversy is only contingently settled.”” The
agreeing defendant remains a party, and the jury still determines the
extent of his or her liability.*’

In contrast to Oklahoma’s conclusion that Mary Carters are not
setflements, the Maryland Supreme Court, in General Motors Corp. v.
Lahocki,*' did view a Mary Carter-type arrangement as a settlement.
Citing nineteenth century precedent, the court stressed that the very
essence of compromise involves the waiver of preexisting claims in favor
of a right or claim fixed by a new agreement.” The court reasoned that
because the defendant limits the extent of its liability and guarantees a
sum to the plaintiff through a Mary Carter, such arrangements are
essentially settlements.”® The court therefore determined that disclosure
to the trial court was necessary.* It did not, however, consider the
propriety of dismissing the defendant, apparently because the non-
agreeing defendant in the case had not requested dismissal.® This
treatment suggests that the court considered Mary Carters acceptable if
disclosed, indicating compliance with the majority view. -

C. Mary Carters Uﬁder Washington Law
1. Judicial Treatment of Mary Carters

Consideration of Mary Carter arrangements by Washington courts has
been extremely limited. A few cases, while not specifically referring to
“Mary Carters,” have dealt with similar arrangements. Only two cases
have actually used the term “Mary Carter,” and only one of these was
decided since 1986, when the legislature amended laws governing

38. Id. at 359-60.

39, Id. at 358.

40. Id.

41. 410 A.2d 1039 (Md. 1980).

42. Id. at 1044 (citing St. John’s College v. Purnell, 23 Md. 629, 64041 (1865)).

43. Seeid.

44. The court held that disclosure was necessary because “in judging the credibility of a witness,
the jury is entitled to know of his interest in the outcome” of the trial. Id. at 1046.

45, Seeid. ’
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determinations of fault.* Indications are that Washington courts lean
toward allowing these arrangements if fully disclosed.

Monjay v. Evergreen School District*” an appellate court
confronted a Mary Carter-like arrangement that it called a “loan
agreement.” The contract guaranteed a recovery amount to the plaintiff,
who agreed to reimburse the settling defendant in the event of judgment
against the non-settling party.”® The settling party did not, however,
remain at trial as a defendant; instead, the plaintiff agreed not to sue that
party.* Troubled primarily by the guarantee clause of the arrangement,
the court declared only that portion void. It held that such a provision
was repugnant to the principle of pro tanto reduction attendant to the
covenant not to sue,” and was potentially coercive because it forced the
non-settling defendant, whose responsibility for injury might be
questionable or unclear, to either litigate or settle, thereby compelling
contribution from that defendant.' .

Ten years later, the same court overruled th1s holding in Jensen v.
Beaird®® Attacking the reasoning in Monjay, the court joined the
majority of states by lending its approval to Mary Carter-type
settlements.”> The court specifically rejected the lower court’s reliance

46. These cases are McCluskey v. Handorff-Sherman, 68 Wash. App. 96, 841 P.2d 1300 (1992),
review granted, 121 Wash. 2d 1021, 854 P.2d 1084 (Junc 9, 1993), and Giambattista v. National
Bank of Commerce, 21 Wash. App. 723, 586 P.2d 1180 (1978). The Giambattista court referred to
Mary Carters only in passing, holding that the agreement in question did not fall within such a
category. Id. at 735 n.5, 586 P.2d at 1187 n.5; see supra note 9.

47. 13 Wash. App. 654, 537 P.2d 825 (1975), review denied, 85 Wash. 2d 1017 (1975).

48. Id. at 658.

49. Id. at 655. See Williams, supra note 15, at 273-74.

50. Pro tanto reduction, whereby the plaintiff’s total recovery against remaining defendants is
reduced by the amount of settlement, was in use in Washington at the time of Monjay. The 1986
Tort Reform Act has rejected this principle in favor of a comparative reduction system in the case of
joint tortfeasors. See infra notes 74—80 and accompanying text.

51. Monjay, 13 Wash. App. at 66061, 537 P.2d at 829. The court also expressed concern that the
agreement was champertous. Id. at 661, 537 P.2d at 830. Cf Lum v. Stinnet, 488 P.2d 347 (Nev.
1971). Champerty is a disfavored practice in which a stranger to a suit agrees with a party to carry
on the litigation at his or her own cost and risk, in consideration of receiving, if successful, a part of
the proceeds or subject sought to be recovered. Black’s Law Dictionary 231 (6th ed. 1990).

52. 40 Wash. App. 1, 696 P.2d 612 (1985), review denied, 103 Wash. 2d 1038 (1985). The
agreement at issue in Jensen consisted of a covenant by the plaintiff not to execute any judgment
against the settling defendant in exchange for $110,000. Note a critical difference from
Monjay—the agreeing defendant in Jensen remained a party at trial.

53. Id. at 10, 696 P.2d at 618. 74
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on Monjay,* concluding that loan agreements violate neither the pro
tanto reduction principle nor any other public policy.”

The Jensen court concluded that a loan agreement did not involve an
actual payment in settlement of the plaintiff’s claim.** While a loan
might deprive the remaining tortfeasor of a reduction in any judgment
against it, this would not violate pro tanto reduction principles. The
court suggested that Monjay confused the pro tanto principle with
prohibitions against contribution.” In any event, it held that rules
barring contribution were not violated, even though the settling
defendant might therefore obtain indemnification to which it otherwise
would not be entitled. The court reasoned that the principle objection
behind the no-contribution doctrine—that the courts should not be used
for the relief of wrongdoers—was absent in this case because the
agreement was indirect, private, and “out of court.”®

The Jensen court also noted certain salutory effects of a loan
agreement, including that such agreements encourage private settlement,
make funds immediately available to injured persons, and simplify
complex multiparty litigation.”® The court further dismissed the Monjay
arguments that loan agreements were coercive, reasoning that disclosure
‘and limiting instructions can alleviate any collusive or abnormal
effects.®® In rejecting any argument that such agreements undermine the
adversarial nature of trial or produce coercive effects, the court rather
summarily cited “the great weight of authority.” It relied on the notion
that the law does not require that codefendants be friendly."!

However, while Jensen thus dismissed Monjay and suggested that
Mary Carters might be acceptable in Washington, it was decided prior to
tort reform. While its analysis indicates how Washington courts may act,

54. The trial court found that the agreement violated pro tanto reduction in ‘that it resulted in
indemnity or contribution for the seftling defendant to which it otherwise would not have been
entitled. Id. at 6-7, 696 P.2d at 616.

55. Id. at 7,696 P.2d at 617.

56. Id. at9, 696 P.2d at 618.

57. Id. at 10, 696 P.2d at 618.

58. Id. (citing Reese v. Chicago, B.& Q.R-R., 303 N.E.2d 382, 386 (fil. 1973)).
59. Id. citing Reese, 303 N.E.2d at 386.

60. Id. at 11-12, 696 P.2d at 619. This dismissal of the Monjay argument appears to have missed
the point. In Monjay, the agreeing defendant clearly was not required to remain at trial. The Monjay
court discussed the coercive potential of the agreement as forcing a non-agreeing defendant to either
litigate or settle; it did not deal with the collusive effects of a plaintiff and cooperative defendant
aligned at trial. See Monjay, 13 Wash. App. at 661, 537 P.2d at 829.

61. Jensen, 40 Wash. App. at 12, 696 P.2d at 619.
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the changes wrought by tort reform call its continuing validity into
question.

In the one case discussing Mary Carters after tort reform, McCluskey
v. Handorff-Sherman, the Washington Court of Appeals did not reach the
issue of the validity of Mary Carters, due to a lack of evidence that such
an agreement actually existed.” In dictum, however, the court cited
cases from other states for the proposition that secret agreements might
prejudice a trier of fact and that pretrial disclosure is therefore
necessary.® Those cases suggest that through disclosure, the jury will be
.able to sufficiently consider the parties’ relationships in evaluating
evidence and the credibility of witnesses.* The implication is therefore
that Washington courts might uphold disclosed Mary Ca.rtcr agreements
even under modern tort law.

On the other hand, Washington courts have given no indication as to
whether Mary Carter agreements will be viewed as settlements.
However, they have concluded that a similar device—a straight
“covenant not to execute”*—will be. In Shelby v. Keck, the Washington
Supreme Court held that such a covenant made dismissal of the agreeing
defendant appropriate.® The arrangement set the upper limit of the
defendant’s liability. The court reasoned that once the plaintiff accepted
the funds, the plaintiff was protected in the event that the jury held
against that defendant for a lower amount.”” The court held that the
covenant was a settlement because it left no justiciable issue between the
parties; dismissal was proper despite the plaintiff’s obJectlon that the
agreement did not call for it.%

62. 68 Wash. App. 96, 841 P.2d 1300 (1992), review granted, 121 Wash. 2d 1021, 854 P.2d 1084
(June 9, 1993).
63. Id. at 103-04, 841 P.2d at 1304-05.

64. Id. (citing Daniel v. Penrod, 393 F. Supp. 1056 (E.D. La. 1975); Ward v. Ochoa, 284 So. 2d
385 (Fla. 1973); Maule v. Rountree, 284 So. 2d 389 (Fla. 1973); Ratterree v. Bartlett, 707 P.2d 1063
(Kan. 1985)).

65 “In a covenant not to execute, the defendant’s liability is limited to an agreed sum regardless
of the judgment amount.” Sara Connelly, Note, Loan Agreements as Settlement Devices, 25 DePaul
L. Rev. 792, 795 (1976).

66. 85 Wash. 2d 911, 918, 541 P.2d 365, 370 (1975).

67. Id.

68. Id. i 76
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2. Background on 1986 Tort Reform

Washington began moving away from traditional common law
principles of fault determination in its 1973 legislation adopting a system
of “pure” comparative negligence, with the purpose of facilitating
recovery by injured persons and thereby serving the compensatory
function of tort law.® - The Washington Supreme Court later rejected
pleas to abandon joint and several liability, holding that comparative
negligence did not necessitate such an action, and that abandoning joint
and several liability would only frustrate the goal of compensation.”
Fairness among tortfeasors was deemed subordinate to the goal of
faimess to the injured party.”” In 1981, the legislature established
contribution among . joint or concurrent tortfeasors to mitigate any
«ynfairness” to defendants who may have been compelled to pay more
than their proportionate share of damages.”

In 1986, the Washington Legislature modified the state’s tort system
and, in particular, substantively changed rules regulating joint and
several liability. The legislature adopted a geperal rule of several
liability based on proportionate fault, with joint and several liability
restricted to a few specific situations. An example is when a plaintiff is
free from fault.”

69. See Peck, Rejection and Modification, supra note 7, at 235-39, for 2 detailed history of the
common law principles and their modification in Washington.

70. Seattle First Nat’l Bank v. Shoreline Concrete Co., 91 Wash. 2d 230, 236, 588 P2d 1308,
1313 (1978); see also Peck, Rejection and Modification, supra note 7, at 237.

71. Id.

72. See Comelius J. Peck, Reading Tea Leaves: The Future of Negotiations for Tort Claimants
Free From Fault, 15 U. Puget Sound L. Rev. 335, 337 (1992) [hereinafter Peck, Tea Leaves).

73. The Washington statute provides, in pertinent part:

(1) In all actions involving fault of more than one entity, [the trier of fact shall determine the

fault of each entity, with judgment entered against each defendant except those released by the

claimant,) in an amount which represents that party’s proportionate share of the claimant’s total

damages. The liability of each defendant shall be several only and shall not be joint except:

(b) If the trier of fact determines that the claimant or party suffering bodily injury or incurring
property damages was not at fault, the defendants against whom judgment is entered shall be
jointly and severally liable for the sum of their proportionate shares of the claimants total
damages.

(2) If a defendant is jointly and severally liable under one of the exceptions listed in subsections
(1)(a) or (1)(b) of this section, such defendant’s rights to contribution against another jointly and
severally liable defendant, and the effect of settlement by either such defendant, shall be
determined under RCW [§§] 4.22.040, 4.22.050, and 4.22.060.

Wash. Rev. Code § 4.22.070 (1993).
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The 1986 law requires a trier of fact to allocate liability comparatively
among all entities causing damage, including the plaintiff,”* based on
each party’s share of fault. The liability of each is to be several only,
except when the plaintiff is free of fault; in that case, the defendants are -
jointly and severally liable for the sum of the shares of all parties against
whom judgment is entered.” Thus, when a faultless plaintiff settles with
one defendant prior to judgment, the amount of joint and several liability
is reduced by whatever amount of fault the trier of fact later allocates to
that settling defendant.”® . One effect of this provision is to require
faultless plaintiffs to exercise extreme caution in entering into any pre-
judgment settlement agreement.”

In cases in which a faultless plaintiff enters into a post-judgment
settlement with one of the joint tortfeasors, the effects of that settlement
are governed by section 4.22.060.” That provision specifically lists any

“release, covenant not to sue, covenant not to enforce judgment, or similar
agreement as a settlement within its scope.”” On the other hand, when
liability is several only, settlement appears to have no effect on the
liabilities of remaining tortfeasors.*

. ANALYZING MARY CARTER AGREEMENTS IN
WASHINGTON

Much of the impact of Mary Carter agreements in a given jurisdiction
depends on how the jurisdiction in question handles contribution, joint
and several liability, and determinations of fault. A brief examination of
how a Mary Carter agreement might affect a typical personal injury suit
in Washington provides a better understanding of these agreements and
why they are incompatible with the purposes behind tort reform.

Note that joint and several lmblhty is traditionally reserved for cases involving hazardous wastes,
tortious interference with contracts or business relations, and generic products. See, e.g., Peck, Tea
Leaves, supra note 72, at 341 n.24.

74. Wash. Rev. Code § 4.22.070(1).

75. Note that joint and several liability is also available in the separate context of concurrent
tortfeasors. See supra note 73.

76. For a detailed discussion of the intricacies of this system and criticism of its effects on
negotiation and claim settlement, see generally Peck, Rejection and Modification, supra note 7;
Peck, Tea Leaves, supra note 72.

77. See Peck, Tea Leaves, supra note 72, at 351.

78. Wash. Rev. Code § 4.22.070(2).

79. Wash. Rev. Code § 4.22.060.

80. See Peck, Tea Leaves, supra note 72, at 340 n.21. 78

267




Washington Law Review . Vol 69:255, 1994

A.  Application of a Mary Carter Agreement

The use of Mary Carter agreements in Washington will have a
distinctly negative impact on deep-pocket . defendants.  This is
demonstrated by the simple automobile collision suit discussed at the
beginning of this Comment.*!

Where the plaintiff (4) is faultless, its advantages from 2 Mary Carter
agreement are clear. Washington law holds the defendants against whom
judgment is entered jointly and severally liable for the sum of their
proportionate shares of the claimant’s total damages.” Because the
settling defendant (B) is financially limited to its insurance coverage, any
judgment against B will be limited for purposes of actual recovery. By
making the city (C)—2 typical “deep-pocket defendant”—a defendant,
and by agreeing with B to encourage the jury to allocate fault to the city,
A greatly increases chances for recovery of full damages,® with C jointly
and severally liable for all damages. '

In fact, A’s and B’s job of convincing the jury is made relatively easy,
because the city technically need be only 1 percent at fault to be
responsible for the entire amount of damages. Thus, an imaginative
plaintiff might concoct a multitude of arguments as to how a city
negligently constructed a road. A defendant in B’s position will likely be
extremely willing to adopt a common argument, finding that his
recollection of the accident coincides quite closely with A4’s theory
against the city. While the story might otherwise fail, its chances for
success are greatly enhanced when the settling defendant cooperates.
Potentially huge liability in a myriad of injury situations is therefore
foisted onto states, municipalities, and other deep pockets by the
operation of a simple Mary Carter contract.

Nor does the defendant’s right of contribution® offer any consolation
to a deep-pocket defendant on the short end of an agreement. The
distortive effects of supposedly opposing parties’ cooperative conduct on
a jury’s fault determinations are well-chronicled® A jury might allocate

81. See supra note 1 and accompanying text.
82, Wash. Rev. Code § 4.22.070(1)(b); see supra note 76 and accompanying text.
83. See Wash. Rev. Code § 4.22.070(1)(b)-

84. See Wash. Rev. Code § 4.22.070(2) (indicating that right to contribution is to be determined
according to sections 4.22.040-.060).

85. See supra note 25 and accompanying text. Ope commentator notes that the very nature ofa
Mary Carter is deceit and fraud practiced by the contracting partics against the outside defendant.
Warren Freedman, The Expected Demise of “Mary Carter”: She Never Was Well, 633 Ins. L.J. 602,
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substantial fault to a city that is charged, for example, with negligence in
failing to construct a median barrier.® The agreeing defendant’s liability
will thus likely be lower, which means that contribution to the extent of
that liability will be substantially lower than in the absence of such an
agreement.””  Further, because the state bears the risk that other
tortfeasors will be unable to pay damages, it lacks recourse when the
agreeing defendant is insolvent.*

The potential for abuse of the trial process is substantial even when '
the plaintiff is partially at fault, and the defendants’ liabilities are
therefore several only. As discussed, the impact on the jury of
cooperative conduct between the settling parties may increase a non-
settling party’s liability far beyond what it might have been absent the
agreement. 4 and B will work to decrease B’s fault while attempting to
increase both the total damages and the outside defendant’s
responsibility for them.? All defendants, deep-pocket or otherwise, are
thus exposed to unjustifiably high fault determinations when the plaintiff
and settling defendant coordinate their efforts against them. As

604 (1975). The Scurlock concurrence describes the anomalous results reached in companion cases
based on the same accident and identical facts. See supra note 29.

86. In fact, the jury in McCluskey allocated 50 percent of the fault to the state and 50 percent of
the fault to the defendant driver who had been smoking marijuana and speeding at the time of the
accident. On appeal, the state noted indications of improper collaboration in the allegedly agreeing
parties’ trial conduct, including the agreeing defendant's (D) failure to object to plaintiff’s motions
in limine or to her damages, DI’s agreement with plaintiff’s jury challenges and selection, DI’s
targeting of the State as the responsible party, plaintiff’s and DI’s buttressing of each other’s cases
through cross-examination of witnesses, and various other measures taken by the plaintiff to reduce
the liability of DJ. The court nevertheless held that such behavior was not sufficiently indicative of
a possible collaborative agreement to warrant further discovery. McCluskey v. Handorff-Sherman,
68 Wash. App. 96, 102-05, 841 P.2d 1300, 1304-05 (1992), review granted, 121 Wash. 2d 1021,
854 P.2d 1084 (June 9, 1993). :

87. See Benedict, supra note 8, at 375 (arguing that as the focus of the parties is to try to increase
the non-settling defendant’s liability, while decreasing that of the settling defendant, the non-settling
defendant is naturally likely to pay more than if there is no Mary Carter arrangement).

88. See Peck, Rejection and Modification, supra note 7, at 239. Another possibility might be that
the settling parties, nearing conclusion of the trial and confident of a high negligence finding against
the deep pocket, agree to drop the settling party from the suit. This will cost the plaintiff the chance
of joint and several liability, but will save the settling defendant any risk of contribution. When the
settling party’s negligence is found to be low anyway, this may be a viable part of a creative
agreement. See generally Entman, supra note 1, at 545-46.

89. For a discussion of the attractiveness of Mary Carters in comparative contribution
jurisdictions, see Benedict, supra note 8, at 375-76 (“[The settling defendant’s negligence only
reduces the plaintiff’s recovery by the percentage of fault attributable to him. The settling parties
attempt to decrease the settling defendant’s percentage of liability, while increasing both the total
judgment and the nonsettling defendant’s percentage of fault.”). 80
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contribution is not allowed when liability is several only,” the agreeing
parties need not concern themselves with the possibility of the outside
defendant seeking reimbursement from B.

B. Mary Carter Agreements Frustrate the Purposes Behind 1986 Tort
Reform

Because Mary Carter agreements have the potential to unduly
influence the jury and thereby to thrust excessive liability onto a deep-
pocket defendant, such agreements frustrate the purposes of the
Washington Legislature’s modification of joint and several liability
under the 1986 Tort Reform Act’ The preamble to the 1986
modification states that the reforms were enacted to create a more
equitable distribution of the cost and risk of injury and to increase the
availability and affordability of insurance.” The aim is to reduce costs
associated with the tort system while providing “adequate and
appropriate” compensation to injured parties.”® Because of their capacity
to greatly inflate or even create the pon-settling defendant’s share of
responsibility for injury, Mary Carter agreements defeat these purposes.

The possibility of inflated allocations of fault based on the cooperative
and manipulative conduct of the agreeing parties, rather than on the true
facts of the case, frustrates the legislative goal of an equitable allocation
of the cost and risk of injury. Whether liability is joint or several, deep-
‘pocket defendants face drastically increased liability. Allocations of
fault in these cases are not “equitable,” because they are the products of
jury influencing and strategic gamesmanship rather than legitimate fact-
finding.** Recovery from the deep-pocket defendant is therefore not an
appropriate compensation, because it is not based on the true facts of the
case and does not accurately reflect the actual responsibilities for injury.

90. See supra note 73.

91. See id.

92. 1986 Wash. Laws 1354-55.

93, Id.

94, See Entman, supra note 1, at 574-175.
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0. TREATING MARY CARTER AGREEMENTS AS
SETTLEMENTS AND REQUIRING DISMISSAL OF THE
DEFENDANT IS A SOLUTION TO THE PROBLEM

The use of Mary Carter agreements is inconsistent with modern
Washington tort law. While the position of Washington courts is
unclear, the Jensen and McCluskey holdings have suggested that Mary
Carters are acceptable when tempered by prophylactic measures.”” A
better rule, however, would be to eliminate Mary Carters entirely.

First, the Jensen view is outdated and incorrect. Not only is its
reasoning inconsistent with the legislature’s subsequent effort to curb
inflated deep-pocket liability, but the court also appears to have relied on
the reasoning of the majority of other jurisdictions without a thorough,
independent assessment of the true effects of a Mary Carter-type
agreement under Washington law. The court merely commented that the
majority of states’ courts reject arguments that these arrangements
undermine the adversarial process or produce collusion, apparently
because there is no requirement that codefendants be friendly.* The
evidence of the impact of cooperative conduct,” however, demonstrates
that the problem goes beyond unfriendly codefendants. . Washington
courts should therefore abandon Jensen s short-sighted approach.

A sounder and more logical approach to Mary Carter agreements is to
treat them as outright settlements between the agreeing parties, and to
require dismissal of the agreeing defendant. This alternative is
appropriate because the Mary Carter actually resolves the plaintiff’s
claim against the defendant and eliminates all justiciable issues between
them. Further, this approach is consistent with the language and intent of
the 1986 Tort Reform Act. Finally, treating the agreements as
settlements best serves the principles of the adversarial process.

A. Mary Carter Agreements Resolve the Plaintiff’s Claim

The logistics of the parties’ new relationship under a Mary Carter
agreement demonstrate that the agreements resolve the plaintiff’s claim
against the agreeing defendant; therefore, courts should view the
agreements as settlements and dismiss the agreeing defendant. This

95. See supra notes 52-64 and accompanying text.
96. Jensen v. Beaird, 40 Wash. App. 1, 12, 696 P.2d 612, 619 (1985), review denied, 103 Wash.
2d 1038 (1985).

97. See supra note 25. 82
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conclusion is supported by the Washington Supreme Court’s reasoning
in Shelby v. Keck. There, the court dismissed the agreeing defendant in a
covenant not to execute, due to the absence of a justiciable issue”® A
covenant not to execute is virtually identical to a Mary Carter
agreement.99 Under a Mary Carter agreement, the plaintiff and defendant
have also resolved the plaintiff’s claim, completely replacing it with a
separate contractual relationship in which the defendant pays the agreed
sum and the plaintiff reimburses the defendant to the extent warranted by
the final judgment.!® The trial serves only as the engine for the
contract’s execution.

The Mary Carter agreement thereby eliminates any justiciable issue
between the plaintiff and the agreeing defendant. Although the agreeing
defendant retains an interest in the outcome of the litigation, this interest
is now tied to the jury’s allocation of fault to the non-agreeing party; this
interest has no relationship to the plaintiff’s original claim against the
agreeing defendant. Most importantly, the proceedings between the
plaintiff and settling defendant are no longer adversarial. Having settled
their differences, they are now working together to achieve a maximum
verdict against the non-agreeing party. There is a complete lack of
dispute over a now non-existent claim, between parties who are
nevertheless nominally opposed and treated as adversaries in the formal
trial structure.'”'

98. See supra note 66 and accompanying text.

99. The only real differences between Shelby’s covenant not to execute and a Mary Carter are the
contractual ramifications for final payment or reimbursement amounts. Under a Mary Carter,
agreeing defendants effectively limit their liability to the agreed upon sum, just as in a covenant not
1o execute. Mary Carters only differ to the extent that the defendant may or may not recover some or
all of its commitment, depending on the non-settling party’s allocation of fault; the plaintiff receives
the same security as in a covenant not to execute. More importantly, the defendant is effectively
receiving an unspoken covenant not to execute, because any judgment against it will be deemed
ineffective due to its contractual right. See generally Connelly, supra note 65, at 792; Benedict,
supra note 8, at 371 n.12 (labeling all Mary Carters covenants not to execute, as the plaintiff
promises not to enforce a court’s judgment against the settling defendant). Note that many Mary
Carters contain an explicit covenant not to execute. See, e.g., Williams, supra note 15, at 268.

100. See General Motors Corp. v. Lahocki, 410 A.2d 1039, 1043-44 (Md. 1980); see also supra
note 1. )

101. Cf. Gatto v. Walgreen Drug Co., 337 N.E.2d 23, 29 (Il 1975), cert. denied, 425 U.S. 936
(1976) (“No ‘justiciable matter’ exists where two former adversary parties have settled their
differences as to all the issues they are purportedly litigating before the trial court.” (emphasis
added)). See also Connelly, supra note 65, at 798-99 (arguing that the Gatto holding “indicates that
once a loan agrecment is executed, the signing defendant must be dismissed from the action”); David
R. Miller, Comment, Mary Carter Agreements: Unfair and Unnecessary, 32 Sw. L.J. 779, 800
(1978) (“Since no justiciable issue exists between the parties entering the Mary Carter agreement,
dismissing the settling defendant is appropriate.”); Entman, supra note 1, at 563, 564 n.241 (arguing
that if a Mary Carter is treated as valid and given full effect, there are no issues left to be tried on the
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Allowing the settling party to remain a defendant therefore presents
the court with a sham controversy.'”® The settling defendant effectively
circumvents Washington law forbidding contribution from remaining
defendants,'® under the guise of adversity and within the auspices of a
formal trial designed to resolve adversarial disputes. Allowing a
defendant to remain nominally opposed to the plaintiff, while its only
interest concemns the non-settling defendant and the “contribution” it may
effectively receive from that defendant, is therefore utterly incompatible
with the traditional trial system.'®*

B.  Construing Mary Carter Agreements as Settlements Is Consistent
with the Language and Intent of the 1986 Tort Reform Act

1. The Language of the Statute Indicates That Mary Carter-type
Agreements Constitute Settlements

The language of the 1986 Tort Reform Act and its interrelationship
with the “effects of settlement” statute'®® suggest that the legislature
intended Mary Carter-type agreements to be treated as settlements.

claim against the agreeing defendant, thus *“demonstrat{ing] the absurdity of upholding the validity
of a Mary Carter agreement while still allowing the scttling defendant to remain as a party
defendant”).

102. Cf Gatto, 337 N.E.2d at 29 (“While [the Illinois Constitution] provides that ‘Circuit Courts
shall have original jurisdiction of all justiciable matters’ . . . it does not confer jurisdiction to decide
sham controversies.”).

103. A right to contribution among defendants is available only to defendants against whom
judgment has been entered. See supra note 77. Here, however, the settling defendant is clearly
seeking contribution towards its payment (or promise to pay) of the guaranteed amount. The Jensen
court remarked that it was not concerned with the potential for contribution between parties despite
prohibition of such a result, as the real objection to contribution—"use of the courts for relief of
wrongdoers”—was absent from what it called an “indirect, private out-of-court arrangement.”
Jensen v. Beaird, 40 Wash. App. 1, 10, 696 P.2d 612, 618 (1985). In the hypothetical at hand,
however, where the only interest of the scttling defendant involves what it will in fact receive from
the non-settling defendant as contribution, the court is being used for the relief of wrongdoers, and in
an underhanded manner at that. This result weighs in favor of banning Mary Carters, at least insofar
as they maintain the settling defendant’s presence at trial. For 2 discussion of how Mary Carters
violate no contribution rules, see Entman, supra note 1, at 540-49.

104. Compare the Shelby court’s reasoning for approving the lower court’s dismissal of the
agreeing defendant: The plaintiff hoped to use certain pre-trial statements of the settling defendant,
and could do so only under the hearsay exception for party admissions. This was apparently the sole
purpose of maintaining the defendant’s presence, and the lower court was deemed to be acting
within its discretion in dismissing the defendant “to avoid a possible misuse of the evidence by the
jury.” Shelby v. Keck, 85 Wash. 2d 911, 918, 541 P.2d 365, 370 (1975).

105. Wash. Rev. Code § 4.22.070, .060; see supra notes 74-81 and agampanying text.

273




Washington Law Review ) Vol 69:255, 1994

Section 4.22.060, the effects of settlement statute, specifically identifies
releases, covenants not to sue, covenants not to enforce judgment, or
similar agreements as settlements.'® While this section is intended only
to come into effect in the case of joint and several liability,'”” which itself
only applies when there is judgment against the defendants,'® it appears
by inference that the legislature also intended that when one of the listed
types of settlements is entered into before judgment, that settlement
would prevent judgment against the settling party, and thereby exclude
that party’s damages from the amount of joint liability. A Mary Carter
agreement, effectively a pre-judgment covenant not to execute or enforce
judgment, should therefore be viewed as a settlement within this general
statutory definition of settlements. This will foil schemes designed to
achieve joint and several liability by keeping the settling parties in the

lawsuit.!”

In cases when liability is several only, the effects of settlement
statute!!® does not apply; the language of the general fault determination
statute!!! nevertheless indicates the same legislative intent to treat Mary
Carter-type agreements as settlements. The statute specifically directs
that judgment shall be entered against all parties, except those released
by the claimant, or immune from liability, or prevailing on any other
defense.'> While this section does not specifically list the types of
settlements considered releases, it can be inferred that a release is
intended to include those arrangements listed in the effects of settlement
statute.® Further, at least one commentator argues that the fact that the
fault determination statute was amended in 1987 gives rise to an
inference that the two statutes cover the same general types of
agreements."* This suggests that a Mary Carter-type agreement would .

106. See supra note 79 and accompanying text.

107. See, e.g., Washbum v. Beatt Equip. Co., 120 Wash. 2d 246, 840 P.2d 860 (1992) (when there
is no joint and several liability, § 4.22.070(2) does not apply, and thus does not direct that .040, .050,
or .060 is to be applied).

108. See supra note 75 and accompanying text. See also Peck, Tea Leaves, supra note 72, at 340.
109. See Peck, Tea Leaves, supra note 72, at 34344,

110. Wash. Rev. Code § 4.22.060; see supra notes 73-80 and accompanying text.

111. Wash. Rev. Code § 4.22.070; see supra notes 73-80 and accompanying text.

112. Wash. Rev. Code § 4.22.070(1).

113. See Peck, Tea Leagves, supra note 72, at 344 (section .060 refers to“a release, covenant not to
sue, covenant not to enforce judgment, or similar agreement” as being “interchangeable” for the
purpose of determining the effect of settlement).

114. Id.
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be considered by the legislature to be a release; the released defendant
should therefore be dismissed.

2. Treating Mary Carters as Settlements Comports with Legislative
Intent

In limiting the application of joint and several liability to situations in
which there is an actual judgment against -the .defendants,'” the
legislature sought to hold an entity responsible only for its proportionate
share of fault."'® Joint and several liability is clearly the exception, not
the rule. Further, in excluding the fault of settling parties from the
amount considered joint, the legislature was apparently putting the
burden of inadequate settlement on the plaintiff, rather than on the
remaining parties against whom judgment is entered."”

A Mary Carter agreement, however, circumvents these intentions. It

" provides the plaintiff with the security of a settlement while maintaining
the defendant’s presence until judgment is reached.. If that judgment
results in joint and several liability, the non-seftling defendant must
shoulder the burden of any shortcomings in the amount of the
settlement. That the agreeing defendant’s fault may later be determined
to be in excess of that contemplated in the agreement will be irrelevant,
because the plaintiff may recover the full amount from the non-settling
defendant.

C.  Dealing with Mary Carter Agreements Purporting Not To Be
Settlements :

Recitals within a Mary Carter that it is not to be construed as a
settlement, that the defendant is not to be released, or that it is not

115. See supra note 76 and accompanying text; Washburn v. Beatt Equip. Co., 120 Wash. 2d 246,
293-96, 840 P.2d 860, 88589 (1992). When parties were acting in concert or when a person was
acting as an agent or servant of the other party, there is no judgment requirement. Wash. Rev. Code
§ 4.22.070(1)(a).

116. Washburn, 120 Wash. 2d at 294, 840 P.2d at 886.

117. Id. at 299, 840 P.2d at 888-89. The Washington Supreme Court has argued that the plaintiff
bears the risk of an adverse settlement when liability is several only because of uncertainty about the
ultimate recovery following trial. The uncertainty built into the general rule of several liability,
combined with the fact that the plaintiff often will not know whether it will be at fault until the end
of the trial, indicated to the court that the legislature did not intend to burden non-settling parties
with the effects of a plaintiff's settlement. Jd. (citing Thomas Harris, Washington's 1986 Tort
Reform Act: Partial Tort Settlements After the Demise of Joint and Several Liability, 22 Gonz. L.
Rev. 67, 82 (1986-87)). 86
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intended as a covenant not to execute should not prevent a court from
identifying the agreement for what it is: a settlement of the plaintiff’s
claim. Washington courts, in similarly attempting to distinguish between
releases and covenants not to sue, have consistently held that the court
will look to the true nature of the agreement rather than to the language
of the contract itself""® Courts should similarly treat a Mary Carter
agreement as a settlement or release despite any recitals within the

agreement to the contrary.®

Finally, courts should treat Mary Carter agreements as settlements
whether or not money has actually changed hands between the plaintiff
and settling defendant. The issue arises under an agreement such as a
loan receipt,”® in which the defendant turns money over to the plaintiff
prior to judgment instead of merely guaranteeing the sum.”  The
defendant will receive reimbursement in the event of sufficient recovery
against the non-settling defendant. The crucial point is that, whether or
not money has actually changed hands, the settling defendant has made
an unconditional promise to provide the sum, and the plaintiff is
guaranteed at least that amount regardless of the outcome of trial.'?
While the fact that money has changed hands may provide direct
evidence that the agreement is in fact unconditional,'” a true Mary Carter
will always involve the unconditional promise. Courts in Washington
should therefore not hesitate to identify them as settlements, whether or
not the plaintiff has received funds prior to trial.

D. Benefits of Treating Mary Carter Agreement as Settlement and
Dismissing the Agreeing Defendant

The benefits of dismissing the defendant are many. The plaintiff may
no longer obtain the underhanded assistance at trial that it initially sought
to purchase through the Mary Carter agreement. This eliminates the

118. See Haney v. Cheatham, 8 Wash. 2d 310, 111 P.2d 1003 (1941); Hargreaves v. American
Flyers Airline Corp., 6 Wash. App. 508, 511, 494 P2d 229, 231 (1972) (“Appellate courts have
ignored the stated intent of the parties . . . if it is clear from the surrounding circumstances that the
actual intent was other than as stated.”).

119. Peck, Tea Leaves, supra note 72, at 344,

120. See, e.g., Jensen v. Beaird, 40 Wash. App. 1, 696 P.2d 612 (1985).
121. See Entman, supranote 1, at 522-23.

122. Id. at 544-45. .

123. See Cullen v. Atchison, Topeka & Santa Fe Ry., 507 P.2d 353 (Kan. 1973) (where parties
had entered a loan receipt-type agreement, court held the agreement to be a conventional,
unconditional settlement; money paid was treated as a credit to subsequent judgment against non-
settling defendant). See also Entman, supra note 1, at 544.
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potential for skewing the adversarial process. While most courts
recognize this problem, the majority have attempted to deal with it by
providing limiting instructions, balancing procedural advantages, and
disclosing the agreement.’* The success of such measures is debatable,
as argued by some courts and commentators.”” Removing the defendant
achieves the purpose of ensuring trial fairness'*® while avoiding debates
as to the propriety of disclosing the agreement and sufficiency of
balancing measures. While the Cox court adopted this measure based
primarily on public policy grounds,'”” Washington courts may effectively
do so by viewing Mary Carters as final settlements.'**

Once the agreeing defendant is removed, the trial may produce a
judgment free from collusive influence. The settling defendant’s fault
will still be determined by the trier of fact, but without the bias of that
. party’s tainted input. Because the settling defendant’s real interest is
against the interest of the non-settling party, some courts have apparently
allowed the agreeing defendant to remain at trial as a plaintiff.’” This
approach should be precluded in Washington, however, as a settling
defendant is not permitted to maintain an action against other tortfeasors
for. contribution or indemnity.”® Taking the next logical step, courts
should similarly hold void that element of the agreement guaranteeing
reimbursement to the settling defendant.

To best serve future litigants, Washington courts should unequivocally
assert that all Mary Carter agreements requiring the settling defendant to
remain at trial will be void. A firm policy will prevent piecemeal
assessment of each agreement as it might become relevant at trial,

124. See supra notes 21-23 and accompanying text.

125. See Elboar v. Smith, 845 S.W.2d 240, 249 (Tex. 1992); Scurlock Oil Co. v. Smithwick, 724
S.W.2d 1, 9-11 (Tex. 1986); supra note 28; see also Entman, supra note 1, at 563 (“The disclosure
and admission approach to controlling Mary Carter agreements has been criticized as being
insufficient to cure the prejudice to the nonsettling defendant.”).

126. Entman argues that dismissing the settling defendant eliminates trial prejudice by removing
an attorney from trial who may use jury selection, examination of witnesses and jury arguments to
the plaintiff's advantage. Entman, supra note 1, at 564; see also Miller, supra note 101, at 800
(“dismissing the settling defendant will frustrate the collusive intentions of the agreeing parties”).

127. See supra note 38 and accompanying text.

128. Dismissing the defendant under such conditions involves reasoning similar to that used in the
Shelby case, in which the court held that dismissal of the settling defendant, who no longer was party
to a justiciable issue, was proper to avoid a misuse of evidence by the jury. See supra note 104,

129. See Entman, supra note 1, at 563 n.235.

130. See supra note 76 and accompanying text. 88
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thereby avoiding wasted time and energy. Ideally, parties will abandon
this particular device in favor of traditional, acceptable settlements."!

IV. CONCLUSION

Mary Carter agreements distort the traditional aspects of litigation to
such an extent that they are simply incompatible with the adversarial
process. Practices for limiting their impact are insufficient; eliminating
them completely is a more practical approach, and comports with the
current state of Washington tort law. Treating Mary Carters as outright
settlements and dismissing the agreeing defendant from trial is a logical
method to achieve this result.

131. There is a clear potential for collusion in litigation that may escape the court’s eye. It is
conceivable that Mary Carter-type agrecments may be made tacitly, with nothing more than oral
confirmation. Such a possibility suggests that the current provision for joint and several liability
should be reworked, perhaps by requiring that a defendant be at least 30 to 40 percent at fault before
joint and several liability will apply. :
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for any fault assigned to an

shmgtons civil justice' system and

tort laws have long rested upon the
’,‘ of full

vnct]ml and the enowragenm\t of

nts,' The legislature was aware of

these principles when it debated and enacted

the various tort reform laws.“ As a result,

joint and several liability was explicitly

mﬁnained for mn%mmdem victims and

ly, two

enuty\hatwunotsned oronemnnnneﬁuﬂ
having a judgment entered against it.
These entities became known as “

- chairs™ as they did not participate at trial and

)Ildgl'll?‘ll could not be entered against

As 2 result, an innocent plaintiff was .

sdllpmwctedulo%umeyuu\ievexym
sible at-fault eatity.
of full

a jud, 19 Waghi courts had previ-
mulydctamined(hna ‘covenant not to exe-
cute” is not a release and did not create an
empty chair as the defendant still had an
incentive and interest in further litigation,
even if it w. awnﬁnadveneaadneﬂ‘mof
a judgment.“" A covenant not to execute is
different: ftom & release in that -a settling

Tn addition, to obtain the

recent Court oprpea!s decisions suggst the
legislature used a gmhma'é::;l trick in 1986
e fi

after the - 1986 legislative
changes, an_innocent phinuff nceded to
uvmdcrelﬁngln “empty chair” by gmnga

to violate, if not elimi a
principles.* The result is that defendants arc

d; a full release. thmgton

notablctoseﬁlc,innoeqnpwntiﬂ'snnot
willing to settle, and the trial courts are being
congested with civil cases and trials’ that
shouldhlveseﬂ.lcd i "

ival that i

tort victims should receive full compensation
is so important to the civil justice system that
our Court’s have held that “the comerstone
oflunlﬁusﬂleunnm%ffnllmpqua-
ﬁontoﬂwm;mudpaﬂy An9ther;ong-
ple of our
tort symm is that settlements are to
encoungeduanumofpnbllcpol bg
Settlements not only benefit parlieswu
dispute, but save the public and court from
thecncts_fndcongesﬁon
disputes.’ Traditionally, the court has found
nhnmenghtsofuhumtm}vmqm-

of litigating private .

long recog that there are various types
of settlement agreemeats. A release is just
metypeofsetﬂemenl sgreement used when
defendant wants to be completely
donewith or “released,” from further partic-
ipation in:case.Areluxe created an “
chair” for that settling defendant and no tcial
or Judgment woul? be entered against 2
relcased defendant.!7 The other defendants
would not be jointly liable with the esmpty
chair and could point the finger and blame
‘the released defendant to reduce their

Tespon-
-sibility for damages. By “releasing” a defen-
“dant, the injured plaintiff bore the risk of any

created by the fault allocated to that
entity. . .

Another . well-recognized - settlement
agreement was a “covenant net to execute on

bayond a einain amount or only against cer-

m1986tn1mfmmnctkcnmeﬁecltlw
mmtemognmnxthevmmtypesohet-
tiement

that had develo
part of the civil Jjustice system and :ubjea:lng
them all to a reasonableness hearing for an z¥
credit or offset of jointly liable defendants.

Thus, just like defining “animals” to include
“lions” and “tigers” and “bears” and “other
nmllar lmmnls 50 too did the legislature

ilﬂﬂ.lﬂ:k!loddehditselfllﬁ!d-

destroy joint and several liability — a release.
Thus, lhe fundammtal principles and cor-
law ined intact

for nearl¥ lﬁ yenn Recently, however, two -
Courts of Appeals decisions have suggested
that the legislature intended to use a gram-
matical trick nearly 20 years ago to create the
illusion. that innoceat plaintiffs were still pro-
tected and 1o settle, while in real:
llywiﬂn;ly;lymwmnhmmtm
victims who sictually eqiter-any type of settle:
ment, The courts did not mention the long-
mndmgpolic;umhaveeundfnllcm
pmmfmﬂ»mmeanatﬂnpnbhcpolu
Cy encouraging scitlements. Instead, both
court decisions claimed that by using the
term “release™ ‘as a noun in one section and a
“verb” in another, the Jegislature implicitly
rewrote these _principles in a way that pun-
nshnsannmocemaoudwlvbdmlndlma

nging settléments. The courts did this by
echthgthna“eovmntnonom (tiger).
a “covenant not to enforce’ judgment” (bear)
and “any similar settlement” (other similar
nnim-h)mww.ueqmtednndnthchw
with: “releases™ (lions). In other words, Tions
mmwﬁgu:ambmsmdmyoﬂm‘type
of animal.

The first case was Maguire, where an

havmg_)udgmml emamhgamuhdwemld

plaintiff sued the driver, owner and
(Continued on page 9)

weigh the rights of a guilty defen-
dant. ‘l‘hecounhsheldﬂmmepohciuof
wcouﬁgin settlement and’ protection “of

ceot victms of the
innocent plaintiff to p:nialTy settle using var-
ious settlement vehicles with one defendant
and  proceed against the other tortfeasors

5 e g
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the protection o
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Y ih
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‘These laws recognized tha
thue were dlﬁmt types of sen!ement
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* not to sue, covenants not to enforce a judg-
ment and the like. RCW 4.22,060, These
laws protected defendants that wanted to set-
tle, defendants that did not want to settle but
wanted credit from anyone who did, and an
mmm plaintiff entitled to full compensa-

ton.

In 1986 the Ieglslnture aglm considwd
these p
designed to mn fault. After debating
the various public policies, the legislature re-

the common law principle that any
unfairess in retaining joint and several lia-
bility for innocent accident victims should be
bome by the atf 1t defendants, not the
innocem plaintiff, However joint and sev-
eral liability was abolished as to plaintiffs
who are also at fault for their own injuries. It
was the policy of the legislature, therefore, to.
safeguard the n'ghls of the innocent by creat-
ing an exception that expllﬁtly protected
innocent torI victims ﬁgh! to joint and sever-
al liability.
defendnms against whom judgment is
entered shall be jointly and severally liable.”
‘RCW 4.22.070(1Xb). The legislature also
* mandated -that “judgment shall be entered
against each defendant except those who
have been released by the claimant or are
immune from liability to the clmmant.orhave

iled on any other individual defense.”

RCW4.22070(1) At the same time the leg-
islature also retained the comtribution and
reasonablencss statutes, including the recog-
nition that there are various ways to settls
besides a release, in order to encourage
strang public policy favoring settlemeuts.§|5e

To obtain the protection of full compensa-
tion after the 1986 legislative changes, an
innocent accident victim sjmply needed to

" sue and have judgment entered ngnnst each
| at-fault defendant. An i
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state for an automobile accident that left him
Is offered

every $2 collected. Instead, the court relied
upon the same alleged trick
used in Maguire, along with a 42-year-old
New Mexico case, to notmllypumshﬂ:e

policy limits “for
the sole putpose of avoidance of the uncer-
tainties, inconven'gwe, and expenses of the
pending lawsuit.”~ They did not demand a
mlusc Instead were willing to expose

lves to a i in ge for a
covenant not to exccute on that Jjudgment
beyond their insurance limits. The trial court
upheld the agreement, prior case law and
precedent to reject the State’s arguments that
the settlement was really a “release” and
destroyed joint and several liability. The
Court of Appeals reversed the trial court,
mnoﬁng the slaled effect of the agreement

and instead declaring that

ing parents and
chill futore sestl by i

victims. The Romero Court reasoned that the
alleged noun-verb sleight of hand by the leg-
islature now also converted “Mary Carter”
type of settlements agreements into “releas-
es” to prevent the entry of a judgment for
joint and several liability and full compensa-
tion. The Romero court claimed it could now

uv.

divine the spirit when interpreting the letter -

of the Jegislature’s acts nearly 20 years ago to
conclude they were motivated to destroy the
principles that are. at the foundation of our
tort system. The trial court was reversed and
dxcschooldhuict avoided accountability for

effect"furdneindiwdmlswas-comp!m

damage to their credit from eatry of a judg-
ment), all because they -had agreed that the
settlement was “inmndew be a complete
resolution of all claims.”~* The Court could
have stopped there, resting its holding on the
notion that a lion (release) admittedly
dressed up as a bear (covenant) is still a lion.
Instead, the Court weat on to first suggest
thuﬂ:e]egi:wmensedammmmaltﬂck
in 1986 to implic the fi

iples of full
uwomgln; settlemeat. The Maguire Com
suggested that while the retained

the full d. caused by the negligent
dead;ofns—year-oldmﬂwsdloolpuhng
lot.

One can speculate why the Romero and
McGubzeammedownlohxﬂagninn
the rights of innocent tort victims. There
seems to be an evolving policy underlying
decisions in our appellatc courts aimed at
providing judicial protection to public enti-
ties that our legislature chose not to provide.
This is primarily done in the area of respon-
sibility for personal injuries. However, under
our State Constitntion, the legislature is
given the sole responsibility for deciding

if any, of governmental enti-
The legislature has decided that gov-

the term “release” as a “noun”™ under RCW
422,060 when it continued to recognize that
there are various types of settlement agree-
ments, it then vsed “reicase” as a “verb”
under RCW 4.22.070 to devour all the other
types of scttlement agreements and prevent
an innocent accident victim who settles in
any way from obtaining joint and several lia-
bility and full compensation. It blamed the
legislature for converting all animals into
lions.

enﬂﬁecmmbempon:iblefor

causing personal injuries and _’orts

same cxten as private persons.2

meqmsﬁwuomny pmhihmdfmmucond
ssing or rewriting the decision of the leg-

. guel
islature in this area. However, in both of

these cases, the court put the rights of public
entities before the rights of the innocent vic-
tims (even a young child). Wheucvetapnb-
lic entity i5 involved in an adverse verdict, it
secvmth:revamlntelsmuchh!ghum

Corp., 127 Wn2d 512, 531, 901 P2d 297
(1995) (Legislatare enmd the tort reform

act to encourage settiement and to ensure tort
victims complete satisfaction of their
claims); Seartle Western Industries Inc. v.
David A. Mawat Co., 110 Wn.d 1, 5, 750
P2d 245 (1988) (ﬂlcpurpoae ofRCW 420is
to ensure full compensation to tort victims
and encourage settlements).

3.RCW 4.22.070(1Xb)

4, Maguire v. Teuber, 120 Wn.App 393,85
P3d 939 (2004), rev. denied 152 Wn.2d 1026
(2004) and Romero v, West Valley School
District, 123 Wn.App 385, 98 P.3d 96
(2004), rev. denied 154 Wn 2d 1010 (2005).

S. Jensen v. Beaird, 40 Wn.App |8, 696
P.2d 612 (1985), rev. denied 103 Wn2d 1038
(1985); see also Spokane Truck & Dray Co.
v Hoefer, 2 Wash. 45, 53, 25 Pac. 1072
(1891)(the argument against pusitive dam-
ages is that Washington’s civil justice system
is duigmd to provide full compensation as

jomﬂy Iubxlnynonfammorde:mmov
er full compensation. Seattle-First Nat'l
Bank v. Shoreline Concrete Co., 91 Wn.2d
230, 234-36, 588 P2d 1308 (1978). This
reduced the shotgun approach compelied by
tort reform,

17, Washburn, supra.

18. Id. The Washburn Court left open the
possibility of retaining joint and several lia-
bility even with a release if the defendamt is
released postjudgment: “Furtber, plaintiffs
appear to overfook the pouibllxty of RCW
4.22.070(2){
to postjudgment settlements.” Id. at 296.

19. Jensen, supra. This type of settlement
agreement has also been referred to as a loan
receipt and covenant or assignment and
covenant not 1o execute. Jensen, sipra and
Builer or Besel, supra,

20. /d; Kagele v. Aetna Life & Cas. Co., 40
WnApp. 194, 198, 698 P2d 90
(l985)(oovemnt not to execute is not a

! see also Stei; v Hall-Conway-

very actual loss, and some which fir

ly bat\'laron the imaginary, are paid for under
the rule of compensatory damages.”)

6. See footnote 1 and 2.

7.1d.

8. See Jensen, supra; see also footnote 20.

9. RCW 4.22.030.

10. RCW 4.22.040, 050 and 060,

11. See Final Report, Washington Select
Committee on Tort and Product Liability

Jaduon, Inc., 49: anm 741.P2d
1054 (1987)(same); Safeca Iny: -Ca v. Butler,;
118 Wn2d 383, 399, 823 P2d 499
(Imxmmmwm::m-
ment is not a release but an agieement to exe-
outeonlyagnnsumdﬂnu;et thnp:o-
ceeds of the i

when a private is involved. The

Then in Romero an i kinde
mldeniylumnoverbyac-rnscboolw
killed~ Several experts testified that the
school district was negligent and caused the
death. The trial court ind Court of Appeals

found that“the evidence amply supports the
Jury's verdict™ that the school district: was

negligent~und"caused the “child’s ‘death;-:

However, before trial the school district -
claimed the mom -who came to pick her

blem is that this “new” policy of the law
topmtectpubhcennﬁslsmbmaandnot
d in the Th

bad

Iawucmtgdfenﬂmes This is “judicial
activism” at'its worst.

Where this line of cases will take the law

is unknown. The next judicial assault by the

‘Cb\‘lm of Appedl édﬁl& Be igimd High'ld'w‘ -

uareﬂﬂtofaCRQOEﬂofIndymnt.ct

young son up might also be i Asa
result, the mom became both a plaintiff and a
defendant. The insurer for the mom wanted
1o settle for her minimal policy limits and
avoid incuming further costs in pursuing a
defense that was already being pursued by
her as a plaintiff. Since Ms. Romero was in
the lawsuit and intended to prove her inno-
cence and recover from the school for her
child's negligent death, her insurer agreed to
pay the limits if it could be could be:reim=.
bursed $1 it paid for every $2 collected. This
was agreed in exchange for a covenant not to -

execute on any judgment. that might be .

Comtha.rhbwndaunedwnovslooked
as a way to still maintain joint and se:
liability even after the 1986 tort reform.:
We hope the Supreme Court will “straighten
this crooked stick” if it can be persuaded to
look at one of these cases. The Supreme
Court ' may be better able to divine the true
spixit of a legislative body deceased for 20
.years, (I'Peﬂlq)s]\lstmmwﬂun lologi-
callymwtpetﬁ;elem:tofﬂnlav/?o
the pillars of our civil justice system. Unul 2
Imnlsjnslllicmagun settlements will be
d in any case g an inno-
cent plaintiff who ‘wants fnll cmnpens:non.
Individual defe their insurers will

entercd persorially ngmﬂu: Ms, Romero. The

Later, ﬂlejuryloundlhesdmoldtsmct
75% at fault. The trial judge :denied the
school district’s atlempts to avoid- personal -
responsibility: for the full damages caused by
the death of an innocent kindergartner.
However, the Court of A

stone
lie pohcy favonn g;ﬁ

the insurer’s’

agree-

beuublewsenlelndwillhavetomnlhe
costs and risk of trial and judgment. The
courts will be further congested with trials
and appeals of private disputes involving
multiple parties.

Endnotes:
1. Kottler v. State, 136 Wn.2d 437, 452-

_53 963 P.2d 834 (1998) (Talmadge concur-

rence).
2. Id; see also Brewer v. Fibreboard

DiATE AVAILABILITY

Refom!anuuywmﬁn By Som Wn.z; b2y gg_;‘”!’dnlm‘—'o
rec. 4

oguized “that the cffect of this rale may be to -(2002)same)..

require a partially at fault defendant to pay " _21- C‘”‘“g““"‘l ?;g‘: "”‘f:y' b"f'm‘:h‘

more than his or her share of the joint defen- o See Burk Besel, & X

dants’ liability in certaln cases.” Id, at 23 uz?kcwm?.oso Sonablenesy hear-

Despite this, the legnlature determined that & W fuquny'uahh

the dtemfendam rather than the plaintiff shovld ;}em“ s ‘ﬁ"‘""

bear this burden: - a

This unfairacss should be ameliorated zng)wmppnsm% :

?fnmmbytheaumohnghl 25. Romero v. West MM“_

among 123 Wii.App 385, 98 P3d: (2004); rev.

O A ere 1 I mot, e Select eed. s4wn.zdxommo’§ A

than & plaintiff should bear the burden 26 Wish. oy .

of that unfaimess.

12. RCW 4.22.070(1)(b)

13, See footnote 1 and 2.

14. Washburnv. Beatt' Equipment Co, 120
‘Wn.2d 246, 840 P.2d 860 (1993).

15. Hiner v. tone, Iné.

138 w’gzg ugﬂggo-s 5
(1999).

16. When liability is joint and several, an
injured plaintiff only had to sue one of the

38 120Wn.2dlt296 e e
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Expert Roundtables as a Tool in Proving the Reasonableness
of Settlements Involving Stipulated Judgments

by William C. Smart
Statement of the Problem
is the biggest hurdle in tuning your
stipulated judgment into money?
Onen.it can be convincing the trial judge of
ts reasonableness.

Stages in Settlement of a Bad Faith
Insurance

. bad faith i ! case, using a stipulated
_}ndgnunandummwmotéhnm are as

1. ’I“hccanmxsslonofbodfalmbydw
insurer in:

(a) Failing to defend;

(b) Defending under a nservation of

rights;
(c) Refusing to settle withm pohcy limits.

The releasing person’s damages; the
merits of the releasing person's liability
theory; the merits of the released per-
son’sdefemethom-y;ﬂncmlasﬁpa—
son’s relative fault; the risks and
expenses of continoed litigation; the
released person’s ability to pay; any
evidence of bad faith, collusion or
frmd;mddfeeanlofduuiasing
and

the case, having been notified of the clajms

agaist its insured almost a year in advance

of the hearing. See, Condo Association v.

Sunqldn Holdings, 128 Wn. App. 317, ___
(2005).

P2d
In Howard v. Royal, 30 days notice was
alwdeunedsuﬂimem.wpeﬂlnypvenm

An Expert Roundtable
This anthor has had the opportunity of
recently considering the challenges present-
edtothemnleommevahnhngnmpulabd
dgmcm in a go-hn/sc:lpmg case where
ive, but diffi-
aﬂnopmve Rnlhalhanmkhavmgnpdge
that the st

fact that the insurer

's
of the case; and the interests of the par-
ties not belngrelnsed.

Chausee v. Mc Casualty Co., 60
Wh. App. 504, 512, 803 P2d 1339 (I991)
(quoting Glover v. Tacoma General Hospisal,
98 Wn.2d 708, 717, 658 P:2d 1230 (1983)).

The obvious concem of the Court con-

ducnngammnabhmuhearmgnmm-
vent th (See, Howard v.

2. Batry of a
between the plmnnﬁ' and " the defendant/
insured .with an assignment of bad faith
righlnmfxvorof the plaintiff.

The ofa
lwnrm pursuant to ‘Chausee v. Maryland
Camalty. 60 Wn. App. ‘504, 803 P2d 1339
(199,

mmonﬂ:emgmdchmfut‘thepu-

4, Pnrnungabadfuﬂ\olmmagmnsnhe E

Royal Spécialty Und:rwrmng 121 Wa, App.
372, 89 P3d 265 (2004)) between the plain-
tiff aond defendant, The use of
Glover/Chausee factors protocts insurers
from lisbility for excessive judgments. Besel
v. Viking Ins. Co., 146 Wn.2d at 738.
Conduct of the R bk

the mmableneu In) Hawd, the plaintiffs
. from two experumed
s

evaluations by plalnuﬂ"x neni.ng physicians,
reports from both the plaintiff’s and defense
doctors, medical Jiterature supporting spinal
cord and brain injuries, allfecmphn an
economist report, a letter from defendant’s
accountant stating that the defendant was
unable to pay the judgment in the case, com-
between counsel for
plaintiff and defendant, a list of the deposi-
tions and pleadings in the suit, liability
vndeoupe and a rehabilitation videotape.
The insurance company countered with
similar reports and declmﬂou designed to
show the scttlement unrcasonable. At the
tusion of the ey

Hearing

Other than the Glover factors, there are

few guidelines concerning how to conduct
the

pose of collécting on the stipul

and whatever other damxgu bave' been

amedw'lﬁ‘hlzmsumd of the
easonableness Hei

Outyuwﬂ:oﬂhe'lbrtldm‘m.&ct
Reasénablencss hearings find theif origin

in RCW 4.22,060, part of the tort reform act. |

of 1986, The ariginal purpaée of the hearing

was to determine .the amouist of offset that | -

Jointly ‘and "severally labl, non-seitling
defendants would be entitled to'ffer the et-
tlin parties Liad exited the caise: If the-sot-

v'that the
K ““m”n”""'laﬁmd'ﬁamm

ﬂmldbefaralﬂghetnmm. -

Wi!h the decision in Washbum v. Beatt
Equipment Co., 120 Wn.2d 246, 840 P2d
860 (1992), the Supreme Court largely
etmdthemm;blmhnﬂnguatoolm
most multi-party litigation. The reason for
this was the determination that settling,
mlasedpamawuldnotbe

whom judgment could be:i mp:“m :

 therefore could not be parties whp were
jointly and severally liable.
60

In Chausee v. Maryland Casualty Co.,
Wn. App. 504, 803 P2d 1339 (1991), the
court adupwd!he nine. “Glovefhdms a8
the mechanismfor -whethey' set-

tlements were reasonpable in bad faith cases. R
After the decision in Washburn, there was

a peried of confusion regarding whether rea-

sonablencss hranngs retained a -place in - |

mdmﬁemvedﬁemo(ﬂm@p‘bnnm

nohavedamag&y hmdtry';uryaﬂer
full tral, f

lhwldlueﬁjsﬁghtmudvmof;dﬁq .
fnmwaskuubhngmxmne__

mination of

ltnsmmmlblywdlmaedbyme‘

. Washingten-Supremé Court that reasonable-
- ness heanng.mnduded in the uxtme.m
the

the e st aniem for confirming

Besel v. Whnghu Co., 146 Wn3d 730, 49"

P3d 887 (2002); Truck Ins. Exchange v. Van
Port Homes, 147 Wn.2d 751, 55 P3d 276
(2002). Afavonbleoumommyourmwn
ableness hearing is the best mechanism to
avoid protracted litigation ‘over darmages
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Superior Court Case Summary

Court: Snohomish Superior
Case Number: 07-9-11750-8

Sub Docket Date
11-21-2007

11-21-2007

12-14-2007

01-24-2008

08-04-2009

09-30-2009

06-15-2010

06-15-2010

Docket Code Docket Description Misc Info

VERDICT Verdict - Jury Finds
For PIf And Awards
Damages In The

Amount Of

**against Dft State
Of Wash Dept Of

Transportation -
$3420000.00

Judgment On Verdict
Against Dft

State Of Washington
In Fvr Of PIf

Order Amending
Interest Rate To
6.151% Pa

PARTIAL Partial Satisfaction
SATISFACTION Of Judgment
OF JUDGMENT ($100000.00)

TRUST RCVD- Trust Revd-tender -
TENDER $3,779,636.33

TRUST RCVD- Trust Rcvd-tender -
TENDER $16,137.53

TRUST RCVD- Trust Revd-
GARNISHMENT garnishment -
$92632.30

SATISFACTION Satisfaction Of

OF JUDGMENT Judgment On Clerks
Action
Pursuant To Rcw
4.92.160(2)

JUDGMENT

ORDER
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Search | Site Map | @ eService Center

About Dockets

You are viewing the case docket or case
summary. Each Court level uses different
terminology for this information, but for all
court levels, it is a list of activities or
documents related to the case. District and
municipal court dockets tend to include many
case details, while superior court dockets limit
themselves to official documents and orders
related to the case.

If you are viewing a district municipal, or
appellate court docket, you may be able to
see future court appearances or calendar
dates if there are any. Since superior courts
generally calender their caseloads on local
systems, this search tool cannot diplay
superior court calendering information.

Contact Information

Snohomish Superior :
3000 Rockefeller Ave, MS 502
Everett, WA 98201-4046

Map & Directions
425-388-3421[Phone]
425-388-3498[Fax]

Visit Website

425-388-3700[TDD]

Disclaimer

This information is provided for use as
reference material and is not the official court
record. The official court record is maintained
by the court of record. Copies of case file
documents are not available at this website
and will need to be ordered from the court of
record.

The Administrative Office of the Courts, the
Washington State Courts, and the Washington
State County Clerks :

1) Do not warrant that the information is
accurate or complete;

2) Do not guarantee that information is in its
most current form;

3) Make no representations regarding the
identity of any person whose name appears
on these pages; and

4) Do not assume any liability resulting from
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the release or use of the information.

Please consult official case records from the
court of record to verify all provided
information.

Courts | Organizations | News | Opinions | Rules | Forms | Directory | Library
Back to Top | Privacy and Disclaimer Notices
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INSTRUCTION NO. L ii

A person who maintains or provides 2 motor vehicle for the use of a member of his or her

family is responsible for the acts of that individual in the operation of that motor vehicle.
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RCW 4.22.050

Enforcement of contribution.

(1) If the comparative fault of the parties to a claim for contribution has been
established previously by the court in the original action, a party paying more than
that party's equitable share of the obligation, upon motion, may recover judgment
for contribution.

(2) If the comparative fault of the parties to the claim for contribution has not
been established by the court in the original action, contribution may be enforced
in a separate action, whether or not a judgment has been rendered against either
the person seeking contribution or the person from whom contribution is being

sought.

(3) If a judgment has been rendered, the action for contribution must be
commenced within one year after the judgment becomes final. If no judgment has
been rendered, the person bringing the action for contribution either must have (a)
discharged by payment the common liability within the period of the statute of
limitations applicable to the claimant's right of action against him and commenced
the action for contribution within one year after payment, or (b) agreed while the
action was pending to discharge the common liability and, within one year after
the agreement, have paid the liability and commenced an action for contribution.

[1981 ¢ 27 § 13.]
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RCW 4.22.060

Effect of settlement agreement.

(1) A party prior to entering into a release, covenant not to sue, covenant not to
enforce judgment, or similar agreement with a claimant shall give five days'
written notice of such intent to all other parties and the court. The court may for
good cause authorize a shorter notice period. The notice shall contain a copy of
the proposed agreement. A hearing shall be held on the issue of the
reasonableness of the amount to be paid with all parties afforded an opportunity to
present evidence. A determination by the court that the amount to be paid is
reasonable must be secured. If an agreement was entered into prior to the filing of
the action, a hearing on the issue of the reasonableness of the amount paid at the
time it was entered into may be held at any time prior to final judgment upon
motion of a party.

The burden of proof regarding the reasonableness of the settlement offer shall
be on the party requesting the settlement.

(2) A release, covenant not to sue, covenant not to enforce judgment, or similar
agreement entered into by a claimant and a person liable discharges that person
from all liability for contribution, but it does not discharge any other persons
liable upon the same claim unless it so provides. However, the claim of the
releasing person against other persons is reduced by the amount paid pursuant to
the agreement unless the amount paid was unreasonable at the time of the
agreement in which case the claim shall be reduced by an amount determined by
the court to be reasonable.

(3) A determination that the amount paid for a release, covenant not to sue,
covenant not to enforce judgment, or similar agreement was unreasonable shall
not affect the validity of the agreement between the released and releasing persons
nor shall any adjustment be made in the amount paid between the parties to the
agreement.

[1987 ¢ 212 § 1901; 1981 ¢ 27 § 14]
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RCW 4.56.050

Effect of judgment against executor or administrator.

When a setoff shall be established in an action brought by executors or
administrators, and a balance found due to the defendant, the judgment rendered
thereon against the plaintiff shall have the same effect as if the action had been
originally commenced by the defendant.

[Code 1881 § 500; 1877 p 107 § 504; RRS § 269.]

Notes:
Rules of court: Cf. CR 54(b).

99



RCW 4.56.060
Judgment in case of setoff — When equal or less than plaintiff's debt.

If the amount of the setoff, duly established, be equal to the plaintiff's debt or
demand, judgment shall be rendered that the plaintiff take nothing by his action; if
it be less than the plaintiff's debt or demand, the plaintiff shall have judgment for
the residue only.

[Code 1881 § 503; 1877 p 108 § 507; RRS § 271 1/2.]

Notes:
Rules of court: Cf. CR 54(b).
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RCW 4.56.070

Judgment in case of setoff — When exceeds plaintiff's debt — Effect of
contract assignment.

If there be found a balance due from the plaintiff in the action to the defendant,
judgment shall be rendered in favor of the defendant for the amount thereof, but
no such judgment shall be rendered against the plaintiff when the contract, which
is the subject of the action, shall have been assigned before the commencement of
such action, nor for any balance due from any other person than the plaintiff in the
action.

[Code 1881 § 504; 1877 p 108 § 508; RRS § 272. FORMER PART OF
SECTION: Code 1881 § 303; RRS § 433 now codified as RCW 4.56.075.]

Notes:
Rules of court: Cf. CR 54(b).
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RCW 4.56.075
Judgment in case of setoff — When exceeds plaintiff's debt or affirmative
relief required. :

If a setoff established at the trial, exceeds the plaintiff's demand so established,
judgment for the defendant shall be given for the excess; or if it appears that the
defendant is entitled to any affirmative relief, judgment shall be given
accordingly.

[Code 1881 § 303; 1877 p 62 § 307; 1869 p 74 § 305; 1854 p 173 § 231; RRS §
433. Formerly RCW 4.56.070, part.]

Notes:
Rules of court: Cf. CR 54(b).
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RCW 4.92.160
Payment of claims and judgments.

Payment of claims and judgments arising out of tortious conduct or pursuant to 42
U.S.C. Sec. 1981 et seq. shall not be made by any agency or department of state
government with the exception of the risk management division, and that division
shall authorize and direct the payment of moneys only from the liability account
whenever:

(1) The head or governing body of any agency or department of state or the
designee of any such agency certifies to the risk management division that a claim
has been settled; or

(2) The clerk of court has made and forwarded a certified copy of a final
judgment in a court of competent jurisdiction and the attorney general certifies
that the judgment is final and was entered in an action on a claim arising out of
tortious conduct or under and pursuant to 42 U.S.C. Sec. 1981 et seq. Payment of
a judgment shall be made to the clerk of the court for the benefit of the judgment
creditors. Upon receipt of payment, the clerk shall satisfy the judgment against the
state.

[2002 ¢ 332 § 16; 1999 ¢ 163 § 4; 1991 ¢ 187 § 3; 1986 ¢ 126 § 9; 1979 ex.s. ¢
144 § 3; 1979 ¢ 151 § 5; 1975 Istex.s. ¢ 126 § 6; 1969 ¢ 140 § 2; 1963 ¢ 159 §
10]

Notes: »
Intent - Effective date -- 2002 ¢ 332: See notes following RCW 43.41.280.

Effective date -- 1999 ¢ 163: See note following RCW 4.92.130.

Intent -- 1991 ¢ 187: "It is the intent of the legislature that the tort claims
revolving fund created under section 1 of this act have [has] the same purpose,
use, and application as the tort claims revolving fund abolished effective July 1,
1989, by the legislature in chapter 419, Laws of 1989." [1991 ¢ 187 § 2.]

Severability -- 1969 ¢ 140: See note following RCW 4.92.130.

Duty of clerk to forward copy of judgment: RCW 4.92.040.
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