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I. PRELIMINARY MATTERS 

This matter is before this Court for a second time for review of the 

Board of Industrial Insurance Appeals' (Board) decision on remand. As 

before, the Board found in favor of Morrison Knudsen and the superior 

court overturned the Board's decision. The Department once again asks 

this Court to affirm the Superior Court's decision and reverse the decision 

of the Board. 

II. INTRODUCTION 

When Morrison Knudsen bid on the $110 million contract to clean 

and redevelop the Harbor Island Superfund site, it promised to follow 

Washington's safety rules for hazardous waste remediation activities. 

Once it was awarded the contract, however, it ignored those rules. When 

cited under the Washington Industrial Safety and Health Act (WISHA) for 

this failure, Morrison Knudsen disavowed its earlier promises and 

pretended instead that Harbor Island was not a hazardous waste site at all. 

Eight years ago, the Board accepted this revisionist history and vacated the 

citation. 

In 2004 the King County Superior Court reversed the Board's 

decision, determining as a matter of law that "Morrison Knudsen's work 

site on Harbor Island was an 'uncontrolled hazardous waste site'" and that 

"Morrison Knudsen was performing a 'clean-up operation'" at Harbor 



Island. CP 170-172. This Court affirmed the Superior Court in 2005 and 

the Supreme Court denied review. Dep 'f of Labor & Indus. v. Morrison 

Knudsen, 130 Wn. App. 27, 29 n.l, 121 P.3d 726 (2005) (Morrison 

Knudsen 1), review denied, 156 Wn.2d 1037 (2006). The matter then 

returned to the Board for further proceedings as required under Morrison 

Knudsen 1. 

On remand, the Board used different words to achieve the same 

result that it reached the first time. In so doing, the Board ignored or 

rewrote: (1) the Superior Court's and this Court's decisions; (2) the rules 

that exist to protect workers such as Morrison Knudsen's employees; and 

(3) the record. Further, the Board's decision on remand effectively ruled 

that those who assert in a private action that their jobsite was dangerous 

cannot be truthful when describing hazards before the Board. 

The Board's decision on remand is not simply wrong, it conflicts 

with this Court's prior ruling and ignores the very workers whose 

complaints brought Morrison Knudsen's WISHA violations to light. The 

Department, again, asks this Court to apply the law as it is written to the 

record as it exists, and, as the Superior Court has already done, reverse the 

Board's decision. l 

1 The record in this case includes both the record created by the Board during 
Morrison Knudsen's fIrst appeal and the supplemental record that the Board assembled 
following the remand. Given the volume of the record, the Department has attached key 

2 



III. COUNTERSTATEMENT OF THE ISSUES 

The citation remanded to the Board alleged that Morrison Knudsen 

had violated 34 different WISHA standards. See BR 149-174.2 Among 

other things, the citation alleged Morrison Knudsen: 1) failed to disclose 

jobsite hazard information to its employees and subcontractors of the 

nature, level and degree of exposure likely to occur during the hazardous 

waste operations (Item 1-4a, CP 46-47); 2) failed to ensure employees 

were provided and used appropriate Personal Protective Equipment (PPE) 

(Item 1-3b, CP 44-45); 3) failed to identify inhalation or skin absorption 

hazards prior to allowing entry (Item 1-3a, CP 43-44); 4) develop, 

communicate, and implement site control and decontamination procedures 

(Items 1-2b, 1-2c and 1-2d, CP 41-44); 5) failed to monitor employees for 

exposure to hazardous substances (Item 1-6a, CP 49-51); and 6) failed to 

provide medical assistance to a worker who complained of symptoms 

indicating possible overexposure to hazardous substances (Item 2-3, 

documents to this brief as appendices. Citations to documents in the Board's record are 
indicated by "BR" followed by the numbers stamped in the lower right-hand comer. 
Citations to testimony given before the Board include the testifying witness's name, the 
date of testimony, and the page number of the transcript of proceedings. 

2 A copy of the citation is attached as Appendix (App.) B. While the citation 
originally identified 35 violations, the Department has not disputed the Board's decision 
to vacate Item 1-10, a violation that was not based on the provisions of former WAC 296-
62-300 through 296-62-3195, known as "Part P." Defmitions of "Part P" and a number 
of other terms and acronyms referred to in this Brief of Respondent are provided in a 
glossary as App. A. 
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CP 59-60). Of the 34 alleged violations, the Board vacated 31, and 

recharacterized the remaining three from "serious" to "general" violations. 

Although the Department agrees with the Superior Court that every 

one of the Board's determinations on the 34 disputed items is incorrect, 

this brief will focus on 21 of the disputed items, based on the nature and 

magnitude of the Board's errors? These items can generally be grouped 

by the following issues that run throughout the Board's decision: 

A. This Court and the Superior Court previously held that 
Morrison Knudsen engaged in a "clean-up operation" at the 
Harbor Island Superfund site, and that the jobsite was an 
"uncontrolled hazardous waste site." On remand, the 
Board repudiated these decisions and held that the vast 
majority of the Harbor Island Superfund site posed no 
threat to human health while Morrison Knudsen's 
employees were cleaning it up. Is the Board's 
determination not only inconsistent with this Court's 
controlling ruling in Morrison Knudsen I, but also 
unsupported by substantial evidence? 

B. Under the Law of the Case, Morrison Knudsen's Harbor 
Island project was a "clean-up operation" at an 
"uncontrolled hazardous waste site." On remand, the 
Board detem1ined that Part P applied only to a small 
portion of Morrison Knudsen's Harbor Island jobsite. Is 
the Board's determination not only inconsistent with this 

3 The Department specifically assigns error to the Board's: 1) Finding of Fact 
(FOF) 1 because it is an incomplete recitation of this case's procedural history; 2) failure 
to include FOF 4 from its original decision; 3) FOF 35 because it does not include FOF 7 
from the original decision; and 4) Findings of Fact 6-34 and 36-40 and the Board's 
Conclusions of Law 5-33 and 35-40 because (a) they disregard and are contrary to this 
Court's decision; (b) they ignore, incorrectly interpret, and erroneously apply the law; 
(c) they misread and misstate the record; and (d) they are not supported by substantial 
evidence in the record. The Superior Court correctly held that the Board's determinations 
on the 34 items are wrong, and the Department asks this Court to reach the same result. 
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Court's controlling ruling in Morrison Knudsen L but also 
unsupported by substantial evidence? 

C. The record establishes that Morrison Knudsen's jobsite at 
Harbor Island was heavily contaminated with arsenjc; that 
the arsenic constituted a hazard for Morrison Knudsen's 
employees; and that Morrison Knudsen was aware of this 
hazard. On remand, the Board relied exclusively on the 
opinion of one of Morrison Knudsen's witnesses in order to 
decide, in effect, that all of the prior documents and studies 
of Harbor Island were wrong and that there was actually no 
health risk whatsoever from arsenic at the site. Is the 
Board's determination not only inconsistent with this 
Court's controlling ruling in Morrison Knudsen I, but also 
unsupported by substantial evidence? 

D. Washington law protects workers who make complaints 
regarding safety and health issues at their jobsites or who 
testify in proceedings concerning WISHA violations from 
all forms of discrimination. On remand, the Board 
determined that despite these protections, the sworn 
testimony of three former Morrison Knudsen employees 
was not truthful solely because these employees had filed 
suit against Morrison Knudsen based on the conditions at 
the Harbor Island jobsite. Did the Board err in completely 
rejecting the testimony from these witnesses? 

E. Under RCW 49.17 .180(6), a "serious" WISHA violation 
exists where there is a substantial probability that an injury 
resulting from the violation-regardless of the likelihood 
that the injury will occur-would be "death or serious 
bodily harm." The Board held that the three violations it 
affirmed, violations that created a risk of cancer and other 
serious diseases, were not "serious." Is the Board's 
determination supported by substantial evidence? 

F. WAC 296-62-30510(1)(d) requires employers to make 
medical assistance available "as soon as possible upon 
notification by an employee that the employee has 
developed signs or symptoms indicating possible 
overexposure to hazardous substances or health hazards." 
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Did Morrison Knudsen violate this rule when it received 
notification of medical complaints from an employee but 
failed to refer him to a doctor or otherwise aid him in 
obtaining medical assistance? 

IV. COUNTERSTATEMENT OF THE CASE 

A. Background Facts Regarding Harbor Island 

1. Pollution On The Island, Government Studies, And The 
National Priorities List 

Since its creation, Harbor Island has never served as anything other 

than a site for industrial and other commercial activities. BR Exhibit (Ex.) 

32, ROD at 4. These activities have included fuel storage and transfer, 

lead smelting and fabrication, shipbuilding, and metal plating. Id. 

By the 1970s, concerns had arisen over the air lead levels from the 

smelter at Harbor Island. Id. Air quality and soil contamination studies 

revealed that airborne lead concentrations exceeded the federal standards 

95% of the time as well as "a significant volume of lead contaminated soil 

at the lead smelter facility." Id. As a result, Harbor Island was placed on 

the federal Environmental Protection Agency's (EPA) National Priorities 

List (NPL) in 1983. Id. Additional studies revealed elevated levels of 

lead, cadmium and sulfate. Id. Washington State's Department of 

Ecology (DOE) also found other contaminants, including chromium, 

arsenic, mercury and polycyclic aromatic hydrocarbons (PAHs). Id. 
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The EPA performed a Remedial Investigation (RI) of the site, 

which was completed in 1990. fd The EPA separated Harbor Island into 

several operable units: the tank farms; Lockheed Shipyards; marine 

sediments; and soil and groundwater. BR Ex. 32, ROD at 6. The soil and 

groundwater unit, also referred to as the "island-wide" unit, comprises all 

parts of Harbor Island not included in the other three units. BR Ex. 32, 

ROD at 9, Figure 3. At the time the ROD was being developed, sources of 

contamination at the Island included Nonferrous Metals, Inc. (the 

secondary lead smelter), Seattle Iron & Metals, Former Leckenby 

Company (Port of Seattle), and Todd Shipyards. BR Ex. 32, ROD at 6-8. 

As part of its RI, the EPA took soil samples from over 300 

locations on the Harbor Island operable unit (the soil and groundwater unit 

within which Morrison Knudsen's employees worked, hereinafter referred 

to as "Harbor Island."). BR Ex. 32, ROD at 7. The EPA also installed 49 

ground wells for water sampling. fd. Analyses from these samples 

showed that surface and sub-surface soils were contaminated with 

dangerously elevated levels of organic and inorganic contaminants over a 

majority of Harbor Island. BR Ex. 32, ROD at 12-14. These 

contaminants included total petroleum hydrocarbons (TPHs, including 

diesel and gasoline), polychlorinated byphenyl (PCBs), PAHs, lead, 

arsenic, cadmium, and chromium. fd 
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2. The EPA Record Of Decision For Clean-Up And Hot 
Spot Selection 

Having completed the investigation and study portions of its task, 

the EPA, in September 1993, issued its "Record of Decision, Declaration, 

Decision Summary, and Responsiveness Summary for Harbor Island Soil 

and Groundwater, Seattle, Washington." BR Ex. 32. The Record of 

Decision (ROD) contains a detailed description of Harbor Island's soil and 

groundwater pollution and how it was to be remediated. On its very first 

page, the ROD emphasizes the need for prompt clean-up of the site: 

Actual or threatened releases of hazardous substances from 
this site, if not addressed by implementing the response 
action selected in this Record of Decision (ROD), may 
present an imminent and substantial endangerment to 
public health, welfare or the environment. 

BR Ex. 32, ROD, Declaration at 1. 

The EPA presented in the ROD a "summary of site risks" relevant 

to the excavation and other soil-related work that Morrison Knudsen's 

employees eventually performed and which was the object of the Citation: 

People who may incidentally ingest soil through hand-to­
mouth contact and absorb contaminants through dermal 
contact with contaminated soil were identified as the 
population most at risk of adverse health effects .... 

BR Ex. 32, ROD at 16. 

Contaminants found III high enough concentrations were 

considered for the risk assessment. BR Ex. 32, ROD at 17. Based on this, 

more than 40 contaminants were identified for evaluation. Id Of these, 
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lead, arsenic, antimony, P AHs and PCBs were considered contaminants of 

concern due to their high concentrations and toxicity compared to the 

other contaminants. Id., Table 2. The hazardous substances covered the 

200 acres of Harbor Island. BR Ex. 32, ROD, 26. 

Following contaminant identification, potential hot spots were 

selected by first identifying the five "contaminants presenting the greatest 

risk to human health and the environment"-lead, mercury, arsenic, TPH, 

and PCBs. BR Ex. 32, ROD at 42. Arsenic was eliminated from hot spot 

consideration due to its widespread contamination across the entire island, 

and PCBs were eliminated based on the treatment level set by the EPA. 

BR Ex. 32, ROD at 57.4 

This left lead, mercury, and TPH as potential hot spots. Id. The 

Harbor Island remediation ultimately selected limited clean-up of hot 

spots to "organic pollutants," excluding areas contaminated with non-

organic materials such as arsenic, lead, and mercury. BR Ex. 32, ROD at 

57. Thus, prior to capping, only known TPH hot spots (surface soil with 

TPH contamination exceeding 10,000 parts per million) would be 

4 It is not clear how PCBs were ultimately handled at the site, as App. B to the 
Record of Decision states that this contaminant was removed from hot spot consideration 
while elsewhere the ROD includes PCBs within the definition of hot spots. See BR Ex. 
32 at 23. Whether PCB hot spots were removed or not is immaterial, however, as 
Morrison Knudsen's employees were exposed to abundant other pollutants. 
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removed. BR Ex. 32, ROD at 43, 54-58 (Alternative 8A, incorporated 

into Selected Alternative (11B) via Alternative llA). All other 

contaminants, as well as TPH below the 10,000 parts per million (ppm) 

hot spot level and TPH hot spots not already identified would remain on-

site and would be capped where they exceeded clean-up goal levels. Id 

Figure 5 of the ROD (BR Ex. 32, at 44) shows the locations of known 

organic, inorganic, and combined organic/inorganic hot spots. The shaded 

portions of Figure 6 (BR Ex. 32, ROD at 74) show the areas that, at the 

time the ROD was prepared, were not already covered with an asphalt cap 

and were expected to be capped. 

3. Clean-Up Occurring Before And Contamination 
Remaining When Morrison Knudsen Began Work 

The ROD describes a two-step process for cleaning Harbor Island. 

First, known "hot spots" would be removed; second, the remaining 

contaminated areas would be capped. BR Ex. 32, ROD at 57.5 Both the 

Board and Morrison Knudsen erroneously contend that clean-up goals 

selected in the ROD were met prior to Morrison Knudsen beginning work 

at Harbor Island. See, e.g., AB 14-15; Clerk's Papers (CP) 1681-1683. 

5 The ROD limits capping to "areas not currently covered by an impemleable 
barrier of asphalt or concrete." BR Ex. 32, ROD at 16,72. 
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The clean-up goal for TPH (gasoline) was 400 ppm, while the goal 

for TPH (diesel) was 600 ppm. BR Ex. 32, ROD, Appendix (App.) A at 4. 

However, TPH contamination did not reach the hot spot threshold until it 

reached 10,000 ppm. BR Ex. 32, ROD, App. B. Therefore, any soil with 

contamination above the 400 and 600 ppm goals but below 10,000 ppm 

was not treated as a hot spot, was still above clean-up goals, and was not 

removed prior to Morrison Knudsen beginning work at Harbor Island. 

See e.g., BR Ex. 32, ROD at 45 ("[a]reas where the soil exceeds the clean-

up goals for TPH, lead, arsenic, mercury, PCBs, and P AHs would still 

exist after hot spot removal."). 

Further, apart from TPH contamination, the record shows that the 

"areas not shaded in Figure 6" of the ROD were saturated with other 

pollutants that far exceeded clean-up goals. See, e.g., ROD, Figure 4 

at 27. Arsenic and lead contamination, for example, exceeded clean-up 

goals in a host of locations outside the small shaded areas in Figure 6 of 

the ROD, a fact demonstrated by comparing maps of those pollutants' 

concentrations with Figure 6. See BR Ex. 32, ROD at 25 (clean-up goals); 

compare BR Ex. 75 (map of lead concentrations) and BR Ex. 76 (map of 

arsenic concentrations) with BR Ex. 32, ROD at 74 (areas to be capped).6 

6 Figure 4 of the ROD, "Surface Soil Exceeding 1.0E-5 Risk or MTCA 
Criteria," shows the extensive areas over Harbor Island where contamination exceeded 
clean-up levels for all contaminants (dark shaded portions). BR Ex. 32, ROD at 27. 

11 



Finally, Figure 6 of the ROD became irrelevant after Morrison 

Knudsen started work because Morrison Knudsen removed virtually all 

the asphalt, concrete and buildings at the site and in that area. Indeed, the 

only minimal relevance Figure 6 of the ROD has is to establish areas that, 

prior to Morrison Knudsen's arrival, were not already capped by asphalt 

and would have needed capping to satisfy the clean-up goals. BR Ex. 32, 

ROD at 27; compare BR Ex. 56 (Harbor Island before Morrison Knudsen 

started work) with BR Ex. 57 (Harbor Island following demolition of 

buildings and removal of asphalt and concrete). 

B. Morrison Knudsen Worked In Areas Known To Be 
Contaminated With Hazardous Materials 

As noted above, the Board and Morrison Knudsen incorrectly 

contend that the shaded areas of Figure 6 of the ROD were the only areas 

on Harbor Island with contamination.7 To the contrary, the evidence 

establishes that Morrison Knudsen's employees performed work within 

the shaded areas of Figure 6 ofthe ROD. 

The shaded areas of Figure 6 of the ROD include the SeaFab or 

CEM site, Seattle Iron and Metals, and Fisher Mills. BR Ex. 72. 

Michael Shoup, Morrison Knudsen's site superintendent, stated they 

performed "excavation in the Fisher Mills' parking lot" and brought the 

7 See generally, Appellant's Brief(AB) 15-16,22; BR 1682-1683. 
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CEM site down to sub grade. Michael Shoup, TR 12111101, 97, 99, 106-

107. Eugene Vos, a former employee, described building demolition work 

at the SeaFab site and stockpiling and soil grading of soil at Seattle Iron 

and Metals. Eugene Vos, TR 12/7/01, 50, 52, 61-62, 81. Morrison 

Knudsen's environmental consultant acknowledged work was done at 

contaminated properties resulting in employee overexposure to 

contaminants. See, Robert Gilmore, TR 2/5/02, 197 (explaining a laborer 

doing excavation and trenching work at the SeaFab site); 40 (explaining 

that six out of nine air monitoriJ?-g samples taken at the SeaFab site 

exceeded action level for lead). Darrell Dodson, Morrison Knudsen's 

earthwork superintendent, described excavation work at the Fisher Mills 

property (Darrell Dodson, TR 2/7/02, 23) and Jason Sousa, another 

consultant, described demolition work at Seattle Iron & Metals (Jason 

Sousa, TR 2/7/02, 44-45). 

Ron Slater's daily diaries also confirm that employees routinely 

worked in the shaded areas of Figure 6 of the ROD. BR Ex. 43 at 1-5 

(describing work at Fisher Mills); 8 (fill work and "waste" removal work 

at Fisher Mills); 14-15 (describing demolition at the CEM site). Extensive 

work at these locations included: earth work with dirt that was "black" 

and "smelled like gasoline" (Rocky Brock, TR 12110/01, 65, 66, 71-73); 

digging trenches (George Harvey, TR 2/4/02, 47); removal of sod, mud, 
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and soil (Rocky Brock, TR 12/10101, 68; see also, George Harvey, 

TR 2/4/02, 64; Ronald Slater, TR 12/5101, 117); providing assistance in 

removing underground storage tanks (George Harvey, TR 2/4102, 153-

155); and identifying and stockpiling potentially contaminated soils 

(William Kulas, TR 12111101, 29, 34, 52-53). 

C. The Citation 

On October 20,2000, the Department issued a citation based on its 

inspection of Morrison Knudsen's Harbor Island jobsite. The citation 

alleged violations of 34 different WISHA standards. These standards, 

then codified at former WAC 296-62-300 through 296-62-3195, are 

commonly referred to as "Part p.,,8 Pertinent details of the individual 

violations are discussed below in conjunction with the arguments related 

to those violations. 

D. Procedural History 

1. Morrison Knudsen I 

In Morrison Knudsen's first appeal, the Board vacated every single 

one of the violations based on its determinations that (a) Harbor Island 

was not an "uncontrolled hazardous waste site," and (b) Morrison 

8 Part P was repealed and recodified in 2004 in chapter 296-843 W AC,but the 
former provisions govern the appeals involving Morrison Knudsen's citation. 
See Morrison Knudsen /, 130 Wn. App. at 29 n.l. For simplicity, this brief will therefore 
refer to Pm1 P's requirements in former chapter 296-62 WAC in the present tense and 
will not use the word "former." Part P appears at BR 527-598. 
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Knudsen was not engaged in a "clean-up operation" at the site. BR 650-

653, 655 and 657-658. The Board reached these conclusions despite 

recognizing that Morrison Knudsen personnel stockpiled contaminated 

soils and had engaged in remediation work mandated by the Superfund 

consent decree. BR 650. The Board even found as a fact that Morrison 

Knudsen's work included "contaminated soil handling." Id. at 657; 

CP 150-152. Nevertheless, the Board reasoned, this was not "enough" to 

bring the project within the scope of Part P. BR 650. 

The Department appealed the Board's decision, and the Superior 

Court reversed.9 The Superior Court rejected the Board's Part P analysis 

in its entirety, holding that Morrison Knudsen's Harbor Islandjobsite was 

an "uncontrolled hazardous waste site" and that Morrison Knudsen was 

performing a "clean-up operation" at the site. CP 166-170. The Superior 

Court also instructed the Board ''to find and conclude that Morrison 

Knudsen's activities at Harbor Island were covered by Part P, and that 

Morrison Knudsen was required to comply with the standards contained 

therein." Id. at 172. This Court affirmed the Superior Court's decision, 

and the matter returned to the Board. Morrison Knudsen I, 130 Wn. App. 

27. 

9 A copy of the Superior Court's decision in Morrison Knudsen I, entered on 
August 9, 2004, is attached as App. C. 
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2. Morrison Knudsen II 

On remand, the Board made the findings and conclusions 

regarding applicability of Part P that it was ordered to make under this 

Court's decision in Morrison Knudsen J, and then proceeded to reach a 

result virtually identical to its first decision. The Board accomplished this 

by finding that Morrison Knudsen's workers were not exposed to any 

hazards-despite the fact that they were conducting clean-up work on a 

hazardous waste site that encompassed the entire jobsite. Compare 

Morrison Knudsen J, 130 Wn. App. at 37 with BR 1664-1717. 10 

In direct conflict with this Court's prior holding, the Board 

concluded that Part P applied to only small portions of Morrison 

Knudsen's work and, even then, only to the extent that the work was 

performed within a very small portion of the Harbor Island jobsite. 

Compare, e.g., BR 1676, 1681-1683, with Morrison Knudsen J, 130 Wn. 

App. at 29-30. The Board also vacated numerous violations because of a 

claim that the firm's employees had not actually been exposed to 

hazardous substances despite the fact that they perfoffi1ed hazardous waste 

clean-up. BR 1686, 1693-1694, 1700-1702. 

And, once again, the Board's decision accepts and incorporates 

Morrison Knudsen's after-the-fact excuses for not following the standards 

10 A copy of the Board's decision on remand is attached as App. D. 
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in Part P, claiming that these standards have limited, if any, applicability 

because Morrison Knudsen's work at the Harbor Island Superfund site 

was more "construction" than "clean-up." See, e.g., BR 1676, 1681-1683, 

1686, 1693-1694, 1700-1702. This is precisely the argument that the 

Superior Court and this Court have already rejected. See, e.g., Morrison 

Knudsen I, 130 Wn. App. at 37. 

The Department appealed the Board's decision on remand to King 

County Superior Court. The Superior Court once again rejected the 

Board's strained construction and application of Part PY First, the 

Superior Court ruled that the Board's decision was contrary to the 

previous determination that "Morrison Knudsen's work on Harbor Island 

was an 'uncontrolled hazardous waste site, '" that "Morrison Knudsen was 

performing a 'clean-up operation'" on Harbor Island, and that "'[t]he 

ultimate goal' of Morrison Knudsen's processing and handling of 

hazardous substances at the Harbor Island work site was making the site 

safer for people or the environment." CP 475-476 (FOF 20).12 The 

Superior Court therefore concluded that the Board "erred when it ignored 

the law of the case ... that Part P applied to Morrison Knudsen's entire 

II A copy of the Superior Court's June 25, 2010 decision is attached as App. E. 

12 Findings of fact and conclusions of law should be reviewed based on what 
they are, regardless of the label. Willener v. Sweeting, 107 Wn.2d 388,394, 730 P.2d 45 
(1986). 
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Harbor Island jobsite and to all of Morrison Knudsen's work at that site." 

CP 477 (FOF 23). 

Second, the Superior Court determined that the Board erred when 

it concluded on remand that clean-up goals for all contaminants at Harbor 

Island had been met before Morrison Knudsen began work at the site. 

CP 477-478 (FOF 26) ("[T]he record establishes that removal of organic 

hot spots did not result in the removal of all types of contaminants . . . . 

The record is clear that the clean-up goals ... were not met .... "). For 

these and other reasons, the Superior Court concluded that the Board's 

decision was wrong as a matter of law and was not supported by 

substantial evidence in the record, and reversed. 

Morrison Knudsen now appeals the Superior Court's decision to 

this Court. 

v. SUMMARY OF ARGUMENT 

Morrison Knudsen contends substantial evidence supports the 

Board's determination that Morrison Knudsen's employees were not 

exposed to any contaminated soils or to any serious hazard. AB 30-46. 

Morrison Knudsen also asserts that the Board complied with the Superior 

Court's order to apply Part P and that the Board's resulting decision on 

remand, that Part P had virtually no application to Morrison Knudsen's 

employees, was correct. AB 33-34. Finally, Morrison Knudsen contends 
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that determining witness credibility is a function within the sole purview 

of the Board regardless of the reason the Board may give for rejecting the 

testimony. AB 42. 

Woven throughout Morrison Knudsen's arguments in its most 

recent appeal are the very positions and assertions this Court expressly 

rejected in Morrison Knudsen I: 1) that the firm's work at Harbor Island 

was construction and not hazardous waste clean-up because "the primary 

scope and magnitude of this project ... was to design and build a port 

expansion facility ... " (AB 11-13); and 2) that Harbor Island was not 

contan1inated when the firm began work there because "all known and 

identified 'hot spots' of hazardous waste ... were removed .... " (AB 14). 

Morrison Knudsen's contentions and the Board's decision on the 

exposure question are incorrect for several reasons. First, under the law of 

the case doctrine, it is established that Morrison Knudsen engaged in a 

clean-up operation at a hazardous waste site. It is also the law of this case 

that Part P applied to all of Morrison Knudsen's work at Harbor Island. 

Second, it is indisputable that clean-up at Harbor Island was not complete 

before Morrison Knudsen began work. Indeed, remediation of Harbor 

Island is precisely what Morrison Knudsen was hired to perform, as this 

Court recognized in 2005. Third, it is indisputable that Morrison 

Knudsen's employees had access to and were exposed to hazardous 
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substances including arsenic, lead, TPHs and PAHs. Finally, Morrison 

Knudsen's arguments and the Board's decision misinterpret the applicable 

WISHA statute and rules, and are otherwise contrary to law. 

Morrison Knudsen also argues that the Board correctly 

recharacterized certain safety violations from "serious" to "general," and 

that the Board correctly vacated a citation charging that Morrison Knudsen 

unlawfully failed to make medical assistance available to a worker. These 

arguments and the Board's rulings likewise misinterpret the applicable 

WISHA statute, rules and cases arising under these provisions, and are 

otherwise contrary to law. 

VI. ARGUMENT 

A. Standard Of Review 

Morrison Knudsen contends that this Court need only decide 

whether substantial evidence supports the Board's determination. 

Morrison Knudsen is wrong. 13 Rather, this case requires review of the 

Board's interpretation of WISHA and Part P. The standard of review of 

such interpretations is de novo. E.g., Prezant Assocs., Inc. v. Dep't of 

Labor & Indus., 141 Wn. App. 1, 7, 165 P.3d 12 (2007). This standard 

entitles the Court to "substitute its interpretation for that of an agency" if 

\3 Morrison Knudsen wrongly argues that the applicable standard of review is 
that found in the Administrative Procedure Act, ch. 34.05 RCW. AS at 28-30. That 
standard is similar-but not identical-to RCW 49.17 .150( 1). See RCW 34.05.570(3). 
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warranted. Jenkins v. Dep't of Social & Health Svcs., 160 Wn.2d 287, 

308, 157 P.3d 388 (2007). 

To protect workers, Washington courts have established a guiding 

principle of liberal construction for interpreting WISHA and its rules: 

The purpose of WISHA is to "assure, insofar as may be 
reasonably possible, safe and healthful working conditions 
for every man and woman working in the state of 
Washington .... " RCW 49.17.010. As a remedial statute, 
WISHA and its regulations are liberally construed to carry 
out its purpose. Adkins v. Aluminum Co. of America, 110 
Wn.2d 128, 146, 750 P.2d 1257 (1988). 

Prezant Assocs., 141 Wn. App. at 7-8. 

Morrison Knudsen argues that this Court should defer to the 

Board's interpretation of the applicable safety statutes and rules. AB 29-

31. But it is the Department's interpretation, not the Board's that is 

entitled to deference. 

Washington courts have granted substantial deference to the 

Department's interpretation of WISH A and the rules promulgated under it. 

E.g., Lee Cook Trucking & Logging v. Dep't of Labor & Indus., 109 Wn. 

App. 471, 477, 36 P.3d 558 (2001). Such deference is given to the 

Department's interpretation because the Department is the exclusive, first-

line, policy-making agency that the Legislature has tasked with 

administering WISHA. See generally Port of Seattle v. Pollution Control 

Hr'gs Bd, 151 Wn.2d 568, 593-94, 90 P.3d 659 (2004); Martin v. 
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Occupational Safety & Health Rev. Com 'n, 499 U.S. 144, 111 S. Ct. 1171, 

1175-1180, 113 L. Ed. 2d 117 (1991). This Court should defer to the 

Department's interpretation of WISHA statutes and rules, not to the quasi­

judicial Board's interpretation. 

To the extent there is any question about whether the Board's 

determination is supported by substantial evidence, it is not. The Board's 

decision is not supported by "evidence in sufficient quantum to persuade a 

fair-minded, rational person of the truth of a declared premise." Morrison 

Knudsen I, 130 Wn. App. at 34 (footnote omitted); RCW 49.17.150(1). 

B. The Law Of The Case 

When the Superior Court reversed the Board's decision in 

Morrison Knudsen I, it established as a matter of law that: 1) Morrison 

Knudsen's employees handled and stockpiled contaminated soils from 

Harbor Island (CP 168-170); 2) Morrison Knudsen's work site at Harbor 

Island was an "uncontrolled hazardous waste site" (CP 168-170); 

3) Morrison Knudsen's work at Harbor Island was a "clean-up operation" 

as defined by Part P (CP 168-170); 4) Morrison Knudsen cleaned up 

hazardous substances at Harbor Island (CP 169-170); aI:1d 5) Morrison 

Knudsen's work at Harbor Island was covered by Part P (CP 169-171). 

This Court affirmed the Superior Court's decision, holding that 

Morrison Knudsen had engaged in clean-up operations at Harbor Island. 
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Morrison Knudsen J, 130 Wn. App. at 29-30. This Court also ruled as a 

matter of law that: 1) "work activity may be covered by Part P based on 

any part of the activity itself that pertains to clean-up actions ... not on 

non-clean-up activity that might follow clean-up. . . ." (ld at 36); 

2) contaminated soils were found and stockpiled by Morrison Knudsen's 

employees (ld.); 3) Harbor Island contains an accumulation of hazardous 

substances that "creates a threat to the health and safety of individuals ... 

. " (ld at 38); 4) the evidence in the record establishes that Harbor Island 

"continue [ s] to be a specific threat to the health and safety of individuals . 

. . . " (Jd.); and 5) the "ultimate goal" of Morrison Knudsen's work at 

Harbor Island was not construction (ld at 37). 

Under the law of the case doctrine, "an appellate court's decision is 

binding on further proceedings in the trial court on remand." State v. 

Stein, 140 Wn. App. 43, 55, 165 P.3d 16 (2007), review denied, 163 

Wn.2d 1045 (2008). 

The doctrine serves to "promote [ ] the finality and 
efficiency of the judicial process by 'protecting against the 
agitation of settled issues. ,,, . ... The courts apply the 
doctrine in order "to avoid indefinite relitigation of the 
same issue, to obtain consistent results in the same 
litigation, to afford one opportunity for argument and 
decision of the matter at issue, and to assure the obedience 
of lower courts to the decisions of appellate courts." 
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State v. Harrison, 148 Wn.2d 550, 562, 61 P.3d 1104 (2003) (citations 

omitted). 

In an appeal from a Board decision regarding a WISHA citation, 

the superior and appellate courts sit in an appellate capacity. 

RCW 49.17.150; see Dep't of Labor & Indus. v. City of Kennewick, 

99 Wn.2d 225, 226, 229, 661 P.2d 133 (1983). The Board was thus bound 

by the Superior Court's first decision and this Court's opinion when it 

considered Morrison Knudsen's appeal on remand. 

C. The Board Disregarded This Court's Decision, Incorrectly 
Interpreted And Applied The Law, And Ignored Undisputed 
Evidence When It Held That Part P Only Applies To A Small 
Portion Of Morrison Knudsen's Harbor Island Jobsite 

It its brief, Morrison Knudsen contends that the Board correctly 

determined that only a small part of Harbor Island might have been 

contaminated during Morrison Knudsen's work and, as a result, that the 

Board's limited application of Part P was correct. AB 33-36. In this 

regard, Morrison Knudsen's assertions and the Board's decision on 

remand are incorrect for at least two reasons. First, without any support in 

the record, the Board decided that clean-up goals over the entire Harbor 

Island site were met before Morrison Knudsen began work. BR 1680-

1683. Second, the Board determined that, to the extent portions of Harbor 
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Island continued to have contamination, those portions were limited to the 

small shaded areas in Figure 6 ofthe ROD. BR 1682-1683. 

Simply put, the Board's determinations and Morrison Knudsen's 

attempt to defend those determinations are contrary to the decision this 

Court made five years ago, contrary to the law, and contrary to the 

record. 14 

1. The ROD's Clean-Up Goals Were Not Met Before 
Morrison Knudsen Started Work 

Despite Morrison Knudsen's arguments and the Board's decision 

to the contrary, no evidence in the record establishes that clean-up goals at 

Harbor Island were met before Morrison Knudsen started work. In fact, 

the opposite is true. 

As is discussed at length above, under the selected remedy for 

clean-up at Harbor Island, only known TPH hot spots would be removed 

prior to Morrison Knudsen's work. BR Ex. 32, ROD at 43, 54-58. Thus, 

surface soil known to have TPH contamination exceeding 10,000 ppm was 

removed. Id, see also ROD at 44 (Figure 5). All other contaminants, as 

well as TPH hot spots not already identified, would remain on-site to be 

14 Morrison Knudsen's Brief of Appellant attempts to defend each of the 
categorical determinations of the Board's decision on remand addressed in Sections C 
and D of the Department's argument in this Brief of Respondent. Because Morrison 
Knudsen's defense of the Board consists almost entirely of repetition and paraphrasing of . 
the Board's decision, the Department's refutation of the Board decision is also its 
refutation of Morrison Knudsen's defenses of that decision. 
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capped by Morrison Knudsen where they exceeded clean-up goal levels. 

BR Ex. 32, ROD at 43-44, 54-58. Furthennore, any soil with 

contamination above the 400 and 600 TPH ppm levels, but below 10,000 

ppm, was not treated as a hot spot, was still above clean-up levels, and 

was not removed prior to Morrison Knudsen beginning work at Harbor 

Island. fd. 15 

2. Contamination At Harbor Island Was Not Limited To 
The Shaded Areas Of Figure 6 Of The ROD 

Despite undisputed evidence in the record, the Board somehow 

concluded that Part P applied only to the tiny shaded areas on Figure 6 of 

the ROD, absent specific evidence that specific other areas were 

contaminated: 

[O]nly the shaded areas in Figure 6 of the ROD would pose 
a known threat to human health. .... [T]he standards 
under Part P would apply to the operations by Morrison 
Knudsen in these shaded areas of Figure 6 at least until the 
area was remediated. All other areas, that is, the areas not 
shaded in Figure 6 of the ROD, presumptively meet the 
clean-up goals under the ROD, absent facts to show 
otherwise. Part P would only apply to work in these areas 
if facts establish the existence of hazardous substances. 

BR 1683. This analysis is simply wrong. 

15 Again, it is important to note that TPH was one of the five identified in the 
ROD for clean-up. BR Ex. 32, ROD at 46-47, 57. Numerous areas throughout Harbor 
Island were identified to have TPH contamination over the clean-up goals and under the 
hot spot treatment level which remained after TPH hot spots were remediated. BR Ex. 
32, ROD, Figure 4. 
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First, as noted above, clean-up goals for organic compounds 

throughout the Island were not met before Morrison Knudsen began work. 

Rather, only know TPH hot spots were removed, leaving behind unknown 

hot spots as well as extensive areas above clean-up goals including, but 

not limited to, arsenic and lead contamination. 

Second, apart from TPH contamination, the record shows beyond 

dispute that the "areas not shaded in Figure 6" of the ROD were saturated 

with other pollutants that far exceeded clean-up goals. Id. Arsenic and 

lead contamination, for example, exceeded clean-up goals in a host of 

locations outside of the small shaded areas in Figure 6 of the ROD. See, 

e.g., BR Exs. 75 and 76. Regardless of where Morrison Knudsen's 

employees worked on Harbor Island, they were exposed to toxic 

substances and the associated hazards. 

3. Morrison Knudsen Employees Worked In 
Contaminated Areas 

The Board's decision on remand vacates eight violations on the 

rationale that there is insufficient evidence that Morrison Knudsen's 

employees worked in "the shaded areas" shown in Figure 6 of the ROD.16 

E.g., BR 1695 (vacating violation because "[t]he Department has failed to 

prove that workers were working in areas of contaminated soil. ... "). 

16 These are items I-Ig, I-2b, I-2e, I-3a, I-3e, I-4b and I-Sa. 
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Again, the opposite is true: the record is replete with evidence showing 

that Morrison Knudsen's employees worked in areas that Figure 6 of the 

ROD identified for capping. There is no evidence to the contrary. 

The shaded areas of Figure 6 of the ROD include the SeaFab or 

CEM site, Seattle Iron and Metals, and Fisher Mills. BR Ex. 72. Work 

performed by Morrison Knudsen in the areas of Figure 6 included: 

excavation and grading at the Fisher Mills' site (Michael Shoup, TR 

12111101, 97, 99, 106-107); removal and stockpiling of safety fences and 

concrete footings at the CEM site (Donald Fleming, TR 12/5/01, 141); 

building demolition at the SeaFab site and soil grading and stockpiling at 

the Seattle Iron and Metals property (Eugene Vos, TR 12/7/01, 50, 52, 61-

62, 81); fill work and "waste" removal work at Fisher Mills and 

demolition at the CEM site (BR Ex. 43 at 8, 14-15). 

Morrison Knudsen's own progress reports show extensive work at 

these sites. BR Ex. 109, at 1-14 (reports describing work at Fisher Mills, 

CEM, and other locations). This work included: digging to remove 

concrete footings and earth work with dirt that was "black," "wet," and 

"smelled like gasoline" (Rocky Brock, TR 12/10101, 65, 66, 71-73); 

digging trenches and climbing down into them (George Harvey, 

TR 2/4/02, 47); removal of sod, mud, soil, and grass (Rocky Brock, 

TR 12110101, 68; see a/so, George Harvey, TR 2/4102, 64; Ronald Slater, 
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TR 12/5/01, 117); providing assistance in removing underground storage 

tanks (George Harvey, TR 2/4102, 153-155); and identifying and 

stockpiling potentially contaminated soils (William Kulas, TR 12/11/01, 

29, 34, 52-53). 

The fact that Morrison Knudsen employees worked in the shaded 

areas of Figure 6 of the ROD is established by comparing the aerial photos 

of the site before Morrison Knudsen began work (BR Ex. 56) and after 

Morrison Knudsen had been on site for several months (BR Ex. 57). 

These photos show that Morrison Knudsen's workers removed nearly 

every bit of the paving that covered the shaded areas of Figure 6. Indeed, 

Morrison Knudsen itself acknowledges the extent of work it performed at 

Harbor Island, including the shaded areas of Figure 6 of the ROD. This 

work included "demolition of approximately 130 existing buildings .... " 

(AB 12), installation of underground utilities throughout Harbor Island 

(AB 13), and asphalt capping (AB 13). Morrison Knudsen points to Board 

Ex. 99 as proof of the extent of work it performed. AB 12. Taken 

together with Board Exs. 56 and 57, the three exhibits establish beyond 

dispute that Morrison Knudsen performed work in contaminated areas 

throughout Harbor Island including, but not limited to, the shaded areas of 

Figure 6 of the ROD. 

29 



Further, the Board's insistence that the Department "failed to prove 

that workers were working in areas of contaminated soils," (BR 1695), did 

not "offer any clear evidence of when and where work was performed 

which would expose the workers to hazardous substances," (BR 1691), 

failed to show that "specific work on specific days was done in specific 

areas containing hazardous substances," (BR 1692), and did not "identify 

with any reasonable degree of certainty the location of the work being 

done in order to establish that it was done within an area containing 

hazardous substances," (BR 1697), collapses in the face of its own prior 

decision in this matter: in 2002, the Industrial Appeals Judge who heard 

Morrison Knudsen's appeal wrote that "[tJhere is no question that certain 

soils were found to be contaminated and were stockpiled by Morrison 

Knudsen personnel to be removed from the Island by employees of the 

Port. " BR 650 (emphasis added). The Board cannot have rationally 

determined that there was no proof Morrison Knudsen's employees 

worked in areas containing hazardous substances. 

D. The Board Erred When It Determined That WISHA Coverage 
At Harbor Island Was Restricted To Areas Where Morrison 
Knudsen's Employees Had Actual Exposure To Areas With 
Known Hazards 

Morrison Knudsen also argues, and the Board concluded, contrary 

to the indisputable evidence, that the record did not establish that 
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employees worked in "the shaded areas" shown in Figure 6 of the ROD or 

that they worked in any areas of contaminated soils. BR 1683-84. 

Morrison Knudsen further contends that the Board correctly determined 

that, in the small area where Part P might apply, there was no proof that 

Morrison Knudsen employees were exposed to contaminated soil and that 

they therefore were not exposed to any serious hazards. AB 36-42. 

E. Morrison Knudsen Employees Had Access To The 
Contamination Hazards At Harbor Island 

Contrary to the law of this case, the underlying regulations, 

controlling case law, and the record, the Board limited application of 

Part P to areas of Harbor Island where Morrison Knudsen's employees 

had actual exposure to hazardous substances. Even if this reasoning were 

correct, the Board's decision would be wrong: the record establishes that 

workers at Harbor Island had unrestricted access to every area of the 

Island before the Department's inspection. See, e.g., McClelland Davis, 

TR 12/17/01, 148, 155; TR 12/18/01, 4-5. Given the widespread and 

dangerous contamination at Harbor Island, and the fact that clean-up goals 

were not met before Morrison Knudsen began work, Morrison Knudsen's 

employees had access to the hazards. Kathy Bahnick, TR 12/11/01, 134, 

137-138. Indeed, their ignorance of where all contaminants might be 

made the jobsite more hazardous, not less, as the Board appears to believe. 
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Furthermore, proof of actual exposure to a hazard is not necessary 

to establish a violation of WISHA standards. Instead, the Department 

must show that a worker: 

[H]ad access to the violative conditions. To establish 
employee access, the Department must show by 
"reasonable predictability that, in the course of [the 
workers'] duties, employees will be, are, or have been in 
the zone of danger." 

Mid Mountain Contractors, Inc. v. Dep'tofLabor & Indus., 136 Wn. App. 

1, 5, 146 P.3d 1212 (2006), quoting Adkins v. Aluminum Co. of America, 

110 Wn.2d 128, 147, 750 P.2d 142 (1988)(emphasis omitted). The Board 

has acknowledged this standard for more than 20 years. See In re R C 

Construction, No. 87 W039 (Wash. Bd. of Indus. Ins. Appeals Nov. 7, 

1989), WL 164626 at *4-5; see also In re Erection Co., Inc., Dckt. No. 07 

W0068 (August 27,2008),2008 WL 4850901 at *2. 

It is impossible to know where every square inch of contamination 

is at a Superfund site. The fact that contaminant locations at hazardous 

waste clean-ups are not known is precisely why Part P applies to "sites" 

rather than to specific locations within those sites. See, e.g. , WAC 296-

62-30001(1)(a) (Part P applies to "uncontrolled hazardous waste sites 

(including, but not limited to, EPA's National Priority Site List ... ")) and 

WAC 296-62-30003 (defming "hazardous waste site" and "site" as "any 
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facility or location within the scope of this standard at which hazardous 

waste operations take place"). 

1. The Board Erred When It Determined Only Areas With 
Known Hazards Were Covered By Part P 

The Board's decision on remand attempts to limit applicability of 

Part P to areas that "would pose a known threat to human health." See, 

e.g., BR 1683 (emphasis added). This too is wrong. 

This Court held that Morrison Knudsen's Harbor Island jobsite 

was an "uncontrolled hazardous waste site." It is Harbor Island, and not 

small slices of Harbor Island, to which Part P applies. See generally 

Consolidated Companies, Inc. v. Union Pacific Railroad Co., 499 F.3d 

382, 387 (5th Cir. 2007) (CERCLA provision defining "facility" as "any 

site or area where a hazardous substance has been deposited, stored, 

disposed of, or placed," leaves '''no room for doubt' that an entire 

development, rather than individual parcels of property owned by private 

citizens, constituted a 'facility"') (citation omitted). 

Because Harbor Island is an uncontrolled hazardous waste site, the 

entire island is subject to Part P. The plain language of Part P supports 

this conclusion, and a liberal construction of its provisions mandates it. 

The Board erred when it disregarded this Court's prior decision and 

limited Part P's applicability to those few locations where contamination 
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had been conclusively established before Morrison Knudsen began its 

clean-up work. 

Further, every substantive document in the record recognizes that 

Morrison Knudsen's employees would likely find additional contaminants 

during their work at Harbor Island. BR Ex. 32, ROD, App. A at 12. The 

ROD itself affirms that it was not the final word on contamination at the 

site, observing that "[a]dditional soil sampling will be required during the 

Remedial Design phase to more accurately determine the areas and 

volumes which will require excavation and treatment." Id 

As shown without question during the Board hearings in Morrison 

Knudsen I, the Port of Seattle's Request for Proposal, the official 

discussions regarding the Request for Proposal, Morrison Knudsen's bid, 

and Morrison Knudsen's safety plan all explicitly acknowledge that 

workers at the site would almost certainly encounter contaminated soils 

because contaminant locations were unknown. See generally BR Ex. 102 

§ 5.1.2 - 5.1.3; BR Ex. 103. The Board therefore erred when it limited 

application of Part P to only known areas of contamination. 

F. The Board Ignored The Evidence That Morrison Knudsen's 
Jobsite Was Contaminated With Arsenic And That This 
Arsenic Posed A Hazard To The Firm's Employees 

As set out above, Morrison Knudsen was required to comply with 

Part P during its clean-up operations at the Harbor Island Superfund site, 
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and the Board erred when it held otherwise. Nevertheless, Morrison 

Knudsen contends the Board was correct, arguing that the Board did not 

"accept the Department's argument because there was substantial evidence 

that the conditions of Harbor Island had changed since 1993 [and the 

development of the ROD]." AB 36. Both the Board and Morrison 

Knudsen ignore substantial evidence in the record (and fail to cite any 

support for their contentions that "conditions had changed") that Harbor 

Island was contaminated at the time of Morrison Knudsen's work. 

A specific example of the Board's erroneous analysis concerns the 

arsenic contamination that pervaded the jobsite. Reasoning that arsenic 

did not pose a health hazard to Morrison Knudsen's employees at Harbor 

Island, see, e.g., BR 1671-1672, the Board vacated three items that it 

should have affirmed. 17 

The Board's decision on remand advances two reasons for its 

proposition that Morrison Knudsen was not required to protect its 

employees from exposure to arsenic. First, the decision relies on 

testimony from Robert Gilmore, that monitoring for airborne levels of 

lead established the soil was not contaminated with arsenic. See, e.g., 

BR 1668-1669. Second, the Board relies on a complete misunderstanding 

of App. B of the ROD in determining that arsenic was not a hazard at 

17 These include items I-la, 1-3b, and 1-4a. 
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Harbor Island. BR 1693-1694. The Board's reasoning is misplaced and 

not supported by substantial evidence in the record. 

Arsenic is an established health hazard, known to cause cancer and 

other serious health problems through inhalation, accidental ingestion, and 

contact with the skin. See generally 29 C.F.R. 1910.1018, App. C; 

WAC 296-848-60010. Simply stated, "[t]he health hazard of inorganic 

arsenic is high." 29 C.F.R. 1910.1018, App. A; see also McClain v. 

Metabolife Int'l, Inc., 401 F.3d 1233, 1239 n.5 (lIth Cir. 2005) ("[t]here is 

rarely a reason for a court to consider opinions that medical doctors 

routinely and widely recognize as true. . . . and that the ingestion of 

sufficient amounts of arsenic causes death") (emphasis added). 

The presence of arsenic at Harbor Island and the risk it posed are 

reflected throughout the record. E.g., BR Ex. 32, ROD at 6-8. The ROD 

establishes the arsenic clean-up goal for surface soil at 3.6 to 32.6 ppm. 

BR Ex. 32, ROD at 10. Out of 316 samples taken during 1993 testing, at 

least 31 revealed concentrations that exceeded 32.6 ppm-including one 

testing at 1,830 ppm-and virtually all exceeded 3.6 ppm. See BR Ex. 76. 

Morrison Knudsen was well aware that its workers would be 

exposed to arsenic at the jobsite. When the firm approached the 

Department of Revenue to request tax benefits available for environmental 

remediation, it noted that "[t]he site is contaminated by lead, petroleum, 

36 



arsenic, cadmium, chromium, and other hazardous substances, and must 

be remediated under order of the EPA." BR Ex. 66 at 3 ("Project 

Description"). The firm's site safety and health program stated under the 

heading "Contaminant Characteristics" that "[l]ead and arsemc 

contamination has been determined to be likely due to air emissions from 

an off-site smelter that once operated on the island." BR Ex. 2 at 4. 18 

From this record it is obvious that arsenic contamination posed a 

serious hazard at this jobsite, a hazard of which Morrison Knudsen was 

well aware. The Board, however, decided that the opposite was true, in 

part by relying on the testimony of Robert Gilmore from AGRA. The 

heart ofMr. Gilmore's testimony was the Marlowe model: 

Mr. Gilmore used what is known as the Marlow [sic] 
analysis, which is a tool for predicting levels of airborne 
contaminants .... 

Based on this analysis, Mr. Gilmore determined that if 
there is no visible dust there would be no credible 
probability of exposure to hazardous material. .. for any of 
the substances noted in the studies. . . . He testified that 
[lead] was the only metal on site that, based on historical 
data, would result in levels of airborne samples that could 
exceed permissible exposure limits. Lead was used as the 
test species indicator, instead or arsenic, because if lead 

18 The language quoted above is the only mention of arsenic in Morrison 
Knudsen's site safety and health program. It is impossible to know why the firm 
identified arsenic as a "likely" contaminant but failed to identify it as a hazard, failed to 
identify it for air sampling, failed to provide monitoring for it, and failed to provide any 
rules or procedures for its remediation. These absences, as well as the absence of any 
other arsenic-related information in any of the firm's safety materials, form the basis of 
the violations the Board vacated. 
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was identified in the air sample and adequately controlled .. 
. there would be adequate control of all other soil 
contaminants in the air. 

BR 1668-1669 (emphasis added). 

The Marlowe model may well be a useful tool for predicting 

airborne levels of contaminants. That, however, has no bearing on the 

ingestion and dermal absorption hazards that Harbor Island's arsenic-

contaminated soils actually presented. In fact, it was these pathways that 

the ROD considered most dangerous when it declared arsenic to be a 

contaminant of concern for cancer and non-cancer health effects. See BR 

Ex. 32, ROD at 8. The Board erred when it held that the absence of an 

inhalation hazard somehow proves the absence of any hazard-

particularly where Morrison Knudsen's employees routinely worked in 

Harbor Island's soil. 

The second reason the Board offers in support of its assertion that 

arsenic was not a hazard at Harbor Island is a misunderstanding of App. B 

of the ROD. BR 1693-1694. The Board focuses on this sentence in 

particular: 

Arsenic was eliminated at this point because the 
distribution of its concentration shows that it was widely 
distributed across the island. . . and was not highly 
concentrated in any particular area. 

BR Ex. 32, ROD at 44. 
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The Board's decision reads this language as demonstrating there 

was no risk of exposure to arsenic at the Harbor Island Superfund site. 

See, BR 1671-1672. Put in context, however, the sentence upon which the 

decision relies gives a rather different perspective on arsenic 

contamination: 

The objective of selecting hot spot treatment levels ... was 
to identify areas containing high concentrations of 
contaminants in relatively small volumes which could be 
excavated and treated, providing an optimal cost-benefit ... 
The first step in the process was to identify the 
contaminants presenting the greatest risk to human health 
and the environment. . .This process identified lead, 
mercury, arsenic, TPH, and PCBs. Arsenic was eliminated 
at this point because the distribution of its concentration 
shows that it was widely distributed across the island. . . 
and was not highly concentrated in any particular area. 

BR Ex. 32, ROD at 44. 

Thus, the first decision made regarding hot spot treatment was that 

arsenic was one of five contaminants that "present [ ed] the greatest risk to 

human health and the environment." Id. (emphasis added). Arsenic was 

not selected for hot spot treatment, however, because it was "widely 

distributed," rather than "highly concentrated in any particular area." Id 

The Board's construction of the ROD-that arsenic must not have 

been a hazard because it was removed from consideration for hot spot 

treatment-is the exact opposite of what the document actually states. 

Arsenic was not eliminated as a candidate for hot spot removal because it 
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was nowhere; it was eliminated because it was everywhere. In other 

words, arsenic was "hot," but was not in "spots." See also BR Ex. 76 

(showing arsenic contamination above clean-up goals spread across entire 

jobsite). 

In sum, the Board's determination that the extensive arsenic 

contamination in Harbor Island's soil presents no hazard is based on 

(a) modeling for air exposure, and (b) a single sentence from the ROD that 

actually proves the Board is wrong. The Board's conclusion also ignores 

all of the evidence in the record regarding arsenic, including Morrison 

Knudsen's own documents. The items the Board vacated based on its 

misunderstanding of the arsenic hazard at Harbor Island should be 

reinstated. 

G. The Board's Determination That Uncontroverted Testimony 
From Three Different Witnesses Regarding Their Exposure To 
Hazardous Materials In Unmarked Drums Must Be Untrue 
Because The Witnesses Also Alleged That Morrison Knudsen 
Had Discriminated Against Them Is Contrary To Law And 
Public Policy 

In its decision on remand, the Board rejected testimony from three 

former Morrison Knudsen employees as not credible because the workers 

had filed complaints or other actions against Morrison Knudsen as a result 

of their experiences at Harbor Island. In its opening brief, Morrison 

Knudsen contends credibility of witnesses is within "the sole purview" of 
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the Board. AB 42. The Board's bases for making this "credibility" 

determination, however, are contrary to law and are in error. 19 

Three witnesses described two specific incidents, the first of which 

involved workers moving unlabeled, unsealed 55-gallon drums and being 

splashed with an unknown liquid during the process. See Donald Fleming, 

TR 12/5/01,129-131; Eugene Vos, TR 12/7/01,40-43; Ronald Slater, TR 

12/6/01, 42-48. The second event involved moving leaking, unlabeled 

drums into a containment area. See, Donald Fleming, TR 12/5/01, 134 

(describing leaking fluid as "a colored liquid, definitely different than the 

color of the rain"); Eugene Vos, TR 12/7/01,43-48 (describing leakage as 

"blue and red"). These incidents form the basis of five of the citation's 

violations.2o 

19 While appellate courts generally defer to credibility detenninations by fact­
finders, credibility is nonetheless a factual question reviewed for substantial evidence. 
State v. Osman, 168 Wn.2d 632, 639, 229 P.3d 729 (2010). However, whether evidence 
on any point of fact is substantial is a question of law. Sommer v. Dep't of Social & 
Health Services, 104 Wn. App. 160, 172, 15 P.3d 664 (2001) ("substantial evidence" is 
distinguished from a "mere scintilla" of evidence; it is evidence sufficient to "convince 
an unprejudiced, thinking mind of the truth of the fact to which the evidence is directed.") 
(internal citation omitted). 

Mere speculation or conjecture will not sustain a factual detennination, 
including credibility detenninations. Johnson v. Aluminum Precision Prods., Inc., 135 
Wn. App. 204, 208-09, 143 P.3d 876 (2006); Reyes v. INS, 79 F.3d 908, 912 (9th Cir. 
1996) (credibility detennination rejected because grounded in speculation); Sarchet v. 
Chater, 78 F.3d 305, 308 (7th Cir. 1996)(same). The Board here based its credibility 
detennination of the three workers on the grounds that they had independent actions 
against Morrison Knudsen. It is pure speculation or conjecture by the Board that the 
workers were not credible due to these independent actions. 

20 These are citation items 1-6a, 1-6b, 1-6c, 1-7a, and 1-7b. 
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Not one witness suggested that the drum-moving incidents that 

Morrison Knudsen's former employees described did not occur. There 

was thus undisputed evidence that the site contained drums that were 

leaking and unlabeled; that Morrison Knudsen's employees moved drums 

of this type; and that at least two employees were splashed with waste in 

the process. Despite this uncontroverted evidence, the Board vacated the 

citations by simply deciding that the witnesses who testified about moving 

the drums were not telling the truth. See, BR 1687-1689, 1698-1701. 

The Board reached this determination by focusing on the three 

witnesses' private lawsuits against Morrison Knudsen.21 BR 1689, 1699. 

According to the Board, because Messrs. Vos, Fleming, and Slater could 

conceivably benefit if the citation against Morrison Knudsen were 

affirmed, their testimony about moving drums could not possibly have 

been true. Id at 1699.22 

21 Morrison Knudsen also suggests that testimony from Don Frizzell purportedly 
contradicted testimony from these three witnesses. AB 45-46 ("[H]e ... was the one who 
moved a large number of 55-gallon drums .... " which were all properly marked and 
labeled as shown by BR Ex. 123.) While Mr. Frizzell may have also moved drums that 
may have been properly marked, this does not refute testimony of drum moving incidents 
on separate occasions by separate workers. 

22 Ron Slater, Eugene Vos, and Don Fleming all alleged the existence of unsafe 
conditions at Harbor Island, and all three testified to their experiences before the Board. 
These are precisely the activities that RCW 49.17.160(1) protects. Instead of defending 
these workers, however, the Board dismisses their testimony. The Board thus creates a 
Catch-22 for workers who report safety hazards and are discriminated against as a result: 
they can pursue their legal remedies under RCW 49.17.160(1), but if they do, they will 
not be believed in a WISHA enforcement proceeding based on the same hazards. 
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As a threshold matter, every litigant has an interest in the outcome 

of every case. Obviously such an "interest" does not categorically 

disqualify a witness from testifying-if it did, the Board would have had 

to dismiss as untrue the testimony of Morrison Knudsen's witnesses.23 

Certainly evidence of a financial interest in the outcome of a 

lawsuit is admissible to show potential bias. E.g., Alston v. Blythe, 88 Wn. 

App. 26, 41, 943 P.2d 692 (1997). It is not, however, a basis to ignore the 

testimony of three different witnesses who testify to the same events-

especially when there is no evidence suggesting that the events did not 

occur as described. 

The Board attempts to bolster its determination that Morrison 

Knudsen's employees never moved leaking drums with what appears to be 

a version of the "missing witness" rule: 

[W]e note that the testimony of Slater, Voss [sic], and 
Fleming refers to a fourth employee who was present when 
the drum-handling event allegedly occurred. That 
employee is identified as a Theresa Smith. Ms. Smith was 
not called as a witness. As every trier of fact is entitled, we 
are entitled to consider the evidence presented, as well as 
the lack of evidence . . . This failure to either call Ms. 
Smith or explain her absence further erodes the testimony 
of Slater, Voss [sic], and Fleming. 

BR 1699. 

23 The Board would also have to disbelieve every injured worker that testifies 
before it in numerous workers' compensation appeals each year. 
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The missing witness doctrine arises primarily in criminal cases. It 

allows a trier of fact to infer under certain circumstances that an absent 

witness's testimony would have been unfavorable. State v. Blair, 117 

Wn.2d 479, 491, 816 P.2d 718 (1991) (the "state may point out the 

absence of a 'natural witness' when it appears reasQnable that the witness 

is under the defendant's control or peculiarly available to the defendant 

and the defendant would not have failed to produce the witness unless the 

testimony were unfavorable."). Application of the rule is limited, 

however: the "missing" testimony must be "material and not cumulative;" 

the missing witness must be "particularly under the control of the 

defendant rather than being equally available to both parties"; and "the 

doctrine only applies if the witness's absence is not satisfactorily 

explained." State v. Montgomery, 163 Wn.2d 577, 597-98, 183 P.3d 267 

(2008). 

To the extent Theresa Smith might have testified that she moved 

unlabeled, leaking drums with three other witnesses who had already said 

the same thing, her testimony would have been cumulative. The fact that 

Ms. Smith did not testify, therefore, is immaterial, and the Board's use of 

inferences from the absence of testimony as a means to ignore testimony 

that was presented-without contradiction-is wrong. Further, if the 

Board believed Ms. Smith's testimony was vital, the Board could itself 
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have subpoenaed her testimony. See WAC 263-12-120 (allowing 

industrial appeals judge to introduce evidence "as deemed necessary to 

decide the appeal fairly and equitably."). 

In sum, the Board vacated the drum-related violations by 

discarding the testimony of these violations as not credible. The Board 

reached that conclusion by (a) ruling that workers who assert their rights 

in civil suits cannot be believed in related WISHA proceedings, and (b) 

deciding that if only three of the four witnesses to an event testify, the 

fourth surely would have said something different. These reasons are not 

defensible. The Court should therefore affirm the drum-related violations. 

H. A "Serious" WISHA Violation Exists Where There Is A 
Substantial Probability That Any Injury Resulting From The 
Violation Would Be "Death Or Serious Bodily Harm." The 
Board Erred When It Held That The Three Violations It 
Affirmed, Violations That Created A Risk Of Cancer And 
Other Diseases, Were Not "Serious" 

Despite the errors discussed above, the Board did affirm three of 

the violations in the citation. It then proceeded to re-characterize each 

from "serious" to "general" violations, reducing the penalties to zero.24 

24 These violations are citation items l-lc, 1-8, and 1-9. The Department is 
unable to detennine from its review of Morrison Knudsen's discussion at AB 31-33 what 
argument the firm is presenting in defense of the Board's recharacterization of the 
"serious" violations. Therefore, the Department is unable to respond directly to that part 
of Morrison Knudsen's brief other than to explain how the Board erred on this legal 
issue. 
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"[A] serious violation shall be deemed to exist in a work place if 

there is a substantial probability that death or serious physical harm could 

result .... " RCW 49.17.180(6). "[T]he statute's 'substantial probability' 

language refers to the likelihood that, should harm result from the 

violation, that harm could be death or serious physical harm." Lee Cook 

Trucking & Logging, 109 Wn. App. at 482. In other words, a serious 

violation does not require a "substantial probability" that an injury will 

occur, but instead exists if the injury that a violation could cause would be 

"death or serious physical harm." Id 

The violations that the Board converted from serious to general 

involved Morrison Knudsen's failure to identify methods for calibrating 

and maintaining its workers' personal air sampling pumps (BR 1673); its 

failure to provide hazardous waste training to its workers until after they 

began work on the site (BR 1702); and its failure to properly train its 

onsite management (BR 1702-1703). 

The first set created a risk that Morrison Knudsen's employees 

would be overexposed to air contamination based on inaccurate readings 

from their monitors. The second and third created a risk that Morrison 

Knudsen's employees would perform work without adequate training and 

supervision, thereby potentially becoming exposed to the myriad of toxins 

at Harbor Island. The Board recognizes these risks, noting that "all of the 
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Morrison Knudsen workers on the Harbor Island work site were engaged 

in activities which 'potentially' could expose the worker to hazardous 

substances," and that Harbor Island "presented the potential for employees 

to encounter and engage in remediation of hazardous material." BR 1702. 

The decision on remand thus determines that Morrison Knudsen 

violated the cited standards, and recognizes that the firm's work at Harbor 

Island "potentially" exposed its workers to hazardous substances. The 

risks of such exposure include cancer, see WAC 296-848-60010, 60020, 

and "acute encephalopathy which may arise precipitously with the onset of 

intractable seizures, coma, cardio respiratory arrest, and death within 48 

hours." WAC 296-62-07521(17)(c)(iii)(B)(II). These effects obviously 

meet the definition of "serious." Thus, the Board erred when it 

determined these violations were not "serious" in nature. 

I. The Board Erred When It Held That Morrison Knudsen Was 
Not Required To Refer A Worker To A Doctor 

The Board's final error is that it concluded that even though a 

worker reported significant medical problems that he attributed to 

exposure to hazardous substances, and even though the firm did nothing in 

response, the firm did not violate WAC 296-62-30510(1)(d).25 That rule 

requires employers to make medical assistance available as soon as 

25 This detennination concerns item 2-3. 
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possible upon notification of medical problems from possible 

overexposure. BR 1706-1707. 

Morrison Knudsen attempts to defend the Board's determination 

by asserting that, since other operators allegedly did not report symptoms, 

Mr. Eger's testimony that he suffered symptoms and reported these 

symptoms to Morrison Knudsen was properly ignored. AB 48-49. 

Morrison Knudsen further contends that, since the air monitoring samples 

taken did not show exposures over the permissible exposure limit, the 

Board correctly concluded Mr. Eger's symptoms could not have resulted 

from exposures as a result of his work at Harbor Island. AB 49. 

Henry Eger testified, while working at Harbor Island, he 

experienced symptoms including "[n]osebleeds, headaches, blurry vision, 

slight nausea, dizziness, [and] fatigue." Henry Eger, TR 12/7/01, 192. He 

reported these symptoms to Morrison Knudsen's safety officer, Bob 

Johnson. Id. at 195-196?6 

The symptoms that Mr. Eger reported are consistent with 

overexposure to both lead and arsemc. See WAC 296-62-

07521(17)(a)(ii)(B); WAC 296-848-60010; WAC 296-62-3051O(1)(d) 

requires employers to make medical assistance available "as soon as 

26 This is no evidence in the record, and Morrison Knudsen cites none, to 
establish that Mr. Egger did not report his symptoms. 
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possible upon notification by an employee that the employee has 

developed signs or symptoms indicating possible overexposure to 

hazardous substances or health hazards." ld. Morrison Knudsen failed to 

do so, thereby violating the standard. 

The Board, however, vacated this violation as well. The Board's 

reasoning was that the record purportedly didn't establish the symptoms 

resulted from overexposure to hazardous substances. BR 1702. 

The Board's analysis is incorrect. The cited standard exists for a 

reason: it ensures that workers who show symptoms of overexposure 

receive medical assistance to find out why they are ill. Under the Board's 

reasoning, a worker has no right to find out why he is ill unless he already 

knows why he is ill. And, by extension, the Department cannot prove that 

an employer violated the rule requiring medical referrals unless it can 

provide the information that could only have been ascertained through the 

very referral that the employer failed to provide.27 

27 The Board's discussion of the possible cause of Mr. Eger's complaints is also 
irrelevant and wrong. The issue is not the Board's after-the-fact attempt to diagnose 
Mr. Eger's condition, but whether Morrison Knudsen should have provided medical 
assistance to Mr. Eger at the time he reported his symptoms. As discussed above, the 
symptoms that Mr. Eger reported are consistent with overexposure to arsenic and lead, 
two of the most prevalent-and dangerous--contaminants at Mr. Eger's jobsite. 
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VII. CONCLUSION 

For the foregoing reasons, this Court should follow the reasoning 

of the Superior Court and reverse the decision of the Board . 
. ~ 

RESPECTFULLY SUBMITTED this 1L day of January, 2011. 

( 

ROBERT M. MCKENNA 
Attorney General 

WSBA#28719 
P.O. BOX 40121 
OL YMPIA, WA 98504-0121 
(360) 586-7731 
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· APPENDIXA 



Appendix A 
Glossary of Terms and Acronyms 

AGRA = AGRA Earth and Environmental, Inc. 

Board = Board of Industrial Insurance Appeals 

CERLA = Comprehensive Environmental Response, Compensation, and Liability Act 

DOE = Washington State Department of Ecology 

EPA = Federal Environmental Protection Agency 

MTCA = Model Toxics Clean-up Act 

NPL = National Priorities List 

P AHs = polycyclic aromatic hydrocarbons 

PCBs = polychlorinated biphynel 

PEL= permissible exposure limit 

PPE = personal protective equipment 

ppm = parts per million 

PRP = potentially responsible parties 

Part P = provisions of former WAC 296-62-300 through 296-62-3195 

RI = remedial investigation; after a site is listed on the NPL, a remedial investigation/feasibility 
study (RIIFS) are performed concurrently. The remedial investigation is the mechanism for 
collecting data to: 1) characterize site conditions; 2) determine the nature of waste: 3) 
assess risks to human health and the environment; and 3) conduct treatability testing to 
evaluate the potential performance and cost of the treatment technologies that are being 
considered. Data collected during the remedial investigation influences the development of 
remedial alternatives in the feasibility study. 

ROD = Record of Decision 

TPHs = total petroleum hydrocarbons 

WISHA = Washington Industrial Safety and Health Act 

A-I 



APPENDIXB 



Department of Labor & Industries 
WlSHA SERVICES DIVISION 

!anagement Services 1 Accounting 
.t'.O. Box 44835 
Olympia, W A 98504-4835 

To: 
Washington Group International dba Morrison Knudse 
3411 11th Ave SW 
Seattle, WA 98134 

Inspection Site: 
3411 11th Ave SW 
Seattle, WA 98134 

·'·'of·' ...... 
. ~.:. 

_ Summary of Penalties for Inspection Number 303604540 

Citation 1, Serious 
Citation 2, General 

= $ 
= $ 

48500.00 
0.00 

Inspection Date(s): 
ISsuance Date: 
Optional Report #: 
Reporting I.D.: 
U.B~J. #: 
CSHO: . 

0412112000-10/03/2000 
1012012000 
h79076006 
1055320 
601175669-
00427 

This is an invoice for penalties owed the Department of Labor and Industries. Payment is due within 15 days 
unless appealed. See appeal rights on "Notice of RightS and Duties Regarding Th..is Citation" enclosed with the 
Citation and Notification. . 

To ensure proper credit, please return a copy of this invoice with your payment. Make checks payable to the 
Department of Labor and Industries and mail to the above address. 

Please indicate amount paid: 

PaSI J oll 

Employer Copy • White Rezj ... Copy.· PInk CSHO Copy • Green IMIS Copy • VeU... AppealJ Copy • Grey 
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"Department of Labor & Industries 
'VISHA SERVICES DIVISION 

J Box 44604 
Olympia, W A 98504--4604 

Citation and Notification of Penalty 

,Inspection Number: 303604540 
Inspection:Qates: 04/2112000 - 10/03/2000 
Issuance Date: 10/2012000 
CSHO ID: D0427 
Optional Inspe,ction Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11 th Ave SW, Seattle, WA 98134 

*************************************~*************************** 
The alleged violations below have been grouped because they involve similar or related hazards that may 
Increase the potential tor illness and/or Injury resulting Crom an exposure and/or accident. 
****************************************************************** 

Citation 1 Item 1 a Type of Violation: Serious 

62-30 135(2)(b) 
The employer failed to include a complete safety and health risk or hazard analysis for each site task and 
operation found in the work plan. Missing issues include dealing with arsenic, mercury, and antimony 

- contaminated soils, handling drums of unknown materials, and bloodbome pathogens (needles in demolished 
trailer). 

Cita~on & No~iee of A8se.5D.n~ 

Bmployor Copy - Hhi~e 
Copy - Grey 

Region Copy - pink 

Page Z of Zi 

CSHO Co~y - Green 

• r;.: 

WISHA-2 (Rov,Ql-") 

IIUS copy -' Yellow, Appeals 
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· Department of Labor & Industries 
WISHA SERVICES DIVISION 
o Box 44604 

Olympia, W A 9850~04 

Citation and Notification of Penalty . 

Inspection Number: 303604540 
Inspection Dates: 04121 12000 - 1010312000 
Issuance Date: 1012012000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Comp~y Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item lb Type of Violation: Serious 

62-30135(2)(d) 
The employer failed to include information about personal protective equipment needed to be used by 
employees for each of the site ~ks and operations being conducted as required by the personal protective 
equipment program in WAC 296-62-30615. Clearing and grubbing work with contaminated materials was not 
addressed. 

Citation I Item Ie Type of Violation: Serious 

62-30135(2)(t) 
The employer failed to include frequency and types of air monitoring, personnel monitoring, and environmental 
sampling techniques and. instrumentation to be used, including methods of maintenance and calibration of 
monitoring and sampling equipment to be used. Missing issues include riot including arsenic in sampling plan, 
·no information on frequency of sampling, type of sampling equipment used and methods of maintenance and 
calibration. 

Cita~ion • Notice of Asse.s~ent 

IIIIIployer Copy • Whi I", 
Copy - ,Grey 

Region copy ··Pink 

Pag,. J of 26 

CSHO Copy - Green 

WISHA-2 (Rev.01-'" 

IHIS Copy - Yellow Appeals 

B-3 



Department of Labor & Industries 
WISHA SERVICES DIVISION 
o Box 44604 

I Olympia. W A 98504-4{)04 

Citation and Notification of Penalty 

Inspection Number: 303604540 
InspectionDates: 04/21/2000-10/0312000 
Issuance Date: 10/2012000 
CSHO 1D: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Qroup International dba Morrison Knudse' 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item Id Type of Violation: , Serious 

62-30 135(2)(g) 
The employer failed to include site control measures in WAC 296-62-3030 through WAC 296-62-30315. 
~sing are the standard opera~ng policies for safe work practices, such as drum handling, and demolishing 
contaminated buildings. 

, _ Citation 1 ,Item 1 e Type of Violation: Serious 

62-30135(2)(h) 
The employer failed to include decontamination procedures in WAC 296-62-3100 through WAC 296-62-31015. 
Missing issue is the truck wash~ 

Citation & Nocice of ~.e ... ent 

IhIployer Copy - White 
Copy· Groy 

Region Copy - Pink 

Page 4 o.f 26 

CSHO Copy - Green 

WISHA-% (Rev.D1-'" 

IHIS Copy - Yellow Jlppea1s 
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"Department of Labor & Industries 
"IISHA SERVICES DIVISION 

) Box 44604 
Olympia, W A 98504-4604 

Citation and Notification of Penalty 

Insp.ection Number: 303604540 
InspectionDates: 04/2112000 - 1010312000 
Issuance Date: 1012012000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
, Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item 1 f Type of Violation: Serious 

62-30 135(2)(i) 
The employer failed to include an emergency response plan meeting the requirements of WAC Chapter 296-62-
410, Part R, for safe and effective responses to emergencies, including the necessary PPE and other equipment. 
Missing issues include hazardous material releases, safe distances and places of refuge, evacuation routes and 
procedures, emergency alerting and response procedures, critique of response and follow-up, PPE and 
emergency equipment. 

Citation 1 Item 1 g Type of Violation: Serious 

62-30310' 
The site control program must, as a minimum, include: A site map, site work zones, the use of a "buddy 
system", site communications including alerting means for emergencies, the standard operating procedures or 
safe work practices, and, identification of nearest medical assistance. Where these requirements are covered 
elsewhere they need not be repeated. No work site zones, means for alerting during emergencies, and standard 
operating procedures or safe work practices were" included, in the written site control program. 
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Department of Labor & Industries 
WISHA SERVICES DIVISION· 

Inspection Number: 303604540 
InspectionDates:0412112000- 10/0312000 

J Box 44604· . Issuance Date: 10/2012000 
-Olympia, W A 98504-4604 CSHO ID: D0427 

Optional Inspection Nbr: h79076006 

Citation and Notification of Penalty 

Comp8JlY Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle. WA 98134 

Citation 1 Item Ih Type. of Violation: Serious. 

62-30615(1) 
A written personal protective equipment program, which is part of the employer's safety and health program 
required in WAC 296-62-3010 9f WAC 296-62-31405 and which must be part of the site-specific safetY and 
health plan was not established·. The PPE program failed to address the elements listed below. 

PPE sell;tion based on site hazards: When working near/over water deep enough to drown in, employees were 
not issued life vests. Additionally employees were not initially issued protective clothing to avoid contaminated 
soil contact with their street clothes. . 

Citation I Item Ii Type of Violation: Serious 

62-30615(5) 
A written personal protective equipment program, which is part of the employer's safety and health program 
required it). WAC 296-62-3010 Of WAC 296-62-31405 and which must be part of the site-specific safety and 
health plan was not established. The PPE program must address the elements listed below. 

PPE decontamination and disposal: Initially employees did not have instructions or directions on handling 
contaminated PPE. Only after the inspection opened did the employer develop policies to deal with these. 
issues. 

cit~tion _ Notice·of ~ ••• sment 
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· Departm~nt of Labor & Industries 
WISHA SERVICES DIVISION 
o Box 44604 

Olympia. W A 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
Inspection Dates: 04121/2000 - 10/03/2000 
Issuance Date: 1012012000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Compa~y Name: 
Inspection Sit~: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

***************************************************************** 
The alleged violations below have been grouped because they involve similar or related hazards that may 
Increase the potential for illness and/or Injury resulting Crom an exposure and/or accident. 
****************************************************************** 

Citation 1 Item 2a Type ofYiolation: Serious 

The department recognizes the violation below no longer exists, th~reCore proof of correction is not 
required at this time. H;owever, if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations may result which may include additional monetary penalties. 

- 62-30145 
Inspections, which must be conducted by the site safety and health supervisor or in the absence of that 
individual, another individual who is knowledgeable in occupational safety and health and acting on behaif of 
the employer as necessary, failed to determine the effectiveness of the site safety and health plan. The many 
deficiencies in the effectiveness of the site safety and health plan were not corrected by the employer before 
this inspection opened; and the safety officer on site failed to address the failure of implementation of the 
effective parts of the HASP. The safety officer failed to recognize de,ficiencies in the written plan and was not 
properly trained to recognize that problems existed. 

Citacion ~ Notiee of ABae.sment 
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. Department of Labor & Industries 
WISHA SERVICES DIVISION 

) Box 44604 
.Olympia, WA 98504-4004 

Citation and Notification of Penalty 

Inspection Number: 303604540 
Inspection Dates: 04/2112000-10/0312000 
Issuance Date: 10/2012000 
CSHO ID: 00427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, VIA 98134 

Citation 1 Item 2b Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations m.ay result which may include additional monetary penalties. 

62-3100(2)(a) 
The employer failed in that a decontamination procedure was not communicated to employees and implemented 
before any employees or equipment entered areas on the site where potential for exposure to hazardous 
substances existed. Before the inspection opened, no decontamination was being used on site. 

Citation 1 Item 2c Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof or correction is not 
required at this time. However,if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations may result which may include additional monetary penalties. . 

62-3100(2)(d) 
. The employer failed in that decontamination procedures were not monitored by the site safety and health 
superviSor to determine their effectiveness. The safety supervisor failed to discover that such procedures were 
ineffective, ~d did not take appropriate steps to correct any deficiencies. 

Citation & Notice of ~seeemen~ Pag" a of 26 WISKA-2 (Rev,Ol-"j 
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Department of Labor & Industries 
WISHA SERVICES DIVISION ' 

) Box 44604 
)lympia, W A 98504-4004 

Citation and Notification or-Penalty 

Inspection Number: 303604540 
Inspection Dates: 0412112000- 10/0312000 
Issuance Date: 10/20/2000 
CSHO ID: D0427 
Optional Ins~ion Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item 2d Type of Violation: Serious 

The department recognizes the 'violation below no longer exists, therefore proof of correction is not . 
required at this ti,me. However, if this violation Is identified again during futur~ inspections; "repeat", .or 
"failure to abate" violations ~~y result which may include additional monetary penalties. 

62-3030 
Appropriate site control procedures were not implemented to control employee exposure to hazardous 
substances before the clean-up work began. 

Citation & Notice of As~a.sment 
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- Department of Labor & Industries 
WISHA SERVICES DIVISION 
o Box <Wi04 

Olympia. W A 98504-4604 

Citation and Notification' of Penalty 

Inspection Number: 303604540 
InspectionDates:0412112000-1010312000 
Issuance Date: 10/20/2000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11 th Ave SW, Seattle, WA 98134 

***************************************************************** 
The alleged violations below have been grouped beeause they involve similar or related hazards that may 
increase the potential for illness and/or injury resuJtmg from an exposure and/or accident. 
****************************************************************** 

Citation 1 Item 3a Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations may result which may include additional monetary penalties. 

- 62~30205 \. 
The employer failed to make a complete preliminary evaluation of a site's characteristics, which must be 
performed prior to site entry, by a qualified person in order to aid in the selection of appropriate e~ployee 
protection methods prior to site eJ?,try. Immediately after initial site entry, a more detailed evaluation of the 
site's specific characteristics must be performed by a qualified person in order to further ide,ntify existing site 
hazards and to further aid in the selection of the appropriate engineering controls and personal protective 
equipment for the tasks to be performed. 

No complete 'preliminary evaluation was made for all the known contaminants on site, by'the employer. 
Further, no PPE was planned for the clearing and grubbing operations even though it involved the handling of 
lead contaminated soils, concrete and debris. Decontamination and safe work practices were not planned for the 
initial phase of the remediation process, clearing and demolishing contaminated buildings. No ionizing radiation 
hazards were addressed at all. This being an industrial site with metal recycling operations going on~ such iron 
and metals, the possibility of buried radioactive metals was not addressed in a preliminary evaluation; 

Other toxic chemicals listed in the remedial action objectives and cleanup goals were not included in the 
prtilim.inary evaluation and notin a more detailed evaluation after work began. Toxic chemicals such as 
arsenic, benzene, cadmium, chromium; ethylbenzene, and PAH's were not evaluated in more detail to 
determine employee exposures. 

cit~tion '.No~ice of As9D9Bm~nt 
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, Department of Labor & Industries 
WISHA SERVICES DIVISION' 

Inspection Number: 303604540 
Inspection Dates: 04/21/2000 - 10103/2000 

PO Box 44004 Issuance Date: 1012012000 
Olympia. W A 98504-4604 CSHO ID: D0427 

Optional Inspection Nbr: h79076006 

Citation and Notification of Penalty 

Company Name: 
Inspection Slte: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle. WA 98134 

Citation 1 Item 3b Type of Violation: Senous 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, if this violation Is identified again during future inspections, "repeat", or 
"failure to abate" violations may result which may 'include additional monetary penalties. 

62-30210 
The employer failed to include in the written site-specific safety and health plan, all suspected conditions that 
may pose inhalation or skin absorption hazards that are immediately dangerous ,to life or health (IDLH). or 
other conditions that may cause death or serious hann. that must be identified during preliminary survey and 
eyaluated during the detailed survey. Examples of such hazards include, but are not limited to; confined space 
entry, potentially explosive or flammable siruatioDS, visible vapor clouds, or areas where biological indicators 

-such as dead ani,mals or vegetation are located. 

The arsenic and cadmium, found in the soils on site, were not included in a initial evaluation of the site's 
specific characteristics. No ionizing radiation hazards were addressed either.' Bloodborne pathogens, related to 
drug users (used syringes were found site in a to-be demolished trailer) were not identified either. 
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- Department of Labor & Industries 
WISHA SERVICES DIVISION 
,}Q Box 44604 
Olympia. W A 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
InspectionDates: 04/21 12000 - 10103/2000 
Issuance Date: 10/20/2000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Gro\lp International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item 3c Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not' 
required at this time. However, if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations ~ay result which may include additional monetary penalties. 

62-30220(4) 
The employer failed to select the appropriate PPE for initial site entry for the hazard identified, and failed to 
insure that the appropriate PPE be used in accordance with WAC 296-62-3060 through 296--62-30615. No 
protective clothlng was provided to employees who worked with contaminated soils, in the first month of work 
on site. 
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Department of Labor & Industries 
WISHA SERVICES DIVISION 
)0 Box 44604 

Oiympia. W A 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
Inspection Dates: 04121/2000 - 10/0312000 
Issuance Date: 10/2012000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

***************************************************************** 
The aneg~d violations below have been grouped because they involve similar or related hazards that may 
increase the potential for illness and/or injury resulting from ail exposure and/or accident. 
****************************************************************** 

Citation 1 Item 4a Type of Violation: Serious 

62-30235 
The employer failed to disclose any information concerning the chemical, physical and toxicological properties 
of each substance known or expected to be present on site that is available to the employer and relevant to the 
duties an employee is expected to perform. The employer failed to make such information available to all 

- employees prior to the commencement of'their work activities. The employer may use information developed 
for the hazard communication standard, Chapter 296-62 WAC, Pan C, for this purpose. 

Citation 1 Item 4b Type of Violation: Serious 

62-3080 
The employer failed to develop and implement a program which is part of the employer's safety and health 
program required in WAC 296-62-3010 through 296-62-30145 to inform employees, contractors, 
subcontractors (or their representative) actually engag~d in hazardous waste operations of the nature, level, and 

:". degree of exposure likely as a result of participation in such hazardous waste operations. Employees, 
contractors, and subcontractors working outside of the operations part of a site are not covered by this 
standard. 

Citation & No~ice of Assessmene 
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. Department of Labor & Industries 
WISHA SERVICES DIVISION 
!O Box 44604 

. Olympia. W A 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
hlspection Dates: 0412112000 - 1010312000 
Issuance Date: 10/2012000 
CSHO ID: 00427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle. WA 98134 

**.*******.***********************~***********************~****** 
The alleged violations below have been grouped because they involve similar or related hazards that may 
increase the potential (or illness and/or injury resulting from an exposure and/or accident. 
****************************************************************** 

Citation 1 Item 5a Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, ifthis violation is identified again during future inspections, "repeat", or 
"failure to abate" viola.tions may result which may include additional monetary penalties. 

- 62-30705 
Upon initial entry of'the hazardous waste site, during the cleaning and grubbing portion of the remediation 
work, the employee failed to conduct representative air monitoring. Representative air monitoring must be 
conducted to identify any IDLH condition, exposure over permissible exposure limits or published exposures 
levels, exposures over a radioactive material's dose limits, or other dangerous condition, such as the presence 
of flammable atmospheres or oxygen-deficient environments. No ionizing radiation, lead, arsenic or cadmium 
was conducted initially. The air monitoring was not representative of all different jobs and employees on site, 
during the initial four months of the hazardous waste operation. . 

.~~.. . .. . . 
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- Department of Labor & Industries 
WISHA SERVICES DIVISION 
o Box 44604 

,101ympia, W A 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
Inspection Dates: 04121/2000- 10/03/2000 
Issuance Date: 10/20/2000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item 5b Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations IL\ay result which may include addjtional monetary penalties. 

62-30710(1) 
The employer failed to do periodic monitoring, which must be conducted when the possibility of an IDLH 
condition or flammable atmosphere has developed or when there is indication that exposures may have risen 
over pennissible exposures limits or published exposure levels since prior monitoring. Situations where it must 
be considered whether the possibility that exposures have risen are as follows: when work begins on a different 
portion of the site. 

Citation 1. Item 5c Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, If this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations may result which may include additional monetary penalties. 

62-30110(2) 
The employer failed to do periodic monitoring, which must be conducted when the possibility of an IDLH 
condition or flammable atmosphere has developed or when there is indication that exposures may have risen 
over permiSSible exposure limits or published exposure levels since prior monitoring. Situations where it must 
be considered whether the possibility that exposures have risen are as follows: when contamination other than 
those previously identi;fied are being handled. 
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-Department of Labor & Industries 
WISHA SERVICES DIVISION 

Inspection Number: 303604540 
Inspection Dates: 04/2 112000 - 10/03/2000 
Issuance Date: 10/20/2000· J Box 44604 

ulympia, W A 98504-4{)04 CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

. Citation and Notification of Penalty 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

***************************************************************** 
The alleged violations below have been grouped because they. involve similar or related hazards that may 
increase the potential for illness andJor injury resulting from an exposure and/or accident. 
****************.************************************************* 

Citation 1 Item 6a Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations may result which may include additional monetary penalties. 

-62-30715 
After the actual clean-up phase of any hazardous waste operation commences: for example, when soil, surface 
water, or containers are moved or disturbed; the employer failed to monitor those employees likely to have the 
highest exposures to hazardous substances and health hazards likely to be present above permissible exposure 
limits or published exposure levels by using personal sampling frequently enough to characterize employee 
exposures. If the employees likely to have the highest exposure are over permissible exposure limits or 
published exposure levels, then monitoring must continue to determine all employees likely to be above those 
limits. The employer may use a representative sampling approach by. documenting that the employees and 
chemicals chosen for monitoring are based on the criteria stated in this subsection. Examples include handling 
drums of unknown mate!iaIs and working in spill ponds around leaky drums of unknown materials. 
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Department of Labor & Industries 
WISHA SERVICES DIVISION 
)0 Box 44604 

. Olympia, W A 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
Inspection Dates: 04/2112000- 1010312000 
Issuance Date:. 10/20/2000 
CSHO'lD: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item 6b Type ,of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, if this violation iS'identified again during future inspections, "repeat", or 
"failure to abate" violations "!ay result which may incIude additional monetary penalties. 

62-3090(4) . 
The employer failed in that several unlabeled drums and containers were not considered to contain hazardous 
.substances and handled accordingly until the contents had been positively identified and labeled. 

Citation 1 Item 6c Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is identified again dur~g future inspections, "repeat", or 
IIrailure to abate" vio~ations may result which may include additional monetary penalties. 

62-3090(6) 
The employer failed in that prior to movement of drums or containers, all employees exposed to the transfer 
operation were not warned of the potential hazards associated with the contents of the drums or containers. 
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.-

Department of Labor & Industries 
W1SHA SERVICES DIVISION 
'0 Box 44604 

Olympia, WA 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
Inspection Dates: 04/21/2000 -10/03/2000 
Issuance Date: 10/20/2000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item 6d Type of Violation: Serious 

The department recognizes the violation below no longer exists, therefore proof of correction is not 
required at this time. However, if this yiolation is identified again during future inspections, IIrepeat", or 
"failure to abate" violations m,ay result which may include additional monetary penalties •. 

62-3090(9) 
The employer failed in that drums and containers that cannot be moved without rupture, leakage, or spillage 
were not emptied into a sound container using a device classified for the material being transferred . 
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Department of Labor & Industries 
WISHA SERVICES DIVISION 

Inspection Number: 303604540 
Inspection Dates: 04121 /2000 ~ 10/03/2000 

o Box 44<504 Issuance Date: 10/2012000 
:Olympia, W A 98504-4604 CSHO ID: D0427 

Optional Inspection Nbr: h79076006 

Citation and Notification of Penalty 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

****************************~************************************ 

The alleged violations below have been grouped because they involve similar or.related hazards that may 
increase the potential for iI1ness and/or injury resulting from an exposure andlor accident. 
****************************************************************** 

Citation 1 Item 7a Type of Violation: Serious 

The department recognizes the below violation no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is identified again during futlire inspections, "repeat", or 
"failure to abate" viol~tions may result which may include additional monetary penalties. 

-. 62-31015(2) 
The employer who had an employee whose permeable cloUting became wetted with hazardous substances failed 
to have that employee immediately remove that clothing and proceed to shower. The clothing was not disposed 
Of or decontaminated before he wore them home. 
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" Department of Labor & Industries 
WISHA SERVICES DIVISION 

) Box 44604 
)Iympia, W A 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
Inspection Dates: 04/2112000 - 10/03/2000 
Issuance Date: 10/20/2000 
CSHO ID: 00427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 II th Ave SW, Seattle, WA 98134 

Citation 1 Item 7b Type of Violation: Serious 

The department recognizes the below violation no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations may result which may include additional monetary penalties. 

62-31020 
Where the decontamination procedure indicates a need for regular showers and change rooms outside of a"" 
contaminated area, they must be provided and meet the requirements of Part B-1 of Chapter 296-24 WAC. If 
temperature conditions prevent the effective use of water, then other effective means for cleansing must be 
provided and used. " 

Citation 1 Item 8 Type of Violation: Serious 

62-30410(2) 
The employer failed to have a general site workers (such as equipment operators, general laborers, and 
supervisory personnel) engaged in hazardous substances removal 9r other activities which expose or potentially 
expose workers to hazardous substances and health hazards receive the following required training prior to 
exposure: 

1) General sit~ workers required "to wear Level C or D personal protective equipment, equipment 
operators or transport vehicle operators. were required to have 40 hours of training and a minimum of 
three days actual field experience under the direct supervision of a trained, experienced supervisor. 
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- Department of Labor & Industries 
WISHA SERVICES DIVISION 
. ) Box 44604 
.J1ympia, W A 98504-4004 

Citation and Notification of Penalty 

Inspection Number: 303604540 
InspectionDates: 04/21 /2000 - 10/03/2000 
Issuance Date: 10/2012000 
CSHO lD: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knmlse 
3411 11th Ave SW, Seattle, WA 98134 

Citation 1 Item 9 Type of Violation: Serious 

62-30415 
The employer failed to have on-site management and supervisors directly responsible for, or who supervise 
employees engaged in, hazardo~s waste operations receive at least eight additional hours of specialized training 
at the ~e of job assignment on such topics as, by not limited to, the employer's safety and health program 
and the associated employee training program, personal protective equipment program, spill containment 
program, and health hazard monitoring procedures and . techniques. 

-
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Department of Labor & Industries 
WISHA SERVICES DIVISION 

Inspection Number: 303604540 
Inspection Dates: 04121 12000 - 10/0312000 

. '0 Box 44604 Issuance Date: 10120/2000 

-

.Olympia, W A 985044604 CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Citation and Notification of Penalty 

Company Name: Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 Inspection Site: 

'Citation 1 Item 10 Type of Violation: Serious 

62.:07111 
The" employer failed to include the following required elements of the written respiratory protection plan: 

1) Procedures for selecting respirators for use in the workplace and a list identifYing the proper type of 
respirator for each respiratory hazard (see WAC 296-62-07130 through 296-62-07133); 

2) ProcedUres for proper use of respirators in routine tasks, nonroutine tasks, reasonably foreseeable 
emergency and rescue situations (WAC 296-:62-07170 through 296-62-07112); . 

3) 

4) 

5) 

6) 

7) 

" Procedures for issuing the proper type of respirator based on the respirator based on the respiratory 
hazards for each employee; 

Procedures ~d 'schedules for cleaning. disinfecting, storing, inspecting, repairing, discarding, and 
otherwise maintaining respirators (see WAC 296-62-07175 through 296-62-07253); 

Training of employees in the respiratory hazards to which they are potentially exposed during routine, 
nonroutine, and unforeseeable emergency and rescue situations (see WAC 296-62-07188); 

Training of employees in the proper use of respirators. "including putting on and removing them, any 
limitions on their use, and their maintenance (see WAC 296-62-07188); and 
Procedures for regularly evaluating the effectiveness of the program (see WAC 296-62-07192). . . . . . 

[Statutory Authority: RCW 49.17.040.49.17.050 and 49.17.240. 81-16-016 (order 81-19)J 
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. Department of Labor & Industries' 
WISHA SERVICES DIVISION 

Inspection Number: 303604540 
Inspection Dates: 04/2112000- 10/0312000 

. .. . '0 Box 44604 Issuance Date: 10/20/2000 

-

. Olympia, W A 98504-4604 CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Citation and Notification of Penalty 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle. WA 98134 

Citation 1 Item 11 Type of Violation: Serious 

The department recognizes the below violation no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is identified again during future inspections, "repeat", or 
"failure to abate" violations n:tay result which may include additional monetary penaJties. 

62-3060(1)(a) . 
Engineering controlS.. work practices, personal protecti:ve equipment. or a combination of these must be 
implemented in accordance with this sectio~ to protect employees from exposure to hazardous substances and 
health hazards. Regarding engineering cQntrols, wOI:k practices, and PPE for substances in Chapter 296-62 
WAC. Employees were overexposed to read. without the use of proper personal protective equipment. 

Citation ~ Kotice of Asses.ment 
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R.gi~ Copy ~ Pink 
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Department of Labor & Industries 
WISHA SERVICES DIVISION 

Inspection Number: 303604540 
Inspection Dates: 04/2112000 - 10/03/2000 

.-- - ) Box 44604 Issuance Date: 10120/2000 

-

.ulympia. W A 98504-4604 CSHO ID: D0427 
Optional In$pection Nbr: h79076006 

Citation and Notification of- Penalty 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle, WA 98134 

* •• ************************************************************** 
The alleged violations below have been grouped because they involve similar or related hazards that may 
increase the potential for illness and/or injury resulting from an exposure and/or accident. 
****************************************************************** 

Citation 2 Item 1 a Type of Violation: General 

The department recognizes the below violation no longer exists, therefore proof of correction is not 
required at this time. However, if this violation is Identified again during future inspections, "repeat", or­
"failure to abate" violations may result which may include monetary penalties. 

62-30225(1) 
The employer failed to do the following monitoring that must be conduc~ed during initial site entry when the 
site evaluation produces information that shows the potential for ionizing radiation of IDLH conditions, or 
when the site information is not sufficient to rule out these possible conditions: 

1) Monitoring with direct rea~g instruments for hazardous levels of ionizing radiation. 

Citation ~ Notice of Ass •• ssent 
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Department of Labor & Industries 
WISHA SERVICES DIVISION 
'0 Box 44604 

;OIympia, W A 98504-4604 

Citation and Notification of Penalty 

Inspection Number: 303604540 
Inspection Dates: 04/2112000 - 10/03/2000 
Issuance Date: 10/20/2000 
CSHO ID: D0427 
Optional Inspection Nbr: h79076006 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11th Ave SW, Seattle. WA 98134 

Citation 2 Item 1 b Type of Violation: General 

The department recognizes the below violation no longer exists, therefore proof of correction is not 
required at this time. However, irthis violation is identified again during future inspections, "repeat", or 
, "failure to abate" violations ~ay result which may include monetary penalties. 

62-30225(4) 
The employer failed to do the following monitoring that must be conducted during initial site entry when the 
site evaluation procedures information that shows the potential for ionizing radiation or IDLH conditions, or 
when the site information is not sufficient to rule out these possible conditions: 

1) An ongoing air monitoring program in accordance with WAC 296-62-30710 and 296-62-30715 must be 
implemented after site characterization has determined the site is safe for the start-up of ope~ations. 

Citation 2 'Item 2 Type of Violation: General 

62-3110(1) 
An emergency response plan must be developed and implemented !>y all employers within the scope of WAC 
296-62-30001(1)(a) and (b) to handle anticipated emergencies prior to the commencement of hazardous waste 
operations. The plan must be in writing and available for inspection and copying by employees, theii­
representatives, WISHA personnel, and other governmental agencies with relevant responsibilities. The 
employer failed to include hazardous chemical releases. 

Citation M Notice of Assessmene 
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Department of Labor & Industries 
WISHA SERVICES DIVISION 

. Inspection Number: 303604540 
InspectionDates:04/2iI2000-10/03/2000 

- . .) Box 44t)04 Issuance Date: 10/20/2000 
.Olympia, W A 98504-4604 CSHO ID: D0427 

Optional Inspection Nbr: h79076006 

Citation and Notification of Penalty 

Company Name: 
Inspection Site: 

Washington Group International dba Morrison Knudse 
3411 11 th Ave SW, Seattle, W A 98134 

Citation 2 Item 3 Type of Violation: General 

62-3051 O( 1 )( d) 
Medical examinations and consultations shall be made available by the employer to each employee covered 
under WAC 296-62-3050 on ~~ following schedules: 

1) As soon as possible upon notification by an ~mployee that the employee has developed signs or 
symptoms indicating possible overexposure to hazardous substances or health hazards, or that the 
employee has been injured or exposed above the permissible exposure limits, or published exposure 
levels in an emergency situations .. 

UBI Number: 601175669 
Mgmt. Official Contacted: BOB JOHNSON, SAFETY SUP 
Employee Rep. Contacted: HANK RAE, UNION REP 
Employer Walkaround Rep.: BOB JOHNSON, SAFETY SUP 
Closing Conf. Employer Rep.: BOB JOHNSON, SAFETY SUP 

ATTENTION EMPLOYER, IF YOU HAVE ANY QUESTIONS OR ARE IN NEED 
OF CLARIFICATION'IN REFERENCE TO THIS CITATION. PLEASE CALL 

TIIE COMPLIANCE SUPERVISOR AT (206) 281-5470. 

ci~aeion & Notieo of Aseess~ene 

8mployer Copy - White 
Copy - G:rey 

Region Copy - pink 

Michael A. Silverstein 
Assistant Director, WISHA SERVICES 
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2 

3, 

4 

5 

6 

7 
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- I , 

IN TilE SuPERIOR COURT OF THE STATE O~ WASHINGTON 
IN AND FOR THE COUNTY OF KING: 

, ~, 

8 DEPARTMENT OF LABOR AND 
INDUSTR!ES, 

NO. 03-2-1446a~IKtNT , , . l ' 
FINDINGS OF J!1ACT, CONCLUSIONS 
OF LA W AND: .Jl.bD~HYfENT 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Plaintiff, 

Y •. 

, MORRISON KNUDSEN, 

Defendant. 

, , i 
, " i 

Clerk's A~tion' *eq,iIil'ed 
, . 

: ! 
, i 

, .' , i. 
Jl,JDGMENT SUMl\1ARY .,cRCW 4.64,p30~ 

1. Judgment Creditor: 

2., Judgment Debtor: 

3. Principal Amounts of Judgment: 
, ' 

4. lnterest to Date'of Judgment: 

5. Attorney Fees: 

6. Costs: $110.00 

7. Other Recovery Amounts: $-0.00-

8. Principal Judgment Amount shall bear interest at NlA % per an~um\ . 

9. Attom~y Fees, Costs and Other Recovery Amounts shpll be~ I~terest at 12% per annum. 

/I 

/I 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 

R'E:C'e:I VED 

AUG 16 2004 
AGO La.1 OIVISION 

SEAiTLE 

, John P. Erlick, Judge 
, King County Superior Court 

'. 516 Third' Avenue 
Seattle WA 98104 

(206) 296-9345 

c - 1 
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• r 1,. • .' 

1 10, Attorneys for Judgment Creditor: Christine 0, Greg()ite ' 
Attorney Gen,eral ' 

2 

3 

4 

5 

6 

7 

8 

9, 

10 

11 

12 

13 

,14 

'IS 

16' 

17 ' 

18 

19 

20 

21 

By: Michael Hall :' 
Assistant Attorney Gten~ral 
Office of the Attom~y qeneral 
P,O, Box 40121 '\ 
Olympia; W A 985:~4~oi21 
(360) 459-6563 ': 

i ~ 

11. Attorney for Judgment Debtor: Aaron K Ow~da ' i 1; 
Attorney at Litw ':: ' 
Northcraft, Bi'gby c$i!.Owada, P,C. 
no Olive Wa,y I Su~~e 1905 
Seattle, WA 98101-!187-1, 
(206) 623-023,4 " ' ~ 

.' 
TillS MATIER came 'on regularly ,for argument on Sept~mber 11, 2003 and April 16, . , 

2004, and for presentation of judgment on April 16, 2004, ~d th~ Cdurt having considered the 

arguments presented, by the parties and, tl~e, records and file~ here)*. including: 
,,' .: ! 

1. ,Certified Appeal Board Record provided by the'Wa.shin~tonState Board of Industrial 
. .:!' 

Insurance Appeals; 

2. 

3. 

4. 

Department of Labor and Industries' Trial Brief; 
, , ' 

Monison Knudsen's Response to Department's Tri~l, Brie* and 
. , 

Department of Labqr and Industries' Reply Brief, ' 

an~ the pleadings on fi,le in this ~ase, and otherwise, being f~lIr advised on the matter, the 

Court now makes the following 

FINDINGS OF FACTi 
: : 

i 
On October 2Q, 2000, following an'insp'ection of' work ~eiI1.'g performed on Harbor 

. . ' 1 ' 
.. . I' 

Island, the Departm~nt of Labor imd Industries (the ''Depaitmen,t'lj i,ssved ~itation and Notice' 

1. 

22 ' : ": ' 
No. 303604540 (the "Citation") to Washington Group I~terna~itnal dba Morrison Knudsen 

23 : ' ; 
("Morrison Knudsen"!. ! 

, 24 
2, The Citation alleged the following violations of, regu~ations contained in Chapter 

25 

26 
296-62 of the Washi'ngton Adtninisttative code: 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 

2 fohn P. Edick, Judge 
Kimg County Superior Coutt 

.'l16'Third Avenue 
, Seattle WA 98104 

(206) 296-9345 

C - 2 
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~. - .~ 

/' ' ...... --1 . i .. ( <"'f 
\L I 

" 

l' • Citation 1 Item la Type of Vioiation: Serious 

2 

3 

4 

5 

6 

62-30135(2)(b) . . , . 
The employer failed t~ include a complete safety and he~lth lisk or hazard a,nalysis for 

each site task and operation found in the work plan. Missing 'issues include dealing with 
arsenic, mercury, and antimony contaminated soils, handling drulns ())f unknown ma'!eriaJs, and 
bloodborne pathogens '(needles in demolished trailer). . ,. 

• Citation 1 Item lb Type of Violation: Serious . /. 

62~30135(2)(d) : 
The employer failed to include information about personlif protective equipment needed 

8 to. be used by employees for each of /he site tasks and oper~tion~ being cond~.cted as required 
by the personal protective equipment pr9wam iI~ WAC 2~6-62~10615. Clearing and grubbing 
work with contaminated materials was not addressed. . ;. . 

7 

9 
. I: 

;. 
10 • Citation I Item Ie Type of Violation: Serious 

11. 
62-3QI35(2)(t) 

12 The employer failed to include frequency and fypes q,f ~r monitoring, perso·nnel 
monitoring, and environmental sampling techniques and. in~tru:tJi.$ta~on to be used, including· 

13 ethods of maintenance and calibration of monitoring ~ satnblin;g equipmen~ to be used. 
14 'ssing issues inClude not i~c1u~ng ~enic hi sampling plan, n!JfinfIDnnation on frequency of 

15 

16 

17 

18 

19 

20 

21' 

22 

sampling, type of sampling equipment used and Plethods of mainter-ance and calibration. 

• Citation 1 Item Id Type of Violation: Serious 

62-30135(2)(g). . . '. : ;:' l. . 
The employer faIled to mcl!.lde slte control meas~res ltl i W}\.C 296-62-3030 through. 

WAC 296-62-30315. Missing are the. standard operating p<?licies (for ~afe work practices,such 
as drum handling, and demolishing contaminated.buildings.; ~ ~ 

• Citation 1 Item Ie Type of Violation:' Serious 

62-30135(2)(h) . ':: .' 
The' employer failed to include 'decontamination ·proctf4).lres in WAC. 296-62-3100 . 

througb WAC 296-62-31015. Missing isslle is th~ truck was:h. : 

23 • Citation 1 Item If Type of Violation: S~rious 

24 

25 

26 

62-30135(2)(i) 
. The employer failed to include an emergehc.y response ·pl~n meeting the ·requirements 

of WAC Chapter 296-62-410, Part R. for safe and effectivei responses to emergencies,.' 
including th~ necessary PPE and other equipm~rit. Missing; issu~~ include hazardous material 

'. , j 

FINDINGS OF FACT, CONCLUSIONS 
OFLA W AND JUDGMENT 

3 John P. Erlick, Judge 
King County Superior Court 

516 Third Avenue 
SeattleWA 98104 

(206) 296-9345 

C - 3 



( " 

, "t- ... 

", .. :", " ... 

1 releases, safe 'distances and places of refuge, evac~atioti rou~e~ and procedures, emergency 
alerting and r~sponse procedures, critique' of response I1nd fo~low-up" PPE and emergency 

2, equipment. . 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 ' 

• Citation 1 Item 19 Type of Violation:' Serious, 

62-30310 , ',,' 
The site control program must, as a minimum, incl~de: Alsite map, site work zones,the 

use of a "buddy sy8te~", sit~ conuriunications in,cludfng ,alerti~~ m~ans for emergencies, the' 
standard operating procedures orsMe work,practices, and, id~~tifica~on of nearest medical 
assistanc'e. Where these requirements' are covered elsewl).ere thby need not be repeated. No 
work site zones" means for alerting during emergencies, and' st~+dard operating procedures or 
safe work practices were included in the written site control pro~?m. 

. . . ;, 

.J ' 

• Citation 1 Item Ih Type of Violation: Serious 

62-30'615(1) 
A written personal protective, eqUipment' progran,1, w'~i~h is part of the employ~r's 

safety and health program required in WAC 296-62-30W or Wf\C 296-62-31405 and which 
must be part of the site-specific safety and he~lth plan was not ,e~tablished. The PPE program 
failed to address the elements'listed below. " 

, " i 
PPE.,selection pased on' site hazards: When workihg nellf/o¥er water deep enough to 

drown in, employees were not issued life vests. Additionally, ~mployees were not initially 
issued protective clothing to avoid contaminated soil conta~t wi~ !theit street ~lothes. 

~ : 
, , 

16 • Citation 1 Item Ii Type of Violation: Serious 

17 

18 

19' 

20 

21 

22 

62-30615(5) " 
A written personal protective equipment program, whiqh is part of the employer's 

safety and health program required in WAC 296-62-3010 'or W..,.C 290-62-31405 'and which 
must be part of the site-sp'~ific s~fety and health plan was not e~tablished. The PPE program 
must address the elements listed below. t ' . 

'. .: i 
, PPE decontamination and disposal: Initially emp16yees f,idnot have instructions or 

directions on handling contaminated PPE. Only, after the inspectii()n ope,ned did the employer 
develop policies to deal with these issu'ea. 

23 • Citation 1 Item 2a Type of Violation: Serious 

24 

25 

26 

62-30145 ' . ' : 
, ' . 

Inspections, which must be conducted by the site safety al1!d health supervisor or in the 
absence of that individual, another individual who is knowledgeable in occupational safety,and 
health and acting on behalf of the employer as necessary, failed to detennine the effectiveness 

FINDINGS OF FACT. CONCLUSIONS, 
,OF LAW AND JUDGMENT 

4 

" 

Joh!}P, BrUck, Judge 
Khig County Superior Court 

516 Third Avenue 
Seattle WA 9&104 

(206) 296-9345. 
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~ 
, 
~ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

.. "'~' 

t: 

I 

I ' 

of the site safety and health plan. The many deficiencies in the: ~ffectiveness of the site'safety 
and health plan were not correcte~ by the employer before thif inspection opened; and the 
sa(ety officer on site failed to address the failur~ of impleIp.entati~n of the effective parts of the' 
HASP. The safety officer failed to recognize deficienci¢s in the written plan and was not 
properly trained to ~ecognize that problems existed.':' . 

• Citation.1 Item 2b Type of Violation: Seriorts 

62-3100(2)(a), i : 

The employer' failed i~ that a decol)tanilnation procedpte was not communicated to 
~mployees and implemented before any employ~es or equipI+1¢nt entered areas on the sHe 
where potential for exp.o~ure to hazardous substances existed. Be(ore-the inspection opened, np 
decontamination was being used on site. : 

!" 
: ; 
, I 

1 
• 

J; 

Citation 1 Item 2c Type of,Violation: Serious 

62-3100(2)(d) : . ,: 
The employer failed in that de~ontamination proce4ures \~ere not monitored by the site 

safety and health supervis9r to determine their ~ff~cti:veness, Tije safety supervisor failed to' 
12 ,discover that such procedures were ineffective~ and did not taI<:tt apprbpriate steps to correct 

any ,deficiencies. . 

11 

13 

14 

15 

16 

17 

18 

1,9. 

20 

21 

22 

23 

24 

25 

26 

.. ' . Citation 1 Item .2d Type of Violation: Serious • 

62-3030 i 
Appropriate site control procedures were not imple~ented to control empl?yee 

exposure ta hazardous subst;:tnce8 before the clea'n-up work 'begani 

• Citation 1 Item 3a type of Violation:, Syrious 

62-30205 " 
The employer failed toma,ke a complete pr~limih~, evaluation of a site's 

characteristics, which must be performed prior to site entry, by~ qualified person in onder to 
aid in the selection of appropriate emplqyee protection me,thods pQ.or co site entry, Immediately 
after initial site entry, a more detaiied 'evaluation of the ~ite's .sp4cific characteristics must be ' 
peIformed by a qualified person in order to further identify existi~g site 'hazards and to further 
aid in the selection of the appropriate engineering' controls and p¢rsonal protecUve equipment 
for the tasks to be performed. . , , 

Na complete preliminary evaluation was made far ail the known contaminants on site, 
by the employer. Further, no PPE was planned for the clearing :and grubbi~g operations even 
though it involved the handling of lead contaminated s~ils, concrete and debris. 
Decontamination and safe work practices were not' plaimed for the initial phase of the 
remediation process, clearing and demol~shing contaminat~9 buil~ings, No ionlzing radiation 

. I 

FINDINGS OF FACT. CONCLUSIONS 
OF LAW AND JUDGMENT 

5 , John P. Erlick, Judge 
King County Superior Court 

516 Third Avenue 
Seattle WA 981G4, 

(206).296-9345 
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1 

2 

3 

4 

5 

6 

7 

8 

9· 

10 

11 

12 

() 13 

14 

15 

16 

17 

IB 

19 

20 

21 

22 

23 

24 

25 

t:,) 
26· 

..... .:" -"'. 

. . 

hazards. were addressed at all. This being an industrial site with metal recycling operations 
going on, such iron and metals, the possibility of buried r~dioa~liye metals was not addressed 
in a pteliminary evaluation. . : . : ' 

.' Other toxic chemicals listed in the remed.ial action obje9tives and cleanup goals were 
not included in the preliminary evaluation and not in a mpre qet.aUe~ evaluation after work 
Qegan. Toxic ·chemicals such as arsenic,' beI.1zene, ca~ium,. ~hrom1u-,?, ethYlbenzene. and 
PAR's were not evalqate.;l' in more detail to determine employee' e9c.posures. . 

. I . 

• Citation 1 Item 3b Type'of Violati~n: Serious 
: ! 

62-30210 .. 
The employer failed to include in the written site~speci~c safety and health plan. all 

~uspected con~itions that may,Pose inhal~tion or ~~n absorpti0rl/'ha21ards that are in;unediately 
dangerous. to hfe O'r health (IDLH) , or other COJ7idltions that may. cause death or senous' harm. 
that must be identified during preli~nary survey and eYa1uate~ during the detailed survey. 
Examples of such hazards include, but are. not limited to; con~ned space entry, potentially 
explosive or flammflble situations, visible vapor clouds, or are-as where biological indicators 

. . d I such as dead animals. or vegetation are 10Gate . : !. 
. . . , i 

The arsenic and cadmium, fO!Jnd in th~ soils on 'site, ~ere not i~cluded in a initial 
evall,lation of the site's specific characteristics. No ionizjngr~diation hazards were addressed 
either. Bloodborne pathogens, related to drug users (used syring~ were found site in a to-b~' 
de.molished trailer) were not identified eith~r. . 

• Citation 1 Item 3c Type of Vi<;>lation: Serious' 

62-30220(4) . 
The employer failed to select the appropri,ate PPE for in~tialsite entry for. the hazard 

identified, and failed to insure that the appropriate PPE be (lsed irl acoordance with WAC 296-
62-3060 through 2~6~62-30615.· No protective clothing was drovided to employees who 
worked with contaminated soils, ih the fi~st month of work on .sit~~ 

l 

• Citation 1 Item 4a Type of Violation: Serious 

62-30235 . ..:': 
The employer failed to disclose any information concernin!g the chemical, physical and 

toxicological properties of each substance known or expected' ~ b~ present on site that is. 
available to the employer and relevant to the duties an empI0yeel.1s·expeeted to perfoim. The 
employer failed to make such infonnation available. to a~ employees prior to the 
commencement of their work activities. The employer may use i~formation developed for the. 
hazard communication standard, Chapter 296-62 WAC, Part C, fo~ this purpose. 

FINDINGS OF FAC!. CONCLUSIONS' 
OF LAW AND JUDGMENT 

6 John P. Edick, Judge 
King County Superior Court 

516 Third Avenue 
Seattle WA 98104 

(206) 290·9345 

c -6 



(/'" . " ) 

(( 
, 

)- ... 

1 • Citation 1 Item 4b Type?f Violation: Serious 

2 

3 

4 

5 

6 

7 

8 

9 

10. 

.11 

62-3080 
The employer failed to develop and implement a prpgntm which is part of the. 

employer's safety and h~alth progr~ required in WAC 2Q6":62-~bl0 through 296-62-30145 to 
infonn employees, contractors; subcontractors (or their repres+ntative) actually engaged in 

:haz,ardous waste operations of the nature, level, and degt;~e of ~xpbsure likely as a' result of 
participation in such haz,ardous waste operations. Einploy~es, ~~ntractors, and subcontractors 
working outside of the operations part of a site are not covered b~ this standard. . 

. ! . 
• Citation 1 Item 5a Type of Violation: Serious 

. i 
62-30705. :. 

.' . Upon initial entry of the hazardou~: w~ste site, during th~ 4.1ea1Ung and grubbing portion 
of the remediation work, tp.e em,ployee, [sic] fail~d ~o cOJ;lduct ~epresentative air monitoring. 
Representative air monitoring must be cC!nducted to identify ~xiy lDLH condition, exposure 
over pennissible exposure limits or published exposures levels, \exposures over a radioactive ' 
material's dos~ limits,. at other dangerous 'condition;' such a,s! the, presence of flammable 
'atmospheres or o·xygen·deficient environments. No ionizing; radiation, lead, arsenic or 

12 cadmium was conducted initially. The air monitoring w'as not ~epresentative of all different 
jobs and employees on.she, during th~ initial four m,onths of the hlazardous waste operatlon. 

13 , ! 

14. • 
, Citation 1 Item 5b Type of Violation: Seri6us' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

62~30710(l) . .! 

The employer failed to do periodic 'monitoring, ~hich '$ust be conducted when the 
possibility of an IDLH condition or flanunable atmosph~re has! developed or when there is 
indication that exposures 'may have' risen over petmissi;ble e~posures limits .or pLJblished 
ex.posure le:vels sfnce prior .moni~orin~. Situations where ,~t mqs.f be considered whether. the 
possibility that. exposures have risen are as follows: when work b~gins on a different portion of 
~~ , . 

• Citation 1 Item 5c Type of Violation: Serious 

62~30710(2) 

The employer failed to do periodic monitoring, which nhust be conducted when the 
possibility of an ·IDLH condition or flammable atmosphe~e ha~ ;developed or when there is 
indication that exposures may have risen over permissible e*posure limits' or published 
exposure levels since prior monitoring. Situations where it mtis~ be considered whether the 
possibility that. exposures have risen are as follows: when con~arnination other than those 
previously identified are being handled. 

FINDINGS OF FACT, CONCLUSIONS 
OF- LAW AND JUDGMENT 

7 John P. Erlick, Judge 
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1" • ~itation I Ite~ 6a Type of Violation: Setious 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

62-3071S 
After the actual ,clean-up phas,e of any bazardoJs', waste opera,tion commences: for 

example, when soil, surface water, or containe~s are moved or d~4turbed; the employer' failed to 
monitor thos~ employees like'ly to have the highest exp6sures Ito hazardous substances and 
health hazards likely to be present above permissible ,exposur~Elimits or published exposure, ' 
levels by using'personal sampling fr~quently eno~gh'to'chara9 erize employee exposures, If 
the employees likely to have the highest exposure are Qver p rmissrble exposure limits or 
published exposure levels, then monitoring must continue to dei 'ne aU 'employees likely to 
be above those limits.:. The employer may ,use ,a rep'reilerit~tive sampling approach by 
documenting that the employees, and chemicals chosen for'monttbring are based on'the criteria 
stated in this subsection, Examples include h{IDdling'drums of unknown materials and working , , ' I 
in spill ponds, around leaky drums of unkt}pwn materials,' ; 

• Citation 1 Item-6b Type of Violation: Seriou,~ 
i 

62~3090(4) : ; 
The employer failed in that several unla,beJed drums a,nd c~ntainer~ were no~ considered 

to >contain hazardous substance,s and handled accordingly 'until t~~ contents had been positively 
identified and labeled. " , 

! 

• Citation I Item 6c Type of Violatl.,on: Serious 

62-3090(6) , 

, : 
, , 

\ , 
, : 

'. ~ 

The ~mployer failed in that prior to mpveIilent 9f drums jor containers, all employees 
exposed to the transfer operation '?Iere not warned of the pptentiajl hazards associated with the 
contents of the drums or containers, . 

• Citation 1 Item 6d Type of V~olation: ~erious ,I 

62-3090(9) , ' " " i , 

The employer failed in that drums and containers that canppt be moved without rupture, 
leakage, or spillage were not emptied into a sO).ln~ contliiner usi~g Ii device classified for the 
'materyal being transferred, " : " ~ 

• Citation 1 Item 7a Type of Violation: Seriou$ 

23 62.31015(2) , 
The employer who had an employee whose permeable ,clothing became wetted with 

24' I haZardo,us substances failed to have' tha~ employee immediate~~ remove that clothing and 
25 proeeed: to shower. The clothing was not disposed' of or de90ntatn.inated, before he wore them 

'~~, ' ' 

[", 26 
~ .,-f 

'.~~ 0-

FINDINGS OF FACT, CONCLUSIONS 
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,1 • , Citation 1 Item 7b Type of Violation: Serious 

2 

3 

4 

5 

6 

'7 

8 

'9 

10 

11 

12 

13 

14, 

15 

16 

17 

18 

20, 

21 

22 

23 

24 

25 

, 26 

62-31020 , 
, Where the decontamination procedure indicates a I)eed fdr regular showers and change, 
rooms outside of a contaminated areal 'they must be provided and1meet the requirements of Part 
B-1 of Chapter 296-24 WAC. If temperature conditions prevent t~e effective use of water, then' 
other effective means for cleansing must be provided imd used. : : 

, ! 

• Citation 1 Iterp. 8 Type of Violation: Serious 

62-30410(2) , : 
. T~e employer, faiied' to have a general site wprkers (such as equipment operators, 

genera! taborers, and supervisory personnel) engaged in haZardo.ttp substances removal or other 
acti.vities which expose, or potentially e}':'pose workers t9 hadaJrdous subs'tances ana health 
hazards receive the following req-uired tra1.ning priO! to ,exposure;: ; 

. . ~ 

. i 
1) General' site workers' required t~ wear I,evel C or D personal prQte~tive', 

equipment, equipment operators or transport vehic}e operators, were required to 
have 40 hours of training and a minimum cif thre~ days actual field experience 
under the direct supervision of a trained, eXp'erienc~d supervisor. 

• Citation lItem 9 Type of Violation: S~rious 

i 
i 

'62-30415 , , : . 
The employer failed to have ~m-site management and 8lil' ervisors directly responsible 

for, or who supervise employees engaged in, hazardous waste oj:> rations receive at least eight 
additional hours of specialized training atthe time of job as~lgn~. nt QD. such topics as, by [sic] 
not limited to, the employer's safety and health program and th~ ~ssociated employee training 
program, personal protective equ,ipment program, spill 'contaipment program, and health 
hazard monitoring procedlU'es and techniques. " 

Citation 1 Item 10 Type of Violation: S(1rious 
. ! 

62-07111 
The employer 'failed to include the following 'i-equir~d elements of the written 

re'spiratory protection plan: 

1) Procedures for selecting respirators for use in - the. workplace and a list 
identifying the proper type of respirator for each r~spiratory hazard (see WAC 
296-62-07130 through 296-62-07133); , 

2) Procedures for' proper use of respirators in rou4ne -tasks, nonroutine tasks, 
reasonably.foreseeable emergericy and re~cue situations(W AC 296-62-07170 
through 296-62-07172);' " : 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 

9 John P. Edick. Judge 
King County Superior Court 

, 516 Third Avenue 
Seattle W A 98104 

(206) 296-9345 
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(" 
, } 

13 

14 

15 

, 16 

17 

18 

19 

20 

21 

22 

23 

24 

3) 

4) 

5) 

, 6) 

7) 

Pr~cedures for issuing the prope~ type of respi~ator based on the ,respirator 
based on the respiratory hazards for each employe?; 

; , 

Procedures and schedules for cleaning, ,disirtecting, storing, inspecting,' 
repairing, discarding, and otherwise maintaining ~espirators (see WAC 296-62-
07175 through 296-62-01253); 

Training of employees in the respiratory h~ard$lto which they are potentially 
exposed during routine, nonroutine, and unforesC}eable emergency and rescue 
situations (see WAC 296-62-07188); ; , 

TrainIng of employees in the proper use C?f r~pita~ors, including putting on and 
removing them, any 1imi~;ons on the,ir use, and: their maintenance ,(see WAC 
296-62-071 8"8); and " ! . . 

i 

Procedures for iegularly evaluating the effect1'l'eness of the program (see 
WAC 296-62-07192). 

· ~ 

Citation 1 Item 11 TYl,Je of Violatfon: Serious · : 

· ! 
62-3060(1)(a) ',\ 

'Engineering controls, 'Work practices, personal protictiv¢ ;equipment, or a combination 
of these must be implemented in accordance with this ,secti~q to ptotect employees from' 
exposure .to hazardous substances and heal.th h~ards. Regardih~ engineering controls, work 
prac~ic~s. !,lnd PPE for substances in Chapter 296-62 W AC. Em~loyees were overexposed to 
lead without the use ot proper personal protective equipment. : 

Ii, Citation 2 Item la Type of Violation: General 

· :. 
62-30225(1) 
The employer failed to do the following monitoring t~~~ must be conducted during 

initial site entry when the site evaluation produces infonnatiot) 1that shows the potential for 
ionizing radiation of IDLH conditions. or when the site inforinatiqri is not sufficient td rule out 
thesepo~8ible conditi?ns: '. " ' , 

1) Monitori~g with direct reading instruments for : Hazardou's levels of ionizing 
radiation. . 

• Citation 2 Item Ib Type of Violation: General 

62-30225(4) , . 
25 The employer failed to do' the following monitoring tha~ must be ,col,lp.ucted during 
26 initial site entry when the site evaluatio~ procedures informatioTI\ that shows the potential for 

FINDINGS OF PACT, CONCLUSIONS 
OF LAW AND JUDGMENT 
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, King.County Superior CoW't 

516 Third Avenue 
Seattle WA 981Q4 

(206) 296-9345 
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2 

3 

4 

··c- .;:... -

ionizing radiation or IDLH conditions, Qf when the site iniorrnat~on.is not sufficient to rule out 
these possible conditions: . . : . i 

1) 

I 

An ongoing air monitoring program in accordance with WAC 296-62-30710 
and 296-6~-30715 must be hnplemente"d aft~r .site characterization ha~ 

. detennined the site is safe for the start-up of operations, 
I .. 

5 • Citation 2 Item· 2 Type of Violation: qeneral 

6 62-3110(1) ., I 

. An emergency response plan must be d~veloped :and i$pleroented by all empIoyers 7 

8 
within the scope of WAC 296-62-30001(1)(a) and (b) to handle ~nticipated emergencies prior 
to tlje commencement of hazardous w~ste operations, T~e p;an mu·st be in writing and 
available for inspection .and copying. by crmpJoyee$, their reptes ntatives, WISHA personnel, 

9 and other governmental agencies with refevant responsibilities,· e employer failed ·to include 
hazardous chemical releases, ! ill ·1 

11 

12 

13 

14 

15 

16 

17 

• Citation 2 Item 3 Type of Violation: General 

62-30510(1)(d) . . 
Medical examinations and consultations shall be made 4vailable by the employer· to 

each employee covered under WAC 296-62-3050 on the followin* schedules: 

1) 

3. 

. . 
As soon as possible upon ·notification by an eniIiIoyee that the employee has. 
d.evelo·ped si~s or symptoms· indicating possibl~ overexp~s~re to hazardous 

. substances or health hazards, or that the employ~e! has been lnJured or exposed 
above the pennissible ex.posure limits, or pub1i~hed exposure levels in an 

, •. , I 
emergency SItuations.· . . . ; 

. ! . 

. With the exception of Cit!ltion 1 Item 10, B;ll ,:,iol.tions alleged in the Citation 
. ; 18 

were of standards contaIned within "Part P" of the Washington 4. dminis~ative Code's Safety 
19 

·and Health Standards, "Part P" includes W AC 296~62-300 ~ WAq 296-62-3195 and is e.ntitled 
20 

"Hazardous Waste Opetations and Treatment; Storage; and Disp6~al Facilities." 
21 

22 

23 

24 

25 

26' 

4. The C~tation assessed penalties totaling $48,500.00. The penalties and their 

associated violations were as fonows: 

• $4,500.00 for Citation 1 Items la -1i; 

• 
• 

$4,500.00 for Citation 1 Items 2a - 2d; 

$4,500.00 for Citation 1 Items 3a - 3c; 

FINDINGS OF FACT, CONCLUSIONS 
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8. 

9 

10 

11 

12 

. 13 

14 

1-5 

16 

• $4,500.00 for Citation 1 Items 4a - 4b; 

• $4,500.00 for Citation 1 Items 5a - SCj 

• $4,500.00 for Citation 1 Items 6a"': 6d; 

• $4,500.00 for Citatio.n I1tems '7a -7b; 

• $4,500.00 for Citation 1 Item 8; 

• . $4,500.00 for Citati.on 1 Item 9; 

• $3,000.00 for Citation 1 ~tem 10; and 

• $5,000.00 for Citation 1 Item 11. '. 

5. On November 6, 2000 Mdmsol;1' Knudsen fi~ed an iappear from the Citation with' 

the Board of Indu:;triaI Insurance Appeals (the "Board"). . . , 

·6. Hearings on Morrison Knudsen's appeal were lj~ld before a Board-appointed 

Industrial'~ppeals Judge (the,uIAJ") .. : 
! 
i 

7 . The Board-level ·proceedings, inCluding pre-he~ng motions, the hearings 
. . .: .1 

themselves, and post-hearing briefing, provided Morrison 'Knudsbn with a' full opportunity to 
. . .! . 

pres.ent all legal ahd factual challenges tharit had against the C~t*tion, and Morrison Knudsen' 

did so. The-Board's record thus contains all facts arid argU1.;nent ~¢Cessary to address the merits 

17 of each al}eged vi olation .. 

18 . 

19 

20 

21 

22 

23 

24. 

25 

26 

During the Board hearings. Morr,isori Knuds~n' prehented evidence with respect 
• . I 

8. 

to Citation 1 Item 10 of the Citation that it had not provided :t+ the Dep.!Utment during the 
l ~ 

inspectiQn. . i 
. " . :! . . 

The !AJ issued a Proposed Decision and Order (tpe "PD&O") dated June 19, 
. . . , . 

9. 

2002 which vacated the Citation in its entirety. The IAJ d~termilfed that Morrison Knudsen's 
I . 

Harbor Island activities were not subject to Part P and that"th~ n~w evidence provided by 

MotTIson Knudsen during the hearing warranted the vacatio!l of It¢m 1-10 ofthe Citation. Tbe 

PD&Ocontained findings of fact and conclusions·of law consistent with thesedetenninations. 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 

12 . John P. Erlick, Judge 
• King County Superior Court 
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1 10. 
. .' . . ~ . 

On September 17, 2002 the Department filed a ipetitCon for review from th~ 

2 PD&O. 

3 11. The Board issued a Decision and Or.der (the "D~O") dated December 3, 2002 

4 which determined that the PD&Q had reached the correct r~su~t. : 

5 

(i 

7 

8 

9 

10 

11 

12 

13 

14 

15' . 

16 

17 

18 

19 

. 20 

21 

22 

23 

24 

'25 

26 

12. 

(1). 

(2). 

(3). 

, I . . 
The D&O contained the fpllowing findings ~f fact~ 

. The Depru:tment. of Labor and Industries r~.cei v~J an oral" complaint against a . 
Morrison .Knudsen work site on HarDor ;lsIanql in Seattle, Washington, on 
April 18" 2000. The Department began its in.v[' stigation, inspection and/or 
survey that revealed alleged vi.olatioI.1s on April;2 ,2000, the date McClelland 
Davis held an opening confer~nce with Mottison: udsen at 3411 11th Avenue 
S.W., Seattle, Washingto1,lbpn Harbor Island. . .: . 

The Department issued Citation and Notice of A4sessment No. 303604540 on 
Octooer 20,. 2000, alleging 34 viol~9.ons of, WAC! 296-62 and assessing a total 
penalty of $48,500. The employer filed a Notice of Appeal with the Department 
of Labor and Industries Safety Division on NO\'et$er 6,2000. The Department 
issued a Notice of Reassumption of Jurisdiction bn November 16, 2090. The 
parties agreed to an extension of the reassumption beriod and that the Corrective 
Notice of Redetermination would I;>e i~sued no ~atet than J anu ary 12. 2001. 

On December 21, 2000, the Departm~nt issue¢ a Notice of Decision' canceling 
the reassumption hearing set for December 6: 20001 The Depiu:tment tninsmltted 
the appeal to the Board as a direqt appeal on Fe:tuary.21, 2901; A Notice of 
Filing the Appeal was issued on February 21.,2001: 

. : ! . 

Morrison Knudsen 'received the notice to begfd work on the Tenninal 18 
Redevelopment Proj~ct on Novemb~r I, 199? Thejwork that Morrison Knudsen 
contracted to perform was the' redevelopment of!selected portions of Harbor 
Island. This work included building demolltion,. ~oadway demolition, railway 
demolition, installation or new roadways anq Irailways, erection of new . 
. buildings, removal and replacement of undergrqund utilities, above ground'. 
hazardous material abatement, which was done by $ubcontractors, contaminated' 
soil handling for the Port of Seattle, and und.ergro~d storage tank removal. The 
contaminated. soil handling was' contractual suppprt for the Port of Seattle soil 
remediation activities.. . i : . 

Harbor Island was placed on the Nationl,l] Prioriti~s List by the Environmental 
Protection Agency in 1983 .. ·A Record of De~isioi1 :was issued by the agency in 
1993, liSting the remedial actions that were requ~red to be taken on Harbor 
Island. A Consertt Decree was' later issued :hlY the U.S. District Court 
incorporating the Record of Decision and its supp)ement. Prior to the beginning 
of work at Terrnlnal18; the Port had all kno~n "hot spots ll removed. These "hoI 
spots" consisted of total petroleum hydrocarbons (tl;iH), PCBs, and soil mixed 
with carcinogens. . 

FINDINGS OF FACf, CONCLUSIONS John p;. Edick, Judge 
. King County Superior Court 
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'(4) .. 

(5). 

(6), 

(7). 

13. 

(1). 

(2). 

(3) . 

(4). 

(5). 

t~:,'--) 
/= 

/ ,_. , ... ~~ 

« 
~-, 

, , 

. 9ne Of. the. rem~dies in ,the .Record. of Decisi?pi was the capping of exposed 
contamtnated sOLI exceedtng morgan1~ or o~gamc. Tleanup goals. . 

. ' .. I .. 

The work site w.as ,ch.aracterized as early as 19~3 (11 detennination had beeh 
made of the potent.ia1 hazardous materials prestnt. on the project site), was 
controlled; and was not an uncontrolled hazardou$lWaS~e site. , 

The ultimate goal of the r~developinent project a~ Terminal 18 was to· provide. 
the Port of ~e~ttle and Stevedoring Services of ;America with a facility that 
worked for them and that· met their. perfonnanc~ specifications. The ultimate· 
goal of the project was not to" make the. work i site safer for, people' or the 
environment. Morrison Knudsen would have performed the capping work 011 
this job even if the Record of Decision did not req~ite it. . 

. I 
Morrison Knudsen had a written respiratory prott:jction program on site and in 
effect as of November ~, 1999, that c.ontaini'. d procedures for selecting . 
respirators for use on site And a list identifying th Pfoper type of respirator for 
each respiratory hazard; medical. evaluatibns '0 ! employees .required to use 
respirators;, fit testing proced1,lres for tight-fitting respirators; procedures .for 
proper use of respirators in routine tasks, nbnroutine tasks, reasonably 
foreseeable. emergency and rescue si~uatioilS; ptq2edures for issuing the proper· . 
type of respirator based on the respiratory hlazards for each employee; 
procedures and schedules for cleaning, disinfecting, storing, inspecting, 
repairing, discarding and otherwise maintaining re·$piI;ators; procedures to make 
sure adequate air- quality, q~antity. mid flow of l;ireailiing air far atmasphere­
supplying respirators; training of employees, in the/respiratory hazards to which 
they ar.e potentially exposed during routine, nO~1faUtine, and u·nforeseeable' 
emergency and rescue situations; training of em.i¥loyees in the proper use of 
respirators, including putting on and removing ,~m, any limitations on their 
use, and their maintenance and procedures f~r regularly evaluating the 
effectiveness· of the pro~ram. 

The D&O contained the following 90nclusions of I*w: 

The Department of Labor and Industries iss~+d Citation and Notice of 
Assessment No. 303604540 within ,the requi~ement~ ofRCW 49.17.120(4). 

Th~ Board of Industrial In~urance Appeals has ju~sdicti.on over ~e pilltie~ and , 
subject matter of this appeal, ; . . 

The work perfonned by ¥orrison Knuds,en ~m the ~ennina118 Redevelo~rnent 
Project at Harbor Island in Seat~le,. Washmgt~m, w* not a clean-qp operatton as 
defined in WAC 296-62-30003. ' 

The Morrison Knudsen work site at Harbor ISland iin Seattle, Washington, was 
not an uncontrolled hazardous waste site as d~fin~d ;by WAC 296-62-30003. 

The work perfonned by Moirison Knudsen on the Tenninal 18Redevelopment 
Project at H!llbor Island in Seattle, Washington; w~s not within the scope. and 
application· of WAC 296-62-300, et seq" as set out iln WAC 296-62-30001. 
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. (6), 

(7). 

14. 

!t,r.'. ; ." " .- .... t :, 
. ....,.:. -

Morrison Knudsen's written respiratory prote~tion program did not violate 
WAC 29'6-62-07111. 

Citation and Notice of Assessment No. 30360454m is incorrect and is vacated in 
its entirety. " : 

On Janu.ary 3, 2003 the Department filed a tim~IY notice of appeal from the 

D&O to' thl'? King County Superior Court. ~he parties fully bri~ted and argued their positions 

in the Superior Court ,proceedings. . : : 
1 
1 

15. 
, ! 

The Board's Findings of Fact Nos. 1, 2, 3, 4 and 7 are supported by substantial 

,8 evidence in the record. . ; 
9 16. The Board's Finding of·Pact No.7 is ba~ed 'ton evidence that Morrison 

10 Knudsen' introduced during the hearing that had not been p~tlvided to the Department's 
. ' . 

11 inspector prior to issuance of the Citation. 

12 

13 

~4 

17. The Board's Findings of Fact Nos. 5 and 6 are inot supported by substantial .' . , 

evidence in the record and shou.Jd be set aside. 

18. Morrison Knudsen's work site on Harbor Is1and was an' "uncon.trolled 
: .~ 

15 . hazardo~s waste site," as that term is defined in Part P, a~ the ~ine 'of the inspection. Harbor 
. .' i 

16 Island, including the Tenninal 18 project, was on the National Pnority List and also had been 
: ! 

. 17 designated as a "Superfund" site, at the time of Morrison K~udsen~s successful bid and 
. . : ~ ! . 

18 subsequent work on the project. As notedby IAJ Jaffe, in his.~P&o, "Th~re is no question 

19 tha~ certain soils were found' to be contaminated' and wer~ stoc~piled by Morrison Knudsen 

20 'pers~nnel to be removed from the Island by employees of the p~J. It is als~ nQt disputed that 
, !' . 

21 part of the project i~volved capping of soil, a remediation ,actiyity ordered 'by the consent 

22 decree," PP&O, at 9. 

23 19. 
i , 

Morrison Knudsen w~s petfo.r:ming a "~lean-up ':operation,'.' as that term is 

24 defined 'in Part P, at the time of the Harbor Island inspection', 

25 

26 

FINDINGS OF FAct, CONCLUSION~ 
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} 

The "ultimate goal" of Monison, Knudsen's, ~rocessing and handling of 

2 hazardous s~bstances at the HarborIsland Work sit~ was' makin~ ~he site safer for p,eople or the 

. 3' environment. 

4 21. 
. . i 

Morrison Knudsen rem:oved andlor cleared up pazardous substances on the 

·5 Harbor Island site. 
, . 

6 22. Whether Morrison Knudsen's work site o~ Har1;>qr Island was characterized at ' 

7 the time of the inspection does not affect coverage under part P. 

8 23: Regardless, Morrison Knudsen~s work 'site qn Harbor Island was not 

9 characterized at the time of the ins'pecti01t: 
! 

10 

11 

,12 

24, To the extent any Finding should' be more, properly characterized as a 

Conclusion of Law, or vice versa, they shaH be '~echaracterized ~sjsuch: 
Based on'the foregoing FINDiNGS of FACT, ~he Court hereby makes the 

13 following 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. 25 

26 

CONCLus:iONS OF'~A WI 
. ! 

1. This Court ,has jurisdiction over these proceedings{ and venue is proper in King 

County. 

2. The Board's Findings of:Fa~t Nps. 1,2, 3','4 ~nd,?i are supported by substantial 

evidence in the record. 
i 

3. The aoard's FindIngs of Fact Nos. 5 and 6 are ,rot 's,upported by substantial 

evidence in the record and should be set aside., , ; 

, ' 

4.' Morrison Knudsen's work site on Harbor IsI~nd was an "ullcontrolled 

,hazardous waste site ... • as that tenn is defined in Part P, at the time bf the insp~tion. 
, .' 

5, Morrison Knudsen was perfonning' ~ "cleim-~p ;operation," as that tenn is 

defined in Part P"at t~e time of the Harbor Island inspection. Thi$ included, as acknowledged 

by the Industrial Appeals Judge, that '~certain soils were fou~d t9 b~ contaminated and were 

stockpiled by Morrison Knudsen,personnel to be removed f~om th~ Island by employees of the 
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1 Port." Thus, this included 'an operation where hazardous s.ubsta~ces were "removed, contained 

2 

3 

4 

5 

6 

7 

'8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 . 

19 

20 

21 

22 

23 

. , . : 

incinerated,. neutrali~ed, stabilized, cleared up, or in any other :~anner processed or handled 

with the ultimate goa] of making the site safer for people or the environment." 

6. The words "ultimate goal" as they, appear 'ij1; the definition of "clean-up 
, : 1 

operation" do not refer to all work Of any kind that is being perfdrmed on a jobslte, They refer 
. ". , ! 

instead to the "process[ing] or handl[fng]" of hazardous substa~ces as that phrase appears in 

the definition of "clean~up operation." 
, 

7. . The Board's and IAJ's findings and conclus,ions a~e incorrect that, "The ultimate 

goal of the project was not teO make the w'orksite safer for peopl~ pr the en.vironm~nt. Morrison 
, . 

Knuds~n would have performed the capping work on th;sjob ~yen if the ~ecord of Decision 

did not require it." The obverse is true. Regardless of the Termihal 18 r'edevelopment project, 

pursuant to t.be consent decree, the Port was obligated t~ ab~~e the presence of hazardous 

material, includin~ the remedial action of capping e~pos~~ contaminated soil. It' is . 

incongruous and illogical· that Part P should be. interpreted' such' tpat two employees, engaging 
. ; 

in the precise same work; exposed to the precise same ~az!ll'ds, ~an~ated by the precise same. 
. , 

conseflt decree, shouI~ have different protection under: the statiIt~iand regulations promulgated 
. .!, 

by the Department. The fact that additional responsibilities apd goals were added to the : 

mandated cle~nup requitements should not obliterate respo~sibiIit¥ 'for compli~nce with Part P. 

The "ultimate ,goal" of Monison Knudsen"s processing an~ hand~ng of hazardous substances 
. " ! 

at the Harbor Island work site was making the site: safer for people! or the· environment. ' 

8. Wheth'er Morrison Knudsen's work site on Harboi Island' was characterized at '. . '. 

the time of the inspection does not affect ~overage under p~ P. ;.' 

9. Regardless,. Morrison Knudsen's work I?ite 0$ Harbor Island was not 

24 characterized at the time of the inspection. 

2S 10. Morrison Knudsen's work on Harbor Island was covered by Part p. 

_ i 26 
t ~ 
\t.:: :.1 

·FINDINGS OFFACT, CONCLUSIONS 
OF LAW AND JUDGMENT 

17 John P. Erlick, Judge 
King County Superior Cotfrt 

51'6 Third Avenue 
Seattle WA 98104 
. (206) 296-9345 
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1 lL 'The Board's Conclusions of Law Nos. 1, 2 ~d 6 flow from the Board's 
, ; 

2 Findings of Fact. 

3 12. The Board's Conclusion of Law No. 6 is based ~pon evidence that Morrison 

4 Knudsen introduced during the hearing ,that had ~ot b~en piovided to the Department's , , 

5 inspector'prior to issuance of the Citation, 
, I 

'6 13. The Board' s Conclusion~ of Law Nos. 3, 4, 5andi 7 are based upon findings of 

7 fact that are not supported by substantial evidepce in the re?ord arid otherwise ~o not flow from 

. 8 the Board's fi,ndings of fact. Conclusions of Law Nos. 3; 4, 5 :~d' 7 also 'Ceilect an incorrect 

9 interpretation of the standards defining-lhe scope' and applic~bflitY of Part P, i~c!uding an 
. '.. \ 

10, incorrect interpretation of the words ",ultimate goai" as they appepr in the definition or "clean-

11 up operation." 

12 

13 

. i 
14. Because the parties fully. litigated the Il1erits of. thei alleged violations before the 

,':. . 

JAJ, there is no need for the Board to conduqtfurther hearings iP: this m~tter or to supplement 
! , 

14 the record in any other way. I' 

15 Based on the fo~egoing FINDINGS OF FACT and COr.{CLUSIONS OF LAW, it is 
. .,! 

16 hereby 
I ' 

17 ORDERED, ADJUDGED AND DECREED THAT 

18 

19 

20 

21 

1. 
: i 

The D&O is incorrect and is hereby reversed: and ~~t aside. 
! 

2. This mattet is remQ.l1ded to the Board with instruc~ions to issue a new decision 
" . . . :! 

and order ~onsistent with the findings of f~ct and conclusions of Ja~ contained herein. 

3. The Board is instructed t? base the ne~ decisi6* and order on the existing 

22 record. No further hearings are to be held and the record is not to be supplemented in any 

23 other way. 

i4 4. The Board is further instructed to include findings:,and conclusions in the new 

25 decision and order that ~'ubstantial1y incorporate Findings of FaQt Nos. 1, 2,3, 4 and 7 and 

26 Conclusions of Law Nos. 1.2' and 6 as these findi:ngs ,and conclusi~ns appear in the D&O. 

FINDINGS OF FACT, CONCLUSIONS· 
,OFLAW AND JUDGMENT 

18 :, John P. Brljck, Judge 
. King County Superior Court 

. ' 516 Third Avenue 
Seattle W A '98104 

(206) 296-9345 

C - 18 
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1 5. This' Court specifically reverseS, vacates and sets !aside Findings of Fact No~. 5 

.2 and 6 and Conc1usfons of Law Nos. 3, 4, 5 and 7 as they appear i~ the D&O. 

3 6. The Board is instructed to find imd t;:onclude that Morrison Kn'udsen's activities 

4 at Harbor Island were covered by Part P, and that Morrison Kn~dsen ""as required to comply 

5 with the standards contained therein .. 
. ! 

6 .7. The Board i.s further instru.cted to include in the' n~w decision and order spe<?ific 

... '. 7· findings and conclusIons on the merits of e~ch alleged violati~ns. .Based on the evide~ce , 

8 submitted by Monism, ~nudsen during the hearing, Citation 1, ~t4m 10 is to remain vacated. 
. .' . 

9 8.' The Board is further inftructed to deny· Monlison Knudsen's ~oti6n for 
.. .. ! 

10 sanctions filed on January 2, 2003; and to find and conclu~e that the Citation and the 

11 Department's pleadings in this matter were not fnv~Ious, an~ were based on reasonable 

12 investigation into the law and facts. Momson Knudsen is to re~eive no relief pursuant to its 

13 

14· 

motion for sanctions. ··i . 

. . ! . 
9. Pursuant tb RCW 4.84.010(1), Morrison Knuds~n is ordered to pay to the 

. .: . I 

15 Department filing fees of $110.00. 

16 

17 

18 

19 

20 

21 

'22 

23 

. 24 

. 25 

26 

: i . 
10. Pursuant to RCW'4.84.010(6) and RCW 4.84.0801 tvfprrisbn Knudsen is ordered 

: . 
to pay to the Department attorney fees totaling $125.00. 

DATED this ~ day of August, 2004,' 'v!L iFr, 'I ~ 

~ ~1lRLiCK'~ 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 

19 Jolin P. Erlick, Judge 
King County Superior Court 

516 Third Avenue 
Seattle WA 98104 

(206) 296-9345 
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BEFORE 1 OARD OF INDUSTRIAL INSUI-, 

STATE OF WASHINGTON 

-E APPEALS 

1 IN RE: MORRISON KNUDSEN ) DOCKET NO. 01 W0158 
) 

2 CITATION & NOTICE NO. 303604540 ) DECISION AND ORDER ON REMAND 

3 _________ ~ ____ __') FROM SUPERIOR COURT 

4 APPEARANCES: 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Employer, Morrison Knudsen, by 
AMS Consulting,. per 
Aaron K.Owada 

Employees of Morrison Knudsen, by 
Laborers Local No. 440, per 
Kim Williams 

Employees of Morrison Knudsen, by 
Hod Carriers & General Laborers Local No. 242 

.Employees· of Morrison Knudsen, by 
Operating Engineers Local No. 302, per 
Tom Kennedy 

Employees of Morrison Knudsen, by 
Teamsters Local No. 174 

Employees of Morrison Knudsen, by 
Carpenters Local No. 131 . 

Employees of Morrison Knudsen, by 
Cement Masons Local No. 528, per 
Roger Betterman' 

Department of Labor and Industries, by 
The Office of the Attorney General, per 

. James M. Hawk and Michael K. Hall, Assistants 

The employer, Morrison Knudsen, filed an appeal with the Department of Labor and 

27 Industries on November 6, 2000, from Citation and Notice No. 303604540, issued on October 20, 

28 2000. The appeal was transmitted to the Boarq of Industrial Insurance Appeals on February 21, 

29 2001. In this Citation and Notice, the Department alleged that the employer violated 34 sections of 

30 WAC 296-62. The Department order is AFFIRMED AS MODIFIED. 

31 

32 
1 

11/20107 

0-1 



1 ' PROCEDURAL MATTERS 

2 This matter was previously before this Board on a timely Petition for Review filed by the 

3 Dep~rtment to a Proposed Decision and Order issued on June 19, 2002. In the Proposed Decision 

4 and Order, our industrial appeals judge found that Part P-Hazardous Waste Operations and 

5 Treatment, Storage, and Disposal Facilities, WAC 296-62-300, et seq., did not apply to the 

6 operations being conducted by Morrison Knudsen, and vacated all of the violations. We granted 

7 review of the Proposed Decision arid Order and issued our Decision and Order on'December 3, . 

8 2002, in which we adopted the Proposed Decision and Order in its entirety. 

9 The Department of Lab~r and Industries appealed the matter to King County Superior 

10 Court. The Superior Court issued an order on August 9, 2004, in which it reversed our decision and 

11 found that Part P, WAC 296-62-300, et seq., applied to the operations being conducted by Morrison 

12 Knudsen and that Morrison Knudsen was required to comply with the standards contained therein. 

13 The Superior Cou,rt further instr,ucted this Board to issue a new Decision and Order and enter 

14 specific findings and conclusions on the merits of each alleged violation. Further, the. Superior 

15 Court determined that Citation 1, Item 10, was to be vacated. 

16 The Superior COl:Jrt decision was appealed. to the Court of Appeals, Division One. In 

17 Departme.nt of Labor and Industries v. Morrison Knudsen, 130 Wn. App. 27 (2005), the Court qf 

18 Appeals affirmed the decision of the .Superior Court and remanded the matter to this Board with 

19 Instructions to abide by the order of the Superior Court. 

20 The Court of Appeals' decision, was appealed to the Washington State Supreme Court by 

21 Morrison Knudsen. On May 3, 2006, Morrison Knudsen's Petition for Review was denied by the 

22 Washington State Supreme Court. This matter is now before us for a Decision and Order, pursuant 

23 to the provisions of , the Superior Court order issued on August 9,2004. 

24 ~orrison Knudsen's Motion for Sanctions, filed on January 2, 2003, is denied, pursuant to 

25 the instructions from the Superior Court. 

26 We have reviewed the testimony of each witness who testified in this matter and we have 

27 also reviewed the' numerous exhibits admitted into evidence, as well as the various filings by the 

28 parties. We have reviewed the evidentiary rulings in the record of proceedings and find that no 

29 prejudicial error was committed. The rulings are affirmed. 

30 BACKGROUND 

31 Harbor Island is an industrial area owned by the Port of Seattle. It is a man-made industrial 

32 island about 400 acres in size, located at the mouth of the Duwamish River, in Seattle, Washington. 
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1 Harbor Island has been the location of various industrial activities for many years. As a result of the 

2 industrial activities, Harbor Island became contaminated with various industrial residue, ·which 

3 presented a potential risk of harm to people and the environment. In 1983, Harbor Island was listed 

4 as a Super Fund clean~up site by the U.S. Environmental Protection Agency. In 19"93, a Record of 

5 Decision (ROD), setting forth the final action for soil and groundwater remediation at Harbor Island, 

6 was signed by the aCting regional administrator for the U.S. Environmental Protection Agency 

7 (Exhibit"'N6.3:2): This ROD is "8'6 pages long,··With·three appendices. This document addresses the 

8 remedial actions to alleviate the risks to human health in the environment on Harbor Island. Exhibit 

9 No. 33 is an amendment to the ROD, which was issued in 1995. 

10 On August 1, 1996, a Consent Decree was entered in U.S. district court (Exhibit No. 34). 

11 The Consent Decree was entered into between the U.S. government as plaintiff and the Port of 

12 Seattle and other deferidants, following a complaint filed by the U.S. government to recover costs 

13 and enforce performance of studies and response work required under federal law on Harbor 

14 Island. The Consent Decree recites that the remedial action to be implemented on Harbor Island is 

15 embodied in the ROD issued in September 1993, with amendments. 

16 The ROD and Consent Decree detail the type of contamination. present in· 1993 and the 

17 requirements of the c1ean~up of the contamination in 1996. This record indicates that some of the' 

18 clean-up work, referred to in the ROD and Consent Decree, was completed prior to Morrison 

19 Knudsen beginning its activity on Harbor Island. 

20 Morrison Knudsen entered into a contract with the Port of Seattle for work to be· performed 

21 on Harbor Island and began work on Harbor Island in the first part of November 1999. Morrison 

22 Knudsen's work on Harbor Island included road demolition, excavation, and site grading for 

23 roadways, railways, and buildings, and excavation for sewer, storm water, and electrical utilities, as 

·24 well as bridge construction. In the course of performing these activities, Morrison Knudsen 

25 anticipated that the various activities presented the potential for e.ncountering hazardous materials. 

26 Because there was a potential for encountering hazardous materials, Morrison Knudsen contracted 

27 with AGRA, an environmental consulting firm, to provide technical support in two areas: 

28 (1) industrial hygiene and (2) quality assurance, which involves testing of conventional construction 

29 materials to as~ure materials meet specifications; and providing document control for the project to 

30 assure that proper records were kept. In the course of performing the contract for Morrison 

31 Knudsen, AGRA developed a site-specific safety and health plan for Harbor Island. The plan is 

32 titled "Terminal 18 Redevelopment Proj~ct-Occupational Safety and Health Policies· and 
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1 Procedures." A portion of this document is Exhibit No. 106. Appendix A to, the plan is titled 

2 "Environmental 'Hazardous Waste Operations" and is Exhibit No.2 to this record.·, As part of its 

3 contract with Morrison Knudsen, AGRA provided on-site industrial hygienists to monitor conditions 

4 and advise Morrison Knudsen regarding the safety and health issues encountered during the, work 

5 activity on Harbor Island. 

6 In April 2000, the Department, of Labor and ,Industries received a compiaint regarding 

7 Morrison Knudsen's Work sUe activities on Harbor Island. On April 21, 2'000, McClelland DaVis, a 

8 safety inspector for the Department of Labor and Industries, went to Morrison Knudsen's work site 

9 on Harbor Island and conducted an opening conference. Mr. Davis visited the Morrison Knudsen 

10 site on Harbor Island on several occasions through the summer of 2000. On October 20, 2000, the 

11 Citation and Notice that is the subject of this appeal was issued by the Department of Labor and 

12 Industries. 

13 DECISION 

14 The Superior Court order requires that we fin~ that Morrison Knudsen's activities at Harbor 

15 Island were covered by Part P, WAC 296-62-300, et seq., and that Morrison Knudsen was required 

16. to comply with the standards contained therein. We are also instructed to make specific findings 

17 and conclusions on the merits of each vio'lation contained in the Citation and Notice, except that 

18 Cit~tion 1, Item 10 is to remain vacated, pursuant to the findings of the Superior Court. We tum 

19 now to the violations in the Citation and Notice. 

20 In Citation 1, Items 1a through 1 i,. the Department alleges that Morrison Knudsen's written 

21 safety program failed to comply with specific provisions of ~he Washington Administrative Code. 

22 The Department also alleges that all of these violations are s~rious violations. Morrison Knudsen 

23 argues that the safety plan meets the requirements of the cited WAC provisions and that all of the 

24' violations alleged in Citation 1, Item,s 1a through 1 i, should be vacated. 

25 Citation 1, Items 1a through 1f, allege violation~ of WAC 296-62-30135, which is titled 

26 "Overview of Site-Specific Safety and Health Plan." The controversy surrounding these alleged 

27 violations focuses on the sufficiency of the written site-specific safety plan, Exhibit No.2 and Exhibit 

28 No. 106. 

29 Citation 1, Item 1a, cites a violation of WAC 296-62-30135(2)(b). This section of the WAC 

30 provides that the site-specific safety and health plan must include a safety and health risk or hazard 

31 analysis for each site task and operation found in the work plan. The Department specifically 

32 alleges that the plan is deficient because there are missing Issues, including dealing with 
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1 arsenic-, mercury-, and antimony-contaminated soils, handling drums of unknown materials, and 

2 blood-borne pathogens. 

3 The Department presented the testimony of McClelland Davis in support of the violations. 

4 Mr. Davis is the Department inspector who conducted the investigation and recommended the 

5 issuance of the Citation and Notice. Mr. Davis relies heavily on information contained in the ROD 

6 and C'onsent Decree in reaching his decision that the site-specific. safety plan is deficient. 

7 Mr. Davis 'believes that· because the ROD aildConsent Decree ·note the existence of arsenic, 

8 mercury, and antimony, the site-specific safety plan is deficient on Its face for failing to include 

9 those substances in the plan. 

10 Mr. Davis relies on information obtained from witnesses, employees of Morrison Knudsen, 

11 and determines that drums of unknown material were present on the site and handled, and that 

12 syringe needles were present on the site, but that neither the drum-handling nor syringe needle risk 

13 was addressed in the site-specific safety plan. The blood-borne pathogens are associated with 

14 hypodermic needles that were apparently located in some demolished trailers on the site. 

15 . Morrison Knudsen presented the testimony of Robert Gilmore, a certified industrial hygienist 

16 . who works for AGRA and who participated in the development of the site-specific safety plan for 

17 Harbor Island. Mr. Gilmore·testified that the site-specific safety and.health plan for Harbor Island 

18 was based on a review of the historical data obtained from what was referred to as the Weston 

19 Study, and many other studies assembled prior to the writing of the plan. He testified that all of this 

20 information was gathered long before November 1, 1999, when Morrison Knudsen began working 

21 on the site. Mr. Gilmore, having reviewed the data for the site, knew of potential contamination in 

22 the soil and anticipated disturbance of those materials in the course of the construction project. He 

23 also noted that the airborne emission of lead from what is described as the Sea Fab site had 

24 diminished over tlie last 15 years to the point that the Puget Sound Air Pollution Control Authority 

25 had stopped on-site air monitoring. Mr. Gilmore testified that when the site-specific safety and 

26 health plan for Harbor Island was developed, AGRA considered every credible work craft activity 

27 and did a risk assessment. He testified that the tables appended to Appendix A of the plan (Exhibit 

28 No.2) identify potential contaminants which present a credible exposure risk, and that this is 

29 valuable information for personnel on the site. Mr. Gilmore used what is known as the Marlow 

30 analysis, which is a tool for predicting levels of airborne contaminants from ·contaminated soils in 

31 preparing the plan. He testified that this is a commonly used model. The model gives technicians 

32 on the site guidance to determine when there was a potential exposure risk to a hazard. 
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1 Based on this analysis, Mr. Gilmore determined that if there is no visible dust there would be 

2 no credible probability of exposure to hazardous material above permissible exposure limits for any 

3 of the substances noted in the studies. Mr. Gilmore testified that lead was considered the most 

4 ubiquitous contaminant on the Harbor Island site that would be encountered by workers for 

5 Morrison Knudsen. He testified that it was the only metal on site that, based on historical data, 

6 would result in levels in airborne samples that could exceed permissible ·exposure limits. Lead was 

7 used as the· test sp:ecies indicato"r, il}stead of arsenic; ·because if lead was identified ·in an air 

8 sample and adequately controlled from soil disturbance activities, there would be adequate control 

9 of all oth~r soil contaminants in the air. 

10 Mr. Gilmore also testified that blood.-borne pathogens were not included in the plan because 

11 encountering hypodermic needles or other blood-borne pathogens was not considered to be a 

12 credible risk associated with normal work activities. It was not envisioned that there would be 

13 encounters with blood-borne pathogen·s on the Harbor Island site. 

14 We are persuaded by the testimony of Mr. Gilmore, as well as our review of Exhibit No.2, 

15 Appendix A to the site-specific safety and health plan for Harbor Island, that the safety plan meets 

16 the requirements of WAC 296-62-30135(2)(b). Mr. Gilmore has clearly indicated the information 

17 used by AGRA and Morrison Knudsen in developing the plan. The decision by AGRA and Morrison 

18 Knudsen for dealing with the arsenic-, mercury-, and antimony-contaminated soils is . logical and· 

19 persuasive. 

20 We are also persuaded by the testimony of Mr. Gilmore regarding the necessity of including 

21 blood-borne pathogens in the plan. We agree with Mr. Gilmore that it was not a credible risk giv?n 

22 the nature of the site. The failure to include the blood-borne pathogens as a potential ri&k in the 

23 plan is not a violation of WAC 296-62-30135(2)(b). The remaining allegation in Citation 1, Item 1a, 

24 regards the handling of drums of unknown materials. The allegation is that the plan failed to 

25 address this issue. We have reviewed Exhibit No.2, which is Appendix A to the site-specific safety 

26 and health plan.. Page 24 contains section 11.4, which is titled "Drum, Container, and Tank 

27 Handling and Moving Procedures." This provision details how drums of unknown materials should . . 

28 be handled. 

29 We are not persuaded by the testimony of McClelland Davis, the Department inspector. 

30 First, Mr. Davis relied on the ROD and the Consent Decree in reaching his conclusion that failure to 

31 mention arsenic, mercury, and antimony in the plan would constitute a violation of WAC 296-62-

32 30135(2)(b). However, he admits that he did not read these documents in their entirety. Second, 
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1 Mr. Davis admits he la'cks E?xpertise in EPA remediation criteria and was unaware of the extent to 

2 which the clean-up operations were· completed on Harbor Island, as set forth in the ROD and 

3 Consent Decree. rn essence, Mr. Davis assumes that because certain hazardous substances are 

4 contained in the ROD and Consent Decree, they must necessarily be set forth in the site-specific 

5 safety and health plan. This assumption is rebutted by the persuasive testimony of Mr. Gilmore. 

6 . In summary, we find that the Department has failed to present persuasive evidence to 

7 establish that Morrison Knudsen's safety plan fa'iled :to meet the requirements of 'WAC '296-62-

8 30135(2)(b), and Citation 1, Item 1 a is vacated. 

9 Citation 1, Item 1b cites a violation of WAC 296-62-30135(2)(d). This section oqhe WAC 

10 provides that the site-specific safety and health plan must include persona'l protective equipment to 

11 be used by. employees for each site task and operation being conducted. The Department 

12 specifically aUeges that the plan is ·deficient because "clearing and grubbing work" was not 

13 addressed in the plan. 

14 We have reviewed Exhibit No.2, Appendix A to the site-specific safety and health plan. The 

15 plan addresses the use of personsl protective equipment (PPE) in section 6,··page ·11. In addition, 

16 there are two·tables appended to the plan that address the Issue of PPE. Table 3 of the plan. lists 

17 the type of PPE required by each level of protection. The leVels of protection Sre listed as: level D, 

18 modified level 0, level C, and level B. Table 4 of the plan Is titled "Mini":1url! Personal Protectiva 

19 Equipment Requirements by Task." Table 4 shows which level of PPE Is appropriate and ·requlred 
. , 

20 as a minimum for the site-specific task. The tasks listed in Table 4 are the same tasks identified in 
. " 

21 section 2.2 of the plan. Section ·2.2 is titled "Site-Specific Work Activities That Will Involve 

22 Hazardous Waste Operations." 

23' By looking at Table 4 and identifying the site-specific task, the appropriate level of PPI: can 

24 be identified. Once the appropriate level of PPE is identified; Table 3 identifies the appropriate PPE 

25' to be used for, that level. Clearly, Morrison Knudsen ha~ included information about PPE to. be 

26 used with each site-specific work task or operation. The controversy focuses on whether the work 

27 activity described as "clearing and grubbing" falls within the site-specific work set out in section 2.2 

28 of the plan or whether "clearing and grL!bbing" should be set out as a separate site-specific work 

29 task or operation under section 2.2 of the plan. Review of the nature of the work referred to as 

30 "clearing and gru'bbing" is necessary to determine If it is addressed in toe plan. 

31 McClelland Davis defined "clearing and grubbing" as removing vegetation from the site. In 

32 his discussion with employees of Morrison Knudsen, he understood that "clearing and grubbing" 
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1 was done in the first few months of work activities by Morrison Knudsen employees on Harbor 

2 Island. Mr. Johnie Wilkins, an employee of Morrison Knudsen, testified regarding the initial work on 

3 the site. He was hired to do clean-up on the site, removing blackberry bushes aod fence. He 

4 testified that he used a vehicle-mounted blade set at ground level to cut the plant so as not to 

5 disturb the soil. 

6 The written plan focuses on the tasks and operations that will disturb contaminated soils. 

7 The record persuades us that'''clearing and grubbing" is a subspecies of work activity that is part of 

8 the initial stage of one or more of the site-specific work tasks or operations listed in section 2."2 of 

9 Appendix A to the site-specific safety and health plan, Exhibit No.2. As a component of one of the 

10 listed tasks or operations in section 2.2 of the plan, the appropriate PPE for "clearing and grubbing" 

11 can be determined by looking at Table 3 and 4 of the plan. If the "clearing and grubbing'" is 

12 associated with road demolition, the appropriate PPE would be level 0, modified where necessary, 

13 from Table 4. The specific PPE to be used would then be found on Table 3. We find that it is 

14 sufficient for Morrison Knudsen to list the PPE for the site task or operation without listing each 
. . 

15 subspecies of activity associated with the task or operation so long as the appropriate PPE can be 

16 obtained from the plan. All activities associated with the listed site-specific tasks and operations in 

17 sedion 2.2 of the plan would be covered by section 6 of the plan and Tables 3 and 4. 

18 In summary, we find that the Department has failed to present persuasive evidence to 

19 establish that Morrison Knudsen's safety plan failed to meet the requirements of WAC 296-62-

. 20 30135(2)(d) and Citation 1, -Item 1 b is vacated. 

21 Citation 1, Item 1 c cites a violation of WAC 296-62-30135(2)(f). This section of the WAC 

22 provides that the site-specific safety and health plan must include frequency and types of air 

23 monitoring and environmental sampling techniques and instrumentation to be used, including 

24 methods of maintenance and calibration of monitoring and sampling equipment to be used. The 

25 Department specifically alleges that the plan is deficient (1) because it does not include arsenic in 

26 the sampling plan; (2) because there is no information on the frequency of sampling; and (3) that 

27 . there is no information regarding the type of sampling equipment to be used and the methods of 

28 maintaining and calibrating the equipment. 

29 . We previously discussed whether arsenic should be included in the plan in deciding Citation 

30 1, Item 1 a. We apply the same analysis to this violation. The testimony of Robert Gilmore 

31 convinces us that the plan adequately addresses the risks associated with arsenic through the 

32 monitoring for levels of lead. Additionally, Mr. Gilmore testified that all air samples were tested for 
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1 arsenic. The Dep~.rtment relies on McClelland Davis's belief that arsenic should be specifically 

2 included in the plan. However, the Department has offered no factual basis why it should be 

3 included. McClelland Davis again relies only on his belief that because arsenic is mentioned in the 

4 ROD and Consent Decree, neither of which he fully. read, arsenic must be addressed in the 

5 Morrison Knudsen site-specific safety and health plan. If Mr. Davis had reviewed Appendix B of the 

6 ROD he would have discovered that arsenic was eliminated from the hot spot treatment because 

"7 the· distribution of the concentrati6"n··of·arserilc·showed ·thant was widely 'distributed across the 

8 island at levels not significantly· above background and was not highly concentrated in any 

9 particular areas. We are not persuaded by the Department's position. 

1 0 Th~ Department also alleges that t~e plan has. no information .on frequency of air sampling. 

11 McClelland Davis testified that he reviewed Morrison Knudsen's site-specific safety and health plan, 

12 and based on his review, he concluded that the plan did not have information on frequency of air 

13 sampling. We have reviewed Exhibit No.2 Appendix A to the plan. Section 7 of the plan is titled 

14 "Air Monitoring and Sampling.'1 Section 7.2 of the plan is titled "Air Sampling." Section 7.2.1, which 

15 is titled "Organic Compounds," sets forth when sampling will occur. Table 5, which is referred to in:· . . 
16 Section 7 of the plan, is titled "Airborne Contaminant Response Criteria." This table lists the 

17 various contaminants and the level at which action needs to be taken regarding the contaminant, 

18 along with the 'pPE that is appropriate and what monitoring requirement and what work action-· 

19 should follow. For the contaminant volatile organic compounds, the work action indicates that 

20 p~rsonal sampling for organics would be done. This would occur if there was greater than 50 ppm 

21 above background, if benzene was detected greater than 9.5 ppm, or if the action level was 

22 exceeded for any organic. 

23 Table 6 of the plan, which is also referred to in Section 7, is titled "Air Monitoring and 

24 Sampling Requirements." This table shows the various activities that will be conducted and 

25 indicates whether monitoring or sampling needs to be done with respect to various conditions. 

26 . Clearly, Section 7, together with Table 5 and Table 6 of Appendix A of M(;>rrison Knudsen's 

27 site-specific safety and health plan,. contains information regarding frequency of sampling. The 

28 allegation by the Department regarding this violation is that the safety plan does not contain any 

29 information. The violation is not whether the information contained in the plan is ·sufficient 

30 information, but whether it exists at all. We find that the plan ~ontains information on frequency of 

31 sampling. 

32 
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1 The Department also alleges'that the type of sampling equipment used and methods of 

2 maintaining and calibrating the equipment are missing from the plan. Our review of Exhibit No.2, 

3 Section 7.2, indicates that the plan specifies that personal air sampling pumps will be used for air 

4 sampling. We find this sufficient to meet the requirements of the WAC. However, we agree with 

5 the Department that the plan lacks information o,n the methods of maintaining and calibrating the 

6 equipment. We have reviewed Exhibit No. 2 in detail and can find no, reference to the method of 

'7 maintain'ing arid calibrating the personal air sampling pumps. 

8 Citation 1, Item 1 c is affirmed with respect to the allegation of failing to include information on 

9 maintaining and calibration of the sampling equipment. The Department alleges that the violation is 

10 a s~rious violation. A serious violation is defined by RCW 49.17.180. A violation is seriou~ if there 

11 Is a substantial probability that death or seriQus phYSical harm could result from a' condition which 

12 exists, or from one or more practi~es, means, methods, operations, or processes which have been 

13 adopted or are in use in such' workplace, unless the employer did not, and could not with the 

14 exerqise of reasonable diligence, know of the presence of the violation. The Department has 

15 offered no factual basis that would allow us to determine that failing to include the maintena~ce and 

16 calibration methods for air sampling ,equipment would create a SUbstantial probability that death or ' 

17 serious physical harm could result. Citation 1, Item 1 c Is best characterized on this recor~ as a 

18 general violation 'with no penalty. 

19 Citation 1, Item 1'd, cites a violation of WAC 296-62-30135(2)(g). This section of th~ WAC 

20 provides that site control measures in WAC 296-62-3030 through WAC 296-:-62-30315 must be 

21 included In the site':specific s,afety and health plan. The Department specifically,alleges that the 

,22 plan is deficient 'because the plan lacks standard operating policies for safe work practices such as 

23 drum handiing and demolishing contaminated buildings. 

24 WAC 296-62-3039 through WAC 296~62-30315 set forth the requirements of a site control 

25 program. 'WAC 296-62-30310 provides: 

26 

27 

28 

29 

The site control program must, at a minimum, include: a site map; site work zone; the 
use of a "buddy system"; site communications including alerting means for 

,emergencies; the standard operating procedures for safe work practices; and .. 
identification of nearest medical' assistance. Where these requirements are covered 
elsewhere they need not be repeated. (Emphasis added.) 

30 Exhibit No. ~, Appendix A to Morrison .. Knudsen's site-specific safety and health plan, Section 

31 9, is titled "Site Control Measures." While Section 9 of the plan does not address the safe work 

32 practices regarding drum handling and demolishing contaminated buildings, these Issues are 
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1 addressed in other sections of the plan. ' Section 2.2 of the plan specifically addresses demolition of 

2' contaminated buildings. Section 11.4 of the 'plan addresses the handling 'of drums. The 

3 Department's allegation that Morrison Knudsen's site-specific safety and health plan is missing 

4 elements' associated with demolishing contaminated buildings and drum handling is not supported 

5 by a simple reading of the plan. The elements are present in the plan and WAC 296-62-30310 

6 specifically provides that the standard operating procedures for safe work practices need not be 

7 'repeatediri'the site control program ifthey ate covered elsewhere.Citatioh1 ,It~m ld is vacated. 

8 Citation 1, Item 1 e cites a violation of WAC 296-62-30135(2)(h). This section of the WAC 

9 provides that decontamination procedures in WAC 296-62-3100 through WAC 296-62-31015 must 

10 be included in the site-specific safety and health plan. WAC 296-62-3100 through WAC 296-62-

11 31015 set forth the requirements of decontamination procedures. The Department specifically 

12 alleges that the Morrison Knudsen site-specific safety and health plan fails to provide for a "truck 

13 wash." 

14 WAC 296-62-3100(2) specifically requires that all equipment leaving a contaminated area 

15 must be decontarnina·ted., Section 10 of Appendix A to the Morrison Knudsen ·site-specific safety 

16 and health plan (Exhibit No.2) is titled "Decontamination and Hygiene Procedures." S.ection 10;2 is 

17 titled "Equipment· Decontamination." This section specifically sets forth when and how all 

18 equipment will be decontaminated. We find that a truck would, fit within the definition of equipment 

1 9 and that a simple reading of the plan demonstrates that the Department's allegation is without 

20 merit. Citation 1, Item 1 e is vacated. 

21 Citation 1, Item if cites a violation of WAC 296-62-30135(2)(i). This section of the WAC 

22 provides that the site-specific safety and health plan must include an emerg.ency response plan 

23 meeting the requirements of Chapter .296-62 WAC Part R for safe and effective respo~ses to 

24 emergencies, including the necessary PPE and other equipment. WAC 296-62-401 through 

25 wAc 296-62-41086 constitute part R of WAC Chapter 296-62. The Department specifically alleges 
. . 

26 that the Morrison Knudsen site-specific safety and health plan is deficient because the plan does 

27 not provide information on (1) hazardous material releases; (2) safe distance and place of refuge; 

28 (3) evacuation routes and procedures; (4) emergency alerting and response procedures; (5) critique 

29 of response follow-up; and (6) PPE and emergency equipment. 

30 We have reviewed Exhibit No.2, which is Appendix A to the Morrison Knudsen site-specific 

31 safety and health plan. Section 13 is titled "Emergency Response Procedures." This section refers 

32 to Section 4 of the main site-safety and health plan. Section 13 of Appendix A provides: 
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1 

2 

3 

4 

·5 

Emergency responses to injuries, vehicular accidents, fires and other incidents are 
detailed in Section. 4. of the main S.SHP. This sectiqn also includes telephQne 
. numbers and points of contact. 

If Section 13 is an accurate statement of the information contained in Section 4 of the main 

site-specific safety and health plan, then detailed information regarding emergency response 

6 procedures can be found in Section 4 of the main plan. Unfortunately, this record only contains 

7 .. .pages 1., .2,.3, .5. 6., .7 ... anq 8.oUhe main site-sp.ecific safety.and health. plan. (See Exhibit No .. 106). 

8 None of the pages in Exhibit No. 1 ~6 contain Section 4 of the main site-specific safety and health 

9 plan. However, page 3 of the mai~ site-specific safety and health plan from Exhibit No. 106 

10 

11 

12 

provides an index to Section 4 of the main plan. This indicates that Section 4 is indeed associated 

with the emergency response plan. 

Without ~he ability to review the provisions of Section 4 of the main site-specific safety and 

13 health plan, we cannot determine if the Department's allegations regarding its deficiencies are 

14 meritorious. If the Department challenges a written safety plan for deficiencies, it is a part of the 

15 Department'.s bwden of proof to present evidence of the plan so that the trier of fact can ~ssess the 

16 merits of the alleged deficiencies in the. plan. Th~ Department has failed to make a prima facie 

17 case that the Morrisqn Knudsen site-specific safety and health plan fails to meet the requirements. 

18 of WAC 29~62-30135(2)(i): Citation 1,.ltem 1f is vacate~. 

19 
Citation 1, Item 19 cites a violation of WAC 296-62-30310. This section of the WAC sets 

20 forth the minimum requirements of a site control pr9gram. The Department specifically alleges that 

21 the site-specific safety and health plan is deficient for failing to include (1) work zone sites; 

22 (2) means Tor alerting during emergencies; and (3) standard procedures or safe workpractice~. 

23 
In order to understand how WAC 296~62-3031 0 applies to Morrison Knudsen's work activity 

24 on Harbor Island, it is necessary to understand what work was being done by Morrison Knudsen. 

25 Morrison Knudsen contracted with the Port of Seattle as part of the redevelopment plan for Harbor 

26 Island. Morrison Knudsen's contract called for it to demolish buildings, roadways, and railways; 

27 install new roadways and railways; erect new buildings; .remove and replace underground utilities; 

28 abate hazardous materials; and remove contaminated solis. Most of these activities do not 

29 necessarily involve encountering hazardous materials. Most of these activities are not "clean-up 

30 work," as that term is used in WAC 296-62-3030. "Clean-up operation" is defined in WAC 296-62-

31 30003. A "clean-up operation" is an operation where hazardous substances are' removed, 

32 contained, incinerated, neutralized, stabilized, c1eare.d up, or in any other manner processed or 

handled with the ultimate goal of making the site safer for people or the environment. 
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1 The Superior Court and Court of Appeals have determined that Part P, WAC 296-62-300 et 

2 seq. applies to Morrison Knudsen's work activity on Harbor Island. How the requirements of Part P, 

3 as they relate to site control measures, apply within the context of the work performed by Morrison 

4 Knudsen, remains to be determined. The elements of a site control program, as required by . 

5 WAC 296-62-30310, can only be applied to a situation in which the persons performing the 

6 "clean-up work" have knowledge of the existence, location, and concentration of the haza~dous 

T materials which are ,to be cleaned up; This'reCord establfshes that MOrl'ison'Knudsen did not 'and 

8 could not have prior knowledge of the location or concentration of all of the hazardous materials 

9 which would be cleaned, up and would require the use of a site control program. This is because 

10 the majority of the work Morrison Knudsen was contracted to perform was construction work; not 

11 clean-up work of hazardous materials. Morrison Knudsen's work was primarily constructi,on, with 

12 the anticipation that in the course of the construction work, hazardous materials would probably be 

13· encountered, and that when this occurred, site control measures would take effect. 

14 ,Morrison Knudsen's site control program for Harbor Island, set forth in Section 9 of Appendix 

'15 A of Morrison Knudsen's site-specific safety and health plan. (Exhibit No.2), addresses this 

16 problem. Section 9 is titled "Site Control Measures." It provides, as folloWs: 

17 

18 

19· 

20 

21· 

22 

23 

24 

Where a potential exists for worker exposure to potentially hazardous substances or 
physical hazards, work zones will. be established and the flow of personnel and 
equipment will be controlled. Establishing work zones ensures that personnel are 
properly protected against hazards present in the work area, that work activities and 
contamination are .confined to the appropriate areas, and that personnel can be 
located and evacuated in an emergency. 

Before commencing field work, the WSS (work site supervisor) shall establish work 
zones, as necessary, to meet operational and saf~ty objectives. 

Morrison Knudsen's site control program provides for the establishment of work zones "as 

necessary" and before "commencing" work. We find this sufficient to meet the requirements of 
25 
26 WAC 296-62-30310, given the nature of the work being performed by Morrison Knudsen on Harbor' 

27 Island. 

28 
The Department further contends that Morrison Knudsen's plan failed to include "means for 

29 alerting during emergencies and standard operating 'procedures or safe work practices" in the 

30 written site control program, as required by WAC 296-62-30310. WAC 296-62-30310 provides: 

31 

32 

The site control program must as a minimum, include: a site map; site work zones; the 
use of a "buddy system"; site communications including alerting means for 
emergencies; a standard operating procedures or safe work practices; and 
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1 

2 

"identification of nearest medical assistance." Where these requirements are covered 
elsewhere they need not be repeated. 

3 The last sentence of WAC 296-62-30310 provides that if elements of the plan required by 

4 WAC 296-62-30310 are set forth in some other portion of Morrison Knudsen's site-specific safety 

5 and health plan, they need not be set forth in Section 9 of the plan. The emergency alerting 

6 provisions of Appendix A to Morrison Knudsen's site-specific safety and health plan are set forth in 

7 Section 13' ofthat'dbcument. Section '13' refers to Section 4 bfthe main 'site-specific' safety and 

8 health plan. As we indicated earlier, Morrison Knudsen's main site-specific safety and health plan 

9 is not part of this record. Again, if the Department wishes to prove that a written plan is deficient, it 

10 is the Department's burden of proof to present evidence of the written plan so that the trier of fact 

11 can assess the adequacy of the written plan with respect to the alleged .deficiencies. The 

12 Department has not made a prima facie case regarding the plan's alleged deficiencies for failing to 

13 include "means for alerting during emergencies." 

14 Finally, we have reviewed Exhibit. No.2 in detail. Exhibit No.2, which is Appendix A to 

15 Morrison Knudsen's site-specific safety and health plan, contains substantial information regarding 

16 standard operating procedures and safe work practices. Among the operating procedures and ·safe . . 

17 work practices set forth in Appendix A to the plan are Section 2, "Site Hazard Summary," which 

18 includes information and operating procedures on safe work practices, for each site-specific work 

19 activity and. identifies potential hazards. Section 4, ''Training and Safety Meeting Requirements 

20 Summary," addresses the required training for dealing with hazardous materials. Section 5, 

21 "Medical Surveillance Program Requirements," sets forth when medical surveillance will be used. 

22 Section 6, "Personal Protective Equipment," sets forth guidelines and refers to Tables 3 and 4, . 

23 which determine the level of protection for each activity and the type of PPE to be used. Section 7, 

24' "Air Monitoring and Sampling," sets forth when and how air monitoring and sampling will be done. 

25 Sedion 8, "General Safety Rules and Procedures,'; sets forth general safety rules to be follqwed. 

26 The Department does not allege that any speCific standard operating procedure or safe work 

27 p'ractice is missing from the site control program. Instead, the Department alleges these elements 

28 generally are not part of the plan. Clearly, Section 2 through 8 of Appendix A (Exhibit No.2) 

29 contain standard operating procedures and safe work practices to be used during the work on 

30 Harbor IslaM. Because these are contained in the plan, they need not b.e set forth separately in . . 

31 Section 9 r~garding site control measures, pursuant to the provisions of WAC 296-62~30310. 

32 
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1 The Department has failed to present,persuaslve evidence to establish a violation of WAC 

2 296-62-30310, and Citation 1, Item 1 g is vacated. 

3 Citation 1, Item 1h cites a violation of WAC 296-62-30615(1). This section of the WAC 

4 requires that the employer include a written personal protective eqUipment program (PPE) 'as part 

5 of the site-specific safety and health plan. Sections 1 through 10 of WAC 296-62-30615 set out the 

6, required el~m~nts of the PPE program. The Department alleges that the written plan is deficient 

7 because it fails to 'include PPE se/"ection based on site 'hazard. as'requited by WAC "29"6':'62-' 

8 30615(1). The Department specifically al/eges that Morrison Knudsen failed to (1) address the, 

9 issue of life vests when employees were to work'over or near water deep enough to drown; and 

1 0 (.~) employees were not issued protective clothing to avoid contaminated soil contact with their 

11 street clothes. 

12 The PPE written program requires PPE selection based on site hazards. The Department 

13 alleges that the work activity by employees of Morrison Knudsen on Harbor Island exposed the 

14 employees to the hazard of water deep enough to drown. In order to determine when an exposure 

15 to water would require a personal ~otation device or a life vest, we have reviewe~ the requirements 

16 of the use of personal flotation devices set out in WAC 296-56-60115. This section of the WAC is 

17 part of the safety standard regarding "waterfront operations." The provisions of the WAC are 

18 specifically addressed to the safety s~andards for longshore.st~vedore. and related waterfront" ' 

19 operations. While WAC 296-56-60115 is not sp'ecifically addressed to the work activities of ' 

20 Morrison Knudsen on Harbor Island, it gives us guidance on when exposure to a water hazard' 

21 would require the use 6f a personal flotation device. 

22 WAC 296-56-60115(2) requires the use of personal flotation devices or life vests only ~nder 
, , 

23 certain circumstances. The flotation device is required only when (1) the worker is engaged in work 

24 that" could cause the worker to be pulled Into the water; or (2) where the worker'is working in 

25 isolation; or (3) where limitation of available wor~ sp~ce creates a hazard of falling into the water; or 

26 (4) where the work area is obstructed 50 as to prevent the employees from obtaining safe,footing 

'27 for their work. Additionally, the WAC provides that employees are not considered exposed to the 

28 danger of drowning where the water depth is known to be less than chest deep on the exposed 

29 individual. 

30 ' The evidence in this record regarding the violation consists of the testimony of the 

31 Department inspector" McClelland Davis, and of a former employee of Morrison Knudsen. Ronald 

32 Slater. McClelland Davis testified that he interviewed employees of Morrison Knudsen and they 
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1 informed him that workers were working near,the Duwamish waterway in December 1999. He was 

2 told that the employees were operating a 'ditch witch, digging a trench along the waterway. 

3 Mr. Davis went to the site of the work as a p~rt of his inspection, which began in April 2000. He 

4 observed the area and believeq that the, work activity that took place in December,1999 was close' 

5 enough to the river to require personal flotation devices or life vests. Obviously, Mr. Davis did not 

6 observe the actual work being performed since he was first present on the site in April 2000 and the 

7wdr'k"was doh'e 'in December-1999. 

8 Ronald Slater,. a f~rmer employee of Morrison Knudsen, also testified regarding the work 

9 along the Duwamish waterway. He testified that he supervised a work crew installing a fabric filter 

10 fence along the waterline at the Duwamish River to protect the river from residue from the 

11 constructi~n activity. In addition, he ha~ employees operating a ditch witch. and other equipment. 

12 This work was done In early December 1999. ' 

13. Mr. Slater also testified that in November 1999 he and several other men were at a work 

14 location described as the~"Lockheed Dock," patching holes on the dock. There were no life jackets 

15 available for the work crew and the dock had 'a vertical .drop of 25 to 30 feet. Mr. Slater was. 

16 concerned that both of these work activities subjected him and his crew to a hazard of drow!1ing in 

17 the Duwamlsh River. He requested life jackets from the safety officer for Morrison Knudsen. He 

,18 was told that the life jackets would be available when they arrived on site. 

19 The allegation; as set forth in Citation ,1 J Item 1 h, is that the written PPE program did not 

20 address the site hazard of drowning and the selection of a personal flotation device or life vest. The 

21 controversy is whether the Duwamish River constituted a known site hazard so as to require the 

22 written PPE plan to address the hazard and the selection of PPE. 

23 We note that not all waterfront work would constitute a drowning hazard. WAC 296-56-

24 60115. The drowning hazard, and thus the requirement for a personal flotation device or life vest 

25 for waterfront operations for longshore and stevedore work, only exist where (1) the worker was 

26 ,engaged in work that could cause the worker to be pulled into the water; (2) where the worker is 

27 working in isolation; (3) where the limitations of available work space creates a hazard of falling into 

28 the water; or (4) where the work area Is obstruct~9 so as to prevent the employee from obtaining 

29 safe footing. We find the definition of the drowning hazard and the requ.irements for a personal 

30 flotation device or life ve~t, as set forth in WAC 296-~6-60115, persuasive. 

31 

32 
0-16 

16 



· .. '. 

1 The only facts presented regarding the work done by Morrison Knudsen employees near the 

"2 Duwamish River are presented through the testimony of Ronald Slater .. However, Mr. Slater gives 

3 no details on the proximity of the work to the water~ or any description of the nature of the work that 

4 would establish a drowning hazard. All this record contains is Mr. Slater~s belief that a hazard of 

5 "drowning existed and that life vests were required. This alone is insufficient to establish the 

6 existence of the hazard or the need of the PPE program of a life vest within the written program. 

7 The Department has failed to esta~lish that a "site hazard of droWriing existed" that requirs"d fhafthe 

8 written plan provide for a PPE prog~am of life vests or personal flotation devices. 

9 The second allegation in Citation 1, Item 1 h relates to Morrison Knudsen employees not 

10 being issued protective clothing to avoid contaminated soil contact with their street clothes. This 

11 allegation, as written, states that Morrison Knudsen did not comply with the written plan for personal 

12 protective equipment. The Department's allegation" that the employees were not provided 

13 protective clothing does not establish that the PPE written plan. is defective. Although the allegation 

14 does not directly challenge the contents of the written PPE plan, we have nevertheless reviewed 

15 the plan to see if it provides for issuance of protective clothing to avoid contaminating street clothes. 

16 Section 6 of the site-specific safety and health plan sets forth the PPE requirements. 

17 Section 6 refers to Table 3, which lists the selection of personal protective eqUipment. Listed PPE 

18 includes reference to coveralls, which are· chemically" resistant and disposable, if necessary: 

19 Table 3 also Includes reference to disposable boot covers. Table 3 also refers to gloves that are 

20 "chemical resistant. Our review of the written PPE plan convinces us that Morrison Knudsen 

21 provided for PPE selectIon based on site hazards, including protective clothing to avoid 

22 contaminated soil contact with street clothes. The Department has failed to establish a violation of 

23 WAC 296-62-30615(1). Citation 1, Item 1 h is vacated. 

24 Citation 1, Item 1i cites a violation of WAC 296-62-30615(5). This section of the WAC 

25 requires that the written PPE program contain information regarding PPE decontamination and 

26 disposal procedures. The Department specifically alleges that the instructions or directions on 

27 handling contaminated PPE were initiaUy missing from the plan and that Morrison Knudsen only 

28 developed policies on PPE decontamination and disposal after the "inspection opened. 

29 We have reviewed Exhibit No.2, which is Appendix A to the site-specific safety and health 

30 plan. Section 10 is titled "Decontamination and Hygiene Procedures." Section 10 contains the 

31 information which the Department alleges is missing. Under the heading, "General," in the second 

32 paragraph,"the plan provides: 
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1 

2 

3 

4 

5 

6 

All personnel, clothing, and equipment leaving the exclusion zone (contaminated or 
potentially contaminated area) shall be in.spected and, if necessary, decontaminated 
to remove any potentially harmful sUbstances that may have adhered to them. Some 

'equipment/clothing may be disposed of rather than decontaminated. In this case, the 
used PPE and/or ~quipment (e.g., disposable sampling equipment) will be stored in 
properly marked, plastic-lined 55-gallon drums in the contamination reduction zone. 

Section 10.1, 1'0.2, and 10.3 of the plan set forth the requirements for personal 

7 ' decontamination and equipment decontamination. On this record, we find that Morrison Knudsen's, 

8 site-specific safety and health plan meets the requirements of WAC 296-62-30615(5) regarding 

'9 PPE decontamination and.disposal. Citation 1, Item 1 i is vacated. 

10 
At the heart of m~ny of the remaining cited violations is a belief on the part of McClelland 

11 Davis, the Department inspector, that all of the work activity conducted by Morrison Knudsen on all 

12 areas of Harbor Island involved contact with hazardous material. Armed with this belief, Mr. Davis 

13 found that Morrison 'Knudsen was not conducting the work activity as required by the safety 

standards set forth in Part P. This record, however, es~ablishes that the central work performed by 
14 
15 Morri~on KJ1udsen was not clean-up of hazardous material, but was in fact construction work. ' 

16 Additionally, this record establishes that not all ar~as within the TE?rminal 18 project on Harbor 

17 Islcmd were 'contaminated, with hazardous r,nateria\. While the Superior Court and the Court of 

18 Appeals have determined that Part P applies to the work Morrison Knudsen was performing on 

19 

20 

21 

Harbor Island, that determination alone does not mandate the application of any specific safety 

standard set forth in Part P, unless there is a factual basis for the applicati9n of the standard. 

Critical to a determination of the application of any specific standard to the work activity 

22 performed by Morrison Knudsen on the Terminal 18 project on Harbor Island is an understanding of 

. 23 the risks to human health associated with the site. McClelland Davis relied on a review of the ROD 

24 (Exhibit No.· 32) ,and the Consent Decree (Exhibit No. 34) in reaching his belief that all of the 

25 Terminal 18 project site on Harbor Island presented a serious health risk to Morrison Knudsen 

26 employees, thus 'mandating the application of specific safety standards set out in Part P to the 

27 entire site. However, as we have stated, the application of any specific standard must be based on 

28 specific facts establishing the underlying ri~k that forms the basis for the standard. 

29 The ROD contains information regarding the various hazards that exist on Harbor Island in 

30' what is known as the ,Soil and Groundwater Operable Unit. There are three other operable units for 

31 potential clean-up on Harbor Island. The ROD addresses the soil and ground water remediation on 

32 only a portion of Harbor Island. The Terminal 18 project is covered by the ROD. Mr. Davis admits 

he did not fully read the ROD or Consent Decree. We have read both documents. 
18 
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1 The ROD sets out the maximum contaminant concentrations in the soil that were discovered 

2 on Harbor Island: This 'information is contained in Table 2 on page 17 of the ROD. 'The ROD also 

3 set "Remedial Action Objectives" for the clean~up. This information is found on page 24, and qn 

4 page 25 in Table 7. As we understand the information contained in the ROD, if these objectives for 

5 c1ean~up are established, the result will.be levels of contamination not harmful to human health. 

6 The ROD on page 72 sets out the selected remedy for the clean~up. This remedy includes 

7 'treating soU" for certain confamhiants, primarilY o~ganics,andcapp'ing 'areas that pose a threat to' 

B human health for inorganic contaminants such as lead. Figure 6, which follows page 73 in the 

9 ROD; shows a map of Harbor Island. The shaded portions of Figure 6 show the areas to be 

10 capped as part of the remediation project. These areas contain concentration levels which exceed . 

11 the,clean~up goals. The Terminal 18 redevelopment project can be clearly determined by looking at 

12 Figure 6. Some of the areas to be capped are in the Terminal 18 redevelopment project. As we 

13 understand the information in the ROD, if the remedial action objective and c1ean~up goals are met, 

14 then the threat to human health would be alleviated. 

15 Kathy Bahnik is an environmental management specialist with the Port of Seattle. As a part 

16 of her job with the Port of Seattle, she.is responsible for environmental work done on Harbor Island 

17 for the Port. Approximately 30, percent of her work time is spent dealing with Harbor Island 

18 environmental Issues for the, Port of Seattle. Ms. Bahnik testified that the organic "hot spots" on 

19 the Terminal 18 project w~re cleaned up pursuant to the reqUirements of the ROD prior to Morrison 

20 Knudsen beginning its work activity in November 1999. However, she testified that the capping of 

21 the non~organic areas that contained lead above the clean~up goal had not been done prior to 

22 Morrison Knudsen beginning work. Her testimony is unrebutted. 

23 While the hot spots had been cleaned up regarding the organic materials found on the 

24 Terminal 18 project site, the Port anticipated that there was a probability that additional 

25 concentrations of organic contaminated soil would be found once the construction project began. 

26 Morrison Knudsen was aware of this information, and as part of the contract with the Port of 

27 Seattle, Morrison Knudsen employees would attempt to identify suspect soil that might need 

28 clean-up. Once the soil was identified, appropriate tests would be taken to determine what 

29 contaminants might exist in the suspect soil. It is here that "work zones" contemplated by the 

30 written plan would be defined. The suspect soil would then be removed or treated by the Port of 

31 Seattle. 
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1 The record persuades us that the clean-up goals and objectives set out in the ROD for· 

2 organic compounds were met prior to Morrison Knudsen commencing its work activities on Harbor 

3 Island in November 1999. However, this record convinces us ~at the capping of areas that 

4 contained non..:organic material such as lead was not done prior to Morrison Knudsen beginning' 

5 work. Thus, only the areas shaded in Figure 6 of the ROD would pose a known threat to human 

6 . health. The shaded areas in Figure 6 of the ROD represent only a relatively small part of the area 

T within' which 'Morrison 'Knudsen performed 'the Work,' 'pursuant 'to 'the contract With "the Port' of . 

8 Seattle. The application of the standards under Part P would apply to the operations by Morrison 

9 Knudsen in these shaded areas of Figure 6 at least until the area was remediated. All other areas, 

10 that Is, the areas not shaded in Figure 6 of the ROD, presumptively meet the clean-up goals under 

11 the ROD, absent facts to sho~ otherwise. Part P would only apply to work in these areas if facts 

12 establish the existence of hazardous substances. 

13 To the extent that the Department establishes work activity within the areas shown on 
, . 

14 Figure 6, which are the areas to be remediated by capping, prior to the remediation of the area, or 

15 where the Department establishes facts to show that other areas contain hazardous material, there 

16 exists a basis for applying the standards set out in Part P. Absent such facts, the Department's 

17 allegations of the violations will lack the essential foundation for the application of Pa.rt P. We will 

18 use this as a basis of our analysis to determine whether Morrison Knudsen has violated the safety 

19 standards as set out in the Citation and Notice. With this analysis established, we turn now to the 

20 evidence in this record that establishes where the work was being performed and' the conditions 

21 under which the work was performed. 

22 ' . A number of present and past Morrison Knudsen employees testified at the hearing. Some 

23 of these witnesses were called by the Department of Labor and Industries and some were called by 

24 Morrison Knudsen. We have reviewed the testimony of the following workers in detail to ascertain 

25' where the work was being performed, under what conditions the work was being performed, and to 

26 evaluate the credibility of the witnesses. We have reviewed the testimony in detail of Eugene Voss; 

27 Lawrence Rogers, Henry Eger, Nate Willis, Rocky Brock, Danny Becker, Richa'rd Kelly, Glenn 

28 Westphalen, Douglas Frizzell, Johnie Wilkins! and Don Fleming. 

29 The testimony of the former employees, presented by the Department as part of its case-In- . 

30 chief, is not helpful in determining the location of much of the work activity on the Terminal 18 
, ' 

31 project on Harbor. Island. Although these employees were asked where certain work activity was 

32 performed on Harbor Island, the Assistant Attorney General failed to elicit meaningful answers to 
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1 these questions. Throughout the examination of, these witnesses ,by the Assistant Attorney 

2 General, these witnesses were asked to, point to a demonstrative aid to locate where work activity 

3 was Qeing performe~. Unfortunately, the demonstrative aid, which appears to have been a photo or 

4 a map of Harbor Island, was never identified as an exhibit. W,e have reviewed each demonstrative 

5 exhibit in this record. However, none bear any identifying marks or information that wou'ld 

6 correspond to the testimony of the Department witnesses in attempting t~ locate the various work 

7" activities on Harbor "Island. Addition'ally, We have tried 10 Lise :the testimbny of 'fhe Wffr1esses to 

8 locate the work activity by using Exhibit Nos. 56 and 57, which are aerial photos of Harbor Island, 

9 as well as Exhibit Nos. 111 a-f, which show the street location on Harbor Island, and Exhibit No. 96, 

10 

11 

which is a schematic drawing of Harbor Island that shows the buildings on 'the island. However, we 
, ' , 

'are unable to locate with any degree of certainty the work sites alluded to by these witnesses. 

12 An example of the probler:ns presente,d by the questioning of the witnesses is found in the 

13 testimony of Glenn Westphalen. The following exchange'typifies the information ,contained In this 

14 record regarding the location of the work activity by the employees of Morrison Knudsen. 

15 

16 

17, 

18 

19 

20 

21 

22 

23 

24 

25 

2~ 

27 

28 

29 

30 

31 

32 

" Q. (By Assistant Attorney General) Do you recognize the photo, that's here 
in the hearing room, which I will represent is a DOT photo from 
Nove"!1ber'of 1999,'do you recognize,thafas the Harbor Island site? 

A. Yes. 

Q. And is it your understanding of the general boundaries of Morrison 
Knudsen proje~t site during that time? ' 

A. Do I know where the boundaries were? Yes., 

They were here (indicating), here (indicating), and back down this street 
(indicating). And we went .. '. they went over and tore this down too 

,(i'ndicating). We came in we didn't mess with this (indicating). We did 
all over here (indicating). , 
JUDGE JAFFE: Are you familiar with the name of Lockheed, a former 
Lockheed site? 

A. Right there. 
JUDGE JAFFE: So that's the area you are pointing to now? 

A. Yes. 
JUDGE JAFFE: Okay. 

A. Fisher Mills is here (indicating). They had to tear these buildings down. 
MR. OWADA: I am sorry. I didn't here [sic] the witness' statement. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

A. 

Q. 

A. 

Q. 

A 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

I helped tear those buildings down. We went in there and moved out a 
lo.t of stuff before they, tore them down. This is Seattle.lrons and Metals 
(indicating). And right here (indicating) was the mechanics yard. This 
building (indicating) was torn down. This building (indicating) when we 
first came in was where we parked the grease truck and mechanic's 
truck. They then tore that building down and left the pad. And we 
moved in under cover of this (indicating). This was just a cover. There 
were no walls, but that's where the mechanic's area was all the time that 
I was there and offices were here (indicating). 

Were you pointing to a white square north and west of the office site? 

Yeah. Office site is right here (indicating). Our mechaniqs area was 
right there (indicating.) 

What was the month you left the project site? 

June. 

By that time were most of the buildings located between -

All of them were. 

16th and 13th moved or demolished? 

Demolished, and this battery, shop they painted, and the guys there had 
paper coveralls and hats, and I believe they had respirators, bLit only in 
that building. I know that this was ... everybody around here was really 
worried that this area was a real hot spot, but I never did find out what 
was'in there? 
MR. OWADA: Objection, Your Honor, as to the speculation state of 
mind of other individuals and hearsay; move to strike. 
JUDGE JAFFE: Overruled. 

(By Mr. Hawk) This area that you just drew a box with your index finger 
is that south of ... do you know what street this is? 

I know this is 13th (indicating), and I just knew where it was. 

Okay. Did you ever service vehicles in this area? 

Over here (indicating), and couple times I had to drive in here 
(indicating), because they had equipment back here (indicating.) 

Are you pointing to an area on this photograph where there appears to 
be a large body of water? 

Yes. 
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1 

2 

3 

4 

5 

Q. 

A. 

Q. 

Did yqu do vehicle servicing in the vicin.ity of that? 

Correct. 

Was this the area that you had some understanding that there was 
potential contamination? 

6 A. Yeah. I was extremely worried about that, because I knew there was a 
7 lot 'Of lead there. "There was a baUe,ysh6p'heh3 .. 

8 12/10/01 Tr. at 161-164. 

9 This type of questioning, which produces no clear understanding of the location of the work 

10 activity, is repeated in the testimony of the other witnesses presented by the Department. Without 

11 identifying the photo or map used by the witness, and without marking the location on the photo or 

12 map, the testimony regarding the location is vague and uncertain. The reference to the location as 

13 being along a street or between streets alone is insufficient to locate the work activity with the 

14 degree of accuracy necessary to support a violation. We find these references to location vague 

15 and illUSOry. . . 

16 There are two locations on the Harbor I.sland site which are discussed frequently in the 

17 testimony. One is the Seattle Iron and Metal site. The other is referred to as the CEM or" the 

18 Sea Fab site. We are able to locate these two sites by use of Exhibit Nos. 111 a through f. and 

19 Exhibit Nos. 56 and 57. Additionally, we are able to determine the location of these sites on 

20 Figure 6 from the ROD. 'Work activity at both of these sites requires careful review because both 

21 sites have areas of known contamination that require remediation under the ROD. The remediation 

22 required under the ROD is capping of these known areas of lead concentration that exceed the 

23 clean-up goal. 

24 A number of witnesses testified regarding working conditions and activities in both of these 

25 sites. Darrell Dodson began work for Morrison Knudsen in October 1999, prior to work 

26 commencing on the project. He testified that the Seattle Iron and Metal ~ite was still operating as a 

27 business and after the business shut down, the area was fenced off and locked to prevent entry. 

28 Jason Sousa, an AGRA employee, testified that work at the Seattle Iron and Metal site in 

29 January 2000 was done with an exclusion zone in effect and workers wearing tyvek suits. Donald 

30 Woolery. an AGRA employee, observed Morrison Knudsen employees decontaminating equipment 

31 at the Seattle Iron and Metal site in January 2000. Mr. Woolery also testified that on February 28, 

32 2000, he observed workers operating a grader, moving metal at the Seattle Iron and Metal site, 
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1 without appropriate PPE. He brought this to ,the attentian af a Marrisan Knudsen superyisor, 

2 Mr. Accarnera. Mr. Accarne~a disagreed with Mr. Woolery regarding the required PPE for the jab. 

3 Eugene Voss testified that he warked for Marrison Knudsen at the Seattle Iran and Metal site. He 

4 testified that he ware a tyvek suit at t~e time. 

5 This record establishes that same af the w,ark activity at the Seattle Iran and Metal site was 

6 dane with the use af exclusion zones, PPE, and decontaminatian of equipment. Other work was 

7 'done 'after 'or during 'the 'capping of1he 'area with' -imparted fill.. The record, however;' ,fails' to" 

B establish with any degree af certainty that the war\< activity at the Seattle Iron and Metal site was 

9 dane in violation of any prOVision of Part P, WAC 296-60-300, at seq., 

10 The remaining site referred to as the CEM or Sea Fab site was also a site that required 

11 r~mediation in t~e form of capping pursuant to the ROD. This record establishes that AGRA was 

12 involved in mc;mitoring this site and conducting air and soil sampling. In fact, the monitoring that 

13, AGRA was perfarming resulted in the wark activities being shut down for a periad of ti~e because 

14 af a high reading for lead. As a result af this high lead reading, ,the workers were given additianal 

15 instructian regarding exposure to' lead, bload tests were taken of the individuals with a suspect 

16 expasure, and additional measures were incorporated Into the' work activ~ty to reduce the exposure. 

17 The blood test indicated no emplayees were overexposed'to ,lead. This record fails to establish 

'18 with any degree of certainty that any of the work activity d,one at the Sea Fab site was done in 

19 violation of Part P, WAC 296·60·300, et seq. 

20 We have also looked closely at the conditions of work presented in the testimony. In doing 

21 so we have reviewed the testimony of Ronald S!ater In detail. Mr. Slater was a supervisor for 

22 Morrison Knudsen. He and his crew were some of the first emplayees to begin work on the Harbor 

23 Island project. Mr. Slater and his crew began wark by doing general clean-up of the area, which 

24 includeq picking up trash, removing fencing, and securing buildings: Mr. Slater kept daily diaries af 

25 his work activity. These daily diary pages were a requirement of his job. These diary entries have, 

26 been admitted into evidence in this record as Exhibit No. 43. These entries began ,on November 1, 

27 1999, and ended on March 23, 2000. It appears from this record that Mr. Slater ended his 

28 employment with Morrison Knudsen on ar about March 23, 2000. 

29 We have reviewed Mr. Slater's daily diaries for information that Mr. Slate~ entered regarding 

30 his cancerns about safety issues on the Morrison Knudsen site. We have found the following 

31 entries: 

, 32 12-6-99 
12-16-99 

A reference to the need for life jackets. 
A reference to "buckle up in truck." 
, 24 

D -24 



1 

2 

3 

4 

5 

1-6-00 
1-10-00 

1-11-99 [sic] 

A reference to "CEM-Iead too high 51 ppm." 
A reference to "lead at CEM-shut down 1-7-99-ten men 
blood test - 1-10-99." 
A reference to "laborer got dirty water in mouth. Got 
shots." 

These are the only entries Mr. Slater made on his daliy diary that referred to safety-related 
. . 

6 concerns. These entries are in sharp contrast to. Mr. Slater's testimony regarding safety issues at 

1 . Ha·rbor..[.sland. ·.Mr. ·8.later testlfi.ed that he· raised .safety .. issues with .hissupe.rvisoron .. an.umber of. • 

8 occasions. Mr. Slater testified that he and his crew were ordered to move 55-gallon barrels of 

9 unknown liquid in December 2000. .When he objected, his supervisor, Mr. Accornero, "exploded" 

10 on him and told hIm to move the "fn barrels." Mr. Slater testified that the drums were splashing 

11 liquid, leaking liquid, and were not labeled, and that 'his crew was not wearing appropriate PPE. 

12 Mr. Slater testified that on another occasion he confronted Mr. Accornero regarding the lack of a 

13 truck wash.. Mr. Slater was told that the truck wash would not b~ on site and that they would use a 

14 different means to clean the trucks. Mr. Slater also testified regarding fuel spills and a failure to 

15 follow correct safety procedures. 

16 
While Mr. Slater paints a picture In his testimony of an overriding. concern for safety 

17 procedures, he documented .only a .few of thes~ concerns in hi~ daily diary. The more serious 

18 concerns expressed in his sworn testimony are al;>sent in his daily diaries .. Additionally, Mr. Slater 

19 test~ed that ~e had no contact with AGRA, the environmental consulting firm, during the first two 

20 months of work.' However, his diary indicates that he was supporting AGRA for five hours on 

21 .December 8, 1999, approximately one month after beginning work. 

22 
There is a substantial disconnect between the contemporaneous entries in Mr. Slater's daily 

23 diaries and his sworn testimony' many months later. While Mr. Slater's sworn testimony seems 

24 intent on leading us to believe that the reason he left employment with Morrison Knudsen was 

25 because of his unresolved concerns for safety, the record convinces us that' Mr. Slater left his 

26 employment for reasons unrelated to his concerns that Morrison Knudsen workplace was unsafe. 

27 The record establishes that Mr. Slater's overriding concern while employed with Morrison Knudsen 

28 .was his pay, not safety. Mr. Slater was hired as.a supervisor, paid a salary, and given a pickup 

29 truck to drive.' He was unhappy with this arrangement and tried several times to convince his 

30 employer to pay him a union hourly wage instead of his su'~ervisor salary. ~his arrangement 'tIould 

31 increase his compensation and allow him to obtain union benefits such as heath care. Mr. Slater's 

32 employer, Morrison Knudsen, refused to make the wage adjustment. When it became clear to 
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1 Mr. Slater that his employer would not agree to the change in the cGmpensation, Mr. Slater abruptly 

2 quit, cleaned out his desk, and walked off the work site. 

3 The record indicates that Mr. Slater I~ft work in the last part of March 2000. By 

4 ,mid"Aprii 2000 the Department of Labor and Industries received a cO'Tlplaint regarding the safety 

5 program at Morrison Knudsen's worksite on Harbor Island. McClelland Davis, the Department 

6 inspector, opened his investigation on April 21, 2000. By ~pril 24, 2000, Mr. Davis was .discussing 

''7 "allegations that Mr: Slater had made re'garaing the "removal' of fuel 'tanks." Mr. DaVis" si;oke"with 

8 Mr. Slater on May 2,2000. Mr. Daviswas uncertain how Mr. Slater's name was given to him. 

9 Finally, Mr. Slater candidly testified that he is the plaintiff ina lawsuit against Morrison 

10 Knudsen seeking monetary compensation for lost wages, and that he stands to benefit in his 

11 lawsuit against Morrison Knudsen if the violations in this Citation and Notice are affirmed by this 

12 Board. 

13 Mr. Slater is not a credible witness. His testimony is inconsistent with his written daily 

14 diaries; he appears to ~ave been a primary source of information which prompted the Department 

15 of Labor and Industries to investigate the Morrison Knudsen site; and by his own admis~lon, he has 

16 a monetarY interest in the outcome of this case. We are. not persuaded by Mr. Slater's testimony 

17 regarding the working conditions on Harbor Island. 

18 We ~ave also reviewed the testimony of AGRAemployees Robert Gilmore, Donald,Woolery, 

19 Jason Sousa, and Vivian Mead. AGRA ,contracted with, Morrison Knudsen to provide technical 

20 support involving industrial hygiene. Robert Gilmore is a senior professional with AGRA and is a 

21 certified industrial hygienist with prior experience involving hazardous wast~ sites. He was AGRA's 

22 primary contact with Morrison Knudsen under the contract. Jason Sousa, Donald Woolery, and 

23 Vivian Mead are field technicians with AGRA. Their job was to monitor working conditions and 

24 determine the safety protocol to be used each day. They were respon~ible for air monitoring, soil 

25 sampling, and determination of the appropriate PPE to ~e used each day on each job. 

26 The testimony of these employees is consistent and establishes that Morrison Knudsen 

27 utilized AGRA technicians to establish the appropriate safety procedures, including appropriate 

28 PPE, on a daily basis. The AGRA personnel would meet with Morrison Knudsen supervisors, 

29 receive a written description of the work and work area, and would then determine the safety 

30 parameters to put In place each day. Exhibit No. 120 is selected pages of AGRA's daily field 

31 reports. These pages support the testimony of the AGRA employees that there was an aqtive and 

32 effective safety program on the Morrison Knudsen work site at Harbor Island. 
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The AGRA employees are credible ·witnesses regarding the working conditions on the 

Morrison Knudsen Harbor Island site .. Their testimony is consistent that appropriate testing of soil 

was done prior to work commencing on a daily basis and that appropriate site control measures 

and PPE were· utilized. Additionally, their testimony is·consistentwith the daily field ,reports that are 

Exhibit No. 120. We now turn to the remaining alleged violations. 

) Citation 1, Item 2a cites a violation of WAC 296-62-30145. This section ofthe WAC requires 

r that the em-ploy~~ conduct iryspe'ctioris to determlhe the ·effe·ctivenessofthe,site-,specific. safety ~lncl 
3 health plan. It further requires that any deficiencies In the plan be corrected by the employer. . The 

:l Department believes the site-specific safety and health plan was ineffective in practice. The 

o Department specifically alleges that the safety officer did not inspect properly and did not correct 

1 deficiencies that existed in the plan. The Department also alleges that the safety officer was not 

2 properly trained. 

3 In support of this violation, the Department relies on the testimony of McClelland Davis and 

.4 the existence of "the many deficiencies" in ~he written plan. Mr. Davis testified that he made a 

15 request for inspection notes from Mr. Bob Johnson. Mr. Johnson was the site ~afety and health 

16 officer for Morrison Knudsen on the Harbor Island project. It was Mr. Davis's understanding that 

17 Mr. Johnson did. not take inspection notes. Mr. Davis further testified that, 

18 [Ill he had, It would have been really, really obvious to him that what they had in their 

19 

20 

21 

22 

written program was not being implemented in the field. It was clear - I mean, the -
the mere fact of where are the exclusion zones described in the written plan, where 
are the decontamination reduction zones, wh·ere are the· access entry points, where 
are the list of people entering these exclusion zones - those issues were in th~ir 
written plan; and they weren't being used out there. By the time I got there; people 
had the run of the place without any control at all. 

23 12/19/01 Tr. at 41. 
24 The Department's allegations fail on two grounds. First, as we have previously noted, 

25 Mr. Davis's belief that the entire work site on Harbor Island was subject to Part P is not supported 

26 by this record. Therefore, his belief that exclusion zones, decontamination reduction zon~s, and 

27 other site control reqUirements were required for the entire work site at all times is not based on any 

28 facts in this record. Second, Mr. Davis was aware of AGRA and AGRA's responsibility for the site-

29 safety program for Morrison Knudsen. Yet Mr. Davis focuses on Bob Johnson's failure to make 

30 inspection notes and does not consider the daily field reports filed by AGRA. See Exhibit No. 120. 

31 As we previously indicated, this record supports a finding that daily inspections to determine the 

32 effectiveness of the site safety plan were conducted by a person. "knowledgeable in occupational 
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1 safety and he~lth, acting on behalf of ,the employer," as required by "YAC 296-62-30145. 

2 Additionally, the daily field reports (Exhibit No. 120) and the testimony of the AGRA employees 

3 indicate that as deficiencies were discovered, corrective action,s were t~k~n by Morrison Knudsen. 

4 In summary, we find that the Department has failed to present persuasive evidence to establish that 

5 Morrison Knudsen violated the provisions of WAC 296-62-30145, and Citation 1, Item 2a is 

6 vacated. 

7 ' "' "Citation 1",'lfe'in"26 cites a \iiolatiori" ofWAC"296-6'2-3100(2~(a) and Citation 1, Item 2c cites a . 

8 violation of WAC 296-62-3100(2)(d}. WAC 296'-62-3100 sets forth procedures for decontamination. 

9 Citation" 1, Item 2 alleges that Morrison Knudsen failed to communicate and implement 

10 decontamination procedures before employees entered areas on the site where a potential for 

'11 exposure to hazardous substances existed. The Department specifically alleges that prior to the 
, ' 

12 inspection by the Department, no decontamination was being used on site. WAC 296-62':' 

13 3100(2)(a) provides: 

14 A decontamination procedure must be developed, communicated to employees, and 

15 

16 

17 

implemented before any employees ,or equipment m~y. enter areas on site where 
potential for exposure to hazardous substances exists. (Emphpsis added.) 

The operative langu~ge of this section is.the proVision that the decontamination procedure 

18 be communicated, developed, and Implemented before any employees or equipment "enter areas 

19 on site where potential for exposure t~ hazardous substanc~s exists." As we have stated ea~lier, 

20 Mr. Davis's belief that the. entire work site' exposed workers to hazardous substances is not 

21 supported by the facts in this record. The Department did not test any cjf the areas on Harbor 

22 Island for hazardous substances. Nor did the Department offer any clear evidence of when and 

23 where work was performed' which w~uld expose the workers to hazardous SUbstances requiring' 

24 decontamination procedures to be implemented. Citation 1, Item 2b is vacated. 

25 
The Department alleges in Citation 1, Item 2c that the saf,ety supervisor failed to monitor the 

26 decontamination procedures to determine their effectiveness. The Department has failed to prove 

the requirement of the decontamination procedure, a~ set forth in Citation 1, Item 2b. We have 
27 
28 vacatep Citation 1, Item 2b. We vacate Citation 1, Item 2c because absent a showing of a need for 

29 a decontamination procedure, no monitoring of the procedure would be required. Citation' 1, 

30 Item 2c is vacated. 

31 
Citation 1, Item 2d cites a violation of WAC 296-62-3030. This section of the WAC requires 

32 that the employer implement appropriate site control procedures to control employee exposure to 

hazardous substances before clean-up work begins, 
28 
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1 McClelland Davis, the Department inspector, testified that on "two different visits that I saw 

"2 that- during the time I was there, I saw a lack of site control." 12/19/01 Tr.at 48. Critical to a 

3 'finding that WAC 296-62-3030 is applicable in any given situation is evidence of ~:m exposure to 

4 hazardous" substances. Mr. Davis relied on the ROD and Consen~ Decree, which he did not fully 

5 read, in reaching his belief that the entire work site was contaminated with hazardous wastes that 

6 requIred clean-up. As we previously stated, our review of this record, including a complete review 

"7' of th"eROD and Consent Decre~J convinces us tti-afonly" a 'smalhiortlOn ofitie work site was 

8 contaminated with hazardous substances that needed to be cleaned up when Morrison Knudsen 

9 began work at Harbor. Island. The record establishes that the majority of the work done by Morrison 

10 Knudsen on Harbor "Island was construction work in areas not contaminated with hazardous 

11 substances. Absent a showing by the Department that speci'fic work on specific days was done in 

12 specific areas containing hazardous substances, there is. no basis for implementing site control 

13 . procedures under WAC 296-62-3030. 

14 As we have previously discussed, the testimony of the workers called by the Department 

15 fails to identify a"ny work area with a sufficient degree of specificity for us to find that work was done 

16 in an area containing hazardous substances. Nor do we find that level of certainty in the testimony 

17 of McCelland Davis or Karen Johnson, the two Department inspectors who" visited the site. The 

18 Department has failed to establish a violation of WAC 296-62-3030 and Citation 1, Item 2d is 

19 vacated. 

20 Citation 1, Item 3a cites a violation of WAC 296-62-30205. This WAC section requires the 

21 employer to perform a preliminary evaluation of the site characteristics prior to site entry, and a 

42 detailed evaluation immediately after site entry. The evaluation must be done by a qualified person, 

23 and the evaluation is done to identify site hazards and to select appropriate employee protection 

24 methods." The Department specifically alleges that: (1) the preliminary evaluation was incomplete; 

25 (2) "no PPE was planned for clearing and grubbing operations, which invoived handling of 

26 lead-contaminated soils; (3) there was no plan for decontamination in the initial phase of the 

27 remediation process involving the demolition of contaminated buildings; (4) the evaluation did not 

28 address the hazard of ionizing radiation; and (5) the evaluation did not include toxic chemicals such 

29 as arsenic, benzene, cadmium, chromium, ethyl benzene, and PAHs. 

30 The" Department alleges that the site evaluation by Morrison Knudsen was incomplete in that 

31 there was no evaluation of all known contaminants on site. This record persuades us that Morrison 

32 Knudsen, through its contract with AGRA, conducted a complete preliminary evaluation of the work 
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1 site on Harbor Island. AGRA, through its employees, participa~ed in the development of 

2 Appendix A, the Site Safety and Health Plan (Exhibit No.2). Robert Gilmore testified that AGRA 

3 conducted a survey of the buildings on the island that were to be demollsh~d under the contract. 

4 Exhibit Nos. 125· and 128 are' examples of the surveys conducted by AGRA. These surveys, 

5 together with the ROD and Consent Decree, as well a~ the provisions of Exhibit No.2, Appendix A 

6 to the Site Safety and Health Plan, demonstrate that Morrison Knudsen had a clear understanding 

7' orthe'hazardous sabstances'on the work site. 

8 We al~o find that Morrison Knudsen provided the appropriate PPE for all work activity. As 

9 we have previously noted, th~ "clearing and .grubbing" work is covered within the Site Safety and 

'10 Health Plan as a subspecies of work activity associated with the w~rk activity set out in the plan. 

11 See our discussion regarding Citation 1, Item 1 b at page 7-8 of this d~clslon. 

12 Exhibit Nos. 125 and 128, the building surveys done by AGRA, together with Exhibit No.2, 

13 Appendix A to. the Site Safety and Health Plan, contained information regarding the hazards 

14 associated with the' demolition of the contaminated buildings and the appropriate decontamination 

15 practices. 

16 The allegation by the Department that Morrison Knudsen failed to address Ionizing radiation 

17 hazards in the preliminary evaluation of the site is not supported by facts' in this record. McClelland 

18 Davis was asked why he included ionizing radiation·as a hazard that should have been addressed 

19 ill the preliminary site evaluation. His answer was stricken by our industrial appeals judge as 

20 hearsay. 12/19/01 Tr. at 58-59. Mr. Davis formeq his belief that ionizing radiation was a hazard on 

21 .Harbor Island based on hearsay information and assumed facts that are not a part of this record. 

22 We find no facts in this record to support this allegation by the Department. 

23 Finally, the Department alleges, "other toxic chemicals listed in the Remedial Action 

24 Clean-up Goals were not included in the preliminary evalua~ion, and in a mo~e detailed evaluation 

25 a~er work began." We have noted throughout this decision that Morrison Knudsen was primarily 

26 engaged in construction activity, not hazardous waste clean-up. Additionally, the testimony of 

27 Kathy Bahnik, the port 'employee, which we discussed earlier, convinces us that all of the clean-up 

28 of known organic hazardous substances was completed prior to Morrison Knudsen beginning work 

29 activity on Harbor Island. Therefore, the Remedial Action Goals, set out in Table 7 of the ROD, 

30 presumably had been met with respectto the organic hazards at the time Morrison Knudsen began 

31 work. We see no reason why Morrison Knudsen would have been required to address all of the 

32 toxic chemicals listed in Table 7 of the ROD if the ~emedial action and clean-up goals were met 
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1 prior to Morris0n ~nudsen beginning work.' If the remedial action and clean-up goals were met, as . .. 
2 indicated by Kathy Bahnik, then there would be no danger to human health or environment. 

3 

4 

The Department has offered no explanation why the listed toxic chemicals in Citation 1, 

Item 3a should have been made a part of the preliminary plan, other than the fact that they are 

5 listed in Table 7 of the ROD. This' alone is insufficient to persuade us, that Morrison Knudsen 

6 violate~ WAC 296-62-30205, given the facts in this record that establish that the clean-up was 

7" cOmplete regardfrig' those 'listed chemicals. In sumnia'ry, ·we 'find 'tfi'al'MO'rriscfriKri-i.idseh"salisfiEid 

8 the requirements of WAC 296-62.:.30205 by making a complete preliminary evaluation of the site 

9 characteristics by qualified personnel. Citation 1, Item 3a is vacated. 

, 10 Citation 1, Item 3b cites a violation of WAC 296-62-30210. This WAC section requires the. 

11 employer to identify all suspected conditions, that may' pose inhalation or skin absorption hazards 

12 that are immegiately dangerous to !.ife or health, or conditions which may cause death or serious 

13 harm. These conditions must be' identified during the preliminary, survey, and evaluated in the 

14 detailed survey. The Department specifically alleges that the written site-specific Safety and Health 

15 Plan failed to include the hazard' of (1) arsenic and cadmium; (2) ionizing radiation; and 

16 (3) bloo~-borne pathogens relate~ to sYringes. ' 
, ' 

17 We previously addressed the ne~d to include arsenic and other metals, as well as 

18 blood-borne pathogens, in the safety plan when we decided Citation 1, Item·1a. See pages 4-7 of 

19 this decision. The same reason we set forth In our decision regarding Citation 1, Item 1 a applies to 

20 this citation. Morrison Knudsen determined that le,ad was the most ubiquitous metal in the island, 

21 and that in controlling lead within permissible levels, all other metals were controlled. Blood-borne 

22 pathogens associated with syringes wer~ not a credible risk that needed to be addressed in the 

23 evaluation of the safety plan. Finally, as we indicated in our decision in Citation 1, Item 3a, there 

24 are no facts in this record to show that ionizing r~diation existed on Harbor Island. The Department 

25 has failed to establish that Morrison Knudsen violated WAC 296-62-30210. Citation 1, Item 3b is 

26 vacated. 

27 Citation 1, Item 3c cites a violation of WAC 296-62-30220(4). This WAC section requires the 

28 employer to provide and require the use of appropriate PPE. The Department specifically alleges 

29 that Morrison Knudsen failed to require protective clothil1g for employees who worked with 

30 contaminated soil in the first month 0f work on site. 

31 In order to determine if Morrison ,Knudsen ~mployees were working in contaminated soil 
, , 

32 during the first month of work on the site, the Department must prove with a reasonable degree of 
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1 certa'inty where the work was performed. As we have indicated, the testimony of the employees of 

2 Morrison Knudsen regarding location of the work is vague and lacks the degree of accuracy 

3 necessary to make a finding that work was done in an area ~ontaining hazardous SUbstances. As 

4 we poted eaHier in Our discussion, only a portion of the work site was contaminated with hazardous 

5 substances. The requirement of Part P would not apply to the construction activity in areas not, 

6 contaminated and not subject to remediation. Here again, McClelland Davis has substituted his 

7 a'ssurTlption 'that the con'famlriatihn 'exis'ted' fhroiig'hoiJt the work' sfte 'for the 'facts in' tliis rec()rd, 

8' which establish that only a relatively small portion of the work site contained hazardous material. ' 

9 The Department has failed to prove that workers were working In areas of contaminated soil without 

10 proper PPE. Citation 1, Item 3c is vacated. 

11 Citation 1, Item 4a cites a violation of WAC 296-62-30,235. This WAC section requires the 

12 employer to make information concerning chemical, physical, and toxicological properties of each 

13 substance known, or expected to be present on the sit~ to the employees, prior to beginning work on 

14 the site. The Department does not cite any specific facts to support the violation. Instead. the 
, , 

15 Department merely alleges that Morr~son Knudsen has "failed to provide ~ny information 

16 concerning the chemical, physical, and ~oxicological properties of each SUbstance." 

17 McClelland Davis, the Department inspector, testified that he based the citation on his rev lew 

18 of the site-specific Safety and Health Plan and his belief that arsenic and cadmium were required to 

19 'be in the plan. He also believed. that the' plan should have included handling of drug paraphernalia 

'20 and handling of drums of unknown content. 

21 We have previously decided that the site Safety and Health Plan. Appendix A. is not defici,ent 

22 for failing to me,ntion arsenic and cadmium or drug ,paraphernalia, such as syringes.' We have also 

23 determine~ that the plan adequately provides for safety procedures associated with drum han~ling. 

24 .See section 11.4 of Exhibit No.2. We also find that Morrison Knudsen' communicateq information 

25' concerning chemical. physical, and toxicological properties of the substance,s expected to be 

26 encountered on Morrison Knudsen work activity on the Harbor Island work site. Bob Johnson. the 

27 safety and health officer for Morrison Knudsen' on the Harbor Island work site. testified that 

28 pre-entry briefings were conducted by foremen 'every day. The briefing was to inform workers what 

29 the work would entail and what potential exposure would be expected, and how the exposure would 

30 'be mitigated. This Is confirmed by the testimony of the AGRA employees resl?onsible for 

31 monitoring the site, as well as their qaily field reports, Exhibit No. 120. This record persuades us 

32 that Morrison Knudsen effectively communicated information about the chemical, physical, and 
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1 toxicological properties of substances on the work site to the workers on Harbor Island. Citation 1, 

2 Item 4a is vacated. 

- 3 Citation 1, Item 4b cites a violation of WAC 296-62-3080. This WAC section requires the 

4 e'mployer to develop and implement a program to inform employees, contractors, and 

,5 subcontractors actually engaged in hazardous waste operations of the' nature, level, and degree of 

6 exposure likely as a result bf participating in such hazardous waste operation. However, 

7emi;loyees, contraCtors, and subcoiitractors working outside the operations pa'rt of a she' are n'ot 

8 covered by WAC 296-62-3080. 

9 Again, the Department cites no specific facts to support the violation, alleging merely that 

10 Morrison Knudsen failed to meet the requirements of the WAC section. McClelland Davis, the 

11 Department inspector, testified that he cited this violation because "mainly, this was because that 

~ 2 there -,there was the subcontractors whci were, in.my opinion, left out of the loop, that there wasn't 

13 a way of reaching out to them and giving them the required information that I thought was needed 

14 to help them protect himself and their employees while working on site." 12/19/01 Tr. at 71. 

15 ' It appears from Mr. Davis's testimony that his belief that the entire Morrison Knudsen work 

16 site ·on Harbor Island was contaminated with hazardous material which required clean-up is the 

17 underlying basis for his decision to issue this violation. As we stated earlier in this decision, if 

18 Mr. Davis had fully read and understood the ROD, Exhibit No. 32, and the' Consent Decree, 

19 Exhibit No. 34, he would understand that only a portion of the work site remained to be remediated 

20 when Morrison Knudsen began work in November 1999. Therefore, unless there is' evidence in the 

21 record to show that the subcontractor or contractors wo'rking on the site for Morrison Knudsen were 

22 "actually engaged in hazardous waste operations," WAC 296-62-3080 does not apply. The 

23 Department has failed to allege or present evidence in this record to show that any subcontractor or 

24 contractor was actually engaged in hazardous waste operation, requiring the application of 

25 WAC 296-62-3080. Citation 1, Item 4b is vacated. 

26 Citation' 1, Item 5a cites a violation of WAC 296-62-30705. This WAC section requires the 

27 employer to conduct air monitoring upon initial entry to the hazardous material site. The 

28 Department specifically alleges that no air monitoring was done during the clearing and grubbing 

29 portion of the remediation work, and that air monitoring was not representative of all different jobs. 

30 and employees on site during the first four months of the hazardous waste operation. 

31 McClelland Davis, the Department inspector, testified that air monitoring was required for the 

32 clearing and grubbing work performed by Ron Slater and his crew at the beginning of the work in 
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1 November 1999, as well as other work, including grading work and most of the other jobs 

2 performed on the work site. His investigation indicated that no monitoring was done until 

3 January 2000. Once again, Mr. Davis's belief that the entire Harbor Island work site was a 

4 haz~rdous waste site forms the basis for his decision to issue this citation. As we have previously 

5 noted, the Harbor Island Terminal 18 Redevelopment Project spanned a large portion of Harbor 

6 Island. The testimony of Kathy Bahnik persuades us that the organic clean-up under the ROD was 

7 comi)leted prio'r to Morrison KiH.ids'en' ,beginn'irig work'in Novemher t~J'99. 'AdditiCiriafly, Figur'e 6 

8 from the ROD shows the remaining areas to be remediated. This area covers only a portion of the 

9 Morrison Knudsen work site on Harbor Island. If work activity was performed outside the area 

10 subject to remediation under the ROD, or if work was done in an area of known contamination after 

11 the area was remediated, the requirements of WAC 296-62-30705 would not apply. The 

12 Department has failed to identify with any reasonable degree of certainty the location of the work 

13 being done in order to establish that it was done within an area containing hazardous substances. 

14 Citation 1., Item 5a is vacated. 

15 Citation 1, Item 5b citf;3s a violation of WAC 296-62-30710(1). ,Citation 1, Item 5c cites a 

16 violation of WAC 296-62-30710(2). This WAC section' sets forth a situation where the employer 

17 must conduct periodic monitoring for exposures over the permissible limits. Section (1) of the WAC 

18 reqyires monitoring when work begins on a different portion of the work site. Section (2) requires 

19 monitoring when contaminants other than those previously, identified are being handled. The 

20 Department again cites no specific facts to support the violation, alleging merely that Morrison 

21 Knudsen failed to meet the requirements of the WAC sections. McClelland Davis, the Department 

22' inspector, testified that h,e cited ~he violation of WAC 296-62-30710(1): 

23 

'24 

25 

(B)ecause, primarily, that the first initial work wasn't on some of the highest places -
well, I'm -I'm not one hundred percent sure if it was or 'not. In my mind, I knew there 
were these four sites that I considered had potentially more risk than others; and they 
should have - when they went into those areas, have done some more sampling. 

26 12119/01 Tr. at 81. 

27 Mr. Davis cited the violation of WAC 296-62-3071 0(2): 
28 

29 

30 

31 

I found that there had been no air monitoring for arsenic and cadmium, and the - this 
also was a part of the initiat. and the need to do these types of sampling - sampling 
for these kind of contaminants areas where these were purportedly in the soil and at 
concentrations that would have been potential for airborne exposure. 

32 12/19/01 Tr. at 82-83. 
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1 The testimony of Bob Johnson, Morrison Knudsen Safety and Health Officer, and Donald 

2 Woolery and Vivian Mead, AGRA employees, demonstrates once again that McClelland Davis's 

3 assumptions regarding safety activities on Harbor Island are unsupported by the facts. 

4 Mr. Johnson testified that pre-entry briefings were conducted daily by foremen on site: The 

5 purpose of the briefing was to determine the nature of, any exposure and also determine how the 

6 exposure would be mitigated. Mr. Woolery testified that he would meet with Morrison Knudsen 

t' erripioyeesan'd' contraCtO'fs diiily: He"woUld'-r(3ceive awriften "work refeasEfreqUest"fbr\.vork to'be 

8 done the next day and he would return the previous day's request with a discussion of special 

'9 conditions that existed on site. Vivian Mead testified that she made daily observations of work 

10 aqtivities to determine if the proper personnel were present, and if proper PPE was being used. 

11 She also used direct reading instruments to test or screen for volatile organic compounds. 

12 Mr. Davis, by his own testimony, was not sure where the initial work was being done. 

13 Additionally, his belief that there was no periodic monitoring when work began on different portions 

14 of the site is not supported by any facts and is contrary to the testimony of Bob Johnson, Donald 

15 Woolery, and Vivian Mead. ' Additionally, Exhibit No. 120, AGRA's daily field reports, contains 

16 information indicating that testing for lead was conducted as needed. The Department ha's ,failed to 

17 establish that Morrison Knudsen violated WAC 296-62-30710(1). Citation 1, Item 5b,is vacated., 
, . ' 

.18 Mr. Davis's reason for citing a violation of subsection (2) of WAC 296-62-30710 focuses' 

19 again on his belief that there was no air monitoring for arsenic and cadmium. We have addressed 

20 Mr. Davis's lack of understanding of this issue in our discussion 'in previous alleged violations. This 

21 record establishes that Morrison Knudsen was conducting sufficient testing to monitor the metals in . 

22 the environment on Harbor Island. All samples were monitored for lead, as well as arsenic, and by 

23 monitoring the lead, Morrison Knudsen was able to keep exposure for other metals below the PEL. 

24 The Department has failed to establish a violation of WAC 296-62-30710(2). Citation 1, Item 5c is 

20 vacated. 

26 Citation 1, Item 6a, 6b, 6c, and 6d are all related to the same factual allegation. The 

27 Department alleges that employees of Morrison Knudsen handled drums of unknown contents. 

28 Citation 1, Item 6a cites a violation of WAC 296-62-30715. 'This WAC section requires the 

29 employer to monitor employees likely to have the highest exposure to hazardous substances after 

,3~ the actual clean-up of hazardous waste begins. The Department specifically alleges that t~ere was 

31 no monitoring of employees who were handling drums of unknown materials and working in spill 

32 ponds around leaky drums of unknown material. McClelland Davis', the Department inspector, 
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1 testified that he based this allegation on employee interviews, and that the activity was done prior to 

2 the beginning of his inspection. 

3 . This record contains the testimony of three former employees of Morrison Knudsen detailing 

4 the facts on which Mr. D~vis base.d this violation. Ron Slater, Eugene Voss, and Don Fleming all 

5 testified that as part of their initial work clearing the area, they encountered 55-gallon drums of 

6 unknown liquid. They all testified that although they objected to moving· the unlabeled drums, they 

7: ·-wers·ordered to do so.··Tliey also stated thattneulikhbwrfliquid splashed·on thelf"{:;lbthTrigaiid that" . 
. . 

8 they were not wearing the proper PPE. We have already found that Mr. Slater is not a credible 

9 witness, given his potential monetary gain· if these violations are affirmed. The testimony of 

10 Mr. Voss and Mr. Fleming is equally tainted. Both Mr. Voss and Mr. Fleming testified that they are 

11 seeking damages from Morrison Knudsen for lost wages in a lawsuit. They too have a potential for. 

12 monetary gain if the violations are affirmed by this Board. Additionally, we not~ that the testimony 

1;3 of Slater, Voss, and Fleming refers to a fourth employee who was present when the drum-handling 

14 event allegedly occurre.d. That employee is identified as a Theresa Smith. Ms. Smith was not 

15 called as a witness. As every trier of fact is entitled, we are entitled to consider the evidence 

16 presented, as well as the lack of evidence. The Department offered no explanation why Ms. Smith 

17 was not called. This failure to either call Ms. Smith or explain her absence further erodes the 

18 testimony of Slater,. Voss, and Fleming. Finally, we note the testimony of· Donald Frizzell.· 

19 Mr. Frizzell testified that he worked for Morrison Knudsen on Harbor Island and was the individual 

20 who moved a large number of 55-gallon drums. All of these drums were sealed and labele.d. 

21 Exhibit No .. 123 is a photograph showing the drums that Mr. Frizzell moved. The photo confirms his 

22 testimony. The drums are covered and bear labels .. Exhibit Nos. 41 and 127 are photos apparently 

23 taken by AGRA employees as a part of AGRA's survey of the buildings on the site. These exhibits 

24 were identified ·by Jason Sousa, an AGRA employee who conducted several of the building 

25 surveys. Exhibit Nos. 41 and 127 depict barrels that ar~ uncovered and spilling their content 

26 However, Mr. Sousa did not know if the barrels in the photos, which were taken as part of the initial 

27 site survey, ·were present when Morrison Knudsen began work on Harbor Island. 

28 In summary,· the only evidence submitted by the Department to establish that there were 

29 employees handling drums of unknown content is the testimony of Slater, Voss, and Fleming. We 

30 find that their testimony is not credible given the other evidence, or lack of evidence, In this record. 

31 The Department has failed to establish that Morrison Knudsen violated WAC 296-62-30715. 

32 Citation 1, Item 6a is vacated. 
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1 Citation 1. Item 6b cites a violation of WAC 296-62-3090(4). T~is WAC section requires that 

2 unlabeled drums must be . considered to contain hazardous sUbstances and handled accordingly 

3 until the contents are positively identified. Citation 1, Item 6c cites a violation of WAC 296-62-

4 3990(6). This WAC section requires that the employer notify employees of the hazards prior to the 

5 transfer of drums. Citation 1, Item 6d cites a violation of WAC 296-62-3090(9). This WAC section 

6 requires· that drums which cannot be moved without rupture, leakage, or spillage be emptied into a 

7' so"uncrcoritairier. . '. .. '.' .. ' 

8 All· three of these alleged violations were cited by McClelland Davis based on employee 

9 interviews which indicated that employees of Morrison Knudsen handled unlabeled drums, that the 

10 empl9yees were not n,;>tified of the hazard. and that the drums were moved and employees were 

11 splashed with the contents. The information in this record regarding handling of drums of unknown 

12 content is limited to the testimony of Ron Slater, Eugene Voss, and Don Fleming. The testimony of 

13 these witnesses is n?t credible. There is no credible evidence in. this record that drums were 

14. handled as alleged in these alleged violations. The Department has failed to establish that 

15 Morrison Knudsen violated WAC 296-62-3090,4), (6), and (9).· Citation 1. Items 6b, 6c, and 6d are 

16 vacated. 

17 Citat~on 1·, Item 7a cites a violation of WAC 296-62-310.15(2). This WAC section re'qulres 

18 employees to im.mediately remove permeable· clothing ~at becomes wetted with hazardous 

19 substances, and shower. The clothing ·must be disposed of or decontaminated before it is removed 

20 from the work zone. Again, the Department fails to allege any specific facts to support the violation.' 

21 McClelland Davis, the Department inspector. testified that he based this alleged violation on 

22 Interviews he had with empl~yees. Mr. Davis believed Mr. Slater's crew had workers who were 

23 contaminated with hazardous liquid and soil from the Harbor Island site, and that they did not 

24 decontaminate before leaving the site. There is no evidence in this record to establish that any 

25 employee left the work site with contaminated clothing. The Department conducted no test on the 

26 soil on Harbor Island .. As we have stated earlier in this decision, this record is clear that not all of 

27 the soil on Harbor Island was contaminated so as to require remediation under the ROD. The 

28 Department has neither alleged any specific incident involving soil contaminated clothing leaving 

29 the work site, nor has .the Department offered any specific evidence of such an event. The 

30 Department, instead; relies on Mr. Davis's "understanding" that the violations' occurred. Dirt on 

31 clothing leaving the work site does not equate with contaminated soil on clothing leaving the work 

32 
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1 site. What is missing from the Department's proof is that the soil that left the work site was, indeed, 

2 contaminated. 

3 The only evidence in this. record regarding employee!) being splashed with liquid .is the 

4 testimony of Ron Slater, Eugene Voss, and. Don Fleming. As we have previously stated in this 

5 decision, they are not credible witnesses regarding . activity on Harbor Island. The Department has 

6 offered no credible evidence that Morrison Knudsen violated WAC 296-62-31015(2). Citation 1, 

'1' Item'7a 'is vacated. 

8 Citation 1, Item 7b sets out the language of WAC 296-62-31020. This WAC section requires 

9 the employer to provide regular showers and changing rooms when the decontamination procedure 

10 indicates such a need. The Department does not allege that Morrison Knudsen violated the 

11· provisions of WAC 296-62-31020. Citation 1, Item 7b recites the language of the WAC section: but 

12 does not contain any language to suggest that Morrison Knudsen violated the WAC. Absent any 
. . 

13 allegation by the Department that Morrison Knudsen violated the provisions of WAC 296-62-31020, 

14 we,will not consider that sucli a violation occurred. Additionally, McClelland Davis, the Department 

1"5 inspector, testified that the reaSon the citation item was included was because of the employee 

16 interviews regarding .the splashing of liquid. when the drums were' moved by Ron Slater and his 

17 crew. This is not credible evidence that such an event occurred. Tlie Department has neither' 

18 alleged nor proven that Morrison Knudsen violated WAC 296-62-31020. Citation 1, Item 7b is 

19 vacated. 

20 Citation 1, Item 8 cites a violation of WAC 296-62-30410(2). The WAC section requires 

21 general site workers engaged in activities that expose or potentially expose them to hazardous 

22 substances, and who are required to wear level C or 0 PPE, to have 40 hours of training and a 

23 minimum of three days actual field experience under the direct supervision of a trained experienced 

24 supervisor. The Department cites no specific facts to support the violation, alleging merely that 

25 Morrison Knudsen failed to meet the requirements of the WAC section. McClelland Davis, the 

26 Depa.rtment inspector,' testified that this alleged violation was based on a t:1um.ber of Morrison 

27 Knudsen supervisors and workers who were not being properly trained. 

28 This record establishes that Ron Slater and his crew worked on the Harbor Island site 

. 29 beginning November 1, 1999. We base this finding on the daily diaries kept by Mr. Slater, which 

30 are admitted into the record as Exhibit No. 43. These diary entries indicate that Mr. Slater. and his 

31 crew worked without the 40-hour training until November 9, 1999. On that date, Mr. Slater and his 

32 
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1 crew attended the required training, a'nd did so through November 12, 1999. The entry In the diary 

2 dated November 12, 1999, indicates that the class was completed by five personnel. 

3 While the entire Harbor Island 'work site was not subject to remediation, pursuant to the 

4 ROD, the site had the "potential" to expose workers to hazardous substances. One of. the reasons 

5 AGRA was on the site was to identify hazards and determine the appropriate PPE and other safety 

6 measures for employees. On this record, we are persuaded that all of-the Morrison Knudsen 

'7' worke'rs'o"ri'ihe Harb6r"lsiancfiNork sIte were engaged "in aCfivitl9swhich "po{8'nfiaily"coulcrexpos-e . 

8 the worker to hazardous substances. The Department has established that Morrison Knudsen did 

9 not have all personnel trained as required by WAC 296-62-30410(2). Citation 1, Item 8 is affirmed. 

10 Th'e Department cited this violation as a serious violation. A serious violation is defined by 

11 RCW 49.17.180. A violation is serious if there is a substantial probability that death or, serious 

12 'physical harm could result from a condition which exists, or from one or more pr~ctices, means, 

13 methods, operations, or processes which 'have been adopted or are in use in such workplace, 

14 unless the employer did not, and co~ld not with the exercise of reasonable diligence, know of the 

. 15 presence of the'violation. The Department has offered no factual basis that w~uld allow us to 

16 determine that failure to provide the necessary training woul,d ereate a substantial prC?bability that 

17 death or serious physical harm could result. ,All the Department has provid,ed is the testimony of 

18 McClelland Davis, the Department inspector, that in his opinion, failure to comply with the' WAC,-

19 results in a serious violation. This is a conclusory statement and, as such, insufficient. Citation 1, 

20 Item 8 is best characterized on this record as a general violation witH no penalty. 

21 Citation 1, Item 9 cites a vioiation of WAC 296-62-30415.' This WAC section requires the 

22, employer to have 'on-site management and supervisors who supervise, employees engaged in 
I , 

23 hazardous waste operation receive at least eight additional hours of training above the 40-hour 

24' training required by WAC 296-62-30410. Again, the Department fails to cite any specific facts to 

25 support the violation, alleging merely that the employer failed to meet the requirements, of the WAC 
, ' 

26 section. McClelland Davis, the Department inspector, testified that he based this citation, in part, 

27 on the fact that Bob Johnson, Morrison Knudsen Site Safety and Health Officer, did not have the 

28 ,eight-hour additional training required by WAC 296-62-30415. Mr. Johnson admitted that he did not 

29 have the required eight-hour additional training. Clearly, the Harbor Island work site presented the 

30 potential for employees to encounter and engage in remediation of hazt:\rdous material. We find the 

31- provisions of WAC 296-62-30415 apply, and that Morrison Knudsen failed to ensure that the 

32 required training was given to all management and supervisors. , The Department has established a 
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1 violation' of WAC 296-62-30415. Citation 1, Item 9 is affirmed .. The Department cited this violation 

2 as a serious violation~ A serious violation is defined by RCW 49.17.180. As in Citation 1, Item 8, 

3 the Department has offered no facts in this record to support the required elements of a serious 

4 violation. Citation 1, Item 9 is best characterized on this record as a general violation with no 

5 penalty. 

6 Citation 1, Item 10 cites a violation of WAC 296-62-07111. This violation was vacated 

'r pursuant to 'the' Sup'snor Court'deClsf6i1: ' . , .. , '''" .. 

8 Citation 1, Item 11 cites a violation of WAC 296-62-3060(1)(a). This WAC section requires 

9 the employer to implement engineering controls, work practices, PPE, o'r a combination of these to , 

10 protect employees from exposure to hazardous substances. These efforts must be Instituted, to 

11 reduce and maintain employee exposure at or below the permissible exposure limits for, the 

12 substances. The Department specifically alleges that the Morrison Knudsen employees were 

13 overexpqsed to lead without proper PPE. 

14 McClelland Davis, the Department's inspector, testified that he based this allegation on work 

15 performed by Ron' Slater's crew on January 5, 2000, at the Sea Fab site on Harbor IsJcand. 

16 Mr. Davis believed that Richard' Kelly, a Morrison Knudsen employee, 'was . overexposed to lead 

17 while' working on the Sea Fab site. Mr. Davis based this belief on an air sample taken by AGRA, 
, , 

18 and a 'copy of a letter to Mr. Kelly dated January 111 2000, signed by Bob Johnson. Mr. Johnson is 

19 Morrison Knudsen's safety and health officer. The January ii, 2000 letter apparently referenced 

20 an overexposure to lead Mr. Kelly may have encountered in his work at Harbor Island. 
. , 

21 The qu~stio~ presented by this alleged violation is whether Morrison Knudsen had in place 

22 engineering controls and work practices and PPE so as to reduce and maintain employee exposure 

23 at or below the permissible exposure limits. Robert Gilmore, the AGRA supervisor on the Morrison 
. , 

24 Knudsen worksite in Harbor Island, testified regarding the s~eps taken to redu,ce the employee 

25 exposure to lead. Mr. Gilmore identified Exhibit No. 98a thro~gh 98e as a chart that shows the air 

26 monitoring results taken by AGRA at the Morrison Knudsen site on, Harbor Island from 

27 December 1999 to December 2001. Exhibit No. 98a through 98e shows a distributiqn of air 

28 samples and reference to the PEL for lead. Only three of the 910 samples taken by AGRA during 

29 the period exceed the PEL for lead. Mr. Gilmore interpreted the three high samples as statistical 

30 outliers and did not believe that these samples reflected actual levels when considered with the 

31 other 900 samples. 

32 
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1 Richard Kelly testified that he worked for Morrison Knudsen and was working at the Sea Fab 

2 site in January 2000, and that on his second day of working on the site, an AGRA empl~yee asked 

3 him to wear an air monitor. This monitor apparently registered a reading of 51 micrograms per 

4 cubic meter of lead. This is 1 microgram over the PEL of .lead of 50 micrograms per cubic meter. 

5 Based on this sample, work was hemed at the Sea Fab site and Mr. Kelly and other workers were 

6 told by Bob Johnson, the rylorrison Knudsen safety and health officer, that based on the air sample, 

l'Mf ~ 'Kelly; as" weif as Oth'erworkerfi,'sfi6Lild'have' a 6160d 'tesff6r Tead:"Mr.' KeIW"testified' that he had '. 

8 the blood test 'and that the results were within normal limits. 

9 Phillip M. Peters, the director of the industrial hygiene laboratory with the Department of 

10 Labor and Industries, testified that an air sample of 51 micrograms per cubic meter for lead was: 

11 

12 

an area of non-determination. It's not a potential violation. In compliance testing it's 
called non-determination, where the sample exceeds the standard, but the lower 
confidence limit does not, and so you can't tell whether the sample is in or out of 

13 compliance, and they call it non-determination. 

14 12/13/01 Tr. at.77. 
15 Mr. Peters' also testified that no' 'samples of soil or air from the Harbor Islarid Terminal 18 

16 project were submitted to his laboratory as a part of this investigation. Mr. Peters also was of the 

17 opinion that 'the 900 air samples would comprise an adequate representational sampling to 

18 characterize an exposure. 
19 Finally, Peter H., Wahl, a medical doctor who is board certified in internal medicine, 

20 occupational medicine,' and toxicology, testified .that he reviewed 53 blood test results for 

21 employees of Morrison Knudsen on the Harbor Island project. In Dr. Wahl's opinion, these blood 

22 tests, together with the air monitoring results, indicate that Morrison Knudsen employees were not' 

23 significantly exposed to lead or arsenic on the site. 
24 The facts in this record do not support Mr. Davis's belief that there was an overexposure to 

25 lead. On the contrary, the facts in the record establish just the opposite. It is apparent from the 

26 record that Morrison Knudsen had in place the required controls, practices, and PPE to reduce and 

27 maintain exposure at or below the PEL. Additionally, there is no credible evidence in this record of 

28 any overexposure of lead to any Morrison Knudsen employee. The Department has failed to 

29, establish that Morrison Knudsen violated WAC 296-62-3060(1 )(a). Citation 1, Item 11 is vacated. 
30 Citation 2, Item 1a cites a violation of WAC 296-62-30225(1). This WAC requires the 

31 employer to co~duct monitoring for ionizing radiation during initial site entry when the site 
32 evaluation produces information that shows the potential for ionizing radiation or where the site 
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1 information Is" not sufficient to rule out the possibility of the condition. The required monitoring must 

2 be done with a direct reading instrument. 

3 McClelland Davis, the Department inspector; testified. that he based this alleged violation on 

4 his belief that "there may have been a company or an employer that used radioactive material in 

5 some way" on Harbor Island in the past and "it's a possibility that, in my mind, existed and needed 

6 to "be ruled out." 12/19/01 Tr. at 124. Mr. Davis's belief is the only basis in this record for 

7" cOhcfudhig" that forliiiiig:radiat"lori poseid""a""risk on 'Harbor-Island. There'"js""iicievid-ence "Iidhis" record" 

8 to suggest that ionizing radiation ever existed on Harbor Island~ Mr. Davis's speculation alone is 

9 insufficient to form a basis for th~ violation. The Department has failed to present evidence to 

10 establish that Morrison Knudsen violated WAC 296-62-30225(1). Citation 2, Item 1a is vacated. 

11 Citation 2, Item 1b cites a violation of WAC 296-62-30225(4). This wAc section requires the 

12 employer to establish an ongoing air monitoring program which must be implemented after si~e 

13 characterization has" determined that the site is" safe for the startup of operations. The Department 

14 "E4l1eges generally that Morrison Knudsen failed to conduct thl? requir~d monitoring. McClelland 

15 Davis testified that he based this allegation on the failure of Morrison Knudsen to conduct air 

16 monitoring prio~ to January 5, 2000, and for Morrison Knudsen's failure to monitor for ionizing 

17 radiation. 

18 WAC 296-62-30225(4) require~ an air monitoring program "in accordance with WAC 296-62-" 

19 30710 and WAC 296-62-30715. The" Department previously" cited violations of theSE;! WAC 

20 provisions in Citation 1, Items ?b, 5c, and 6a. We vacated all of these alleged violations. We 

21 vacate Citation 2," Item 1 b for the same reasons set forth in our discussions regarding Citation 1, 

22 Items 5b and 5c, as well as Item 6a. Additionally, we find that the air monitoring done by AGRA, 

23 which consisted of over 900 samples, w~s sufficient to satisfy the requirements of WAC 296-~2-

24 30710. AGRA performed periodic monitoring. The monitoring was done based on daily review of 

25 the work to be perforlT!ed and the location of the w~:>rk. This was part of the standard procedure 

26 used on the Harbor Island site. Although McClelland Davis believes additional monitoring was 

27 required, the Department has offered no facts to indicate that the monitoring done by AGRA fails to 

28 meet the requirements of WAC 296-62-30710 or WAC 296-62-30715. Finally, we once again find 

29 that there is no evidence to support Mr. Davis's belief that monitoring for ionizing "radiation was 
, " 

30 required on the Harbor "Island worksite. The Department has failed to establish that Morrison 

31 Knudsen violated WAC 296-62-30225(4). Citation 2, Item "1b is vacated. 

32 
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1 Citation 2, Item 2 cites a violation of WAC 296-62-3110(1). This WAC section requires the 

2 employer to develop and .implement an emerge,ncy response plan to handle anticipated 

3 emergencies prior to the commencement of hazardous waste operations. The Department 

4 specifically alleges that Morrison Knudsen failed to include provisions for hazardous chemical 

5 releases in the plan. McClelland Davis testified that he based this allegation on his review of 

6 Morrison Knudsen's safety and health prog~am and "did not see anything for hazardous chemical 

. 7 . rereases:"·· Rs"fiirthe·rtesfified that ·'he·Was 'concerned abdufhazarddus ··chefiiical . releases"from :. 

8 d~ums of unknown content, hazardous materials left in buildings, underground storage tanks, and a 

9 field truck that had a punctured tank. Mr. Davis referred to one specific inciden.t involving a diesel 

10 fuel spill. 

11 We have reviewed Exhibit No.2, which is Appendix A to Morrison Knudsen's site safety and 

12 health plan, to determine if the plan meets the req~irements of WAC 296-62-3110(1). We find that 

13 it does. Section 11 of Appendix A is titled "Spill Containment Plan." Section 11 states, in part, that 

14 "spill and release' accident during remediation could occur, invol.ving residue process material and 

15 rinsates from decontamination activitIes." Section 11 then details' the response ·to be taken. 

16 Section 11.1 i.s titled "Preplanning for Spill Control;" Section 11.2 is titled "Spill and Fire Control 

17 Materials and Equipment;" Section 11.3 is titled "Spill Control Measures;" Section 11.4 is titled 

18 "Drum, Container, and Tank Handling and Moving Procedures;" Section ·11.5 is titled "Initial 

19 Reporting and Management of Incidents;" and Section 11.6 is titled "Response Actions." 

20 We have read all of Section 11 of Appendix A to Morrison Knudsen's site safety and health 

21 plan. Section 11 is clearly an emergency response plan for hazardous releases. Section 11 of 

22 Appendix A meets the requirements of WAC 296-62-3110(1). Citation 2, Item 2 is vacated. 

23 Citation 2, Item 3 cites a violation of WAC 296-62-30510(1 )(d). This WAC section requires 

24 the employer to make medical examinations and consultations available to each employee as soon 

25 as possible upon notification by an employee that the employee has developed signs or symptoms 

26 indicating possible overexposure to hazardous substances or that the employee has been exposed 

27 above the permissible exposure limits .. Citation 2, Item 3 is merely a recitation of the provisions of 

28 WAC 296-62-30510(1)(d). The Department fails to aUege that Morrison Knudsen violated this WAC 

29 provision. McClelland Davis, the Department inspector, testified that "I found there was an 

30 employe~ who told his superVisor, who told Mr. Johnson and this Mr. Johnson did not refer this 

31 employee for medical examination as required." 12/19/00 Tr. at 129. This is apparently the basis 

32 
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1 for Mr. Davis's decision .to include the language of WAC 296-62-30510(1 )(d) as a part of this 

2 citation. 

3 Although the Department has failed tq allege that Morrison Knudsen violated the provisions 

4 of WAC 296-62-30510(1 )(d), we have reviewed this record to determine If we could find evidence 

5 that would support Mr. Davis's belief that an employee notified Morrison Knudsen of symptoms 

6 associated with possible overexposure to hazardous substances. We have reviE;lwed the testimony 

. 7·· 6fHockYBrodk;·DaTlny Becker, Richa-rd Kelly,.·'G1enhWestphaIEm,'LaWrenceRdgers,Henry Eger, 

8 Eugene Voss, Ron Slater, Don Fleming, Douglas Frizzell, and Johnie Wilkins, who were all 

9 employees of Morrison Knudsen on t.he Harbor Island worksite. Of these workers, only Henry Eger 

10 testified that he reporte~ nosebleeds, headaches, blurry vision; and slight nausea to ~orrison 

11 Knudsen's site safety officer, Bob Johnson. Rocky Brock, Richard Kelly, and Glenn Westphalen 

12 testified that they experienced headaches and dizziness while working at the Harbor Island site, 

13 however, they did not report it to their employer. Don Frizzell testified that he worked for Morrison 

14 Knudsen at the Harbor Island site and was the shop steward for 23 to 25 operators. None of these 

15 workers ever reported illnesses ·associated with their work on Harbor Island. 

16 Thisreco_rd establishes that four workers experienced symptoms of headaches, dizziness, or 

. 17 nosebleeds. There is no evidence in the record to establish any specific exposure that could have 

18 caused these symptoms. ·Mr. Davis apparently believes that the symptoms experienced by these 

. 19 four workers are related to exposure to hazardous sUb.stances. However, there are no facts in this 

20 record to establish an exposure to hazardous substances. or to relate the symptoms to any specific 

21 hazardous substance. Sased on this record, we are unable to determine the cause of these 

22 workers' symptoms. The Department has neither alleged nor offered any proof that Morrison 

23 Knudsen violated WAC 296-62-30510(1)(d). Citation 2, Item 3 is vacated. 

24 

25 

26 

27 

28 

29 

.30 

31 

32 

1. 

FINDINGS OF FACT 

The Department of Labl?r and Industries received an oral complaint 
against. a Morrison Knudsen worksite on Harbor Island in Seattle, 
Washington on April 18,2000. The Department began its investigation, 
inspection, and/or survey that revealed alleged violations on April 21, 
2000, the date McClelland Davis held an opening conference with 
Morrison Knudsen at 3411 11th Ave. S.W., Seattle, Washington, on 
Harbor Island. 

The Department issued Citation and· Notice No. 303604540 on 
October 20, 2000, in which it alleged 34 violations of WAC 296-62 and 
assessed a total penalty of $48,500. The employer filed a Notice of 
Appeal with the Department of ~abor and Industries Safety Division on 
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November 6, 2000. The Department issued a Notice of Reassumption 
of Jurisdiction on November 16, 2000., The parties agreed to an 
extension of the reassumption period and that the Corrective Notice of 
Redetermination would be issued no later than January 12, 2001, 

On December 21, 2000, the Department issued a Notice of Decision in 
which it canceled the reassumption hearing $et for December 6, 2000. 
The Department transmitted the appeal to the Board as' a direct appeal 
on February 21, 2001. A Notice of Filing of Appeal was issued on February 21 ;200{ .' ... ...... ,.. - .... .......- .. " ...... , ........ , '.' , 

2. Morrison Knudsen received the notice to begin work on the' Terminal 18 
Redevelopment Project on November 1, 1999. The work that Morrison 

. Knudsen contracted to perform was the redevelopment of selected 
portions of Harbor Island. This work included building demolition, 
roadway demolition, railway demolition, installation of new roadways 
an.d railways, erection of new buildings, removal and replacement of 
underground utilities, above ground hazardous material abatement that 
was done by subcontractors, contaminated soil handling for the Port of 
Seattle, and underground storage tank removal. The contaminated soil 
handling was contractual support for the Port of Seattle soil remediation 
actiVities. 

3. . Harbor Island was placed on the. National Priorities list by the 
Environmental Protection Agency in 1983. A Record of Decision was 
issued by the agency In 1993, listing the remedial actions that were 
required to be taken on Harbor Island. A Consent Decree was later 
Issued by the U.S. District Court, incorporating the Record of Decision 
and its supplement. Prior to the beginning of work at Terminal 18, the 
Port had all known "hot spots" removed. These "hot spots" consisted of 
total petroleum hydrocarbons (TPH), PCBs, and soil mixed with 
carcinogens. 

4. The Department's pleadings in this matter were not frivolous and were 
based on reasonable investigation into the law and the facts. Morrison 
Knudseri is to receive no relief pursuant to its Motion 'for Sanctions. 

5. Morrison Knudsen's activities at Harbor Island were covered by Part P, 
WAC 296-62-300, et seq., and Morrison K.nudsen was required to 
comply with the standards contained therein. 

6. Citation. 1,lter'n 1 a: Morrison Knudsen had a written site-specific safety 
and health plan for its activities on Harbor Island. The elements of the. 
site-specific safety and health pla'n included a safety and health risk or 
hazard analysis for each site task and operation found in thework plan. 
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7. 

'"'' 

Citation 1, Item 1b: Morrison Knudsen had a written site-specific safety 
and health plan for its activities on Harbor Island. The elements of the 
Harbor Island site-specific safety and health plan included a provision 
for personal protective equipment to be used by employees for each of 
the site tasks and operations being conducted, as required by the 
personal protective equipment (PPE) program in WAC 296-62-30615. 

8. Citation 1, Item 1 c: Morrison Knudsen had a written site-specific safety 
and health plan for its activities on Harbor Island. The elements of the 

, s1te~speclfrc' 'safefy'iind -Hea1tfi" 'plari ,'failed 'tci 'includs' 'iiiformation"'oh 
maintenance and calibration of sampling equipment. The Department 
has offered no factual basis to establish that failing to include the 
maintenance and calibration methods for air sampling equipment would 
create a sUbstantial probability that death or serious physical harm could 
result. This violation is best characterized as a general violation with no 
penalty. 

9. Citation 1, Item 1 d: Morrison Knudsen had a written site-specific safety 
and health plan for its activities on Harbor Island. The elements of the 
site-specific safety and health plan included site control measures as set 
forth in WAC 296-62-3030 through WAC 296-62-30315. 

10. Citation 1, Item 1 e: Morrison Knudsen had a written site-specific safety 
_ and health plan for its activities on Harbor Island. The elements of the 
site-specific safety and health plan - included decontamination 
procedures as set forth in WAC 296-62.:.3100 through WAC 296-62-
31015. 

11.' Citation 1, Item 1f: ,The Department has failed to make a prima facie 
case, that Morrison Knudsen's site-specific safety and health plan for 
Harbor Island failed to include an emergency response plan that meets 
the requirements of WAC 296-62, Part R, for safe and effective 
responses to emergencies, including necessary PPE and other 
equipment. - ' 

12. Citation 1, Item 19: The Department has failed to present a prima facie 
case that Morrison Knudsen's site control program failed to include a 
site map; site work zone; the use of a buddy system; site 
communications including alerting means for emergencies; the ,standard 
operating procedures or safe work' practices; and identification of the 
nearest medical assistance. 

13. Citation 1, Item 1 h: Morrison Knudsen had a written site-specific safety 
and health program for its activities on Harbor Island. This program 
-addressed PPE selection based on site hazards. 

D -46 
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14. Citation 1, Item 1 i: Morrison Knudsen 'had a written PPE program that 
was part of the site-specific safety and health program for Harbor Is/and, 
which addressed the issue of PPE decontamination and disposal. 

15. Citation, 1, ,Item 2a: Morrison Knudsen's site safety and health 
supervisor, or anot~er individual who was knowledgeable in 
occupational safety and health and who was acting on behalf of the 
employer, conducted inspections as necessary to determine the 
effectiveness of the site safety and health plan. Deficiencies in the 

"effeCtivenes's : "of , the" 'sne 'safety-'aiid' health-plaiiw9rs''--cdrrected''as' 
nec~ssary by Morrison Knudsen. 

16.. Citation 1, 'Item 2b: The Department has failed to make a prima facie 
case that Morrison Knudsen failed to develop and communicate a 
decontamination procedure to employees and implement the 

. decontamination procedure before the employees or equipment entered 
, areas on site where potential for exposure to hazard substances exists: 

17. Citation 1, Item 2c: The Department, has failed to make a prima facie 
case that Morrison Knudsen's site safety and health supervisor failed to 
monitor decontamination procedures to determine their effectiveness. 

18. Citation 1 J Item 2d: The Department has failed to make a prima facie 
case that Morrison Knudsen failed to implement appropriate site control 
procedures to control employee exposure to hazardous substances 
before clean-up work began. 

19. Citation 1, Item 3a: Morrison Knudsen performed a preliminary 
evaluation of the Harbor Island site to determine its characteristics prior 
to site entry. The preliminary evaluation was done by qualified 
personnel and was done in order to aid in the selection of appropriate 
'employee protection methods prior to site entry. A more detailed 
evaluation of the site-specific characteristics was performed daily by 
qualified persons in order to further identify existing site hazards and to 
further aid in the selection of appropriate engineering controls and 
personal protective equipment for the tasks to be performed. 

20. Citation 1, Item 3b: During the preliminary survey, Morrison Knudsen 
identified all suspected conditions that could pose inhalation or skin 
absorption hazards that are immediately dangerous to life or health and 
all other conditions that may cause death or serious harm. These 
conditions were evaluated 'during the detailed survey. 

21. Citation 1 J Item 3c: ,The Department has failed to make a prima facie 
case that Morrison Knudsen failed to select appropriate PPE during 
initial site entry for the identified hazards or that Morrison Knudsen failed 
to ensure that the appropriate PPE was being used in accordance with 
WAC 296-62-3060 through WAC 296-62-30615. 
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22. 

23. 

24. 

25. 

Citation 1, Item 4a: Morrison Knudsen made information available to 
employees concerning the chemical, physical, and toxicological 
properties of each substance known, or expected to be present on site 
that was available to Morrison Knudsen and relevant to the duties an 
employee was expected to perform prior to the commencement to work 
activities. ' 

Citation 1, Item 4b: The Department has failed to make a prima facie 
case that Morris'on Khuds~n' failed 'to :develop' and 'iriiplehlenf a -prograiTi~ 
as a part of its safety and health program, to inform employees, 
contractors, and subcontractors who are actually engaged in hazardous 
waste operations of the nature, level, and degree of exposure likely as a 
result of participation in such hazardous waste operations. 

Citation 1, Item 5a: The Department has failed to make a prima facie' 
case that Morrison Knudsen failed to conduct, representative air 

,monitoring upon Initial entry to an area containing hazardous waste 
containination in order to identify any IDLH condition, exposure over 
permissible exposure limits or Pl!blished exposure levels, exposure over 
radioactive materials dose limits, or other dangerous condition, such as 
the presence of flammable atmospheres or oxygen "deficient 
environments. 

Citation 1, Item 5b: Morrison' Knudsen conducted periodic monitoring 
when the possibility of an immediate danger to life and health condition 

. develope,d or when there was an indication that exposures, may have 
risen over permissibl~ exposure limits or published exposure levels 
since prior monitoring. This periodic monitoring was done when work 
began on different portions of the worksite on Harbor Island. 

26. Citation 1, Item 5c: Morrison Knudsen conducted periodic monitoring 
when the possibility of an immediate danger to life and health condition 
developed or when there was an indication that exposu res may have 
risen over permissible exposure limits or published exposure levels 
since prior monitoring. T~is periodic monitoring was done when 
contaminants other than those previously identified were being handled. 

27. Citation 1, Item 6a: Morrison Knudsen monitored employees likely to 
have the highest exposure to hazardous substances and health hazards 
likely to be present above permissible exposure limits or published 
exposure levels by using personal sampling frequently enough to 
ch~racterlze employee exposur~s. The Department has failed to 
establish that any employees of Morrison Knudsen handled drums of 
'unknown materials or worked in spill ponds around leaky drums of 
unknown materials. 
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28. Citation 1 ~ Item 6b: The D~partment has failed to make a prima facie 
case that employees of Morrison Knudsen handled unlabeled drums 
and containers without considering the containers and drums to contain 
hazardous substances. 

29. Citation 1, Item 6c: The Department has failed to make a prima facie 
case that employees of Morrison Knudsen who were exposed to the 
transfer operation were not warned of the potential hazards associated 
with the contents of .the drums or containers prior to the movement of 

. the!" ai'i.:n'ns otcbntain'ers;'" ... ., . . . ....... . . '. . ..... .. 

30. Citation 1, Item 6d: The Department has failed to make a prima facie 
case that employees of Morrison Knudsen moved drums and containers 
that could not be moved without rupture, leakage, or spillage, and did 
not first empty the drum or container into a sound container using a 
device classified for the.material being transferred. 

31. Citation 1, Item 7a: The Department has failed to make a prima facie 
case that an employee' of Morrison Knudsen, who was wearing 
permeable clothing that became wetted with hazardous substances, did 
not Immediately remove the clothing and proceed to shower, and tne 

. clothing was not disposed of or decontaminated before wom home. 

32. Citation 1, Item 7b: The Department has failed to allege that Morrison 
Knudsen violated the provisions of WAC 296~62~31020. Additionally, 
the Department has failed to make a prima. facie case that there were 
decontamination procedures which indicated a need for regular showers 
and 'change rooms outside of a contaminated area. 

33. Citation 1, Item 8: Morri~~n Knudsen failed to provide 40 hours of 
training and a minimum of three days actual field experience, under the 
direct supervision of a trained, experienced supervisor, for general site 
workers required to wear Level C or Level D personal protective 
equipment, equipment operators, or transport field operators who were 
engaged in activities which had the potential to expose the workers to 
hazardous. substances ~nd health hazards. The Department has 
offered no factual basis to determine that failure to provide the 
necessary training would create a SUbstantial probability that death or 
serious physical harm could result. This violation is best characterized 
as a general violation with no penalty. 

34. Citation 1, Item 9: Morrison Knudsen failed to provide on-site 
management and supervisors directly respo.nsible for or who supervised 
employees engaged in hazardous waste operations with the initial 
training listed in WAC 296~62-30410, and additional three days of 
supervised field experience and at least eight additional hours of 
specialized training at the time of job assignment. The Department has 
offered no factual basis to determine that failure to provide this 
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necessary training would create a substantial probability that death or 
serious physical harm could result. This citation is best characterized as, 
a general violation with no penalty. 

35. Citation 1, Item 10: Morrison Knudsen had a written respiratory 
protection program on site and in effect as of November 1, 1999, that 
contained procedures for selecting respirators for use on site, and a list 
identifying the proper type of respirator for each respiratory hazard; 
medical evaluations of employees required to use respirators; fit testing 
procedlJres'fo'f 'tight":fitting' respirators;' procedlires'fot'proper 'usefof 
respirators in routine tasks, non-routine tasks, reasonably foreseeable 
emergency and rescue situations; procedures for issuing the proper type 
of respirator based on the respiratory hazard for each employee; 
procedures and schedules for cleaning, disinfecting, storing, inspecting, 
repairing, discarding, and otherwise maintaining resplratC?rs; procedures 
to make sure adequate air quality, quantity, and flow of breathing air for 
atmosphere-supplyin.g respirators; training of employees in the 
respiratory hazards to which they are potentially exposed during routine, 
non-routine, and unforeseeable emergency and rescue situations; 
training of employees in the proper use of respirators, including putting 
on and removing them, any limitations on their use, and their 
maintenance and procedures for regularly evaluating the effectiveness 

, of the program. Morrison Knudsen implemented engineering controls, 
work practices, personal protective equipment, or a combination of 
these, to protect employees from exposures to hazardous substances 
and health hazards. These engineering control~, work practices, and 
PPE were directed to substances regulated in chapter 296-62 WAC. 
These engineering controls and work practices were instituted to reduce 
and maintain employee exposure at or below the permissible exposure 
limit for substances regulated by WAC 296-62. Morrison Knudsen 
employees were not overexposed to lead without the use of proper 
personal protective equipment. 

36. Citation 1, Item 11: Morrison Knudsen instituted engineering controls 
and work practices to reduce and maintain employee exposure' at or 
below the permissible exposure limits for substances regulated by 
WAC 296-62. Morrison Knuds.en employees were not overexposed to 
lead while working on the Harbor Island site. 

37. Citation 2, Item 1a: The Department has failed to make a prima facie 
case that Morrison Knudsen was required to monitor with direct reading 
instruments for hazardous levels of ionizing radiation. 

38. Citation 2, Item 1 b: Morrison Knudsen had an ongoing air monitoring 
program in accordance with WAC 296-62-30710 and WAC 296-62-
30715. The air ,monitoring program was implemented after the site had 
been characterized and it was determined that the site was safe for the 
start of operations. 
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39. Citation 2, Item 2: Morrison Knudsen developed and implemented an 
. emergency response plan within the scope of WAC 296-62-30001 (1 )(a) 
and (b) to handle anticipated emergencies prior to the commencement 
of hazardous waste operations. The plan was in writing and available 
for inspection and copying by employees and their representatives, 
WI$HA personnel, and other governmental agencies with relevant 
responsibilities. The plan included' provisions for hazardous chemical 
releases. 

40. Citation 2, Item 3: The Department has not alleged .that Morrison 
Knud.sen violated the provisions of WAC 296-62-30510(1)(d). The 
Department has failed to make a prima facie case that Morrison 
Knudsen failed to provide medical' examinations and consultations to 
employees after being notified by an employee that the employee had 
developed signs or symptoms indicating possible overexposure to 
hazardous substances or health hazards, or that the employee had 
been injured or exposed above the permissible exposure limits or 
published exposure levels in an emergency situation. 

CONCLUSIONS OF LAW 

1. The Department of Labor and Industries issued Ci~ation and Notice 
No. 303604540 within the requirements of RCW 49.17.120(4). 

2. The Board of Industrial Insurance Appeals has jurisdiction over the 
parties to and the subject matier of this appeal. 

3. Morrison Knudsen's activities at Harbor Island were covered by Part P, 
WAC 296-62-300, et seq., and Morrison Knudsen was required to 
comply with the standards contained therein. 

4. The Department's pleadings in this matter were not frivolous and were 
based on reasonable investigation, into the law and the facts. Morrison 
Knudsen is to receive no relief pursuant to its Motion for Sanctions. 

5. 

6. 

7. 

8. 

Citation 1, Item 1.a: No violation of WAC 296-62-30135(2)(b) has been 
established, and Citation 1, Item 1a Is vacated. ' 

Citation 1, Item 1 b: No violation of WAC 296-62-30135(2)(d) has been 
established, and Citation '1, Item 1 b is vacated. 

Citation 1, Item 1 c: Morrison Knudsen violated the provIsions of 
WAC 296-62-30135(2)(f) by failing to include information in its site 
safety and health plan on maintenance and calibration of sampling 
equipment. This is a general violatio'n with no penalty. 

Citation 1, Item 1 d: No violation of WAC 296-62-30135(2)(g) has been 
'established, and Citation 1, Item 1 d is vacated. 
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Citation 1, Item 1e: No violation of WAC 296-62-30135(2)(h) has been 
established, and Citation 1, Item 1 e is vacated. 

Citation 1, Item 1f: No violation of WAC 2£:)6-62-30135(2)(i) has been 
established, and Citation 1, Item 1f is vacated. 

Citation 1, Item 1 g: No violation of WAC 296-62-30310 has been 
established, and Citation 1, Item 1 9 is vacated. . 

";" .. ~ '" ."'" : . 

Citation 1, Item 1 h: No violation of WAC 296-62-30615(1) has been 
established, and Citation 1, Item 1 h is vacated. 

Citation 1, Item 1i: No violation of WAC 296-62-30615(5) has been 
. established, and Citation 1, Item 1 i is vacated. 

Citation 1, Item 2a:. No violation of WAC 296-62-30145 has been 
established, and Citation 1, Item 2a is vacated. ' 

Citation 1, Item 2b: No violation of. WAC 296-62-3100(2)(a) has been 
established, and Citation 1, Item 2b is vacated. 

Citation 1, Item 2c: No violation of WAC 296-62-3100(2)(d) has been 
established, and Citation 1, Item 2c is vacated. 

Citation 1, Item 2d: No violation of WAC 296-62-3030 has been 
established, and Citation 1, Item 2d Is vacated. 

Citation 1, Item 3a: No violation of WAC 296-62-30205 has been 
established, and Citation 1,'ltem 3a is vacated .. 

Citation 1, Item 3b: No violation of WAC 296-62-30210 has been 
established, and Citation, 1, Item 3b is vacated. 

Citation 1, Item 3c: No violation of WAC 296-62-30220(4) has been 
established, and Citation 1, Item 3c Is vacated. 

Citation 1, Item 4'8: No violation of WAC 296-62-30235 has been 
established, and Citation 1, Item 4a is vacated. 

Citation 1, Item 4b: No violation of WAC 296-62-3080 has been 
. established, and Citation 1, Item 4b is vacated. 

. Citation 1, Item 5a: No violation of WAC 296-62-30705 has been 
established, and Citation 1, It~m Sa is vacated. 

Citation 1, Item 5b: No violation of WAC 296-62-30710(1) has been 
established, and Citation 1, Item 5b is vacated. 

52 0-52 



1 

2 

3 

4 

5 

6 

T" 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

25. Citation 1, Item 5c: No violation of WAC 296-62-30710(2) has been 
established, and Citation 1, Item 5e is vacated. 

26. Citation 1, Item 6a: No violation of WAC 296-62-30715 has been 
established, and Citation 1, Item 6a is vacated. 

27. Citation 1, Item 6b: No violation of WAC 296-62-3090(4) has been 
established, and Citation 1, Item 6b is vacated. 

.. . ... ,'., ... ; ,... " .... ~ ~ ... ' . . . .. .-" . '~'. . .. " . "" : .... : ."... .. " ...... : .... -........ . 

28. Citation 1, Item 6e: No violation of WAC 296-62-3090(6) has been 
established, and Citation 1, Item 6c is vacated. 

29. Citation 1, Item 6d: No violation of WAC 296-62-3090(9) has been 
established, and Citation 1, Item 6d is vacated. 

30. Citation 1, Item 7a: No violation of WAC 296-62-31015(2) has been 
established, and Citation 1, Item 7a,is vacated. ' 

31. Citation 1, Item 7b: No violation of WAC 296-62-31020 has been 
established, and Citation 1, Item 7b is vacated. 

32. Citation 1; Item 8: Morrison Knudsen violated the provIsions of 
WAC 296-62-30410(2) by failing to provide the required 40 hours of 
training and a minimum three days actual. field experience under the 
direct supervision of a trained, experienced supervisor for general site 
workers required, to wear Level C or Level D personal protective 
equipment, equipment operators, or transport field operators who were 
engaged in activities that had the potential to expose the workers to 
hazardous substances and health hazards. This violation is a general 
violation wittino penalty. 

33. Citation 1, Item 9: Morrison Knudsen violated the provisions of 
WAC 296-62-30415 by failing to provide on-site management and 
supervisors directly responsible for cir who supervised employees 
engaged in hazardous waste operations with the initial training listed in 
WAC 296-62-30410, and additional three days of supervised field 
experience and at least eight additional hours of specialized training at 
the time of job assignment. This citation is a general violation with no 
penalty. ' 

34. Citation 1, Item 10: Morrison Knudsen's written respiratory ,protection 
program did not violate WAC '296-62-07111. Citation 1, Item 10 is 
vacated. 

35. Citation 1, Item 11: No violation of WAC 296-62-3060(1)(a) has been 
established, and Citation"1, Item 11 is vacated. 
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36. Citation 2, Item 1a: No violation of WAC 296-62-30225(1) has been 
established, and Citation 2, Item 1a is vacated. 

37. Citation 2, Item 1b: No violation of WAC 296-62-30225(4) has been 
established, and Citation 2, Item 1 b is vacated. 

38. Citation 2, Item 2: No violation of WAC 2~6-62-311 0(1) has been 
established, and Citation 2, Item 2 is vacated. 

39. Citation '2, 'Item 3: No violation of WAC 296.:.62.:3051 0(1 )(d) has been 
established, and Citation 2, Item 3 is vacated. 

40. Citation and Notice No. 303604540 is affirmed as modified. 

It is ORDERED. 

Dated: November ~O, 2007. 

BOARD OF INDUSTRIAL INSURANCE APPEALS 

FRA: E. FENNERT ,JR. Member 

. ()LCj)~ 
CALHOUN DICKINSON Member 
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. STATE OF WASHINGTON 
KING COUNTY SUPERIOR COURT 

DEPARTMENT OF LABOR AND 
9 INDUSTRIES.. 

10· Plaintiff, 

11 v. 

12 MORRISON KNUDSEN, 

13 

14 

Defendant. 

NO. 03-2-14468-1 KNT 

FINDINGS OF FACT. 
CONCLUSIONS OF LAW AND 
JUDGMENT 

I. JUDGMENT SUMMARY (RCW 4.64.030) 
15 

1. 
16 

17 
2. 

18 
3. 

19 
4. 

20 
5. 

21 
6. 

22 
7. 

23 

Industries of the State . 

Judgment Debtor: 

Principa~.Amounts of Judgment: 

Interest to Date of Judgment: 

Attorney Fees: 

Costs: 

Other Recovery Amounts: 

Judgment Creditor: Department of Labor and 

of Washington 

Morrison Knudsen 

$-0.00-

$-0.00-

$200.00 

$110.00 

$-0.00-

8. Principal Judgment Amount shall bear interest at NI A % per annum. 
24 

9. Attorney Fees, Costs and Other Recovery Amounts shall bear Interest at 12% per 
25 annum. 

26 1/ 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT . ORIGINAL 

E - 1 

JOHN P. ERLICK 
KING COUNTY SUPERIOR COURT 

40 I FOURTH A VENUE NORTH 
KENT. W A 98032 

206-296-9345 . 

--. 



10. Attorneys for Judgment Creditor: Robert M. McKenna 
Attorney General 2 

3 

4 

5 

By: Beth A. Hoffman 
Assistant Attorney General 
Office of the Attorney General 
P.O. Box 40121 
Olympia, WA 98504-0121 
(360) 586-7731 

6 11. Attorney for Judgment Debtor: Aaron K. Owada 
Attorney at Law 
AMSLaw 7 

8 

9 

975 Carpenter Road NE, #201 
Olympia, WA 98516 
(360) 459-0751 

10 TIDS MATTER came on regularly for argument on November 12,2009, and the court 

11 having considered the arguments presented by the parties and the records and files herein, 

12 including: 

13 1. Certified Appeal Board Record provided by the Washington State Board of Industrial 

14 Insurance Appeals (Board) on or about February 25,2003; 

15 2. Supplemental Certified Appeal Board Record provided by the Board on or about 

16 January 31, 2008; 

17 3. 

18 4. 

19 5. 

Department of Labor and Industries' Trial Brief; 

Morrison Knudsen's Response to Department's Trial Brief; 

Department of Labor and Industries' Reply Brief; and 

20 the pleadings on file in this case and otherwise being fully advised on the matter, the court now 

21 makes the following: 

22 II. FINDINGS OF FACT 

23 1. On October 20, 2000, following an inspection of work being performed on 

24 Harbor Island, the Department of Labor and Industries (Department) issued Citation and 

25 Notice No. 303604540 (Citation) to Washington Group International d/b/a Morrison Knudsen 

26 
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1 (Morrison Knudsen). A copy of the Citation is attached hereto and incorporated by this 

2 reference. 

3 2. The Citation alleged violations of 35 different safety and health standards contained in 

4 the Washington Administrative Code (WAC), and assessed a total penalty of $48,500.00. 

5 With the exception of Citation 1, Item 10, all violations alleged in the Citation were of 

6 regulations contained within "Part P" of these standards. At the time the Citation was issued, 

7 "Part P" included WAC 296-62-300 - WAC 296-62-3195 and was entitled "Hazardous Waste 

8 Operations and Treatment, Storage, and Disposal Facilities." Part P has since been repealed 

9 and re-codified with amendments, but this matter is governed by Part P as it existed at the time 

10 the Citation was issued. 

11 3. Morrison Knudsen filed a timely appeal from the Citation with the Board. Hearings on 

12 Morrison Knudsen's appeal were held before a Board appointed Industrial Appeals Judge 

13 (IAJ). 

14 4. The original Board-level proceedings, including pre-hearing motions, the hearings 

15 themselves, and post-hearing briefing, provided Morrison Knudsen with a full opportunity to 

16 present all legal and factual challenges that it had against the Citation, and Morrison Knudsen 

17 did so. The Board's record from those proceedings thus contains all facts and arguments 

18 necessary to address the merits of each alleged violation. 

19 5. The JAr issued a Proposed Decision and Order (PD&O) dated June 19, 2002, which 

20 vacated the Citation in its· entirety. The IAI determined that Morrison Knudsen's 

21 Harbor Island activities were not subject to Part P. T~e PD&O contained Findings of Fact and 

22 Conclusions of Law consistent with this determination. 

23 6. 

24 7. 

On September 17, 2002 the Department filed a Petition for Review from the PD&O. 

The Board issued its firsf Decision and Order (First D&O) on December 3, 2002, which 

25 determined that the PD&O had reached the correct result. A copy of the First D&O is attached 

26 hereto and incorporated by this reference. 
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8. On January 3, 2003, the Department filed a timely Notice of Appeal from the First 

2 D&O to this Court. The parties fully briefed and argued their positions before this Court and 

3 on August 9,2004, this Court issued a Judgment and Order that reversed the First D&O. 

4 9. In its August 9, 2004 Judgment and Order, this Court found as fact and concluded as a 

5 matter of law that "Morrison Knudsen's work site on Harbor Island was an 'uncontrolled 

6 hazardous waste site' and that 'Morrison Knudsen was performing a 'clean-up operation' at 

7 Harbor Island". Having determined that the Board ~rred in its determination that Part P did not 

8 apply to Morrison Knudsen's work and worksite at Harbor Island, this Court set aside the 

9 Board's findings and conclusions to the contrary and remanded the Citation to the Board with 

10 instructions to consider the individual violations on their merits. ' 

11 10. In its August 9, 2004 -Judgment and Order, this Court also specifically ordered the 

12 Board to "find and conclude that Morrison Knudsen's activities at Harbor Island were covered 

13 by Part P ... and that Morrison Knudsen was required to comply with the standards contained 

14 therein." A copy of this Court's August 9, 2004 Judgment and Order is attached hereto and 

15 incorporated by this reference. 

16 11. Morrison Knudsen appealed this Court's August 9, 2004 Judgment and Order to the 

17 Court of Appeals. In a decision issued on August 15, 2005 and ordered published on 

18 October 13, 2005, the Court of Appeals affirmed this Court's August 9, 2004 Judgment and 

19 Order. Specifically, the Court of Appeals decided, as had this Court, that Morrison Knudsen 

20 was performing a "clean-up -operation" at Harbor Island, and that 'Harbor Island was an 

21 "uncontrolled hazardous waste site" during Morrison Knudsen's clean-up activities. The Court 

22 of Appeals determined that Harbor Island contained an accumulation of hazardous substances 

23 that created a threat to the health and safety of individuals. The Court of Appeals thus held 

24 that Morrison Knud~eri's ,Harbor Island work and worksite were subject to Part P, and that 

25 Morrison Knudsen was required to comply with Part P's standards during its work at 

26 
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Harbor Island. A copy of the· August 15, 2005 Court of Appeals decision is attached hereto 

2 and incorporated by this reference. 

3 12. Morrison Knudsen petitioned the Supreme Court for review of the. Court of Appeals' 

4 August 15, 2004 decision. The Supreme Court denied review and the matter returned to the 

5 Board. 

6 13. On November 20, 2007, the Board issued a Decision and Order on Remand from 

7 Superior Court (D&O on Remand). The D&O on Remand addressed 34 violations; of these, 

8 the Board vacated 31, including: 

9 a. Item I-la, Serious Violation of WAC 296-62-30135(2)(b). (Board Finding of Fact 

10 (FOF) 6, Conclusion of Law (COL) 5.) 

11 b. Item 1-lb, Serious Violation of WAC 296-62-30615. (Board FOF 7, COL 6.) 

12 e. Item 1-1d, Serious Violation of WAC 296-62-301 35(2)(g). (Board FOF 9, COL 8.) 

13 d. Item I-Ie, Serious Violation of WAC 296-62-30 135(2)(h). (Board FOF 10, COL 9.) 

14 e. Item I-If, Serious Violation of WAC 296-62-30135(2)(i). (Board FOF 11. COL 10.) 

15 f. Item 1-1g, Serious Violation of WAC 296-62-30310. (Board FOF 12, COL 11.) 

16 g. Item I-lh, Serious Violation of WAC 296-62-30615(1). (Board FOF 13, COL 12.) 

17 h. Item I-li, Serious Violation of WAC 296-62-30615(5). (Board FOF 14, COL 13.) 

18 i. Item 1-2a, Serious Violation of WAC 296-62-30145. (Board FOF IS, COL 14.) 

19 j. Item I-2b, Serious Violation of WAC 296-62-3100(2)(a). (Board FOF 16, COL 15.) 

20 k. Item 1-2e, Serious Violation of WAC 296-62-3100(2)( d). (Board FOF 17. COL 16.) 

21 1. Item 1-2d, Serious Violation of WAC 296-62-3030. (Board FOF 18, COL 17.) 

22 m. Item 1-3a, Serious Violation of WAC 296-62-30205. (Board FOF 19, COL 18.) 

23 n. Item 1-3b, Serious Violation of WAC 296-62-30210. (BoardFOF 20, COL 19.) 

24 o. Item 1-3c, Serious Vioiation of WAC 296-62-30220(4). (Board FOF 21, COL 20.) 

25 p. Item 1-4a, Serious Violation of WAC 296-62-30235. (Board FOF 22, COL 21.) 

26 q. Item I-4b, Serious Violation of WAC 296-62-3080. (Board FOF 23, COL 22.) 
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1 r. Item 1-5a, Serious Violation of WAC 296-62-30705. (Board FOF 24, COL 23.) 

2 s. It~m 1-5b, Serious Violation of WAC 296-62-30710(1). (Board FOF 25~ COL 24.) 

3 t. Item 1-5c, Serious Violation of WAC 296-62-30710(2). (Board FOF 26, COL 25.) 

4 u. Item 1-6a, Serious Violation of WAC 296-62-30715. (Board FOF 27, COL 26.) 

5 v. Item 1-6b, Serious Violation of WAC 296-62-3090(4). (Board FOF 28, COL 27.) 

6 w. Item 1-6c, Serious Violation of WAC 296-62-3090(6). (Board FOF 29, COL 28.) 

7 x. Item 1-6d, Serious Violation of WAC 296-62-3090(9). (Board FOF 30, COL 29.) 

8 y. Item.1-7a, Serious Violation of WAC 296-62-31015(2). (Board FOF 31, COL 30.) 

9 z. Item 1-7b, Serious Violation of WAC 296-62 .. 31020. (Board FOF 32, COL 31.) 

10 aa. Item 1-11, Serious Violation of WAC 296-62-3060(1)(a). (Board FOF 36, COL 35.) 

11 bb. Item 2-la, General Violation of WAC 296-62-30225(1). (Board FOF 37, COL 36.) 

12 cc. Item 2-lb, General Violation of WAC 296-62-30225(4). (Board FOF 38, COL 37.) 

13 dd. Item 2-2, General Violation of WAC 296-62-3110(1). (Board FOF 39, COL 38.) 

14 ee. Item 2-3, General Viol~tion of WAC 296-62-305 1 O(l)(d). (Board FOF 40, COL 39.) 

15 14. The D&O on Remand reclassified the three remaining violations it considered from 

16 "serious" to "general" and reduced their associated penalties to $0. These included: 

17 a. Item 1-1 c, Serious Violation of WAC 296-62-30135(2)(1). (Board FOF 8, COL 7.) 

18 b. Item 1-8, Serious Violation of WAC 296-62-30410(2). (Board FOF 33, COL 32.) 

19 c. Item 1-9, Serious Violation of WAC 296-62-30415. (Board FOF 34, COL 33.) 

20 A copy of the Board's D&O on Remand is attached hereto and incorporated by this reference. 

21 Unless otherwise indicated, further references in this Judgment to Findings of Fact and 

22 Conclusions of Law are to those contained in the D&O on Remand. 

23 15. The Board's Finding of Fact No.1, is an incomplete recitation of the procedural 

24 history. It omits reference to any proceedings that occurred after February'21, 2001, including: 

25 (a) this Court's August 9, 2004 Judgment and Order; (b) the Court of Appeals' August 15, 

26 2005 decision; and (c) the Supreme Court's denial of review of the Court of Appeals' 
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August 15, 2005 decision. Finding of Fact 1 should be corrected to include references to and 

2 summaries of the above proceedings, as well as to: Cd) The Board's D&O on Remand; (e) this 

3 Judgment and its Findings of Fact and Conclusions of Law; and (f) any appellate 

4 determinations made after this Judgment is entered. 

5 16. The Board's Findings of Fact Nos. 2, 3, 4, 5 and 37 are supported by substantial 

6 evidence in the record. 

7 17. To the extent that it contains language in addition to that which appeared in Finding of 

8 Fact No.7 in the First D&O, the Board's Finding of Fact No. 35 is contrary to this Court's 

9 August 9, 2004 Judgment and Order, contrary to the Court of Appeals' August 15, 2005 

10 decision, and is not supported by substantial evidence in the record. Accordingly, it should be 

11 set aside. 

12 18. The Board's Findings of Fact Nos. 6 through 34, 36, and 38 through 40 are contrary to 

13 this Court's August 9, 2004 Judgment and Order; contrary to the Court of Appeals' August 15, 

14 2005 decision and are not supported by substantial evidence in the record .. Accordingly, they 

15 should be set aside. 

16 19. Contrary to this Court's August 9, 2004 Judgment and Order, the D&O on Remand 

17 fails to include Finding of Fact No.4 from the First D&O. The Board's Findings of Fact 

18 should be amended to include Finding of Fact No.4 from the First D&O. 

19 20. This Court's August 9,2004 Judgment and Order, which was affirmed by the Court of 

20 Appeals, included, among others, the following Findings: 

21 a. Morrison Knudsen's work site on, Harbor Island was an "uncontrolled hazardous waste 

22 site," as that term was defined in Part P, at the time of the inspection. Harbor Island, 

23 including the Terminal 18 project, was on the National Priority List and also had been 

24 designated as a "Superfund" site, at the time of Morrison Knuds~n's successful bid and 

25 subsequent work on the project. As noted in the Board's PD&O, "There is no question 

26 that certain soils were found to be contaminated and were stockpiled by 
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1 Morrison Knudsen personnel to be removed from the island by employees of the Port. 

2 It is also not disputed that part of the project involved capping of soil, a remediation 

3 activity ordered by the Consent Decree." PD&O at 9. 

4 b. Morrison Knudsen was performing a "clean-up operation," as that term is defined in 

5 Part P, at the time of the Harbor Island inspection. 

6 c. The "ultimate goal" of Morrison Knudsen's processing and handling of hazardous 

7 substances at the Harbor Island work site was making the site safer for people or the 

8 environment. 

9 d. Morrison Knudsen removed and/or cleaned up hazardous substances on the Harbor 

10 Island site. 

11 21. In its August 15, 2005 decision affirming this CoUrt's August 9, 2004 judgment, the 

12 Court of Appeals held, among other things, that: 

13 a. The decision of the rAJ in the [Board's] record shows that contaminated soils were 

14 found and stockpiled by Morrison Knudsen personnel. The contract included an 

15 operation where hazardous substances were "removed, contained, incinerated, 

·16 neutralized, stabilized, cleared up, or in any other manner processed or handled 

17 with the ultimate goal of making the site safer for people or the environment." 

18 b. It is also undisputed that the project involved the capping of or paving over soil, a 

19 remediation activity ordered in the Consent Decree. The work as encountered by 

20 Morrison Knudsen obligates it to be part of a "clean-up operation" subject to Part P 

21 of the WAC; 

22 c. There is no evidence in the record to support a conclusion that Harbor Island does 

23 not continue to be a specific threat to the health and safety of individuals or the 

24 environment. 

25 

26 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 

8 

E-8 

JOHN P. ERLlCK 
KINO COUNTY SUPERIOR COURT 

401 FOURTH AVENUE NORTH 
KENT, WA 98032 

206-296-934$ 

;' 



1 22. The Board erred when it reasoned that the central work performed by 

2 Morrison Knudsen was not clean up of hazardous materials but was in fact construction work 

3 and used that reasoning as a basis to limit the applicability of Part P at Harbor Island. 

4 23. In the D&O on Remand, the Board erred when it ignored the law of the case 

5 established by this Court and affirmed by the Court of Appeals that Part P applied to 

6 Morrison Knudsen's entire Harbor Island job-site and to all of Morrison Knudsen's work at 

7 that site. The Board ignored the law of the case that Harbor Island was an uncontrolled 

8 hazardous waste site and that Morrison Knudsen was perfonning a clean-up operation. 

9 24. The Board, in the D&O on Remand, also ignored the law of the case regarding the risks 

10 to human health associated with the site. Both this Court and the Court of Appeals found that 

11 the record established that the site created a risk to the health and safety of individuals. There 

. 12 is no evidence in the re.cord that Harbor Island does not continue to be a specific threat to the 

13 health and safety of individuals. 

14 25. The Board erred in relying on the AGRA study, due to the following facts: 

15 a. AGRA did not conduct personal air monitoring for representative individual job 

16 tasks and duties in compliance with Part P; 

17 b. The AGRA air monitoring did not take into account contaminated soil handling by 

18 Morrison Knudsen employees; and 

19 c. AGRA tested for lead levels but did not test for nor take into consideration the 

20 known presence of other hazardous materials at the jobsite, including but not 

21 limited to arsenic. 

22 Because the Board erred in relying on the AGRA study, its Findings of Fact and Conclusions 

23 of Law that relate to that study are not supported by substantial evidence and should be set 

24 aside. 

25 26. The Board, in the D&O on Remand, erred when it determined that the clean-up levels 

26 and goals for all contaminants at Harbor Island were met prior to Morrison Knudsen 
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commencing work at Harbor Island. The Board further erred when it detennined that only the 

2 areas shaded in Figure 6 of the Record of Decision (ROD) posed a known threat to human 

3 health. Substantial evidence in the record establishes that removal of organic hot spots did not 

4 result in the removal of all .types of contaminants both known and unknown. The record is 

5 clear that the clean-up goals for organic compounds were not met before Morrison Knudsen 

6 began its work at Harbor Island. Further, the record establishes that there were hazardous 

. 7 levels of inorganic compounds at Harbor Island and that no clean-up of those compounds 

8 occurred prior to Morrison Knudsen beginning work at Harbor Island. The Board therefore 

9 erred when it found that levels of inorganics, including arsenic, that remained after organic hot 

10 spot removal did not and could not pose a threat to the health and safety of individuals. 

11 27. At the time Morrison Knudsen was working at Harbor Island, that jobsite was 

12 contaminated with dozens of different hazardous substances, including but not limited to, lead, 

13 arsenic, mercury, total petroleUm hydrocarbons (TPHs), polychlorinated biphenyls (PCBs), and 

14 polycyclic aromatic hydrocarbons' (P AHs). Most of these substances were present at levels 

15 exceeding clean-up goals. Morrison Knudsen's employees were exposed to the hazards 

16 created by these substances during any work they perfonned at any part of Harbor Island. All 

17 of Morrison Knudsen's activit.ies at Harbor Island, including but not limited to, its sampling, 

18 testing, and monitoring; its safety and health plans; its personal protective equipment and 

19 worker notification programs; its job assignments, demolition, construction, clearing and 

20 grubbing, road paving, and equipment operations; and its hygienic facilities and medical 

21 assistance were required to take into account the actual and potential hazards created by all of 

22 these substances. 

23 28.. The areas of Harbor Island not shaded as shown in Figure 6 of the ROD, cannot be 

24 presumed to meet the clean-up goals and were, in fact, known to contain hazardous substances, 

25 most of which were present at levels that exceeded clean-up goals. Moreover, the areas not 
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shaded in Figure 6 of the ROD that exceeded the clean-up goals for TPHs, lead, arsenic, 

2 mercury, PCBs, and PAHs, among others, still existed after hot spot removal. 

3 29. The Harbor Island site where Morrison Knudsen's employees worked contained an 

4 accumulation of hazardous substances that created a threat to their health and safety and to the . 

5 environment. 

6 30, AU of Morrison Knudsen's employees, at all times they were at the Harbor Island 

7 jobsite, were entitled to the protections afforded them by Part P. The Board's detennination 

8 that whether a worker was entitled to these protections depended on the worker's particular job 

9 activities and where on the jobsite the worker was situated was error. 

10 31. In Citation Item 2-3, the Department cited a violation of WAC 296-62-30S10(1)(d) 

11 which requires an employer to make medical examinations and consultations available to 

12 employees upon notification ·by an employee that the employee has developed signs or 

13 symptoms indicating possible overexposure to hazardous substances or that the employee has 

14 been exposed above the permissible exposure limits. Henry Egger testified in these 

15 proceedings that he had nose bleeds, head aches, blurry vision and slight nausea and that he 

16 reported these symptoms to Robert Johnson. The symptoms that Mr. Egger reported to 

17 Mr. Johnson indicated a possible overexposure to hazardous substances or that Mr, Egger had 

18 been exposed above the permissible exposure limits. However, in violation of 

19 WAC 296-62-60S10(1)(d), neither Mr. Johnson nor anyone else associated with 

20 Morrison Knudsen made a medical examination or consultation available to Mr, Egger. The 

21 Board erred when it found that the Department did not establish a violation of WAC 296-62-

22 30S10(1)(d), 

23 To the extent any Finding should be more properly characterized as a Conclusion of Law, or 

24 vice versa, they shall be re-characterized as such. 

25 /I 
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1 Based on the foregoing FINDINGS OF FACT, the court hereby makes the following: 

2 III. CONCLUSIONS OF LAW 

3 l. 

4 2. 

This Court has jurisdiction over these proceedings and venue is proper in King County, 

This Court's August 9, 2004 Judgment and the Court of Appeals' decision affirming 

5 that Judgment is the law of this case, Accordingly, it is the law of this case that: 

6 a, Morrison Knudsen engaged in a "clean-up operation" at the Harbor'Island Superfund 

7 site; 

8 b, Morrison Knudsen's Harbor Island Superfund site was an "uncontrolled hazardous 

9 waste site," This included, as acknowledged by 'the IAJ, that "certain soils were found 

10 to be contaminated and were stockpiled by Morrison Knudsen personnel to be removed 

11 from the Island by employees of the Port," Thus, this included an operation where 

12 hazardous substances were "removed, contained incinerated, neutralized, stabilized, 

13 cleared up, or in any other manner processed or handled with the ultimate goal of 

14 making the site safer for people or the environment." 

15 c, Part P regulations applied to all activities performed by all of Morrison Knudsen's 

16 employees at the entire_Harbor Island site, 

17 3, To demonstrate a WISHA violation, the Department is required to show exposure of 

18 one or more employees to the hazard, "Exposure" includes both actual exposure to the hazard 

19 and aCgess to the hazard, 

20 4, A "serious" violation exists where there is substantial probability that death or serious 

21 bodily injury could result. 

22 5. The Harbor Island site where Morrison Knudsen's employees worked contained an. 

23 accumulation of hazardous substances that created a threat to their health and safety and to the 

24 environment 

25 6,. Application of Part P in this matter does not depend on the specific activities performed 

26 by individual workers and the specific location where those activities were performed, All of 
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Morrison Knudsen's work on all of Harbor Island was covered by Part p. The Board acted 

2 contrary to this Court's prior decision, as well as the Court of Appeals' decision, when it made 

3 multiple determinations inconsistent with this conclusion. 

4 7. The Board's Finding of Fact No. I is not supported by substantial evidence in the 

5 record because it is an incomplete recitation of the procedural history in this case. It must be 

6 supplemented as set out in Finding of Fact 15 above. 

7 8. The Board's Findings ·of Fact Nos. 2, 3, 4, 5 and 37 are supported by substantial 

8 evidence in the record and are affinned. 

9 9. The Board erred when it failed to include Finding of Fact No.4 from its First D&O in 

10 its D&O on Remand. That finding must be included in the Board's next decision in this 

11 matier. 

12 10. The Board's Finding of Fact No. 3S is not supported by substantial evidence in the 

13 record because it contains language that is both incorrect and irrelevant to the citation item that 

14 it purports to address. It must, therefore, be corrected by substituting language from Finding of 

15 Fact No.7 in the Board's First D&O for the current Finding of Fact No. 35 verbatim and 

16 without the addition of other language. 

17 11. The Board's Findings of Fact Nos. 6 through 34, 36, and 38 through 40 are not 

18 supported by substantial evidence in the record, are contrary to law, are contrary to the law of 

19 the case, and are set aside. 

20 12. The Board's Conclusions of Law Nos. 1,2,3,4 and 36 flow from the Board's Findings 

21 of Fact and are affinned. . 

22 13. The Board's Conclusion of Law No. 34 will flow from its Findings of Fact provided 

23 that Finding of Fact No. 35 is corrected as set out above. With Finding of Fact No. 35 

24 corrected, the Board's Conclusion of Law No. 34 flows from its Finding of Fact and will be 

25 affirmed. 
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14. The Board's Conclusions of Law Nos. 5 through 33, 35, and 37 through 40 are based 

2 upon findings of fact that are not supported by substantial evidence in the record, are contrary 

3 to law, are contrary to the law of the case, and otherwise do not flow from the Board's 

4 Findings of Fact. They are therefore set aside. 

5 15. Because the parties fully litigated the merits of the alleged violations before the IAJ, 

6 there is no need for the Board to conduct further hearings in this matter or to supplement the 

7 record in any other way. 

8 IV. ORDER 

9 Based on the foregoing Findings of Fact and Conclusions of Law, it is hereby 

10 Ordered, Adjudged and Decreed that: 

11 1. The November 20, 2007 D&O on Remand is incorrect and is hereby reversed and set 

12 aside. 

13 2. This matter is remanded to the Board with instructions to issue a new decision and 

14 order consistent with the Findings of Fact and Conclusions of Law contained herein and 

15 consistent with this Court's August 9, 2004 Judgment and Order and the Court of Appeals' 

16 August 15,2005 decision. 

17 3. The Board is instructed to base the new decision and order on the existing record. No 

18 further hearings are to be held and the record is not to be supplemented in any other way. 

19 4. The Board is further instructed to revise its Finding of Fact No. 1 to include a complete 

20 procedural history of this matter. 

21 5. The Board is further instructed to include findings and conclusions in the new decision 

22 and order that incorporate Findings of Fact Nos. 2, 3, 4, 5 and 37 and Conclusions of Law 

23 Nos. 1, 2, 3; 4 and 36 as these findings and conclusions appear in the November 20, 2007 

24 D&O. 

25 
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1 6. This Court specifically reverses, vacates and sets aside Findings of Fact Nos. 6 through 

2 34, 36, 38 and 39 and Conclus~ons of Law Nos. 5 through 33, 35, 37, 38 and 40 as they appear 

3 in the November 20, 2007 D&O. 

4 7. This Court reverses, vacates and sets aside Finding of Fact No. 40 and Conclusion of 

5 Law No. 39. The Department established a violation of WAC 296-62-30S10(1)(d) and the 

6 court hereby affirms Citation Item 2-3. 

7 8, The Board is further instructed to correct its Finding of Fact No, 35 so that it is 

8 consistent with this Court's August 9, 2004 Judgment and Order, i.e., to be identical to Finding 

9 of Fact No.7 from the Board's First D&O without the addition of any other language. Once 

10 this correction is made, the Board's order on remand shall also incorporate its Conclusion of' 

11 Law No. 34 from the D&O on Remand. 

12 9. The Board is instructed to find and conclude that Morrison Knudsen engaged in a 

13 "clean-up operation" at the Harbor Island Superfund site and that the entire Harbor Island 

14 Superfund site was an "uncontrolled hazardous waste site" at the time of Morrison Knudsen's 

15 work. 

16 10. The Board is instructed'to find and conclude specifically that all of Morrison Knudsen's· 

17 work at the entire Harbor Island worksite was covered by Part P, and that Morrison Knudsen 

18 was required to ~omply with the standards contained therein at all times and for all employees, 

19 regardless of the specific activities in which those employees were engaged and regardless of 

20 where on the jobsite those employees were located. 

21 11. The Board is instructed to find and conclude that Morrison Knudsen's Harbor Island 

22 Superfund worksite was heavily contaminated with hazardous materials, including arsenic, 

23 lead, mercury, TPHs, PCBs, and P AHs; that these hazardous materials constituted a hazard for 

24 Monison Knudsen's employees; and that Morrison Knudsen was aware of this hazard. 

25 12. The Board is instructed to find and conclude that employees at Morrison Knudsen's 

26 Harbor Island worksite were exposed to and/or had access to hazardous materials, including 
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1 arsenic, lead, mercury, TPHs, PCBs, and PAHs between November I, 1999 and October 20, 

2 2000. The Board is further instructed to find and conclude that this hazard and this exposure 

3 was present at the entire jobsite at all times, and that the workers' exposure to this hazard did 

4 not depend on the specific ~ctivities the workers were perfonning or where on the jobsite they 

5 were performing them. 

6 13. The Board is instructed to determine whether the violations found above constituted 

7 "serious" or "general" violations. However,in making this detennination the Board is 

8 instructed to adhere to this Court's fmding and conclusion that the Harbor Island site where 

9 Morrison Knudsen's employees worked contained an accumulation of hazardous substances 

1 0 that created a threat to their health and safety and to the environment. 

11 14: The Board is further instructed to include in the new decision and order specific 

12 findings and conclusions on the merits of each alleged violations. Based on the evidence 

13 submitted by Morrison Knudsen during the hearing, Citation 1, Item lOis to remain vacated. 

14 Based on this Court's decision, Citation 2, Item 3 shall be affirmed. 

15 15. Pursuant to RCW 4.84.010(1), Morrison Knudsen is ordered to pay to the Department 

16 filing fees of$110.00. 

17 16. Pursuant to RCW 4.84.010(6) and RCW 4.84.080, Morrison Knudsen is ordered to pay 

18 to the Department attorney fees totaling $200.00. 

19 17-. 

20 

This Court retains jurisdiction over this matter. 

21 DATED this 25th day of JW1e, 2010. 

22 

23 

24 
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