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II. ARGUMENTS IN REPLY 

A. Res Judicata bars the defense of the State's Claim that Weston 
sold alcohol to a minor, the only act that caused her employer to 
terminate her and the difference in the burden of proof in this 
instance does not remove the preclusion. 

Paulette Weston claims the WSLCB and its agents acted by 

improper means under state law to charge her in her position of 

employment at Albertsons store No. 410 on September 29,2005 with 

selling alcohol to a minor, a crime under state law and that this action 

constituted the tort of intentional interference. She was fired by her 

employer because of this accusation one and a half days later. The 

WSLCB accusation was filed as a criminal complaint in King County 

District Criminal Court and Weston appeared on March 8, 2006 (CP at 

599)in King County District Court prepared to enter her plea of not 

guilty and defend the charge. But before she could enter the plea, the 

Prosecuting Attorney asked that the case be dismissed and Judge Kato 

confirmed Weston's presumed innocence and what became 

adjudicated as an acquittal by dismissing the charge with prejudice 

without having been given a reason as required by CrRLJ8.3(a) but 

clearly stated that the State's case was dismissed with prejudice as 

reflected on the District Court Docket. (CP at 129-130). No argument 

has been made by Respondents to counter that of Weston that a 
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dismissal with prejudice is an adjudication based on all evidence 

presumed to have been presented in the case whether actually 

presented or not (See the holding in Kuhlman v. Thomas, 78 Wn. 

App. 115, 120,897 P. 2d 365 (Div. 1, 1995) and an adjudication on the 

merits. Wagner v. McDonald, 10 Wn. App. 213, 516 P. 2d 1051 (Div. 

1, 1973). 

1. The District Court Docket speaks for itself that the 
dismissal of the criminal charge against Weston was with 
prejudice. 

The Respondents argue that this finding by the District Court was 

not with prejudice because of a hearsay objection raised the first time 

on appeal; or a speculative hypothetical error by the Court staff. The 

Plaintiff submitted the District Court Docket as an Exhibit to the 

Original Motion for Partial Summary Judgment, no objection as to its 

admissibility on hearsay grounds was raised by Respondents and such 

objection cannot be considered on appeal. State v. Hultenschmidt, 87 

Wn. 2d 212,214,550 P. 2d 1155 (1976). As to the speculation that an 

error was made by the Clerk, the burden was on the State to set forth 

the reasons for a dismissal requested by it under CrRLJ 8.3(a), and no 

reasons were offered that made it to the docket as required by the 

rules of criminal procedure to assist the court so that problem should 

be laid at the feet of the Party now complaining about the accuracy of 
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that record made by those in privity to the State Prosecutor and 

responsible for bringing the charge against Weston, the Respondent 

WSLCB herein. The State had 30 days to appeal Judge Kato's ruling 

but chose not to appeal. The Trial Court joined in the Respondents' 

speculation in deciding that the res judicata effect did not bar the 

WSLCB from now claiming that Weston sold alcohol to a minor, even 

though the charge was determined to have been false in the District 

Court criminal dismissal with prejudice as a matter of law. 

2. The Respondents mistakenly rely for their argument on 
case law in Washington that the mere difference in the burden 
of proof prevents the application of the res judicata effect to 
preclude the WSLCB from proving its defense that Weston sold 
alcohol to a minor. 

Respondents rely on the holding in Young v. The City of 

Seattle, 25 Wn. 2d 888, 172 P. 2d 222 1946) in support of their 

argument but neglect to mention that the drunk driving case that was 

dismissed was not barred by res judicata as the Court stated at page 

893, "One does not have to be drunk to be guilty of actionable 

negligence". The same cannot be said for selling alcohol to a minor. 

There is either a sale on which Weston could be prosecuted for as a 

crime or a sale that when accused of it led to her termination. Unlike 

drunk driving and negligence one of which requires a showing of 

intoxication while driving, and the other merely the breach of the 
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duty of driving as a reasonable person under the circumstances. With 

the sale of alcohol to a minor there is no such separation of conduct. 

Young v. The City of Seattle, Id, is easily distinguished and not a basis 

to deny the application of res judicata. The bright line rule based on 

the difference in the burden of proof was not adopted. The Supreme 

Court of Washington in that case was unwilling to follow Coffey v. 

United States,116 U.S. 436, 29 L. Ed. 684,6 S. Ct. 437 (1886) as 

persuasive authority in support of Young, the driver making the civil 

claim, because the acts in each case (drunk driving and negligence) 

were so dissimilar and not for its lack of persuasive authority 

generally. Young v. The City of Seattle, Id at page 895. That is not the 

case here. 

None of these cases hold that the burden of proof difference alone 

rules out the requirement that when the acts determined in the 

criminal case and the civil case are the same, the rule of res judicata 

precludes making that claim again. There is simply no authority 

offered to prevent the application of the res judicata effect when as in 

this case, the sale of alcohol that would cause a criminal conviction 

was identical to the act of selling alcohol to a minor which the 

WSLCB and its agents would have to prove in their defense to 

Weston's claim for tortuous interference. 
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" 

Respondents' reliance on the holding in State v. Jones, 110 

Wn. 2d 74, 750 P.2d 620 (1988) for that proposition is also misplaced 

for a different reason. The case was decided on collateral estoppel 

grounds and not res judicata at all. That case is simply not on point. 

The Respondents seize on language in Ang. V Martin, 118 

Wn. App. 553, 76 P. 3d 787 (Div. 2, 2003) where the Court 

discussed the burden of proving innocence in fact in a legal 

malpractice civil claim against an attorney defending in a previous 

criminal case and tum that language the Court used in discussing the 

unique policy principles applicable in a legal malpractice action into 

an argument that res judicata cannot ever apply in a civil case of any 

kind where the burden of proof is different is not supported by that 

case. The case again is not on point to the argument Respondents 

make. The act the WLCB and its agents accused her of committing, 

selling alcohol to a minor, was adjudicated against them by the 

dismissal with prejudice as a matter of law. Wagner v. McDonald, 10 

Wn. App. 213, 516 P. 2d 1051 (Div. 1, 1973). Since the charge by 

the State that Weston sold alcohol to a minor was ruled as false as a 

matter of law in King County District Court and by the application of 

res judicata, the Respondents cannot now prove otherwise in their 
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defense to Weston's claim for tortuous interference. Without that 

defense, Weston need only prove her damages. 

3. Coffey v. United States remains good law as 
persuasive authority for the application of res judicata in this 
case. 

In Coffey v. United States, 116 U.S. 436, 29 L. Ed. 684,6 

S. Ct. 437 (1886), Coffey was charged with an attempt to defraud 

the government and was acquitted. The government's attempt to 

bring an in rem action against the acquitted defendant's property 

was barred on res judicata grounds. The Supreme Court stated "But 

upon this record, as we have already seen, the parties and matter in 

issue were the same". Respondents argue in their brief that Coffey 

was overruled in 1984 in Us. v. One Assortment 0/89 Firearms, 

465 U.S. 354,104 S. Ct. 1099,79 L. Ed2d 361 (1984) and therefore 

not good Law thereafter. However that is not actually true as to res 

judicata where the issue in that case was whether the civil action 

following a criminal acquittal was remedial in nature, (See Page 

359 of the opinion) that is to make the government whole for a 

financial loss it suffered; and whether a punishment in a civil case 

by the government in that regard would cause double jeopardy. See 

the case of Ferguson v. Us., 911 F. Supp. 424, 427( 1989) where 

that distinction is discussed. In that case, the Court pointed out at 
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page 427 that even as whether a civil action was remedial or 

punitive, five years later, the Supreme Court reversed course and 

held in United States v. Halper, 490 U.S. 435, 109 S. Ct. 1892, 104 

L. Ed. 2d (1989) that the label attached to a civil proceeding did not 

matter and looked instead to the character of the actual sanctions 

before deciding whether double jeopardy applied, an issue not 

pertinent here. That court pointed out that even on the remedial test, 

in Us. v. One Assortment 0/89 Firearms, Id. at page 361, the 

Supreme Court made it clear that Coffey v. Us. was disapproved 

only for collateral estoppel or double jeopardy purposes so as to bar· 

a civil, remedial forfeiture proceeding initiated following an 

acquittal on related criminal charges and not overruled. No such 

civil proceeding is involved in this case and Coffey. v. United 

States, remains unchallenged to be applied as persuasive authority in 

this case where the parties and matter in issue were the same 

especially, as in this case, where the act of selling upon which the 

criminal charge was based is identical to the act of selling upon 

which the WSLCB must base its defense. Respondents in effect 

concede the prosecutor and the WSLCB were the same party for 

purposes of their defense to Weston's res judicata arguments, ifnot 

the individual agents. See Respondents' Brief, footnote 106, page 
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27-28). Without that charge that Weston sold alcohol to a minor, 

they could never justify claiming that their conduct was not 

intentional for tortuous interference purposes, especially where the 

measure of intent for establishing a prima facie case of intent is that 

the conduct was improper and not the purpose to harm standard. 

Pleas v. City o/Seattle, 112 Wn. 2d 794,800, 774 P. 2d 1158 

(1989). Since res judicata applies, they can no longer make that 

defense. That case was concluded against them. What the State had 

to prove in criminal court was the act that Weston committed 

for the criminal charge purpose was identical to the act 

they have to prove Weston committed in their defense, 

that she sold alcohol to a minor. That defense should 

forever be barred. Without that defense, no justification of 

making the false charge of selling alcohol to a minor can 

be shown. By holding that it could, the trial court 

committed error and the Order denying Plaintiff's Motion 

for Summary judgment should be reversed and the matter 

set for trial as to damages. 

B. The rule of collateral estoppel does not bar a re-litigation of 
facts decided in the Federal Court litigation in this case 
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1. In order for the rule that issues decided in another case 
among the same parties or parties in privity with each 
other, the issues decided must be identical. 

Initially it must be stated that the decisions in the Federal 

Courts made no findings or decisions on Weston's state 

intentional interference claims as in this appeal because 

Weston's state court claims were only dismissed without 

prejudice on discretionary jurisdictional grounds not on the 

merits. 

In addition and more importantly for this appeal, the 

decisions of the Federal Courts, no matter how similar the 

facts, were decided only on the issue of qualified privilege 

of state actors under the Federal law standard that was a 

different standard for even qualified privilege under state 

law. The issue of qualified privilege under state standards 

was not even considered by the Trial Court. The U.S. 

District Court Judge predicated his findings on the standard 

that intent to harm was applicable and the Ninth Circuit 

affirmed on that same ground. (Respondents' Brief, pages 15 

(District Court); page 16, 9th Circuit) The Ninth Circuit in 

deciding that qualified immunity precluded Weston's 
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Federal claims in measuring all inferences against the 

standard for qualified immunity, found that the conduct of 

the state officials did not rise to the level to "shock the 

conscience" of the Court. 

The Circuit Court in affirming Judge Martinez's 

finding of qualified immunity under Federal law, similarly 

evaluated inferences from the disputed evidence presented 

under the deliberate indifference subset of the "shocks the 

conscience" standard for determining qualified immunity 

and found it did not meet that standard to disqualify the 

immunity either. What this Court should consider is that 

under neither version of the Federal law shocks the 

conscience standard (deliberate indifference or intent to 

harm) for qualified immunity purposes, does it rule out a 

state law claim for intentional interference where the -.. -

standard for establishing a prima facie case of intentional 

interference (not qualified immunity at all) is either intent to 

harm or the use of improper means measured by the test of 

reasonableness of the state agents. Pleas v. City a/Seattle, 

112 Wn. 2d 794,804,774 P. 2d 1158 (1989). Whatmakes 

matters worse for Respondents' collateral estoppel argument, 
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is that under both subsets of the federal standard, the 

threshold determination is that the conduct must "shock the 

conscience" of the Court before the state officials are 

qualifiedly exempt. County o/Sacramento v. Lewis, 523 U.S. 

833,846-47 (1998); Porter v. Osborn, 546 F. 3rd 1131, 1137 

(9th Cir. 2008). Collateral estoppel applies only if the issues 

sought to be precluded were identical. Barr v. Day, 124 Wn. 

2d 318,325,879 P. 2d 912 (1994) They were in no sense 

identical to the issues before the District Court or Ninth 

Circuit so collateral estoppel cannot apply to the 

deterministic facts in the Federal cases on Weston's claims 

there. (See Appellant's argument B 3 herein). 

2. The determination of qualified privilege which under state 
law is a question of fact was not yet considered by the trial 
court in any of the decisions to be reviewed on appeal so the 
issues in the Federal Court and the Trial Court below could 
not be identical. 

A prima facie case for intentional interference is met if 

Plaintiff establishes: (1) The existence of a valid contractual 

relationship; (2) that Defendants intentionally induced or 

caused a breach or termination of that relationship for an 

improper purpose or by using improper means; and (3) that 
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the Defendants' interference was the proximate cause ofthe 

claimed damages. Commodore v. Univ. Mech. Contractors, 

Inc. , 120 Wn. 2d 120, 137, 139,839 P. 2d 314 (1992); 

Calbom v. Knudtzon, 65 Wn. 2d 157,396 P. 2d 148 (1964). 

Only If Weston establishes a prima facie case, does the burden 

shifts to the defendant to prove justification or privilege. 

Pleas v. City o/Seattle, 112 Wn. 2d 794,804, 774 P. 2d 1158 

(1989). Even if qualified privilege under state law had been in 

issue, that too would have been a question of the 

reasonableness of the conduct of the agents and a question of 

fact. The test for state qualified immunity under state law is 

whether the official acts reasonably. McKinney v. City of 

Tukwila, 103 Wash. App. 391, 13 P. 3d 631 (Div. 1 2000). 

Reasonableness is a question of fact and the facts presented if 

reasonable inferences are accepted as they must for the 

purposes of a summary judgment motion, the test is whether 

there are disputed issues of fact as to reasonableness for 

qualified immunity purposes. Lesley v. State, 83 Wash. App. 

263,275,921 P. 2d 1066(1996). But that issue under state 

law, unlike in Federal Court has not been litigated. 
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3. Respondents incorrectly argue that collateral estoppel 
under Washington law precludes re-litigation of determinative 
facts as well as issues that have actually been litigated and 
necessarily determined in an earlier proceeding. 

Respondents rely heavily for their argument on the case of 

Christensen v. Grant County Hospital District No.1, 152 Wn. 2d 

299,306,96 P. 3d 957 (2004) that any facts decided in a prior 

decision cannot be re-litigated even if the issues were different. 

The language seized upon by Respondents that was used by the 

Christensen Court from the case of Luisi Truck Lines, Inc. v. Wash. 

Utils. & Transp. Comm 'n, 72 Wn. 2d, 887,894, 435 P. 2d 654 

(1967) is on page 306 of Christensen v. Grant County Hospital 

District No. I,Id where that Court stated "collateral estoppel is 

intended to prevent retrial of one or more of the crucial issues or 

determinative facts determined in previous litigation", . The Court 

in Luisi where that principle was extracted however went on to 

state at page 894, "the party asserting either doctrine has the 

burden of proof to show that the determinative issue was litigated 

in the former proceedings." The Court in Christensen after having 

made the comment about determinative facts, went on to hold by 

stating at page 307, "Collateral estoppel may be applied to 

13 



preclude only those issues that have actually been litigated and 

necessarily and finally determined in the earlier proceeding." The 

Court confirmed the long established requirement that identical 

issues are required for the first element before collateral estoppel 

can be applied to the determinative facts. Christensen v. Grant 

County Hospital District No.1, 152 Wn. 2d 299,307,96 P. 3d 957 

(2004) Respondents have taken the out of sequence statement by 

the Court to try to establish a new rule that any fact decided in a 

dispute between the same parties in a prior proceeding is forever 

established between them no matter how different the issue 

contrary to the long established rule in Washington . If this new 

rule were applied that any facts decided in the earlier proceeding 

regardless of the difference in issues determined, this Court would 

be asked to decide facts in summary judgment proceedings when 

those facts shaping issues are reserved for a jury to determine, thus 

denying Weston her right to a fair trial of those disputed facts. 

F or example, Respondents argue that the Federal Courts 

determined the fact that the State Officers were not shown to have 

known in advance Weston would lose her job as they applied the 

purpose to harm standard for federal law purposes. This 

determination was not that the conduct was proper under the 
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improper means alternative test under Washington law for tortuous 

interference and she would be denied the right to show that it was 

improper. Respondents' argument fails to consider that the 

Officers knew she was employed (CP at 178, 1-4), were aware 

ahead of time that Albertsons had a no tolerance policy regarding 

the sale of alcohol to a minor (CP at 527, 1-5) and they had to have 

known as they used an altered ID and engaged in harassing, 

frightening and intimidating conduct, on the way to falsely 

charging her with the crime of the sale of alcohol to a minor, that 

Weston would sell alcohol to the female agent with the loss of her 

job was a likely consequence. She need only show under 

community standards that the conduct was improper and that is a 

question of fact. Newton Insurance Agency & Brokerage, Inc. v. 

Caledonian Insurance Group, Inc., 114 Wash. App. 151,52 P. 3d 

30 (2002). Collateral estoppel does not bar this right. 

In addition, the issue must have been fully litigated for 

collateral estoppel to even apply. The Court in Shuman v. 

DepartmentojLicensing, 108 Wn. App. 673, 32 P. 3d 1011 (Div. 

3,2001) held that the question may tum on whether the parties 

actually recognized the issues as important and they were 

sufficiently foreseeable. Weston could not be expected to have 
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foreseen in a summary judgment proceeding in Federal Court to be 

determined on the issue of qualified privilege and being denied 

her right to present testimony and documents in an evidentiary 

hearing for the state standard of showing a prima facie case of 

tortuous interference, that she would have foreseen those facts 

were being forever established. This is true particularly where 

those state claims containing those very different issues were 

dismissed without prejudice on jurisdictional grounds. 

Washington Courts look to whether the parties to the earlier 

proceeding received a full and fair hearing on the issue in question 

so as not to work an injustice. Nielson v. Spanaway general 

Medical Clinic, Inc., 135 Wn. 2d 255, 265, 956 P. 2d 312 (1998); 

Neffv. Allstate Insurance Company, 70 Wn. App. 796 (Div. 1, 

1993 citing, Sullivan v. American Airlines, 613 F. Supp. 226, 230 

(SD. NY, 1985) Weston was denied her right to present her facts 

to a jury in criminal court where she could have proved her 

innocence but is deemed so anyway by res judicata, she was denied 

that right in Federal Court on different issues, was denied that right 

in the trial court and now Respondents are urging this Court to 

develop a new rule of law and deny her that right once again. 
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c. Respondents have not challenged whether Weston's 
arguments and authorities that the agents' conduct was 
improper in the means by which it was conducted is a question 
of fact and the Order for Summary Judgment of Dismissal 
should therefore be reversed. 

Respondents offer no argument to rebut Weston's assertion 

that the use of improper means as determined by a regulation or 

recognized rule of common law is an equal and alternative basis 

from purpose to harm in deciding whether a prima facie case of 

tortuous interference has been shown. Pleas v. City o/Seattle, 112 

Wn. 2d 794,800, 774 P. 2d 1158 (1989) 

Nor have the Respondents rebutted Weston's 

argument that the test has been met that it is up to the 

jury to decide if the conduct met community standards of 

what was proper. Newton Insurance Agency & Brokerage, Inc. 

v. Caledonian Insurance Group, Inc., 114 Wash. App. 151,52 P. 

3d 30 (2002). Instead, they rely solely on a collateral estoppel 

argument that that decision has already been litigated. Not even 

the Federal Courts made any finding or conclusion of law that the 

harassing and intimidating conduct of the state officers and the use 

of an altered license based on circumstantial evidence , did not 

happen the way Weston stated it did. They only decided that the 

17 



Officers did not intend to harm her. The District Court Judge 

found that this conduct did not purpose an intent to harm (See 

Respondents brief, page 14) The Ninth Circuit only concluded that 

the evidence established as a matter of law that the conduct of the 

Officers did not evidence a purpose to harm. (See Respondents 

Brief page 16). At worst under common law, there was a disputed 

issue of material fact under the summary judgment rule that every 

reasonable inference must have been given to Weston or the facts 

are assumed as true. Wilson v. Steinbach, 98 Wn. 2d 434,437, 656 

P. 2d 1030 (1982). Collateral estoppel has never been applied to 

deny the retrial of facts, even the same facts supporting a different 

issue, and when the Trial Court in this case made such a finding, 

that error of law should justify a reversal for a trial on the merits of 

whether the conduct was improper. Weston is entitled to her day in 

court to prove that this conduct was improper. Only then may the 

Respondents argue that their conduct was privileged and that issue 

is decided as a question of fact . Lesley v. State, 83 Wash. App. 

263,275,921 P. 2d 1066(1996). On the other hand, if this Court 

finds that the false charge of selling alcohol to a minor is no longer 

available as a defense to Weston's prima facie case for tortuous 

interference, then in that event only a trial of damages is required. 
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D. The proximate cause of Weston losing her job would not have 
happened but for the agents' conduct using improper means 
and that question is one solely of fact which is in dispute so that 
the trial court's summary judgment of dismissal should be 
reversed. 

Respondents' latest claim is that Weston was not fired 

because of the officers" alcohol charge but because Albertsons did 

their own investigation and fired her.( Respondents' Brief, at pages 

26 and 27). Had the Officer not charged her in the presence of her 

employer, neither Weston nor her employer would have known the 

birth date she entered in the computer was anything other than that 

of a 98 year old person eligible to purchase alcohol in 

Washington? (See Appendix B for the transaction report run at 

11 :38 on 9/30/2005, the day after the alleged violation, CP at page 

358 and Weston's Statement CP at page 359). And from Weston's 

statem~nt, after omitting what she was told by the Officer, there 

was no evidence in front of the employer to show they would have 

known that date was the date Carey would turn 21. But for the 

false charge by the Officer, Weston would not have been fired. The 

only evidence other than the Officer's charge was the transaction 

report and Weston's statement, neither said Weston sold alcohol to 

ammor. 
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The "but for" standard is applicable for causation in fact 

determinations. Hartley v. State, 103 Wn. 2d 768, 777,698 P. 2d 

77(1985). Proximate cause is a question of fact unless decided as a 

matter of law for policy reasons, not even suggested here ,and a 

matter for the jury to decide not the Court. Everest v. Rieken, 26 

Wn. 2d 542, 174 P. 2d 762 (1946). 

Respondents try to bypass this difficulty by now claiming 

that Albertsons was solely responsible for Weston losing her job 

without documentation or testimonial evidence to support their 

claim. Weston's assertions are entitled to be presented to a jury 

that she was frightened and harassed by the agents as she was 

entering the false birth date from Carey's J.D. into the computer 

(CP at 544, 1-26) and that she had a twenty- three year history of 

always entering the birth date (CP at 540, 17-23). Also she is 

entitled to show, that the size of the birth date numerals of 12-05-

1985 on the license was twice the size of the turn 21 on date of 12-

05-2006 made it virtually impossible to confuse the dates. (See 

Appendix A for actual size of license issued to Louise Carey, and 

illustrating this fact in dispute ;Exhibit D in Excerpt No.1 to 

Declaration of Kathryn Battuello, CP at 161). These facts and the 

contradictory evidence of how the sales slip got into Officer 
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Harrigan's hands based on the contradictory reports he prepared at 

the time (CP at 183, and 188, Exhibits 1, and 4 (See Appendix A 

for a copy of the reports); and the contradictory statements of 

Officer Benavidez (CP at 575-576), (See Appendix A for Officer 

Benavidez's statement in that regard in deposition) leaves only 

disputed facts for trial. Also that his time of arrival at Albertsons 

Number 410 documented by his work travel log (CP at 185, 

Exhibit 3) could not possibly have allowed him time to witness the 

sale when he said he did (CP at 506, 20-22). Therefore, there could 

be no legal justification for finding as a matter of law that Weston 

could not establish causation in fact. Even circumstantial evidence 

is permitted for summary judgment purposes. Poorte v. Evans, 66 

Wash. App. 358, 365, 832 P. 2d 105 (1992). All of this direct and 

circumstantial evidence is relevant to determine proximate cause 

and a trial is necessary for that determination, unless the Court 

finds that the false charge made by the WSLCB agents to Weston's 

employer to establish a prima facie case of tortuous interference, 

then, in that case, only the issues of damages would be determined 

at trial. 

E. Weston was entitled to have the benefit of all the evidence that 
was not compelled when the trial court denied her motion and 
Granted Respondents' and consequently did not have the full 
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opportunity to make her case of a prima facie showing of the 
tort of intentional interference. 

Respondents try to avoid their own failure to comply for 

over four months with the discovery rules on two grounds. First, 

they argue that Weston filed her motion to compel shortly before 

her Motion for Partial Summary Judgment as a matter oflaw so, 

they argue, she could not have needed a response to support that 

motion. However, this argument neglects to consider that the 

Motion to Compel Discovery was made necessary to respond to 

the Defendant's Motion for Summary Judgment of Dismissal. The 

actual license used by agent Carey was necessary to respond to that 

motion and prove whether it had been altered and had been 

promised when her deposition was taken long before and 

specifically requested in this case. (CP at 632). Given that the 

actual license used by agent Carey and the sales receipt having a 

birth date of 12-05-06 being in dispute by circumstantial evidence 

and the witnesses credibility, was never made available for use by 

Weston in defending Respondents' summary judgment motion, 

failing to order its production in order to properly and fully prepare 

that defense was prejudicial to Weston's case, the loss of benefits 

she was entitled to under CR 26 and a denial of the right to a fair 
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presentation of her case. The second argument is based once again 

on the Respondents' misuse of the collateral estoppel rule and as 

shown herein, no authority is offered from a Washington case to 

prevent the retrial of facts that may have been decided in a prior 

proceeding unless the legal issues were identical. Luisi Truck 

Lines, Inc. v. Wash. Utils. & Transp. Comm 'n, 72 Wn. 2d, 

887,894, 435 P. 2d 654 (1967). Neither argument justifies the 

refusal of the Trial Court to compel the production of the license 

and the other materials requested and not produced. 

F. Respondents' claim for attorneys fees pursuant to RAP 18.1 is 
misplaced because no determination was made in Federal 
Court that Weston could not establish by competent evidence 
that the conduct of the State Officers was improper under state 
law for a prima facie showing of tortuous interference. 

Respondents seek an award of their attorneys fees if 

successful in defending this appeal under RAP 18.1 on the 

grounds that assertions of misconduct by Weston against the State 

Officers was detennined not to have been supported by competent 

evidence based on the findings in the F ederallitigation. This 

argument fails to consider that Judge Martinez only found that the 

agents' conduct was not so egregious to demonstrate a purposeful 

intent to harm. (Respondents Brief page 14 referencing CP at 447 
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11.11-16). Similarly, the Circuit Court only found as a matter of 

law that the Officers' conduct did not evidence a purposeful intent 

to harm in deciding whether a qualified privilege applied 

(Respondents Briefpage 14 referencing CP at 454-55). Neither 

Court was asked to consider the state law alternative under the 

issue of whether a prima facie showing of improper means under 

community standards was found. Under Washington law, this 

question is for the jury. Newton Insurance Agency & Brokerage, 

Inc. v. Caledonian Insurance Group, Inc., 114 Wash. App. 151,52 

P. 3d 30 (2002). Even if Respondents are the prevailing party on 

this appeal, the grounds for their argument for attorneys fees under 

RAP 18.1 simply do not exist. 

III. CONCLUSION 

The case against Weston in King County District Court was 

adjudicated by a dismissal with prejudice. The essence of 

Respondents' defense is that Weston made such a sale in violation 

of the criminal law and as a result her employer fired her. That 

defense against her claim for damages is now barred by the 

application of the doctrine of res judicata. Asserting that defense 

would be attempting to establish what was previously determined 

as a matter of law is a false charge 
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In the alternative, since collateral estoppel cannot apply 

because the issues in the F ederallitigation were not the same, those 

disputed facts may be presented at trial where the issues are 

different. The facts Respondents claim are barred are clearly 

material and in dispute to establish a prima facie case for tortuous 

interference on the alternative state standard of improper means 

being employed. Based on the authorities for the common law rule 

stated herein, that determination is a question of fact for the jury to 

decide, not the court. 

The Trial Court erred by assuming Judge Kato's Criminal 

Court ruling was without prejudice and denying Weston's motion 

for summary judgment as to liability or in granting Respondents' 

motion for summary judgment of dismissal where in effect, facts 

were decided by the court, inappropriate under CR 56 and 

Washington case law and abusing its discretion in denying 

Weston's Motion to Compel Discovery, justifying reversal. 

Respectfully submitted this 19th day of May, 2011. 

JOHN E. WOODBERY, P.S. 

E. Woodbery, WSBA# 8209, 
Attorney for Appellant Paulette Weston 
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APPENDIX A: 

Exhibits 1 and 4 to Deposition of Harrigan CP at 183, 184 and 188 

Excerpt of Deposition Testimony of Benavidez CP at 575 and 576 

Exhibit D in Excerpt No. 1 to Declaration CP at 152 and 161 
of Kathryn Battuello 
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Wuhlngtgn Stale liquor Conllol Board 
Enfun::emIIIl DMIIan 
3000 Pacific Awnue 
PO Box 43CI94 
Olympia. WA 98504-3094 

CASE NO: 2A5272B 

TYPE OF ADMINISTRATIVE ACTION: lXl VIOLA nON WARNING NOTICE 

ON THE DAlE AND TIoE, OffICER IEHAVI)SZ AND I CONDUC1ED A UQUOR "'-IIIII"UI'IIIW; 

UIlLIZING A 19oYEAR..(IJ) fEMALE INVESJ1GA1\VE AIDE AT tHE ALBERTson FOOD CENIER 
LOCA1ION INnE CRY CF SEATTLE. THE MINOR WAS IN POSeESSlON OF IER VALID WASIRrn)J,I 
LICENSE WKICIf.5HOWED HER DATE OF BIlTH OF a..1I15. POSING M Ac:UsrollERS. OFFICER 
ENTERED TIlE STORE AFTfR lHE MIN<lR. WE-POSITIONED OURSELVES. tHE STORE so AS TO OBSSNE 
OR NOT A SA!.;E WOULD BE MAD~ lHE MINOR WHO IS YOUTHFUL LOOICING; SELECTED A 7SG ill. _ some 
KiNDALL JACKSON CHARDONNAY WINE F_ THE BEVERAGE COOU!RAND PROCEEDED 10 THE REGISTER 
PAY FOR THE _WINE. THE CASHIER CLERK IDBmFIED AS us. pAUI.EJTE WESTON ASKm THE MINOR FOR 
IDiHTfflCATION.. MS. WESTON TKaJ KEYED IN WHAT WAS ~T£R DerERNPIED TO BE INCORRECT INFCIRMl'TlOlNf 
fROMlHE _{OFfS UCENSE INTO THE CASH REGISTER. THE CLERK ntEN SOLD THE A1.COHOL TO 
THE MINOR lj:;r THE IMMEDIATE AREA WITH llIE PURCHASE. Om:a BENAVIDEZ AND I THEN &NITFIDI 
OURSELVES TO M5.WESTONAHD INFOIWED HEROF THEVIOLATIOH OF FURNISHING LIQUOR TO A MINOR. 
THE "BUY- MONCY USED BY THE MINOR WAS RECOVeRED; THE CHANGE fROli TIlE PURCHAS! WAS REnJ~:O 
THE SELLEIll'tlE BOlTl.E a' WINE WAS TAKEN INTO EVIDENCE. 11fIS IS THE f1RST REPoRTED UQtIDIt'VlOLATICINI 
IrMlLVING A MINOR WJTHIN THE PASTlWO YEARS AT nilS PREMISES, 

A lIQUOR COMPlIANCE CHECK SALE FORM REfERENCE THIS INCIDENT WM PRepAR!Df SIGNED BY TH! MINOR 
AND MYSELf. 

"RCW 66.44.210 furnishing l.iquor to minors--Possassi.on, Use-­
~ena~ties--Exh1bition of effects--Exceptions_ (1) It is un1awful 
for any person to sell, give, or otherwise supply liquor to an 
person under the age of twenty-one years or permit any per 
under that age to consume liquor on his or her premises or on 
premises· under his or her control. For the 'purposes of thi 
subsection, "premises" includes real property, houses, Duildings, 
and other structures, and motor vehicles And watercraft. 
violation of this subsection is a gross mIsdemeanor punishable 8S 

provided for in chapter 9A.20 RCW. 
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CARLOS BENEVIDEZ - December 9, 2008 30 

A. Yes. 

a. " Officer Harrigan identified himself and 

informed her of the violation ... n 

That would be Ms. Weston, the clerk --

A. Yes. 

Q. -- right? The, " ... her of the violation selling 

alcohol to a minor." 

Then the next sentence. Itt went to the front of the 

registers and retrieved the alcohol and change from the IA. I 

then proceeded to the checkstand with Officer Harrigan." 

My question is, do you recall today where you went 

to retrieve the alcohol and change from the IA in the store? 

A. In front of the checkout stands. but I can't recall 

if it was just ;n front or by the door. 

Q. Could have been by the door? 

A. Could have been by the door. Could have been 

closer to the checkout stands. 

Q. And you retrieved the alcohol she had purchased? 

A. Correct. 

Q. And the change that she had gotten back from the 

transaction? 

A. Correct. 

Q. Anything else? 

A. No. 

a. Then you say. "I then proceeded to the checkstand 
7r. 

Experpt of Record~ Vol. 21 Page_ 

Cora' Sorensen, CCR - 426.681-7773 
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CARLOS BENEVIDEZ - December 9, 2008 

You did not observe that? 

I can't recall if I did or not. 

49 

3 

Q. 

A. 

Q. Can you recall seeing a sales receipt that night at 

4 all? 

5 

6 

A. 

Q. 

No, I can't remember. 

I didn't find any reference to it in your report; 

7 did I read that carefully enough? 

8 

10 

11 

12 

13 

14 

A. 

C. 

A. 

Q. 

A. 

15 me - - 1 i ne . 

16 

17 

18 

19 

20 

Q. 

A. 

Q. 

A. 

Q. 

If it's not in there, then I can't say. 

MS. BATTUELLO: There's a reference to the receipt. 

THE WITNESS: There is one. 

(By Mr. Woodbery) Is there? 

Yeah. 

Could you point it out to me? 

Second paragraph on the bottom _. or second, excuse 

Second line from the bottom? 

Un-huh. 

Okay, "he" there, that's referring to Harrigan? 

Correct. 

" returned the change from the sale and a 

21 receipt for the change and the alcohol that was seized as 

22 evidence"; right? 

23 

24 

, 25 

A. 

Q. 

A. 

Corr-ect -- wel', no. That receipt -­

Yeah, that's a different receipt. 

Yeah, that's a different receipt. That's not the 

'-------- Excerpt of Record, Vol. 2., Pase'Tl. 
Coral" Sorensen, CCR-:-425 :681-7773 

Page 576 

I 



. , 

r' , I 

1 j 

I' . 
II; 

j r 1 
H 

i 
I 
I r • I : 
It i 
, 
i 

I II ~ 
i . 
i , . 

1 
t , 

r ' 
:1. 

I • 

I 
l . 

L 

r -, 
l. 

1 ~ 
I . 

J ' 
I 

l. 

( . 

L 

PK .: 
cantro1 .: _: 
.roduction RalUS: 
US1Ie date' 
lIIiled au: 

CAU:tLA15JU 
3JCl4ClIlfJKU4, 
~.LouueA 
IIIItled 
4/1/2004 
4-12-Zoo4 

I'l101:0 vertficldllft v 0.4 121102 Dtgtlllr'C Ccrporu1011 

PIC: .: CAR5Yl.A1S~ 
CiClftrro1 II U040993111144 
_: CAIEY.UIUlSE A 

ProIIuctiOft scaw.: ... l1ad 
ISsue AU 4/1/2f'104 
ICaU ... dati: 4-12-2OIM 
Pha'fD lI.rfflcnion v O.C 12002 oigi .... rc co,.,.". .. dan 

~ Excerpt of Record, Vol. 2, page -= __ ..... . 
. . ..... ..... .... ...... " ......... ' " .--" 

Page 161 



\ 

APPENDIXB: 

Exhibit 4 to Deposition of Dochow CP at page 358 

Exhibit 6 to Deposition of Dochow CP at page 359 
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