
ZOII MAR -3 PM 10: 19 

NO. 65948-1-1 

COURT OF APPEALS, DIVISION I 
OF THE STATE OF WASHINGTON 

In re the Matter of the: 

ESTATE OF JESSIE CAMPBELL MACBRIDE, 

THOMAS H. MACBRIDE III AND PHILLIP C. MACBRIDE, Personal 
Representatives of the Estate of Jessie Campbell Macbride, 

Appellants, 

v. 

STATE OF WASHINGTON, DEPARTMENT OF REVENUE, 

Respondent. 

BRIEF OF RESPONDENT 

ROBERT M. MCKENNA 
Attorney General 

Charles Zalesky, WSBA # 37777 
Assistant Attorney General 
David M. Hankins, WSBA # 19194 
Senior Counsel 
Revenue Division 
P.O. Box 40123 
Olympia, WA 98504-0123 
(360) 753-5528 

ORIGINAL 



TABLE OF CONTENTS 

I. INTRODUCTION ............................................................................. 1 

II. RESTATEMENT OF THE ISSUES ................................................ .2 

III. RESTATEMENT OF THE CASE ................................................... .2 

A. Facts Relating To The Estate Of Thomas Macbride .................. 2 

B. Facts Relating To The Estate Of Jessie Macbride ..................... 3 

C. Procedural History ...................................................................... 4 

IV. ARGUMENT .................................................................................... 5 

A. Standard Of Review ................................................................... 5 

B. There Is No Statutory Basis For Excluding QTIP In 
Computing The Washington Estate Tax Owed By The 
Estate .......................................................................................... 6 

1. Overview of the federal estate tax, including the 
modem concept of ''transfer.'' ............................................ 6 

2. Overview of the Washington estate tax and the 
treatment of QTIP ............................................................. 1 0 

3. A transfer ofQTIP occurred when Jessie Macbride 
died in 2007 ...................................................................... 13 

4. The Washington estate tax code contains no 
deduction or exemption for Section 2044 property 
included in the taxable estate of a decedent. .................... 18 

5. The Washington estate tax can be read in harmony 
without an implied exclusion ofQTIP .............................. 20 

a. The separate Washington QTIP election 
authorized by RCW 83.100.047 does not 
support the Estate's claim ......................................... 20 



b. Applying the Washington estate tax as written 
does not impose a gift tax on QTIP ........................... 22 

c. Applying the Washington estate tax as written 
does not impose tax on "out of state property." ........ 24 

d. The Estate claimed a deduction that does not 
exist. .................................... : ..................................... 25 

6. The Washington Supreme Court's decision in In re 
McGrath's Estate does not compel a different result. ...... 27 

7. The Washington tax does not violate the Washington 
Supreme Court's decisions in Hemphill and Turner ....... .29 

8. Hassett v. Welch does not support the Estate's 
interpretation of the Washington estate tax code ............. 31 

C. The Washington Estate Tax As Amended In 2005 Does 
Not Impose An Unconstitutional Tax On QTIP Included 
In The Estate's Taxable Estate Under LR.C. § 2044 ............... 33 

1. The 2005 amendments to the Washington estate tax 
code did not create a "new" estate tax .............................. 34 

2. The tax is not applied retroactively .................................. 35 

3. The Washington estate tax does not violate the 
Impairment Clause ............................................................ 36 

4. The Washington estate tax does not violate Art. VII, 
§ 5 of the Washington Constitution ................................. .40 

D. The Administrative Rules Adopted By The Department 
In 2006 Do Not Provide An Alternative Basis For 
Excluding QTIP Included In The Decedent's Taxable 
Estate ........................................................................................ 43 

1. The separate Washington QTIP election does not 
apply in this case .............................................................. 44 

II 



2. The Estate has misconstrued WAC 458-57-105(3)(q) 
and -115(2)( d) ................................................................... 44 

3. WAC 458-57-105(3)(q) and -115(2)(d) did not 
replace or supersede RCW 83.100.020(13) ..................... .46 

4. The Department's interpretation of WAC 458-57-
105(3)(q) and -115(2)(d) is supported by the rule
making file and well-established rules of 
construction ...................................................................... 4 7 

v. CONCLUSION ............................................................................... 49 

iii 



TABLE OF AUTHORITIES 

Amunrud v. Bd of Appeals, 
158 Wn.2d 208, 143 P.3d 571 (2006) ................................................... 18 

Bostain v. Food Express, Inc., 
159 Wn.2d 700, 153 P.3d 846 (2007) ................................................... 47 

Caritas Servs., Inc. v. Department of Soc. & Health Servs., 
123 Wn.2d 391,896 P.2d 28 (1994) ............................................... 37, 38 

City of Seattle v. King, 
74 Wash. 277, 133 P. 442 (1913) ......................................................... 42 

Clayton v. Comm'r, 
976 F.2d 1486 (5th Cir. 1992) ............................................................ 8,9 

Coast Pacific Trading, Inc. v. Dep 't of Revenue, 
105 Wn.2d 912, 719 P.2d 541 (1986) ................................................... 47 

Comm 'r v. Church's Estate, 
335 U.S. 632,69 S. Ct. 322, 93 L. Ed. 288 (1949) ............................... 33 

Coolidge v. Long, 
282 U.S. 582, 51 S. Ct. 306, 75 L. Ed. 562 (1931) ............................... 18 

Curry v. McCanless, 
307 U.S. 357, 59 S. Ct. 900, 83 L. Ed. 1339 (1939) ............................. 25 

Energy Reserves Group, Inc. v. Kansas Power & Light Co., 
459 U.S. 400, 103 S. Ct. 697, 74 L. Ed. 2d 569 (1983) ........................ 37 

Enterprise Leasing, Inc. v. City of Tacoma, Finance Dep 't., 
139 Wn.2d 546, 988 P.2d 961 (1999) .................................................... 19 

Estate of Hemphill v. Dep't of Revenue, 
153 Wn.2d 544, 105 P.3d 391 (2005) ............................................. passim 

iv 



Estate o/Turner v. Dep't 0/ Revenue, 
106 Wn.2d 649, 724 P.2d 1013 (1986) ..................................... 29,30,35 

Fernandez v. Wiener, 
326 U.S. 340, 66 S. Ct. 178,90 L. Ed. 116 (1945) ........................ passim 

Fleetwood v. Read, 
21 Wash. 547, 58 P. 665 (1899) ........................................................... 42 

Griswold v. Helvering, 
290 U.S. 56, 54 S. Ct. 5, 78 L. Ed. 166 (1933) ..................................... 17 

Haberman v. Washington Pub. Power Supply Sys., 
109 Wn.2d 107, 750 P.2d 254 (1988) ................................................... 37 

Hassett v. Welch, 
303 U.S. 303, 58 S. Ct. 559, 82 L. Ed. 858 (1938) ......................... 31,32 

Helvering v. Hallock, 
309 U.S. 106,60 S. Ct. 444,84 L. Ed. 604 (1940) ............................... 33 

In re Lloyd's Estate, 
53 Wn.2d 196,332 P.2d 44 (1958) ....................................................... 41 

In re McGrath's Estate, 
191 Wash. 496, 71 P.2d 395 (1937) ......................................... 27,28,29 

Japan Line, Ltd v. McCajJree, 
88 Wn. 2d 93,558 P.2d 211 (1977) ...................................................... 29 

Margola Assoc. v. City o/Seattle, 
121 Wn.2d 625,854 P.2d 23 (1993) ............................................... 38, 39 

Mason v. Purdy, 
11 Wash. 591,40P.130(1895) ............................................................. 41 

Nipges v. Thornton, 
119 Wash. 464, 206 P. 17 (1922) ........................................................... 41 

Okeson v. City o/Seattle, 
150 Wn.2d 540, 78 P.3d 1279 (2003) ............................................. 41, 43 

v 



Pierce County v. State, 
159 Wn.2d 16, 148 P.3d 1002 (2006) ................................................... 37 

Purse Seine Vessel Owners Ass 'n v. State, 
92 Wn. App. 381, 966 P.2d 928 (1998) .................................................... 6 

Rousso v. State, 
170 Wn.2d 70, 239 P.3d 1084 (2010) ................................................... 25 

Sheehan v. Cent. Puget Sound Reg 'I Transit Auth., 
155 Wn.2d 790, 123 P.3d 88 (2005) ................................................ 41, 43 

Shoreline Cmty. Coli. Dist. No. 7 v. Emp 't Sec. Dep't, 
120 Wn.2d 394,842 P.2d 938 (1992) ............................................. 38, 39 

Silverstreak, Inc. v. Wash. State Dep 't of Labor & Indus., 
159 Wn.2d 868, 154 P.3d 891 (2007) ................................................... 48 

Simpson Inv. Co. v. Dep 't of Revenue, 
141 Wn.2d 139, 3 P.3d 741 (2000) ......................................................... 6 

Standard Oil Co. v. Graves, 
94 Wash. 291, 162 P. 558 (1917), rev 'd on other grounds, 249 
U.S. 389, 39 S. Ct. 320, 63 L. Ed. 662 (1919) ................................ 41, 42 

State v. Clark, 
30 Wash. 439, 71 P. 20 (1902) ............................................................. 41 

State v. Sheppard, 
79 Wash. 328, 140 P. 332 (1914) ......................................................... 41 

Tesoro Ref & Mktg. Co. v. Dep't. of Revenue, 
164 Wn.2d 310, 190 P.3d 28 (2008) ................................................ 47,48 

TracFone Wireless, Inc. v. Dep 't of Revenue, 
170 Wn.2d 273,242 P.3d 810 (2010) ................................................... 26 

Tyrpak v. Daniels, 
124 Wn.2d 146, 874 P.2d 1374 (1994) ................................................. 37 

VI 



United States v. Carlton, 
512 U.S. 26, 114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994) ........................ 18 

United States v. Hemme, 
476 U.S. 558, 106 S. Ct. 2071, 90 L. Ed. 2d 538 (1986) ...................... 33 

United States v. Mfrs Nat 'I Bank of Detroit, 
363 U.S. 194,80 S. Ct. 1103,4 L. Ed. 2d 1158 (1960) .................. 35, 36 

United States v. Stapf, 
375 U.S. 118,84 S. Ct. 248, 11 L. Ed. 2d 195 (1963) ...................... 8, 17 

West v. Oklahoma Tax Comm 'n, 
334 U.S. 717, 68 S. Ct. 1223,92 L. Ed. 1676 (1948) ........................... 28 

Constitutional Provisions 

Const. art. I, § 23 ....................................................................................... 37 

Const. art. IX, § 1 ...................................................................................... 39 

Const. art. VII ........................................................................................... 42 

Const. art. VII, § 5 .................................................................. 40, 41, 42, 43 

U.S. Const. art. I, § 10 ............................................................................... 36 

Statutes 

I.R.C. § 2001(a) .............................................................................. 7, 12, 14 

I.R.C. § 2001(b) ............................................ -.............................................. 7 

I.R.C. § 2011 ............................................................................................. 10 

I.R.C. § 2011(b)(1) .............................................................................. 10,34 

I.R.C. § 2011(b)(2)(B) .............................................................................. 10 

I.R.C. § 2011(b)(3) .................................................................................... 34 

vii 



I.R.C. § 2044 ...................................................................................... passim 

I.R.C. § 2044(b )(1 )(A) .......................................................................... 9, 15 

I.R.C. § 2044(b )(1 )(B) .............................................................................. 23 

I.R.C. § 2044(c) ................................................................................. passim 

I.R.C. § 2051 ................................................................................... 7, 12, 16 

I.R.C. § 2053 ............................................................................................. 12 

I.R.C. § 2056 ............................................................................. 7, 21, 23, 44 

I.R.C. § 2056(a) .......................................................................................... 8 

I.R.C. § 2056(b) .......................................................................................... 8 

I.R.C. § 2056(b)(7) ............................................................................. passim 

I.R.C. § 2056(b)(7)(A) .......................................................................... 9, 15 

I.R.C. § 2056(b)(7)(A)(i) ...................................................................... 2, 15 

I.R.C. § 2056(b )(7)(B)(i) ............................................................................ 9 

I.R.C. § 2058 ............................................................................................. 12 

I.R.C. § 2523 ............................................................................................. 23 

I.R.C. § 2523(f) ......................................................................................... 23 

Laws of1901, ch. 55 ................................................................................. 10 

Laws of 1981, 2d Ex. Sess., ch. 7 ......................................................... 10, 34 

Laws of2005, ch. 516 .......................................................................... 11,34 

Laws of2005, ch. 516, § 1 ......................................................................... 49 

Laws of2005, ch. 516, § 16 ....................................................................... 49 

viii 



Laws of2005, ch. 516, § 20 ................................................................. 32,35 

Pub. L. No. 107-16, 115 Stat. 73 (2001) ................................................... 10 

RCW 34.05.562(1)(c) .................................................................................. 6 

RCW 34.05.570 ........................................................................................... 5 

RCW 34.05.570(4) ....................................................................................... 5 

RCW 34.05.570(4)(a) .................................................................................. 5 

RCW 83.100.020(5) ................................................................................... 11 

RCW 83.100.020(8) ................................................................................... 11 

RCW 83.100.020(11) ............................................................... 12, 14, 19,33 

RCW 83.100.020(12) ................................................................................. 11 

RCW 83.100.020(13) .......................................................................... passim 

RCW 83.100.020(14) .......................................................................... passim 

RCW 83.100.040 ........................................................................... 11,35,40 

RCW 83.100.040(1) ....................................................................... 12,19,35 

RCW 83.100.040(2)(a) ........................................................................ 11, 19 

RCW 83.100.046 ................................................................................ 26,46 

RCW 83.100.047 ...................................................................................... 20 

RCW 83.100.047(1) ........................................................................... passim 

RCW 83.100.220 .......................................................................... 39,40,41 

RCW 83.100.230 ...................................................................................... 39 

ix 



Regulations 

WAC 458-57 ............................................................................................. 43 

WAC 458-57-105 ...................................................................................... 43 

WAC 458-57-105(3)(q) .......................................................... 44,46,47,49 

WAC 458-57-105(3)(q)(iii) ....................................................................... 45 

WAC 458-57-105(3)(q)(iv) ........................................................................ 45 

WAC 458-57-105(3)(q)(v) ......................................................................... 45 

WAC 458-57-105(3)(q)(vi) ................................................................. passim 

WAC 458-57-115 ...................................................................................... 43 

WAC 458-57-115(2)(c)(iii)(B) .................................................................. 46 

WAC 458-57-115(2)(d) .......................................................... 44·,46,47,49 

WAC 458-57-115(2)(d)(v) ......................................................................... 45 

WAC 458-57-115(2)(d)(vi) ................................................................. passim 

CR56 .......................................................................................................... 6 

Treatises 

1 Jacob Mertens, THE LAW OF FEDERAL GIFT AND ESTATE 

TAXATION, § 1.04 (1959) ...................................................................... 14 

Richard B. Stephens et aI., FEDERAL ESTATE AND GIFT TAXATION ~ 

2.01 [1] (8th ed. 2002) ............................................................................. 7 

Steven D. Nofziger, Comment, EGTRRA and the Past, Present, and 
Future of Oregon 's Inheritance Tax System, 84 Or. L. Rev. 317 
(2005) ........................................................................... 21 

x 



Other Authorities 

2005 Final Leg. Report, 59th Wash. Leg .................................................... 49 

xi 



I. INTRODUCTION 

This case involves the Washington estate tax and whether 

"qualified terminable interest property" ("QTIP") included in the taxable 

estate of a decedent may be excluded in computing the Washington tax. 

When a spouse dies, his or her estate can create a QTIP trust that provides 

income to the surviving spouse for life. Assets used to fund the QTIP trust 

qualify for the marital deduction under the federal estate tax code and, 

therefore, are not subject to estate tax when the first spouse dies. I.R.C. § 

2056(b)(7). Upon the death of the surviving spouse, the assets remaining 

in the QTIP trust are treated as passing from the surviving spouse to the 

remainder beneficiaries of the QTIP trust. I.R.C. § 2044(c). This passing 

of QTIP to the remainder beneficiaries is a "transfer" subject to federal 

and Washington estate tax. 

Jessie Macbride, who died in 2007 and whose estate is bringing 

this appeal, was a lifetime beneficiary of a QTIP trust established on the 

death of her husband, Thomas. Thomas Macbride died in 1999, and his 

estate elected and accepted the benefit of a QTIP deduction in computing 

its federal and Washington estate tax. While the estate of Thomas 

Macbride received the benefit of the QTIP deduction, federal and 

Washington estate tax law required the estate of Jessie Macbride to 

include the remaining QTIP as part of its taxable estate. The estate of 

Jessie Macbride (the "Estate") complied with this requirement for federal 

estate tax purposes. However, the Estate argues that it is allowed to 

exclude the QTIP in computing its Washington tax. 



II. RESTATEMENT OF THE ISSUES 

This case raises three issues: 

1. Is there a statutory basis for excluding QTIP in computing 

the Washington estate tax owed by the Estate? 

2. If there is no statutory basis for excluding QTIP, does the 

Washington estate tax as amended in 2005 impose an unconstitutional tax 

on QTIP included in the Estate's taxable estate under LR.C. § 2044? 

3. Do administrative rules adopted by the Department in 2006 

provide an alternative basis for a excluding QTIP in computing the 

Washington estate tax owed by the Estate? 

III. RESTATEMENT OF THE CASE 

A. Facts Relating To The Estate Of Thomas Macbride 

While this case involves the estate tax treatment of QTIP included 

in the taxable estate of Jessie Macbride, facts pertaining to the QTIP 

election made by Thomas Macbride, are important. Thomas Macbride 

died in 1999. CP 4. The executor of his estate elected to create a QTIP 

trust for the benefit of Thomas's surviving spouse, Jessie. CP 456. The 

trust was funded with assets valued at $9,422,260. CP 456. Pursuant to 

LR.C. § 2056(b )(7)(A)(i), the assets placed in the trust were treated as 

passing from Thomas's estate to Jessie Macbride. 

The estate of Thomas Macbride filed a federal estate tax return 

listing a gross estate before deductions of$12,442,405. CP 435. The 

estate claimed deductions in the total amount of $9,442,405, leaving a 

"taxable estate" of $3,000,000. CP 435. One of the deductions claimed 
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by the estate was a deduction in the amount of $9,422,260 for the QTIP 

passing to Jessie Macbride. CP 455-56. By claiming the QTIP deduction, 

the estate of Thomas Macbride reduced its taxable estate by over $9.4 

million which, in turn, reduced both the federal and Washington estate 

taxes owed. CP 435. 1 Without the $9,422,260 QTIP deduction, the estate 

of Thomas Macbride would have owed $1,454,362 in Washington estate 

tax. See Appendix A (showing calculation of the Washington tax if no 

QTIP deduction had been taken). Thus, by claiming the QTIP deduction, 

the estate of Thomas Macbride reduced its Washington estate tax liability 

by more thah $1.25 million. 

B. Facts Relating To The Estate Of Jessie Macbride 

Jessie Macbride died in 2007. CP 5. Ms. Macbride was a 

Washington resident when she died. CP 350. Her estate filed a federal 

estate tax return listing a gross estate of $6,636,494 and a taxable estate of 

$5,883,077. CP 471 (Form 706, part 2, lines 1 and 3c). Included in the 

gross estate were the remaining assets from the QTIP trust established by the 

estate of Thomas Macbride. CP 480-81 (Schedule F).2 These assets were 

included in the Estate's gross estate as required by section 2044 of the 

Internal Revenue Code and were "treated as property passing from the 

decedent." See LR.C. § 2044(c). 

1 The federal estate tax return filed by the estate of Thomas Macbride listed 
federal tax due of $897,500. CP 435 (Form 706, part 2, line 27). The federal return also 
listed a credit for state death taxes of$182,000, which corresponds to the Washington 
estate tax reported on the Estate's Washington return. CP 435 (Form 706, part 2, line 
15); CP 461 (line 6 of Washington estate tax return). 

2 The assets of the QTIP trust treated as passing when Jessie Macbride died are 
identified on lines 3 through 7 of the Schedule F attachment to Form 706. CP 480-81. 
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In July 2008, the Estate made an estimated payment of its 

Washington estate tax. CP 491-94. A few months later the Estate filed its 

Washington estate tax return. CP 496-98. On that state return the Estate 

claimed a deduction in the amount of $6,427,844 iri computing its 

Washington taxable estate. CP 497 (part 2, line 2(b) of state return). The 

deduction was equal to the amount ofQTIP included in the Estate's federal 

taxable estate. CP 351. In effect, the Estate determined that QTIP included 

in the federal taxable estate and subject to the federal tax should be excluded 

from the Washington taxable estate. 

The Department of Revenue reviewed the Estate's Washington estate 

tax return and denied the $6,427,844 deduction. CP 500. The estimated tax 

payment was applied against the tax owed, resulting in a small refund to the 

Estate. CP 500. The Department notified the Estate of this action in writing. 

CP 500. The Estate then filed a "Petition for Relief' with the King County 

Superior Court seeking judicial review of the Department's denial of its 

refund claim. CP 3. 

c. Procedural History 

The Estate's petition for judicial review of the Department's denial 

of its refund claim proceeded under the Administrative Procedure Act. 3 

Because the material facts were not in dispute, the parties filed cross-

motions for summary judgment. CP 110 (Department's motion); CP 137 

(Estate's motion). The trial court granted the Department's summary 

3 The non-APA claims set out in the Petition for Relief were dismissed. See CP 
108 (Order Dismissing Claims filed May 28,2010.) 
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judgment motion and denied the Estate's motion. CP 349-353 (Order 

Affirming Agency Action); CP 354-55 (order denying Estate's motion for 

summary judgment). Shortly thereafter the Estate filed a motion for 

reconsideration with the trial court, which was denied. CP 356-58 

(motion), CP 367 (order denying motion). The Estate then filed a timely 

notice of appeal, seeking review of the orders on summary judgment. CP. 

368-69. A short while later, the Estate filed a Second Amended Notice of 

Appeal, seeking review of the orders on summary judgment and the denial 

of the Estate's motion for reconsideration. CP 398-99.4 

IV. ARGUMENT 

A. Standard Of Review 

This is an appeal of agency action under the Administrative 

Procedure Act ("APA"). The agency action at issue is the denial of the 

Estate's refund claim. Judicial review of final agency action is controlled 

by RCW 34.05.570. This case presents "other agency action." As a result, 

RCW 34.05.570(4) applies. See RCW 34.05.570(4)(a) (all agency action 

not reviewable under subsections (2) [review of rules] or (3) [review of 

orders in adjudicative proceedings] are reviewed under subsection (4) 

[review of other agency action]). Moreover, because no agency 

adjudicative proceeding was conducted, the Superior Court was permitted 

to, and did, receive evidence in addition to that contained in the agency 

4 The Estate, in its Opening Brief, has not presented any argument concerning 
the issues it raised in its motion for reconsideration. Therefore, the Department presumes 
that any issues pertaining to the motion for reconsideration have been waived. 
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record. RCW 34.05.562(1)(c); Purse Seine Vessel Owners Ass 'n v. State, 

92 Wn. App. 381, 388, 966 P.2d 928 (1998). Consequently, this Court 

"review[s] the superior court record because [the superior court] took 

additional evidence under RCW 34.05.562." Purse Seine, 92 Wn. App. at 

388 (citing Waste Mgmt o/Seattle, Inc. v. Uti/. & Transp. Comm 'n, 123 

Wn.2d 621, 633-34, 869 P.2d 1034(1994)). 

The superior court decided the case on cross-motions for summary 

judgment-granting the Department's motion and denying the Estate's 

motion. Summary judgment is appropriate when no genuine issue of 

material fact exists and the moving party is entitled to judgment as a 

matter of law. CR 56. When the material facts in a tax. refund case are 

undisputed and the only issues to be resolved are legal in nature, the 

appellate court reviews the legal conclusions de novo. Simpson Inv. Co. 

v. Dep't of Revenue, 141 Wn.2d 139, 148,3 P.3d 741 (2000). The 

material facts supporting the Department's motion for summary judgment 

were not disputed. As a result, summary judgment in favor of the 

Department was appropriate. 

B. There Is No Statutory Basis For Excluding QTIP In 
Computing The Washington Estate Tax Owed By The Estate 

1. Overview of the federal estate tax, including the modern 
concept of "transfer." 

To better appreciate the legal arguments presented in this brief, it is 

helpful to have a general understanding of both the federal estate tax. and 

the Washington estate tax.. The federal estate tax. is set out in subtitle B, 
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chapter 11, of the Internal Revenue Code.5 The tax is "imposed on the 

transfer of the taxable estate of every decedent who is a citizen or resident 

of the United States." I.R.C. § 2001 (a). It is well established that the term 

"transfer" is construed broadly and "extends to the creation, exercise, 

acquisition, or relinquishment of any power or legal privilege which is 

incident to the ownership of property." Fernandez v. Wiener, 326 U.S. 

340, 352, 66 S. Ct. 178, 90 L. Ed. 116 (1945). Thus, a "transfer" for estate 

tax purposes is not limited to a formal conveyance of property under state 

property law. Rather, Congress may include within the estate tax base 

property that was not formally conveyed upon the death of the decedent. 

Id. 

The federal estate tax, in simplified terms, is computed on the 

"taxable estate" of the decedent. I.R.C. § 2001(b).6 The term "taxable 

estate" is defined as the gross estate of the decedent less authorized 

deductions. I.R.C. § 2051. One of the deductions allowed in computing 

the taxable estate of a decedent is the marital deduction set out in I.R.C. § 

2056, which provides that "the value of the taxable estate shall, except as 

limited by subsection (b), be determined by deducting from the value of 

the gross estate an amount equal to the value of any interest in property 

which passes or has passed from the decedent to his surviving spouse." 

5 All references to the Internal Revenue Code will be to the Internal Revenue 
Code of 1986 as amended or renumbered as of January 1,2005. Relevant portions of the 
Estate Tax chapter of the Internal Revenue Code are attached hereto as Appendix B. 

6 The actual computation of the federal tax is somewhat more complicated as a 
result of the integration of the federal gift tax. For a more detailed explanation of how 
the federal estate tax is computed, see Richard B. Stephens et aI., FEDERAL ESTATE AND 

GIFT TAXATION ~ 2.01[1] (8th ed. 2002). 
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I.R.c. § 2056(a). I.R.C. § 2056(b) then sets out a limitation relating to 

"terminable interests" such as a life estate or other interest in property that 

will lapse due to the passing of time or the occurrence or non-occurrence 

of an event. 

The marital deduction was added to the federal estate tax code in 

1948 to equalize the disparate estate tax treatment of spouses residing in 

community property states and those residing in common law property 

states. United States v. Stapf, 375 U.S. 118, 128,84 S. Ct. 248, 11 L. Ed. 

2d 195 (1963). As originally .enacted, the marital deduction was limited to 

fifty percent of the decedent's separate property passing outright to the 

surviving spouse. Transfers of ''terminable interest" property such as a 

life estate did not qualify. Although the deduction was limited both in the 

amount that could be deducted and the type of property that qualified, it 

provided an important estate planning tool for married couples. Separate 

property passing outright to the surviving spouse, up to the fifty percent 

limitation, was excluded from the estate tax base of the first spouse to die. 

However, the property did not escape estate taxation altogether. Rather, 

"[a]n essential feature of the Marital Deduction from its very beginning .. 

. was that any property of the first spouse to die that passed untaxed to the 

surviving spouse should be taxed in the estate of the surviving spouse." 

Clayton v. Comm'r, 976 F.2d 1486, 1491 (5th Cir. 1992). 

In 1981 Congress made a significant change to the marital 

deduction by "exempting all transfers between husband and wife ... 

subject [only] to rules ... to insure that the exempted property will be 
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taxed if and when the surviving spouse disposes of it by gratuitous 

transfers, whether inter vivos or at death." Clayton, 976 F.2d at 1492 

(internal quotation and citation omitted). In addition to making the marital 

deduction unlimited in amount, Congress also liberalized the "terminable 

interest" rule by creating a special category of terminable interest 

property-so called "qualified terminable interest property" or "QTIP"

that would qualify for the deduction. Thus, Congress created "an 

exception-to-the-exception" that permitted certain terminable interest 

property to pass untaxed to the surviving spouse. Id. at 1493. 

To qualify for the marital deduction: (1) terminable interest 

property must pass from the decedent to the surviving spouse, (2) the 

surviving spouse must have the right to receive the income from the 

property for life, and (3) the executor of the decedent's estate must make 

an election to have the property treated as QTIP. I.R.C. § 

2056(b )(7)(B)(i). 

The trade-off for allowing the estate of the first spouse to die to 

deduct QTIP is that the property is treated as passirig to the surviving 

spouse and any QTIP still remaining when the surviving spouse dies is 

included in his or her gross estate. See I.R.C. § 2056(b )(7)(A) (QTIP 

treated as passing to the surviving spouse); I.R.C. § 2044(b)(I)(A) (QTIP 

included in the gross estate of the surviving spouse). In this way, QTIP 

does not escape taxation. Instead, the estate tax applies to the remaining 

QTIP when the surviving spouse dies. To insure that the remaining QTIP 

is taxed on the death of the surviving spouse, Congress specified that the 
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property "shall be treated as property passing from the decedent." LRC. § 

2044(c). 

2. Overview of the Washington estate tax and the 
treatment of QTIP. 

The Washington estate tax was enacted in 1981 as a result of 

Initiative No. 402. Laws of 1981, 2d Ex. Sess., ch. 7. Prior to that, 

Washington imposed an inheritance tax. Laws of 1901, ch. 55. The 

Washington estate tax, as enacted in 1981, imposed a tax equal to the state 

death tax credit allowed under LRC. § 2011. The maximum amount of the 

federal tax credit was set out in a table provided in LRC. § 2011(b)(1). State 

estate taxes of this nature are commonly referred to as "pickup" or "sponge" 

taxes. 

In June 2001, Congress enacted the Economic Growth and Tax 

Relief Reconciliation Act of2001 (EGTRRA).7 That act reduced the 

amount of the state death tax credit by 25% each year beginning in 2002, 

resulting in the total elimination of the credit by 2005. See LRC. § 

2011(b)(2)(B) (showing phase-out of the state death tax credit). This 

reduction and eventual elimination of the state death tax credit had a 

serious impact on states like Washington that employed a "pickup" tax. 

See Estate o/Hemphillv. Dep't o/Revenue, 153 Wn.2d 544,548,105 P.3d 

391 (2005) ("[I]mplementation ofEGTRRA essentially ends the estate tax 

revenue sharing between the federal government and states."). To keep the 

Washington tax viable, the Legislature needed to establish a stand-alone state 

7 Pub. L. No. 107-16, 115 Stat. 73 (2001). 

10 



tax that was not measured by the federal death tax credit. Id at 551. 

In 2005 the Washington Legislature made several amendments to the 

Washington estate tax in reaction to the Estate of Hemphill decision. See 

Laws of2005, ch. 516. RCW 83.100.040 was amended to impose a stand

alone Washington estate tax "on every transfer of property located in 

Washington." The term "property" means "property included in the gross 

estate." RCW 83.100.020(8). Gross estate, in turn, is defined as "'gross 

estate' as defined and used in section 2031 of the Internal Revenue Code." 

RCW 83.100.020(5). Also, the Washington Legislature specified that the 

term "Internal Revenue Code" means ''the United States Internal Revenue 

Code of 1986, as amended or renumbered as of January 1,2005." RCW 

83.100.020(12). 

The tax is computed on a graduated rate from 10% to 19% of the 

decedent's "Washington taxable estate." RCW 83.100.040(2)(a). The term 

"Washington taxable estate" is defined as ''the federal taxable estate, less: (a) 

One million five hundred thousand dollars for decedents dying before 

January 1,2006; and (b) two million dollars for decedents dying on or after 

January 1,2006; and (c) the amount of any deduction allowed under RCW 

83.100.046." RCW 83.100.020(13). "Federal taxable estate," in turn, is 

defined as ''the taxable estate as determined under chapter 11 of the Internal 

Revenue Code" without regard to the termination of the federal estate tax or 

the deduction for state death taxes. RCW 83.100.020(14). Thus, the 
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Washington taxable estate is equal to the decedent's federal taxable estate 

after making specified additions and deductions. 8 

Like the federal estate tax, the Washington estate tax is imposed on 

the transfor of property. Compare I.R.C. § 2001(a) ("A tax is hereby 

imposed on the transfer of the taxable estate of every decedent .... ") with 

RCW 83.100.040(1) ("A tax ... is imposed on every transfer of property 

located in Washington."). Under the Washington estate tax code, ''transfer'' 

means a "'transfer' as used in section 2001 of the Internal Revenue Code." 

RCW 83.100.020(11). Thus, the Legislature has clearly established that a 

''transfer'' subject to the federal estate tax is also a ''transfer'' subject to the 

Washington tax. Moreover, because ''transfer'' has an identical meaning 

under both the federal and Washington estate tax codes, the Washington tax 

is not limited to formal conveyances of property owned by the decedent. 

Rather, the Washington tax-like its federal counterpart- "extends to the 

creation, exercise, acquisition, or relinquishment of any power or legal 

privilege which is incident to the ownership of property." Fernandez v. 

Wiener, 326 U.S. 340, 352, 66 S. Ct. 178,90 L. Ed. 116 (1945). 

8 Viewed as a mathematical computation, the Washington taxable estate is 
determined as follows: 

• Start with the decedent's "taxable estate" as determined under Chapter 11 of 
the Internal Revenue Code. The "taxable estate" is defined in LR.C. § 2051 
and is made up of the "gross estate" less the deductions allowed by LR.C. 
§§ 2053 - 2058. 

• Add the federal deduction allowed under I.R.C. § 2058 for state death taxes 
to arrive at "federal taxable estate" as defmed in RCW 83.100.020(14). 

• Subtract $1,500,000 for decedents dying before January 1,2006, or 
$2,000,000 for decedents dying on or after January 1, 2006. 

• Subtract the deduction allowed under RCW 83.100.046 relating to certain 
property used in farming. 
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3. A transfer of QTIP occurred when Jessie Macbride died 
in 2007. 

The underlying thesis of the Estate's refund claim is that no 

transfer of the QTIP occurred when Jessie Macbride died. Most, ifnot all, 

of the Estate's legal arguments are based on this initial premise. For 

instance, the Estate argues that the Department of Revenue, in denying the 

Estate's refund claim, is imposing the "new" Washington estate tax on 

"Thomas's Trusts." Br. of App. at 28.9 This argument assumes that no 

transfer occurred when Jessie Macbride died in 2007 and, therefore, the 

Department must be reaching back in time and taxing the value of the 

QTIP passing into the QTIP trust in 1999 when Thomas died. 

The Estate is incorrect when it asserts that there was no transfer 

subject to the Washington estate tax when Jessie Macbride died. Under 

the modem understanding of what constitutes a transfer for estate tax 

purposes, a formal conveyance of property owned by the decedent is not 

required. Instead, Congress has the power to direct by statute what 

property will be included in the taxable estate of a decedent so long as 

"that decedent had an interest in property at death, and that death became 

9 The Estate uses the tenn "Thomas's Trusts" several times in its opening brief. 
The Estate's plural reference to "Trusts" could be confusing and requires some further 
explanation. Under paragraph 5.2.1 of the Amended and Restated Living Trust 
Agreement of Thomas H. Macbride and Jessie Campbell Macbride, the Marital Trust 
established when Thomas Macbride died was divided into the "QTIP Trust" and the 
"Nonqualified Marital Trust" as a result of an election made by the estate of Thomas 
Macbride. CP 423; CP 436. These are the trusts the Estate refers to as "Thomas's 
Trusts." Br. of App. at 7. However, the estate of Thomas Macbride claimed the marital 
deduction only on the value of the "QTIP Trust." CP 455-56. In addition, it was the 
value of the remaining assets in that "QTIP Trust" that were treated as passing from 
Jessie Macbride to the remainder beneficiaries when Ms. Macbride died in 2007. 
Therefore, only the "QTIP Trust" has any relevance in this case. 
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the generating source of definite accessions to the survivor's property 

rights." 1 Jacob Mertens, THE LAW OF FEDERAL GIFT AND ESTATE 

TAXATION, § 1.04 (1959).10 

The passing of QTIP under LR.C. § 2044 undoubtedly qualifies as 

a "transfer." As previously discussed, a QTIP trust creates a life estate for 

the benefit of the surviving spouse and creates a future interest in the 

assets of the QTIP trust for the benefit of the remainder beneficiaries. 

When the second spouse dies, the life estate is extinguished and the 

remainder beneficiaries receive a present interest in the property. It is the 

death of the second spouse that causes the remainder beneficiaries' interest 

in the QTIP to transform from a future interest to a present interest. 

Consistent with the U.S. Supreme Court's holding in Fernandez v. Wiener, 

Congress is permitted to treat that shift in the economic benefit as a 

"transfer" subject to estate tax. Congress has expressly exercised that 

power in LR.C. § 2044. 11 

10 A copy of sections 1.02 through 1.04 of the Mertens treatise is attached hereto 
as Appendix C. 

11 The Estate's argument that no ''transfer'' occurred when Ms. Macbride died is 
also inconsistent with the fact that it paid federal estate tax on the QTIP at issue. Ifno 
transfer of the QTIP occurred when Ms. Macbride died, the Estate would not be subject 
to thefederal estate tax on the QTIP. See LR.C. § 2001(a) (federal estate tax "is hereby 
imposed on the transfer of the taxable estate of every decedent who is a citizen or resident 
of the United States."). The Estate never explains this inconsistency. Instead, the Estate 
simply assumes that a ''transfer'' subject to the Washington estate tax code must mean 
something different than a "transfer" subject to the federal estate tax code. RCW 
83.100.020(11), which defmes ''transfer'' for Washington estate tax purposes, clearly 
provides otherwise. 
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Congress has enacted several provisions in the federal estate tax 

code to ensure that any remaining QTIP is subject to estate tax when the 

second spouse dies. More specifically: 

• LR.C. § 2056(b )(7)(A)(i) provides that QTIP is treated as passing 
to the surviving spouse when the first spouse dies; 

• LR.C. § 2044(b)(I)(A) provides that QTIP passing to the 
surviving spouse is included in that spouse's gross estate when he 
or she dies; and 

• LR.C. § 2044(c) provides that QTIP is treated as passing from the 
surviving spouse when he or she dies. 

Under these provisions, the taxable transfer ofQTIP occurs when the 

second spouse dies. 

It is precisely because QTIP is treated as passing through the 

surviving spouse under LR.C. §§ 2056(b)(7)(A) and 2044(c) that the 

federal estate tax is deferred until the surviving spouse dies. No estate tax 

is owed on the QTIP when the first spouse dies as a result of the marital 

deduction. LR.C. § 2056(b)(7). However, estate tax is owed when the 

second spouse dies. LR.C. § 2044. 

The same treatment applies under the Washington tax. The 

Legislature has incorporated the federal definition of "taxable estate" into 

the Washington tax. See RCW 83.100.020(14) (defining "federal taxable 

estate"). The federal taxable estate of a surviving spouse "as determined 

under chapter 11 of the Internal Revenue Code" includes the value of 

QTIP passing under LR.C. § 2044. See LR.C. § 2044(b)(1 )(A) (the value 

of the gross estate shall include the value of any property to which a 
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deduction was allowed with respect to the transfer of the property to the 

decedent under I.R.C. § 2056(b)(7)); I.R.C. § 2051 (defining "taxable 

estate" as "gross estate" less authorized deductions). Thus, the term 

"federal taxable estate" as defined inRCW 83.100.020(14) includes QTIP 

passing when the second spouse dies. Because the QTIP is included in the 

federal taxable estate of the second spouse to die, it is also included in the 

Washington taxable estate. See RCW 83.100.020(13) (defining 

"Washington taxable estate" as "the federal taxable estate" less certain 

deductions not related to QTIP). 

That Congress has plenary power to determine when a "transfer" 

of property will occur under the federal estate tax was conclusively 

established long ago in Fernandez v. Wiener, 326 U.S. 340, 66 S. Ct. 178, 

90 L. Ed. 116 (1945). Fernandez involved a 1942 amendment to the 

federal estate tax whereby the value of community property, including the 

surviving spouse's community property interest, was included in the gross 

estate of the first spouse to die. Id. at 342. The heirs of a Louisiana 

resident decedent challenged the 1942 amendment, arguing that inclusion 

of the surviving spouse's community property interest in the gross estate 

of the deceased spouse violated due process and several other federal 

constitutional provisions. Id. at 342-43. According to the heirs, the 1942 

amendment that taxed "the entire value of the community property on the 

death of either spouse is a denial of due process because the death of 

neither operates to transfer, relinquish or enlarge any legal or economic 

interest in the property of the other spouse." Id. at 346. Moreover, the 
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community property interests included in the decedent's gross estate had 

been created or established before the 1942 amendment was enacted. 

In rejecting the heirs' constitutional claims, the Court first 

recognized that Congress has broad authority to define the taxable event 

upon which the estate tax is imposed and to dictate what property interests 

shall be included in the taxable estate of a decedent. Fernandez, 326 U.S. 

at 352-54. The Court then turned to the due process challenge. Quoting 

Griswoldv. Helvering, 290 U.S. 56, 58, 54 S. Ct. 5, 78 L. Ed. 166 (1933), 

an estate tax case involving property held as joint tenants by a husband 

and wife, the Court acknowledged that '" [u ]nder the statute the death of 

the decedent is the event in respect of which the tax is laid. It is the 

existence of the joint tenancy at that time, and not its creation at the 

earlier date, which furnishes the basis for the tax. '" Id at 354-55 

(emphasis added) (quoting Griswold). Applying this same reasoning to 

state community property law, the Court held that "[s]imilarly, a tax upon 

the termination by death of a power to dispose of property, created before 

the enactment of the tax statute, does not offend due process." Id at 355 

(citing Reinecke v. Northern Trust Co., 278 U.S. 339,49 S. Ct. 123, 73 L. 

Ed. 410 (1929))Y 

In addition to frrmly establishing the power of Congress to 

determine when a transfer occurs for estate tax purposes, Fernandez also 

12 A few years after Fernandez was decided, Congress again amended the 
federal estate tax, striking the provision at issue in Fernandez and enacting the marital 
deduction in an effort to "equalize" the disparate estate tax treatment of spouses residing 
in community property states and those residing in common law property states. See 
United States v. Stapf, 375 U.S. 118, 128,84 S. Ct. 248, 11 L. Ed. 2d 195 (1963). 
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effectively overruled Coolidge v. Long, 282 U.S. 582, 51 S. Ct. 306, 75 L. 

Ed. 562 (1931). See Fernandez, 326 U.S. at 357 (expressly limiting the 

holding in Coolidge). Coolidge was an estate tax case decided during the 

"Lochner era" when the United States Supreme Court used the Due 

Process Clause to undo federal and state economic regulation that the 

Court deemed unwise or unnecessary. Substantive due process cases from 

the Lochner era are no longer considered authoritative. United States v. 

Carlton, 512 U.S. 26, 34, 114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994); 

Amunrudv. Bd. of Appeals, 158 Wn.2d 208,228, 143 P.3d 571 (2006). 

Therefore, Lochner era cases have no continuing validity with respect to 

the power of Congress to determine by statute when a ''transfer'' of 

property occurs for estate tax purposes. 

4. The Washington estate tax code contains no deduction 
or exemption for Section 2044 property included in the 
taxable estate of a decedent. 

The Washington estate tax code contains no deduction or 

exemption for section 2044 property included in the taxable estate of a 

decedent. The Estate, recognizing that there is no express deduction or 

exemption that applies, argues that the Legislature must have, sub silentio, 

intended to exclude section 2044 property from the Washington estate tax 

base in certain circumstances. See Br. of App. at 22-28 (arguing that the 

"[t]here is no legislative intent that I.R.C. § 2044 property would 

automatically be incorporated into every Washington taxable estate."). 

The Estate's reasoning and analysis are flawed. 
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In construing the meaning of a statute, the appropriate starting point 

is the statutory language itself. Enterprise Leasing, Inc. v. City a/Tacoma, 

Finance Dep 't., 139 Wn.2d 546, 552, 988 P .2d 961 (1999). In the present 

case, because the controlling statutes are clear and unambiguous, there is no 

need to consult extrinsic sources. As discussed above, the Washington tax is 

imposed under RCW 83.100.040(1) "on every transfer of property located in 

Washington." "Transfer" means a "transfer" under the federal estate tax 

code. RCW 83.100.020(11). Under the modem concept of transfer, a 

formal conveyance of property from the decedent is not required. So long as 

there is a "shift in economic benefit" brought about by the death of the 

decedent, Congress is permitted to include the value of the property 

associated with the shifting economic benefit in the estate tax base of the 

decedent. Congress has exercised this power with respect to QTIP passing 

when the second spouse dies by enacting I.R.C. § 2044. 

The Washington tax is calculated on the "Washington taxable estate" 

of the decedent, RCW 83.100.040(2)(a), which is statl!torily defined as "the 

federal taxable estate" less specified deductions. RCW 83.100.020(13). 

QTIP passing under 1.R.c. § 2044 is included in the federal taxable estate of 

the second spouse to die. I.R.C. § 2044(c). Moreover, none of the 

deductions set out in RCW 83.100.020(13) apply to QTIP. Therefore, QTIP 

passing under 1.R.c. § 2044 is included as part of the Washington taxable 

estate subject to the Washington tax. As a matter of Washington statutory 

law, the QTIP deduction claimed by the Estate on its Washington return 

was not proper. 
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5. The Washington estate tax can be read in harmony 
without an implied exclusion of QTIP. 

The Estate suggests that its proposed construction of the 

Washington estate tax-which requires section 2044 property to be 

excluded from the Washington taxable estate under the circumstances 

presented in this case-must be correct because it avoids "conflicts" with 

the separate Washington QTIP election set out in RCW 83.100.047 and 

with other aspects of the Washington estate tax law. Br. of App. at 23-27. 

However, the Washington estate tax code can be read in harmony without 

an implied exclusion of QTIP. 

a. The separate Washington QTIP election 
authorized by RCW 83.100.047 does not support 
the Estate's claim. 

In support of its statutory construction arguments, the Estate first 

points to the separate Washington QTIP election that was enacted as part 

of the 2005 amendments to the Washington estate tax. Br. of App. at 23. 

According to the Estate, the separate Washington QTIP election, codified 

at RCW 83.100.047(1), would be meaningless or superfluous if the Court 

did not read the statute to exclude section 2044 property "in some 

instances" even though the statute contains no express exemption or 

deduction. Id. at 24. The Estate is wrong. 

RCW 83.100.047(1) provides: 

If the federal taxable estate on the federal return is 
determined by making an election under section 2056 ... of 
the Internal Revenue Code, or if no federal return is required to 
be filed, the department may provide by rule for a separate 
election on the Washington return, consistent with section 2056 
... of the Internal Revenue Code. 
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Under this provision, the separate Washington QTIP election is available 

to an estate of a spouse dying on or after May 17, 2005 (the effective date 

ofRCW 83.100.047), that makes a federal QTIP election under LR.C. § 

2056 or that is not required to file a federal estate tax return. In effect, 

RCW 83.100.047(1) sets out a conditional "if - then" statement. lfthe 

decedent's federal taxable estate is determined by making a QTIP election 

under LR.C. § 2056, or ifno federal return is required to be filed, then a 

separate Washington QTIP election may be made as provided by 

administrative rule. 

The separate Washington QTIP election is not relevant in the 

present case because the Jessie Macbride Estate did not make a federal 

QTIP election under LR.C. § 2056 and was required to file a federal estate 

tax return. As a result, the condition precedent in RCW 83.100.047(1) 

was not met, and the separate Washington QTIP authorized under that 

statute is not applicable. 

Moreover, the Estate misunderstands the purpose of the separate 

Washington QTIP election. The purpose is to provide added flexibility in 

crafting an estate plan. This flexibility is important in large part because 

Washington has uncoupled from the current federal estate tax code. This 

creates complications for wealthy individuals when considering how to 

take maximum advantage of both a credit shelter trust and a QTIP trust in 

crafting an estate plan. See Steven D. Nofziger, Comment, EGTRRA and 

the Past, Present, and Future of Oregon's Inheritance Tax System, 84 Or. 

L. Rev. 317 (2005) (explaining how the separate Oregon QTIP election 
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allows estates to take full advantage of both a credit shelter trust and a 

QTIP trust as estate tax planning tools). The ability for the estate of a 

decedent to make a separate Washington QTIP election means that the 

estate can obtain full advantage of a credit shelter trust and a QTIP trust 

for both federal estate tax planning purposes and Washington estate tax 

planning purposes. In short, an estate of a decedent dying on or after May 

17,2005, may elect to take a larger or smaller QTIP deduction on its 

Washington estate tax return than it claimed on its federal return. 

RCW 83.100.047(1) was enacted to alleviate some of the estate tax 

planning complications brought on by EGTRRA and the Washington 

Legislature's subsequent decision to uncouple from the current federal 

estate tax code. This effort to allow added flexibility in crafting an estate 

tax plan does not conflict with the statutory definitions of "taxable estate," 

"Washington taxable estate," or any other provisions of the Washington 

estate tax code. Moreover, including section 2044 property in the 

Washington taxable estate of the second spouse to die, as required under 

the plain language of the Washington estate tax code, does not make RCW 

83.100.047(1) meaningless or superfluous. 

h. Applying the Washington estate tax as written 
does not impose a gift tax on QTIP. 

The Estate also suggests that its proposed construction of the 

Washington estate tax code must be accepted to avoid "the imposition of 

[an] unauthorized gift tax through the backdoor ofl.R.C. § 

2044(b)(1)(B)." Br. of App. at 24. The Estate supports this argument 
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with a hypothetical example of a "gift QTIP trust" created under I.R.C. § 

2523(f). Id. at 24-25. 

I.R.C. § 2523 is part of the federal gift tax set out in subtitle B, 

chapter 12, of the Internal Revenue Code. In general, I.R.C. § 2523 is the 

federal gift tax counterpart to the unlimited marital deduction allowed 

under 1.R.c. § 2056 in computing the taxable estate of a decedent. Subject 

to some exceptions, I.R.C. § 2523(f) allows a deduction in computing the 

federal gift tax for interspousal gifts of qualified terminable interest 

property. As a result of this deduction, QTIP that is the subject of an 

interspousal gift is not subject to the federal gift tax. 

While "gift QTIP" is not subject to the federal gift tax by virtue of 

the marital deduction, it is not immune from the federal estate tax. Rather, 

when the spouse receiving the gift dies, the QTIP is included in his or her 

gross estate. I.R.C. § 2044(b)(1)(B). As a result, the QTIP is "treated as 

property passing from the decedent" and is subject to the federal estate 

tax. I.R.C.§ 2044(c). 

The Estate contends that "gift QTIP" included in the gross estate of 

the receiving spouse under I.R.C. § 2044(b)(1)(B) should be excluded 

from the decedent's Washington taxable estate because Washington has 

no gift tax. There is no logical reason for this result. Under the federal tax 

laws, property that escaped the federal gift tax as a result of the deduction 

allowed under 1.R.c. § 2523(f) is included in the gross estate of the 

receiving spouse under I.R.C. § 2044(b)(1 )(B) and is subject to the federal 

estate tax. Moreover, because the QTIP is part of the gross estate of the 
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receiving spouse when he or she dies and is not subject to any deductions 

or exclusions under the federal or Washington estate tax codes, it is also 

part of the decedent's Washington taxable estate. There is nothing 

illogical about this result. The interspousal gift is not being tax. It is the 

passing of the QTIP that occurs when the spouse that received the gift dies 

that is the transfer subject to the federal and Washington estate taxes. 

Consequently, including the QTIP as part of the decedent's Washington 

taxable estate does not create an "unauthorized gift tax." 

c. Applying the Washington estate tax as written 
does not impose tax on "out of state property." 

The Estate also suggests that "automatic I.R.C. § 2044 property 

incorporation" will result in the imposition of the Washington tax on "out 

of state property" in those cases where the first spouse to die was not a 

Washington resident. Br. of App. at 25. The Estate cites no authority for 

this claim, and relies solely on its underlying premise that there is no 

transfer subject to the Washington estate tax when the second spouse dies. 

Because the Estate's initial premise is incorrect, its conclusion that "out of 

state" property will be taxed is also incorrect. 

In support of its "out of state property" argument, the Estate 

implies that it would be improper to include section 2044 property in the 

estate tax base of the second spouse to die if the first spouse to die was not 

a Washington resident at the time of his or her death. Br. of App. at 25. 

The Estate has cited no authority suggesting that there is any constitutional 
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limitation that might apply under these hypothetical facts.13 Moreover, 

whether it is appropriate as a matter of fiscal or tax policy to include 

section 2044 property in the estate tax base of the second spouse to die 

under these hypothetical facts is a decision for the Washington 

Legislature. Rousso v. State, 170 Wn.2d 70, 75, 239 P.3d 1084 (2010). 

Simply put, the Legislature has created no deduction or exemption that 

would apply in those circumstances where the first spouse to die was not a 

Washington resident. This creates no "conflict" with other aspects of the 

Washington estate tax law. It simply means that the estate ofa 

Washington resident decedent is taxed on the value of its Washington 

taxable estate without regard to residency status of the decedent's spouse. 

d. The Estate claimed a deduction that does not 
exist. 

The Estate concludes that the various "conflicts" it has identified 

requires the Washington estate tax to be construed in the manner it is 

advocating, which would permit the Estate to exclude QTIP valued at 

more than $6 million in computing its Washington estate tax. The 

Department must respectfully disagree. First, the Estate has pointed out 

no actual ambiguity in the statute. As a result, the statute should be 

13 There is, so far as the Department is aware, no constitutional limitation on a 
state imposing an estate tax on the value of section 2044 property included in the taxable 
estate ofa resident decedent if the fIrst spouse to die was not a resident of the taxing 
state. C/, Curry v. McCanless, 307 U.S. 357, 366, 59 S. Ct. 900, 83 L. Ed. 1339 (1939) 
(in holding that the state of the decedent's domicile has plenary power to tax the transfer 
of intangible property, the Court explained: "From the beginning of our constitutional 
system control over the person at the place of his domicile ... [has] been deemed to 
afford an adequate constitutional basis for imposing on him a tax on the use and 
enjoyment of rights in intangibles measured by their value."). 
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construed as written, without an implied exemption for section 2044 

property. Cf, TracFone Wireless, Inc. v. Dep 't of Revenue, 170 Wn.2d 

273,296-97,242 P.3d 810 (2010) ("'[T]axation is the rule and exemption 

is the exception, and where there is an exception, the intention to make 

one should be expressed in unambiguous terms.''') (quoting Columbia 

Irrig. Dist. v. Benton County, 149 Wash. 234, 240, 270 P. 813 (1928)). 

In addition, the Legislature clearly knows how to create an estate 

tax deduction or exemption when it chooses to do so. For example, RCW 

83.100.046 sets out a deduction for certain property used for farming. 

That property is expressly excluded from the Washington taxable estate of 

a decedent. See RCW 83.100.020(13) (defining Washington taxable estate 

as "the federal taxable estate, less: ... (c) the amount of any deduction 

allowed under RCW 83.100.046."). By contrast, the Legislature has not 

seen fit to create an exemption for section 2044 property included in the 

taxable estate of a Washington resident decedent. 

Based on the unambiguous language ofRCW 83.100.020(13) and 

(14), the QTIP included in the Estate's taxable estate under LR.C. § 2044 

was also part of the Estate's Washington taxable estate. The Estate simply 

claimed a deduction on its Washington estate tax return that does not exist. 

The Department correctly disallowed that unauthorized deduction and the 

superior court correctly affirmed the Department action in this appeal 

under the Administrative Procedure Act. 
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6. The Washington Supreme Court's decision in In re 
McGrath's Estate does not compel a different result. 

The Estate relies heavily on In re McGrath's Estate, 191 Wash. 

496, 71 P.2d 395 (1937), to support its "no transfer" argument. Br. of 

App. at 32-35. McGrath's Estate was decided before Fernandez v. Wiener 

and relied on two cases that were subsequently overruled. See In re 

McGrath's Estate, 191 Wash. at 503 (discussing Helvering v. St. Louis 

Union Trust Co., 296 U.S. 39, 56 S. Ct. 74, 80 L. Ed. 29 (1935), overruled 

by Helvering v. Hallock, 309 U.S. 106,60 S. Ct. 444,84 L. Ed. 604 

(1940), and Becker v. St. Louis Union Trust Co., 296 U.S. 48,56 S. Ct. 78, 

80 L. Ed. 35 (1935), overruled by Helvering v. Hallock, 309 U.S. 106,60 

S. Ct. 444,84 L. Ed. 604 (1940)). Even so, the Washington Supreme 

Court's decision in McGrath's Estate is consistent with the approach the 

United States Supreme Court adopted in Fernandez and supports the 

Department in this appeal. 

The pertinent facts in McGrath's Estate involve William A. 

McGrath, president of McGrath Candy Company, who died in May 1935. 

In re McGrath's Estate, 191 Wash. at 497. At the time of Mr. McGrath's 

death there were three insurance policies on his life that named McGrath 

Candy Company as the beneficiary. Id. One of the insurance policies (the 

"Union Central Life" policy) was purchased by Mr. McGrath and he 

reserved the right to change the beneficiary of that policy. Id. at 501. The 

other two policies (the "Northwestern Mutual" policies) were purchased 

by the candy company and Mr. McGrath had no right to change the 

beneficiary "or do anything with relation to them." Id. at 501-02. 
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The Washington Supreme Court held that the proceeds of the 

Union Central Life policy were properly subject to the Washington 

inheritance tax upon Mr. McGrath's death, while the proceeds of the 

Northwestern Mutual policies were not. Id at 502-03. The distinguishing 

factor was that Mr. McGrath had no interest in the two Northwestern 

Mutual policies-which were purchased by McGrath Candy Company

but did have some identifiable interest in the Union Central policy-which 

Mr. McGrath purchased and retained the right to alter. 

In distinguishing the Northwestern Mutual policies from the Union 

Central policy, the Court did not hold that a formal conveyance of 

property owned by the decedent was required, or that the common law of 

property transfers controlled. Rather, the Court distinguished between the 

policies that Mr. McGrath had no interest and the policy that Mr. McGrath 

had some identifiable interest. With respect to the Union Central Policy, 

Mr. McGrath's death extinguished his right to change the beneficiary, 

thereby causing a "shifting of economic benefit." Id at 504. 

Thus, even though McGrath's Estate was decided before 

Fernandez v. Wiener, the Washington Supreme Court's analysis was 

consistent with the modem concept of "transfer" for estate tax purposes. 

Because there was a "shifting of economic benefit" in the Union Central 

insurance policy brought about by Mr. McGrath's death, the Washington 

Legislature had the plenary power to include the value of the property in 

the decedent's inheritance tax base. In accord, West v. Oklahoma Tax 

Comm 'n, 334 U.S. 717, 727, 68 S. Ct. 1223,92 L. Ed. 1676 (1948) 
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(Oklahoma had power to include trust property in taxable estate of 

decedent for purposes of the Oklahoma tax even though decedent was not 

legal owner of the property). 

A "shifting of economic benefit" occurred with respect to the QTIP 

upon the death of Jessie Macbride. Not only was Ms. Macbride's life 

estate extinguished, but the interest the remainder beneficiaries held in the 

QTIP changed from a future interest to a present interest. This shifting in 

economic benefit is subject to estate tax under the modem concept of 

"transfer." Thus, while certain aspects of McGrath's Estate are no longer 

good law, 14 the "shifting of economic benefit" test employed by the Court 

is consistent with current law and with the treatment of QTIP under I.R.C. 

§ 2044. 

7. The Washington tax does not violate the Washington 
Supreme Court's decisions in Hemphill and Turner. 

The Estate next argues that the Washington estate tax as applied in 

this case "Imposes a New Tax Burden in Violation of Hemphill and 

Turner." Br. of App. at 36 (heading F). The Estate never explains how 

the Washington estate tax as applied violates either Estate of Hemphill v. 

Dep't of Revenue, 153 Wn.2d 544, 105 P.3d 391 (2005) or Estate of Turner 

v. Dep't of Revenue, 106 Wn.2d 649, 724 P .2d 1013 (1986). Instead, the 

Estate describes the manner in which the state pickup tax reduced the 

federal estate tax owed by a decedent. Br. of App. at 37. The Estate goes 

14 The Washington Supreme Court's substantive due process analysis in 
McGrath's Estate is no longer authoritative. See Japan Line, Ltd v. McCaffree, 88 Wn. 
2d 93, 96-97, 558 P.2d 211 (1977) (limited the holding in McGrath's Estate as it pertains 
to retroactive tax statutes and due process analysis). 
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on to conclude that Thomas Macbride "knew and expected that the state 

estate tax obligation would be fully absorbed and reimbursed by a 

matching federal credit." Br. of App. at 37. 

The Estate seems to imply that Thomas Macbride's estate received 

no benefit under the Washington pickup tax computation as a result of the 

QTIP election it made in 1999. This is incorrect. The estate of Thomas 

Macbride was able to reduce its Washington estate tax by more than $1.25 

million as a direct result of the QTIP deduction. See Appendix A. The 

QTIP deduction reduced the estate's federal taxable estate, resulting in a 

lower Washington estate tax under the pickup tax calculation. 

Moreover, even if Thomas Macbride's estate received no 

Washington estate tax benefit from the QTIP election it made on its 

federal return, imposing the stand-alone estate tax on the Washington 

taxable estate of Jessie Macbride would not "violate" Hemphill or Turner. 

Those cases involved the computation of the Washington estate tax under 

the pickup tax measure established by Initiative 402. Neither case 

imposed restrictions on the Legislature'S authority to amend the 

Washington estate tax to uncouple from the current federal estate tax if the 

Legislature chose to do so. In short, the Estate's argument that the 

Washington estate tax as amended in 2005 "violates" Hemphill and Turner 

is not supported by the actual holding of either case. 

The Estate also suggests that the complete phase-out of the 

Washington pickup tax beginning January 1,2005, somehow supports its 

claim for a refund. Br. of App. at 38. According to the Estate, if a spouse 
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died between January 1, 2005, and May 16, 2005, when the fonner pickup 

tax measure had been completely phased out by EGTRRA, it would be 

unfair to include QTIP in the Washington taxable estate of the surviving 

spouse when he or she dies. Because the Estate perceives this to be unfair, 

it believes the Court should read into the Washington estate tax code an 

exemption or deduction for "all QTIP Trusts created during the Repeal 

Period." Br. of App. at 38. 

Whether it is fair or wise to include section 2044 property in the 

Washington taxable estate of the second spouse to die is a decision for the 

Washington Legislature. There is no statutory or constitutional 

requirement that the estate of the spouse making a federal QTIP election 

must have been subject to Washington estate tax in order for the QTIP to 

be included in the Washington taxable estate of the surviving spouse when 

he or she dies. Therefore, it would make no difference if the estate of 

Thomas Macbride had received no benefit from the federal QTIP election 

in computing its Washington estate tax. Even under these hypothetical 

facts, the Estate would not be entitled to exclude section 2044 property 

from its Washington taxable estate. 

8. Hassett v. Welch does not support the Estate's 
interpretation of the Washington estate tax code. 

The Estate argues that the United States Supreme Court has held 

that "where an estate tax was intended to be applied prospectively, the 

government could not tax transfers to an irrevocable trust[] made prior to 

the effective date of the amendment." Br. of App. at 19. This argument is 
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both incorrect and irrelevant. The Supreme Court has not held that 

Congress is prohibited from retroactively taxing a transfer of property into 

an irrevocable truSt. i5 More importantly, the argument has no bearing in 

this case since the Washington estate tax as amended in 2005 does not 

"retroactively" tax a transfer of property into an irrevocable trust. 

The 2005 amendments to the Washington estate tax apply 

prospectively only. See Laws of2005, ch. 516, § 20 ("Sections 2 through 

17 of this act apply only to estates of decedents dying on or after the 

effective date of this section). This, however, does not mean that the Estate 

is entitled to exclude section 2044 property from its Washington taxable 

estate. The transfer that is subject to the Washington estate tax is the transfer 

that occurred when Ms. Macbride died in 2007, after the 2005 amendments 

became effective. The Estate simply focuses on the wrong "transfer." 

The United States Supreme Court, since at least the 1940s, has 

consistently recognized the power of Congress to direct by statute when a 

"transfer" occurs for estate tax purposes. See e.g., Helvering v. Hallock, 

15 Estate relies on Hassett v. Welch, 303 U.S. 303, 58 S. Ct. 559, 82 L. Ed. 858 
(1938), to support its argument that Congress is prohibited from retroactively taxing 
transfers of property into an irrevocable trust. Br. of App. at 19~20. However, Hassett 
does not go as far as the Estate contends. Hassett involved an amendment to the federal 
estate tax that required property transferred prior to death to be included in the 
transferor's gross estate ifhe retained a life estate in the property. Id. at 308. The issue 
in the case was whether the amendment was intended to apply retroactively and, if so, 
whether retroactive application would violate the Due Process Clause. 

The Court resolved the case on statutory grounds, finding that Congress 
intended the amendment to apply only to transfers taking place after the amendment 
became effective. Id. at 314. As a result, the constitutional challenge was not addressed. 
Id. at 315. Therefore, the Court did not hold that Congress was powerless to include 
lifetime transfers of property in the gross estate of a decedent if the transfer occurred 
prior to the amendment at issue. Rather, the Court simply held that Congress did not 
intend that result. 
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309 U.S. 106,60 S. Ct. 444, 84 L. Ed. 604 (1940); Fernandez v. Wiener, 

326 U.S. 340, 352, 66 S. Ct. 178, 90 L. Ed. 116 (1945); Comm'r v. 

Church's Estate, 335 U.S. 632, 644-45, 69 S. Ct. 322, 93 L. Ed. 288 

(1949); United States v. Hemme, 476 U.S. 558, 571-72, 106 S. Ct. 2071, 

90 L. Ed. 2d 538 (1986). Congress exercised that power with respect to 

QTIP by enacting LR.C. § 2044. Moreover, because QTIP passing under 

LR.C. § 2044(c) qualifies as a "transfer" subject to the federal estate tax, it 

also qualifies as a "transfer" under the Washington estate tax. See RCW 

83.100.020(11) ('''Transfer' means 'transfer' as used in section 2001 of 

the Internal Revenue Code."). In short, under the federal and Washington 

estate tax codes, the "transfer" subject to estate tax occurred when Jessie 

Macbride died in 2007. This case does not involve a "retroactive" tax on a 

transfer occurring before Ms. Macbride died. 

C. The Washington Estate Tax As Amended In 2005 Does Not 
Impose An Unconstitutional Tax On QTIP Included In The 
Estate's Taxable Estate Under I.R.C. § 2044 

The Estate argues that imposing the Washington estate tax on 

QTIP included in decedent's taxable estate under LR.C. § 2044 results in 

an unconstitutional retroactive tax. Br. of App. at 38-41. The Estate's 

reasoning is based on its contention that no "transfer" of the QTIP 

occurred when Jessie Macbride died in 2007. Because the Estate's initial 

premise is incorrect, its conclusion that the tax is unconstitutional is also 

incorrect. In addition, the Estate's discussion of the federal and 

Washington constitutional provisions it is relying on is flawed and should 

be rejected. 
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1. The 2005 amendments to the Washington estate tax 
code did not create a "new" estate tax. 

The Estate characterizes the 2005 amendments to the Washington 

estate tax code as creating a "new Stand Alone Estate Tax." Br. of App. at 

10. This characterization is misleading. While the Legislature amended 

the manner in which the tax is measured--changing from a pickup tax 

calculation to a stand-alone calculation-that does not equate to the repeal 

of the former estate tax and replacement with a "new" tax. Compare Laws 

of 1981, 2d Ex. Sess., ch. 7 (repealing the former Washington inheritance 

tax code and replacing it with the estate tax) with Laws of2005, ch. 516 

(amending the Washington estate tax code). The Washington estate tax as 

amended in 2005 is "new" only in the sense that the manner in computing 

the tax has changed. Many other provisions in the estate tax code 

remained unchanged, and the fact that Washington imposes an estate tax 

remained unchanged. 

Moreover, the 2005 amendments to the Washington estate tax code 

did not materially affect the Washington estate tax treatment of QTIP. 

Under the former pickup tax calculation, QTIP deducted under I.R.C. § 

2056(b)(7) was not part of the tax base used to compute the Washington 

tax while QTIP included in the taxable estate under I.R.C. § 2044 was part 

of the tax based used to compute the tax. This was so because the pickup 

tax calculation was based on the "adjusted taxable estate" of the decedent. 

See I.R.C. § 2011(b)(1) (state death tax credit table); I.R.C. § 2011(b)(3) 

(defining "adjusted taxable estate" as "the taxable estate reduced by 

$60,000."). See generally, Estate of Turner v. Dep't of Revenue, 106 
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Wn.2d 649,652, 724 P.2d 1013 (1986) (describing the pickup tax 

computation). Therefore, QTIP excluded from the tax base under LR.C. § 

2056(b)(7) was not subject to the Washington tax, while QTIP included in 

the base under LR.C. § 2044 was subject to the Washington tax. 16 This is 

not materially different from the treatment of QTIP under the current 

stand-alone tax calculation under RCW 83.100.040(1). What has changed 

is the method and rates used to calculate the tax. 

2. The tax is not applied retroactively. 

There is also no merit to the Estate's argument that the Washington 

estate tax operates retroactively. The stand-alone estate tax imposed by 

RCW 83.100.040 applies to decedents dying on or after the effective date of 

the 2005 amendments to the Washington estate tax act. See Laws of2005, 

ch. 516, § 20 ("Sections 2 through 17 of this act apply only to estates of 

decedents dying on or after the effective date of this section."). The tax is 

imposed on the Washington taxable estate computed at the date of death. 

This includes QTIP passing from the decedent under LR.C. § 2044. 

It is well established that an estate tax "does not operate 

retroactively merely because some of the facts or conditions upon which 

its application depends came into being prior to the enactment of the tax." 

United States v. Mfrs Nat '/ Bank of Detroit, 363 U.S. 194,200, 80 S. Ct. 

1103,4 L. Ed. 2d 1158 (1960) (quoting United States v. Jacobs, 306 U.S. 

16 This can be shown mathematically as indicated in Appendix A. The estate of 
Thomas Macbride reduced its Washington estate tax liability by more than $1.25 million 
as a result of deducting QTIP in computing its federal taxable estate. Inclusion of QTIP 
in the taxable estate of the second spouse to die under I.R.C. § 2044 would have the 
opposite effect, increasing both the federal estate tax and the Washington estate tax. 
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363,367,59 S. Ct. 551, 83 L. Ed. 763 (1939)). In the present case, the life 

estate Jessie Macbride held in the QTIP was extinguished upon her death 

in 2007, and the interest the remainder beneficiaries held in the property 

was converted from a future interest to a present interest. Ms. Macbride's 

death was the "crucial last step in what Congress can reasonably treat as .a 

testamentary disposition" under I.R.C. § 2044. Mfrs Nat'/ Bank, 363 U.S. 

at 198. That "crucial last step" occurred after the 2005 legislation became 

effective. Thus, the estate tax imposed on that testamentary disposition 

was not retroactive. 

The Estate's "retroactivity" argument, like its other arguments, is 

built on the false premise that the taxable "transfer" of the QTIP occurred 

when Thomas Macbride died in 1999. See Br. of App. at 39 (arguing that 

"[t]he rights of the remainder beneficiaries of Thomas's Trusts vested at the 

time of Thomas's death, before Jessie MacBride died."). The Estate is 

simply incorrect. Under the federal and Washington estate tax codes, the 

"transfer" subject to tax occurred when Jessie Macbride died in 2007. Thus, 

when properly analyzed, the Washington estate tax code as amended in 2005 

does not operate retroactively. 

3. The Washington estate tax does not violate the 
Impairment Clause. 

The Estate's claim that the Washington estate tax violates the 

impairment clause is also unfounded. Article I, section 10 of the United 

States Constitution provides in part that "No state shall ... pass any ... 

law impairing the obligation of contracts .... " The Washington 
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constitution contains a similar prohibition: "No ... law impairing the 

obligation of contracts shall ever be passed." Const. art. I, § 23. These 

constitutional provisions have been interpreted to be coexistive. Tyrpak v. 

Daniels, 124 Wn.2d 146, 151,874 P.2d 1374 (1994). 

The Impairment Clause-sometimes referred to as the "Contracts 

Clause"-"is applicable only if the legislative act complained of impairs a 

contractual relationship." Haberman v. Washington Pub. Power Supply 

Sys., 109 Wn.2d 107, 145, 750 P.2d 254 (1988). In determining whether 

legislation impermissibly impairs a contractual relationship, the reviewing 

court must determine (1) whether a contractual relationship exists, (2) 

whether the legislation at issue substantially impairs that contractual 

relationship, and, if so, (3) whether the substantial impairment is 

reasonable and necessary to serve a legitimate public purpose. Pierce 

County v. State, 159 Wn.2d 16,28, 148 P.3d 1002 (2006). The last prong 

is a balancing of interests and recognizes that substantial impairment may 

still be valid if the state has "a significant and legitimate public purpose 

behind the regulation." Energy Reserves Group, Inc. v. Kansas Power & 

Light Co., 459 U.S. 400,411, 103 S. Ct. 697, 74 L. Ed. 2d 569 (1983). 

Applying the three-part Impairment Clause test to the facts in this 

case, there is no constitutional violation. As to the first element, the 

Washington Supreme Court, in Caritas Servs., Inc. v. Department o/Soc. 

& Health Servs., 123 Wn.2d 391,896 P.2d 28 (1994), emphasized that a 

"contract" for purposes of the Impairment Clause "must be a 'contract' in 

the usual sense of [that] word, that is, an agreement of two or more minds, 
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upon sufficient consideration, to do or not to do certain acts." Caritas 

Servs., 123 Wn.2d at 403 (internal quotations and citation omitted). In the 

present case, the QTIP trust created after Mr. Macbride died in 1999 was 

not part of an "agreement of two or more minds, upon sufficient 

consideration." Instead, the trust was created to accomplish a 

testamentary gift. A gift is not a "contract in the usual sense of [that] 

word." 

The Estate also has not established that the Washington estate tax 

imposes a "substantial impairment" of a contract. An "impairment is 

substantial if the complaining party relied on the supplanted part of the 

contract." Margola Assoc. v. City o/Seattle, 121 Wn.2d 625,653, 854 

P.2d 23 (1993). Moreover, "[a] contract is not considered impaired by a 

statute in force when the contract was made, as parties are presumed to 

enter into contracts in contemplation of existing law." Shoreline Cmty. 

Coli. Dist. No.7 v. Emp't Sec. Dep't, 120 Wn.2d 394,410,842 P.2d 938 

(1992). In the present case, the Washington estate tax treatment of QTIP 

under the current stand-alone tax calculation and the former pickup tax 

calculation is not materially different. As a result, there is no substantial 

impairment of any "contract." See Margola Assoc., 121 Wn.2d at 653 ("a 

party who enters into a contract regarding an activity already regulated in 

the particular to which he now objects is deemed to have contracted 

subject to further legislation upon the same topic.") (internal quotations 

and citations omitted). 
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Finally, in applying the third prong, the balancing of interests 

weighs most heavily in favor of the state legislation and against its 

invalidation. Washington has imposed an estate tax or an inheritance tax 

since 1901. The current estate tax has been in existence since 1981. It 

cannot come as a surprise to the estate of a Washington resident decedent 

with an estate large enough to qualify for the estate tax that tax is owed. 

Moreover, the estate of Thomas Macbride elected, and accepted, the 

benefit of the QTIP deduction when it filed its federal and Washington 

estate tax returns. The Estate simply ignores or minimizes the tax benefit 

received by the estate of Thomas Macbride. Thus, even if application of 

the Washington tax under the facts of this case qualifies as an 

"impairment" of a "contract," it is a minimal impairment under Margola 

Assoc. and Shoreline Cmty. Coll. 

By contrast, the state's sovereign authority and responsibility to 

provide for the general welfare of its citizens through its taxing power is 

vitally important. The purpose of the Washington estate tax is to fund 

education. RCW 83.100.220, .230. Providing for education is one of the 

most important functions of government. See Const. art. IX, § 1. Given 

the important justification for the tax-to fund education-when balanced 

against the "impairment" the Estate is claiming, the Estate also clearly 

fails the third prong of the three-part test. 
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4. The Washington estate tax does not violate Art. VII, § 5 
of the Washington Constitution. 

The Estate also argues that the Washington estate tax as amended 

in 2005 violates article VII, section 5 of the Washington Constitution, 

which reads: "No tax shall be levied except in pursuance of law; and 

every law imposing a tax shall state distinctly the object of the same to 

which only it shall be applied." See Br. of App. at 41-42. The Estate is 

incorrect. 

The current Washington estate tax easily satisfies both clauses of 

article VII, section 5. The first clause requires that the tax must be levied 

"in pursuance of law." The second clause requires that the law imposing 

the tax "shall state distinctly the object of the same to which only it shall 

be applied." RCW 83.100.040 imposes an estate tax-pursuant to law

on the Washington taxable estate of a decedent. RCW 83.100.220 states 

that the object ofthe tax is to fund the education legacy trust account. 

Because both clauses are met, the estate tax as amended in 2005 does not 

violate article VII, section 5. 

The Estate ignores the actual language of the tax statute and, instead, 

argues that "[t]here is no clear statement that pre-Act trusts were the object 

of the new Act." Br. of App. at 41 (emphasis added). The argument is 

incorrect for two reasons. First, the tax is not imposed upon trusts. Rather, 

the Washington estate tax applies to the transfer of property included in the 

Washington taxable estate of a decedent. RCW 83.100.040. Second, the 

"stated distinctly" requirement of article VII, section 5 relates to the use to be 

made of the taxes collected, not to the property or activity that is being taxed. 
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Mason v. Purdy, 11 Wash. 591, 594,40 P. 130 (1895); Nipges v. Thornton, 

119 Wash. 464,469,206 P. 17 (1922); Sheehan v. Cent. Puget Sound Reg 'I 

Transit Auth., 155 Wn.2d 790,804, 123 P.3d 88 (2005). The use to be made 

of the taxes collected under the Washington estate tax is "stated distinctly" in 

RCW 83.100.220, which provides that "[ a] 11 receipts from taxes, penalties, 

interest, and fees collected under this chapter must be deposited into the 

education legacy trust account." There is no merit to the Estate's assertion 

that the tax violates the Washington constitution. 

Moreover, the Washington estate tax, like other succession taxes, 

is not a tax on property. See In re Lloyd's Estate, 53 Wn.2d 196, 199,332 

P.2d 44 (1958) ("An estate tax is a tax upon the transfer of property, and 

not on the property itself."). Until relatively recently the Washington 

Supreme Court consistently held that article VII, section 5 applied only to 

property taxes. State v. Clark, 30 Wash. 439, 445,71 P. 20 (1902); State 

v. Sheppard, 79 Wash. 328, 329-30, 140 P. 332 (1914); Standard Oil Co. 

v. Graves, 94 Wash. 291, 304, 162 P.558 (1917), rev'd on other grounds, 

249 U.S. 389, 39 S. Ct. 320, 63 L. Ed. 662 (1919). However, in Okeson v. 

City of Seattle, 150 Wn.2d 540, 78 P.3d 1279 (2003), the Washington 

Supreme Court applied article VII, section 5 to a local ordinance that 

imposed an excise tax on consumers of electricity to pay for street lights. 

The Court in Okeson did not discuss, much less overrule, its line of cases 

holding that article VII, section 5 applies only to property taxes. Thus, 

Okeson has created a conflict relating to the scope of article VII, section 5. 
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The Department respectfully submits that the older and better 

reasoned line of authority holds that article VII, section 5 applies only to 

property taxes. A review of the cases construing article VII as originally 

set forth in the state Constitution supports this line of authority. For 

example, in Fleetwood v. Read, 21 Wash. 547, 554-55, 58 P. 665 (1899), 

the Supreme Court concluded that sections 1, 2, and 9 of Article VII 

applied only to property taxes. Likewise, in City of Seattle v. King, 74 

Wash. 277,279, 133 P. 442 (1913), the Supreme CoUrt held that "the 

provisions of article 7 ... have no application to license taxes upon 

occupations, but relate only to taxes levied upon property." In Standard 

Oil Co. v. Graves, supra, the Washington Supreme Court held that 

sections 2 and 5 of article VII did not apply to an oil inspection tax 

because "[i]t has become the settled doctrine of this state that the 

provisions of the state constitution, found in article 7, relative to taxation, 

refer to taxes upon property." This is only a small sampling of the early 

Washington Supreme Court decisions construing the original language of 

article VII of the state Constitution. Those cases consistently construed 

article VII as applicable only to property taxes. 

While several sections of article VII have been amended or added 

since the state Constitution was adopted in 1889, section 5 has remained 

unchanged. It follows that the scope of section 5 has remained unchanged, 

and the early Washington Supreme Court cases analyzing article VII 

should carry more weight. 
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By contrast, more recent Washington Supreme Court cases that 

have applied article VII, section 5 outside the context of property taxes 

have contained virtually no analysis of the language or purpose of the 

provision. See Okeson, 150 Wn.2d at 556; Estate of Hemphill v. Dep't of 

Revenue, 153 Wn.2d 544,551, 105 P.3d 391 (2005). See also Sheehan v. 

Cent. Puget Sound Reg 'I Transit Auth., 155 Wn.2d 790, 123 P.3d 88 (2005) 

(implying, but not deciding, that article VII, section 5 applies to a local 

motor vehicle excise tax). It is unlikely that the Washington Supreme 

Court intended to silently overrule all prior cases holding that article VII, 

section 5 applies only in the context of property taxes. 

In short, the better-reasoned line of cases holds that article VII, 

section 5 applies only to property taxes. This provides another reason for 

rejecting the Estate's argument that the Washington estate tax violates that 

constitutional provision. 

D. The Administrative Rules Adopted By The Department In 
2006 Do Not Provide An Alternative Basis For Excluding 
QTIP Included In The Decedent's Taxable Estate 

The fmal substantive argument advanced by the Estate asserts that 

the QTIP deduction it claimed on its Washington estate tax return is 

authorized by the Department's administrative rules. Br. of App. at 42. The 

Estate relies on former WAC 458-57-105(3)(q)(vi) and former WAC 458-

57-115(2)(d)(vi).17 However, neither of these rules applies in this case, and 

17 WAC 458-57-105 and WAC 458-57-115 were initially adopted in 2006 as 
part ofa significant amendment to WAC 458-57, and both were amended in 2009. The 
Estate relies only on the 2006 version of these rules, a copy of which is attached as 
AppendixD. 
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neither rule provides an alternative basis for allowing a deduction of QTIP 

included in the federal taxable estate of the second spouse to die. 

1. The separate Washington QTIP election does not apply 
in this case. 

As discussed above at pages 24 and 25, the Washington Legislature 

has authorized a separate Washington QTIP election. RCW 83.100.047(1). 

The separate Washington QTIP election is not relevant in the present case 

because the Estate did not make a federal QTIP election under I.R.C. § 

2056 and was required to file a federal estate tax return. As a result, the 

condition precedent in RCW 83.100.047(1) was not met, and the separate 

Washington QTIP authorized under that statute does not apply. 

2. The Estate has misconstrued WAC 458-57-105(3)(q) 
and -115(2)(d). 

Because the separate Washington QTIP is not applicable under the 

facts of this case, the administrative rules the Department issued in 2006 

to implement the Washington QTIP election also are not applicable. 

Moreover, even if those rules were applicable, the Estate has misconstrued 

the rules in an effort to claim a tax deduction that is simply not authorized. 

Both WAC 458-57-105(3)(q)(vi) and -115(2)(d)(vi) are subparts of 

broader rules designed to explain how to compute the Washington taxable 

estate when a separate Washington QTIP has been elected. The separate 

Washington QTIP affects both the estate of the decedent who made the 

election and the estate of the surviving spouse. Under these rules, the estate 

of a first spouse to die that makes a federal QTIP election and a separate 

Washington QTIP election must replace the federal QTIP amount with the 
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Washington QTIP amount. Likewise, the estate of the second spouse to die 

must replace the QTIP included in its federal taxable estate under LR.C. § 

2044 with the Washington QTIP. 

WAC 458-57-105(3)(q)(iii) and (iv) explain the adjustments 

necessary to correctly compute the Washington taxable estate of the first 

spouse to die who makes a separate Washington QTIP election. By contrast, 

WAC 458-57-1 05(3)(q)(v) and (vi) explain the adjustments necessary to 

correctly compute the Washington taxable estate of the second spouse to die. 

For the second spouse, the rule provides: 

(q) "Washington taxable estate" means the "federal 
taxable estate" ... (v) Plus the value of any trust (or portion 
ofa trust) of which the decedent was income beneficiary and 
for which a Washington QTIP election was previously made 
pursuant to RCW 83.100.047; and (vi) Less any amount 
included in the federal taxable estate pursuant to IRC § 2044 
(inclusion of amounts for which a federal QTIP election was 
previously made). 

See also WAC 458-57-115(2)(d)(v) and (vi) (same). By replacing the 

federal section 2044 property with the corresponding Washington QTIP 

amount, the Washington taxable estate of the second spouse to die is 

determined consistent with RCW 83.100.047(1) and with the underlying 

purpose for allowing a separate Washington QTIP election. 18 

18 The adjustment required by the estate of the second spouse to die when the 
predeceased spouse has made a Washington QTIP election under RCW 83.100.047(1) is 
further explained in WAC 458-57-115(2)(c)(iii)(B). That rule provides that if the value 
of federal QTIP is different than the value of the Washington QTIP, the federal QTIP is 
subtracted and the Washington QTIP is added. By making this adjustment, the estate of 
the second spouse is taxable on the value of the Washington QTIP amount. 
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When read in context, WAC 458-57-105(3)(q) and -115(2)(d) 

explain the adjustments required in computing the Washington taxable estate 

when a separate Washington QTIP has been elected. Subparts (iii) and (iv) 

of each rule explain the adjustments required for the estate of the first spouse 

that made the separate Washington QTIP election, and subparts (v) and (vi) 

of each rule explain the adjustments required for the estate of the second 

spouse that is subject to estate tax on the Washington QTIP. By contrast, 

reading these subparts independently, as suggested by the Estate, results in a 

deduction that is not authorized by statute, that is inconsistent with the 

purpose of the separate Washington QTIP election, and that is contrary to the 

more specific rule set out in WAC 458-57-115(2)(c)(iii)(B). 

3. WAC 458-57-105(3)(q) and -115(2)(d) did not replace or 
supersede RCW 83.100.020(13). 

The rules the Estate relies on did not replace or supersede the 

statutory definition of "Washington taxable estate" set out in RCW 

83.100.020(13). That statutory definition provides that for decedents dying 

on or after January 1,2006, the term "Washington taxable estate" means "the 

federal taxable estate" less $2,000,000 and less the farm property deduction 

set out in RCW 83.100.046. There is no deduction for QTIP included in the 

federal taxable estate under LR.C. § 2044. Had the Washington Legislature 

intended QTIP included in the federal taxable estate to be deducted in 

computing the Washington taxable estate, it would have specifically 

authorized the deduction. 
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Administrative rules must be consistent with the statute they 

implement or interpret. Tesoro Ref & Mktg. Co. v. Dep't. of Revenue, 164 

Wn.2d 310, 324, 190 P.3d 28 (2008) (regulations that are inconsistent with 

the statute are void); Bostain v. Food Express, Inc., 159 Wn.2d 700, 715, 

153 P.3d 846 (2007) ("rules that are inconsistent with the statutes they 

implement are invalid."). In addition, the Department of Revenue cannot 

use its administrative rules to expand tax immunity beyond the exemptions 

or deductions provided by statute. Coast Pacific Trading, Inc. v. Dep 't of 

Revenue, 105 Wn.2d 912,917, 719 P.2d 541 (1986). As a result, the 

Estate's argument that WAC 458-57-1 05 (3)(q)(vi) and WAC 458-57-

115(2)(d)(vi) authorize a deduction of section 2044 property even when no 

separate Washington QTIP has been elected must fail because it is not 

supported by any statutory authority. 

4. The Department's interpretation of WAC 458-57-
l05(3)(q) and -115(2)(d) is supported by the rule
making file and well-established rules of construction. 

As discussed above, there is no statutory support for the Estate's 

argument that section 2044 property can be deducted under the facts of 

this case. In addition, there is no evidence in the Department's rule-

making file to support the Estate's proposed interpretation of WAC 458-

57-105(3)(q) and -115(2)(d). Rather, it is undisputed that the Department 

has consistently disagreed with the interpretation of its rules that is being 

advanced by the Estate in this case. See, e.g., CP 559 ("Concise 

Explanatory Statement" addressing written comments made by Mr. 

Benjamin G. Porter.). There is simply no merit to the Estate's assertion 
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that the Department intended WAC 458-57-105(3)(q)(vi) and-

115(2)(d)(vi) to be read in isolation. Rather, the undisputed evidence 

shows that the Department always intended those subsections to be read in 

context with the Washington QTIP election allowed under RCW 

83.100.047(1) and in context with the rules as a whole. See, e.g., CP 615 

(letter from Department explaining how WAC 458-57-105(3)(q)(v) and 

(vi) "are tied together; you only get to deduct the latter if you've included 

the former."). More importantly, the record shows that the Department 

never intended to create a deduction for section 2044 property that would 

apply when no Washington QTIP election had been made by the 

predeceased spouse. CP 717 (deposition testimony of Judy Wells at 83:2 

to 83:20). 

The Department's interpretation of its own rules should be given 

deference. Silverstreak, Inc. v. Wash. State Dep't of Labor & Indus., 159 

Wn.2d 868, 884, 154 P .3d 891 (2007). This is particularly so when the 

Department's interpretation is supported by direct evidence contained in 

the rule-making file and by undisputed testimony from the very agency 

employees that drafted the rules. 

Furthermore, if any doubt remains as to the Department's intent, 

other rules of construction support the Department, not the Estate. For 

example, an administrative rule must be construed "in context and not in 

isolation" from the law it is interpreting or implementing. Tesoro Ref & 

Mktg. Co. v. Dep't. of Revenue, 164 Wn.2d 310,323, 190 P.3d 28 (2008). 

The stated purpose of the 2005 amendments to the Washington estate tax 
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code was to make up for "the revenue loss resulting from the Estate of 

Hemphill decision" by creating a stand-alone estate tax to fund education. 

Laws of2005, ch. 516, §§ 1, 16. There is no evidence that the Washington 

Legislature intended to create--or authorized the Department to create-a 

tax deduction for section 2044 property when no separate Washington QTIP 

election had been made by the predeceased spouse. See generally, 2005 

Final Leg. Report, 59th Wash. Leg., p. 358-59 (discussing 2005 

amendments).19 Thus, when read in context with the purpose of the 2005 

amendments to the estate tax, the Department's interpretation of WAC 458-

57-105(3)(q) and -115(2)(d) is consistent with the Legislature's intent. 

In the final analysis, the Estate is advancing an interpretation of 

WAC 458-57-105(3)(q) and WAC 458-57-115(2)(d) that is inconsistent 

with the law as enacted by the Washington Legislature, inconsistent with 

the Department's interpretation of the rules it drafted and approved through 

the APA rule-making process, and inconsistent with well-established rules 

of construction. As a result, the Estate's proposed interpretation lacks merit 

and should be rejected. The 2006 amendments to the estate tax rules do not 

allow the QTIP deduction the Estate is claiming. 

v. CONCLUSION 

Although this case may appear complex, it turns on plain and 

unambiguous statutory language. The Washington Legislature, in RCW 

83.100.020(13) and (14), has statutorily defined "Washington taxable 

19 A copy of the relevant pages from the 2005 Final Legislative Report are at CP 
306-07. 
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estate" and "federal taxable estate." As defined, QTIP included in the 

federal taxable estate of a decedent under I.R.C. § 2044 is also included in 

that decedent's Washington taxable estate. By deducting the QTIP on its 

Washington return, the Estate claimed a deduction that does not exist. The 

Department correctly denied the deduction, and the trial court correctly 

upheld that Department action. Consequently, the Court should affirm the 

trial court's order granting the Department of Revenue's motion for 

summary judgment. rJ.-
RESPECTFULLY SUBMITTED this L day of March, 2011. 

ROBERT M. MCKENNA 
Attome General 
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ESTATE OF THOMAS MACBRIDE - PICKUP TAX CALCULATION 
(Source: CP 435) 

A. Washington estate tax with QTIP deduction. 

B. 

• 
• 

• 
• 
• 

• 

Gross estate: 

Less deductions (including QTIP valued at 
$9,422,260): 

Taxable estate: 

Less $60,000 - IRC § 201l(b)(3): 

Adjusted taxable estate: 

Credit for state death taxes - IRC § 2011 (b )( 1 ) 
[$146,800 plus 8.8% of amount over $2,540,000] 

Washington estate tax without QTIP deduction. 

• Gross estate: 

• Less deductions (not including QTIP): 

• Taxable estate: 

• Less $60,000 - IRC § 2011 (b )(3): 

• Adjusted taxable estate: 

• Credit for state death taxes - IRC § 2011(b)(1) 
[$1,082,800 plus 16.0% of amount over $10,040,000] 

$12,442,405 

(9.442.405) 

3,000,000 

(60,000) 

2,940,000 

$182,000 

$12,442,405 

(20.145) 

12,425,260 

(60.000) 

12,365,260 

S11~5~!842 

C. Reduction in Washington estate tax as a result ofQTIP deduction. 

• Pickup tax without QTIP deduction: $1,454,842 

• 
• 

Pickup tax with QTIP dcduction: 

Reduction in pickup tax attributable to QTIP deduction: 

$182,000 

$1,272 842 



A 

Pa.ge 22:9 TITLE 26--INTERNAL REVENUE CODE §2011 

eBotlOll 601(r) of Pub, L, 10b-34, Bet oilt 8.8 .. note under 
seotlon 2001 o( ~!B title, 

EFPEoTrm DATB OJ' lS81 AMlIllDMEN'I' 

Section 401(0)(1) or Pub, L. 9'HI'! provided th .. t; "Ths 
wnendment.s ma.de by subsection (a.) [&IIlendlng' tJ1la 
BBiltiOD II.Ild aeotlon 6018 of thla tltle1 .haJl a.pply to the 
es~a.te. of deoedente dying o.rter Deoember 31, 1981", 

I'll. VINGB PMVISIOII 

For prov!s!ollli tba.t I10thlng In a.menl1ment by pub. L, 
101-508 be DOIlllmed to "rteet trea.tment oC certa1n 
tra.nsa.CtiOIlll ocourring, property a.cquIrBd, or ! tems af 
lneome, loss, deduotion, or oredit baokCjl Into acoount 
prior to Nov. 6, 1990, tor purposes of determining lla.bll
tty for ta.x for pen ods ending- af\;er Nov. 6, lS90, see 8eo
tlon llB21(b) of Pub. L. 10l-li1ll, Bet out a.8 a note undar 
eootlon ~ of tb.Ia title. 

§ 2011. Credit for State death taxes 
(a) In general 

The tax imposed by suction 2001 shB.!l be cred
ited with the amount of any estate, inheritance, 
leg-a.ey, ox suocession taxes actually pa.id to any 
Sta.te or the Distriot of OolumbiB., In respect of 
any property ulcluded In the gross estats (not 
includ1Dg any suoh taxes paid with respeot to 
the estate of a person other than the deoedent), 
(b) Amount of cr~t 

(1) In general 
Except a.s provided in pa.ragra.ph {2), the 

credit aJ.lowed by this 86ction shall not' exceed 
ths appropriate amount stated in the iollow
ing table; 

'fi the adjuted taxable 
'. estate is: 

Not over $90,000 ........... .. 

Over ;90,000 but not over 
$140,000. . 

Over Sl40,000 but not 
over $2io,OOO. 

Over $240,000 but no t 
over ;(40,000 .. 

Over $44.0,ODO but not 
over ;S40,Ooo. 

Over S840,000 but not 
over $840,000. 

Over SMO,ODO but not 
over Sl,04.0.oo0. 

Over U,IHO.Ooo but not 
over $1,540.000. 

Over Sl,640,OOO but not. 
over $2,040,000. 

Over $2,040.000 but not 
ever $2.540,000. 

----!IIIiIrI. Over S2,MO.OOO but not 
---p'" over '3.040,000, 

OVBI.' $3,040,000 Dut Dot 
over $9,540,000. 

Over $3,540,000 but not 
over tt,DtO,OOO. 

Over $4.,040,000 but not 
over $£,040,000. 

Over $6,040,000 but not 
over ;6,040,000. 

Over $6,040,000 lJut not 
over i1,DtU,OOO. 

Over $7.040,000 but not 
over ;8,010,000. 

Over $8,040.000 but not 
oyer $11,040,000. 

Ovel' SD,MO,OOO but not 
over $10,040,000, . 

The mWdmum tax credlt 
"hall be, 

~.fiha of l'~ Of th. ll.11lount 
. by whioh tb8 a.djusted ta:x
alli. eota.te uoeeds $40,000. 

$400 plus 1.6% o[ the exoess' 
over $9O,OllO. 

n,200 :Plus :1.{ '!. of the excess 
.over ;).40,000. 

sa,eoo plus 3.2% of the .xcess 
over $240,000. 

UO,OOO plus (0/. of the axee ... 
ove~ $440,000. . 

UB,OOO plus 4.8% of the ex-
0 ... over $84D.OOO. 

$27,6011 plue 5.6% or the ex
e ... over S840,OOD. 

13a,BOD plus 604% oC the ex
ce" over n,O!ID,OOO. 

~70,OOO pIllS '7.2% of the ex~ 
cess o\'er ,$l,MO,OOD. 

Sl06,8DO plue 80/, of the excess 
over ~,D4D,OOO. 

SlAS,BOO plus B.B% DC the ex
oess over $2,640,000 

$lSO,800 plus 9.6% of the .• x
OOBB over sa,MD,DOO, 

$238,800 plus 10.4% of the ex
cess over sa,MO,DOO. 

S29C,BOO plus 1L2% of the ex
oeSB over S4,[)!lO,OOO. 

3402,BOO plus 12% or the ex
cesa over S5,[)!lO,OOO. 

S622,800 plus 12.8% o! !.he ex-
0." over $S,O!IO,OOO. 

SB50,BOO plus 13.So/, of the ex-
01lB8 qvel' f1 ,040,000 .. 

nBS.8DO pI us 14A% of the ex
cess over S8,()10,DOO. 

$930,800 plus 16.2% of tbe ax
c.sa over 3S,MO,OOO. 

U the adjusted taxable 
estate Is: 

The ~1UIl tax credit 
shall be: 

Over nO,OIO,ODD .............. $1,011£,800 plus 16% of the eJ<-

oe.s over S10,O.0,000. . 

(2) Reduction of maximum credit 
(A) In general 

In thB case 'ot estates of deoedents dying 
after Deoember 31, 2001, the oredit allowed 
by this section shall not exoeed the applica
ble percentage of the oredit otherwise deter
miD.ed under paragraph (1). 
(B) Applicable percentage 

. In the ca •• of estates of dec.dep.ts The applicable 
d,u,r during: perceatage iI: 

2OD2 ................................... , ................... 76 peroant 
2003 ....................................................... 60 peroen t 
2004 ....................................................... 26 percent. 

(ll) Adjusted taxable estate 
For purposes of tbis section, the term "ad

justed taxa.ble estate" means the taxe.ble es
tllote red.uced by $60,000. 

(e) Period cf limitations on credit 
The credit a.ll.owed by this sectian sha.ll to

elude only such ta.xes as were actually pa.1d and 
credit therefor claimed within 4 yea.rs a.t'ter the 
f11.1il.r of the rstorn required by.section 6018, e:l[- • 

oept tha.tr- . . 
(1) If e. petition for redeterm1na.tion of a defi

ciency his been filed with. the Tax Court with
in the time pr.~oribed in section 6213(80), then 
within suoh 4-year period or bafore the expira
tion of 60 Clays after the decision of the Te..x 
Court becomes fina.!.. . 

(2) If, tmder section 6161 or 6166, an 'extension 
of time has bE>BIl granted for payment at the 
ta.x shown on the return, or of a. deiIcienoy, 
then within such 4-yea.r period or before the 
da.te of the expira.tion of the period of the 6J[

tension. 
. (3) If a. claim for refund or cred:1t of an over

pa.yYnent of ta.x imposed by this cha.pte.r has 
been filed. within the ti,me presoribed in seo
tion 6511, then within such 4-yea.r period or be
fore the expiIa.tion of 60 days from the date of 
mallinr by oertified mail or registered. mail by 
the Secretary to the ta.xplloyer of a notioe of 

. the disallowance of any pa.rt of such olaim, or 
before the expira.tion of 60 da.ys a.f.'ter a deoi
sion by any oourt of eompetent jurisdiction 
becomes fina.l With respect to a timely suit in
stituted upon such cla.!m, whiohever is later. 

Refund ba.sed on the credit ma.y (despite the pro
visions of sections 651~ and 6512) be made Ii 
olalm therefor is filed withiD the period above 
provided. A:ny such refund shall be ma.de without 
interest. 
(d) Limitation in cases involving deduction 

under section 2058(d) 

In any case where a deduction is a.lJowed under 
section 2063(d) for an estate, sUDces.~ion, )sga.oy, 
or inheritance tB.X imposed by a State or the 
District of Oolumbia upon a, trll.Illl1er·for public, 
cha.r!.table, or religious uses described in section 
2055 or 2106(8.)(2), the allowance of the oredi t 
under this section shall be subject to the follow
ing conditions and limlte.tions: 

(1) The taxes d.escribed ill subsection (a) 
sha.D not include ILny estate, suoceSsion, leg-
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~§1564 TITLE \l&-INTElB.NAL REVENUE CODE Page '2214 

Bubsec. (0)(2)(B). Pub. L. 91-172, §401(d)(2), substituted 
.. 6 or fewer peraons who a.re IDdivldua.la. eata.tes, or 
trusts (referred to in this subpa.ragrapb as 'oommon 
o'Wll.srs') own" for "e. persoll who iii a.n lDill viduaJ., es
tate, or trWlt (referred to III thie plLl' .. graph all 'oommon 
owne1") owns" I.Dd in 01. (1i), substituted "",ny of sllch 
oommon owners", "any ot tbe oommOD ownen ll lor 
uauoh common OWD81"'1 a.nd lithe common owner", re
spectivel:\' a.nd e.dded 01. (111). 

EJ'''~ DATE 0]1' 2004 AMENDMRNT 

Fub. L. 108-35?, tlt)e V"ln, §900(o), Oot, 22, 2004, 119 
Sto.t. 1650, provided that: "The ",mendment. made by 
t:hls seotlon [a.mend!ng this seotionJ BhaJI e.pply to ta.x

. a.ble yea.ra beglm11ng a.!ter the date DC tbe ena.ctment of 
t:hls Aot [Oot. 22, 2004)." . . 

ET~CTIVR DATB OF' 1988 AlalNpMRNT 

llaotion l018(s)(3)(B) of Pub. L. lOIHl47 provided tha.t: 
"Tn. e.mendmont ma.ds by Bubpa.rograph (A) [a.mending 
t:hls· section) ohaJl a.pply to taxablo ya..,." beg'lnnlnS" 
.. rtar the date of tbe enJl.(ltment of this Aot [Nov. 10, 
198B3." 

E"rEOTIVE DATB OF' 1986 AMENllWllNT 

Amendment by Pub. L. 1IS-5H appllcable to ta.xable 
yaa.re bog:lnning a.!ter Dec. 51, 1988, see Bectlon 1024(e) of 
Pub. L. 99-51(, s.t out as a note under section Sal of 
this title. 

ElI'FEOTIVII DATB OF' 1984 AlIIENDMENT 

.Amendment by Pub. L. 9&-369 applioable to t""a.ble 
yea.ra beginning a.!ter Dec. 31, 1lI11S, s'ee Bootlen 216 of 
Pub. L. 88-869, Bet out as a.n ErreOtive Date note under 
Bectlon 801 ot this title. 

EJ'FEOTIVlI DATB OF' 1969 AlIiENDMBNT 

Amendment by Pub. L. 91-1'12 a.ppliOILblo with respeot 
to taxa.ble yeBJ.'S ending on or alter Deo. 31, 1970, see 
section 401(h)(3) of Pub. L. 91-172, s.t out as a note 
under soetten 1561 oC this title. 

RI'PlIOTIVE nATE 

Section applle&ble with respect to taJl:a.ble yeUII end
iDg a!tar Deo. 31, 1963, soo section 235(d) of Pub •. L. 
88-272, Bst out as a.n E!!eotlve Date of 19M Amendment 
note un<1er section 1661 of this ti tIe. 

[§ 1564. Repealed. Pub. L. IOl-liOS, title Xl, 
§ 11801(a)(88), Nov. 6, 1990, 104 Stat. 
1388-621] 

Section, added PUb. L. 91-172, tltle IV, f401(b)(1), D.c. 
30, 1969, 83 St&t. 600; a.monded Pub. L. 94-455, title XIX, 
§§ 1901(b)(1)(J)(vl), (21XA)(1i), 1905(b){13){A), Oat. 4, 1976, 
90 Stat. 1791, 179?, IB3i. related to tra.nsitlona.! roles in 
the oa •• oC oartaID controlled oorporation •. 

SAVINGS PaOVl510Jol 

For prOvisions tb .. t nethlng In repeal by PUb. L. 
101-608 be oonstrued to a.rIeot tr ... tment of oorta.1n 
tI'8.D6I\.O~lonB occurring, property .. cquired, or Item. oC 
Ineolue, laos, deduotlon, or oredlt taken lnto aooount 
prior to Nov. 6, 1990, fOl' purPOBBS oC determining 1Ia.b1l
Ity for taJI: for perlocIa ending a.fter Nov. 5. 1990, 8ee sec
tion 11821(h) of Pub. L. 101..£08, set Dut as L not. under 
sBction 46K of thls title. 

Subtitle B-Estate and Gift Taxes 
ObQ.ptel' Sec.1 

11. Estate tax .. .... ......... ............ .............. ..... 2001 
12. Gift ta.x ...... .......... ................................. 2501 
13. Tax on genlll.'e.tlon-skipping tranefers... 2601 
14.. Specla.l voJuatlon 1"Illes ........ ................. 2?01 

l Sect.ion Dum'.>'l'!: edltol'la.lh,' suppliod.. 

AMENDIoIBlIITS 

1lI90-Pllb .. L. lOl-1i08, title XI, §llo02(c), Nov. 6, 1990, 
104 Sta.t. 1388-600, added Item tor ohapter 14. 

19B6--Pnh. L. 9!>-1i14, title XIV, f1191(b), Oot. 22, 1986, 
100 Stat. a129, atruak out "oerta.in" after "TLX on" in 
item lor cba.pter 13. 

197G-Pub. L. 94-165, title XX, §OO06(b)(l), Oot. 4., lB78, 
9C Bta.t.180B, .. dded item for aha.pier 13. 

CHAPTER ll-ESTATE TAX 

Buboha.pt.er 880.. 1 
A. Beta.tBS DC oltizens or resldente ............. 2(101 
B. I!Ist .. t.s ot nOllI'lleldente not citizen. ...... 2101 
O. MisoBlle.neous .......................... ;............. 2201 

Subohapter A-Estates of Citizens or Regjdents 

Ta.x Impoaed.. 
Po.rt 
I. 
ll. 
m. 
IV. 

Dredi u. aga.lilst ta.x. 
Gros. est .. te . 
Ta.xa.bl. ast .. te. 

PART I-TAX IMPOSED 

Sec. 
2001. 
2002. 

Imposition a.nd 1"8.te of to.x. 
Llabill ty Cor payment. 

AlmNDloIENl'S 

1976-Pllb. L. 9lr466, tltie XX, §2001{c)(l)(N)(1), Oot. 4, 
1978, 90 Stat. 1863, sllb.titl1tod "lmpoaltion a.nd rate of 
tIiJ:" for "Rate o! tax" in item 2001. 

i 2001. Imposition and rate of tax 

(a) Imposition 

A ta.x is hereby imposed on the tra.nsfer of the 
taxilbl.e es.tate of every deoedent who is a. cimeD 
or resident' of the United States. . 
(b) Computation of tll% 

The tax impDsed by this seotlon sba.ll be the 
a.mount e<i,ua.l to the excess (if any) of- . 

(1) a tentative tax computed under Bub
sBotion (e) on the sum or-

(A.) the amount of the tEIXable estate, and 
. (B) the a.rnount of the adjusted ta.xable 
gUts, over 

(2) the aggrega.te amou.nt of tax which would 
have been payable under chapter 12 with re
spect to gifts made by the decedent after De
cember 31, 1976, if the provisions of subseotion 
(c) (as in effect a.t the deoeden.t's der..th) had 
been applicable at the time of such gifts. . 

For purposes cf paragraph (1)(B), the term "ad
justed taxable gifts" maa.ns the tota.} amount of 
the ta.:rable gifts (within the meaning of secti'on 
2503) r.ta.de by the decedent after December 31, 
1976, other tha.n gifts which are includible in the 
groBs estate of the decedent. 

(e) Rete sohedule 
(1) In general 

If the amount with 
respeot t. which the 
tentative tax to be 
computed Ie: 

Not ovor no,ooo ........... .. 
Over nn,OOO but not o,'er 

$20,000. 

The tentative tax is: 

18 percent of such a.moun t. 
n,800, plus 20 percent of the 

ex.oess ot such a.mount over 
~lO,OOO. 

t Seaticl'! numbers edit.ol;ally supplle:l. 
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If the amount with 
respect to wbioh the 
tentative tax to be 
computed Is: 

Over $20,000 but not over 
$40,000. 

OVer i40.000 but not over 
S60,000, 

Over $60,000 but not over 
$60,000. 

Over $80,000 but not over 
noo,ooo .. 

Over $100,000 but not 
over $150,000, . 

Over $16C,OOO but not 
over $260,000, 

Over S250,000 but not 
over S600,000. 

Over $500,000 but not 
over S'l50,000. 

Over $760,000 bot not 
over n,ooo.OOO. 

OVer $1,000,000 but not 
over Sl,250,ooo. 

Cll/IIr $1.260,000 but no~ 
over ~1,60o.000. 

OVer $1.600,000 but not 
over :2,000,000. 

Over ;2,000,000 but not 
over $2.600.000. 

Over $2,500.000 .............. . 

The tentative taX is: 

S3.800, plus 22 percent of the 
IIXO_ of auoh amount over 
$20,000. 

$8,200 plus 24 peroent of the 
exoesa o! auch a.rnOQn~ over 
$40.000. 

$13.000, plUB lS peroent or the 
exoess of such amonn, over 
$60,000. 

$18,200. pluo 2B percent or the 
IIXcaas ot Bllah amount aver 
$80.000. 

$23,800. pIn. 30 peroent of the 
lIXoose of 81lah amount over 
;100,000. 

$.38,800, plus 32 peroen~ of the 
exaesB of auoh amount OV61' 
U5O,000. 

~0.800, plUB 3( percent of the 
exoess of such a.rnount over 
$250.000. 

Sl.56,BOO, plus 3~ peroent of 
the ."C8118 of ouch amount 
over $500,000. . 

;248,300. pl1l8 S9 peroBnt or 
the exoe8S of Buoh a.mount 
ovor $750.000. 

$3t5,8oo, plus 41 per08llt of 
the ."oess of such amount 
over $1,000,000. 

$448,300. plue 43 p.raent of 
the exce8B or auah amount 
over Sl..260,000. 

$565,800, plus 45 percent ot 
the o"oeaa of BUob a.mount 
over $1,600,000. . 

S'180,800. plllS 49 percent of 
the exce8B of Buoh a.tnount 
oVll!.' ;2.000 ,000. 

$1,026,800, plus 60% of the .x-
088. over $2,600,000. 

(2) Phasedown of maximum rate of tax 

(A) In general 
In the ca.ae of estates of decedents dying. 

e.nd gifts made, in ca.lendax years after 2002 
e.nd before 2010, the ten ta. ti ve tax under this 
subsection shall be determined by using a 
ta.ble prescribed by the Secr.eta.ry (in lieu of 
using the ta.ble contained in paragraph (1» 
which is the same as such table: exoept 
tha.t--

(1) the maximum ra.te of tax for a.ny oal-
8nda.r year shall be determined in the ta.ble 
under subpa.ra.graph (B), and 

(11) the bra.ckets and the a.mounts setting 
forth the tax shall be adjUBted to the ex
tent necessary to refleot the adjustments 
under SUbpaJ.'II.gl'aph (.A). 

eB) Maximum rate 

The maximum 
In calendar year: rate is: 

2003 ................................................. 48 poroent 
2004 .................................................. 8 peroen t 
2005 ................................................. 41 peroen t 
2006 ...................................... : .......... 46 percell t 
2001, 2008. a.nd 2009 .......................... 46 pel'cent. 

(d) Adjustment for gift tax paid by spouse 

For purposes of subsection (b)(2). if-

(1) the decedent wa.s the dana]" of a.ny gift 
one-hs.lf of which WBS oonsidered under section 
2513 a.s made by the deoedent's spouse, a.nd· 

(2) the e.mount of suoh gift is includible in 
the gross estate of the decedent, 

a.ny ta.lr payable by the spoUse under chapter 12 
on BUch gift (a8 determined under seotion 
2012(d» shall be trea.ted as s. tax payable with re
spect to a gift made by the deoedent. 

(e) Coordination of sections 2518 and 2035 
If-

(1) the deoedent's spouse wa.s the donor of 
a.ny gift; one-ha.lf of which was oollBidered 
under section 2513 as made by the decedent. 
and 

(2) the amount of such gift is Includible in 
the gross ests.te of the deceden;;'s spouse by 
reason of Bection 2036, 

suoh gift shall not be included in the adjusted 
. taxa.ble gifts of the deoedent for purposes of sub
seotion (b)(l)(B), a.nd the aggrega.te lI.!Ilount de
termined under subsection (b)(2) shall be re
duced by the amount (if a.ny) determined under 
subsection (d) which W8.8 tr~a.ted 8.8 a ta.x pay
able by the deoedent's spouse with respect to 
such gift. 
(f) Valuation of gifts 

(1) In general 
11 the time has expired under seotion 6501 

within which a tax may be assessed under 
ohapter 12 (or under corresponding provisions 
of prior laws) on-

eAl the transfer of property by gift made 
during a. preceding calendar period (as de
fined in section 2502(bl); or 

(13) an increase in taxa.ble gifts required 
under Bection 2701(d), 

the value thereof sha.ll. for purposes of com
putt:ng the .tax under this chapter, be the value 
as ftnaJly deternrlned for purposes of chapter' 
12. 

(2) Final determination 
For purposes of paragra.ph (1). a value sha.l1 

be trea.ted as fina~ly determined for purposes 
of ohapter 12 U-

(A) the va.lue 1s shown on a. return under 
such ohapter a.nd such value Is not contested 
by the Secreta.ry before the expiration of the 
time referred to in pa.ragraph (1) with re
speot to such retnrn; 

(B) in a case not described in subparagraph 
(Al. the value is specified by the Secretary 
and suoh value is not timely contested by 
the taxpayer; Dr 

(0) the value is determined by a. court or 
pursuant to a settlement agreement with 
the Secreta.ry. . 

For purpoBes of subparagra.ph (Al, the value of 
an item sha.ll be treated as showIl on a. return 
if the item is disolosed in the return, or 1n a. 
statement attached t.o the return. In Il. manner 
a.dequa.te to a.pprise the Secreta.ry of thA nFl
ture of such Item. 

(Aug. 16, 1954, ch. 736, 68A Sta.t, 313; Pub. L. 
94-455. title XX, §2001(a)(1), Oot. 4, 19'76, 90 Stat. 
1846; Pub. L. 95-600. tltle VII, P02(h)(1), Nov. 6, 
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section 501(!) oC Pub. L. 105-:14, Bet ou~ as a note under 
section 2001 oC ~hls title. 

EFI'BC'I'IV& DA:rB 01" 1981 AMBNDIfllIl'l' 

Section 401{c)(1) of Pub. L. 97-34 provldBd that: "The 
amendments made by snboectlon I&.) [ .. mending tbls 
section and seotion 6018 of this title) sh&ll &.pply to the 
eat .. tes oC decedents dylnlr a.rter Deoember Sl. 1981". 

SAYINGS PROVISION 

For provisions ~h .. t nothing in amendment by Pub. L. 
101-608 be oonst1'lled to .. ffec~ treatment oC oerl;&in 
tt·a.n.actions oconrring, property aoqmred, or ItelDS of 
Income, 10'., deduotlon, or oredlt take" into aooount 
prior to Nov. 5, 1D90, for pUrposBS oC detol'lIlining 11&bU
I tl' Co,, tax Cor periods enc11D&' a.ft8l' Nov. 6, 1990, see aeo
tlon llB21(b) aC P\lb. L. 101-508, set out lUI .. nots under 
seotlon 46K oC this ti tie. 

§ 2011. Credit for State death taxes 

(a) In general 

The ta.x impoaed by section 2001 shall be cred
ited with thB amount of any estate, inheritance, 
lega.cy, or suooession taxes actually pB.ld to a.ny 
S~a.te or the District of Oolumbia, in respect of 
any property iD.cluded In the gross estate (not 
including a.ny such taxes paid with respeot to 
the estate of II. person other than the deoedent). 
(b) Amount of cr.;.nt 

(1) In general 
Exoept as provided In paragraph (2), the 

credit allowed by this section shall not 'exceed 
the appropriB.te amount sta.ted In the follow
Ing ta.ble: 

If tbe adJusted I .. , ... bl. 
. estate is; 

N~t oval' $90,000 .......... _. 

Over $90,000 bllt not over 
1140,000. . 

Oyer $140,000 but not 
over $2(0,000. 

Our $240,000 but not 
over St40,OOO.· 

Over $440,000 but not 
over $640,000. 

Over $640,000 but not 
over S840,OOO. 

Over $840,000 but not 
over $l,MO,OOO. 

O,.e1' $1,040,000 but not 
over $l,MO,OOO. 

Over $1,540,000 but not 
over :l:2,OtO,000. 

Over $~,O(O,OOO but not 
over SZ.MO,OOO. 

Over S2,540,000 but no~ 
over $3,040,000. 

Ove,' ~,MO,OOO but not 
over $3,54D,000. 

Over ~,540.0oo but not 
over $40,040,000. 

Ove .. St,MO,DOO but not 
over S5,04O,000. 

Over $6.040,000 but not 
over $6,040,000. 

Over sa.MO,ooO but not 
over ~7,04O,000. 

O,.er n.040,OOO but not 
o\'er S6,01O,000. 

Over $8,040.000 but not 
0\'91' $9,040,000. 

Over $9,040,000 but not 
ovel' S10,040,OOO. 

The muimum tax credtt 
shall be! 

~otb.s of 1% ot the amount 
. bT which the adjusted ta.x
able est&t. exceeds $10,000. 

ii.OO plns 1.6% or the exosss 
over $911.000. 

n,200 pllla 2.4% 01 the exaess 
over $1«1,000. 

~,600 plllS 3.2% of the excess 
over S240,OOO, 

no,ooo plllS 4% o[ the exce.s 
over ;440,000. 

$18,000 pIll. 4.8% of tho ex
oess o'Ver $640,000. 

S2?,600 pins 5.6'1. oC ~he ex
cess ovel' S840.0OO. 

~8.600 plus 6.40/. of tho ex
cess over n.MO,OOO. 

$70,600 plus -7.2% of the ex
eBSS over $1,O\Q,OOO. 

Sl06,800 plus 8% or the exce •• 
over $2.040,000. 

U46.800 plus B.B% of the ex
cess over $2,540.000 

$190,000 plus 9.6% of the ex
oess over sa,040,OOO. 

S238,800 plus 10.4% of the ex
cess over sa,540,OOO. 

$290,800 plus 11.2% of the ex
OBSB over $4,040,000. 

$402,800 plus 12% or the ex
oess over $5,040,000. 

$522,800 plus U.8% of the ex· 
eess over Sfi,040,OOO. 

S660,800 plus 18.S''/, oC the ex
oess qvsr $7,040,000. 

$786.800 plus 14.4% of ~be ex
cesa over $8,040,000. 

$930,800 plus 15.2% of the ex
oess over S9,D~O,OOO. 

If the adlusted 'axable 
edalel.; 

Over $10,040,000 ............ .. 

The maximum tax credit 
shall be; 

$1,082.,800 plus 160/, or the aX-
oe98 ovar SlO,O~O,Ooo. -

(2) Reduction of maximum credit 
(Al In general 

In the case 'of esta.tes of decedents dying 
a.fter DEloember 31, 2001, the oredit allowed 
by this section sha.ll not exceed the applica
ble peroentage of the oredit otherwise detsr
mmed under paragra.ph (1). 
(B) Applicable percentage 

. In the a.se of estate. of deDedent. n... applicable 
dyin( during: pel'D!'ntB.ile lSI 

2002 ....................................................... 16 lIerolDl t 
200B ....................................................... 60 )lemen t 
2004 ....................................................... 25 peroen t. 

(3) AdjUBted taxable estate 
For purposes of this section, the term .... d

justed. ta.xa.ble estate" means thB taxable es
tate reduced by $60,0(10. 

(c) Period of limitations on ClI:'edit 
The credit a.Ilowed by this section shall in

clude only such taxes 11.8 were actually paid and 
credit therefor claimed within 4 years aiter the 
flliilg of the return required by.section 8018, e;x-. 
cept that- . 

(1) If II. petition for redeterm1na.t1on of a. defi
ciency has been filed with the Ta.x Oourt 'll'ith
in the time prf!SOI'ibed in section 621S(a), then 
witlUn such 4-YElar period or before the expira
tion of 60 da.ys after the decision of the Tax 
Oourt becomes final . 

(2) If, under section 6161 or '6166, a.n extension 
of time hll.8 been granted for paymen.t of the 
tax shown on the return, or of a deficienoy. 
then within such 4-yea.r period or bElfare thEl 
date of the expira.tion of the period of the ex
tension. 
. (3) If a olaim for refund or credit of an over

pa.Yment of tlLX imposed by this chs:pter has 
been filed within the ~e prsscribed in sao
tion 6&11, then. 'll'ithin such 4-yea.r period or be
fore the expiration of GO da.ys from the date of 
mailing by oertified ma.U or registered ma.il by the Secreta.ry to the taxpayer of a. notioe of 
the disallowance of any part of sucb olaim, or 
before the expiration ot eo days a.t'ter a deci
Bion by a.ny court of competent jurisdiction 
becomes final with respect 'to a. timely snit in
stituted upon suob cla.im, whichever is later. 

Refund based on the credit may (dBspite the pro
visions of sections 6511 and 6512) be made if 
claim thel'eior is filed within the period above 
proYided. Any such refund shall be ma.de without 
interest. 
(d) Limitation in cases involving deduction 

under seotlon 2053(d) 
In any Cll.Be where a deduction is allowed under 

section al53(d) for an estate, Bucoession, 113g'!1.{lY, 

or inhe.-:tance tax imposed by II. State or the 
District of Oolumbia. upon a tra.nsfer for public, 
oharitable, or religious uses described In SectiOD 
2066 or 2106(a)(2), tJ:e allowance or the crad1 t 
under this section shAll be subject to the follow
ing conditions a.nd limitations: 

(1) The taxes desoribed in subsection (a) 
shall not include any estate, sUClcesslon, 1e8'-
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acy, or inherita.noe tax for whJoh suob deduc
tion is allowed under section 2053(d). 

(2) The cred1t shell not exoeed the lesser of-
(A) the amount s'tated in subseotion (b) on 

an adjusted taxa.ble estate determined by al
lowing suoh deduotio):l authorized by section 
206S(d), or 

(B) that proportion of ·the amount sta.ted 
in subsection (b) on an adjusted taxable es
tate determined without rega.rd to such de
duction allthorif;Bd by section 2053(d) as (\) 
the a.mount of the. taxes desoribed in sub
section (a), as limited by the provisions of 
pa.ragraph (1) of this Bubsection, be8.l's to (ii) 
the amount of the ta.xes desCJt'lbed in sub
seotion (a) beiors a.pplying the limita.tion 
oontained In para.graph (1) of this sub
seotion. 

(3) If the wount determined ";'der subpara
graph (B) of pa.ragraph (2) is less than the 
amount daterm1ned under subparagraph (A) of 
that pa.ra.gra.ph, then for purposes of sub
seotion (d) Buch lesser lI.ID.ount Bhall be the 
ma.ximum oredit provided by subsection (b). 

(e) Limitation based on amount of·tax 
The credit provided by this section shBll not 

exoeed the 8J1lount of the tax imposed by section 
2001. reduced by the a.mount of the UD.ified credit 
provided by section 2010. 
(f) Termination 

This section shaJl not a.pply. to the estates of 
deoedents dying a.fter December 81, 2004. 

(Aug. 16, 1954, ch. 736, 6BA Stat. 374; Feb. 20, 1956, 
ch. 68, § S, 70 Stat. 24; Pub: L. 86-866, title I,. 
§§ 65(a), 102(0)(1), Sept. 2, 1958, 72 Stat. 1657, 1674; 
Pub. L. 86-175, §S, Aug. 21, 1959, 78 St&t. 397; Pub. 
L. 94-455, title XIX, §§ 1902(a)(12)(B), 
1906(b)(lS)(A), title XX, I§ 2001(c)(lXA), 1I004(f)(3), 
Oot. 4, 1976, 90 Sta.t. 1806, IB84, 1849, 1872; Pub. L. 
97-34, title rv, §42:l(e)(2), Aug. 13, 1981, 95 Sta.t. 
S16; Pub. L. 107-16, title V, §§6S1(a.), 532(8.), June 
7, 2001, 116 Stat. 72, 73; Pub. L, 107-134, title I, 
§ 103(b)(1), Jan. 23, 2002, 116 Sta.t. 2431.) 

AMENDMBNT OF SECTION 

For termination of amendment by section 90J 
of P1t.b. L. 107-16, .ee Effecti'lJe and Termination 
Da.tes oj 2DO] Amendment note below. 

AMENDMllONTS 

2002-Subs.cs. (d) to (g). Pub. L. 10'7-134 redeslgna.ted 
subsecs. (e) to (g) ... (d) to (£), respectively, Rnd struck 
out heading ~nd text of former subsec. (d). Text re .. d as 
[ollows: "The b"sic estate tal: LIld Ute esta.te tp.x im
posed I)y the Revenue Act o[ 1926 sha.U be 126 percent of 
~he amoWlt determined to be the ma.x1mum credit pro
vld.d by Bub.ectlon (b). The "ddHlonal est .. te tax sh.,ll 
be the dJrrerenoe between the ta.x Imposed by .ection 
2001 or 2101 a.nd the basic est .. te tex." 

2OO1-Subseo. (b). Pub. L. 107-16, §§531(a), 901, tampo
ra.rlly deBilinated existing provisiollB as pars. (1) LIlli (S), 
In •• rted hea.dlngs, In p .. r. (1) substituted "Except 8.S 

provided in paragra.pb (2), the creeli t allowed" for "The 
Cl'OdJt allowed", and .. dded par. (~). 8ee :mer.ctlv ... nd 
Telmina.tioD Dates or 2001 Amondmet:t not. below. 

Sllhsec. (r). Pub. L. 107-16, §i 532(a), 901, tempot'a.rlly 
.o.doed suboec. (g). See Effective and TermJn .. tlon D .. ~es 
of mOl Amendme.nt note below. 

1981-SubBIIC. (0)(2). Pub. L. 9'1-34 etrllck out reference 
to seotion 6166A. 

li76-SubBec. (a.). Pub. L. 8H65, §1902(a.)(12)(B), 
struok out "or TeI'l.'itory" .. rter "St .. te". 

Subsec. (b). Pub. L. ~fi5, § ~00l(c)(I)(A)(1), (Ii), su]).. 
sL1Luted "a.djusted ta.x:able esta.te" (or "ta.xable 8Sta.tfl" 
In two pla.oes in tabl" a.nd Inserted provision th .. t,. (or 
purposes of tWs section, "a.dJusted ta.Xable esta.te" 
melloll8 the ta.x .. ble estate redooed by $60.000. 

Subsec. (0)(2). Pub. L. 94-456, U004(1)(3), substituted 
"seotion 6161, 6166, 01' 6l66A" Cor "seotlon 6161". 

Subsec. (0)(3). Pub. L. 94-466, § 1905(b)(1S)(A), stl'uck 
out "or h1B deleg'a.t.e" aft8r II Beoreta.ry" . 

Subsec. (e). Pub. L. 94-466, §l1e02(a)(1~J(B), 
l1001(c)(1)(A)(tiI), subsbltuted "o.djusted t .. xa.ble estate" 
for "t .. x .. ble e.t"~,, m par. (2) "nd strllOk ou~ "or Ter
ritory" aftar "imposed by .. Sta.te" In provlJiOl18 pre
ced1ng par. (1). 

SubsBt. (I). Pob. L. 94-466, §2OCI(o)(l)(A)(lv), added 
SUbSBO. (0. 
195~Sllb.ec. (e). Pub. L, 86-176 Bllbstltuted "jmpaaed 

by a. Sta.te Dr Territory Dr the Distr10t ot Oolumbi .. 
upon .. tra.ns!er" for "Imposed upon .. tra.nsfer" In In
troduotion, "aD.oh deduotion" Cor ua. deduotion" ill PLI". 
:1) an.d !lsuch deduotion" for "the deduotion tt in two 
places in pa.r. (2). .. 

195B-Subsec. (a.). Pub. L. SH66, ! 102(c)(1), struck out 
Hor a.ny poasessioD oC the UnHed Sta.tes, n ft.Cter ilD1s_ 
triot or Oolumbla.,". 

SubseD. (0)(3). Pub. L. 8H88, 165(1.), added ps.r. (3). 
1956-Subsea. (el. Act Feb. 20, 19&6, a.ddBd sllbBer.. (e). 

lllFFJim'mG DATB 01" 2002 ~1IIElIT 

PIlb. L. 10'1-134, tiole I, i109(d), Ja.n. 23, 2002, 116 Sta.t •. 
2431, provided that: 

"(1) EI"FEO'J'l\T& DAi'IIl.-The amendments made by this 
seotion [o.mendillg' thlB section IlJld .eotiom 2053 and 
2201 of this tltl!\] sha.ll .. pply to est .. te. DC deoedents

"(A) dying on or .. ftar September ll, 2001; Lnd 
"(B) In the case of Indlvldua.ls dying .. s a result of 

the April 19. l!I96, terrorist a.tta.ok, dy1ng on or &!ter 
Aprll19, 1995. - . 
"(2) WAIV1I!R OF LIMl'l'A.'l'IOIIB.-I! l'e!und or credit of 

lUll' overpa.l'XIlent or tax reaultlng !rom the a.mend
ments ma.ds by this section Is prevented a.t a.ny time 
ba£ore t21e oJose of the I-year period beginning on the 
d&te o[ the ena.ctment of 1hIa Act [Jan. 23. lOO2] by the 
opera.tloD of any 1 .... or rule of law (lnoluding l'tlB judl
oat .. ), suoh reCund or ared! t m .. y nevertheless be ma.de 
or .. llowed If cla.lm therefor is filed before the Diose of 
such peri ad. II 

EFFECTlVII: AND TER!llINATION DATI!:S 01" 2001 
ANl!lNDldEIiT 

Pub. L. 101-16, title Y, 163l(b), Jane 7, 2001. 115 St&t. 
73, as a.mended by Pub. L. 108-911, title IV, §408(b)(6), 
Oct. t, 2004. 118 Stat. 1192, provided tb.o.t, "Tile a.men4-
menta made by this section [a.mendlllg this seot1on) 
sha.lI apply to esta.tes of decedents dyiag .. rter De"em
bel' 31, 2001." 

PUll. L. 107-16, title V, §532(d), June 7, 2001. 115 Stat. 
15, provided that, "The .. manaments made by this sec
tion [enacting section ~05B of tWs title and amending 
this section and sectioDs 2012 to 2016, 2053, 2()56A, 2102, 
2106, 2101, 2201, 260t, 6511, and 6612 of this title) sball 
apply to estates or· deoedents d)>inr;, a.nd geuOl'lI.tlon
skipping tra.nsfers, .. ftel' Decembet' 31,20011." 

Amendment by Pub. L. 101-16 Inapplicable ~o estAtes 
of decedent. dying, glIts mAde, or g-enBration skipping 
tr&.ns!era, "itoer Dec. 31, 2OlD, "",d the Intern .. 1 R.evenue 
Oode at 1986 to b. applied and o.drninlstored to BUch es
tates, girts, .. nd tl· .. nsfBri. as it such amendment h .. d 
never been enaoted, .ee sBotlon 901 of Pub. L. 10'1-16, Bet 
out as B no~e under section 1 of this title. 

EJ'J'ECTlVlI DATIl: OF 1981 AMENDMENT 

Arnel>drnOllt by Pub. L. 91-34 appllca.ble to estates of 
deoedents dying a.Ctcr Deo. 31. 1981, 5ee section 422(O{I) 
of Pub. L. 9'1-3(, .at out 'Ie " note unclar seotlon 6166 of 
"his title. 

ID1l1'EO'I'JVB DATE OF 1976 AMlI:IIDMBIfI' 

Seotion 1902(cX1) of Pub. L. 94-455, B.B IIJhenCled by 
Pub. L. 9&-600, mle VIi, t703{j)(12), Nov. 6. 1978, 92 St .. t. 
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manner as may be required by reg-ula.tions pre
soribed by him, a.nd the Secretary shall (despite 
'the provisions of section 9501) redetermine the 
a.mOlll;l.t of the tax UDder th\s chapter and the 
a.:mOlll;l.t, if a.ny, of the tax due on such redeter
mination, shall be paid by the executor or auoh 
person or persons, as the case may be, on notice 
and demand. No interest shall be assessed or col
lected on a.ny amount of ta.x due on a.ny redeter
mina.tion by the Secreta.ry resulting from a. re
fund to the exeoutor of tax claimed as a credit 
under section aJ14, for lI.IlY period before the re
ceipt of such refund, except to the extent inter
est was paid by the foreil!'n country on such re
fund. 

(AuI!'. 1B, 1954, th. 736, 6aA Stat. 3BO; Pub. L. 
94-465, 'title XIX, §§1902(a.)(12)(C), 1906(b)(13)(A), 
Oct. ( 1976, 90 Stat. 1806, 1834j Pub. L. 107-16, 
'title V. § 532tc)(4), June 7, 2001,116 Stat. H; Pub. 
L. 107-147, title IV,§411(h), Ms.r. 9, 2002, 116 Stat. 
46.) 

AMENDMENT OF SmOTION 

For termination of amendment by section 901 
of Pub. L. 107-16, see Effective and Termination 
Dates of 2001 Amendment note below. 

AmjINDMKN'I'S 

20m-Pub. L. 107-147 .truck out "a.ny Sta.te, any pos
seMion Dr the Unlted Sates, 01" tlle Dlstriot of Oolum
bla.," a.rter nany foreign oountry In. 

200l-Pub. i.:' 10'1-16, §§532(oX4J, 901, temporarily 
struok out "2011 or" before "2Ol4 i. recovered", See Ef
fect!ve a.nd. Term1l18.t!on D .. teB oC 2001 Amendment note 
below. . 

lS76-Pub. L. 94--455 .truck 'out "Territory or" .. fter 
"any Sta.t ... ILny"· and "or his delep;a.\;"" .. rter "Seo-
l"etLryli. . 

EFlI'lICTIVR DAm OF 2000 AMlINDMENT 

Amendment by Pub. L. lD'T-147 e1!eotlve lUll! iDoluded 
in the provisions oC the Boonorolc Growth and Ta.x Re
ller ReconcJlllLtlon Act oC 2001, Pu.b. L. 10Y-16. to whioh 
such .. mendment rela.tos, see """tion 41l(x) Dr Pub. L. 
107-147, set out B.S a. note under BIIotion 2liB oC tbls title. 

BPFECTIVB A.N'!) TEru.miATION DATES OF 2001 
AMENDMENT 

AmendInent by Pub. L. 107-16 appllca.ble to esta.tes of 
decedents clylllg, and genel·a.tlon-aklpplng trMaCers. 
after Dec. 31, 2004, see seotlon 632(d) of Pub. L. 107-16. 
set out a.s .. note under uBotion 2011 or th.ta title. 

Amendment by Pub. L. 107-16 Inapplloable to estates 
of deoedents dying. rifts made, or reneration skipping 
tra.nslers. af~er Dec. 31, lIIllO, Rond the Int.ernal ReveJlue 
Oode of 1lI86 to b. applied ,,,nd .. dm1nlstered to suob es
tates, gifts. &11d tra.nsfers a., if such .. mendmen~ had 
nevOl' beel1 ena.oted, Bee section 901 of Pub. L. 107-16. set 
out ... a note under seotion 1 of this title. 

Soc. 
2031. 
203~. 
203U .. 
2033. 

[2033A. 
203{. 
2036. 

2031. 
203'. 
2031. 
2038. 

P ART ill-GROSS ESTATE 

Defln!tion of g1'O.8 esta.te. 
Al tel'nate valaatlon. 
VB.lua.tlon or oertaln la.rm, eto., real property. 
Property In whlch the decedent had !\Il Inter-

eML. 
Renumbered.) 
Dowel' or curte.:\, interests. 
Adjllstments for certain rlfbs made within 3 

yo .. r. o[ deoedent'. de .. tll.. 
Transfers with ret .. lned 1I1e eetate. 
Tl'a.nsfers ta.kin!l' effoot .. t d .... th. 
Revoca.ble transfel·a. 
Annuities. 

Sec. 
2040. Joint interests. 
2Ml. Powers of ILppolntment. 
2042. Proceeds cillie inBuranoe. 
2043. Tra.nBfe1'll Cal' IllsuIDoient consldara.tion. 
2014. Oert .. !n property for whlch ma.rltal clsductlon 

was prevlollsly .. nowed. 
2046. Prior intere"te. 
2MB. Dioole.lmers. 

AMllil'lDMJlNTS 

190B-Pub. L. 106-206, title VI, §6007(b)(I)(El, July 22, 
1998, ill Sto.t. BOB, struck. out item 2033A "Famlly
owned busineBS excluBion tI • 

199'1-Pllh. L. 106-34, title V, ! 602(b), title xm, 
11810(0), AUi'. 6, 1997, III Bta.t. 8Ii~, 104(, added item 
2033A a.nd Bu.batltuted "oerta.1n gifts" for "!I'm." in 
item 2036. 

llIBI-Pnb. L. 9?-{I(, title IV, 14.03(d)(8)(A)(lil, Aug. 13, 
1981, 95 Stat. 30t, added item IDH iIJld redeEdgna.\ed 
former items 2O~4 a.nd 2M6 ... items 2046 iIJld 2046, re·· 
speotlvely. . 

llI?6--Pllb. L." 9H.56, title :xx. §UOOl(oX1XN)(ill), 
2003(<1)(1), 2009(b)(3)(Bl, O(}t. t, 19'16, 90 Stat. IB63, 1B62, 
IB94, aililed items 2032A and ID46 a.nd. substltutecl "Ad
justments for gifts mede within 8 yea.r8 of deoedent '8 
du':th" for "Tra.ns&<>tions III contempla.tlon oi d ... tll" ill 
item 2035. 

• .2081. Definition of gross estate 

(a) General 

The value of the gross esta.te of the decedent 
sha.ll be determined by inclucling to the extent 
provided for in this pm, the value at the time 
of his dea.th of all property, real or personal, 
tangible or intangible, wherever sltua.tetl. 
Cb) Valuation of unlisted stock and securities 

In the case of stock BJld seouritles of a oor
pora.tion the value of whioh, by reason of their 
not belD!!' listed on an exohange and by reason of 
the absenae of sales thereof, CIUlD.()t be deter
mined with reference to bid a.n.d a.sked prices or 
with reference to sales prices, the value thereof 
shall be determined by ta.king into oonsider
ation, in addition to a.ll other iaotora, the valu.e 
of stock or seouri'ties of oorporations enga.ged in 
the same or a simile.r line of business which a.re 
listed on an excha.nge. 
(c) Estate tax with respect to land subject to a 

qualified oonservation easement 
(1) In general 
. IT the executor tna.kes the election desoribed 

in paragraph (6), tben, except as otberwise pro
vided in this subsectioll, there shall be ex
cluded from the gross esta.te the lesser of-

(A) the applicable percentage of the va.lu.e 
of land subject to a. qualified conserva.tion 
ea.sement, reduced by the amount of a.ny de
duction under section 2055(f) w1th respect to 
such land, or 

(B) the exclusion limitation. 
(2) Applicable percentage 

For purposes of pa.ragra.ph (1), the term "ap
plica.ble peroenta.ge" means 40 percent reduced 
(but not below zero) by 2 percentage points for 
ea.ob percentage point (n fra.ction thereof) by 
which tbe value of the qua.lifl6d oonservatioD 
ell.sement is les5 tha..n 30 peroent of the va.lue of 
the la.nd '(detel'mined without regard t? the 

1 So in ol"lIrine.L. No alo!inr pl.l'enthesi6 WI\S tsllB.ot.eil. 
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vaJ.ll.E: of such ea.sement a.nd redumld by the 
vaJ.ue of ILIIY reta.ined development right (as 
defined In paragraph (6). The values ta.ken 
into accoUlit under the pl'eCleding sentenoe 
sha.ll be such values as oC the date of the con
tribution referred to in pa.ra.gr!l.ph (B)(B). 

(8) Exclusion limitation 

For purposes of pare.g'l'aph (1), the exclusion 
l1mita.tion is the limitation determined In ac
cordallce w1th·the following table: 
In the case Of est.t ... of The exclusion 

decedent. ~, during> limitation is: 
1998 .................... ~ ........... ~..................... $100,000 
1999 ...................................................... $200,000 
2000 ............ : ............................ :............. . $300,000 
2001 ....... ...... ........ ••• ........ ......... .... .......... $400.000 
2002 or t;herea.fter ................................. $500,000. 

(4) Treatment of certain' indebtedness 
(A) In general 

The exclusion provided In paragraph (1) 
shall not IlLPPly to the extent that the land is 
debt-r1na.nced property. 
(B) DBfinitions 

For purposes of this pa.ragrapb
(i) Debt-finanoed property 

The term "debt-financed property" 
means any property w1th respect to which 
there is an 8.Clquisition Indebtedness (as de
fined in clauae (ii)) •. on the date of the dece
dent's death. 
(ii.) Acquisition indebtedness 

The term "aoquisition inclebtedness" 
mea.os, with respect to debt-finanoed prop-
erty, the unpaid amount of- . 

(I) the indebtedness incurred by the 
lionor in acquiring such property, 

(11) the !.ndebtedness incurred before 
the a.cQ.uisltlon of such property if such 
!.ndebtedness ;would not have been in
oarred but for such aoquisitlon, 

(III) the indebtedness !.ncurred after 
the a.oC(ll.1sltlon of such property if such 
Indebtedness would not have been in
cUlTed hut for such aoquisition and the 
incurrence oC such Indebtedness was rea
sonably foreseeable at the time of Buch 
acquisition, and 

(TV) the extension, renewal, or refi
nancing of 8Jl a.oquisition indebtedness. 

(6) Treatment of retain"d development right 
W lngeneral 

Pa.ra.graph (1) shall not a.pply to the va.lue 
of any development right l·eta.lned by the 
donor in the cOllveya.noe or a. qua.lified oon
serva.tion easement. 

_ (B) Termination of retained development 
right 

If avery person in being who has a.n inter
est (whether or not in possession) in the land 
executes a.n agreement to extin!fllish perma.
nently some or all cir any development rights 
(as defined in subparagraph (D)) retained by 
the donor on or before the da.te for filmg the 
ret11!'n of the ta.x imposed by section 2001, 
then any ta.lC imposed b3~ section 2001 shaJ.l be 

radlloeli aocordingly. Such a.greement shall 
be filed with the return of the tax imPosed 
by section 2001. The agreement shall be in 
sUClh form as the SeCll'etary sha.ll prescribe. 
(0) Additional tax 

Any failure to implement the agreemen.t 
described in suppara.graph (B) not later than 
the ea.rlier of-

(1) the date which is 2 years after the 
date of the decedent's death, or 

(ii) the da.te of the sale of such la.nd sub
ject to the qualified cODservation BlI.Be
ment, 

shaJ..l result in the imposition of an addi
tionaJ. tax in the amount of the ta.x which 
would have been due on the retained devel
opment rights subject to such a.greemBnt. 
Such additional tax sha.ll be due and' pa.ya.bl e 
on the llWt da.y of the 6th month following 
such date. 
(D) Development right defined 

For purposes of this p8.l'll.grapll, the term 
"development rigoht" means any right to use 
the land subjeot to the qualified conserva.
tion easement In whioh Such right is re
tained for a.ny oommeroia.l purpose which is 
not subordinate to &.nd direotly supportive of 
the nae. of BUch la.nd as a farm for f.a.rming 
purposes (within the mea.ning of section 
ID32A(e)(6». 

(6) Election 
The election under this subsection shall be 

made on or before the due date (including ex
tensions) for filing the return of tax imposed 
by Beotion IDOl and shall be made on such re
turn. Such an election, once made, shall be ir
revocable. 
(7) Calculation of estate true due 

AIl executor making the election described 
1n pa.ragraph (6) shall, for purposes of calculat.
ing the amollnt of tax Imposed by section 20n, 
include the value of any development right (as 
defined in paragraph (5» reta.ined by the donor 
in the conveyance of such qualified conserva.
tion easement. The computation of ta.x on ans 
retained development right prescribed in this 
pa.rag-ra.ph shaJ.l be done 1n such manner and on 
suoh forms as the Secretary shall prescribe. 
(8) Definitions 

For purposes of this subsection-
(A) Land subject to a qualified conservation 

easement 
The term "land Bubject to a qualified COl"l

serva.tion easement" mea.ns land-
(i) which is looa.ted in the United Sta.tes 

or any possession of the United States, 
(ti) which wa.s owned by the decedent or 

a member of the dece~ent's family at all 
times during the 3-year period ending on 
the da.te of the decedent's death, and 

(lll) w1th respect to which 8. qualified 
conserva.tion ea.sement ha.s been made by 
an !.ndividual described in subpa.ragrapn 
(0), as of the date of the eleotion described 
in paragraph (6). 

(B) Qualitied conservation easement 
The term "qualified conservation ea.se

mento> mea.ns a qUlI.lified conservation 000-
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tribution (as defined in Bection 1 ryO(h)(l)) £If a 
qualified real property interest (as defined in . 
section 170(h)(2)(O», except that cla.use (iv). 
£If section 170(h)(4)(A.) shall not a.pply', and 
the restriction on the use of such 1nte~eBt 
desCri'oBil. in Bection 1 '70(h)(2)(O) shall include 
a prahibition on more than a de minimis use 
for a. commercial rBorea.tional activity. 
(C) Individual described 

An :indjvidual is described in this subpara-
gra.ph if such individual is-- . 

(i) the decedent, 
(11) a member of the deoedent's fa:mny, 
(iii) the BxeCUtor of the il.eoedent's es-

tate, or 
(Iv) tbe trustee of a trust the corpus of 

which includes the 18.lld to be subjeat to 
the qualified oonserva.tion easement. 

CD) M~mber of fam.fiy 

The term "member of the deced.ent's fa.m
ill''' mea.ns 8.Ily member of the family (as de
fined in section 2032A(e)(2» pf the decedent. 

(9) Treatment of easements granted after death 

In any ca.se in which the qua.lified conserva
tion sa.sement ill granted a.rter the date £If t'oe 
decedent's dea.th and on or before the due date 
(including extensIons) for filing the return of 
tax imposed by seotion 2001, the deduotion 
llnder seotion 2066(1) with respect to such ea.ss-· 
ment sha.J.I be aliowed to the estate but only if 
no cbarita.ble deduction is a.llowed under chap
ter 1 to a.ny pereon with respect to the grant 
of suoh easement. 
(10) .Application at this section to interests in 

. partnership •• corporations, and ~ 
This seotion sha.ll apply to an interest in a 

pa.rtinershlp, eorpora.tion. or trust if a.t least 30 
percent of the entlty is owned (directly or in
directly) by the decedent, as determined under 

. the rules described in section 2057(e)(3). 
(d) Cross reference 

For eucutor's right to be furnished on request .. 
statement regarding any Taluation made by the Sec· 
retary within the gross estate, see section 7617. 

(Aug. 16. 1954, ell.. 736, B8.A Sta.t. 380; Pub. L. 
87-B34., § 18(a)(1), Oct. 16, 1962, '76 Sta.t. 1052: Pub. 
L, 94-455. title xx, §2008(a.)(2)(A). Oct. 4, 19'76, 90 
Stat. 1691; Pub. L. 105-34, title V. §508(a.), Aug. 5. 
1997, 111 Sta.t. 857; Pub. L. 105-206, title VI. 
§ 6007(g), July 22, 1998, 112 Stat. BID: Pub. L. 
105-277, div. J, ·title IV, § 4006(0)(3) , Oct. 21, 199B, 
112 StB.t.2681--!l13; Pub. L. 107-16, title V, § 551<a), 
(b), June 7, 2001, 115 Stat. 8S.) 

AMENDMENT OF SECTION 

FOT termina.tion of Cl11Iendment b]I section 901 
of Pub. L. 107-16. see Effective and Tennmatton 
Da.tes of 2001 Amendment note beZolD. 

AMENDMENTS 

200J-Subseo. (0)(2). Pub. L. 107-16, §§551(b), 901, tern
por&l'lly In .... rted at end ''The v .. luea t .. ken ln~ &0-

ooun t under the preoedlng' B"n~enoe Bh .. n be 3uah v6.lU.,3 
B.B of the datB of the oontrlbution l'ofel'l'ad to in pM'n~ 
graph (Bl(B)." See BlCfeotlve ILnt! T .. ,min .. tion Date. of 
2001 Amendment note below. 

SUbBee. (c)(8)(A)(i). Pub. L. 10'1-16. 11551(8.), 901, tem
porarily amended 01. (i) genera.lly. Prior to a.mendment, 
oj. (1) 1',,&d a.s follows; "wh.lcb is looa.ted-

. "(1) in or with.in 26 miles or .. n uea whioh, on the 
d .. te of the deoedent's dea.th, is a. metropollt&n .. rea 
(B.S defined by the Orooe of Ma.nagement a.nd Budget), 

"em In or within 25 mil •• of an a.res. WhiM, on the' 
d .. ta DC the decedent's dea.th. La a natlonB.! pa.rk or 
wildemess &reo. designa.tod u.s put o! tho Na.tlona.l 
Wilderness Preeerva.tion System (unless it Is deter
mined by the Secreta.ry th .. t la.nd in or within 25 
milos or suoh a pa.rk or wilderneSl! ....... is not under 
sis-nificant development pJ.'BSIW'e), or 

"(III) in or within 10 miles of an area. which, on the 
d&te of the deoedent's dea.th, Is a.n UrbLn N .. tlonal 
Porest (Ls.desif1Illl.ted by the Forest Service),". 

See EI!ective and Termina.tlon D .. tes of 20Dl J.meIld
ment note belo .... 

1998--Subeeo. (e)(6). Pub. L. 106-M6, 18007(g)(!l), Bub
stituted "on or before the due date (Inmuding ezton-
1I1ons) for fillllg the retm'Il or ta.x ImpoBed by Beetion 
2001 .. nd sh .. n be made on slloh return." tor "on the re
tlll'Il ot tho ta.x imposed by sec;\on 200L" 

Subsec. (a)(9). Pub. L, 105-306, 16007(11')(1), added pa.r. 
(9), Former pa.r. (9) redeslgna.ted (10). 

Subsea. (0)(10). Pub. L. 106-271, § 4006(0)(3), substltutDd 
"seotlon 205'(e)(3)" lor "seotlan 2033A(eXS)". 

Pnb. L. 105-206, §800'1(K)(1). redesign .. ted pe.r, (9) 8.S 

(10). 
1997-8ubBBOS. (0), (d). Pub. L. 10~{ added subsoo. (0) 

and redeslgua.ted tormer SllbeoO. (e) ... (d). . 
19'1S-SubSBO. (0). Pub. L. ~66 a.dded sllbs"". (e). 
196a-Subseo. (o.). Pub. L. 87-834 struok out provisions 

whioh excepted real property Bitua.tod outside the 
United Sta.tee. 

ElJITBxrrtvJ: AND T!!lR.MINATION" DATES OF 2001 
A.MmmldENT . 

PilI>. L. 10'1-16, title V, 5651(0), Jane T, 2001, 116 Sta.t. 
88, provided that: "The a.mendments mo:de by tb1a seo
tlon [a.mendil'lg tb.18 Bection] shall apply to esta.tes o( 
<!Boeden ts dylng"a!ter Decembar 31, 2OOD." 

AmendmOllt by Pub. L. 107-18 In .. pplioa.ble to est.a.tes 
or decedents dying, gifts ma.de, or gener&tlolI. skipping 
tit'a.nsters, a.rter Dec. 31, 2010, a.nd the Internal RevBnue 
Code of 1986 to be, a.pplled and a.dmin18tarsd to auah as
ta.tes, gUts, and tit'ansferB as U 8Mh a.rnendment had 
never belDl en&cted, see sec~ion 901 oC Pnb. L.107-IB, set 
out ..... note IInder sectlon 1 oC this title. 

EFFBCTIVB DA'l'B OF 1998 .6.M:I:NDMBNT 

Amendment by Pub. L. 105-208 effeotlve, except a.s 
otherwise proVided. as I( Illolude<l. in the provisions' of 
the Ta.xpayer Relier Act or 2997, PUb. L.1D5-3~, to which 
such amendment rela.te., see section 6024. of Pub. L. 
105-206, sst out ... a note under section 1 o( this title. 

EFFECTIVE DATil> OF 1997 AMENDMI!INT 

Amendment by Pub. L. 10&-:l{ applioable to estates of 
decedents dying .. !'tar Dec. 31. 1997. see section 5OB(e)(1) 
of Pub. L. 105-3~, set out as a note under seotlon 1014 of 
this title. 

EFFECTI\''E DATE OF 1962 AM&NDMENT 

Section IB(b) of Pub. L. 87--<13\ p,'ovided that: . 
"(1) Except ... provided in. pa.r .. graph (2), the amend. 

ments made by Bubseotlon (o.) [a.mendlna' tbls section 
a.no sections 2033, 203{, 2036, 2088, 2031, 2038. 204.0, a.nd 
20U or tbls title] sh .. n a.pply ~ the ests.te. or deoedents 
dying a.rter the d .. te of tbe en .. otment of this A.ot [Dot, 
l6,.1962]. 

"(2) In the case of a deaedent dylns- a.rter the da.te of 
the ena.otment of thls Act [Oct. 16, 1962] and before July 
1, 1964, the v .. lue o~ rea.! Propel·ty situated ontBids of 
the Un;ted Sta.tes .ha.ll not be lIlcluded in the ifl'OSl es
t .. te ( ... defined In seotion 2031[a)) of the decedlDlt-

"(A) under seotlon 2033, 2034, 2036( .. ), 2036( .. ), 203Y(a), 
or 2038tl.) to thB extent the rep.l property. or the deos
dent'. interest in It, wa.s acqulred by the da.cadent be
fore Februa.ry 1, 1962; 

"(B) under aectlon 2040 to the exteDt Buch property 
or Interes~ was acquired by the decedent 'Detore Fet>-
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(3) Date of creation of power 

For purposes of this section, a power of ap
pointment created by a will executed on or be
fore October 21, 1942, sha.ll be considered a 
power orea.ted on or before such da.te if the 
person executing suoh will dies before July 1, 
1949, without having republished such Will, by 
codicil or otherwise, after October 21, 1942. 

(Atlg. 16, 1964, ch. 736, GSA Stll.t. 385; Pub. L. 
67-834, § 18(a.)(2)(H), Oct. 16, 1962, 76 Sta.t. 1052; 
Pub, L, 94-455, t.itle XX, §20D9(bX4)(A), Oot. 4. 
1916, 90 Stat. 1B94.) 

A1GNDlLEJlTS 

19'76-Subaao. (s.)(2). Pub. L. e~ struok out provi
sion ~ha.~ ~ d1so1a.lmer or l'enUDoia.t1on of .. power of 0.1>
polntment not be d.emed s. release of tha.t power. 

1962--Subseo. (s.). Pub. L. 87-ll34 .truck ou.t prov-J.iOD5 
wblch exoepted real property B1tn .. ted outside of tn. 
United St .. tea. . 

EFFJi:CTIVE DATB OF 1976 AloNDI'&ItNT 

Amendment by PUb. L. 94-455 a.ppllo .. ble to transfel'S 
or ... tlng IIdl interest In person 41eOls.lming' ma.de after 
Dec. 31, 1976, see seotion 200ll(e)(Z) of Pub. L. 94-465, set 
ont as .. note under Seot;iOIl W6 of hllIa t;itl •• 

EJI'FKC'I'lVlI DATIl: 01 1962 AOIIDMENT' 

Amendment by Pob .. L. 87--1184 a.pplloable to estates of 
decedents dylnll' a.fter Oct. 16, 1962, except .... otherw-J"" 
prov-Jdel1. see BBotion lB(b) of PUb. L. B7--1134, set 00.1. as 
.. note under aectlon 2031 of this title. 

§ 2042. Proceeds of life insurance 

The va.lue of the gross esta.te shaJJ. include the 
vah1.B of a.ll property-

(1) Receivable by the executor 
To the extent of the amount reoeivable by 

the executor as lnslU'a.nce under policies on 
the liCe of the dsoedent. 
(Z) Reoeivable by. other beneficiaries 

To the extent of the amount :receivable by 
all other beneficiaries as insurance wider poli
oies on the life of the decedent with respect to 
Which the decedent possessed at his death a:lY 
of the incidents of ownership, exercisable ei
ther alone or in oonjunction with IIJlY other 
person. For purposes of the pl"eoeding sen
tenoe, the term "incident of ownership" in
cludes a revel'Sionary intel"est (whether arising 
by the express terms of the policy or other in
s~ru;nent or by operation of Jaw) only if the 
val ue of such reversionary interest eXCleeded 6 
pertlent of the value of the polioy immediately 
hefore tIle death of l,he deced.ent. As used in 
this paragraph, the term "reversionB.t'Y inter
est" includ.es a. possibility tha.t the policy, or 
the proceeds of the policy, may return to the 
decedent or his estate, or ma.y be subject to a 
power of dispOSition by him. The ,'a.lue of a re
verBionaI'Y interest a.t a.ny time sha.ll be lieter
mined (without regard to the fa.ot of the deoe
(lent's death) by usuII.l methods of valuation, 
including the use of tables of mortality' end 
actuarial principles, pursua.nt to regulations 
lll:escribed by the Secretary. In determining 
the value of a possibility that the policy or 
]lrocee!1s thereof may be subject to a power of 
disposi tion by the decedent, such pOBsibili ty 
sha.ll be valued 80S if it wers II. possibility tha.t 

811ch policy or prooeeds may l"eturn to the de
cedent Dr his estate. 

(Aug. 16, 196~ ch. 736, 6SA Sta.t. 36'7; Pub. L. 
94-456, title XIX, § 1906(b)(13) (A), Oct. 4, 1976, 90 
Stat. 1834.) 

AMIlINllMENTS 

1976--Pub. L. 94-466 straok out "or hi. delegate" after 
1\ Seoreta.ry". 

§ 20(8, Transfers tor Insuffioient consideration 

(a) In general 

If IIJlY one of the tra.nsfers, trusts, interests, 
rights, or powers enumera.ted. and described in 
sections 2086 to Z088, inclusive, a.nd section 2041 
is ma.de, crea.ted, exercised, or relinquiShed for a 
consideration in money or money's worth, but is 
not a bona fide sale for an adequate and. full oon
slderation in money or' mODeY's worth, there 
shall be included in tbe gross est&. ta only the ex
cess of the fail' market va.lue a.t the time of 
death of the property otherwise to be inoluded 
on aocount of such transaction, over the va.lue of 
the ooruiideJ;'ation reoeived therefor by the deoe
dent. 
(b) Marital rights not treated as consideration 

(1) In general 

For purposes of. this cha.pter, a relinquish
ment or promised relinquishment of dower or 
curtesy, or of a statutory esta.te oreated in 
lieu of dower or curtesy, or of other marital 
tights in the deoedent's property or esta.te, 
shall not be oonsidered to any extent a. ·ocnsid
era.tion "in money or money's worth". 
(2) Exception 

For purposes of section 2053 (relating to ex
penB,!ls, indebtedness, and taxes), a. tra.ns!er of 
property which aa.tisfies the reQ.uirements of 
pa.ra.gra.ph (1) of section 2516 (rela.t1ng t.o cer
tain property settlements) sha.ll be consiliered 
to be made for 8Jl. adequate and full oonsider
ation in mcney Dr money's worth. 

(Aug. 16, 1954, ch. '136, BaA Sta.t. 366; Pub. L. 
98-369, div. A, t1tle IV, §425(a.)(1), July 1B, 1984; 98 
Sta.t. B03.) 

AMENDMEt.'TS 

1964-SubsBO. (b). Pub. L. G8-369 &.mended ilubseo. (b) 
g'enll1'ally. design .. tlng existing provisions as par. (1) 
a.nd a.d4iDlr pa.r. (2). 

EI"FECTIVK DAn 01" 1964 AMENDMENT 

Section 4.26(0)(1) of Pub. L. 98-369 provided !:.haL: 'The 
amendments ma.<le by Dubs.etlan Co.) [ .. mending this 
section .. nd section 2063 oC this title) .ha.ll apply to es
ta.tes of deoedents dylnr .. rter ilie d.ate of the eDQOt

ment o[ this Act [July lB. lSBn" 

§ 2044. Certain property for which 'marital deduo
tion was previouwy allowed 

(a) Genera! rule 
The value of the groBS estate sha.lllnclude the 

value of any property to which this section ap
plies in which the deCledent had a qllll.lifying in
oome interest for life. 
(b) Property to which this section applies 

This section a.ppliea to any property [f-
(1) a deduction was allowed with respect to 

the tra.nsfer of suoh property to theaec8aentr---
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(A) under section 2056 by rell.8on of sub
. seotlon (b )(7) thereof, or . 

(3) under section 2523 by reason of sub
seotion (f) thereof. a.nd. 

(2) section 2619 (relating to dispositions of 
certain life estates) did not apply with respect 
to a. disposition by the decedent of part or a.ll 
of suah property. 

(e) Property treated as having passed from dece· 
dent . 

For· p11l']loaes of this chapter. a.nd cha.pter 13, 
property includible in the gross estate of the de
cedent under subsection (a.) shall be trea.ted as 
property llassing from the decedent. 

(*dded Pub. L, 97-34., title rv. §403(d)(3XA.)(i), 
Aug. 13, 1981, 95 Sta.t. 304; amended Pub. L. 
9'1-448, title L § 104(a.)(1)(B), Ja.n, 12, 19S5, 96 Stat. 
2380.) 

PRIOR PR.OV'IBJONe 

A PJ,'lor section 2044 wa.s renumbered aeetlon 2046 of 
this title. 

A.NENDMEIITB 

198~Sul;"ec. (c). Pub. L. 97,-4.~8 a.d.dod subseo .. (e). 

EITEO'l'[V'& DA.'l'B 01' 1983 AMliNDMENT 

Amendment by Pub. L. 97-448 elI&etive, exoopt as 
otherwise provided, as if It ba.d l1een inoludDd 1lI Iille 
provision of the Eoonomic R.eoovery Ta.x .t..ot oC 1981., 
Pub. L. 9'1-34, to whioh BUch Bolllendment relates, Gee 
sectlon 109 of Pub. L. 97-448, Bet ou~ 88 "'llo~e 1lllder S&o

tlon 1 or tb.!s title. 

EI'FIDOTIVlII DATB 

Seotion. o.pplieable to estates or d"".dents dy1ng .. !tIlT 
Deo. 31, 1981, see section 403(e) ot Pub. L. 9'1-34, SDt. out 
as a.n EltectJve Date oC 1981 Amendment note under •• 0-
tion 2058 of this ti tie. 

I 2045. Prior interests 

Except as otherwise epec,ifica.lly provided by 
la.w. sectioIlll 2034 to 2042, inclusive; shlin apply 
to the tra.nsfers, trusts, est .. tsB, interests, 
rights, powers, a.nd relinquishment of powers, as 
severally enumer .. ted BJld described therein, 
whenever made. crea.ted, a.rising, existing, exer
cised, or relinquished. 

(Aug. 16, 1954, ch. 736, 68A St .. t. 3B8, §2044; Pu.b. 
L. 94--455, title XX. § 2001(c)(1)(M), Oot. 4. 1976, 90 
Stat. 1853; rsnumbered ! 2O~5, Pub. L. 9'1-34, title 
IV, §403(d)(3)(A)(I), Au.g. 13, .1981, 95 Stat, 304.) 

PRJOJl. PR.OVISIONS 

A prior section 20{5 wa.s renumbered section 2046 of 
this title. 

AIIIl:NDMENTS 

197G-Pub. L. 9H66 substituted "speoificRUy provided 
by ll\,w" tor "ijpeoJnoa.Uy provided therein". 

EFFI!IOTI'VE D A TIll 01' 19'76 AMBNDMl1N'l' 

Amendment by Pub. L. 94-4.66 .. ppJlca.ble to esta.t.s DC 
a&eodents dyinr after Dec. 31, 1976. see sectloD 2001(d) of 
Pull. L. 94-4.56, set out a.o a nOtD under seoMon 2001 of 
this tltle. 

§ 2046. Disolaimers 

For provlsloDi relating to the effect of a qualified. 
dlsoiRimer for purposes Df this chapter, see .ection 
2618. 

(Added Pu.b. L. 94-455,' title XX, §2009(bXZ), Oct. 
{, 1976, 90 Stat, 1893. § 2045, renumbered § 2046, 
Pub. L. 97-34, title IV, § 403(dX3)(A)(i), Aug' .. 18, 
1981, 96 Sta.t. 304.) . 

EFl"lllOTIVB DATI: 

Seotion .. ppl1o .. ble 'to tra.nBfera areo.ting .. n interest in 
peraon dlsola.l.m1ng made .. !'tar Dea. 81. 1976, Me seotion 
2009(e)(2) of Pub. L. 94-4.66', set ont 88 L note under sec
tion 251B Df t.his title. 

Sec. 
2061. 
[2052. 
2063. 
~064.. 
2066. 

2066, 
2068A. 
2067. 
2068. 

PART IV-TAX.A:BLE ESTATE 

De!lnitlon of b .. " .. ble estate. 
Repeo.led.] 
Expenses, Indebtedness, a.nll. taxes. 
Losses. 
Transfers lor publiC, abJw!ta.ble, .. nd religloWl 

Uses. . 
Bequ,,",ts, eto., t;o snrvlving SPOll86. 
Qualified domestlo trost. . 
Fa.mily-ownod buDlllesa Interests. 
Sta.te death ta.xe •. 

AII!JI:NIlMl!:N'l'S 

2Dffi-Pllb. L. 1Il7-16, title V, §63%(c)(l4), June 7, 2001, 
116 Sta.t. 16, added Item 2058. . 

199B-Pu.b. L. 105-906, title VI, §600s(b)(1)(F), July 22, 
1998, 112 St .. t. 1108, a.dded Item '06'1. 

1990-Pub. L. 101-608, title XI, 111704( .. )(39), Nov. B, 
1990, lot sts.t. 13118-620. a.mend.ed dlreotory langut.g'e or 
seotlon 6033(")(3) oC Pub. L. 101Hl4.7. See 1988 Amend
ment note belo~. 

Pub. L. 101-608, title XI, 51170t( .. )(16), Nov. 5, 1990, IO{ 
St&t. 1388--618, substituted "trust" Cor "trustB" In Item 
2066A.. . 

19SB-Pub. L. 101-239. title YTI, S'13~( .. )(2)(E). Deo. 18, 
1989. 103 Stet. 2368, struok out item 2061 "Sa.I ... at eIll
ployer Beourlties t;o employe. stock ownership pl!lJlS or 
warker-owned cooperatives". 

196B-Pub. L. 1011-i147, title V, i 6033(&)(8), Nov. 10,1988, 
102 Stat. 3672, a.o amended by Pub. L. 101-6118, title Xl, 
§ 11704(a)(39), Nov. 5, 1990, 104 Stat. 1888-620, a.d.ded Item 
2056A.. 

1986-PlI.b. L. 9&-514, title XI, §1l'72(b)(3), Oot. 22, 1986, 
100 Stat. 2616, addod Item 2067. 

lSBI-Pub. L. 97-34, title IV. 542'1(b). Aug. 13,11111, 95 
st .. t. 818, struck out Item 2D6'1 "BeQuest., etc., to oer
taln minor ohUclrBn". 

197B-Pub. L. 94-4.66, title XX, §§lD01(o)(1)(N)(iv), 
2D07(b), Oct. 4, 1976, 90 Stat. 185S, 1890, added Item 21157 
and sOruck out item 2052 "Exemption". 

§ 2051. Definition of taxable estate 

For purposes of the tax imposed by section 
2001, the vaJue of the taxa.ble emte sha.ll be de
terrruned by deducting from the nIne of the 
gross BStA. te the deducti DDS provided for in this 
part. 

(Aug. 16, 1954, ch. 736, 68A Sta.t. 388; Pub. L. 
95-600, title 'VII, § 702(r)(2), Nov. 6, 1976, 92 Stat. 
2938.) 

AMENDMl!llITS 

197B-Pllb. L. 95-600 s~ruok out "."emptloD Md" e..fter 
"gro~ 6sta..te theil, 

ElFFIilO'J'IVlil DATE OP 11l'18 A.h!J:NDldENT 

Seotlon ?02(1')(5) of Pub. L. 9&-600 provided tha.t: "The 
amendments made by this Bulls.ct.1on [a.mHl.ldlng ~hls 
•• otion E.nd BBottons 1016, 6324:8, II.Dd OOllSA of this t.ltle) 
sh .. il a.pply to estates of dec.dents dyIng after Deoem
ber 31, 1976." 
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EF'F'SOTlVIIl DATIC OF 197( AMENDMENT 

Section 3(0) ot Pub. L. 93-483 provided that: "The 
a.rnendment mB.Oe by sUbsection (B.) (a.mendinl> ~his seo
tion) she.ll apply with respeot to estates of decedent. 
dying e.tter Deosrnbsr 31, 1969 ... 

EFFECTIVE DATE OF 1970 Al>!BND_~T 

Amsntlrnsnt by Pub. L. 91--1;14· a.pplloa.ble with respeot 
to deoedents dying ·after Deo. 31, 111'70, sea eeotlon 101(j) 
o! Pub. L. 91-61(, eet out ... an ElIeatlve Date note 
under Beotlon 2032 of this title. 

E"~ DATS OF 1969 AMBNDM1IlNT 

Amendment by seotlon 201(d)(1) of Pllb. L. 91-172 .. p
plloa.ble In the ease or deoedents dying a.rter Deo. 81, 
1969, with apecWed exceptions, see seotion 201(g)«() a! 
PUb. L. 91-1'72, Bet out all .. note under 8eDtion 170 oC 
this title. 

AmBnclmant by seDtion :Il1(d)(4)(A) o! Pub. L. 91-172 
appl1GLble to gifts Lnd trBJlB!erB ma.de. e.tter Dee. 31, 
1969, Bee seetien 201(g)«()(E) of Pub. L. 91-172, set ont .. s 
a Dote undsr Beotlon 1'10 oC thlB l;11;1e. 

EFFEOTIVB DATIC OF 1956 AMENDMENT 

Section S of aot Aug. 6, 1956, provided that: "The 
a.mendmentB made by this Aot [a.mending this section 
Lnd section 6503 of thiB title) shall Lpply in the oa8e of 
decedent. dying Lfter August 16,1964.." 

TJl.ANSP'D OF F'tnI<:mONS 

United States lntern .. tlonLI Development Doopera
tion Agenoy (other than Agency [or lnternationaJ De
velopment LIId OvarseLB Prlv&te Investment Corpora.
tion) abollBhed a.nd funotlona a.nd Luthorltle. tra.ua
terred, Bee seotions 8661 Lnd B6G2 of Tl tie 2l!, F.oreign &e
lations and lntercourse. 

SPECllAL DONATIONS 

Saotlonl422(d) of Pub. L. 9!l-614 provided tha.t: "If tile 
Seoreta.ry or the lntel'Jor acquires by dona.tion alter De
cember 31. 1986, a oonsel'Va.tlon· e","amant (within the 
mea.nlng or seotion 2(h) of S. 720, 99toh OoncresB, 1st Ses
sion, LB in &!Ieot on Aligust 19, 19B5) [Bee Pub. L. 00-420, 
Sept. 25, 1986, §102(h), 99 Stat. 966, 96'1), such donation 
she.U qual1£y for trea.tm!'Ilt ander 8eQtion 2056(0 or 

-2522( <1) of tile In ternsJ Revenue Oode of 1964. [now 1986], 
a.s Ldded by this seoti on. " 

CRARlTAELS LSAD TILUSTII AIID OHARlTABLS REMAIHDER 
TRUSTS IN OAllE OF INOOME AND GIFT TAXES 

S.ction 6H(b) of Pub. L. 95-600, as amended by Pub. 
L. 9!l-6H. ! 2, Oat. 22, 1986, 100 Stat. 2095. provided thAt: 
"Under l'Bg"ula.tlons presarlbed by the Seoretary of the 
Treasury or his delegLte. In the CLse of trusts created 
before necember 31, 1971, provisions compa.ra.ble to sec
tion 2055(e)(3) of the lntern .. l Revenue Oode of 1986 [for
merly I.R.C. 1954] (as .. mended by SUbsection ( .. » sho.11 
be deemed to be included In· sections 170 and 2522 or tne 
Intern .. l Revenue Oode DC 1986." 

EXTENSION OF PIi:lUOD J'OP. FILING CLAm ;1'OR REFUND 

Section 1304.(b) oC Pub. L. 94-465, LB a.mended by Pub. 
L. 99-514, § 2, Dot. 22, 1986. 100 Stat. 2096, provided that: 
"A ola.im [or l'efnnd or oredit of an overpLyment of the 
ta.x ImpoBed by seotion 2001 01 the Internal Revenuo 
Oode of 1986 [formerly I.RC. 1964) allowa.hIe under Beo
tlon 2066(e)(3) of sucb Code lLB amended by suMeotlon 
(IL» Bhall not be denied beoLuse a! the 8XJlira.tlDn of the 
time for riling BUch .. c1a.:m under .ection 65l.l(a.) It such 
cleim Ie filed not Jater than June 30, 1978." 

§ 2056. Bequests, etc., to surviving spouse 

(a) Allowance of marital deduotion 

For purposes of the taX imposed by section 
2001, the value of the taxable estate shall, except 
a.s limited by subsection (b), be determined by 

deduoting from the value cf the gross estate e..n 
amount equal to the value of any interest in 
property whioh passes or has passed from the de
cedent to hie surviving spouse, but onJy to the 
extent· that suoh interest is included in leter

. mining the value of the gross estate. 
(b) Limitation in the case of life estate or other 

terminable interest 
(1) General rule 

Where, on the lapse of time, on the ooour
renoe of a.n event or oontingency, or on the 
fa.ilure of an event 01' oontingency.to OCClll', IIJl 

interest pa.ssing to the surviving spouse will 
terminate or fail, no deduction shall be al
lowed under this sBotion with respeot to suoh 
interest-

CA) if an interest in such property passes 
or ha.s passed (for less than a.n adeQua.te Il.nd 
full oonslderB.tion in money or money's 
worth) :(rom the denedent to any person 
other than such surviving spouse (or the es
tate of such spouse); a.nd 

(B) if by rea.son of such passing' such per
son (or his heirs or assigns) may possess or 
enjoy any part of such property after suoh 
termination or failure of the interest so 
passing to the survivlng spouse; 

and no deduotion shall be allowed with respect 
to such interest (even if such deduotion is not 
disallowed under subparagraphs CA) and (B)l-

(0) if such interest is to be acquired for the 
surviving spouse, pursuant to dlrectioIlS of 
the deoedent, by his exeoutor or by the 
trustee of a. trust. 

For purposes of this paragraph, an interest 
shall not be considered as a.n interest which 
will terminate or rail merely beoa.use it is the 
ownership of II. bond. note, or similar oontra.c
tual obllga.tlon, the discharge of whioh would 
not haye the effeot of an annuity for life or for 
a term. 
(2) Interest in unidentified assets 

Where the assets (included in the decedent's 
gross estate) out of whioh, or ths proceeds of 
which, an interest passing to the surv:l ving 
spouse m .. y be satisfied include a partloular 
asset or 8.Saets with res peat to which no deduo
tion would be allowed if suoh asset or assets 
passed from the deoedent to such spouse, then 
the va.lue of such in tel'est passing to such 
spoll.Be shall, for purposes of subsection (a), be 
recluced by the a.g'gregate vaJue of such par
ticular assets. 
(3) Interest of spouse conditional on survival 

for limited period 

For purposes of this subsection, an interest 
pa..<;aing t.ll the surviving spouse sha.11 not be 
c:msidered &5 an interest which will terminate 
or fa.il on the death of such spouee ti-

(A) such death will ca.use a termination or 
failure of such interest only It tt OooUl'S 
within a perIod not exoeeding 6 months a.fter 
the decedent's death. or only if it oocurs as 
a result of a common disaster resulting in 
the death of the deoedent and the SUl'vlving 
spouse, or onJy if it O(lCurs in the Os.s8 of ei
ther such event; and 

(B) suoh termination or fa.ilure does not in 
fa.o t oocur. 
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«() Valuation of interest passing to surviving 
spouse . 

In determining for purposes of subsecticn (a) 
the value of Uly interest in property passing 
to the surviving spouse for which a. deduction 
is a.llowsd by: this seotion-

(A) there shall be ta.ken into a.coount the 
efreot which the ta.x imposed by section 2001, 
or eny esta.te, 8uooession, lega.cy, or inherit.
&Iloe tax, has on the net value to the surviv
ing spouse of such interest; and 

(B) whe~e such 'interest or property is en
oumbered in a.ny ma.nner, or where the. sur
viving spouse incurs a.ny obl1ga.tlon imposed '. 
by the decedent with respeot to the passing 
of such hlterest, such enoumbrUlcs or obli
ga.tlon Bha.ll be ta.ken into a.ooount in the 
sa.me ma.nner ae if the a.mount of a. g!1t to 
BUch spouse of such interest. were being de-
termined. . 

(5) Life estate with power of appointment in 
surviving spouse . 

In the oa.se of Ul interest in property passing 
trom the deoed.ent, I! his surv:\vinlr spouse is 
entitled for life to e.ll the income from the en
tire interest, or all the income from a 8peoiflc 
portion thereof, payable a.nnually or. at more 
trequent lutervaJ.a, with power in the survi·v!ng 
spouse to a.ppoint the entire interest, Dr such 
speo:lfic portion (exercisable in favor of such 
sarviviDg spouse, or of the estate of such sur
viving spouse, or in fa.vor of either, whether or 
not in each ~ the power is exercisable in 
fa.vor of others)", and with no power in any 
other person to a.ppoint any part of the inter
est, or such speciflc portion, to &Ill' 'person 
other tba.n the surviving SpO\lB6-

(A) the interest or such portion thereof BO 
pa.ssing sha.ll, for purposes of sul:1seot1on (a). 
be considered a.s pa.ssing to the surviving 
spouse, a.nd . 

(B) no pact of the interest so passing sha.1l. 
for purposes of pa.ragraph (l)(A), be consid
ered as ps.ssing to any person other thllJ) the 
surviving spouse. 

This pa.ragraph BhB.ll a.pply only if such power 
in the 8W'Viving spouss to appoint the entire 
interest, or suoh speoifio portion thereof. 
vhether exercisable by will or during life, is 
exercisable by such spouse alone and in all 
events. 
(6) Life insurance or annuity payments with 

pciwer of appoin~ent in surviving spouse 
In the caee of an interest in property passing 

from the decedent ,oonsisting of prooeeds under 
II. life loolll'8.Ilco, endowment, or a.nnuity OOD
trMt. if under the terms of the contrs.ct such 
prooeeds a.re pa.yable in insta.llments or a.re 
held by the insurer subject to a.n agreem811t to 
pay interest thereon (wbether the proceeds, on 
the termina.1iIon of a.ny interest payments. a.re 
payable in a lump sum or in annual or more 
frequent installnients), II.lld such insta.llment 
Dr interest payments are paya.ble annually or 
at more frequent intervals, commencing not 
la.ter tha.n 13 montbs a.rter the decadent's 
death, a.nd a.11 amounts, or a speoifio portion of 
a.11 such a.mounts, paya.ble during the life of 
the sUl'Viving spouse a.re pa.ya.ble only to such 

spouse;. and such spouse ha.s the power to- a.p
point a.ll amounts, or such specific portion., 
payable under Buch oontmot (exeroiea.ble in. 
favor of BUch surviving spouse, or of the esta.te 
of such surviving spouse, or in favor of either·. 
whether or not in each ca.ss the power is 8X8r
olsa.ble in favor 01 others), with no power in 
any other person to appoint such a.moonts to 
any person other than the surviving spouse-

(A) such a.mounts sha.ll, for purposes of 
sUbseotion (a), be oonsidered as passing to 
the 'surviving spouse, a.nd 

.(lI) no part of such &.mounts shall, 'for pur
poses of pa.ra.graph (lXA), be oonsldered BoS 

passing to oy persoD.other than the surviv-
1ngspouse. . 

This pa.rB.ETa.ph shaJl a.pply only ii, under the 
terms of the contra.ct, BUch power in the sur
viving spouse to appoint such amounts, wheth
er eXe:ro1sa.ble by will or during life, is exer
cisa.ble by such spouse alone and in a.11 BVBlltS. 

('7) Election with reapect to life estate for sur· 
viving spouse . . 

(A) In ~eneral 
In the elise of qualified termina.ble interest 

property-
(i) for purposes 'of subsection (a), such 

property sha.ll be trea.tad B.8 passing to the 
surviving spouse, and . 

(li) fol' purpoees of pa.ragra.ph (lXA), no 
pa.rt of such property shall bs trea.ted a.s 
pa.ssing to a.ny person other tha.n .the sur
viving spouse: 

(B) Qualified terminable interest property 
defined 

For purposes of this pa.ra.gra.ph
(i) In renaral 

The term "qualified 1lermina.ble interest 
property" mea.ns property-

(I) which pB.llses from the decedent, 
em in whioh the Blll'Viving spouse has a 

qualifYing income interest for life, a.nd 
(Ill) to whioh an eleotion under .this 

pa.ragraph a.pplies. . 
(ii) Qualifying- Inoome interest for life 

The surviving spouse ha.s a qua.lif.v1ng in
come iaterest for IUe i1'-

(I) the surviving. spouse is entitled 1:.0 
all the inoome from the property, pa.y
a.ble &Ilnually or at more frequent inter
va.1s. or ha.s a. uBufruct interest for life in 
the property. B.Ild 

(II) no person ha.s a power to a.ppoint 
a.ny pa.rt of the property to Uly person 
other tha.n the surviving spouse. 

Subclause em eha.ll not apply to a power 
Elxeroisa.ble only at or a.fter the dea.th ·of 
the surviving spouSe. To the extElJlt pro
vided in rl!'gula.tionB, 0 annuity shall be 
trea.ted in a ma.nner similar to Ul inoome 
interest in llroperty (rega.rdless of whether 
the proPBrty trom whloh the annuity Is 
pa.yable oa!l be sspa.ra.tely Identlfied). 
(iii) Property includes interest therein 

The term "property" includes an inter
est ill property. 
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(iv) Speoifio portion treated as separate 
property 

A speoific portion of property shaJJ be 
trea.ted as sepa.ra.te property, 
(v) Election 

An eleotion under this para.gra.ph with 
respect to any property sha.ll be made by 
the executor on the return of ta.x imposed 
by section 2001. Such a.n election, once 
made, sha.ll be irrevoca.ble, 

.(e) Treatment of survivor annuities 

In the caBe of a.n annuity included in the 
grosB esta.te of the decedent under section 
2039 (or, in the oase of an interest in a.n IIJ]

nuity a.rising under the oommunity property 
laws of a Sta.te, inoluded in the grOBS estate 
of the daoedllIlt under seotion 2(33) where 
only the survivtng spouse has the right to 
reoelve payments before the dea.th of such 
Surviving spouse-

(i) the interest of such surviving spouee 
sha.ll be trea.ted as a quaJjfying income in
terest for life, and 

(Ii) the executor sha.ll be treated as hav
ing made a.n election under this subseotion 
with respect to suoh a.nnu1ty unless the ex
ecutor othflI'Wise eleats on the return of 
tax imposed by section 2001. 

An jllectl® under clause (li); onoe made, 
shall be irrevocable. 

(8) Special rule for charitable remainder trusts 
(A) In ,eneral 

I! the survivtng spouse of the deoedent is 
the only benefloiary of a QUa.lified charitable 
rema1llder trust who is not a oharitable ben- . 
eflo1a.ry nor a.n ESOP beneficiary, pa.ra.graph 
(1) shall not a.pply to a.ny interest in such 
trust which pB.sses or has pa.ssed from the de
cedent to such surviv1ng spouse. 
(B) DefinitioDll 

For purposes of subparagnph (A)
(1) Charitable beneficiary 

The term "charitable beneficiary" 
means any beneficiary which is an orga.ni
Zation described in section 170(0). 
(il) ESOP benefioiary 

The term "ESOP benaflciary" means 
any beneficiary which is an employee 
stock ownership plan (as defined in section 
4975(e)(7» that holds a remainder interest 
in qualified employer seourities (a.s de~ined 
in section 864(g)(4» to be tra.nsferred to 
SUCh plan in a. qualified gra.tuitous t:-a.nsfer . 
(as defmtld in section 664(gX1». 
(iii) Qualified charitable remainder trust 

The term "quaJi!\ed charita.ble rerna.1n
der trust" mea.ns a. charlta.ble ~ema.inder 
annuity trust or a charitable remainder 
unitrust (described in section 664). 

(9) Denial of double deduction 

Nothing in this section or any other provi
sion of this chapter sha.ll a.llow the va.lue of 
any interest In property to be deducted undBl' 
this chapter mor·e than once with respect to 
the same decedent, 

(10) Specific portion 
For purposes of paragraphs (5), (6), and 

('7)(ll)(iv), the'term "specific portion" only in
cludes a portion deteI'lD.1ned on B. fractional or 
percenta.ge basis. 

(c) Definition 

For purposes of this seotion, a.n interest in 
property sha.ll be oonsidered a.e passing from the 
deosdent to any person it' e.nd only !f-

(1) Buch interest is bequeathed or devised to 
Buoh person by the decedent; 

(2) such interest is inherited by such person 
from the decedent; 

(3) Buch interest is the dower or ourtesy in
terest (or statutory interest in lieu thereof) of 
suoh pernon a.s surviving spouse of the dece
dent; 

(4) such interest ha.s been transferred to such 
person by the deoedent at any time; , 

(5) such mtw.'est was, at the time of the dece
dent's death, held by suoh ·person and the dece
dent (or by them a.nd any other persoll) in 
joint ownerBhip with right of survivorship; 

(6) the decedent had a. power (either alone or 
in conjWlction with any pereon) to a.ppoint 
such interest and if he appoints or has a.p
pointed Buch interest to suoh person, or if auch 
person takes such Interest in default on the re
lease or nonexercise of such power; or 

(7) suob interest consists of proceeds of in.-
surance on the life of the decedent receivable 

. by such person, 

Exoept as provided in para.gra.ph (5) or (6) of sub
seotion (b), where a.t the time of the decedent's 
death it is not possible to ascerta.in the particu
lar person or persons. to whom an interest in 
property may pass frOm the decedent, such in
terest shall, for purposes of subpa.ragra.phs (A) 
and CB) of subsection (b)(1) , . be oonsldered as 
paasing from the decedent to a person other 
than the surviving spouse, 
(d) Disallowanoe of marital deduction where sur

viving spouse not United States citizen 
(1) In general 

EXGept a.s provided in paragraph (2), if the 
surviving spouse of the deoedent 18 not a citi-
7ien of the United States-

(A) no deduction shall be a.1lowed under 
subsection (a), and 

(B) section 2040(b) sha.l1 not a.pply. 
(2) Marital deduotion allowed for certain trans

fers in trust 
CA) In general 

Paragraph (1) sha.ll not apply to any prop
erty passing to the surviving spouse in a. 
que.1ified domestic trust. 
(B) Special rule 

Ii any property pa.sses ll'Om the deoeden t 
to the surviving spouse of the deoedent, for 
purposes of subparagraph (A), such prope:ty 
shall be treated as passing to such spouse I.n 
a qualified domestlo trust Ii-

(1) such prop61"ty is transferred to such a 
trust before the da.te on which the return 
of the tax imposed by this chapter is made, 
or 

(Ii) such property Is irrevocably assigned 
to such a tr\lst under an irrevocable as-
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signment ma.de on or before such date 
which Is enforoeable·under IClCa.!law. 

(3) :Allowance of credit to certain spouses 

li-
(A) property passes to the surviving spouse 

of the deoedent (hereinafter in this para
graph referred to as the "first decedent"), 

CB) without regard to this subsection, a de
duotlon would be allowa.ble under subseotion 
(a) with respect to such property, and 

(0) such surviving spouse dies a.nd the es
ta.te of such surviving spouse is subject to 
the tax imposed by this cha.pter, 

the Federal Bst&te tax pa.id (or trea.ted a.s pa.1d 
under section 2066A(b)(7» by the first decedent 
with respeot to such property shall be allowed 
a.s a. cram t under seotion 2013 to the estate of 
such surviving- spouse and the amount of such 
credit sha.ll be determined under suoh section 
without regard to when the flt'st decedent died· 
a.nd without regard to subsection (d)(2) of such 
section. 
(4) Speoial rule where resident spouse becomes 

citizen 
Parag-ra.ph (1) aha.ll not apply ii-

(A) the surviving spouse of the decedent 
becomes a. citizen of the United Sta.tes be
fore the day 011 which tha return of the tax 
Imposed by this chB.pter 15 ma.d.e, and 

(B) such spouse wa.s a resident of the 
Uni ted States at all times after the date of 
the dea.th of the decedent and before becom
ing a. citizen 01 the United States. 

(D) RefQl"D1ations permitted 
W In general 

In the case of a.ny property with respect to 
which a. deduotion would be allowa.ble under 
subsection (a.) but· for this Bubsection, the de
termination of whether a trust is a qua.l1fied 
domestic trust shall be made-

(i) a.s of the date on which the return of 
the tax imposed by this chapter ie made, 
or 

(11) if a. judicia.l proceeding is commenced 
ou or before the due date (detarmined with 
rega,rd to extensions) for filing Buch return 
.to oha.nge BUch trust into a trust which is 
a. qua).ified· dom6Stic tI'1lllt, as of the time· 
when the ohang.es pursuant to such pro
ceeding are made. 

(B) Statute of limitations 
If a Judicia.! proceeding l'Ie.~crlbed in sub

paragraph (A)(I1) is commenoed w:!th respect 
to any trust, the period for asseSsing any de
ficiency of tax attributable to a.ny failure of 
such t.J:·ust to be a qua.lified domestlo trust 
aha.)) not expire before the date 1 year a.fter 
the date 011 which the Sem-et.a.ry is notified 
tbat the truat haa been changed pursuant to 
auch judicial proceeding or tha.t such pro
oeeding has been termina.ted. 

(Aug. 16, 1954. ch. 736, 68A Stat. 392; Pub. L, 
89-621, §l(a.) , Oat, 4, 1966. 80 Stat. 872; Pub. I,. 
94-456; title XIX. § 1902(a)(12)(A), title XX, 
§§2002(a), 2009(b)(4)CD), (E), Oot. 4, 1976, 90 Stat. 
1805, 1854, 1894; Pub. L. 95-600, title VII. 
§702(g)(1), (2), Nov. 6, 19'78, 92 Sta.t. 2930; Pub. L. 

97-M, title IV, 5403(a)(1), (d)(l), Aug. 18, 1981, 95 
Stat. 301, 202; Pu.b, L. 97-448, title I, §104(&.)(2)(1..), 
(8), Jan. 1~, 1983, 96 St&t, 2380, 2381; Pub. L. 
98-369, div. A, title X, § 1027(a), July 1B, 1994, 98 
Stat. 1081; Pub. L. 100-647, title V, § 5033(&.)(1), 
title VI, §6162(a.), Nov. 10, 1988, 102 Stat. 3670, 
3726; Pub. L. 101-239, title VII, § 7815(d)(4)(A), (5), 
(6), (8), 7816(q) .. Dec. 19, 1989, 103 Stat. 2415, 2416, 
2423; Pub. L. 101-608, title XI. §§ 11701(1)(1), 
11702(g)(6), Nov. 5, 1990, 104 Stat. 1386-613, 
13811-616; Pub. L. 102-486, title XlX, §1941(a), Oct. 
24, 1992, 106 Stat. 3036; Pub. L. lOS-3i, title Xlll, 
§lSl1(al, title XV, § 1630(0)(8), Aug-. 5, 1997, 111 
Stat. 1044, 1078.) 

AloIENDM&NTS 

1997-Subseo. (b)(7)(C), Pub, L. 105--34, §lSll(a.), in· 
eerted "(0", In the oase of a.n interesb in B.D a.nnllity 
IIL"lIl1nIr under the oommunlty property laws of a State, 
included In the graB. esta.te oC the dsoedent uruler sec
tion 2033)" &!l;er "seotiOD 2085". 

Sllb.eo. (b)(8). Pub. L. 105-34, §1630(o)(8), .. mended par. 
(8) generally. Prior to a.mendment, pa.r. (8) r ... d as fol
loW!!: 

"(8) BPBCllAL RULB F'OR. ORAIUTABLl!: REII!AI1IDER 
mOST&.-

"(A) :IN GInNlmAL.-If ~he .urv1viDg" .poWie of (;he d ... 
oedent is the only nonohs.rit ... ble bene!lcia.ry of .. 
qua.lifiBd chlLrlt .. ble rem Linder trust, pa.ra.g-ra.ph (1) 
alIa.ll not apply to a.uy interest 10 suoo trust whioh 
passes or has pBBBed 1rom the decedent to such sur
viving apOU8e. 

"(B) DEFINl'I'IONS.-For puTposeo oC 8ubpa.ra.gr&ph 
(A)- . 

"(i) NONOIURl'l'ABLlI: BIlNBlI'lOIA.RY.-The term 'nOD

obs.rlta.ble beneflalary' means s.ny benefiol8ry of 
the qua.lified oharlt .. ble rema.i.nder trust other than 
IIJl orp,nisation described in seotiOD 170(0). 

"(il) QtJALll"iBD oru.lUTABLm RmMAlllDJlR TRtJBT.
The term 'qualified charitable rema.inder trust' 
mea.ns a cha.ritable rema.lndo" annuity trust or 
oh.4:ll;a,ble rema.lnder unitrust (described In section 

. 66(l." 
. USa-Sllbs..,. (bX10). Pub. L. 102-486 a.clded pa.r. (10). 

199O-Sllbsec. (d)(9). Pub. L. 101-508, § ll~02(g)(6), sll.h· 
stltuted "section 2Il56A(b)(7)" for "section 2066A(b)(6)". 

Subsec. (d)(4), (5). Pub, L. 101-50S, 111701(1)(1), roo.eslg
Ila.ted par. (4.) "cl .. tin, to reCorma.tiona ponnltted as 
pa.r. (S). 

l089-Subes •. (b)('T)(O). ·Pub: L. 101-289, HB16eq), in
sm·ted "Included In the gross esbate of the decedent 
under aeotlon 2039" a.tter "an &nnuity", 

Subsec. (d)(2)(B). Pub. lJ. 1.01-239, §7816(d)(4)(Al, sub
stitu\ed "SpeoiaJ. rule" for "Property pa.sslng outol.de of 
probate estate"·1n hea.dlng and a.mended text I"encraliy. 
Prior to amendment, text read LB follows: "If any p~op
erty pa8Bes from the deoedent to the surviving spouse 
of the deoeden\ outs:1de of tile· decedent's JIl'obate es
tate, £Or purpo.es of snbpLragraph (A), such propertl' 
shan be trea.ted as passing to such Spouse in a Qua,l1fied 
domestic trust if snch property is tra.nsrerred tD snch .. 
trust before the day on WIDe!). the r_burn or the t..x im· 
posed by Bectlon 200118 made." 

Subsec. (d)(3). Pub. L. 101-239, §7815(d)(6), substituted 
"this cha.ptor" for "section 200l'' In suhp~r. (0) and in
serted "and without rsgud to Bubsection (11)(3) of such 
.ectlon" LIter "first deoedent died" in ooncluding pro
visions. 

Subsen. (d)(~). Pnb. L. 101-239. 17815{d)(B), added pa.r. 
(4) rela.ting to l·sforma.l;.[ons psrmitted. 

Pub. L. 101-1139, 17615(4)(6), added pa.r. (4) rel .. t.ing to 
speDi .. 1 rule where l'eBident spouse bocome. oltlzen. 

llIB8-Subsec. (b)(7")(C). Pub. L. 1.00-647, 56162( .. ), added 
subpa.r. (e). 

Sllbsec. (d). Pub. L. 100-647, §OO33(a)(l), added subsec. 
(d). 

19B4-Bubsec. (b)(7)(B){1l)(I). Pub. L. 98-369 !nserted 
", or haa .. usufruct interest for life in (;he property". 
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POWER OF QONGRESS TO IMpOSE TAX 

II. Limitations on the Exercise by Oongress of 
t.he Ta.xing Power 

.A.. ESTATE AND GIFT TAXES AS 
INDIRECT TAXES 

[§ 1.02 

§ 1.02. ESTA.TE A.ND GIFT TAXES AB1~ IMPOSED ON THE PRIVILEGl!I 

OF TRANSFER. The modern estate and gift tax laws have been 
upheld as an excise tax on the privilege of transfer of property,B 

life, liberty, or property, without due process of law j nor sha.ll private prop
erty be taken for public use, 'IIithout just oompensation." 

e It is well settled that the fadaral estate tax is an excise tax requiring no 
apportionment, as is required where the sta.tute imposes a direct tax on 
property. See Chase Nat'! Bank of City of N.Y., Errs v. U.s., 278 U.S. 327, 
49 S.Ct. 126,73 L.Ed. 405 (1929), 7AFTR8B44j Greiner, Exec. v. Lewellyn, 258 
U.S. 3B4, 42 S.Ct. 324, 66 L.Ed. 676 (1922), 3AFTR3136; New York Trust Co., 
Ex'rs v. Eisner, 256 U.S. 345, 41 S.Ct. 506, 65 L.Rd. 963 (1921), 3AFTR3110. 
See also Mertens, LOFIT, § 4.08. 

The Supreme Court first sustained the constitutionality of a federal estate 
tax in 1874 when the succession tax of 1864 wa.s upheld aga.inst an attack on 
the ground tha.t it was invalid as an unapportioned direct tax. Scholey v. Rew, 
90 U.S. (~ Wall)' 331, 23. L.Ed. 99 (1874), 2AFTR2345. The 1864 tax had 
already been repealed at the time of this decision and the issue remained 
moot thereafter until 1894. In that year Congress passed an inoome tax act 
which oontained a provision including as income property acquired by gift 
or inheritanco. The Supreme Court declared this act unconstitutional as it 
applied. to ineome froln real estate. Pollock: v. Farmers Loan & Trust Co., 167 
U.S. 429, 16 S.Ct. 673, 39 L.Ed. 759 (1895), SAFTR2557, aD rehearing 158 
U.S. 601,15 S.Ct. 912, 39 L.Ed.ll0B (1895), 3AFTR2602(i.t.). 

However, when, in 1898, another GueeesGion tax was passed, its constitu
tionality was upheJd in the Jeading ~.ase of Knowlton, Ex'rs v. Moore, 178 U.S. 
41,20 S.Ct. 747, 44 L.Ed. 969' (1900), 3AFTR2684. In a lengthy and exhaus
tive opinion, the Court found that the arguments under which the 1894 Act 
had been declared unconstitutional applied only to the income tax features of 
the act, that the suceession tax was not a direot tax, that it was uniform 
an d tha t it did adhere to due process. 

The reasoning of the COUl't in the Knowlton ease was so definitive that wben 
the modern es~ate tax was passed in 1916, its constitutionality was upheld 
practically without disBussion. New York' Trust Co., Ex'rg v. Eisllsr, supra. 
The fact that the 1916 Act was an estate tax wherp.!lS the prior aets had imposed 
succession taxes made no difference. 

'fhe answer to tIle question of the validity of the gift tax was simplified 
by the fa.ct that the Supreme Court did not have to bBe the issue until th6 
estate tax eases, referred to above, had been decided. When the l\Il.Se did 
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thus avoiding the prohibition against direet taxes on property 
without apportionment. The distinction betw.een a direct tax on 
property and an excise on the transfer of property is neither 
illusory )101' inconsequential. It is so fundamental that it has 
been made the basisfol' sustaining a tax of the latter character 
even though the subject of the transfer itself was tax-exempt. 
'l'hus the Federal Government may impose an estate tax on a 
gross estate w.hich consists wholly of tax-exempt state or munici
pal bonds.lo Such transfer concept supports a tax, without ap
portionment, on the shifting from one to another of any power or 
legal privilege inc~dental to the ownership or enjoyment of prop
erty. The Supreme Cout in holding that the gift tax did not 
constitute a direct tax has reject.ed the proposition that taxes on 
the exercise of all rights and powers incident to ownership 
amounted to a dir~<it tax on the property itself; hence, a tax on 
the exercise of. individual rights and powers is clearly distin
guishable from a tax which falls upon the owner merely because 
heis owner, regardless of the use or disposition made of his prop-

come up, the Court upheld the gift tax agaiost the usual objections a.fter 
finding that there was no "intelligible distinction", for eonstitutional purposes, 
between the estate and gift taxes. Bromley v. McCa.ugh·n,· 280 U.S. 124, 50 
S.Ct. 46, 74 L.Ed. 226 (1929), 8AFT.R10251 (g.t.). 

10 Greiner v. Lewellyn, 258 U.S. 384, 42 S.Ct. 3M, 66 L.Ed. 676 (1922), 
3AFTR3136; D.S. Trust Co. of N.Y., Exec. ,'. Hclvering, 307 U.S. 57, 59 S.Ct. 
692, 83 L.Ed. ll04 (1939), 22AFTR327. See § 14.17. 

In Landman Y. Comin., 123 ·F(2d) 787 (10th Oi1'.1941), 2BAFTR417, aff'g 
42 BT..A. 958, cert.den. 315 U.S. 810, 62 S.Ot. 799, 86 L.Ed. 1209 (1942), the 
estate of a. member of all Indian tribe granted certain tax exemption5 was held 
subject t.o est.ate tax, since the latter fell "upon the transfer or shifting of th~ 
economic benefits and not upon the property of which the estate ['~R.~l e.DlU

posed." .consequently, there was not available in this instance "any constitu
timlal immunity growing ont of [agreements] between the United States a.nd 
Creek Indian". 

The statement in the ten is in part from the opinion in 42 BTA 958, supra, 
in wbich it is also sa.id: 

''Likewise it was held in United States Trllst 00. v. Heivering, 307 U.S. 57, 
tha.t the proceeds of a ' lIlar Risk Insurallce policy payable to a deceased vet
eran's widow WElS subject to Federal estate tax. In that ease the executor 
of the estate contended that the proceeds of such policy should not be in
cluded in the estate because of the provisions of the World War Veterans Act, 

. 43 Stat. 607, which pl'o·rided that 'insurance . • • shall be exempt from all 
taxation.' " 

But (lOID.parc L!l.l1dman v. U.S., 71 ~.Supp. 640 (Ct.Cl.1947), 35.A.FTR1331, 
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erty.u The Supreme Court has said11l that the power to impose 
estate taxes: 

lIextends to the creatign, exercise, acquisition, or relinquish
ment of any power or legal privilege which is incident to 
the ownership of property, and when .any of these is occa
sioned by death, it may as readily be the subject of the 
federal tax as the transfer of the property at death",13 

and that: 
"The power to tax the whole necessarily embraces the power 
to tax any of its .incidents or the use or enjoyment of them. 
If the property itself may constitutionally be taxed, obvious
ly it is competent to tax the use of it • • • or the gift of 

cert.den. 332 U.S. 815, 68 S.Ct.153, 9iL.Ed. 392 (194:1), aud Landman v. U.S., 
(Ct.Cl.1945), 34A.FTR1662, superseding 58 F.Supp. 836 {Ct.Cl.1945}, SS.A.FTR 
8ll. 

uru Bromley v. MeCa.ugbn, 280 U.S. 124; 50 S.Ct. 46,74 L.Ed. 226 (1929), 
8.A.FT:ru.0251 (g.~.) I the Supreme Court st&ted: "Even if we assume tha.lo 8. tax· 
levied upon all the uses to 'which property inay be put, or upon the exercise of a 
single power indispensable to the enjoyment of all others over it, would be in 
effect a tax upon property, • . • and bence a direct tax requiring apportion-
ment, that is not the ease before us!' . 

. The same contention was made 10 years later in .Dupont v. Deputy, 26 F. 
Supp. 773 (D.Del.1939), 22AFTR78B (g.t.), the taxp.ayer emphasizing what 
he felt to be the netlike incidences o.f taxes in connection with the ownership 
of stotlk: income taxes imposed on dividends and on capital gains following its 
sale, estate taxes on its devolution at death, and gift taxes on its transfer 
without consideration during life. The court summarily rejec.ted this argu
ment, citing Bl'omley v. McCallghn, ,;upra, and addcd that tbe Ueontrolling 
authority of that oase" was not a:ll'eeted by a provision in the 1932 Act render
ing the gift tax a lien upon the property given and the donee personally liable 
for payment to the extent of its value. 

12 Fernandez v. Wiener, 326 U.S. 340, 66 S.Ct. 178, 90 L.Ed. 116 (1945), 
34AFTR276, reh.den. 327 U.S. 814, 66 S.Ot. 525, 90 L.Ed. 1038 (1946). 

13.A. broader "iew was expressed in Chickering, Adm. v. Comm., U8 F(2d) 
254 (1st Cir.194.1), 26AFTR663, cert.den. 314 U.S. G3G, 62 S.Ct. 70, 86 L.Ed. 
511 (1941), to the effect tbat: 

It. • • the estate tax is not a direct tax upon the property; nor is it iu a 
strict sense a tax upon a 'transfer' of tbe property by the dea.th of the dc
cede.nt. It is an excise tax upon the bappening of an event, namely, death, 
where the death brings about certain described changes iu legal relationships 
affecting property. The value of tbe property so a.:ffected is merely used IlS a 
factor in the mea.surement of the excise tax." 
But this "jew ha.s never been adopted by the Supreme Court. 
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it . . . • It may tax the exercise, non-exe,rcise; or relin
quishment of a power of disposition of Pf"operty, where 
other important indicia of ownership are lacking." 

In line therewith taxation of the proceeds of life insurance pay
able to third persons was upheld where decedent retained the 
power to change the beneficiary and to surrender or pledge the 
policy, since these incidents of ownership were, in effect, trans
ferred on death. 14 

§ 1.03. DEVELOPMENT OF· THE MODERN CoNOEPT OF A TRA'NSFER. 

The ~~lUrts in applying the indirect tax theory to particular 
provisions of the estate tax law have evidenced considerable 
ing'eiluity in expanding the term "transfer" to meet the neces
sities of each new challenge.l& The .earlier cases rested on the 
fact that there was a "passing" of property from decedent at 
death.16 Such passing ~ncept did not require, however, that 
the term "transfer" be limited to those situations where there 
was a transfer in the teclmieal, local law ·sense of the term, since 
Congress can completely disregard the refinements of state prop
erty law and rely ·on more realistic classifications.I ? Thus local 
.charaeteristics of dower,18 joint tenancies and tenancies by the 
entirety/8 community property,za and life insurance proceeds21 

BChase Nat'l Bank of City of N.Y., Ex'rs v. U.S., 278 U.S. 327, 49 S.Ct. 126, 
73 L.Ed. 405 (1929), 7 AFTR8844. 

16 Since taxes are ba.sed on the "fundamental and imperious necessity of all 
go\'ernment", it is obvious that the Supreme Court will rench for theories, 
definitions, and apologia to avoid a successful constitutional attack. This 
task has been ably performed. 

18 See § § 19.26,23.17 diseussing the "passing" requirement. 

17 Fel'llandez v. Wiener, supra, n.l2. See especially the concurring opinion of 
Mr. Justice Douglas. 

18 See Mayer, Trustees 1'. Reinecke, 130 F(2d) 350 (7th Cir.1942), 29AFTR 
1156, eert.den. 317 U.S. 684, 63 S.Ot. 257, 87 L.Ed. 548 (1942); Allen v. 
Henggeler, Adm., 32 F(2d) 69 (Sth Cir.1929), 7AFTRS6S0, cert.den. 280 U.S. 
594, 50 S.Ct. 40, 74 L.Ed. 642 (1929); Nyberg, Adm. v. U.S., 66 at,Cl. 153 
(1928), 6AFTR7846, eert.den. 278 U.S. 646, 49 S.Ct. 82, 73 L,Ed: 559 (1928). 

19 See U.S, v. Jacobs, Exec" 306 U.S. 363,59 S.Ct. 551, 83 L,Rd, 763 (1939), 
22.A.FTR282, motion to set aside judgment denied 306 U,S. 620, 59 S.Ct. 640, 
83 L.Ed. 1026 (1939) j Dimock,· E:r:ee. v; Corwin, 306 U.S. 363, 59 S.Ct. 551, 

.83 L.Ed. 763 (1939), 22AFTR282 (llompanion eases); Gwinn v. Camm., 287· 
U.S. 224, 53 S.Ct. 157, 77 L.Ed. 270 (1932), llAFTR1092; Phillips v. Dime 
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have been disregarded. The constitutionality of a federal taxing 
act is not dependent upon conformity with state law. If such 
were the case, then an admittedly constitutional federal act 
could be rendered unconstitutional by a subsequent state enact.. 
ment.D• N one of the suacessfnl constitutional attacks on the 
federal' estate and gift tax provisions cases affected the este,h-

, Hshed fr~edom of Congress to ignore the local l;:tw ef property 
in the absence of arbitrariness or capriciousness.lIS On the con-

Trust 6r. Safe Deposit 00., Exec., 2840 U.S. 160,52 S.Ct. 46, 76 L.Ed. 220 (1931), 
10AFTR459j Tyler, Jr., Adm'rs v. U.S., 281 U.S. 497, 60 S.Ct. 356,74 L.Ed. 
991 (1930 i, 8AFTR10912. 

eo See Fernandez v. Wiener, 326 U.S. 340. 66 S.Ct. 178, 90 L.Ed. li6 (1945), 
3UFTR276, reh.den. 327 U,S, 814, 66 S.Ot. 526, 90 L.Ed. 1038 (1946) i U.S. 
v. Rompel, Jr., Adm., 326 U.S, 367, 66 S.Ct. 191, 90 L.Ed; 137 (1946), 31AFTR 
289, reh.den. 327 U.S. 814, 66 S,Ct. 526, 90 L.Ea. 1038 (1946); Beavers v. 
Comm., 165 F(2d) 208 (5th Cir.H47), 36AFTR514, cert.den. 334 U.S. B11, 68 
'S.Ct. 1017, 92 L.Ed, 1743 (1948) (g.t.); Charles I. Franc.is, 8 TC 822 (g.t.). 

1Il See Chase Nat'l Bank of City of N.Y., Ex'rs v.'U.S., 278 U.S. 327,49 S.Ct. 
126,73 L.Ed. 4.05 (1929), 1AFTRSB44; Lewellyn 'V. Frick, Ex'ra, 268 U.S. 23B, 
45 S.Ct. 487, 69 L.Ed. 934 (1925), 5AFTR.5383, had earlier held contra, at least 
by inference; but see Kohl, 'Errs v. U.S., 226 F(2d) 381 (7th Cir.1955), 47 
AFTR2022, whioh involved the "payment of premiums" test which was then 
applied in determining whst insurance should be ineluded in the gross estate, 
and in which the tax in effect was held unoonstitutional 88 imposing a.n unap
portioned direct tax. 

21 Continental nt. Bank & Trust Co" E:r:ee. v. U.S., .65 F(2d) 506 (7th Cir. 
1933), 12AFTR816, cert.den. 290 U.S. 663, 64 S.Ct. 77, 78 L.Ed. 573 (1933), 
rejecting the contention that a provision, requiring the inclusion of property 
in the gross estate only if subject to payment of administration expenses, 
violated, the uniformity requirement because state lawl\ vary as to whether 
real estate was subject to payment of administration expense's. See discussion 
in § 1.06 of the due process requirement, 

23 Sec (1) Nichols v. Coolidge, Ex'rs, 274 U.S, 531, 47 S,Ct, 710, 71 L.Ed. 
1184 (1927), 6AFTR6758, helding 8ee.402(e) of the 1919 Act unconstitutional 
as confiscatory and in violation of the Fifth Amendment insofar as it applied 
the possession and enjoyment section to transfers made prior to the act, where 
the transfers were not in fact testamentary or designed for tax evasion; (2) 
Untermyer v. Anderson, 276 U.S. 440, 4B S.Ot, 353, 72 L.Ed. 645 (1928), 6AFTR 
7789, rev'g 18 E'(2d) 1023 (2d Cir.1927), which had aff'd a.n unreported district 
court opinion (g.t.), holding retroactive application of the gift till: provisions 
of the 1924 .A.ct inYalid under the Fifth Amendmetlt; and (3) Heiner v. Don
nan, Ex'rs, 285 U.S. 312, 52 S.Ct. 358, 76 L.Ed. 772 (1932), 10AFTR1609, hold
ing unconstitutional, under the due process pro\'isions of the Fifth Amenoment, 
that part of Sec.302(a) of t.he 1926 Act which called for a conclusive pre-
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trary, it has been held that the Tenth .Amendment constituted 
no limitation on congressional power to tax even though there 
might be some incidental regulatory effect of such taxation on 
local community property systems.1i The Fifth Amendment, 
which invalidates a tax which is so arbitrary and capricious as 
to constitute confiscation of property and hen-ee a deprivation of 
property without due process of law, has similarly failed to 
restrain congressional power to disregard local characteriza
tions in designating the objects to be taxed under the federal 
estate and gift tax law where the provision prevents avoidance.26 

" In accord with the view above expressed that congressional 
power is not limited to an imposition upon the "passing" of 
property, it is equally well settled with respect to the imposition 
of estate taxes that the power to tax is not limited to Usubstitutes 
for testamentary disposition", although the phrase may be'rele
vant in interpreting the purpose and scope of a statutory pro
VISIon. Applying this principle to property jointly held and 
tenancies by the entirety the Supreme Court has clearly indi- . 
cated that the. basis for the estate tax thereon' was not that the 
creation of the tenancy was a substitute for a testamentary trans
fer, nor a taxa.ble event which antedated the death of one of the 
joint owners, but rather the practical effect of death in bringing 
about a shift in economic interests permitting the leg'islature to 
fasten on that shift as the occasion for a tax.B6 

§ 1.04. - TRANSFER As PRESENTLY DEFINED. The modern con
cept of a transfer, in the constitutional sense, is premised on 
the recognition that taxation is "eminently practical".A7 In the 

sumption thd gifts made withill 2 yeaTS of decedent's death were made in 
con t.emplation of death. 

24 Fernandez v. 'Wiener, supra, n.20. 

26 See discussion of due process in § 1.06. 

2t Fernandez. v. Wiener, supra, n.2(). 

27 In Tyler, Jr., .Adm'rs v. U.S., 281 U.S. 497, 50 S.Ct. 356, 74 L.Ed. 991 
(1930), 8.AFTRI0912, the Court made the following statement; 

"Taxation, as it many times has been said, is eminently practical, and a 
practical mind, considering results, would have some difficulty in accepting the 
conclusion that the death of one of the tenants in each of these cases did not 
ha.ve the effect of passing to the survivor substantial rights, in respeot of the 
property, theretofore never enjoyed by such survivor," . 
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process of ruling out the "shadowy and intricate distinctions of 
common law property COllcepts"21 and artificial rules which de
limit the title, rights, and powers of tenants by the entirety (or 
joint tenanCliGs) at common la-"",ae the courts have striven to de
velop a concept of the term "transfer" which was both. broad 
and flexible. The courts have saidso that the estate tax provision 
was constitutional if there was a transfer of economic benefit, 

28 See U.S. v. Jaeobs, Exec., snpra, n.19. This desoription as applied to the 
extent of eongressional power to impose the tax is quite different from recourse 
to sueh eommen law precepts to determine 1;)1e chara6teristies of such tenancies. 

In this case it is also said: ''By virtue of this feudal· fi(ltion of complete 
ownership in each of two persons, the surviving tenant by the entirety is aon
(leived to be the recipient of all the property upon the death of the cotenant, 
and therefore---it is said-all the property ean be tued." As to this Emggestion 
the Court says: "The eonstitutionality of an exereise of the taxing power of 
Congress is not to be determined by such shadowy and intricate distinctions 
of common law property aoncepts and ancient I\ctions." 

The provisions ,,>ith respect to dower are essentially aimed at thosc state 
deeisions and local la"ll"s providing that dower interests are not ineludible in 
decedent's estate sinee they pllBsed by operation of law and not by 'Virtue of 
death. The dower provision was, therefore, inserted into the Code and the 
prior statutes to assure that the gross estate of a deaedent wonld not be . 
diminished by the value of dower or curtesy interests or st'atutory interests in 
lieu of dower or curtesy. See Estate of Harry E. Byram, 9 TC 1. 

2$ Tyler, Jr., Adm'rs v. U.S., supra. See also Fost.er, Exea. v. Comm., 90 
F(2d) 4B6 (9th Cir.1937), 19AFTR864, aff'd' 303 U.S. 61B, 58 S.Ot. 525, 82 
L.Ed. 1083 (1938), 19AFTR12S6, per (luriam, reh.den. 303 U.S. 667, 58 S.Ct. 
748, 82 L.Ed. 1124 (1938); O'Shaughnessy, Exec. v. Comm., 60 F(Zd) 235 
(6th Cir.1932), llAFTR73B, cert.den. 288 U.S. 605, 53 S.Ct. 397, 77 L.Ed. 980 
(1933); Comm. Y. Emery, Exec., 62 F(2d) 591 (7th Cir.1932), llAFTRl340, 
rev'g and remanding 21 BTA 1.038. 

_ 3D The Supreme Court in Saltonstall v. Saltonstall, 276 U.S. 2~O, 48 S.Ct. 
225,72 L:Ed. 565 (19Z8), 7AFTR9303, in holding that a stat.e inheritance tax 
oould be leyied on the value of an inter vivos trust set up by the decedent 
under whicb he retained the power to alter and revoke, said: 

"So long as the privilege of sllooession has Dot been fully exereised it may 
be reached by the tax. [Citing cases.) iI,nd in determining whether it has 
been so exercised technica.l distinctions between veSted remainders and other 
interests are of little avail, for the shifting of the economic benefits and bur
dens of pl'operty, which is the subject of a succession tax, may even in the case 
of a vested remainder be restricted or suspended by other lega.l devices." 

The fact that, under state law, II power of appointment ill not put of the 
pro bate estate, and that its transmission is not te(lhnically a "transfer" under 
local concepts, does not limit the federal power to tar such property. The 
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use, enjoyment or control at death,al and it is now accepted that 
a passing or transfer of economic benefit is not required, though 
it may, of itself, justify the imposition of the tax. 

It is well settled that, as used in the section imposing a tax "on 
the transfer of the taxable estate" ,BB the word "transfer",. or 
the privilege which cOllstitutionally may be taxed, cannot be 
taken in such a restricted s.ense as to refer only to the passing 
of particular items of property directly from the decedent to 
the transferee .. It includes the "transfer of property procured 
through expenditures by the decedent with the purpose, effected 
at his death, of having it pass to another."s8 No forma.l transfer 
of title from the decedent to the transferee is required,!, a mere 
shifting of the economic benefits of property may be the real 
subject of the tax.Bi It also now seems settled that nothing need 
"pass" at death, in the testamentary sense. The Supreme Court, 
in upholding the taxation of the full value of property held by 
the decedent and his wife as tenants by the entirety, has suggest
ed that when applied to a taxing act the amiable fiction of the 
common law that husband alfd wife are but one person and that 
accordingly by the death of one party to this unit no interest in 

eonstitn~iona1 limitations as to due process anq, direat taYation are satisfied 
since there is under local. law a shifting of economic benefits at the time of 
death even though there is no technical transfer under loeal1a.w. 

81 U.S. VO Jacobs, Exee., supra., n.19.· 
See also U.S. v. Waite, Errs, 33 F(2d) 557 (8th Cir.1929), 7AFTR9184, 

rev'g and remanding 29 F(2d) 149 (W.D.1fo.1927), 7AFTR8288, cert.den. 
280 U.S. 60B, 50 S.Ot. 157, 71 L.Ed. 65] (]930); Estate of Laura Nelson Kirk
wood, 23 BTA 955 i Meraantile-Commeree Nat'! Bank in St. Louis, Ex'rs, 21 
BTA 1347; Mary S. Garrison, Ex'rs, 21 BTA 904; Ma.ttie McMullin, Exee., 20 
BTA 527. See also Kurz, Ex'rs Y. U.S., 156 }t"Supp. 99 (S.D.N.Y.1957), aff'd 
- F(2d) - (3d Cir.1958), pel' ~.uriam. 

81 I.RC.1954, Sec.2001. 
88 Chase Nat'l Bank of City of N.Y., Ex'rs v. U.S., supra, n.14. This 

principle has been applied in numerous eases involving. annuities. See, e.g., 
Ha11ner v. Glenn, III F.Supp. 52 (W.D.Ky.1953), 43AFTR748, aff'd 212 F(2d) 
483 (6th Cir.19M), 45AFTRI444; Estate of Eugene F. Saxton, 12 TC 569 j 

Estate of IsidoI M. Stettenbeirn, 24 TO 1169 (1955-158); Estate of Paul G. 
Leoni,11 TC 1140 (Memo.). See § 20.24.. 

84 Chase Nat'l Bank of City of N.Y., .Ex'rs v. U.S., supra., n.14; Tyler, Jr., 
Adm'rs VO U.S., supra, n.27 (tenancy'by entirety); Fernandez v. Wiener, supra, 
n.20 (community property) 0 
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property held by them as tenants by the entirety passes to the 
other to be quite unsubstantial and that the power of taxation ba.
ing, as it is, a fundamental and imperious necessity of all govern
ment was not to be restricted by such legal fictions. Whether 
such power so oonstrued has' been properly exercised as to any 
specific statutory enactment is to be determined by the actual 
results brought about by the death rather than oy a considera
tion of the artificial rrues which limit the title, rights, and powers 
of tenants by the entirety at common la w. 8& 

The modern explanations have been narrowed down to two fac
tors: that decedent had fln interest in property at death,a8 and 
that death. became the generating source of definite aOOessions 
to the survivor's property rights.Sf IDs death is the source 

85 'See diseussion in § 28.17 of cases of Comm. v. Estate of Chureh, 335 U.S. 
632, 69 S.Ot. 322, 93 L.Ed. 288 (1949), 37.!FTR480, and Estate of Spiegel v •. 
Comm., 335 U.S. ,(01, 69 S.Ct. SOl, 9S L.Ed. 880 (1949), 37.A.FTR459. 

As to the application 'Of the principle to a tenancy by the entirety see Tyler, 
Jr., .A.dm'rs v. U.S., supra., n.27. 

88 The dow81: provisions, it has been pointed out, are in no way a departure 
from the fundamental exeise cha.ra.cter of the federal esta.te ta.x: It. • • the stat
ute does not 4% the widow's dower, it merely uses it as a measure of that part 
of the decea.sed husbed's interest in his rea.1ty which was beyond his testa
mentary control and which ceased at his dea.th." Mayer, Trustees v. Reinecke, 
130 F(2d) 350 (7th Cir.1942), 29AFTRJ.l56, eert.den. 817 U.S. 684, 63 S.Ct. 
257,87 L.EiI.. 548 (1942) (1921 Act, Sec:.402(b» • 
. . The courts in upholding the oonstitutionality of the dower provisions ha.ve 

pointed to the extensive rights (inoidmts of own~p) in sueh propezty 
determined under state law which eeased at the deeedent's death and hence 
constituted a proper oceasion for the levying of all esta.te tax. See, e.g., Allen 
v. Henggcler, Adm., 32 F(2d) 69. (Sth Cir.1929), 7.A.FTR86S0, cert.den. 280 
U.8. 594, 50 S.Ot. 40, 74 L.Ed. 642 (1929), upholding the constitutiona.lity of 
the 1924 Act, Se~.302(b). See also Nyberg, Adm. v. U.S., 66 Ct.CLI53 (1928), 
6AFTR7845, c~t.den. 278 U.S. 646, 19 S.Ct. 82, 73 L.Ed.559 (1928), iuyolving 
the 1921 ABt, See.402(b). 

81 In Estate of Levy ". Comm., 65 F(2d) 412 (2d Cir.193B), 12AFTR79I, in
"olying certa.in insul"eee policies in which the insured retBiued no rights, the 
circuit eourt, in response to an a.rgumeut of Ilnconstitutiona.lity as to their in
clusion, cited other eases, stating: "By these eases, we think it is authoritatively 
established tha.t the death of a tenant by the entirety results in the enjoy
ment of property rights ill the sur\'ivor and furnishes the occasion for the 
imposition of the tax, if that event takes plaee after the passage of the taxing 
statute, regardless of when the tenancy was crea.ted:" 

As to the effec.t of a required consent of a person having an adverse interest 
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of assuranoo to ~he beneficiariBs that their right/? are secure.9& 

Roth of these standards fall within the genel'al prm.ciplethat 
the underlying justIfication for imposing the estate tax on an 
inter vivos transfer is that it remains "incomplete" at death. 
The questionois, not wheUler there has been, in the strict sense 
of that word, a "transfer" of the' property by the death of the 
decedent, or'a receipt of it 1,Jy right of suc.cession, but whether the 
death has brpught into being or ripened'for the survivor, prop
erty rights of sUch character as to make appropriate the impo
sition of a .tax upon that result to be measured, in whole or ill 
part, by the value of such rights. BD The essential difference be
tween the old and new rationalization of such justifieation is that 
incompleteness can be demonstrate(i either. by ascertaining 
whether interests remained in' the grantor or by determining 
whether the interests of the beneficiaries were enlarged, im
·proved, or "ripened" at the time of the grantor's death. In 
demonstrating such incompleteness, substanoo rather than form 
or' any particular device, is controlling. to Both factors had been 
previo-q.sly expres!'!ed in s~veral early constitutional cases,il al
though their influEmoo was submerged by the fact that a number 
of the lmportant decisions were rendered in eases which employed 
the "ibcomplete" test to 'determine whether a provision was 
arbitrarily retroactive under the Fifth Amendment:u 

to a.n exercise of a power of revoca.t:ion by decadent where there was a transfer 
pnor to 1924, see §§ 25.42, 25.43. . 

3s Porte~, Ex'rs v. COlllm., 288 U.S. 436, 53 S.Ct. 451, 77 L.Ed. 880 (1933), 
12AFTR25. . 

89 The position of the Suprame Cour~ in the Chureh and Spiegel cases was 
anticipa.ted in Tyler, Jr., .A.dm'rs Y. U.S., 2.81". U.S. 497, 50 S.Ct. 356, 74 L.Ed. 
991 (1930), 8AFTR10912., which uses the la.ngull-ge stated in the kxt. See 
§§ 2.3.17, 23.2.0 discRssing I.R.C.19M, Sec.3037, covering the reversionary inter
est test under the transfer to take effect a.t death· section . 

.10 Comm. v, Estate of Church, supra, n.35. 
. . 

u P,.hillips v. Dime Trust & Safe Deposit Co., Exec., 284 U.S. 16.0, 52 S.Ct. 
46,76 L.Ed. 2a.o (1931), 10AFTR459; Third Nat'l Ba.nk & Trust Co. of Spring· 
field, Ex'rs Y. White, 287 U.S. 577, 53 S.Ot. 29.0,77 L.Ed. 5.05 (1932), llAFTR 
1128, per yuriam, involving property held by the decedent and spouse as ten
!ll?-ts.)Jy the entirety. See· also § 1 . .07, and Gwinn v. Comm., 287 U.S. 224,53 
S.Gt. 157:,; 77 L.Ed. 270 (1932), ll.A.FTR1092, iu,'olving property held by 
dBOedent and her son as joint tena.nts. 

:. ~ Whether. the. transfar i~ conlplde, or somethil"!g remains ~o be gained by 
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An "incomplete" transfer concept is also applicable to the 
gift tai,48 although such concept has been formulated almost 
entirely on the basis of statutory interpretation rather than 
constitutional power.4i 

In applying both the estate and gift tax provisions, a basic 
element is that decedent have an interest in property which is 
capable of transfer, otherwise there could be no transfer; and 
any asserted tax would fail to satisfy the constitutional require
ments that the tax involve the privilege of transfer aild be not 
arbitrary and capricious. It has been heldU that a taxable gift 
results when an inheritance is renounced. It has been argued,48 
however, that such a tax is so arbitrary and capricious" as to 
violate the Fifth Amendment. Settiilg .aside the merits of im
posing such a tax,." it would appear that the tax c8:Il Withstand 
a constitutional attaCk.tB In a renunciation of a valid testa" 

the survivors or lost by the decedent, so that decedent's death may be taken 
as the event 'I'I·hich justifies at th&t time the imposition of an estate tax, has 
&1so been a material issue in determining whether particular provisions are 
arbitrarily retroactive or capricious and prohibited by the Fifth Amendment. 
See § 1.07. . 

. .a The nature of a transfer under the gift tax provisions is discussed in 
§ § 34.29, 34.51 and 34.56. 

44..A1il in the case of the estate ta.x, state la w eoncepts do not fuxuish the 
standards for the definition of a oompleted transfer. 

45 Hardenbergh v. Comm., 198 F(2d) 63 (8th Cir.1952), 42AFTR314, cert.den. 
344 U.S. 836, 73 s.m. 45, 91 L.Ed. 650 (1952) (g.t.) j Willi&m L. Maxwell, 17 
TO 1589 (g.t.). 

'48 Roehner and Roehner, "RenunlliatiOll as T&xablo Gift-An Unconstitu
tional Federal Tax I:!~sion", 8 Ta.x L.Rey. 289 (1953). Contra~ Lauritz;eu, 
'''Only God Can liake AIl Heir", 48 Northwestern D.L.Rev. 568 (1953). 

41 A.L.~ Tent.Draft No.ll, Sec.XI007(h), specifically excludes the renuncia
tion £romthe gift tax. See discussion therein, pp.31-40. 

48 In A.L.1. TenlDraft No.ll, at p.39, there is a good statement in support of 
this view and the distinctions that must be drawn: 

"If it "'ere proposed to impose a tax on a transfer of property which came 
about by a mere refusal to accept a gratuitous proffer of that property, which 
the prGfferor was under OG olJligation to deliver even if his proffer were ac
cepted, an argument might be made against the constitutiona.lity of such a 
tax, since the taxpayer never received the property or any attribute of oWI).er
ship over it. The proffer never became a gift and there would be no tax on the 
inter,ded donor. It would be incongruous to tax the intended donee in this 
situation, and here we need not even eonsider the constitutional aspects of this 
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mentary power the necessary property interest is clearly present 
and the renunciation would qualliy as a "transfer" for the pur
pose of determinID.g whether the tax is indirect j there is nothing 
"arbitrary" in the due process sense of that term, particularly 
since renunciation is a volnntary act. That the imposition of 
a tax would not violate the necessity of "uniformity" is obviously 
not any longer a debatallie qUBStiOn. 

§ 1.05. - - SITUATIONS AKIN TO TRA.NSFERS AT DEATH. Al
though the estate tax'&ontemplation of deatb"statutory pr6vision 
involves a complete and full transfer by decedent of all incidents 

situation. But where there is a renunciation in the case· of. a gift which is 
complete as far as the donor is concerned, as iIi. the ease of a trust or testa
mentary situation, as contrasted with a situation where the qonor still had the 
power to make the gift incomplete regardless of whether it was accepted or 
not, different considerations arise. Here, the ta.x would. .be imposed on the 
only affirmative act whioh oould result in an effective gratuitous transfer to 
someone other than the pemon intended by the deQedent or donor to be the 

. first taker-and a strong argument in favor of the va.lidity of· this proposal 
can be made. There would be no immed.iate hardships involved if the intend.ed 
first taker knew he would be subjeet to the tax, since he eould then not renounce, 
pay the tax, and then give away the balance. However,· there would be an 
effect on. his subsequent tax brac.ket. Since the federal laws are not governed 
by loeal property law con<lepts of when title passes put with the realities of 
the exercise of control over a bundle of rigbts, all in all this proposal should be 
able to withstand a challenge' as to its constitutionality. It would not seem 
unconstitutional to tax the exercise of oontrol' of the property here possessed 
by the intended first taker, even though he got into this position of control 
involuntarily. 

"If the argument of unoonstitutionality were to prevail where the person 
who renounced the property never received. nnder local law any attribute of 
ownership over it other than the ability to renounce, then this result would pre
clude a rule which operated with reasonable uniformity throughout the United 
Sta.tes. For the tax would then be able to witbstWld a challenge to its con
stitutiona.lity only where, uniler the applicable state law, some attribute of 
ownership other than j;he power to renounce vested in the person, such as vest
ing of title or ability of his judgment creditors to reach the property despite 
hiB desire to reject it. But the consequent limitation of the tax to situations 
where the renouneing taxpayer had some such attribute of ownersbip over the 
renounced property under the applioa.ble local law would hardly be a satis
factory result. It may wen be that this result of non-uniformity in operation 
of the tax would have Bome supporting effect on the argument of constitutiona.l
ity in the situation where no lo~a.l law attributes of ownership were received . 
.A.t any event, it is a consideration in favol' of the rule adopted in the Draft." 

14 



IAPPENDIXD I 



(2007 Ed.) 

VOLUME 12 
Titles 458 (Cbs. 458~28 - 458-276) through Index 

2007 
WASHINGTON ADMINISTRATIVE CODE 

Published under authority of chapters 1.08 and 34.05 RCW 

Containing all permanent rUles adopted 
under chapter 34.05 RCW, as of 

January 1,2007 

[preiace-:-p iJ 



458-53-Z00 Title 458 WAC: Revenue, Department of 

STEP 2· APPUCATION OF STRATUMllATIOS TO ACTUAL COUNTY ASSESSED VALUES 

StI-atmn 
$ 0 -74,999 

75,000 - 249,999 
Over - 250,000 

WAC 458-53-070 (4)(8.) 
.Properties 

Totals 
County fudicated 

(1) 

Actual County 
Personal Property 
Assessed Values 

$21,500,000 
23,000,000 
50,000,000 

o 
$94,500,000 

(2) 

Ratio 
.773 
.528 
.8g5 

(3) 
County Market 
Value Related 

to Actual Assessed 
Value 

(ColI + CoL 2) 
$ 27,813,713 

43,560,606 
56,497,175 

o 
+ $127,871,499 = 73.9 

Personal Property Ratio 73.9% 
[~Autborlty; RCW 84.08.010, 84.08.070 IUId 84.48.D75. 96-05-002, § 458·53-160, filed 218196, cffcctivc 3IlDl96; 94-05-064, § 458·53·160. DIed 
~lJ94. cffccti:vc 31104. SfIitutmy Authcrity: RCW 84.48.075. 87·12-029 (Order PT 87-5). § 458-53-160, DIed Sl29187; 86-21·004 (Order l'T 86-6), § 458-
53-160, filed 1012186; 84-14-039 «()[dac PT 84-2), § 458·53·160, 1i1cd 61.Z91B4; 79-11-029 (O.tdlll PT 79·3), i 458-53·160, filed 10mm. FOmlerly WAC 458-
52-100.) . 

'WAC 458-53-200 Certification of county prelimi
nary and indicated ratios-Review. (1) Preliminary ratio 
certUied to issessor. The department shall annually deter
mine the real property and personal property preliminary 
ratios for each county and shall certify these ratios to the 
c;:ounty assessor on or before the first Monday in September. 

(2) Request for review. Upon request of the assessor, a 
landowner, or an owner of an intercounty public utility or pri· . 
vate car company, the department shall review the county's 
preliminary ratio with the requesting party and may make any 
changes indicated by such review. This review shall take 
place between the first and third MQDdays of September. If 
the depll\iment does not certify·the pre~ary ratios as 
required bY subsection (1) of this section, ~ review period 
shall extend for two weeks from fue date of certification. 

(3) Certificatiop of indicated ratios. Prior to equaliza
tion of assessments pursuant to RCW 84.48.080 and after the 
third Monday of September,the department shall certify to 
each county assessor the indicated real and personal property 
ratios for that county. 

[Statutwy Authority: RCW 84.08.010, 84.08.070 and 84.48.075. 96-05·002, 
§ 4S8-S3-Z00, filed 218196, effective 3110196. Statutol,'}' Au1h6rity: RCW 
84.48.075.84-14-0351 (Orderl'T 84-2), § 458-53-200,:filBd 6129/84; 751-11· 
029 (OnE PT 79.3). § 458·53-ZDO, filed 10111m. Fonnl!fly WAC 458·52· 
140.] 

WAC 458-53-210 Appeals. If an assessor, landowner,. 
or ownar of an intercounty Utility or private car company has 
reviewed the ratio study as provided in WAC 458-53-200, 
that person or company may appeal the departmenfs indi
cated ratio detcmrination, as certified for that county, to the 
state board of tax appeals pursuant to RCW 82.03.130(5). 
The appeal to the state board of tax appeals must be filed not 
later than :fi:.ft:een days after the date of mailing of the certifi-
cation. . 

[Statutory Authority: RCW 84.08.010,84.08.070 and 84.48.075.96-05-002, 
§ 458·53-210, fiM 218196, effective 3110196. Statutory Authority: RCW 
84.48.075. 84-14-039 (Order PT 84-2), § 458-53-21D, filed 6129/84; 79·11· 
029 (Ordl!f PT 79·3), § 458·53-210. filed 10111119. Ponnerly WAC 458·52· 
~~ . 

rr'itle <158 WAC-po 544] 

Chapter 458-57 WAC 
STATE OFW ASHINGTONESTATE.AND TRANSFER 

TAX REFORM J!.Cf RULES 
WAC 
4S8-57·005 
458-57·015 

458-57-017 

458-57-025 
458-57-035 

458-57-045 

458-57·105 
4S8-57·115 

4S8·57·US 
4SS.57-135 

458.57·145 

458-57·155 
458-57·165 

458·57-010 

458-57-020 

458·57-030 

458·57-040 

Nature of ClIate tax, definitions. 
ValuatiOJl afpropcrty, property subject to estate tax, 

. how to calculate lhe tal:. 
Property subject to geacratiou-slci: • ttansfcc tax, 

how to caI.c:ulate the tax, allo::: of gencntiOll. 
aid • 1nms1ilr cxr:mptiOJl. 

Dct. ""= the taxlillbiliV of IlCImeIIidcnts. Washington estate tax retam 10 be :6lcd-PeDIlty:fur 
. late ~ OIllatepayaMmll-Waivar or 

e!!IIQ!I)JatiOJl ofpenalty-A.ppIicmOll of~ODt. 
AdministratiOll aflhe tax-llolel8ea, 8lIlIIIlded retums, 

and JefimdI. . 
Nature of estate tax, definitiOns. 
ValuatiOJl ofproperty,praperty IUbjectto estate tax, aDd 

how to calculate ffie 1Bx. -
Appart:iomncnt of tax when thImI arc out-of-ala.te usets. 
Wishington estate tax retnm to be filed-PeDIlty :fur 

late ~terest on late paymenta-Waiver or 
cBDCe!lation ofpenalty-,ApplicauOJl ofpayment. 

AdmiciIllratiOll of the tax-RDleases, amended returns, 
refunds, and statute of!lmitations. 

FIII1Il deduction. 
Escheat estarel and abseol!::e distributee (missing heir) 

. prop::rty. 

DISPOSlTION OF SRCTIONS FOlIMERLY 
CODIFIED IN THIS CHAPTER. 

Scope of mlcs. [StatuImy Authority: RCW 82.01.060, 
83.36.005. IDd chaptcn 83.01 through 83.52 RCW. 80-
03-048 (Order IT 80-1), § 0458·5'-010, 1i1cd 2121180.) 
Repealed by 83-17-033 (Order IT 83·2), fi1cd 8111183. 
SIatotoJy Authority: RCW 83.100.100. Later promul
gation, ace WAC 0458·57-510. 
Nature of iDherltaDoe tax. [Statutory Authority: RCW 
82.01.060,83.36.005, and ciha!lim 83.01 through 83.52 
RCW. 80-03-048 (Order IT @..1), § 0451-57-O~, filed 
2121180.J R.epealecfby 83·17-033 (Order IT 83-2),1i1cd 
8/11183. StB!utory Autharity: RCW 83.100.100. Later 
promulgation, 80e WAC 458·57·520. 
Property subject 10 inheritance tax. [Statutory Author· 
ity:- RCW 82.01.060, 83.36.005, and chapters 83.01 
through 83.52 RCW. 80-03·048 (Order IT 80-1), § 458-
57·030, filed 2121180.] Repealed by B3-17-033 (Order 
IT 83-2), filed 8111183. Statutory Authority: RCW 
83.100.100. Lawpromulgation, Bee WAC 458-57-530. 
Jurisdiction-Domicile of decedent. [Statutory Author· 
ity: RGW 82.01.060, 83.36.005, and chapter. 83.01 
through 83.52 RCW. 80-03-048 (Order IT 80-1), § 458-

(2007Bd.) 



458-57-105 Title 458 WAC: Revenue, Department uf 

if one was filed. The final determination of the amount of 
taxes due from the estates that have filed federal retums is 
contingent on receipt of a copy of the final closing letter 
issued by the Internal Revenue Service (IRS). The depart
ment may require additional information to substantiate 
information provided by those estates that'are not required to 
file federal returns. The release issued by the department will 
not bind or estop the department in the event of a misrepre
sentation of facts. 

(3) Amended returns. Ali amended state retum must be 
filed with the department within five days after any amended 
federal return is filed 'with the IRS and must be accompanied 
by a copy of the amended federal return. 

(a) Any time that the amount of federal tax due is 
adjusted or when there is a final determination of the federal 
tax due the person responsible must give written notification 
to the department. This notification must include copies of 
any final examination report, any compromise agreement, the 
state tax closing letter, and any other available evidence of 
the final dete:rrrilnlltion. 

(b) If any amendment, adjustment or final determination 
results :in additional state estate tax due, interest will be calcu
lated on the additional tax due at the annual variable interest 
rate described in RCW 82.32.050(2). 

(4) Refunds. Only the personal-representative or the 
personal representative's retained counsel may make a claim 
for a refund of overpaid tax. If the application for reftmd, 
with supporting documents, is filed within four months after 
an adjustment or final determination of tax liability, ~e 
department shall pay interest until the date the refund is 
mailed. If the application for refund. with supporting docu
ments, is filed after four months after the adjustment or final 
deterrirination, the department $all pay interest only until the 
end of the four-month period. AIly refund issued by the 
department will include interest at the existing statutory rate 
defined in RCW 82.32.050(2), computed from the date the 
overpayment was received by the department until the date it 
is mailed to the estate's representative. RCW 83.100.130(2). 
(Statutory Authority: RCW 83.100.047 aad 83.100.200.06-07-051, § 458-
57-045, filed 3/9/06, effective 4/9/06. Statutory Authority: RCW 
83.100.200. 02-1B-C78, § 458-57-045, filed 8130102, effective 9130/02; 00-
19-012, § 458-57-045, filed 9ntoo, effective 1018/00; 99-15-095. § 458-57-
045, filed 7/21199. cffcctive 8121199.J 

WAC 458;57-105 Nature of estate tax, definitions. (l) 
Introduction. This rule applies to deaths occurring on or 
after May 17, 2005, and describes the nature of Washington 
state's estate tax as it is imposed by chapter 83.1 00 RCW 
(Estate and Transfer Tax Act). It also defines terms that will 
be used throughout chapter 458-57 WAC (Washington Estate 
and TrlUlSfer Tax Reform Act rules). The estate tax rule on 
the nature of estate tax and definitions for deaths occurring on 
or before May 16, 2005, can be found in WAC 458-57-005. 

(2) Nature of Washington's estate tax. The estate tax 
is neither a prop~rty tax nor an inheritance tax. It is a tax 
imposed on the transfer of the entire taxable estate and not 
upon any particuIar legacy, devise, or distributive share; 

(a) Relationship ofWasbington's estate tax to the fed
eral estate taL The department administers the estate tax 
under the legislative enactment of chapter 83.100 RCW, 
which references the Internal Revenue Code (IRC) as it 

[TItle 458 W AC-p. 552.} 

existed January 1, 2005. Federal estate tax law chan.ges 
enacted after January 1, 2005, do not apply to the reporting 
requirements of Washington's eslate tax. 'The department will 
follow fedenil Treasury Regulations section 20 (Estate tax 
regulations), in existence on January 1,2005, to the extent 
they do not conflict,with the provisions of chapter 83.100-
RCW or 458-57 WAC. For deaths occurring JanU8IY 1, 2009, 
and after, Washington has different estate tax reporting and 
filing requirements than the federal government There will 
be estates that must file an estate tax return· with the state of 
Washington, even though they are not required to file with 
the federal government. The Washington state estate and 
transfer tax return and the ins):rUctions for completing the 
return can be found on the department's web site at http://. 
www.dor.wa.gov/ under the heading titled forms. ,The return 
and instructions can also be requested by calling the depart
ment's estate tax section at 360-570-3265, option 2. 

(b) Lifetime transfers. Washington estate tax taxes life
time transfers only to the extent included in the federal gross 
estate. The state of Washington does not have a. gift tax. 

(3) Definitions. The following terms and definitions are 
applicable throughout chapter 458-57 WAC: 

(a) "Absentee distributee" means any person who is the 
beneficiary of a will or trust who has not been located; 

(b) ''Decedent'' melUlS a deceased individual; 
( c) "Department" means the deparlment of revenue, the 

director of that depar1:rjlent, or any employee'ofthe depart
ment exercisilig authority lawfully delegated to him by the 
director; 

(d) "Escheat" of an' estate means that whenever any per
son dies, whether a resident of this state or not, leaving prop
erty in an estate subject to the jurisdiction of this state and 

. without being survived by any person entitled to that same 
. property under the laws of this state, such estate property 
shall be designated escheat property and shaJl be subject to 
the provisions ofRCW 11.08.140 through 11.08.300; 

(e) ''Federal return" means any tax retwn required by 
chapter 11 (Estate tax) of the Internal Revenue Code; 

(f) "Federal tax" means tax under chapter 11 (Estate tax) 
of the Internal Revenue Code; 

(g) "Federal taxable estate" means the taxable estate as 
de~ed under chapter 11 of the Internal Revenue Code 
without regard to: 

(i) The termination of the federal estate tax under section 
2210 of the IRC or any other provision oflaw; and 

(li) The deduction for state estate, inheritance, legacy, or 
sUccession taxes allowable under section 2058 of the IRC. 

(h) "Gross estate" means "gross estate" as defined and 
used iII section 2031 of the Internal Revenue Code; 

(i) "Internal Revenue Code" or "IRC" means, for pur
poses of this chapter, the United State~ Internal Revenue 
Code of 1986, as amended or renumbered on January 1. 
2005; 

G) "Person" means any individual, estate, trust, receiver. 
cooperative association, club, corporation, company, firm, 
partnership, joint venture, syndicate, or other entity and, to 
the extent permitted by law, any federal, state, or other gov
ernmental unit or subdivision or agency, department, or 
instrumentality thereof; 

(Ie) "Person required to file the federal return" means any 
person required to file a return required by chapter 11 of the 

(2007 Ed.) 
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Internal Revenue Code, such as the personal representative· 
(executor) of an estate; 

(1) "Property,· when used in reference to an estate tax 
transfer, means property included in the gross estate; 

(m) "Resident" means a decedent who was domiciled in 
Washington at time of death; . 

(n) "State return" means the Washington estate tax return 
required byRCW 83.100.050; 

(0) "Taxpayer" means a person upon whom tax is 
imposed under this chapter, including an estate or a person 
liablefor tax: under RCW 83.100.120; . 

(P) "TIIIllBfer" means "transfer" as used in section 2001 
of the Internal Revenue Code. However, "transfer" does not 
include a qualified heir disposing of an interest in property 
qualifying for a deduction under RCW 83.100.046; . 

(q) "Washington taxable estate" means the "federal tax
able estate": 

(i) Less one million five hundred thousand dollars for 
decedents dying before January 1, 2006, or two million dol
lars for decedents dYing on or after January 1, 2006; 

(ii) Less the amount of any deduction allowed under 
RCW 83.100.046 as a farm deduction; 
. (iii) Less the amount of the Wa~hington qualified termi
nable interest property (QTIP) eleetion made under RCW 
83.10q.047; 

.(iv) Plus any amount deducted from the federal estate 
pursuant to IRC §·2056 (bX7) (the federal QTIP election); 

(v) Plus the value of any trust (or portion of a 1l1lBt) of 
which the decedent was income beneficiary 'and for which' a 
Washington QTIP election was previously made pursuant to 
RCW 83.100.047; and . 

(vi) Less any amount included in the federal taxable 
estate pursuant to IRC § 2044 (inclusion of amounts for 
which a federal QuP election was previously made). 
[statutmy Authority: RCW 83.100.047 and 83.100.200.06-07-051, § 458-
57-105, filed 3f9106, effective 419106.] 

WAC 458-57-115 Valuation of property, property 
subject to estate tax, and how to calculate the tax. (1) 
Introduction. This rule applies to deaths occurring on or 
after May 17, 2005, and is intended to help taxpayers prepare 
their return and pay the correct amount of Washington state 
estate tax. 11 explains the necessary steps for determining the 
tax and provides examples of how the tax is calculated. The 
estate tax rule on valuation· of property etc., for deaths occur
ring i)n orbofore May 16, 2005, can be found in WAC 458-
57-015.' . 

(2) Determining the property subject to Washing
ton's estate tax. 

(a) General valuation information. The value of every 
item of property in a decedent's gross estate is its date of 
death fair market value. However, the personal representative 
may elect to use the alternate valuation method under section 
2032 of the Internal Revenue Code (IRC), and in that case the 
value is the fair market value at that date, including the 
adjustments prescribed in that section of the IRe. The'valua
tion of certain farm property and closely held business prop
erty, properly made for federal estate tax purposes pursuant 
to an election authorized by section 2032A of the 2005 IRC, 
is binding on the estate for state estate tax purposes. 

(b) How is'the gross estate determined? The first st~p 
in detennining the value of a decedent's Wasliington taxable 
estate js to determine the total value of the gross estate. The 
value of the gross estate includes the value of all the dece
dent's tangible and intanglole property at the time of death. In 
addition, the grqss estate may include property in which the 
decedent did not have an interest at the time of death. A dece
dent's gross estate for federal estate tax pwposes may there
fore be different from the same deced~nt's estate for local 
probate purposes. Sections 203 1 through 2046 of the IRC 
provide a detailed explanation of how to determine the va11].e 
of tile gross estate . 

(c) Deductions from the gross estate. The value ofth.e 
. federal taxable estate is deten:nined by subtracting the autho
rized exemption and deductions from the value of the gross 
estate. Under ;various conditions and ~tations, deductions 
are· allowable for expenses, indebtedness, taxes, losses, cliar
itable·transfers, and transfers to a surviving spouse. While 
sections 2051 through 20S6A of the IRe provide a detailed 
explanation of how to determine the value of the taxable 
estate the following areas are of special note: 

(i) Funeral expen·ses. 

(A) Washington is a community property state and under 
Estate of Julius C. Lang Y. Commissioner, 97 Fed. 2d 867 
(9th Cir. 1938) affuming the reasoning of Wittwer v. Pember
ton, 188 Wash. 72, 76, 61 P.2d 993 (1936) funeral expenses 
reported for a married decedent must be halved. Administra
tive expenses are not a community debt and are reported at 
100%. 

(B) Example. John, a married. man, died in 2005 with an 
estate valued at $2.5 million. On Schedule J of the federal 
estate tax return listed following as expenses: 

SCHEDULE J - Funeral Expenses and Expenses Incurred iu Administering Property Subject to Claims 
Item Number Description Expense Amount Total Amount 

1 A Funeral expenses: Burial and services $4000 
(112 community debt) ($2,000) 

Total funeral expenses ............ $2000 
B. Admlnistratlon expenses: 
1. Executors' commissions - amount estimated/agreed upon paid. (Strike out the words $10,000 
that do not applv.) ..................................... 
'2. Attorney fees - amount estimated/agreed. upon/paid. (Strike out the words that do not $5,000 
apply.) ............................................... 
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The funeral expenses, as a community debt, were prop
erly reported at 50% and the other administration expenses 
were properly reported at 100%. .. 

(ii) Mortgages and Hens on real property. Real prop
erty listed on Schedule A should be reported at its fair market 
value without deduction of mortgages or liens on the prop
erty. Mortgages and liens are reported and deducted using 
Schedule K 

(iii) 'Washington qualified terminable intei-est prop
erty (QID)eiection. 

(A) A personal representative may choose to make a 
larger or smaller percentage or fractional QTIP election on 
the Washington retuInthan taken on the federal retum in 
order to reduce Wash!ngton estate liability while making full 
use of the federal unified credit 

(B) Section 2056 (b )(7) of the IRe states that a QTIP 
election is irrevocable once made. Section 2044 states that 
the value of any property foi' which a.deduction was· allowed 
under section 2056 (b )(7) must be included in the gross estate 
of the recipient Similarly, a Qm election made on the 
Washington return.is irrevocable, lind a ~g spouse who 
receives property for which a Washington QTIP election was 
made must include the value of the remaining property in his 
or her gross estate for Washington estate tax purposes. If the 
value of property for which a federal QTIP election was made 
is different, this value is not includible in the surviving 
spouse's gross estate for Washington estate tax purposesj 
~stcad, the valu6 of property for which a W 8sbmgton QTIP 
election was made is includible. 

(e) The Wash:ip.gton QTIP election must adequately 
identify the assets, by schedule and item number, included as 
part of the election, either on the return or, if those assets have 
not been determined when the estate tax return is filed, ori a 
statement to that effect, prepared when ~e assets are defini
tively identified. Identification of the assets is necessary 
when reviewing the surviving spouse's return, if a return is 
required to be filed. This statement may be filed with the 
department at that time or when the surviving spouse's estate 
tax return is filed. 

(D) Example. A decedent dies in 2009 with a gross 
estate of $5 million. The decedent established a QTll' trust 
for the benefit of her surviving spouse in an amount to result 
in no federal estate tax. The federal unified credit is $3.5 mil
lion for the year'2009. In 2009 the Washington statutory 
deduction is $2 million. To pay no WaShington estate tax the 
personal representative of the estate has the option of electing 
a larger percentage or fractional QTIP election resulting in 
the maximization of the individual federal unified credit and 
paying no tax for Washington pmposes. 

The federal estate tax return reflected the QTIP election 
with a percentage value to pay no federal estate tax. On the 
Washington return the personal representative elected QTIP 
treatment on a percentage basis in an amount so no Washing
ton estate tax is due. Upon the surviving spouse's death the 
assets remaining in the Washington QTIP trust must be 
included in the surviving spouse's gross estate~ 

(iv) Washington qualified domestic trust (QDOT) 
election. . 

(A) A deduction is allowed for properly passing to a sur
viving spouse who is not a U.S. citizen in a qualified domes
tic trust (a "QDOT"). An executor may electto treat a tnist as 

rrltle 458 W AC-p. 554) 

a QDOT on the Washington estate tax retum even though no 
QbOT election is made with rbspect to the trust on the fed
etal return; and also may forgo making an election On the 
Washington estate tax retum to treat a trust as a QDOT even 
though a QDOT election is made with respect to the trust on 
the federal tefum. An election to treat a trust as a QDOT may 
not be made with respect to a specific portion of an entire 
trust that o1:herwise would qualify for the marital deduction, 
but if the trust is actually severed pursuant to authority 
granted in the governing iIistrument or under local law prior 
to the due date for the electioli., a QDOT election may be 
made for anyone or more of the severed trusts. . 

(8) A QDOT electiop. may be made on the Washington 
estate tax return with respect to property passing to the SUI

viving spouse in a QDOT, and also with respect to property 
passing to the surviving spouse if the requirements of IRC 
section 2056 (d)(2)(B) are satisfied. Unless specifically 
stated otherwise herein, all provisions of sections 2056(d) 
and 2056A of the IRe, and the federal regulations promul
·gated thereunder, are applicable to a Washington QDOT 
election. Section 2056A(d) of the IRe states that a QDOT 
election is irrevocable ohce made. Similarly, a QDOT elec
tion made on the Wasbiitgton estate tax return is irrevocable. 
Forpurposes oftbis sUbsection, a QDOT means, with respect· 
to any decedent, a trust described in IRC section 2056A(a), 
provided, however, that if an election is made to treat a trust 
as a QDOT on the Washington estate tax retum but no QDOt 
election is made with respect to the trust on the federal retUrn: 

(I) The ti-ust must have at least one trustee that is an.indi" 
vidual citizen of the United States resident in Washington 
state, or a coIporaticin fOImed under the laws of the state of 
Washington, or a bllIlk as defined in IRe section 581 thrif is 
authorized to transact business in, and is transacting business 
m, the state ofWashmgtOll (the trustee required under this 
subsection is referrod to herein as the "Washington Trustee"); 

(II) The Washington Trustee must have the right to with
hold from any distnbution from the trust (other than a distri
bution of income) the Washington QDOT tax imposed on 
such distribution; 

(III) The trust must be maintained and administered 
under the laws of the state of Washington; and 

(IV) The trust must meet the additional requirements 
intended to ensure the collection of the Washington QDOT 
tax set forth in (c)(iv)(D) of this subsection. . 

(C) The QDOT election must adequately identify the 
assets, by schedule and item. number, included as part of the 
election, either on the return, or, if those assets have not been 
determined when the estate tax retum is filed, or a statement 
to that effect, prepared when the assets are definitively iden
tified. This statement may be filed with the department at that 
tUne or when the first taxable event with respect to the trust is 
reported to the department 

(D) In order to qualify as a QDOT, the following require
ments regarding collection of the Washington QDOT tax 
must be satisfied. 

(I) If a QDOT election is made to treat a trust as a QDOT 
on both the federal and Washington estate tax returns, the 
Washington QDOT election will be valid so long as the trust 
satisfies the statutory requirements of Treas. Reg. Section 
"20.2056A-2( d) .. 
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(II) If an election is made to treat a trust as a QDOT only 
on the Washington estate tax return., the following rules 
apply: 

If the fair market value of the trust assets exceeds $2 mil
lion as of the date of the decedent's death, or, if applicable, 
the alternate valuation date, the trust must comply with Treas: 
Reg. Section 20.2056A-2 (d)(l)(i), except that: If the bank 
trustee alternative is used, the bank must be a bank that is 
authorized to transact business in, and is transacting business 
in. the state of Washington, or a bond or an irrevocable letter 
of credit meeting the requirements of Treas. Reg. Section 
20.20'56A-2 (d)(I)(i)(B) or (e) must be furnished to the 
department. 

If the fair market value of the trust assets is $2 million or 
less as of the date of the decedent's death, ot, if applicable, the 
alternate valuation date, the trust must comply with Treas. 
Reg. Section 20.2056A-2 (d)(1)(ii), except that not more than 
35 percent of the :fair market value of ilie trust may be com
prised of real estate located outside' of the state of Washing
.ton. 

A taxpayer may request approval of an alternate plan or 
a.rrangement to assure the collection of the Washington 
QDOT tax. If such plan or ai'rang=ent is approved by the 
department, such plan or arrangement will be deemed to meet 
the requirements of this (c)(iv)(D). 

(E) The Washington estate tax will be imposed on: 

(I) Ally distribution before the date of the death of the 
surviving spouse from a QDOT (except those distributions 
excepted by IRe section 2056A (b)(3»; and 

(IT) The value of the property remaining in the QOOT on 
the date of the death of the surviving spouse (or the spouse's 
deemed date of death under IRe section 2056A (b)(4»). The 
tax is computed us:ing Table W. The tax is dUe on the date 
specified in IRe section 2056A (b)(5). The tax shall be 
reported to the department in a form containing the informa
tion that would be required to be lncluded on federal Form 
706-QDT with respect to the taxable event, and any other 
information requested by the department, and the computa
tion of the Washington tax shall be -made on a supplemental 
statement. If Form 706-QDT is required to be filed with the 
Internal Revenue Service with respect to a taxable event, a 
copy of such form shall be provided to the department. Nei
ther the residence -of the surviving spouse or other QDOT 
beneficiary nor the situs of the QDOT assets are relevant to 
the application of the Washington tax. In other words, if 
Washington state estate tax would have been imposed on 
property passing to a QDOT at the decedent's date of death 

but for the deduction allowed by this subsection 
(c)(iv)(E)(IT), the Washington tllX will apply to the QDOT at 
the time of a taxable event as set forth in this subsection 
(c )(iv)(E)(IT) regardless of, for example, whether the dis1ribu
tion is made to a beneficiary who is not a resident of Wash
ington, or whether the surviving spouse, was a nonreSident of 
Washington at the date of the surviving spouse's death. 

(F) If the surviving spouse of the decedent becomes a cit
izen of the 'United States and complies with the requirements 
of section 2056A (b)(l2)oftheIRC, then the Washington tax 
will not apply to: Any distribution before the date of the 
death of the sUrviving spouse from a QOOT; or the value of 
the property reinaining in the QDOT on the date of the death 
of the surviving spouse (or the spousels deemed date of death 
under IRC section2056A (b)(4». 

. (d) WasH:ington 'taxable estate. The estate tax is 
imposed on the "Washington taxable estate.' The "Washing
ton taxablC( estate" IDeans the "federal taxable estate': 

(i) Less one million five hundred thousand dollars for 
decedents dying before January L, 2006, or-two' million dol
lars for decedents dying ~n or after January I, 2006; 

(ll) Less the _ amount of any deduction allowed under 
ReW 83.100.046 as a fami deduction; 

(iii) Less the amount of the Washington qualified termi
nable interest property (QTIP) election made under Rc:;,w 
83.100.047; . 

(iv) Plus any amount deducted frpm the _federal estate 
pursuant to IRe § 2056 (b)(7) (the federal QTJP election); 

. (v) Plus the value of any trust (or portion of a trust) of 
which the decedent was income beneficiary and for which a 
Washington QTIP election was previously made pursuant to 
RCW 83.100.D47; and . 

(vi) Less any amount included in the federal taxable 
estate pursuant to IRe § 2044 (inclusion of amounts for _ 
which a federal QID. election was previously made). 

(e) Federal taxable estate. The "federal taxable estate" 
means the taxable estate as determined under chapter 11 of 
the IRe without regard to: 

(i) The termination of the federal estate tax under section 
2210 of the IRC or any other provision of law; and 

(n) The deduction for state estate, inheritance, legacy, or 
succession taxes allowable under section 2058 of the IRe. 

(3) Calculation of Washington IS estate tax. 

(a) The tax is calculated by applying Table W to the 
Washington taxable estate. See (d) of this subsection for the 
definition of 'Washington taxable estate.' 

TableW 
The Amount of Tax OfWashington Taxable 

Washington Taxable Equals Initial Tax Estate Value Greater 
Estate is at Least But Less Than Amount Plus Tax Rate % Than 

$0 $1.000,000 $0 10.00% $0 
$1,000000 $2000 000 $100000 14.00% $1000 000 
$2000,000 $3,000 000 $240000 15.00% $2000 000 
$3,000000 $4,000000 $390000 16.00% $3000 000 
$4000000 $6,000000 $550000 17.00% $4000000 
$6,000000 $7000 000 $890000 18.00% $6 DOD 000 
$7,000000 $9000 000 $1070000 18.50% $7,000000 
$9000000 $1440000 -19.00% $9,000 000 
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(b) Examples. 
(i) A widow dies on September 25,2005, leaving a gross 

estate of $2.1 million. The estafe had $100,000 in expenses 
deductible for federal estate tax plJIP.Oses. Examples of allow
able e"'Penses include funeral expenses, indebtec!ness, prop
erty taxes, and charitable transfers. The Washington taxable 
estate equals $500,000. 

Gross estate 
Less iillowable expenses deduction 
Less $1,500,000 statutory deduction 

Washington taxable estate 

$2,100,000 
- $100,000 

- $1,500,000 

$500,000 

Based on, Table W, the estate tax equals $50,000 
($500,000 x: 10% Washington estate tax rate). 

(ii) John dies on October 13, 2005, with an estate valued 
, at $3 million, ~ohn left $1.5 million to his spouse, Jane, using 
the unlimited marital deduction. There is no Washington 
estate tax due on John's estate. 

Gross estate 
Less unlimited marital deduction 
Less $1,500,000 statutory dedu:::tion 

Washington taxable estate' 

$3,000,000 
- $1,500,000 
- $1~500,000 

$0 

Although Washington estate tax is not due, the estate is 
still required to file a Washington estate tax return along with 
a photocopy of the filed and signed federal retui:n and all sup
porting documentation. 
[statutory Authority: RCW 83.100.047 and 83.100.200.06·07-051, § 458~ 
57-liS, filed 3/9/06,·cffectivc 419106.] 

WAC 458-57-125 Apportionment of tax when there 
are out-of-state assets. (1) Introduction. , This rule applies 

to deaths occurring on or after May 17, 2005, and discusses 
how to apportion the estate fax when there is out-of-state 
property included in the gross estate. The estate tax rule on 
apportionment of estate tax for deaths occurring on or before 
May 16,2005, can be found in WAC 458-57 -025. 

(2) Calculation of apportioned tax. Apportionment is 
allowed for estate property located outside of Washington. 
The amount ofm is determined using Table W (see WAC 
45&-57-115) multiplied by a fraction. The numerator of the 
fraction is the value of the property locate~ in Washington. 
The denominator of the fraction is the value of the decedent's 
gross estate. Property qualifying for the farm deduction is 
excluded from the numerator and denomiruitor of the frac
tion. See WAC 458-57-155 (Farm deduction) for additional 
information on the farm deduction. 

(3) Example. A widow !fies in 2006 leaving a gross 
estate of $3.1 million. The estate had $100,000 in expenses 
deductible for federal estate tax: purposes. The decedent also 
owned a home in Arizona valued at $300,000. 

Gross estate 
Less allowable expenses deduction 
Less $2,0~O,OOO statutory deduction 

, Washington taxable estate 

$3,100,000, 
- $100,000 

- $2,000,000 

$1,000,000 

Based on the tax: table, the estate tax equals $100,000 
($1,000,000 x loo;, Washington estate tax rate), Because the 
decedent OWned an oUt-of-state asset, the tax due to Washing
ton is prorated' by ,multiplying the amount of tax owed by a 
fraction. The numerator of the fraction is the value of the 
propmy located in Washington divided by the denominator 
'(hat equals the value of the decedent's gross estate, The frac
tion is then multiplied by the amount of tax. 

($2,800,000 ($3,100,000 - $300,000) I $3,100,000) ~ $100,000 = $90,323 

The estate 40e8 not have to pay estate tax to the state of 
Arizona in order to reduce the 'tax owed to Washington. The 
estate tax due to Washington is $90,323. 

(4)Wbenis property located in Washington? A dece
dent's estate may have e*ther real property or tanglble per
sonal property located in Washington at the time of death. 

(a) All real property physically situated, in this state, with. 
the exception of federal trust lands, and all interests in such 
property, are deemed "located in" Washington. Silchinterests 
include, b\J,t are not limited to: 

(i) Leasehold interests; 
(li) Mineral interests; 
(iii) The vendee's (but not the vendor's) interest in an 

executory contract for tb.,e purchase of real property; 
(iv) Tmsts (beneficial interest in trusts of realty); and 
(v) Decedent's interCSl in jointly owned property (e.g., 

tenants in common, joint with right of survivorship). 
(b) Tangible personal property of a nomesident decedent 

shall be dec::med located in Washington only if: 
(i) At ilie time of d~ the property is situated in Wash

ington; and 
(ii) It is present for a purpose other than transi!IDg the 

state. 

[Title 458 WAC-po 556] 

(c) Example. A nonresident decedeIit was a construc
tion con~or doing business as a sole proprietor. The dece
dent was con'structing a large building in Washington. At the 
time of death, auy of the decedent's equipment that was 
located at the job srtein Washington, such as tools, earthmov
ers, bulldozers, ~cks, etc., would be deemed located in 
Washipgton for est~te tax pmposes. Also, the decedent had 
negotiated and signed a purchase contract for speculative 
property in another part of Washington. For ~tate tax pur
poses, that real property should also be considered a part of 
the decedent's estate located in Washington. 
[Statuto:y Aulhority: RCW 83.100.047 and 0.100.200. 06-07-051, § 458-
57-125, filed 3/9106, effective 419/06.] . 

WAC 458-57-135 Washington esute tu return to be 
filed-Penalty .for late filing-Interest on late p,ay
meots-Waiver -or cancellation of penalty-Application 
of payment. (1) In1roduction. This rule applies to deaths 
occurring on or after May 17, 2005, and discusses the due 
date for filing of Washington's estate tax return and payment 
of the tax due. It cxplajns that a penalty is imposed on the 
taxes due with the state return when the return is not filed on 
or before the due date, and that interest is imposed when the 
tax due is not paid by the due date. The rule also discusses the 
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