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I. INTRODUCTION 

This is a dispute over whether tenant World Wrapps ("WW") 

timely exercised a lease extension under the factors set forth in Wharf 

Restaurant. Landlord REI said WW's exercise was untimely, and sued for 

eviction. WW counterclaimed for an equitable grace period under Wharf. 

The court held that the exercise was timely under Wharf. It found 

that the exercise deadline relied on by REI resulted from a mistake by 

REI's in-house lawyer when the parties amended the lease several years 

earlier. That mistake accelerated the exercise deadline by over a year even 

though, as the trial court found, neither side so intended. Although the 

lawyer and an REI executive testified that there were "business reasons" 

for the date, and that there was no mistake, the trial court found the 

testimony "not credible," "not very convincing" and "challenging." 

As the exercise deadline approached in 2009, REI decided to 

exploit the situation: "[L]et's hope they don't get a clue and send us a 

notice to accept one of their options." Six weeks after the exercise date 

passed, REI told WW that it had forfeited the bargained-for options to 

extend. In response, WW promptly exercised the option. REI declined to 

recognize the exercise, and ordered WW to vacate by May 25,2010. WW 

declined. REI sued to evict WW and for double rent damages for the 

holdover period. 
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Following a three-day bench trial, the trial court ruled against REI 

on all of its claims and for WW on its counterclaim for equitable tolling 

under Wharf. The court found there was no prejudice to REI in 

recognizing the exercise: REI did not have a replacement tenant located, 

current market rent was 10-40 percent below what WW was paying, and 

any new tenant would have required upwards of $200,000 or more in 

tenant improvements. REI's only "loss" was the inability to exploit the 

situation created by its lawyer several years earlier. 

By contrast, the court found that the prejudice to WW was 

overwhelming. WW would forfeit its lease, the bargained-for extensions, 

the value of the tenant improvements it made in exchange for the 

extensions, and the chain as a whole would likely fold. 

The Court also found that REI's actions, including the lawyer's 

error, contributed to the delay of the exercise, and that WW had been a 

long-term tenant who had paid nearly $1 million in rent. 

Sitting in equity and exercising its discretion, the Court ruled that 

WW's exercise was timely under Wharf. 

Post-trial, WW moved for attorneys' fees under the fee provision 

of the lease. Even though REI lost on all of its claims, and WW prevailed 

on its Wharf counterclaim, the trial court did not employ a prevailing party 

analysis. It instead applied a proportionality analysis, apparently because 

-2-
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WW had not prevailed on all of its counterclaims. This was error because 

all of the counterclaims turned on the same facts, and there were no 

separate and distinct claims warranting the proportionality approach. 

Applying this erroneous standard, and despite finding that the time spent 

and rates were reasonable, the trial court awarded WW only 40 percent of 

the fees sought. The Court also erroneously excluded, without 

explanation, paralegal time from the fee calculation. 

II. CROSS-STATEMENT OF ISSUES PERTAINING TO 
REI'S ASSIGNMENTS OF ERROR 

1. Did the trial court abuse its discretion in granting WW 

equitable relief under Wharf Restaurant where: 

(a) WW would have lost its lease, the investment it 

made in remodeling the restaurant (which it made with the 

intention of exercising the option) and the chain as a whole would 

have gone out of business; 

(b) there was no prejudice to REI: it did not have an 

alternate tenant located, any new tenant would have paid 

significantly less rent; and REI would have had to pay upwards of 

$200,000 in tenant improvements; 
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(c) REI contributed to the untimely delay because, 

among other things, the error by REI's lawyer mistakenly 

accelerated the exercise date by over a year; and 

(d) there had been a long-term relationship between the 

parties pursuant to which REI had received approximately $1 

million in rent. 

2. Is the standard of review "abuse of discretion"? 

3. Can REI successfully attack the sufficiency of the evidence 

for various findings of fact when the challenges are based on the 

credibility of witnesses? 

III. ASSIGNMENTS OF ERROR RE WW'S CROSS-APPEAL 

1. The trial court erred by applying the proportionality rule to 

calculate WW's fee award rather than the substantially prevailing party 

rule. 

2. The trial court erred by excluding paralegal time from the 

fee award. 

IV. STATEMENT OF ISSUES PERTAINING TO 
ASSIGNMENTS OF ERROR RE WW'S CROSS-APPEAL 

1. Did the trial court err by applying a proportionality rule to 

reduce WW's fee award even though (a) WW was the substantially 

prevailing party, (b) REI lost on all of its claims, (c) WW's counterclaims 

-4-



• >-

all turned on the same facts, (d) none of WW' s counterclaims were 

"severable and distinct" from the claim on which it prevailed, and (e) as 

the Court found, the hours spent and hourly rates were reasonable. 

2. Did the trial court err by excluding, without explanation, 

paralegal time from the fee award? 

v. STATEMENT OF THE CASE 

A. WW - An Overview 

WW owns and operates a chain of seven casual restaurants which 

offer "wraps" and related items. l One ofthe restaurants is in REI's 

downtown Seattle store. WW or its predecessor has operated a restaurant 

in that location since 1996 and, to date, has paid nearly $1 million in rent.2 

The REI location is one ofWW's best performing locations, with 

annual gross sales ranging between $750,000 and $1 million.3 WW 

employs 10 FTE (full-time equivalent) employees at the REI location and 

approximately 90 employees company-wide.4 

1 FF 1; RP 493:13-15. 
2 FF 2; RP 542:22-25. 
3 FF 3; RP 494:18-495:18. 
4 FF 3; RP 493:24-494:17. 
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The cash from the REI location is critical to WW as a whole. If 

WW lost the REI location, WW as a whole would likely go out of 

business.5 

B. The WW /REI Lease 

The lease originally had a five-year term and two five-year 

options.6 The front page of the lease states that it was "made" on May 25, 

1995/ but the initial five-year term did not begin on that date - the store 

was not yet built. S Instead, the term began running on the first day of the 

first month after WW took occupancy.9 WW had to give notice of intent 

to exercise the option 180 days before the expiration of the then-current 

There was conflicting evidence about whether the initial five-year 

lease period began on October 1, 1996, or sometime earlier. REI's rent 

roll showed October 1, 1996, as the date the first five-year period began 

running, II and internal REI and WW documents referenced an October 1 -

September 30 lease year. 12 Similarly, WW's percentage rent obligation 

5 RP 496:8-497:16. 
6 Ex. 1 at ~~ 1.3, 8. 
7 Ex. 1 at 1. 
sEx. 1, at ~~ 1.1, 1.5. 
9 Ex. 1 at ~ 1.3. 
10 Id. at 8. 
11 Ex. 100 at 2. 
12 Exs. 13,29 at WW _000012,98 and 99. 
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was calculated on an October I-September 30 lease year. 13 By contrast, 

there was one exhibit suggesting that the five-year term began on 

September 1, 1996,14 and an REI witness testified that the term began 

"sometime in the summer of 1996.,,15 

The trial court weighed the evidence and found that it was "clear 

that the first five-year term commenced, at the earliest, on September 1, 

1996. 16 

In 2001, WW exercised the first option, extending the lease 

through 2006. 17 

c. The Third Amendment to the Lease, the Mistake by REI's 
Lawyer, and REI's Explanations 

In mid-2005, the parties negotiated the Third Amendment to the 

lease. 18 WW proposed to remodel and update the space, extend the 

current term of the lease through the end of the second five-year option 

period (Fall 2011), and add two more five-year options. 19 For its part, REI 

wanted WW to reduce its size so that REI could use the space itself.20 

13 6 Exs.7 ,77. 
14 Ex. 12. 
15 RP 69:8-15. 
16 FF 5. 
17 Ex. 12. 
18 Ex. 5. (There had been two earlier amendments that do not bear on the 
case.) 
19 FF 6; RP 422:14-427:5. 
20 RP 423:4-14. 
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During the negotiations, there was no discussion or intent to 

shorten the length of the second option period.21 The parties "agreed to 

terms" in early January 2006.22 Those agreed terms did not include 

shortening the five-year term of the second option period.23 Similarly, the 

Recitals portion of the Third Amendment, setting forth the purposes of the 

amendment, said nothing about shortening the length of the second option 

period?4 

Even though there was no intent to shorten the second option 

period, the REI in-house lawyer who drafted the amendment inserted a 

date of May 25,2010, as the end of the second option period,25 instead of 

either August 31 or September 30, 2011. This shortened the term of the 

second option period from five years to less than four years. It also 

accelerated the deadline to exercise the third option by over a year. (The 

option had to be exercised 180 days before the end ofthe term.) 

The trial court found that the lawyer inserted the May 25, 2010, 

termination date by mistake.26 The trial court's finding resulted from 

21 FF 6; RP 426:22-25. 
22 Ex. 37. 
23 RP 225:18-21. 
24 Ex. 5 at 1. 
25 Ex. 5 at 2. 
26 FF 7. 
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weighing and rejecting the explanations from REI's witnesses about the 

May 25,2010, date. 

1. The Explanation by REI's In-House Lawyer Was "Not 
Credible" 

The REI in-house lawyer who drafted the Third Amendment 

testified about the process and her reasons for selecting the May 25, 2010, 

date.27 She explained that REI wanted a date certain, and that it was tied 

to the anticipated conclusion of the remode1.28 

On cross-examination, the lawyer admitted that it was instead 

"quite possible" that she had simply looked at the "made" date on the first 

page ofthe lease (May 25, 1995) and added 15 (3x5) years to arrive at 

May 25,2010.29 In other words, she intended to extend it through the end 

of the five-year period of the second option, but started from the wrong 

base date. 

The in-house lawyer also testified that in drafting the amendment 

in January 2006, she intentionally selected the May 25 date to correspond 

to the end of construction for WW's remode1.3o But at the time she 

drafted the amendment she knew only that construction would be 

27 RP 263:18-268:13. 
28 Id.; RP 279:15-281:1 
29 RP 279:7-18. 
30 RP 279: 15-281: 1. 
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completed sometime within a 90-day window (March, April or May 

2006).31 On cross-examination, she conceded the obvious - the odds of 

picking a date within the 90-day end of construction window that, by 

happenstance, coincided with the May 25 "made" date of the lease were 

about 90 to 1.32 

Having observed the direct and cross-examinations of the lawyer, 

the trial court found that her testimony about the reasons for selecting the 

May 25, 2010, termination date was "not credible.,,33 

2. REI's Asset Manager -- a "Challenged Witness" Who 
was "[Not] Very Convincing" 

REI's former Real Estate Asset Manager, Mr. Foley, also testified 

about supposed business reasons for selecting the May 25,2010, date.34 

Like the lawyer, he repeated the "end of construction" story: 

[T]he May 25th date was picked, because that 
was when we thought the construction would 
be completed and we'd be able to fill in all the 
blanks and execute.35 

31 RP 279:19-280:1. 
32 RP 279: 19-281: 1. 
33 FF 7. 
34 REI Brief at 42 (citing RP 168: 19-170:2; 170: 19-171 :16). 
35 RP 171 :6-9. 
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On cross-examination, Foley was repeatedly impeached with his 

deposition testimony, where he testified that he did not know why the May 

25 date had been selected.36 

The trial court found that Foley's testimony about the supposed 

reasons for selecting the May 25,2010, termination date was not 

credible.37 The Court noted that "I did not have a lot of confidence in 

what he said,,,38 "I did not find [his testimony] very convincing,,,39 and he 

was a "challenged witness.,,40 

D. REI Delays Executing the Third Amendment for Six Months 

WW's President signed the Third Amendment in November 

2006.41 He did not notice that the REI lawyer had shortened the end of the 

d · . db 42 secon optIOn peno y over a year. 

REI did not sign the Third Amendment and return an executed 

version to WW until April 2007- six months after it was signed by 

WW.43 WW had repeatedly asked for a signed copy and repeatedly 

36 RP 202:2-20; 232:7-233:13. 
37 FF 7. 
38 RP 615:2-3. 
39 RP 615:10. 
40 RP 614:25. 
41 Ex. 5 at 1414. 
42 RP 427:21-428:7; FF8. 
43 Although REI's notary attested that REI signed the amendment in April 
2006 (Ex. 5 at 1415), REI acknowledged that the notary was "mistaken." 
RP 200:24-201: 16. 
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received false explanations for the delay. For example, in March 2007, in 

response to an inquiry from WW about when the lease would be signed 

and returned, REI's Foley wrote: 

I got an e-mail from my assistant that it came 
back from fed-x. I'll be in the office today and 
will take care of it myself.44 

At trial, Foley admitted this was false: 

Q. You said you got an e-mail from [your] 
assistant that [the lease] came back from 
FedEx. Do you see that? 

A. Yes, sir. 

Q. You don't have that email forus.do 
you? 

A. No, I don't. 

Q. It doesn't exist, does it? 

A. No, it doesn't.45 

Foley ultimately explained he was overworked, and getting the 

amendment signed and back to WW was "not [his] top priority. ,,46 

E. WW Maintained an Adequate Tickler System 

WW maintained a tickler system for its leases, monitoring lease 

44 Ex. 67. 
45 RP 217:20-218:1. 
46 RP 218:7-19. 
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dates, renewal dates, rent increases, percentage rents, etc.47 The system 

"worked well" and there had never been any issues.48 For the REI lease, 

that system was tied to the five-year cycles beginning on October 1, 

1996.49 The person responsible for maintaining the tickler system testified 

that at the time WW received the letter from REI stating that WW had 

missed the option exercise deadline, WW's tickler showed the end of the 

current period (the second option period) as September 30, 2011.50 

The trial court found that WW reasonably believed that the 

exercise notice for the third option was due 180 days before September 30, 

2011.51 

F. "Gotcha" 

In November 2009, REI realized that based on the May 25,2010, 

termination date mistakenly used in the Third Amendment, WW would 

have to exercise the next renewal option by November 27,2009. 52 REI's 

Real Estate Director disliked WW, and wanted to use WW's space as 

additional selling space. 53 He began lobbying to get rid of WW: 

47 FF 10; Exs. 88,98,99; RP 396:3-20. 
48 RP 396:10-13. 
49 Exs. 98, 99, and 101. 
50 TR 403:7-18. 
51 FF 10. 
52 FF 11; Ex. 78. 
53 Ex. 78. 
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Between us two, if World Wraps [sic] does not notify 
us by Nov. 27, 2009 at midnight, their lease 
effectively expires with us. They have two five-year 
options left but we have not been notified. 

I have a very good memory over the past 13 years, 
and they have been a nightmare! ... 

Stay tuned. And let's hope they don't get a clue and 
send us a notice to accept one of their options. 54 

These views were not universal. Other REI executives wanted 

WW to stay: "I doubt we would get a better partner. ,,55 There was, 

however, a consensus that WW did not want the lease to lapse, and did not 

realize the mistakenly accelerated renewal date was approaching: "I bet 

WW just dropped the ball, and wants to stay.,,56 

Despite believing that WW did not intend to let the lease lapse, 

REI intentionally did not tell WW of the impending date, and REI's store 

manager was ordered not to tell WW. 57 The lawyer who drafted the 

amendment (who knew the underlying circumstances, including her 

mistake) was a part of the team handling the matter. 58 The record does not 

disclose whether she explained her error, and its impact on the exercise 

date, to the team. 

54 1d. 
55 Ex. 80. 
56 Ex. 81. 
57 FF 12; RP 111 :8-14. 
58 Exs. 84, 86. 
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After the renewal date generated by the mistaken termination date 

passed, REI deliberately waited several more weeks to notify WW that the 

time to exercise the renewal option had passed. 59 

On January 8,2010, REI notified WW that it had forfeited its right 

to exercise the options to renew and that the lease would expire on May 

25,2010.60 Six days later, WW exercised the third option.61 In a lengthy 

letter written by the lawyer who drafted the amendment, REI declined to 

honor the exercise.62 The letter did not admit, or even mention, the 

lawyer's mistake.63 

REI did not retain a broker to look for a new tenant until April 

2010.64 And while REI notes that it agreed to pay the broker "more than 

$10,000,,,65 that agreement was not made until April 201066 -- after WW 

had sued for a declaratory judgment. REI anticipated that if it secured a 

new tenant, the rent would be approximately 40 percent less than what 

59 FF 12; Ex. 84. 
60 Ex. 84. 
61 Ex. 87. 
62 Ex. 90. 
63 Id. 
64-

Ex. 91. 
65 REI Brief at 18-19. 
66 Ex. 91 
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WW pays,67 and REI would have to pay between $100,000 and $190,000 

for tenant improvements. 68 

G. The Litigation 

In March 2010, WW sued REI in King County Superior Court for 

a declaratory judgment that it had timely exercised the third option. 

After the lease expired by the terms of the Third Amendment on 

May 25,2010, REI brought this action seeking (i) a judgment of unlawful 

detainer; and (ii) double rent damages for the holdover period. WW 

asserted four counterclaims, all based on the mistaken ending date: 

(i) equitable grace period under Wharf; (ii) reformation; (iii) breach of 

contract; and (iv) declaratory judgment.69 

H. The Trial Court's Decision 

The trial court denied REI's claims for unlawful detainer and 

damages and held that "[a]ll of the Wharf factors weigh heavily in favor of 

recognizing WW's exercise of the third option as timely.,,7o In particular, 

it concluded that: 

• The delay was not the result of "intentional, culpable 

or, ... 'grossly negligent' conduct" by WW because WW 

67 RP 116:8-17. 
68 Id. 
69 CP 8-14. 
70 CL 1. 
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had a system to monitor the renewal deadlines. The system 

had been successfully used without incident from the 

inception of WW.71 

• REI was not prejudiced by the timing of the notice. REI 

did not have a replacement tenant at the time of the 

exercise, and did not retain a broker to look for a tenant 

until April 2010. Moreover, if REI secured a new tenant, 

the rent would be 20 to 40 percent below WW's rent, and 

REI would have to pay approximately $200,000 for tenant 

improvements. 72 

• REI's only "loss" was the inability to exploit the oversight 

it hoped and believed WW would make due to the mistaken 

termination date. 73 

• WW would suffer considerable harm if the exercise was 

not recognized. It would lose the right to exercise the third 

and fourth options, and forfeit the value of its investment in 

upgrading the space in 2006 - approximately $250,000. 

WW would not have made that investment but for 

71 FF 10; CL 2. 
72 FF 17; CL 3. 
73 CL 4. 
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obtaining the extension at that time and the additional 

renewal options. WW would also lose a gross income 

stream of between $750,000 and $1 million per year. WW 

could not replicate that income in another location, nor did 

it have the resources to open another location. The cash 

generated by the REI store was critical to WW as a whole. 

If WW lost the REI location, it would likely go out of 

business. 74 

• REI's conduct contributed to the delay. First, REI's in

house counsel inserted a termination date which incorrectly 

shortened the end date of the second option from August or 

September 2011 to May 25, 2010. Second, REI delayed 

signing and returning the Third Amendment for seven 

months after it was executed by WW. This contributed to 

the ending date in the Amendment not being correctly 

noted in WW's tickler system. Third, REI believed that 

WW was inadvertently overlooking the exercise date and 

that WW intended to exercise: "I bet WW just dropped the 

74 CL 5. 
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ball, and wants to stay.,,7S REI did not tell WW, and 

instead decided to exploit the situation it helped to create.76 

The trial court denied WW's claim to reform the lease to establish 

a new end date of September 30, 2011. While finding that the May 25, 

2010, date was the product of a mistake, it found there was not clear, 

cogent and convincing evidence that the end date was September 30, 

2011, as opposed to August 31,2011.77 Accordingly, May 25,2010, 

remained as the end of the second option period. 

VI. STANDARD OF REVIEW 

The standard of review for an equitable grace period under Wharf 

is abuse of discretion. Pardee v. Jolly, 163 Wn.2d 558, 575,182 P.3d 967 

(2008); Cornish College of the Arts v. 1000 Va. Ltd., 158 Wn. App. 203, 

242 P.3d 1, 10 (2010). As explained in Heckman Motors, Inc. v. Gunn, 73 

Wn. App. 84, 88, 867 P.3d 683 (1994): 

Whether equity requires [recognition of an 
untimely option exercise] is in large part a 
matter addressed to the discretion of the trial 
court, with discretion to be exercised in light of 
the facts and circumstances of the particular 
case. 

An abuse of discretion in permitting an equitable grace period only occurs: 

7S Ex. 81. 
76 CL 7. 
77 FF 19. 
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[W]hen the trial court's decision is manifestly 
unreasonable or is exercised on untenable 
grounds or for untenable reasons. 

Cornish, 242 P.3d at 11. 

VII. ARGUMENT 

A. The Notice Was Timely Under Wharf 

Equitable relief is available when a tenant fails to timely exercise a 

lease option. Wharf Restaurant, Inc. v. Port of Seattle, 24 Wn. App. 601, 

610-611,605 P.2d 334 (1979); see also Cornish, 242 P.3d at 9. A "period 

of grace" is "frequently granted" to avoid the "harshness of forfeitures." 

Pardee v. Jolly, 163 Wn.2d at 574. There are five factors bearing on 

whether such relief is appropriate. Wharf, 24 Wn. App. at 612-13; 

Cornish, 242 P.3d at 9. Not all five factors must be met: 

[S]uch an inflexible approach would be 
inconsistent with the trial court's broad 
discretion to fashion equitable remedies. 

Cornish, 242 P.3d at to. 

1. WW's Delay in Exercising the Option Was Not 
Intentional or Grossly Negligent 

To be entitled to a grace period, the tenant's delay in exercising 

must not have been the result of "intentional, culpable or, ... ' grossly 

negligent' conduct." Wharf, 24 Wn. App. at 612. Here, WW had a 
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system in place to monitor the renewal deadlines. 78 This same system has 

been used since the inception of WW, and has not resulted in any other 

failures. 79 The mistakenly accelerated option date had not been entered 

into the system.80 WW was not grossly negligent. 

2. REI Was Not Prejudiced by the Delayed Exercise 

REI was not prejudiced by the delay in notice and, by contrast, the 

injury to WW is considerable. Wharf, 24 Wn. App. at 612. The test is 

whether REI changed its position or suffered detriment because of the 

delay. Cornish, 242 P.3d at 10. A classic example would be if the 

landlord secured a new tenant at a higher rent during the delay. That did 

not happen here. REI did not even retain a broker to look for a new tenant 

until four months after WW exercised the option. 81 REI also anticipated 

that if it secured a tenant, the rent would be 10 to 40 percent less than what 

WW pays, and it would have to pay between $100,000 and $190,000 for 

. 82 tenant Improvements. 

78 RP 396:3-20. 
79 RP 396:10-13. 
80 RP 401 :24-403 :21. 
81 Ex. 91. 
82 RP 116:8-17. 
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REI's only "prejudice" was the inability to exploit the mistake it 

helped create, and which it hoped and believed WW was overlooking.83 

That is not an injury cognizable in equity. 

3. The Prejudice to WW Would Be Overwhelming If the 
Exercise Was Not Recognized 

WW would have suffered considerable forfeiture and harm if the 

exercise was not recognized. First, WW spent approximately $250,000 to 

remodel the space.84 It would not have spent this money without receiving 

the extension through the end of the second option period and the two 

additional option periods.85 

Second, WW would lose a gross income stream of between 

$750,000 and $1 million per year.86 WW cannot replicate that income 

elsewhere because it does not have the resources to open another 

location.87 WW will also lose the value of its investment in upgrading the 

space in 2006 - approximately $250,000. And approximately ten people 

would lose their jobs.88 

83 CL 4. 
84 RP 423:22-424:1. 
85 FF 6; TR 425 :23-426:21; 502:8-23. 
86 RP 494:18-495:13. 
87 RP 497:9-24. 
88 RP 494:10-17; 497:25-498:5. 
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Third, WW is a small business. The cash flow from the REI 

location was "critical to the life [ofWW].,,89 Without the REI location, it 

did not make business sense for WW to continue. 90 

4. REI's Arguments About a Lack of Injury to WW Are 
Not Well Founded 

Seeking to minimize the prejudice to WW if the exercise was not 

permitted, REI first claims that the trial court erred in finding that WW 

spent approximately $250,000 on the remodel. But two WW executives 

testified that this was the cost of the remodel.91 

Second, effectively conceding that WW spent $250,000 on the 

remodel, REI argues that more than $168,000 of the cost was offset by 

future rent reductions.92 Even taking REI's analysis at face value, the 

amount of the forfeiture is still sufficient for purposes of equity. See 

Pardee v. Jolly, 163 Wn.2d at 576 (forfeiture of$20,669 and 2,500 hours 

of work is a "significant forfeiture that should be analyzed using the 

equitable principles set forth in Wharf Restaurant and Heckman Motors."). 

Third, REI argues that the broader injury to WW - shutting down 

the business as a whole - cannot be considered: 

89 RP 495:22-496:7. 
90 RP 496:8-497:16. 
91 RP 423 :22-424: 1; 502:5-7. 
92 REI Brief at 31. 
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General prejudice to the lessee's 
business is not a consideration for purposes of 
evaluating the risk of inequitable forfeiture, or 
under any other circumstance identified in 
Wharf, Heckman, or Cornish.93 

Neither Wharf, Heckman nor Cornish preclude consideration of 

the broader impact on the business beyond the lease in question. In fact, 

in Cornish, the Court noted that beyond losing its investment in the 

property in dispute, Cornish would suffer a broader loss because the 

property was "integral to Cornish's 'Master Campus Plan' to relocate its 

campus to the Seattle neighborhood [where the property in question was 

located.]" Cornish, 242 P.3d at 10. 

5. The Long-Term Relationship Between REI and WW, 
and WW's Investment in the Property 

There has been a 15-year relationship between REI and WW, and 

WW has paid a significant amount of rent - over a million dollars. 94 

Wharf, 24 Wn. App. at 613. Just four years ago, WW invested another 

$250,000 to remodel the property.95 It would not have made that 

investment but for what it received in exchange: extension of the lease to 

the end of the second option period plus two additional options.96 

93 REI Brief at 35. 
94 RP 542:20-25. 
95 RP 423:24-424:1. 
96 RP 426:11-14. 
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6. REI's Conduct Contributed to the Delay 

The final Wharf factor is whether the landlord's conduct 

contributed to the delay. Wharf, 24 Wn. App. at 613. Here, REI's in-

house counsel inserted the wrong termination date in the third amendment. 

This contributed to the delay because the date shortened the period (and 

accelerated the next option exercise date) by more than a year. 

Additionally, when the exercise date came near, REI knew about the 

mistake, believed that WW was inadvertently overlooking the accelerated 

exercise date, and thought that WW intended to exercise.97 

Notwithstanding, REI did not tell WW about the lawyer's mistake, hoping 

instead to exploit its lawyer's error. Had REI's lawyer not made the 

mistake, there would never have been an issue. REI's actions contributed 

to WW's delay in exercising the option. 

VIII. WW'S CROSS-APPEAL 

A. Statement of Facts Relating to Cross-Appeal 

The Lease contains a fee clause by which REI was entitled to 

recover "reasonable attorneys' fees and all reasonable expenses expended 

or incurred" in any suit 

97 Ex. 81. 

for breach of any provision of this Lease or to 
recover possession of the Premises, or if Landlord 
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shall bring an action for any relief against Tenant, 
declaratory or otherwise, arising out of this Lease 

98 

Under RCW 4.84.330, this fee provision must be applied bilaterally in 

favor ofWW, "the prevailing party, whether he is the party specified in 

the contract or lease or not." 

In its lawsuit, REI sought possession of the Premises and double 

rent for the alleged "holdover" period.99 The sole factual premise of REI's 

action was its assertion that WW had failed to timely exercise its renewal 

option under the provisions of the Lease. In its Answer and Counterclaim, 

WW asserted that it had timely exercised the renewal option under Wharf, 

that the renewal date was mistaken (and should be reformed), and that 

REI's refusal to recognize WW's exercise of the renewal option was a 

breach of contract. 100 

REI did not prevail on any of the relief it sought. Instead, the 

Court ruled that WW had timely exercised the lease renewal option under 

Wharf and was entitled to remain in possession. Judgment was entered in 

favor ofWW accordingly.lOl 

98 Ex. 1 at ~ 25. 
99 CP 2-3. 
100 CP 8-13. 
101 CP 364-66. 
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In opposing WW's motion for attorneys' fees, REI argued that the 

Court should apply the "proportionality approach" set forth in Marassi v. 

Lau, 71 Wn. App. 912, 917, 859 P.2d 605 (1993), overruled on other 

grounds, Wachovia SBA Lending, Inc. v. Kraft, 165 Wn.2d 481, 491, 200 

P.3d 683 (2009).102 REI argued that WW's fee request should be reduced 

by time spent on "unsuccessful claims.,,103 In particular, REI asserted that 

the "vast majority" of time, both in pre-trial discovery and depositions, 

and at trial, was devoted to the "mistake" issue - specifically, the 

development of facts and evidence "relating to the original lease term 

cycle, the negotiation of the Third Amendment, and drafting of the Third 

Amendment." I 04 

In awarding fees, the Court found that (i) WW was the "prevailing 

party" and entitled to fees under the Lease and RCW 4.84.330,105 and (ii) 

"counsel's hourly rate and the time spent was reasonable.,,106 The court 

also rejected REI's argument regarding the time spent on the mutual 

mistake issue, finding: 

[T]he mutual mistake issue with regard to the 
termination date contained in the Third Amendment 
to Lease was related to the ultimate outcome. The 

102 CP 322. 
103Id. 
104 CP 323. 
105 CP 343. 
106 Id. 
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Court rejects REI's arfiument that fees should be 
reduced on that basis. 07 

Although the Court found that the "mutual mistake" issue was tied 

to its Wharfruling and rejected REI's argument that fees should be 

reduced on that basis, the Court nevertheless applied the "proportionality 

approach" and reduced WW's fee request by 60 percent. 108 The court 

noted that some of WW' s requested time had been spent on the "other 

lawsuit" (i.e., WW's first-filed action related to the same issue). 109 

However, the court did not segregate any time, instead simply stating that 

an award of 40 percent of the fees requested by WW was "fair."lIo The 

court also stated that its award included only attorneys' fees. Without 

explanation, the court awarded none of the $24,000 in paralegal time that 

WW incurred in defending REI's claim (awarding 40 percent of attorney 

time but not "work of others. "). III 

B. The Court Erred by Applying the Proportionality Rule Instead 
of the Substantially Prevailing Party Test 

It was a legal error for the court to apply Marassi's 

"proportionality approach" instead of the "substantially prevailing party" 

107 CP 343-44. 
108 CP 343, 346. 
109 CP 344. 
lIoId. 
III CP 344, 346, 266 at ~ 2. 
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rule under Riss v. Angel, 131 Wn.2d 612, 633-34, 934 P .2d 669 (1997). 

Whether the trial court committed legal error is reviewed de novo. See 

Sunnyside Valley Irrigation Dist. v. Dickie, 149 Wn.2d 873, 880, 73 P.3d 

369 (2003). 

This was a simple contract case involving one central issue: the 

enforceability of the termination date, which turned on the timeliness of 

WW's renewal. The claims by both parties all related to this single issue 

and turned on the same facts: the history oflease negotiations, 

specifically the Third Amendment, whether the termination date in the 

Third Amendment was mistaken, and whether the mistaken date and 

negotiation history affected the timeliness of renewal. 

The proportionality rule applies only where the litigation consists 

of "several distinct and severable claims." Marassi, 71 Wn. App. at 917. 

Marassi is illustrative. At issue was the construction of a house. The 

plaintiff asserted multiple distinct breaches relating to distinct contractual 

obligations including damage to specific areas of the lot, failure to 

properly hydro seed, failure to extend a waterline, and for specific 

performance relating to the placement of underground utilities, the 

redesign and re-placement of culverts, the planting of foliage, 

reconstruction of an access road, and completion of improvements to a 

security gate. Id. at 913-14. Out of 12 claims relating to these distinct and 

-29-



separate breaches, only seven were ultimately tried, and the plaintiff 

prevailed on only two. Id. at 914. Under the circumstances, this Court 

concluded that application of the '''substantially prevailing party' standard 

does not obtain a fair or just result." Id. at 917. Accordingly, this Court 

held that where "several distinct and severable claims" are at issue, a 

proportionality approach is more appropriate for determining attorneys' 

fees than the substantially prevailing party approach. Id. at 916-17. 

Significantly, in applying the "proportionality approach," Marassi 

distinguished Silverdale Hotel Assocs. v. Lomas & Nettleton Co., 36 Wn. 

App. 762, 774, 677 P.2d 773 (1984). Marassi noted that in Silverdale, the 

"plaintiff was deemed the prevailing party even though it had not 

recovered its entire claim." Marassi, 71 Wn. App. at 917 (emphasis 

added). The Marassi court distinguished Silverdale as follows: 

There the plaintiff was suing on a single breach of 
contract with several damages theories; it did not 
seek recovery for multiple distinct and severable 
breaches, as did the Marassis. 

71 Wn. App. at 917 (emphasis added). 

Here, like Silverdale and unlike Marassi, the action involved a 

single primary issue-the timeliness of renewal-with several underlying 

theories that revolved around the same operative facts. It did not involve 
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multiple "distinct and severable breaches" based on distinct and separate 

facts related to those breaches. 

Because this case did not involve multiple, distinct breaches, the 

Marassi "proportionality approach" does not apply. Rather, the 

"substantially prevailing party" standard applies. See Riss v. Angel, 131 

Wn.2d at 633-34. In Riss, a homeowner sued his homeowners' 

association after the association, pursuant to the neighborhood covenants, 

rejected the homeowner's application to build a house. The homeowner 

argued that the covenants were not enforceable or, alternatively, that the 

building plans complied with the covenants. See 131 Wn.2d at 619. The 

trial court ruled against the homeowner, finding the covenants were 

enforceable. Id. The trial court also ruled against the homeowner with 

regard to the association's rejection of the homeowner's proposed exterior 

design of the house. Id. at 620. However, the court ruled in favor of the 

homeowner on the primary issue of whether the house could be built (with 

changes), finding that the overall building plan complied with the 

covenants. Id. Accordingly, the trial court "entered judgment declaring 

that [the homeowners] could build their proposed home, provided that 

they change the exterior finish to one reasonably specified by the 

association." Id. The trial court awarded the homeowner its attorneys' 
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fees, which, under the covenants, were permitted to the prevailing party. 

Id. at 633. 

On appeal, and like REI here, the association argued that the 

homeowners were not entitled to all of their fees because they had not 

prevailed on all issues. Riss, 131 Wn.2d at 633-634. The Court disagreed. 

The Court concluded that if neither party prevails on all of its theories, 

"then the determination of who is a prevailing party depends upon who is 

the substantially prevailing party, and this question depends on the extent 

of the relief afforded the parties." Id. On this point, the Court stated: 

Plaintiffs will essentially be able to build the house 
they sought to have approved. The trial court 
correctly concluded the Plaintiffs are prevailing 
parties. 

Id. at 634. Accordingly, the Court affirmed the award. 

Riss controls here. The parties asserted various related legal 

issues, all relating to whether WW's exercise of the renewal option was 

enforceable or not. WW prevailed on the issue. REI did not. It was error 

to apply the "proportionality approach" and, as the prevailing party, WW 

should have been awarded all of its fees in the amount of$139,213.69 

($108,384.50 in attorneys' fees, $24,621.00 in paralegal fees and 

$6,208.19 in out-of-pocket costs). 112 . 

112 See CP 266, ~~ 2-3. 
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C. The Fee Award Should Not Have Been Reduced Because of the 
"Other Case" 

After REI refused to honor WW's exercise of the renewal option, 

and before REI brought this action, WW sued to enforce its exercise of the 

renewal option. 113 Once REI brought this action, WW's claims in the first 

action became counterclaims in this action. I 14 This is, likely, why REI did 

not argue below that the fee award should not include time incurred in the 

first action. Moreover, in its Findings and Conclusions, the trial court 

itself recognized the overlap between the two actions. I IS 

Although the trial court did not segregate actual time spent in 

WW's first-filed action, the trial court's reduction ofWW's fee request 

was apparently motivated by the fact that some of the requested time 

related to the "other lawsuit.,,116 This was error. The cases were identical, 

involved exactly the same issues, and the work done in WW's first-filed 

action simply transferred into REI's unlawful detainer action once it was 

filed. 

Even iftime on the so-called "other lawsuit" was properly 

deducted, the fees incurred before REI filed its unlawful detainer was only 

113 CP 38, § E. 
114 Compare FF 15 with CP 12-13. 
115 CP 339, ~~ 15-16. 
116 CP 344, ~ 3. 
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$30,486.64Y7 At the most, that is the maximum reduction that should 

have been taken-although, as noted, discovery taken during that period 

was used at trial (e.g., depositions of Chevassus and Richardson). 118 

D. It Was Legal Error to Exclude Expenses Based on Paralegal 
Time 

As part of its request for fees and expenses, WW requested 

approximately $24,000 in paralegal fees incurred in defending against 

REI's claims. 119 REI did not argue that the cost of paralegal time should 

be excluded. Nevertheless, the court sua sponte declined to award any 

expense incurred by WW for the "work of others," (i.e., paralegal time). 120 

This was legal error. There is no basis in the language of the Lease, or any 

authority, for refusing to award WW the expense it incurred in paralegal 

time. 

The applicable language of the Lease expressly states that the 

prevailing party is entitled to attorneys' fees "and all reasonable expenses 

expended or incurred" in connection with any suit tmder the Lease.,,121 

Use of paralegals is a routine and legitimate cost of litigation. If attorneys 

117 CP 269-282 (REI filed its unlawful detainer action on July 1,2010. 
See CP 6). 
118 See, e.g., CP 276-77. 
119 CP 266, ,-r,-r 2, 3. 
120 CP 344, ,-r 3. 
121 Ex. 1 at,-r 25 (emphasis added). 
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were used for litigation-related work more properly performed by a 

paralegal, it would be unusual, inefficient, and arguably improper. 

The Lease permits recovery of all litigation expenses incurred by 

WW. Paralegal time is a legitimate litigation expense. It was error for the 

court to refuse to award any of the requested paralegal time. Accordingly, 

at a minimum, the $24,000 in paralegal time requested by WW should be 

added to the trial court's fee award. 

E. Summary of Fee Award Issue 

WW should have been awarded all of its requested fees, in the 

amount of $139,213.69. In the alternative, the maximum that was 

properly deductible was $30,486.64 for time (both attorney and paralegal) 

and costs incurred in the "other lawsuit" before REI filed its unlawful 

detainer action (which would result in an award of$108,727.05). 

IX. REQUEST FOR FEES ON APPEAL 

The lease contained a prevailing party fee clause. 122 Pursuant to 

RAP 18.1, WW requests an award of its fees and expenses incurred in 

opposing REI's appeal, and in connection with WW's cross-appeal 

relating to attorneys' fees. 

122 Ex. 1 at ~ 25. 
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X. CONCLUSION 

WW requests affirmance of the trial court's ruling that WW's 

exercise of its option was timely under Wharf, reversal of the trial court's 

fee ruling, with instruction that on remand WW be awarded the full 

amount of fees sought ($139,213.69), and an award of its fees incurred on 

this appeal. 

DATED this 28th day of February, 2011. 

BYRNES KELLER CROMWELL LLP 

BYpa~(&a~ 
Jofrey M. McWilliam, WSBA #28441 

Attorneys for Respondent/Cross-Appellant 
World Wrapps Northwest, Inc. 
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'~he-Honorab~~!%6) Schapira 
Noted for Hearing: Monday, October 4,2010 

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY 

RECREATIONAL EQUIPMENT, INC., ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

WORLD WRAPPS NORTHWEST, INC., ) 
) 

Defendant. ) 

--------------------------~) 

No. 10-2-24045-4SEA 

J FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

CLERK'S ACTION REQUIRED 

This is an unlawful detainer action by Recreational Equipment, Inc. ("REI"), against 

World Wrapps Northwest, Inc. ("WW"). REI is the landlord and WW is the tenant under a 

lease between the parties. REI brought this unlawful detainer action claiming that WW was 

in breach of the lease, that the lease tertll had terminated, and that WW was wrongfully 

holding over. REI sought to evict WW and sought damages of double rent pursuant to the 

lease. WW denied that it was in breach of the lease and asserted that the lease had not 

terminated because it had timely exercised a right to renew. WW counterclaimed for 

equitable tolling under Wharf Restaurant, Inc. v. Port of Seattle, 24 Wn. App. 60 I, 610-11, 

605 P.2d 334 (1979), and for reformation due to scrivener's error and/or mutual mistake. 

Beginning September 13, 2010, this Court held a three-day bench trial. The following 

witnesses testified: Danette Capello, Jerry Chevassus, Tom Foley, Wendy MacKenzie, 

Bobby Mullins, Phil DeMaria, Jim Richardson, and Carol Viser. The Court also admitted. 

pursuant to the stipulation of the parties, all of the trial exhibits submitted by the parties. 

-
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On September 15, following closing arguments, the Court ruled from the bench that 

WW had timely exercised its renewal option under Wharf. The Court therefore concluded 

that the lease remained in effect ~ that WW was not in breach. ~ ~~ ~. 
~ '\QAJV\.U-.\~ \.0 U) 'p ~~ c~ • r>E 

The Court now enters the fo lowing Findings of Fact and Conclusions otL~~and 

orders as follows: 

I. FINDINGS OF FACTI 

The Court finds, by clear, cogent and convincing evidence, as follows: 

1. WW owns and operates a chain of casual restaurants which offer "wraps" and 

9 related items as a healthy alternative to fast food. WW has seven locations, all in the Seattle 

10 area. One of them is in the REI flagship store in downtown Seattle. 

II 2. WW (and its predecessor-in-interest) has operated a restaurant at the REI 

12 location pursuant to a lease since 1996. To date, it has paid nearly $1 million in rent to ·REI. 

13 In spring 2006, WW spent approximately $250,000 to remodel and upgrade the space. WW 

14 currently pays approximately $100,000 annual rent, which is considerably above the 

15 prevailing market rents. \'f\ ~'" ~ vJ>rs 
16 3. The REI location is one ofWW's best locations, with annual gross sales 

17 ranging between $750,000 imd $1 million. Although WW's business is cyclical, it employs, 

18 on average, ] 2 FTE (full-time equivalent) employees at the REI location and approximately 

19 80 FTEs company-wide. 

20 4. There is a lease governing the relationship between REI and WW. The lease 

2] was "made" on May 25, 19952-before the REI store was built. The initial five-year term of 

22 the lease did not begin running, however, until the first day of the first month after WW took 

23 occupancy. The lease also contained options for two five-year extensions? Under the lease, 

24 

25 

26 

I All Findings of Fact that contain Conclusions of Law shall be treated as Conclusions, and all 
Conclusions of Law that contain factual findings shall be treated as Findings of Fact. 
2 Trial Ex. 1 at 1. 
) Trial Ex. ] at 6. 
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WW had to give notice of intent to exercise the options 180 days before the expiration of the 

2 then-current term.4 

3 5. There is some confusion about whether WW first occupied the premises in 

4 August, as opposed to September, 2006 and, therefore, whether the initial five-year lease 

5 . period began on September I, 1996, as opposed to October 1, 1996. Numerous documents, 

6 including REI and WW internal documents, show October 1, 1996, as the date the first five-

7 year period began running. By contrast, in WW's notice exercising the first option, WW 

8 stated that the first term ended on August 31,2001, which would be consistent with the initial 

9 period beginning to run on September 1, 1996. However, it is clear that the first five-year 

1 0 term commenced, at the earliest, on September I, 1996. 

) ) 6. In mid-2005, the parties began negotiating a Third Amendment to the lease. 5 

12 Both REI and WW wanted the space updated. WW also wanted to extend the lease through 

) 3 the end of the second option period and obtain two additional extension options.6 The 

14 proposed remodel was expensive-approximately $250,000. WW would not have committed 

15 to such an investment without receiving the extension through the end of the second option 

16 period and the two additional option periods. As part of the amendment, the parties intended 

17 and agreed to extend the current term of the lease through the end of the second option period, 

18 and to add two additional five-year options. There was no discussion or negotiation, and no 

19 intent, to shorten the length of the second option period. Based on the actual commencement 

20 date, the end of the second option period would have been either August 31,2011, or 

21 September 30, 2011. 

22 

23 

24 

25 

26 

7. Even though the parties did not intend to shorten the lease term, the REI in-

house lawyer who drafted the amendment inserted a date of May 25, 2010, as the end of the 

4 Id. 

S Trial Ex. 5. (There had been other earlier amendments that do not bear on the case.) 
6 For clarity, the Court refers to the two renewal options in the original lease as the "first" and 
"second" renewal options and the two additional renewal options in the Third Amendment as 
the "third" and "fourth" options. 
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second option period. She selected this date by mistakenly using the "made" date on the first 

page of the lease (May 25, 1995) and adding 15 years, rather than calculating 15 years from 

the date on which the original lease tenn had actually commenced (i.e., September 1 or 

October 1, 1996). Although the REI lawyer testified that there were "business reasons" which 

led her to select the May 25, 2010, date, the reasons she offered were not credible. Similarly, 

the REI employee who negotiated the amendment testified about supposed business reasons 

for the date. His testimony was also not credible. The May 25, 2010, termination date was a 

mistake and not corrected by the parties. ~ w""""'" ,.,o.n"f ve,\J(t.Js ~ 

8. WW signed the Third A~endment in November 2006.-\lt mistakenly did not 

notice that the date inserted by the REI lawyer was incorrectly calculated and shorter than the 

date that results from extending the lease through the end of the second option period. 

9. REI did not sign the Third Amendment or provide an executed version to WW 

13 until April 2007-almost six months after it was signed by WW. The delay resulted from the 

14 fact that the REI employee responsible for the matter was overworked and apparently unable 

15 to timely present the amendment to REI's CEO for review and signature. WW repeatedly 

16 inquired about the status of getting the amendment finalized and was repeatedly given 

17 explanations for the delay which were not true. 

18 10. WW maintained a tickler system for its leases, monitoring renewal dates, 

19 extension dates, rent increases, etc. For the REI lease, that system was tied to the five-year 

20 cycles that began on October 1, 1996.7 WW reasonably believed that the exercise notice for 

2] the third option was due 180 days before September 30, 2011. 

22 11. In November 2009, REI employee Jerry Chevassus was told that based on the 

23 May 25, 2010, termination date that had been mistakenly inserted into the Third Amendment, 

24 any renewal option by WW would have to be exercised by November 27, 2009. In response, 

25 he wrote to two senior REI executives about the situation: 

26 

1 Trial Exs. 98, 99, and 101. 
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Between us two, if World Wraps [sic] does not notify us by Nov. 27, 
2009 at midnight, their lease effectively expires with us. They have two 
five-year options left but we have not been notified. 

I have a very good memory over the past 13 years, and they have been a 
nightmare! ... 

Stay tuned. And let's hope they don't get a clue and send us a notice to 
accept one of their options.8 

Chevassus' view ofWW was not unanimous within REI. REI's Northwest Director of Retail 

offered a different view: 

12. 

Considering how tough it is to run a cafe in our stores - I doubt we 
would get a better partner [than World Wrapps] (especially with no 
outside access, no easy drive up and parking).9 

[T]he cafe is one of the things that makes (the REI flagship store] 
special. I think we should [let them stay]. 0 

There was, however, general agreement and belief on the part of REI that WW 

did not intend to let the lease lapse by failing to exercise the renewal option and that WW did 

not realize the mistaken renewal date was coming up. Despite believing that WW did not 

intend to let the lease lapse, REI made a conscious decision not to tell WW of the impending 

date and instructed the REI store manager at the flagship location not to tell WW. After it 

concluded that the renewal date had passed, REI then deliberately waited several more weeks 

to notify WW that, in REI's view, the time to exercise the renewal option had passed. 

13. On January 8, 2010, REI delivered a notice stating REI's view that WW had 

lost its right to exercise the options to renew and that the lease would expire on May 25, 

2010. 11 

14. Six days after receiving REI's letter, WW sent written notice exercising the 

third option.12 REI refused to honor th~ exercise. 

8 Trial Ex. 78. 
9 Trial Ex. 80. 
10 Trial Ex. 82. 
1 J Trial Ex. 84. 
12 Trial Ex. 87. 

FINDINGS OF FACT AND CONCLUSIONS OF 
LAW - 5 

BYRNES. KELLER. CROMWELL LLP 

38TH F'LooII 
1000 SECONl) A VENUE 

SEA1TLE. WASHINGTON 98104 
(206) 6ZZ-Z000 



• 

15. 

~"'.~ ~ Ct>~ OV"-~ 
~~~.t?!'"-

In March 2010, WW sued REI in King County for a declaratory judgment that 

2 it had timely exercised the third option. WW later amended the complaint to include a claim 

3 for reformation of the termination date based on scrivener's error and/or mutual mistake. 

4 16. When the lease expired by the terms of the Third Amendment on May 25, 

5 2010, REI declared WW in default under the lease and subsequently brought this unlawful 

6 detainer action. 

7 17. REI does not have a replacement tenant. REI did not retain a broker to look 

8 for a tenant until May 2010. REI anticipates that if it secures a new tenant, the rent will be 20 

9 to 40 percent less than what WW pays, .and REI will have to pay approximately $200,000 for 

1 0 tenant improvements. 

11 
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18. For the reasons detailed in the Conclusion of Law, WW's exercise of the third 

option period was ti~ ~ {\c+ ~ ~ IJ'I\L~ 10 ~ 
\'\.~ II. CONCLUSIONSOFLAW .:~. ~A~ "--+--
1. WW has met is burden under Wharf Restaurant and, at a minimum, is entitled 

15 to equitable tolling. All of the Wharf factors weigh heavily in favor of recognizing WW's 

16 exercise of the third option as timely. 

17 2. First, the delay was not the result of "intentional, culpable or, .. .'grossly 

18 negligent' conduct" by WW. WW had.a system in place to monitor the renewal deadlines. 

19 This same system has been used since the inception of WW and has not resulted in any other 

20 failures. WW was not grossly negligent, nor was its conduct culpable or intentional. 

21 3. Second, REI is not prejudiced by the delay in notice and by contrast, the injury 

22 to WW would be considerable. Looking first at prejudice to REI, the test is whether REI 

23 changed its position or suffered detriment because of the delay. A classic example would be 

24 if the landlord secured a new tenant at a higher rent during the delay. That has not happened 

25 here. REI does not have a replacement tenant, and did not even retain a broker to look for a 

26 
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tenant until May 2010. If REI secures a new tenant, the rent will be 20 to 40 percent less than 

2 what WW pays, and REI will have to pay approximately $200,000 for tenant improvements. 

3 4. REI failed to show any prejudice from the delay. REI's only "loss" is the 

4 inability to exploit the oversight it hoped and believed WW would make due to the mistaken 

5 termination date. That is not prejudice. 

6 s. WW, by contrast, will suffer considerable harm if the exercise is not 

7 recognized. It would lose at least a year and four months under the current term (the 

8 difference between May 25, 2010, and September or October 1, 2011) as weB as the ability to 

9 exercise the third and fourth options, which the parties agreed to at the time of the 2006 

10 remodel. It would also lose a gross income stream of between $750,000 and $1 million per 

11 year. WW cannot replicate that income in another location, nor does it have the resources to 

12 open another location. The cash generated by the REI store is critical to the survival of WW 

13 as a whole. If WW loses the REI location, WW as a whole would likely go out of business. 

14 WW will also lose the value of its investment in upgrading the space in 2006-approximately 

15 $250,000. 

16 6. Third, there has been a long·term relationship where the tenant has paid a 

17 significant amount of rent. WW has been a tenant for almost 14 years, and has paid over $1 

18 million in rent. Just four years ago, it invested another $250,000 to remodel the property. It 

19 would not have made that investment but for obtaining the extension at that time and the 

20 additional renewal options. 

21 7. The Court also finds and concludes that REI's conduct contributed to the 

22 delay. First, REI's in·house counsel used a termination date which incorrectly shortened the 

23 end date of the" second option from August or September 2011 to May 25,2010. This mistake 

24 by the lawyer contributed to WW's delay in exercising the option. Second, REI delayed 

25 signing and returning the Third Amendment for seven months after it was executed by WW" 

26 This contributed to the ending date in the Amendment not being correctly noted in WW's 
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system. Third, REI believed that WW was inadvertently overlooking the exercise date and 

2 that WW intended to exercise: "I bet WW just dropped the ball, and wants to stay.,,13 

3 Notwithstanding, REI intentionally did .not tell WW and instead decided to exploit the 

4 situation it helped to create. This also contributed to WW's delay in exercising the option. 

5 Beyond REI's role in the delay, the basis for concern over the length of the delay is 

6 closely tied to prejudice to the landlord during the delay. See e .. ~~-=;L~== 

7 

8 

9 

\0 

1 I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

III. ORDER . ( ..J 

\:> """,~t\:.& -Jo CL..", ~ w~\ e 'S-(h..cQ.... ~'" • 
1. WW timlJly it*",~i! a t.Rifd F6ne!,al ~ 'U.A ~ lL."':..-A ~ 0 .... 

vJ uJ ~ l~ ':1 .t2I>'.e.rc.~ "T ~ ~,~ ~. • 
2. The relief requested by REI is DENIED. W,+t,v...:. u ,,~ 

DATED this ~ tiOfOctober, 2010. 

TheH 

13 Trial Ex. 81. 
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BYRNES KELLER CROMWELL LLP 

By lsI Paul R. Taylor 
Paul R. Taylor, WSBA #14851 
Jofrey M. McWilliam, WSBA #28441 

Byrnes Keller Cromwell LLP 

1000 Second Avenue, 38th Floor 
Seattle, W A 98104 
Telephone: (206) 622-2000 
Facsimile: (206) 622-2522 
ptaylor@byrneskeller.com 
jmcwilliam@bvrneskeller.com 
A lIorneys for Defendant 
World Wrapps Northwest, Inc. 
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