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A. INTRODUCTION 

This case arises from the tragic, preventable murder of Baerbel 

Roznowski at the hands of her estranged ex-boyfriend, Chan Kim. 

Roznowski was killed after a City of Federal Way ("City") police officer 

Andrew Bensing, served Kim with a harassment prevention order, but 

then left him alone with a person who was clearly Roznowski, in her home 

- in clear and immediate violation of the terms of the order that had just 

been served. Bensing had not bothered to read the order or the Law 

Enforcement Information Sheet ("LEIS") that accompanied the court's 

order before undertaking service on Kim. Bad he done so, he would have 

been aware that Kim had a history of domestic violence and Korean was 

his principal language, rendering any communication in English suspect. 

Be would also have known that the female figure he observed was likely 

Roznowski as service took place at her home. Roznowski obtained the 

order precisely because she knew Kim was unstable, violent, and likely to 

retaliate upon being told to leave her home. 

Later that day, when other officers finally arrived at Roznowski's 

house, they found that she had just been repeatedly stabbed, and she died a 

short time later. 

After learning what had transpired, Roznowski's daughters (and 

her estate) (hereinafter "Washburn") brought claims against the City for 
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negligence. The City moved for dismissal, arguing that it owed no duty to 

Roznowski (or other victims of harassment) under the public duty 

doctrine, essentially arguing that anti-harassment orders under RCW 

10.14, though issued by a court, are something of a "second class" order 

not worthy of enforcement. The trial court denied dismissal and the case 

was tried to a verdict in the amount of $1.1 million in favor of the Estate. 

Although the City attempts to argue sub rosa that there was 

insufficient evidence to support the jury's verdict or other people like 

King County's domestic violence advocate were fault, ultimately, the only 

issues on appeal are the public duty doctrine and the insufficiency of the 

verdict as to Roznowski's daughters. I The City is wrong in concluding 

that the public duty doctrine applies here at all. Even if the so-called 

exceptions to that doctrine are examined, they only serve to underscore the 

fact that the claims here are not barred by the doctrine. The City owed a 

duty of care to a victim like Roznowski, a victim that was ill-served by 

City police officers who failed to read anti-harassment prevention orders 

and attendant explanatory information when serving them. The jury's 

verdict for the Estate should stand. 

I The City concedes the trial court's liability and damages instructions were 
proper and raises no questions regarding the trial court's evidentiary rulings. 
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The trial court here did not abuse its discretion in ordering a new 

trial where the jury specifically found the City was negligent in its conduct 

toward Roznowski and that such negligence was the proximate cause of 

harm to her daughters, but, nevertheless, awarded them no damages 

whatsoever. 

B. ASSIGNMENTS OF ERROR 

Washburn acknowledges the assignments of error in the City's 

brief, but notes that the City failed to differentiate between the 

assignments of error and the issues pertaining to them as is required by the 

Rules of Appellate Procedure. RAP 10.3(a)(4). See also, RAP, Form 6. 

The issues are properly formulated as follows: 

1. Where a harassment victim obtains a protective order under 
RCW 10.14, and a city's police officers serve that order, does the city owe 
a duty to the victim to properly train its officers on domestic violence 
issues, to ensure that its officers read the anti-harassment prevention order 
and the accompanying LEIS, and enforce the terms of the order as issued 
by the court? 

2. Did the trial court abuse its discretion in awarding a new 
trial confined to the issue of a victim's daughters' damages for loss of 
parental consortium where there was liability on the City's part and ample, 
uncontested evidence of the harm to their mother/daughter relationships, 
but the jury awarded them no damages? 

C. STATEMENT OF THE CASE 

The City devotes nearly half of its brief in its Introduction and 

Statement of the Case to a one-sided, sanitized version of the facts in this 
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case, sprinkled with numerous argumentative observations.2 The City 

neglects to differentiate between the evidence that was before the trial 

court on its motions for summary judgment, and the evidence ultimately 

adduced at trial. This is not surprising, as it appears to be the City's goal 

on appeal to argue to this Court, without formally doing so, that 

insufficient evidence supported the verdict and others were at fault. This 

Court should reject the City's transparent effort at "revisionist history." 

This more appropriate statement of the case follows. 

Baerbel Roznowski was a woman of German descent who was 

amiable and fun-loving, according to her daughters and her friend. RP 

(Grayson): 4-9; (Washburn): 7, 13; (Loh): 8.3 Her second husband was in 

the United States Army, causing the family to move frequently, residing at 

times in Germany, Washington State, Arizona, and California. RP (Loh 

12/13/10): 6-12; (Washburn): 5-16; (Grayson): 4-7. Roznowski had two 

daughters, Janet Loh and Carola Washburn. 

2 RAP 1O.3(a)(5) requires that a statement of the case be a "fair recitation of the 
facts and procedure relevant to the issues presented for review, and procedure relevant to 
the issues presented for review, without argument." Argumentative assertions abound in 
the City's statement of the case. For example, the extended argumentative passages in 
the City's brief at 8; 8 n.3; 10; 12; 15 ("There is no dispute ... "); 20 (" ... Judge Darvas 
reasoned out of whole cloth ... "); 21 n.9 ("Judge Darvas repeated her novel 
determination ... "); 22; 23; 24. Additionally, the City frequently mischaracterizes the 
testimony of the witnesses. Rather than reply to each such mischaracterization, 
Washburn simply provides a proper Statement of the Case. 

3 The transcript has been prepared by witness, rather than chronologically. 
Each witness's testimony will be referenced herein by the witness name and page 
number. 
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After a divorce, (Loh 12/1411 0): 16-17, Roznowski met Chan Kim. 

RP (Loh 12115/10): 3-4. Kim spoke Korean as his primary language; his 

capacity in English was rudimentary, described as being no better than that 

of a child. RP (Loh 12/15/10): 11, 52; (Washburn): 28-29; RP (Ganley): 

18. Kim could not read English; Roznowski translated documents for 

him. RP (Loh 12115110): 12. Kim had serious mental health issues 

occasioned by a sports injury in Korea that caused him to act and speak 

slowly. RP (Ko): 14-15. He had outbursts of rage. Ex. 1; RP (Ganley): 

21. Roznowski called 911 in 2006 because he came close to hitting her. 

Ex. 1; RP (Loh 12/15110): 6; RP (Washburn): 34. He had a history of 

violent altercations with his son, Ex. 1, which even the City'S police 

expert conceded was a domestic violence episode. RP (Ovens): 82. 

Roznowski was afraid of Kim. Ex. 1; RP (Washburn): 63. 

Kim came to control Roznowki's life in a series of ways. RP (Loh 

12115110): 5. He moved into her Federal Way house, gradually making it 

more and more of a mess. RP (Washburn): 30. His encroachment on 

Roznowski's living space forced her into a small comer of the house. RP 

(Washburn): 32-33. He was rude. RP (Washburn): 33. Kim tried to 

control Roznowski's finances, claiming she owed him $9000. Ex. 1. He 

tried to cut her off from her family; whenever Roznowski visited her 

daughters in California, Kim refused to stay in the daughters' home or a 
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hotel, staying instead in his van. RP (Loh 12/15/10): 32; (Washburn): 29, 

31-32. 

Worried that their happy mother had become very unhappy with 

Kim's presence in her home, Roznowski's daughter urged her to move to 

California to be with them, she finally agreed, even looking at homes near 

Mrs. Washburn. RP (Loh 12/15/10): 13-15; (Washburn): 37-38. In order 

to do so, she needed to sell her Federal Way house, and in order to sell it, 

she needed to remove Kim from that home. RP (Loh 12/15/10): 8-10,39-

40. 

Roznowski had an altercation with Kim on April 30, 2008 and she 

was compelled to call 911. CP 842. The call related that a physical DV 

(domestic violence) was in progress. Id Federal Way Officers Parker and 

Blalock came to Roznowski's home in response.4 CP 841-42. They found 

Roznowski waiting outside her home. CP 1251. She explained to the 

officers that she had gotten into an argument with Kim. CP 1252, 1253. 

Parker advised Roznowski that she could obtain an anti-harassment order 

and also obtain a court-ordered eviction of Kim from the house. Id 

Officer Blalock told Kim to "take a walk," and he left the home. CP 842, 

4 The City did not submit those officers' trial testimony as part of the appellate 
record. 
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959.5 The officers gave Roznowski a copy ofa DV booklet. CP 842,851-

75. 

Given the officers' advice, Roznowski contacted Lorinda Tsai, a 

domestic violence advocate for the King County Prosecutor's Office, on 

May 2, 2008. RP (Tsai): 3, 6. Roznowski determined to seek a 

harassment prevention order to restrain Kim from being in her house or 

near her. Id. at 11-12. Roznowski and Tsai expected that such an order 

would work to oust Kim, and that the police would enforce it. Id. at 13-

16. 

Roznowski thereafter went to the Kent Regional Justice Center to 

obtain an order. She filled out the necessary paperwork; in her supporting 

affidavit, Roznowski explained that Kim was her estranged boyfriend and 

that he was living with her in her home. Ex. 1. She also established that 

she had good reason to be afraid of him: 

Last year his outburst frightened me, I called 911, he came 
close to hitting me. He left my place as promised. Within 
15 min[ utes] I received several calls from him. I changed 
the locks except for one door. He is capable of physical 
violence. I witnessed him beating his oldest son in the past. 
In his present state he can easily retaliate with me. 

Ex. 1. Commissioner Carlos Vilategui of the King County Superior Court 

heard Roznowski's petition, including these statements, and found that a 

5 That Kim immediately obeyed Parker's direction strongly implies he would 
have complied with directions from Hensing, had they been given. CP 418-19,426-27. 
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protection order should be entered so as to "avoid irreparable harm" to 

her. Ex. 1.6 The order was explicit. Kim was restrained from keeping 

Roznowski under surveillance, from contacting her, or being within 500 

feet of her residence. Id. 

Roznowski also completed an LEIS, checking various boxes on the 

sheet that set forth the following information: (1) Kim had a history of 

assault; (2) he was living in Roznowski's home; (3) he did not know that 

Roznowski was going to be forcing him out of her home; (4) he was likely 

to react violently when served; and (5) a Korean interpreter would be 

required. Ex. 1. A copy of the LEIS is in Appendix B. Roznowski felt 

safe once the order was issued. RP (Washburn): 40. 

Roznowski took the order to the City police station that day and 

asked to have it served. CP 1292. She told the information officers there 

that she wanted Kim served and removed from the house. Id Roznowski 

left the police station with the distinct impression that the order would be 

served and enforced by City police officers. CP 1298. She returned home 

and wrote an email to her daughters: "I did it. Now to sort it out. They 

will actually stay here while he gets his stuff out." Ex. 8. Later that day, 

she told her daughters that "once served the temp order he'll be escorted 

out and can't call, visit, come near here within 500 feet." Ex. 9. 

6 The City neglected to provide the Court the terms of that order in its brief. It 
is in the Appendix A. 
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City Police Officer Andrew Rensing arrived unannounced at 

Roznowski's residence on May 3, 2008. Ex. 1. Officer Rensing admitted 

at trial that he had not read the petition and order he was about to serve, 

and he had also failed to read the LEIS that would have alerted him to the 

volatile nature of the situation and the fact that Kim would likely react 

violently to being served. RP (Rensing): 8-10.7 Because he had not read 

these key documents, Rensing was unaware of Kim's past violent acts, id 

at 10, the 911 call by Roznowski, id at 11, that Kim might react violently 

or retaliate against Roznowski, id at 23, 34, or that Kim spoke little 

English and required a Korean interpreter. Id at 15. Acknowledging that 

people often appeared to grasp information even if they do not, id at 16, 

and that the LEIS specifically indicated Kim might need an interpreter, id, 

Rensing, nevertheless, did not ask Kim if he understood English. Id at 

36. Instead, Rensing merely handed the order to Kim, told him he had 

been served, asked him if he had any questions, went back to his car, and 

drove away. CP 877-78, 1305. This entire transaction took five minutes 

7 Officer Hensing's testimony on the degree to which he read the order and the 
accompanying LEIS varied from his deposition to his summary judgment declaration to 
his trial testimony. At trial, Hensing claimed he "glanced over" the LEIS, contrary to his 
deposition testimony in which he said he didn't read it. RP (Hensing): 13-14; CP 1303. 
His declaration stated he "glanced through" the documents. CP 877. This Court should 
consider his testimony in a light most favorable to Washburn, that is, that Hensing read 
neither the LEIS, nor the order. 
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or less. RP (Hensing): 20-21. Nothing prevented Hensing from staying at 

the house, id. at 32, or escorting Kim from it. Id. at 30. 

Kim was unaware that with the service of the order, he had to 

move from Roznowski's house, an important point for a law enforcement 

officer. Id. at 22. In fact, upon service of the order, Kim turned to 

Roznowski and asked her: "What is this?" Id. at 41; RP (Ganley): 123. 

Hensing was unaware of that question. RP (Hensing): 41. 

During his interaction with Kim, Hensing did not explain the order, 

he did not tell Kim to leave, nor did he wait to see if Kim was planning to 

leave. Id. at 45. He acknowledged that Kim had no idea he was to leave 

the house. Id. at 22. Hensing was aware generally that the court order 

barred Kim from being within 500 feet of Roznowski's home, but he did 

not know the house at which he served Kim was Roznowski's. Id. at 24-

25. Having not read the materials, Hensing did not read a sticky note that 

referenced Roznowski's address where service occurred; he was unaware 

Kim and Roznowski were cohabitants. Id. at 25-26. 

Hensing's treatment of Roznowski was equally troubling. He saw 

a person in the background at the house while he was effecting service on 

Kim. Id. at 39. He did not know if it was Roznowski, id. at 40, but he had 

no contact with her and made no effort to contact her or ascertain her 
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identity. Id at 40, 46. Rensing made no efforts after Kim's service to 

contact Roznowski. Id at 24. 

Rensing acknowledged that he had a duty to enforce a court order, 

id at 47,83-84, but took no steps to enforce it. Id at 43. When he left the 

house, Kim was in violation of the order. Id at 43-44. 

Subsequent to Roznowski's death, Rensing took the unusual step 

of preparing a supplemental report to explain his actions. Id at 62-64. 

The jury was advised that according to that report, Rensing allegedly told 

Kim to "comply with the order fully and leave the premises." Id at 64.8 

In a May 3, 2008, 9:07 a.m. email to her daughter, Carola 

Washburn, Roznowski wrote: "Well - he was served this morning. Re 

doesn't understand a thing ... Told him I won't discuss anymore, he needs 

to go ... I gave him until 11 to move stuff." Ex. 50 at 243. 

Kim was extremely upset upon being served, realizing that the 

relationship was over, CP 322-23. Re asked Roznowski for additional 

time to move his belongings; Roznowski agreed. CP 323; Ex. 50 at 243. 

Kim called his friend, Chong Ko, who subsequently met with Kim 

at Roznowski's home. RP (Ko): 5. Kim handed Ko a plastic bag 

containing personal items that Kim asked Ko to give to his nephew. CP 

69,313-14, 1003-04. Ko saw Roznowski. Id Ko accompanied Kim to a 

8 Hensing's report cannot be reconciled with his testimony that he did not know 
whose house he was at when he served the order. Id at 25,43. 
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local bank where he withdrew money, and asked Ko, to deliver the money 

to Kim's nephew. RP (Ko): 10-11; CP 69-70, 312-13. Kim also made 

statements that indicated he was about to kill Roznowski and commit 

suicide. CP 70, 321. Concerned by his interactions with Kim, Ko tried to 

take steps to aid Kim.9 

The Kos called Roznowski's residence, but there was no answer. 

RP (Ko): 14. In the meanwhile, Kim returned to Roznowski's home. CP 

315-16. They argued about money. CP 316-19. She told him to leave. 

CP 341. Kim snapped and stabbed Roznowski. CP 324.10 When fire 

fighters finally arrived at Roznowski's home, they discovered Roznowski 

had been repeatedly stabbed just prior to their arrival. RP (Lowen): 4-5. 

Roznowski was dead less than four hours after Officer Hensing had served 

9 The trial court excluded evidence of Mr. Ko's call to a Federal Way Assistant 
Chief Andy Hwang. CP 572. Ko called Hwang to relay his concerns about Kim. CP 
1017-18. He decided to call Hwang instead of dialing 911 because Hwang is a Korean
American police officer who was a recognized liaison between the local Korean 
community and City Police Department. CP 1018-19. Hwang received the call and 
quickly ascertained that the Kos were calling to report a DV murder-suicide in progress. 
CP 902. Hwang was on his way to a lunch with his wife and testified he was not "in 
police mood." CP 934. Instead of responding, Hwang actually downplayed the situation 
by telling Mrs. Ko that "you know people make statements like this." CP 930. Hwang 
then added further confusion and delay by directing Mrs. Ko to dial 911 and to request a 
"welfare check," as opposed to reporting an ongoing murder suicide. CP 935. 

10 As Dr. Donald Reay, King County's fonner medical examiner, testified, 
Kim's crime was particularly brutal. Kim stabbed Roznowski 18 times. RP (Reay): 9. 
Roznowski tried to defend herself. Id at 10. The crime scene was bloody. Id at 15-17. 
She was conscious for five to ten minutes and she likely lived up to twenty minutes after 
the assault commenced and was fully aware of the events. Id at 20,26; CP 332. 
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the protection order and driven away. [d. at 7-8. Kim tried to kill himself 

as well, but survived his suicide attempt. CP 329-31; RP (Lowen): 18-19. 

Roznowski's Estate and her two daughters filed the present action 

in King County Superior Court on May 14, 2009 alleging negligence, 

gross negligence, negligent infliction of emotional distress, and negligent 

supervision and training against the City, seeking damages to the Estate 

for Roznowski's death, and loss of parental consortium claims for her 

daughters, Janet Loh and Carola Washburn. CP 796-809. The case was 

assigned to the Honorable Andrea Darvas. 

In April, 2010, the City moved for summary judgment on the basis 

of the public duty doctrine, CP 817-40, but the trial court denied the 

motion on August 13, 2010. CP 1736-38. The City moved for 

reconsideration, or alternatively to certify the court's August 13, 2010 

order to this Court pursuant to RAP 2.3 (b)(4). CP 1739-50. The trial 

court denied that motion in an extensive order dated September 8, 2010. 

CP 17-26. See Appendix C. The City filed a notice for discretionary 

review with respect to the summary judgment order and the order on 

reconsideration. CP 27-43. Commissioner James Verellen denied the 

City's motion for discretionary review. CP 751-52. The City also moved 
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to modify the Commissioner's ruling, which this Court denied. CP 750. 11 

Prior to Commissioner Verellen' s ruling, the City filed a second summary 

judgment motion largely repetitious of its earlier motion. CP 44-67. This 

motion was again denied by the trial court on October 15,2010, CP 571-

73, although the court dismissed any claims pertaining to the conduct of 

Federal Way's Chief Hwang. CP 572. 

In the course of trial, the City filed a motion under CR 50(a) for 

judgment as a matter of law, CP 2049-59, which the trial court apparently 

denied. CP 2096. 12 After a lengthy trial, the jury returned a $1.1 million 

verdict in Washburn's favor. CP 728-29. The trial court entered a 

judgment on the jury's verdict on December 22,2010. CP 2089-94. 

The City appealed from that judgment. CP 2095-2145. Washburn 

filed a CR 59 motion for additur or a new trial because, although the jury 

found the City liable as to Roznowski's two daughters, the jury awarded 

zero non-economic damages to them. The trial court granted the 

11 The City clings desperately to this Court's Commissioner's ruling in denying 
the City's motion for discretionary review under RAP 2.3(b) as if it were precedential. It 
is not. First, the Commissioner denied review, observing that there was no obvious or 
probable error in the trial court's summary judgment ruling. RAP 2.3(b)(1-2). 
Moreover, a Commissioner's ruling is not precedential in any event. It is not a published 
opinion that may not be cited as precedent. GR 14.1. It is subject to de novo review by 
the Court. RAP 17.7; State v. Ro/ax, 104 Wn.2d 129, 133, 702 P.2d 1185 (1985). 
Plainly, the City lacks authority for its meritless argument and fmds some comfort instead 
in a non-precedential ruling that determined its public duty doctrine argument was 
baseless. 

12 The City did not renew that motion post-trial under CR 50(b). 
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daughters a new trial on damages. CP 2146-50. See Appendix D. The 

City appealed from that order to this Court. CP 2151-58. 

D. SUMMARY OF ARGUMENT 

The only issues raised by the City are duty and the trial court's 

decision awarding a new trial to Roznowski's daughters. The City 

concedes that the jury was properly instructed on the law, the trial court's 

evidentiary rulings were correct, and that the damage award to the Estate 

was correct. 

The trial court correctly determined that the City owed a duty of 

care to Roznowski under traditional tort principles. Accordingly, the 

public duty doctrine, ifviable at all, was not implicated here, in particular, 

because the City negligently handled its statutory responsibilities under 

RCW 10.14.13 

Ex. 12. 

13 The City's conduct here was in sharp contrast with its mission statement. 

The Federal Way Police Department strives to serve the community by 
taking a stand against crime through proactive enforcement, innovative 
methods of protection, and continuous education. We are committed to 
forward thinking through the evaluation of current practices and the 
impacts created within the organization, the criminal justice system, 
and the community. We expect individuals to act with integrity and be 
accountable for their successes and failures. We will be lead by our 
dedication to high standards, effective communication, dependable and 
resilient teamwork, and thoughtful respect for our diverse community 
as we learn to grow as professionals and as an esteemed police agency. 
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Even if the public duty doctrine applied, which it does not, the City 

owed Roznowski a duty because its conduct fell within the many 

exceptions to that doctrine recognized in case law. 

Finally, the trial court did not abuse its discretion when it awarded 

a new trial to Roznowski's two daughters where the jury found the City 

negligent and the proximate cause of injury to the daughters, but awarded 

them no damages. Damages for loss of parental consortium are 

recoverable in Washington law. There was ample testimony documenting 

the injury to their mother-daughter relationship occasioned by 

Roznowski's wrongful death. 

E. ARGUMENT 

The central focus of the City's brief is that the public duty doctrine 

applies, barring the Estate's negligence claims against it. Br. of Appellant 

at 26-46. The trial court, however, correctly ruled that the City owed a 

duty of care to Roznowski. While a duty issue is usually reviewed de 

novo by this Court as it is a question of law, Folsom v. Burger King, 135 

Wn.2d 658, 671, 958 P.2d 301 (1998), this issue is actually before the 

Court on review of the trial court's decision to deny judgment as a matter 

of law under CR 50. It is not, however, clear that the City has properly 

preserved any error for review by this Court. 
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First, the City has not assigned error to the trial court's instructions 

on the duty owed by the City. Br. of Appellant at 3. Indeed, the City did 

not even bother to provide the trial court's instructions nor the objections 

thereto by the parties as part of the record on appeal. 14 Nor did the City 

assign error to the judgment on the verdict of the jury. Br. of Appellant at 

3. 

Second, the City filed a CR 50(a) motion for a judgment as a 

matter of law during the trial, CP 2049-59, which the trial court orally 

denied, CP 2095, but it did not file either a CR 50(b) motion for judgment 

as a matter of law post-trial, or a CR 59 motion for a new trial. 

It is a long-standing rule in Washington that where a trial court 

denies summary judgment due to factual disputes, and a trial ensues, the 

losing party, like the City here, must appeal from the sufficiency of the 

evidence at trial, and not from denial of the motion for summary 

judgment. Adcox v. Children's Orthopedic Hosp. & Med. Ctr., 123 Wn.2d 

15, 35 n.9, 864 P.2d 921 (1993); Johnson v. Rothstein, 52 Wn. App. 303, 

759 P.2d 471 (1988).15 The Johnson court dismissed an appeal that only 

14 In the absence of any assignments of error to those instructions, they are now 
the law of the case. RAP 1O.3(g); Guijosa v. Wal-Mart Stores, Inc., 144 Wn.2d 907,917, 
32 P.3d 250 (2001) (failure to object to instruction); Chelan County Deputy Sheriffs' 
Ass 'n v. Chelan County, 109 Wn.2d 282. 300 n.lO, 745 P.2d 1 (1982) (failure to assign 
error to instruction). 

15 A trial court properly denies the CR 50 motion if there is substantial evidence 
and reasonable inferences from that evidence to sustain the jury's verdict; this Court 
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raised the denial of summary judgment where the denial was based on 

questions of fact resolved at trial. In effect, the denial of summary 

judgment merges into the judgment on the verdict of the jury. But the 

City has not assigned error to the sufficiency of the evidence and cannot 

do so at this late date. Thus, the City's extensive argument of the facts 

below is particularly inappropriate, leading the reader to believe that the 

City hopes to persuade the Court sub rosa that insufficient evidence 

supported the jury's verdict. That is not so. 

The Johnson court reserved the issue of whether review of the 

denial of a substantive legal issue is also foreclosed by an ensuing trial. 

Id. at 305. This Court has since concluded that if the parties dispute no 

issues of fact and the summary judgment issue rested solely on a 

substantive issue of law, the Court will, nevertheless, review that 

substantive legal issue de novo. Kaplan v. Northwestern Mut. Life Ins. 

Co., 115 Wn. App. 791, 799-800, 65 P.3d 16 (2003), review denied, 151 

Wn.2d 1037 (2004). 

However, the Kaplan court did not have the benefit of recent 

decisions of the United States Supreme Court construing the federal 

reviews that decision de novo. Bishop o/Victoria Corp. Sole v. Corporate Business Park 
LLC, 138 Wn. App. 443, 453, 158 P.3d 1183 (2007), review denied, 163 Wn.2d 1013 
(2008). Thus, Washburn has drawn upon factual material both adduced on summary 
judgment and at trial in discussing the facts before this Court. 
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counterparts to CR 50.16 In Unitherm Food Systems, Inc. v. Swift-Eckrich, 

Inc., 546 U.S. 394, 126 S. Ct. 980, 163 L.Ed.2d 974 (2006), the United 

States Supreme Court held that the failure of a party to file a post-trial 

motion for judgment as a matter of law under Fed. R. Civ. Pro. 50(b) to 

challenge the sufficiency of the evidence supporting the jury's verdict 

foreclosed appellate review even though the party had filed a prejudgment 

motion for judgment as a matter under Rule 50(a). The Court extended 

that rule in Ortiz v. Jordan, _ U.S. _, 131 S. Ct. 884, 178 L.Ed.2d 703 

(2011). There, defendants in a case under 42 U.S.C. § 1983 contended 

they were entitled to qualified immunity on summary judgment, but the 

district court denied their motion. They did not renew their motion under 

Fed. R. Civ. Pro. 50(b) post-trial. The Court held that the defense did not 

vanish, but it had to be evaluated in light of the character and quality of 

the evidence received at trial; the trial record, in effect, supersedes the 

summary judgment record. Id. at 889. The Court ruled that because 

qualified immunity of officials was not a "neat abstract issue of law," the 

jury's verdict had to stand, notwithstanding the qualified immunity 

defense. Id. at 893. 

16 Because our state civil rules are based on federal rules, federal rules decisions 
are persuasive authority for construction of the state rules. Sanderson v. University 
Village, 98 Wn. App. 403, 410 n.10, 989 P.2d 587 (1999). 
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Here, as in Ortiz, the public duty doctrine or its exceptions do not 

constitute a "neat abstract issue of law." The trial court wanted to hear 

evidence on the doctrine. CP 25. The City did not properly preserve any 

alleged error for review when it failed to assign error to the trial court's 

instructions or judgment on the jury's verdict and neglected to file a CR 

50(b) motion. 

(1) The Public Duty Doctrine 

At its core, the City misunderstands the public duty doctrine, 

equating it with immunity. As interpreted by the City, it is nothing more 

than a backdoor device to restore sovereign immunity despite legislative 

actions to abolish that immunity. 17 The doctrine has been criticized by 

jurists and scholars alike. J&B Development Co. v. King County, 100 

Wn.2d 299, 311, 669 P.2d 468 (1983) (Utter, J., concurring); Jenifer Kay 

Marcus, Washington's Special Relationship Exception to the Public Duty 

Doctrine, 64 Wash. 1. Rev. 401, 414-17 (1989). 

17 "The doctrine of governmental immunity springs from the archaic concept 
that 'The King Can Do No Wrong.'" Kelso v. City o/Tacoma, 63 Wn.2d 913, 914, 390 
P.2d 2 (1964). In 1961, the Legislature enacted RCW 4.92.090 abolishing state sovereign 
immunity. That waiver quickly extended to municipalities in 1967. RCW 4.96.010; 
Kelso, 63 Wn.2d at 918-19; Hosea v. City o/Seattle, 64 Wn.2d 678, 681, 393 P.2d 967 
(1964). Local governments have since been "liable for damages arising out of their 
tortious conduct ... to the same extent as if they were a private person or corporation." 
RCW 4.96.010. These statutes operate to make state and local government 
"presumptively liable in all instances in which the Legislature has not indicated 
otherwise." Savage v. State, 127 Wn.2d 434, 445, 899 P.2d 1270 (1995) (emphasis in 
original). 
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The doctrine "began its useful life as a tool to assist courts in 

determining the intent of legislative bodies when interpreting statutes and 

codes." Cummins v. Lewis County, 156 Wn.2d 844, 863, 133 P.3d 458 

(2006) (Chambers, J. concurring). If a court detennined that the 

Legislature "intended to protect certain individuals or a class of 

individuals to which the plaintiff belonged," a duty to that plaintiff 

attached. Id. at 864. 

The public duty doctrine analysis is not triggered simply because 

the defendant happens to be a public entity. Id. It is not an immunity: 

"The public duty doctrine does not serve to bar a suit in negligence against 

a government entity." Cummins, 156 Wn.2d at 853. Rather, it is an 

analytical tool designed to detennine if a traditional tort duty of care, the 

threshold detennination in a negligence action, is owed. Babcock v. 

Mason County Fire Dist. No.6, 144 Wn.2d 774, 784-85, 30 P.3d 1261 

(2001).18 

The public duty doctrine simply reminds us that a public 
entity-like any other defendant-is liable for negligence 
only if it has a statutory or common law duty of care. And 
its "exceptions" indicate when a statutory or common law 
duty exists. The question whether an exception to the 
public duty doctrine applies is thus another way of asking 
whether the State had a duty to the plaintiff. 

18 A court must detennine if the government owed a specific duty to a particular 
individual, the breach of which is actionable, or merely a duty to the "nebulous public," 
the breach of which is not actionable. Osborn v. Mason County, 157 Wn.2d 18,27, 134 
P.3d 197 (2006). 
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Osborn, 157 Wn.2d at 27-28 (internal quotations omitted). 

(2) This Case Does Not Implicate the Public Duty Doctrine 

Washburn's claims in this case are based on common law 

negligence-the City's negligent acts and omISSIons occurring at 

Roznowski's residence. The claims are based on a failure to act with 

reasonable care during the service of a protection order. See, e.g., Keller 

v. City of Spokane, 146 Wn.2d 237, 243, 44 P.3d 845 (2002) ("The 

municipality, as an individual, is held to a general duty of care, that of a 

'reasonable person under the circumstances. "'). 

The trial court here was correct that the public duty doctrine is 

inapplicable when the duty of the government is based on the actions of its 

officials; that court properly instructed the jury on the City's duty in 

Instruction Number 12.19 The public duty doctrine analysis only applies 

when an individual brings a cause of action against law enforcement 

officials for failure to act; "if the officers do act, they have a duty to act 

with reasonable care," and the public duty doctrine does not bar claims for 

19 The jury was properly instructed there: "A city police department has a duty 
to exercise ordinary care in the service and enforcement of court orders." CP 2179. The 
jury found the City negligent in accordance with that duty. CP 728. Ample testimony by 
declaration, deposition, or at trial from Karil Klingbeil, the former director of the 
Harborview Sexual Assault Center, former Bellevue Police Chief Donald Van Blaricom, 
former Seattle Police Chief Norman Stamper, and Dr. Ann Ganley established the City's 
breach of its duty that resulted in Roznowski's death. This Court need go no further in its 
analysis. 
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negligence.20 Coffel v. Clallam County, 47 Wn. App. 397, 403-04, 735 

P.2d 686, review denied, 108 Wn.2d 1014 (1987) (emphasis added). The 

voluntary assumption of a duty through affirmative conduct gives rise to 

liability if the actor does not use reasonable care. See Restatement 

(Second) o/Torts § 323; Sado v. City o/Spokane, 22 Wn. App. 298, 301, 

588 P.2d 1231, review denied, 92 Wn.2d 1005 (1979); Brown v. 

MacPherson's, Inc., 86 Wn.2d 293, 299,545 P.2d 13 (1975).21 

20 The difference between a failure to act (nonfeasance) and a negligent 
omission (misfeasance) is aptly described by Justice Cardozo in the landmark opinion of 
HR Moch Co. v. Rensselaer Water Co., 247 N.Y. 160, 159 N.E. 896 (1928). 

It is ancient learning that one who assumes to act, even though 
gratuitously, may thereby become subject to the duty of acting 
carefully, if he acts at all. . . . The hand once set to a task may not 
always be withdrawn with impunity though liability would fail if it had 
never been applied at all. A time-honored formula often phrases the 
distinction as one between misfeasance and nonfeasance. If 
conduct has gone forward to such a stage that in action would 
commonly result, not negatively merely in withholding a benefit, but 
positively or actively in working an injury, there exists a relation out of 
which arises a duty to go forward. So the surgeon who operates 
without pay is liable, though his negligence is in the omission to 
sterilize his instruments; the engineer, though his fault is in the failure 
to shut off steam; the maker of automobiles, at the suit of someone 
other than the buyer, though his negligence is merely in inadequate 
inspection. The query always is whether the putative wrongdoer has 
advanced to such a point as to have launched a force or instrument of 
harm, or has stopped where inaction is at most a refusal to become an 
instrument for good. 

Id at 167-69 (citations and quotations omitted). 

21 The City contends that Washburn is raising this issue for the frrst time on 
appeal. Br. of Appellant at 37. This is untrue. The issue was squarely raised in 
plaintiff's trial brief. CP 637-38. 
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Thus, while a general claim for failure to provide adequate police 

services (nonfeasance) might arguably be the proper subject of a challenge 

under the "public duty doctrine," claims arising from the negligent actions 

of police officers (misfeasance or malfeasance) do not implicate the public 

duty doctrine and are not properly analyzed under its framework. See 

Coffel, 47 Wn. App. at 403; see also, Osborn, 157 Wn.2d at 27. An 

individual has a duty to act with reasonable care when he or she does act, 

and this remains true without regard to the actor's status as a public 

employee. Cases involving active negligence, or misfeasance, do not 

implicate the public duty doctrine; exceptions to the public duty doctrine 

are not even relevant. 

In Coffel, for example, a number of local police officers and 

sheriffs deputies responded to two different break-ins at the plaintiffs' 

place of business (both resulting from an ownership dispute). The day 

after the first break-in, the responding deputy told the plaintiff that the 

matter was "strictly a civil case, and that he 'didn't want to hear any more 

about it.'" 47 Wn. App. at 399. That evening, other officers responded to 

a second call and found that the perpetrator had returned and was 

destroying the premises. Id Those officers "took no action to prevent the 

destruction" and, instead, told the property owners they had to leave. Id 

at 399-400. In reversing summary judgment as to those officers and 
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Clallam County, the appellate court rejected the suggestion that the public 

duty doctrine applied to the claims against them: 

The doctrine provides only that an individual has no cause 
of action against law enforcement officials for failure to 
act. Certainly if the officers do act, they have a duty to act 
with reasonable care. 

Id. at 403. 

In this Court's recent decision in Robb v. City of Seattle, 159 Wn. 

App. 133, 245 P.3d 242 (2010), a case for which the City has no real 

answer (hr. of appellant at 38-43), the Court held that the City was liable 

for the shotgun slaying of Michael Robb at the hands of Samson Berhe, a 

man with a history of serious mental health problems. Berhe had twice 

been taken to Harborview Hospital for mental evaluations due to "erratic 

and destructive behavior." When Berhe again exhibited bizarre, 

aggressive behaviors, Seattle Police officers were repeatedly called by 

Berhe's parents and neighbors or advised by other law enforcement 

agencies of Berhe's conduct. After reports of Berhe's involvement in a 

burglary, two Seattle officers located Berhe and his confederate, and 

stopped them on suspicion of burglary. From that stop and prior events, 

the officers should have known Berhe was armed with a shotgun. Berhe 

finally shot Michael Robb about two hours later at a location near Berhe's 

home. Id. at 137-38. 
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The trial court denied the City's motion for summary judgment on 

the basis of the public duty doctrine, even though none of the exceptions 

to the public duty doctrine applied. This Court affirmed, citing Parrilla v. 

King County, 138 Wn. App. 427, 157 P.3d 879 (2007), a case based on § 

302B of the Restatement (Second) of Torts in which a Metro bus driver 

left a bus running with keys in the ignition and the bus was seized by an 

occupant high on PCP. This Court reasoned that this was an affirmative 

acts, outside the scope of the public duty doctrine after Coffel. Citing 

Coffel and § 302B the Court noted that if the officers do act, they have a 

. duty to act with reasonable care. Robb, 159 Wn. App. at 146-47. 

The City seems to argue that Kim's conduct was not foreseeable as 

the basis for distinguishing Robb and Parrilla. Br. of Appellant at 37-46. 

Of course, such foreseeability is a question of fact, M H v. Corporation 

of the Catholic Archbishop of Seattle, _ Wn. App. _, 252 P.3d 914, 

919 (2011). Ample testimony documented that Kim's conduct was 

foreseeable given his past behavior. Dr. Ann Ganley succinctly noted that 

"prevention of domestic violence is murder prevention." RP (Ganley): 45. 

See also, CP 419, 429. Even the City's expert, Sergeant Ovens, testified 

that if an officer failed to enforce an anti-harassment order, someone could 

get killed. RP (Ovens): 69. 
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In sum, like Robb and Coffel, this is an affinnative acts case. The 

City's officers undertook service on Kim. In undertaking such service, 

they acted negligently; they were oblivious to their obligation to enforce 

the court's harassment prevention order in no small part because they had 

not read it. That negligence resulted in Roznowski's tragic, and avoidable, 

death, as the jury concluded. The public duty doctrine simply did not 

apply here. 

(3) Even if the Public Duty Doctrine Applies Here. the 
Exceptions to that Doctrine Control 

Even if the public duty doctrine were to apply in this case, there 

are at least four exceptions to the public duty doctrine: (1) legislative 

intent, (2) failure to enforce, (3) special relationship, and (4) rescue 

doctrine. Bailey v. Town of Forks, 108 Wn.2d 262, 268, 737 P.2d 1257 

(1987). These exceptions have "virtually consumed the rule," id at 267. 

The "public duty doctrine" does not apply if any of the four "exceptions" 

are in play. The first three ofthose exceptions apply here. 

(a) Failure to Enforce Exception 

The City argues in its brief at 27-31 that the failure to enforce 

exception to the public duty doctrine does not apply. It is wrong. That 

exception applies where "governmental agents responsible for enforcing 

statutory requirements possess actual knowledge of a statutory violation" 
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and "fail to take corrective action despite a statutory duty to do so[.]" 

Bailey, 108 Wn.2d at 268; Campbell v. City of Bellevue, 85 Wn.2d 1, 13, 

530 P.2d 234 (1975).22 The classic case is Bailey. There, a police officer 

knew the driver of a vehicle was drunk, but failed to arrest him. The 

officer is not required to realize a crime is being committed to trigger 

liability; "knowledge of facts constituting the statutory violation, rather 

than knowledge of the statutory violation itself, is all that is required." 

Coffel, 58 Wn. App. at 523. 

This exception to the public duty doctrine has been applied in the 

context of RCW 10.99. Donaldson v. City of Seattle, 65 Wn. App. 661, 

831 P.2d 1098 (1992), review dismissed, 120 Wn.2d 1031 (1993); 

Rodriguez v. Perez, 99 Wn. App. 439, 994 P.2d 874, review denied, 141 

Wn.2d 1020 (2000). In Roy v. City of Everett, 118 Wn.2d 352, 823 P.2d 

1084 (1992), the Supreme Court declined to apply the immunity afforded 

police officers for good faith enforcement of RCW 10.99.070. The Court 

22 The public duty doctrine was first discussed in Washington in Campbell. 
There, a city inspector failed to disconnect a nonconfonning lighting system running 
under a local stream, a failure which later resulted in the electrocution of the plaintiff 
downstream. 85 Wn.2d at 2-6. On appeal, Bellevue argued that its enactment of 
"electrical safety regulations and provisions for inspection and enforcement" gave rise 
only to a "broad general responsibility to the public at large rather than to individual 
members of the public." Id. at 9. Our Supreme Court applied the public duty doctrine as 
developed in New York cases, but it went on to hold that liability would be imposed 
"where a relationship exists or has developed between an injured plaintiff and agents of 
the municipality creating a duty to perfonn a mandated act for the benefit of particular 
persons or class of persons." Id. at 10 (emphasis added). The Campbell court affinned 
liability as to the city, noting that the Bellevue inspector had knowledge of this particular 
nonconfonning wiring system and the danger it posed to nearby residents. Id at 13. 
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held that the plaintiffs stated a cause of action for a year-long failure of the 

Everett Police Department to enforce the law and to protect the plaintiff 

and her daughter from their abuser's "reign of terror," where the officers 

knew of the abuser's conduct. 118 Wn.2d at 354. 

The City's core argument is that Officer Hensing was entitled to 

ignore the terms of the court's harassment prevention order.23 Indeed, he 

was entitled to choose to not even read it. Officer Hensing must be held to 

know the contents of the very papers he was serving on Kim. Had he 

merely read them and the accompanying information sheet intended for 

law enforcement officers, he would have known Kim had no business 

being within 500 feet of Roznowski's home or anywhere near her. Kim 

was in violation of the court's order when Hensing saw him at 

Roznowski's residence. RP (Van Blaricom 12/13/10): 30. 

The duty of police officers with respect to an anti-harassment order 

under RCW 10.14 is clear?4 The officers must serve the order, RCW 

23 As noted supra, the City does not favor the Court with the language of the 
order. 

24 Hensing's duty under RCW 10.99 is equally unambiguous. "The primary 
duty of peace officers, when responding to a domestic violence situation, is to enforce the 
laws allegedly violated and to protect the complaining party." RCW 10.99.030(5). More 
specifically: 

A peace officer in this state shall enforce an order issued by any court 
in this state restricting a defendant's ability to have contact with a 
victim by arresting and taking the defendant into custody, pending 
release on bail, personal recognizance, or court order, when the officer 
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10.14.100(2), and cause the order to be entered in the law enforcement 

criminal intelligence data base. RCW 10.14.110(1). Violation of the 

order is a gross misdemeanor, RCW 10.14.170, for which the harasser can 

be arrested. RCW 10.14.120. See generally, Trummel v. Mitchell, 156 

Wn.2d 653, 131 P.3d 305 (2006) (court partially upholds anti-harassment 

order by administrator of senior housing facility against resident); 

Emmerson v. Weilep, 126 Wn. App. 930, 110 P.3d 214, review denied, 

155 Wn.2d 1026 (2005) (harassment of City code enforcement officer); 

Ledgerwood v. Lansdowne, 120 Wn. App. 414, 85 P.3d 950 (2004) 

(landowner harassment of cattle rancher). 

As the plaintiffs' witnesses repeatedly testified, an order under 

RCW 10.14 is a form of DV order; RCW 10.14 does not create a "second 

class" order. RP (Van Blaricom 12/9/10): 17-18; RP (Van Blaricom 

12/13/10): 36,43-47; RP (Stamper): 60-61. It was a court order. Hensing 

knew that its violation subjected Kim to arrest and he had to enforce it. 

RP (Hensing): 83-84. Officer Hensing was obliged to enforce it when 

Kim violated it in his presence. RCW 10.31.100(8). His failure to enforce 

the order resulted in Kim's return to Roznowski's home and her death. 

has probable cause to believe that the defendant has violated the terms 
of that order. 

RCW 10.99.055. 
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The trial court here properly rejected the City's fixation on the 

mandatory arrest feature of RCW 10.99, as opposed to the discretionary 

arrest feature of RCW 10.14 for violation of an harassment prevention 

order. Orders under RCW 10.14 are not a second class of court orders to 

be ignored by the police: 

While Officer Hensing may not have been statutorily 
obligated to arrest Kim for Kim's violation of the Order of 
Protection after he was served in Roznowski's home, this 
does not lead to the conclusion that Hensing had no duty to 
enforce the Order of Protection. On the contrary, it is 
axiomatic that police have a duty to enforce court orders. 
Court orders would be meaningless if the police were free 
to treat them as optional. 

CP 23 (Court's bold). 

Despite his duty under the law, Officer Hensing left Roznowski's 

home knowing that Kim remained in the residence in violation of the 

terms of the order that he had just been served. 

In sum, this is not like the cases where the enforcement officer 

lacked knowledge of a statutory violation, Halleran v. Nu West, Inc., 123 

Wn. App. 701,98 P.3d 52 (2004), review denied, 154 Wn.2d 1005 (2005) 

or general violations of law were at stake, McKasson v. State, 55 Wn. 

App. 18, 776 P.2d 971, review denied, 113 Wn.2d 1026 (1989). Here, a 

specific court order, a clear and mandatory directive, was present. The 

failure to enforce exception applies. 
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(b) Legislative Intent Exception 

The City contends that the legislative intent exception does not 

apply because RCW 10.14 does not specifically mention a duty to 

guarantee harassment victims' safety. Br. of Appellant at 31-33. This is 

inconsistent with its own earlier acknowledgement at 31 that Roznowski 

"is in the class RCW 10.14 intends to protect." The trial court understood 

that Roznowski was the intended beneficiary ofRCW 10.14. 

In this case, Officer Rensing knew he was serving a 
court order that prohibited Kim from having contact with 
Roznowski and that prohibited Kim from being within 500 
feet of Roznowski's home. Re knew that the order was for 
Roznowski's personal protection-not for the protection of 
the public at large. Roznowski clearly was within the class 
of persons that Chapter 10.14 RCW was intended to 
protect, and that this particular order was intended to 
protect. Officer Rensing knew that Kim was in violation of 
the Order of Protection because he served Kim with the 
Order in Roznowski's home. Yet Officer Rensing walked 
away, leaving Kim in ongoing violation of the Order. 
Officer Rensing also knew (or should have known) that 
Roznowski had alleged under oath that Kim was capable of 
violence. While Officer Rensing may not have had a duty 
to arrest Kim, he nonetheless had a duty to enforce the 
court order and to make sure that Kim left Roznowski's 
home. 

CP 24 (Court's bold). 

The public duty doctrine does not apply where the Legislature has 

evidenced a clear intent to protect a particular class of persons. Halvorson 

v. Dahl, 89 Wn.2d 673, 676, 574 P.2d 1190 (1978). Where this 
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"legislative intent" exception applies, a member of the identified class 

may bring a tort action against the governmental entity for its violation of 

the statute.25 An actionable duty will be imposed based on the text of a 

municipal code, statute, or ordinance "if that code by its terms evidences a 

clear intent to identify and protect a particular and circumscribed class of 

persons." Halvorson, 89 Wn.2d at 676. Citing the text of the Seattle 

Housing code, the Halvorson court confirmed that Seattle had an 

actionable duty, running to "building occupants," that derived from the 

local fire codes. ld. at 677. 

The legislative intent exception has been addressed in a variety of 

cases involving the statutory duty to investigate and handle reports of 

child abuse or neglect. Beginning with Lesley v. Dep't of Social & Health 

Services, 83 Wn. App. 263, 921 P.2d 1066 (1996), review denied, 131 

Wn.2d 1026 (1997), Washington courts have recognized that children 

harmed by the government's failure to protect them from abuse state a 

cause of action based on RCW 26.44. The courts even recognize a duty 

25 This exception was well articulated by the Donaldson court: 

It is well established that a statute which creates a governmental duty to 
protect particular individuals can be the basis for a negligence action 
where the statute is violated and the injured party was one of the 
persons designed to be protected. If the legislation evidences a clear 
intent to identify a particular and circumscribed class of persons, such 
persons may bring an action in tort for violation of the statute. 

65 Wn. App. at 667-68. 
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based on that statute to parents wrongfully accused of child abuse. Tyner 

v. Dep't of Soc. & Health Services, 141 Wn.2d 68, 1 P.3d 1148 (2000). 

But our Supreme Court in its recent decisions has carefully adhered to the 

statutory language of RCW 26.44 in addressing duty. See, e.g., Sheikh v. 

Choe, 156 Wn.2d 441, 128 P.3d 574 (2006) (State owed no duty to 

victims of 2 children subject to dependency orders); Beggs v. Dep't of Soc. 

& Health Servs., 171 Wn.2d 69, 247 P.3d 421 (2011) (cause of action 

stated under RCW 26.44 against physicians who failed to report child 

abuse/neglect not precluded by medical malpractice statute, RCW 7.70). 

The duty owed by the government is circumscribed by the specific 

language of the statutes at issue. 

As it pertains to this case, the Legislature has expressed a clear 

intent to protect victims of domestic violence and harassment. Roznowski 

was a victim of domestic violence and harassment, and she was certainly 

within the class of persons the Legislature intended to protect when 

enacting RCW 10.14. 

In arguing that RCW 10.99, dealing with domestic violence, was 

not applicable, the City put that statute at issue in this case. The City 

obtained jury instructions on RCW 10.99, CP 2183-84, consistent with its 

requested instructions. CP 1978-80. RCW 10.99 was substantially 

amended in 1984 to provide for no-contact orders in instances where 
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persons living in the same household engaged in violent conduct. RCW 

10.99.010 expressed the intent of the Legislature in enacting such 

legislation. See Appendix. The Legislature even took the unusual step of 

providing for mandatory arrests where domestic violence was present. 

RCW 10.99.0SS?6 This legislation was highly controversial as the 

legislative history materials form the Archives of the Office of the 

Secretary of State document. See Appendix E. 27 

In 1987, the Legislature provided a civil remedy for harassment, 

authorizing an initial ex parte order of protection where a party 

demonstrated reasonable proof of unlawful harassment of that party by the 

respondent and that great or irreparable harm would result to the petitioner 

where the temporary order was not granted. RCW 10.14.080(1). See a/so, 

Appendix F. A respondent was entitled to a hearing on a more permanent 

order where the petitioner bore the burden of proving harassment by a 

preponderance of the evidence. RCW 10.14.080(3). Harassment was 

defined in RCW 10.14.020(1) as "a knowing and willful course of conduct 

directed at a specific person which seriously alarms, annoys, harasses, or 

26 The trial court instructed the jury on DV orders in Instruction Numbers 16-
17. CP 2183-84. 

27 In this case, Romowski may have qualified for an order under RCW 10.99 
because she and Kim were in a domestic relationship. RCW 10.99.020(3-4, 8). But 
RCW 10.14.130 precludes issuance of a no-contact order under RCW 10.14 if RCW 
10.99 applies. 
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is detrimental to such person, and which serves or legitimate or lawful 

purpose." The activities of the harasser cannot be isolated events but must 

be a pattern of behavior over time. RCW 10.14.020(2); RCW 10.14.030. 

The legislative intent to protect harassment victims was unequivocal. 

RCW 10.14.010. See Appendix. 

Violation of that order subjects the harasser to contempt penalties, 

RCW 10.14.120, and arrest for gross misdemeanor. RCW 10.14.170.28 

Police officers have express authority to effectuate a warrantless arrest of 

a violator of an harassment prevention order. RCW 10.31.100(8). 

RCW 10.14 was intended to benefit Roznowski personally as a 

prospective victim of domestic violence and/or harassment by Kim. The 

City wants to argue that anti-harassment orders are somehow less 

"important" than DV orders, although issued by a court, and a tolerance 

policy toward harassment is justifiable. It is wrong. For purposes of the 

duty analysis,29 the City's attempt to draw a distinction between the two 

statutory schemes because of the mandatory arrest feature of RCW 10.99 

is unavailing. Both statutes were meant to be properly implemented by the 

28 This discussion is entirely consistent with the trial court's Instructions 
Numbers 14-15. CP 2181-82. 

29 Throughout its brief, the City attempts to assert that its officers did not 
breach the "standard of care" for police officers serving and enforcing anti-harassment 
orders. But this is not so much a duty issue, a question of law for the court, as it is a jury 
issue. The jury resolved that issue against the City. 

Brief of Respondents - 36 



City's police, for Roznowski's benefit. She was clearly in the class of 

persons for whom the statutes applied. 

The City's contention that an harassment prevention order is a 

second class court order that need not be enforced is inconsistent with the 

purpose of the anti-harassment statute expressed in RCW 10.14.010, and 

the legislative history of the enactment.30 It further defies common sense 

to believe that the Legislature, that expressed its intent in RCW 10.14.010 

to treat harassment protection as "an important governmental objective" 

and to "prevent all further unwanted contact between the victim and the 

[harasser]" somehow intended that officers could be as cavalier about 

serving and enforcing harassment prevention orders as were Federal 

Way's here. Harassment victims like Roznowski were clearly intended to 

be protected by the statute. 

RCW 10.14 was designed to maximize the protection to the victim, 

ensure enforcement of the laws, and prevent "all further unwanted contact 

between the victim and the perpetrator." Given this statutory scheme, the 

30 A criminal anti-harassment was enacted by the Legislature in 1985. Chap. 
288, Laws of 1985. That law is codified in RCW 9A.46. After an incident in the Alki 
neighborhood of West Seattle in September, 1986 in which Eia Sundby was stalked, 
harassed, and later stabbed to death by a former Metro bus driver, (see Tab Melton, Tad 
Shannon, New charge due in murder; weapon found, w. Seattle Herald, Sept. 18, 1986; 
Tab Melton, New charge filed in Beach Drive killing, W. Seattle Herald, Sept. 25, 1986; 
Tad Shannon, Parents Friends seek answers in killing, W. Seattle Herald, Oct. 9, 1985; 
Tad Shannon, Harassment, W. Seattle Herald, November 13, 1985), civil anti
harassment legislation later codified in RCW 10.14 was introduced and enacted. Chap. 
280, Laws of 1987. 
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Legislature intended to impose a duty on law enforcement (and others) to 

protect victims of harassment. Just as domestic violence is not subject to 

the public duty doctrine, Roy, 118 Wn.2d at 358; Donaldson, 65 Wn. App. 

at 666-68 (legislature's intent to protect victims of domestic violence is 

clear; "public duty doctrine" does not bar negligence claims by victims of 

domestic violence), the public duty exception for legislative intent applies 

to harassment victims like Roznowski. 

( c) Special Relationship Exception 

The City argues in its brief at 33-36 that the special relationship 

exception does not apply,31 but it only discusses one aspect of that 

exception. A duty of care arises where the government defendant and the 

plaintiff have a special relationship that sets the plaintiff apart from the 

public in general. Babcock, 144 Wn.2d at 786. See also, Restatement 

(Second) of Torts § 315. A sufficient relationship exists wherever (1) 

there is direct contact between the public official and the injured plaintiff 

which sets the latter apart from the general public, (2) there are assurances 

31 Contrary to its argument in the Statement of the Case, br. of appellant at 10 
n.5, the special relationship argument has not been abandoned. 
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given,32 and (3) the contact gives rise to justifiable reliance on the part of 

the plaintiff. Beal for Martinez v. City of Seattle, 134 Wn.2d 769, 785, 

954 P.2d 237 (1998). "As to the second element, the assurances need not 

always be specifically averred, as some relationships carry the implicit 

character of assurance." Chambers-Castanes v. King County, 100 Wn.2d 

275, 286, 669 P.2d 451 (1983). In rejecting a public duty doctrine 

defense, this Court stated in Munich v. Skagit Emergency Communications 

Center, 161 Wn. App. 116, 250 P.3d 491 (2011), that the assurance need 

not be false or inaccurate. A representation by the 911 operator there to 

the victim that a deputy was "en route" to him was a sufficient assurance 

to meet the special relationship exception.33 

This special relationship exception has been explored in a number 

of cases involving 911 calls. In Chambers-Castanes, the first of those 

cases, our Supreme Court detem1ined there was privity between a caller to 

the 911 operator and King County where there the call involved assaults in 

progress and the operator assured one of the victims that police officers 

would be there shortly. The victims relied on the assurances. 

32 Whether statements made by 911 operator to victim of beating and rape 
constituted express assurance is a question of fact. Noakes v. City of Seattle, 77 Wn. 
App. 694, 699-700, 895 P.2d 842, review denied, 127 Wn.2d 1021 (1995). 

33 It is noteworthy that this Court in Munich distinguished Vergeson v. Kitsap 
County, 145 Wn. App. 526, 186 P.3d 1140 (2008), the Division II case upon which the 
City so heavily relies. Br. of Appellant at 30, 33. 
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Subsequently in Beal, a victim of domestic violence was murdered 

by her estranged husband when she went to his apartment to get some of 

her family's belongings. Beal, 134 Wn.2d at 773.34 Prior to the shooting, 

the victim had dialed 911, told the operator that her husband was next 

door, and that he would not let her get her property out of his apartment. 

Id. In response, the operator told her that "we're going to send somebody 

there" and "we'll get the police over there for you okay?" Id. at 774. A 

few minutes later, while the victim was waiting for the police to arrive, her 

estranged husband shot and killed her. Id. In rejecting Seattle's argument 

that the public duty doctrine barred the claim, our Supreme Court held that 

the dispatcher's statement ("we're going to send somebody there") created 

a special relationship and created a duty to provide police services to the 

victim. Id. at 785-86. 

In Bratton v. Welp, 145 Wn.2d 572, 39 P.3d 959 (2002), the 

Supreme Court filed a per curiam opinion reversing a Court of Appeals 

decision that reversed a trial court that had refused to dismiss a negligence 

claim based on the public duty doctrine. There, an assault on the 

plaintiffs sister and threats to the plaintiff by her mother's neighbor were 

reported to a 911 operator. The police assured the plaintiff that the 

34 Lacking any ability to distinguish the Court's holding in Beat, the City resorts 
to the cheap trick of citing a dissent authored by appellate counsel for the City when he 
was a Supreme Court justice. Apparently, the City is not aware that a dissent is not 
precedent for its misguided position here. 
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neighbor ''would be arrested the next time he caused an assurance." Id. at 

575. In a subsequent altercation with the neighbor, the family called 911 

three times. The neighbor shot the plaintiff three times. The Court noted 

that privity must be broadly construed: "in cases based on failure by the 

police to timely respond to requests for assistance, it refers to the 

relationship between the public entity and a reasonably foreseeable 

plaintiff." Id. at 577. The Court also held that assurances made to another 

person that police would be dispatched were sufficient. Id. 

By contrast, in Harvey v. County o/Snohomish, 157 Wn.2d 33, 134 

P.3d 216 (2006), this Court noted the facts in Chambers-Castanes, Beal, 

and Bratton, but held that no duty was owed where calls were made to the 

County's 911 operator regarding a man who attacked the plaintiff claiming 

he was on a mission from God. About 15 minutes elapsed between the 

initial call and the man's shooting rampage in which he shot the plaintiff 

six times. The Court carefully scanned the record, holding that there was 

no assurance made to the plaintiff by the operator who only offered factual 

statements regarding the status of police activities. 

See also, Torres v. City 0/ Anacortes, 97 Wn. App. 64, 981 P.2d 

891 (1999), review denied, 140 Wn.2d 1007 (2000) (court held that 

response to a domestic violence victim by police with recommendation 

that she seek a no-contact order and service or order was sufficient to 
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establish privity, but not enough to create fact question on assurance; 

question of fact arose as to assurance where police promised to forward 

information to the prosecutor for a charging decision but failed to do so). 

Like the victim in Beal, Roznowski contacted the police and 

received assurances (both express and implied) that an officer would serve 

the order and remove Kim from her home. The first assurances were 

made by Officer Parker on April 30, 2008, and employee Gretchen Sund 

later accepted the order (and the completed LEIS) and agreed to have them 

served by the City's Police Department. Roznowski's emails confirm 

these contacts and her reliance on the police. One email stated: "They 

will actually stay here while he gets his stuff out." Ex. 8. Another said: 

"[O]nce served the temp order he'll be escorted out and can't call, visit, 

come near here within 500 feet." Ex. 9. Like the victim in Beal, 

Roznowski was killed when the police failed to follow through and protect 

her. Roznowski's contacts with FWPD set her apart from the "nebulous 

public," and this relationship places Roznowski's claims beyond the reach 

of the public duty doctrine. Taylor v. Stevens County, 111 Wn.2d 159, 

166, 759 P.2d 447 (1988); Babcock, 144 Wn.2d at 786. 

A second type of "special relationship" case is present in 

Washington where the government agency has a special relationship with 

a third person who causes injury to the plaintiff. The public duty doctrine 
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does not apply where "a special relation exists between the actor and the 

third person which imposes a duty upon the actor to control the third 

person's conduct." Restatement (Second) of Torts § 315. See Caulfield v. 

Kitsap County, 108 Wn. App. 242,29 P.3d 738 (2001) (county undertook 

in-home care of MS patient and was liable when caregiver county 

provided was negligent in providing care). There are numerous examples 

of such a special relationship in case law. See, e.g., Petersen v. State, 100 

Wn.2d 421,426,671 P.2d 230 (1983) (State had special relationship with 

patient recently released from Western State Hospital); Taggart v. State, 

118 Wn.2d 195, 218 nA, 822 P.2d 243 (1992) (supervised offender 

assaulted plaintiff); Hertog, ex reI. S.A.H v. City of Seattle, 138 Wn.2d 

265, 979 P.2d 400 (1999) (offender under supervision of city probation 

officers and county pre-release counselors raped 6-year-old child); Joyce 

v. Dep't ofCorrs., 155 Wn.2d 306,119 P.3d 825 (2005) (offender under 

DOC community supervision killed motorist while driving a stolen 

vehicle); Gregoire v. City of Oak Harbor, 170 Wn.2d 628, 244 P.3d 924 

(2010) Gail had duty to protect inmate). 

In Estate of Jones v. State, 107 Wn. App. 510, 15 P.3d 180 (2000), 

review denied, 145 Wn.2d 1025 (2002), this Court held that the State had a 

duty to the murder victim of a juvenile offender who escaped from a group 

care facility for juveniles. The juvenile offender had a history of parole 
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violations that should have disqualified him from placement in a group 

care facility. See also, Estate of Bordon ex reI. Anderson v. Dep't of 

Corrs., 122 Wn. App. 227, 95 P.3d 764 (2004), review denied, 154 Wn.2d 

1003 (2005). 

Here, the anti-harassment order specifically directed the City to 

restrain Kim from coming into contact with Roznowski. The City had a 

court-ordered responsibility with respect to Kim that takes the case within 

the special relationship exception. Thus, where the City had an explicit 

responsibility under the no-contact order issued by the court as to Kim to 

separate him from Roznowski, but failed to do so, the public duty doctrine 

is inapplicable. Either aspect of the special relationship exception applies 

here. 

(4) The Trial Court Did Not Abuse Its Discretion as to the 
Daughters' Claims Where the Jury Found the City 
Negligent and that Its Negligence Was the Proximate Cause 
of Harm to the Daughters but Awarded No Damages 

The City asserts that the trial court erred in granting the CR 59 

motion of Roznowski's daughters where the jury awarded no damages to 

them. Br. of Appellant at 46-49. The City is wrong because the trial court 

had discretion to award a new trial under the circumstances present here 

and that court did not abuse its discretion, as its thoughtful order granting 

a new trial attests. CP 2146-50. 
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Washburn and Loh had a cause of action against the City of loss of 

parental consortium. Washington law has long recognized such a cause of 

action in tort. Ueland v. Reynolds Metals Co., 103 Wn.2d 131, 134-36, 

691 P.2d 190 (1984). Ordinarily, this action is brought as part of the 

wrongful death action. Kelley v. Centennial Contractors Enterprises, Inc., 

169 Wn.2d 381,236 P.3d 197 (2010). 

This Court reviews the order granting a new trial on an abuse of 

discretion standard of review. "The granting of a new trial on grounds of 

inadequate damages is peculiarly within the discretion of the trial court," 

and the Court's decision will not be disturbed absent a "manifest abuse of 

discretion." Wooldridge v. Woolett, 96 Wn.2d 659, 668, 638 P.2d 566 

(1981); RCW 4.76.030; CR 59(a)(7).35 A much stronger showing of abuse 

of discretion is required to set aside an order granting a new trial than an 

order denying a new trial because the latter concludes the parties' rights. 

Palmer v. Jensen, 132 Wn.2d 193, 197,937 P.2d 597 (1997). 

The jury here found the City negligent and concluded that its 

negligence was a proximate cause of Roznowski's death. CP 728.36 The 

jury awarded damages to Roznowski's estate, but failed to award any 

35 CR 59(a)(7) and RCW 4.76.030 are in the Appendix. 

36 In Instruction 18, CP 2185, the jury was specifically instructed that the loss of 
Roznowski's "love, care, companionship, and guidance" was compensable to the 
daughters. 
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damages whatsoever to Carola Washburn and Janet Loh, her two 

surviving daughters. CP 729. The uncontroverted evidence at trial 

showed that the daughters had exceptionally strong relationships with their 

mother and that the loss of their mother's love, care, and companionship, 

and guidance has been overwhelming and incredibly difficult for both 

Washburn and Loh. Where substantial evidence supported the jury's 

findings of negligence, proximate cause, and damages to Roznowski's 

estate, the jury's finding of zero damages on the daughters' claims was 

reversible error. 

Washburn and Loh presented ample evidence documenting the 

strength of Roznowski's relationship with her daughters through the 

testimony of family friend Inga Grayson (RP (Grayson): 7, 8, 11, 14) and 

daughters Janet Loh (RP (Loh 12114): 8, 16, (12/15): 2) and Carola 

Washburn (RP (Washburn): 6, 17, 22, 27). Similarly, there was ample 

testimony documenting the devastation experienced by the daughters as a 

consequence of their mother's brutal murder. RP (Grayson): 53; RP (Loh 

12115): 24, 26; RP (Washburn): 47, 50-51. The City never challenged the 

relationship at any point in the proceedings - not during opening 

statement, cross-examination, or closing argument. 

Our Supreme Court has found that a trial court abuses its discretion 

if it denies a motion for a new trial where the verdict is plainly 
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insufficient. Palmer, 132 Wn.2d at 198. In Palmer, a mother and son 

were injured in a car accident. At the conclusion of the trial, the jury 

awarded Palmer and her son $8,414.89 and $34 respectively in special 

damages, but no general damages. After the jury returned its verdict, 

Palmer moved for an additur or alternatively a new trial pursuant to CR 

59(a), arguing the verdict was insufficient because it failed to include 

general damages. The trial court denied the motion, and the Court of 

Appeals affirmed, but the Supreme Court reversed and remanded for a 

new trial on the issue of damages only. The Supreme Court held that "a 

plaintiff who substantiates her pain and suffering with evidence is entitled 

to general damages." Id. at 201. 

This same issue was addressed by the Court of Appeals in 

Fahndrich v. Williams, 147 Wn. App. 302, 194 P.3d 1005 (2008). There, 

the plaintiff was involved in two separate automobile accidents, and 

brought suit against both drivers. The jury found for the plaintiff and 

awarded special damages against both defendants, but the jury failed to 

include any non-economic damages and entered "zero" on that portion of 

the verdict form. The plaintiff moved for a new trial "because the jury 

awarded only economic damages and no non-economic damages for her 

pain and suffering." Id. at 305. Because the jury had entered "zero for 

non-economic damages on its verdict form," the court limited its review to 
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the issue of "whether the evidence support[ ed] the jury's failure to award 

non-economic damages." Id. at 306-07. Observing that the plaintiff had 

"presented extensive evidence of her pain and suffering" and that the 

defendants "presented no evidence to contradict it," the Court of Appeals 

then remanded for a new trial on the limited issue of damages. Id. at 308-

09. 

Numerous Washington cases have provided that a new trial is 

necessary where the jury finds for the plaintiff, but then fails to make an 

award for one or more categories of damages that are not subject to 

dispute. See, e.g., Ide v. Stoltenow, 47 Wn.2d 847, 851, 289 P.2d 1007 

(1955) (affirming trial court's grant of new trial on damages where jury 

awarded less than $500 in general damages to victim of automobile 

collision); Krivanek v. Fibreboard Corp., 72 Wn. App. 632, 636-37, 865 

P.2d 527 (1993), review denied, 124 Wn.2d 1005 (1994) (reversing trial 

court and remanding for new trial on damages where jury's award failed to 

include adequate compensation for economic loss to surviving spouse of 

deceased). 

The City ignores the foregoing authorities and the trial court's 

decision, arguing instead that the issue is one of segregation of harm. The 

City simply neglects to perceive that the loss of parental consortium here, 

for which there was ample evidence, is a distinct basis for recovery of 
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general damages by Washburn and Loh. All of the City's speculation in 

its brief at 48-49 notwithstanding,37 it was found to be negligent by the 

jury. For such negligence, Roznowski's daughters were entitled to recover 

damages for loss of parental consortium based upon the evidence they 

adduced at trial regarding their relationship with their mother. The trial 

court was entirely correct in concluding that the jury failed to address such 

damages. 

In sum, the trial court's decision is amply supported in the case 

law; that court did not abuse its discretion, and its decision should be 

affirmed. 

F. CONCLUSION 

The City owed Roznowski a duty of care, but breached that duty 

by the cavalier attitude of its police officers toward a harassment victim. 

The City's officers were ill-trained on harassment and acted negligently in 

failing to properly protect Roznowski from Kim. Hensing had not read 

Roznowski's petition, the court order, or the LEIS designed to afford 

Roznowski protection. As this is a case involving the City's failure to take 

affirmative steps, the public duty doctrine is inapplicable for the reasons 

this Court articulated in Robb and Coffel. Even if the doctrine applies, its 

37 The City also seems to complain about the jury verdict form. Br. of 
Appellant at 49. It has not assigned error to that verdict form, waiving its belated 
assertion of error in connection with it. 
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many exceptions control. The public duty doctrine afforded the City no 

immunity for its negligent and often callous behavior toward an 

harassment victim. 

The trial court properly instructed on the law of negligence and the 

jury correctly returned a verdict for the Estate. The jury, however, erred in 

awarding no damages to Roznowski's daughters when it ruled the City 

was negligent and such negligence was the proximate cause of harm to the 

daughters. 

This Court should affirm the judgment on the verdict of the jury 

and the trial court's decision to allow a new trial to the daughters on 

damages. Costs on appeal should be awarded to Washburn. 

DATED this~day of July, 2011. 
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APPENDIX 



CR 59(a)(7): 

On the motion of the party aggrieved, a verdict may be 
vacated and a new trial granted to all or any of the parties, 
and on all issues, or on some of the issues when such issues 
are clearly and fairly separable and distinct, ... Such 
motion may be granted for anyone of the following causes 
materially affecting the substantial rights of such parties: 

* * * 

(5) Damages so excessive or inadequate as unmistakably 
to indicate that the verdict must have been the result of 
passion or prejudice; 

* * * 

(7) That there is no evidence or reasonable inference from 
the evidence to justify the verdict or the decision, or that it 
is contrary to law; 

* * * 

(9) That substantial justice has not been done. 

RCW 4.76.030: 

If the trial court shall, upon a motion for new trial, find the 
damages awarded by a jury to be so excessive or inadequate as 
unmistakably to indicate that the amount thereof must have been 
the result of passion or prejudice, the trial court may order a new 
trial or may enter an order providing for a new trial unless the 
party adversely affected shall consent to a reduction or increase of 
such verdict, and if such party shall file such consent and the 
opposite party shall thereafter appeal from the judgment entered, 
the party who shall have filed such consent shall not be bound 
thereby, but upon such appeal the court of appeals or the supreme 
court shall, without the necessity of a formal cross-appeal, review 
de novo the action of the trial court in requiring such reduction or 
increase, and there shall be a presumption that the amount of 



damages awarded by the verdict of the jury was correct and such 
amount shall prevail, unless the court of appeals or the supreme 
court shall find from the record that the damages awarded in such 
verdict by the jury were so excessive or so inadequate as 
unmistakably to indicate that the amount of the verdict must have 
been the result of passion or prejudice. 

RCW 10.14.010: 

The legislature fmds that serious, personal harassment 
through repeated invasions of a person's privacy by acts 
and words showing a pattern of harassment designed to 
coerce, intimidate, or humiliate the victim is increasing. 
The legislature further finds that the prevention of such 
harassment is an important governmental objective. This 
chapter is intended to provide victims with a speedy and 
inexpensive method of obtaining civil antiharassment 
protection orders preventing all further unwanted contact 
between the victim and the perpetrator. 

RCW 10.99.010: 

The purpose of this chapter is to recognize the 
importance of domestic violence as a serious crime against 
society and to assure the victim of domestic violence the 
maximum protection from abuse which the law and those 
who enforce the law can provide. The Legislature finds 
that the existing criminal statutes are adequate to provide 
protection for victims of domestic violence. However, 
previous societal attitudes have been reflected in policies 
and practices of law enforcement agencies and prosecutors 
which have resulted in differing treatment of crimes 
occurring between cohabitants and of the same crimes 
occurring between strangers. Only recently has public 
perception of the serious consequences of domestic 
violence to society and to the victims led to the recognition 
of the necessity for early intervention by law enforcement 
agencies. It is the intent of the Legislature that the official 
response to cases of domestic violence shall stress the 



enforcement of the laws to protect the victim and shall 
communicate the attitude that violent behavior is not 
excused or tolerated. Furthermore, it is the intent of the 
Legislature that crimina1laws be enforced without regard to 
whether the persons involved are or were married, 
cohabiting, or involved in a relationship. 
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Y. IHii ,C0UHT '{ 
$,I)PE!HbR CGUR T CLEnK 

K.ENT, WI. . 

SUPERlORCOURTOF.WASHINGTON 0 8 -' 2 - 149 .o-,2·~ 1 KNT 
FOR KING COUNTY . 

NO. . KN'r 

,f j . ..... ~ I . ''l'EMPORARY PROTECTION ORDER 
, .. ':I I1tt.AEL k I ~'2#I'lu 51:..1 ~PI! AND NOTICE OF BEARlNG • Ali' . 

Petrtioner . ' DO , (TMORAH) 
VB. , . . ' 

. (Clerk's actlon required) 

PI'1{fL J<L.H i/-7/f!' N~' .earlngDFlteJlJiY 142008 
- --D-B- fmc: 8;30 a.m. Respondent 

at the Regionlll, Justic:e'Cenfert 401 Fourth 
Avenue Nor(h, ROfiin 3G, Kent. WA 9.8032 

W A:RNlNG ,TO THE RESPONDENT: Viblation of the prpvisions of this order with actual 
. :notlce of its tenns is n crlminfll offense under ehllPter lQ.14 RCW and will subject a violator to 
. arres}. Willful di/iObediel1ce· of the terms of this Qrder may ·also be contempt of court and subject 

,J. ~, to enalties under chn 'teI 7,21 [{CWo " . 

/1J No minors involved. o Identification ofn1mors (If applicable,; , 

MinortG NaIlle 
'(First, Mi~lule lliitial, Lnst) 

" J:.ge .Race ,Sex 

, ' 

" 

.' 

TEMP.PROT ORDINT OF .HI(O' (HARASSMENT) -10[2-
KNT UH·03,02OQ (1212005) en 65{b}, R0" 10,(4,080 (I), (2) 

.. 

... . 
.' 

. .. 

y 
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I t ,0 

" Bnsed ~lpon the petition, testimony, llnd case record, tile COUli finds tbat Ill) emergency exists and that a 
TemporafY Ordel' (or Pl'olection should be isslled withol1!-notice'to,the'-respondenl'!o IIvoid irreparnble 
~,ITISnillREFOREORDEREDTHAT: ' ' , 

/.~ ,Re8pon~enl is RESTRAINED frOl:i1 mnking any attempts to keep under surveiJlance,D petitioner 
... 0 any minors IlHmed in the table above,' , -" 

/ ' " 

fX1 Resp'ondent,is,RESTRAINED from maki!lg Ilny attempts to contnel ~petitjQneT 0 any niinors 
narryed in the table above,' " " . , 

'iZt R\lspondenl is RESTRAINED from entering or baing within 50D 'frfE 7 ( distance) 

of petitioner' s ~ residence 0 workplace 0 ~ther; ______ ---..J'--__ 

.. 0 The address is confidential 0 Petitioner waivl"s confidentilllity ofthe nddr~s Which is: 

o Ofhel~ _______________ --.-___ --" __ -:--_ 

, ' 

The Clerk of the Court shall forward n copy of this order, 011. or before the next JudiciaJ doy, to the law 
enforcement agency w.here petitioner Jives, which shall enter iHn tho oomputer-based' criminal 
intellig!5,nce' s~em use~l by .law ~nforcement jn this state to lis autstandin8, warr~ts, ' 

Petitioner lives within the city llmits Of __ ...:lF~rtP::;~....plp...4..b...u:.~4_' 

, 0 Petitioner lives outside cIty limits, in the counly of __ '~ ______ --It..-, 

SERVICE 

Petitioner shaJllln'ange tp have res~ondent persona·)))' served with Ii oopy oftlfe petitiol,l and tbi 
order. P6titionel' may choose to use 4he services of a legal process service; the law enforcement 
agency having jurisdiction where' the rispondent i-e~!des, or an adult who js npt'a party to this case. 
The server shall com lete and return to this court· roof of servloe. ' , 

The resp'oudent is directed ,to 'n1)Ilelir'and snow calise why the court shO'uld'!;ot enter!Ul ordel' effective 
for Dnc yelll:, or more, and why the court should not ord~r. the rellef requested by the petitioner or other' 

, ' relief the court deems proper, which may include :paymenl of costs. 
Falluioe to appear at the, hearing or to otherwise I'esponrl Wflll'tlSllltln tho 'court issuing ruf order for 
'prolec1it:m'pu,rSU81lt'to RCW 10.14 effective fOr'tI miniillUln of 01)0 from the date ofthe hearing. A 
copy of this Tempo.rary Protection Order and Nowee ofHeadn , as bren filed wltJl the Clerl< of the ' 
Court. , J' . 

This T~n1pot'ary Order for Pro flection 's effective until 10 ne:Xl}~a l\ fow 
the caption 0 p~gc on~: . : (1/ , 1 ~ , 
DATED • {_tf2.. t a po ~ ~ 

JUDGE/CO 

I acknowledge receipt of!l copy oftbis Order: 

Responden.t Date 

" 

0\ 

TEMP PROT GRDINT OF HRG (HA:RASSJ:vIEN'I)' ':Zo£1 ' 
KNT Ul-1,03.0200 (12t200~ CR 65(b), new 10,14.080 (I), (2) 

- -, 
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08 HAY - I PH r: I 3 

IN "TlillBUPEl,UOR COuRT OF WASmNGTON FOR KING COUN';I'Y 

,!9:fJ€!<,6/3L 15 . f4; 't;J ~Iv§/:./ NO: 0 8 - 2 - 1 4 9 0 2 - 1: liNT 
:Petitioner 
VB. 

fJf)O L. )< I It 
Respondent ' 

, , 

PFt.r.I'l10N FOR AN 
ORDERFORPROTECTION~AH ' 

(PToRAH) , 

,PETITIONER'S AFFIDAVIT 

"1.1 I am petitioning for an Order for Protection against Unlawful Harassment. 

1.2 (2ij I 9p1 the victim ofunla\Vnl) hal'a~srne~t committed \:iy the respondent, as described In the' " 
statement below. 
o 1 am tile parent or gunrdlan of child(ren) under age 18 and seek to restrain a perron l8 years !=>l' 
over from contact 'Yfjili my child(ren) oecause contact is detrimental, as described l.n tile statement 
below. 

, , 

1,3, How do you know the resp.<>EJle~t? ,0 neighbor 0 e:t or cu~:mnate D,co-workeF 
O'cx or current spouse [gI ex or,current partner.! girlfrielld I~ D casual , 

acquaintance' , , 
o relative: 0 other:,' t ' 

1.4 ,~The harassment took place ill King County, rg Respondent lives it! King 'Connty. 
, ' 

1.$ 1 (or the child I am seekffig to protect) ]18ve b~,phy8~ly or sexually assalllteQ., Ih,,-eatened ;with 
, Pbriealllarm, (5~ by tlle resppndeI1t. ~ Nt) ~ ~es, " , . .', " .'" , 

1.6 ~,~o c1Jildren are'iuYolyed, " 
[) 1 kin ~ t 1 b b]f f th f II ' 1 iJd am as' 19" or prri eet 011 on e a 0 e o OWing Cll ren: , 

Child's Name How Related to 
, , (First, Middle Initial, Last) Age Race SeX: :Petitioner 

1-" , 

-

.. M, /.' '\ 

/' 
'PITrFOR ORn, FOR :pROr(HARASS~N'f) (:rTOlZAH). Page 1 of~ 

; lJI-I;l;:mOO't912007) - RCW 10.14,040'(Ch. 117 L 2001 § 2) ",,", "", 

Respondent 
Resides 

With 

--
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, , 
, . 

V7 Qther court cases or nny olher protection, restraining or Il?"contnct orders involving me, the 
re.spondenl and the chlld(reh) are: . ' 

Case Number . C~u~t N~~~ (SuperiorlDistrict/MuniciPilll.'Case TiOe or Parties 

1.8 My ·address for the purpose of receiving service of any legal papers Is: 2£;/Z. Gt! .aSC &7J /6. 
, Pt:q)ettt'- 10 ff~ wf.J. 1c ~ ZO . (NOTE: If you wnnt to keep yonr residenUal' 
, .iu:1dl·ess 'confidentiai; ~~ alternate 'address where you agree to accept lilly legal documents. 

S'l' ATEMENT 
Unum/Ill Tlam.ysment means ,8 knowing ond wlllflll cou~'se of condnct directed at a specifi~ person which 
seriously nlnnl1ll1 8lUlOYS, or har-asses., ~r is delrinielltal to such person lind whlcl} serves' no legltirriate or 
lawflll purpose. , , 

, 
" 

The course ·of conduct' $llaU be SIlC~ as would canse B reasonllble person to suffer Bubstantial emoti~mal ' 
'distress and shall actually cause sub6tantial emolionat distress to the petitioner or when the course of 
conduc;:t Is contact 'by n person 18 years of age or over that would cause p reasonable parent to fear for the 
,weJl~belng of their child. . , 
Course of condrtct means a pattern of.conduct composed of n series ohets over II period ofume, l;Iowever 
shortt evidencing it continuity of purpose. Course of condllct Includes,· in additiOll to ally other fonn of 
communication, contact, or conduct, lile sending of an: electronlc commtlnication. Constitutionally 
~rotected activities are not in?!uded within the meaning,of course of conduct. 

, Desclibe,specl1ic acts of harassment and their RPl'l'oxbnate dnt(ls, 

Good Example: "0~ May 9, 2007, Terry called my house 1.9 Urnes between 1:00 a.m. and 4:00 a.m, 
saying '!hat if I didn't coro& outside to talk, 1- bad better have good .fire Insurance." 

:Bad EXfi!ll1lle: I4Terry harassed ,me. n . , 

The respondent bas committed acts of Ulllawful hllf88Sl1lent 2S follows: 
Most rec6nt aci of barassment Ilnd nRproximate ·dnte~ 

1/ptJ fRM,&4, f/./11?t;t6 /~y Pl1dL '8tH &GC/'1C1sE l' !jCJv6~ 
&tteVJ ~ Ct.6&d ?t/J~0'; h 16tG'l/~tt1~w T /)4&(1 Z C)/tfrU//Yer 
-[fitS' four ,of' /k"H);; dLol;(6 4-17;:.(' 4.; 8'['t£C.JC.. //.) It/lx, b (1/ 

, .,,',., .," "', / \ ',' 

)9./..0N(i, '77ff ;::'(?/VC''£; ;'.4btf.tJI:f"t.k-/lD /fisc. \rvt'~4IC;::S 6J'I'V Sf:O If o:t~ 

M-&c-.t;, l G:;::Jt/f' Iii It /If) T/ tJ.&: 11t:P??"" , //..1.,. ~(...t9N Zo Hp. '1'(;; 
2. '1;2..6 /'l"?t), /V"'rf(/.N~ UJf) S ;:}) O,)JG 

, Prior not'(s) of hllr88SIl'lent Ilnd approxJmate date: 

,I 

. *9 //~I1t... /1,.-r/rc./C.o 116td'7 B~e 8rJl&J--GC/c ,lkfa-tJN (7 
~I1HI( /.iJ..Jtp~~& MfttJvG /'r;~f/$ ;0«0 At;g~J1,-
66L.C'/'r" (£ / /Y G $, //1, a.l:ttlJt... 61:,qo&. ! fJ-1'f.,v '·T /0 r.~~ 
b;/h!1,t££"'T, PO£-.8!2L£ {JAlr'!,- Y)tJN)5',. !Iri~&(;;6?.4L~~ , 

:.1.-r,flt.!..f5 ~.tIVJ ,fib;: '@.H4'1'~:D ,1iV{6id.ti:L..L5.' I~ ~£. ' 

1111l' , . '(C~ntin~le on s:-pm:nle.page ~fneccss~ry,) S!!:l? IlTc;Y, 
'. plti' FpR ORD ,1:?OR PROT. (HARA~¥BN1? (PTOl~AH).- Pl\g~· ~Z'of 3' . " ". 
""UH2-0200(912007):" RCW 10.14:040' (Ch:'llTL 2002 §Z) , . .. 

PLA 000006 
f 
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. '. 
(Continue on separate page i r necessary). 

. ,. . '. 

! .c.erttfy u.nder penally of rerjury uoder (be laws of [he slate of Washington that (be 
-foregoing is (r,ue and correct. . 

. . . PttrTfiOH FOR ORDEn [;OR ·PROTECTION· ·1.;I1~mCI\I pIce {l( , 

{9t2000} . RCW 1,6 50.0)0 .. ---;--
, ': ';" .~ ... ' 7 ,,' 

. , ,. - .. - .... ~ -
'. " 

. . , 
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I 
.. , RELlEIP REQUESTED 

2.1 I request an Oruel' for Pl'otection, following a h.eating Ulal will: 

.I){J RESTRAIN respondent from making Any attempts [0 keep under surveilluJlce ~ me 
o Ule child(rep) named ill the table 'above, 

B RES'rRAIN respondent from making flDy altempts to contllyt, except for maiIlng of court 
doct)ments, F-J me 0 the c.hild(ren} named-in tne hio1e nbov~, " 

~ ,RESTRAIN respondent from enlering or be!~lg within 6c9f2 FIi;fZ (distance) of 

my S'residence 0 workplace 0 other: 
, , 

o OTHER: _' ___ -----,,..--~ __________ ~ __ 

2.2 0 I request that lbe Order forProteetion :REMAIN EFFECTIVE lo~ger tbnn one year 
beeal1se respondent Is likely to resume acts of unlawful harassment agajnst rile.if the order 

, expires l~ Il. yenr" 
, ' 

2.3 0 I request that the responde]J.t be ordered to pay the fees and COSIS. of ·this actio)}. 

. ,Emergency Temporary Order Until the Court Healing: ' 
• I • I 

2.4 r-.J.. AN EMERGENCY EXISTS liS described below and I 'request a Temporary Or{}~r f&f 

~ Protection grllnting the rellef in paragraph 2,1 be issued immediately, withQut lIotice to .the 
respondent. 

List allY: imm~d!flte and irr~parable, millO:' lossl. 01' damnge that wOIlld ,result before the ~ondent can 

j>e,servedpnd heard:' 

", 

" 

, : 
, , 

1 certify under penalty of perjurY tinder [be laws of the State of WIi'shington.iliat the foregoing is trtlC 

and correct. 1 
DA~D 5/I.L.Pg at !.G,A/ r, 1 WII,~hington, 

6iFfr£<.1i2n CLfJ71:tL: 
Ipetitioner . 

" ,I 

" • ,::1.·1 •• :'loIo 0_°'. _ oj, .. 
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t,·1 

S ... ' ·2 - 1.4 9 O' 2 ~ 1 J.(NT. " 
. ...",. 

_.f>.·fll/?eEt.~· ,ffl f/J()to.$~1 No'. :KNT. 
1?elilioller. 

vs.. :RETURN ·0'1 'SER'V1CE 

PrJtJL nH ?!~/8!j' :~;fulH;ira~nt~ 
Respondent. .. DOB· '. 

"NJ pc .. I'IICIDtW4:AX MflwIl('V7":p=mIT!!:t$m' -
1. M,y .name Is" . f\,~~ . .~r:1\ ': i·.am'0a.peac~ officer ~18')'ears ofage or older 

and'l atn 'not the petitioner 'Qf re' ond.~t. ' . . 
2. D.l wa~ .unable 10 make persona} service on Ibe l'~ondent. 0=1 bll~C nl?iified the :pcl3tionet thai 

. " respqndenL 'WIlS not served: . . . . 

o 1 w~s'una?l~ to make pers~j)al.s~t-vjpe oll·the p¢titiorie~. 
Pe'rs~~aJ ~erVice 'W33 attempted on tile f6110'Win~ date(~); __ ......:... ___ ~ __ ........,,..-,,........ __ 

---"- ' 
, , 

No ~erYl~e was ~ttempted txic~ll'Se, ......... ,_._-;--__ ......,....~--,-",--__ ,--:~ _____ _ 

o ~etiij?n.for Or-cler fot Protection' . 
~ '::ertJpor~rj Order for. Prdlec lio~ ana Notice· r' of·Hearmg . ". 

. 0 Reissnnnce or'remporary Order' for 
. Prolection 

.Q Oraer for Protection 
tJ N orice of Hearing 

4. 1 served tl1~I;e d~umcrHs 9n : (; ... 3 ... ·"8 .. 

o AppJicaUbll to'MpdifYrrerminat~~ . 
{] Order Mo.dlf)'inglTermInatlng Terms of 

Order 
O· Py.tillon for SlHTen<1~r'ofWeap<>n, r;Jotlce' 

of Heanng •. fWd Ord~r . 
o Orrler to'SLirrenderWC~}:lQn 
o ~. ________ ~ __ ~ ______ ~ 

at' . 0 ~ t'3 . . at Ihill address: 
, . .(ilale) 

;> 0 L~ sw '3 ~g P /.;. pdv.~·j 
~~...,.~)----

tJ~tt· 
lUlTtlJiN OF '$ERV1CB (Rl'S) -l'a~' 
wPFK}rrAH·,hOllO (9f?..ooo!::RCW 10_14.011(4), 

I 

.,. 

.. 

~ . 
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,I , 
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.,1' 

" 
5, Oilier: ______________________ --------~----____________ ___ 

" 

1 certify under penpJty of 'perju ry under lhe I~ws of Ih~ st~te Of Washington .that IlJe fore going is true 
,and correct. ' 

, DATED 

Fees~ 

taw En t<.1roe;n;;<ii't.A g'e.ncy 
, . 

b"ERYER: 
Complet~ and return this r~rnl to; 

KIn~ Co'Unl:v ~perior C~nrt.Clet'k 
. lteg!llnal JuStlce'Celitcr 

401 Ftim-'ili A"i'enue North, Rrn 2C 
Kenh Wasirlngt~n,~8032:44~~ 

, , 

2) Deli'fcr a ('GPo" tl) t~e hi~ enforcement ng~DCY wbe,r(l Petitioner llves; 

, rurl'~N 'OF SER'V1CE ~rs) - Fage 2 or'l 
WPP'K~AH-4.011O (9rJJXXJ)· RCW 10.14 .. 01'1 (~) 

• Washington. 
", 
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, " 
'#.f •••• 

"I • • .' .' ~ ,) • "'" . . '. ·08 . 

LAW ~~FQ~CEMeNT . ,Do NOTserv~ or sl,bw this sheet to tile res t,.aine d person! 
, INfORMATION" Do fIIor FILE in tile cOlIItfite. Give this form to law ellforcamrmt. , ' 

.TY,pe .. ot' pifnt (\learlyl 'Il1,ls comploted fo£,lu Isreqllll'ed by law·,,,nfnfl-.An,..,,t 

nnd 'ontor, OfGier tho 

1~..........t-.-:--:---~~~~~~~-----fIC 
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CASE NUMBER: 09-2-19157-3 K T 
2 

3 

4 

5 

6 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

7 
CAROLA WASHBURN and JANET LOH, 

8 individually, and on behalf of the ESTATE OF 
BAERBEL K. ROZNOWSKI, a deceased 

9 person, 

10 Plaintiffs, 

11 v. 

12 CITY OF FEDERAL WAY, a Washington 
municipal cotporation, 

13 
Defendant. 

14 

NO. 09-2-19157-3 KNT 

ORDER DENYING DEFENDANT'S 
MOTION FOR RECONSIDERATION OF 
ORDER DENYING SUMMARY 
JUDGMENT 

15 THIS MATTER having come on regularly before this court on defendant's "Motion for 

16 Reconsideration of Order Denying Summary Judgment and, in the alternative, for Celtification of 

17 August 13, 2010 Order Pursuant to RAP 2.3(b)". The Court reviewed the pleadings and files in this 

18 matter, specifically including the following: 

19 

20 

21 

1. Defendant's Motion for Reconsideration of Order Denying Summary Judgment and, 
in the altemative, for Certification of August 13, 2010 Order Pursuant to RAP 
2.3(b); 
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2. The pleadings, declarations and exhibits set forth in the Cowi's Order of August 13, 
2010, which denied the defendant's Motion for Summary Judgment of dismissal; 

3. 

4. 

5. 

Plaintiff's Opposition to Defendant's Motion for Certification, Clarification, 
Reconsideration, and Partial Summary Judgment; 

The Declaration of John R. Connelly, Jr. in Opposition to Defendant's Motion for 
Certification, Clarification, Reconsideration, 8l1d Partial Summary Judgment; and 

Defendant's Reply in Support of Motion for Reconsideration of Order Denying 
Summary Judgment and, in the alternative, for Certification of August 13, 20 lO 
Order Pursuant to RAP 2.3(b). 

Being otherwise fully advised in this matter, it is hereby 

ORDERED that Defendant's Motion for Reconsideration of Order Denying Summary 

Judgment and, in the alternative, for Certification of August 13,2010 Order Pursuant to RAP 2.3(b), 

is hereby DENIED_ 

DISCUSSION 

A. Relevant Facts. 

The basic facts pertinent to the issues in this motion for reconsideration are not disputed. 

The decedent, Baerbel Roznowski, obtained an RCW 10.14 Temporary Order of Protection on May 

1, 2008, after she signed a petition under penal ty of perjury alleging that her long time boyfriend, 

Paul Kim, had been engaging in harassing and stalking activity against her. Roznowski stated in her 

petition that although Kim's behavior thus far had consisted of "verbal attacks" involving "violent 

verbal, insulting outbursts," she nevertheless believed that Kim was "capable of physical violence." 

The petition explained that although Kim had his own residence, he stayed at Roznowski's home. 

Roznowski asked for and obtained a court order that restrained Kim from (1) making any attempt to 
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keep Roznowski under surveillance; (2) making any attempts to contact Roznowski; and (3) being 

2 within 500 feet of Roznowski's residence. After obtaining the Temporary Order of Protection, 

3 Roznowski dropped it off at the Federal Way Police Department for service on Kim.! 

4 On May 3,2008, shortly after 8:00 a.m., Officer Andrew Hensing of the Federal Way Police 

5 Department served Kim with the Temporary Notice of Protection and Notice of Hearing. Officer 

6 Hensing served Kim at Roznowski's home. Kim confirmed his identity, and Officer Hensing 

7 explained to Kim that he had to be present in court for a hearing, as noted on the order, and that Kim 

8 was required to comply with the terms of the order and to leave the premises. Officer Hensing 

9 noticed that there was another person present in the home, but he did not make any attempt to deter-

10 mine the identity of the other persoll, and does not know ifit was Roznowski. Officer Hensing then 

II left, without taking any steps to see that Kim complied with the order. Some hours later, Kim 

12 stabbed Roznowski to death in her home.2 

13 B. Chapter 10.14 RCW. 

14 The legislature adopted RCW 10.14 in 1987, after making a finding that prevention of 

15 harassment "is an important govemmental objective." RCW 10.14.010. The statute was "intended 

16 to provide victims with a speedy and inexpensive method of obtaining civil antillarassment protect-

17 

1 Roznowski was informed that the law provides that the Temporary Order of Protection would 
18 110t take effect until Kim had been served with a copy. 

19 2 Plaintiff has additional theories ofliability against the defendant based on events that oecuned 
after Kim was served but before Roznowski was killed. However, the court does not reach those 

20 issues in this decision, as it was not necessary to do so in order to decide the defendant's motion 
for summary judgment or the defendant's motion for reconsideration. 

21 
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tion orders preventing all fwther unwanted contact between the victim and the perpetrator." ld. 

2 The antiharassment statute contains provisions for enforcement by the police. It states that law 

3 enforcement agencies who receive the antiharassment order "shall forthwith enter the order into any 

4 computer-based climinal intelligence infom1ation system available," and provides that "[t]he order 

5 is fully enforceable in any county in the state." RCW lO.14.1lO(1). While Chapter 10.14 RCW 

6 does not require a police officer to arrest a person who violates an antiharassment order, the statute 

7 does make a knowing violation of an Order of Protection issued under that Chapter a criminal 

8 ommse? 

9 C. The Public Duty Doctrine 

10 "To prove negligence, a plaintiff must show that the defendant (1) had a duty to the 

11 plaintiff, (2) breached that duty, and (3) proximately caused the plaintiffs injuries by the 

12 breach." Smith v, City of Kelso , 112 Wn. App. 277, 281 (2002), citing Hertog v. City of Seattle, 

13 138 Wn.2d 265,275,979 P.2d 400 (1999). "The existence ofa duty is a question oflaw and 

14 depends on mixed considerations of 'logic, common sense, justice, policy, and precedent. '" 

15 Caulfield 1'. Kitsap County, 108 Wn. App. 242, 248 (2001), quoting Hartley v. State, 103 Wn.2d 

16 768, 779 (1985). 

17 In cases involving claims of negligence against government entities, courts have reasoned 

18 that it would be unfair and unworkable to impose liability on the government to an entire 

19 

3 "Any respondent age eighteen years or over who willfully disobeys any civil anti harassment 
20 protection order issued pursuant to this chapter shall be guilty of a gross misdemeanor. ,. RCW 

10.14.170. 
21 
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universe of persons who are not reasonably foreseeable victims of any particular act of negli-

2 gence by public officials. 

3 [N]o liability may be imposed for a public official's negligent conduct unless it is 
shown that the duty breached was owed to the injured person as an individual and 

4 was not merely the breach of an obligation owed to the public in general (i.e., a 
duty to all is a duty to no one). 

5 
Taggart v. State, 118 Wn.2d 195,217 (1992), quoting from Taylor v. Stevens (v., III Wn.2d 

6 
159, 163 (1988). 

7 
An appropriate analysis of the issues raised by defendant's motion for summary judgment 

8 
and defendant's motion for reconsideration requires careful examination of both the underlying pur-

9 
pose and the application of the "public duty doctrine". The public duty doctrine was developed by 

lO 
our courts after sovereign immunity was abolished. The doctrine was necessitated by the need to 

11 
shape and to narrow the scope of governmental liability where an alleged tort involved the 

12 
breach of a duty to the public as a whole, rather than to a particular plaintiff. 

13 
Although it began its life with a legitimate purpose, the public duty doctrine is 

14 now regularly misunderstood and misapplied. Its original function was a 
focusing tool that helped determine to whom a govemmental duty was owed. 

15 It was not designed to be the tool that detennined the actual duty. J & B Dev. 
Co. v. King County, 100 Wn.2d 299, 303-05, 669 P.2d 468 (1983). Properly, 

16 the public duty doctrine is neither a court created general grant of immunity 
nor a set of specific exceptions to some other existing immunity. ]d. at 303-04, 

17 669 P.2d 468 (explaining doctrinal differences between the public duty 
doctrine and sovereign immunity). The doctrine was a judicial creation and 

18 has evolved on a case-by-case basis with this court looking only backward, 
seizing the doctrine and molding it to the facts of whatever case is currently 

19 before it. 

20 Cummins v. Lewis County, 156 Wn.2d 844, 861-62 (2006) (Chambers, J. c011curring). 
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In general, courts have recognized five exceptions to the public duty doctrine's bar on 

2 recovery for the negligence of public employees: 

3 These exceptions include: (1) when the tenns ofa legislative enactment evidence 
an intent to identify and protect a particular and circumscribed class of persons 

4 (legislative intent), Halvorson v. Dahl, supra, 89 Wn.2d at 676-77,574 P.2d 
1190; (2) where govemmental agents responsible for enforcing statutory require-

5 ments possess actual knowledge of a statutory violation, fail to take corrective 
action despite a statutory duty to do so, and the plaintiff is within the class the 

6 statute intended to protect (failure to enforce), Campbell v. Bellevue, supra, 85 
Wn.2d at 12-13,530 P.2d 234, Mason v. Bitton, supra, 85 Wn.2d at 326-27, 534 

7 P.2d 1360; (3) when governmental agents fail to exercise reasonable care after 
assuming a duty to warn or come to the aid of a particular plaintiff (rescue 

8 doctrine), Brown v. MacPherson:'), Inc., 86 Wn.2d 293. 299,545 P.2d 13 (1975), 
see also Chambers-Castanes v. King Cy., supra, 100 Wn.2d at 285 n. 3, 669 P.2d 

9 468; or (4) where a relationship exists between the govemmental agent and any 
reasonably foreseeable plaintiff, setting the injured plaintiff off from the general 

10 public and the plaintiff relies on explicit assurances given by the agent or assur
ances inherent in a duty vested in a governmental entity (special relationship), 

11 Chambers-Castanes v. King C.l'., supra at 286,669 P.2d 468, J & B Dev. Co. v. 
King Cy., supra. 

12 
In addition to these exceptions, we have not applied the public duty doctrine 

13 where the state engages in a proprietary function such as providing medical or 
psychiatric care. Petersen v. State, 100 Wash.2d 421,671 P.2d 230 (1983) (the 

14 state can be held liable for negligent decision by physician to release a mentally 
disturbed patient from Westem State Hospital). 

15 

16 

17 

18 

19 

20 

21 

Baile}' v. Town of Forks, 108 Wn.2d 262, 268-270 (1987). 

In this case, the City of Federal Way argued in its Oliginal motion for summary judgment 

that none of the recognized exceptions to the public duty doctIine apply. This court denied the 

motion, finding that Officer Hensing had a duty to enforce the tenns of the Order of Protection that 
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he served on Kim, when Officer Rensing was aware that Kim was clmently in violation of that 

Order while in Officer Rensing's presence.4 

The failure to enforce exception to the public duty doctrine states that a general 
duty of care owed to the public can be owed to an individual where governmental 
agents responsible for enforcing statutory requirements (1) possess actual know
ledge of a statutory violation, (2) fail to take corrective action despite a statutory 
duty to do so, and (3) the plaintiff is within the class the statute intended to 
protect. 

Forest v. State, 62 Wn. App. 363, 368 (1991), citing Bailey v. TO}Fn (~fFo,.ks, supra. 

The crux of the City's argument in this case is that because Officer Hensing did not have 

a mandatory statutory duty to arrest Kim for violating the Order of Protection, the "failure to 

enforce" exception to the public duty doctrine does not apply. Defendant contends that, because 

no prior case has explicitly held that police have a duty to enforce court orders, they cannot have 

any such duty. 

Applying to its analysis "considerations of logic, common sense, justice, policy, and 

precedent," Hartley v. State, 103 Wash.2d 768, 779 (1985), this cOUl1 finds that the City's 

analysis of its duty is far too narrow. While Officer Hensing may not have been statutorily 

obligated to arrest Kim for Kim's violation ofthe Order of Protection after he was served in 

Roznowski's home, this does not lead to the conclusion that Bensing had no duty to enforce the 

Order of Protection. On the contral)', it is axiomatic that police have a duty to enforce court orders. 

Court orders would be meaningless if the police were free to treat them as optional. 

4The court did not reach plaintiff s arguments relating to other alleged exceptions to the public 
2l duty doctrine, as it was 110t necessary to do so. 
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In this case, Officer Rensing knew he was serving a court order that prohibited Kim from 

having contact with Roznowski and that prohibited Kim from being within 500 feet of Roznowski's 

home. He knew that the order was for Roznowski's personal protection - not for the protection of 

the public at large. Roznowski clearly was within the class of persons that Chapter 10.14 RCW was 

intended to protect, and that this particular order was intended to protect. Officer Hensing knew that 

Kim was in violation ofthe Order of Protection because he served Kim with the Order in Roznow-

ski's home. Yet Officer Hensing walked away, leaving Kim in ongoing violation of the Order. 

Officer Hensing also knew (or should have known) that Roznowski had alleged under oath that Kim 

was capable of violence. While Officer Hensing may 110t have had a duty to arrest Kim, he none-

theless had a duty to enforce the court order and to make sure that Kim left Roznowski's home. 

The proposition that a police officer is immune from liability as matter oflaw when the 

officer (1) is personally aware that a respondent is in the home of a protected person in clear 

violation of a court order of protection, (2) has personally served the respondent with the order of 

protection, (3) has reason to believe that the protected person may be present in the home, but does 

nothing to investigate that possibility, (4) has in his possession information that the respondent is 

capable of violence, and (5) walks away, leaving the respondent in the protected person's home, 

would stretch the public duty doctrine past the point of absurdity. It would violate "principles of 

logic, common sense,justice, policy, and precedent". Hartley v. State, 103 Wash.2d 768,779, 

(1985). 

Defendant's argument that this court's "newly created duty is vague and unworkable" does 

not mandate a different result. This court's order is quite narrow: the public duty doctrine does not 
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bar plaintiffs claims against the City of Federal Way. What Officer Hensing should have done to 

enforce the court order, and whether his failure to take any step to enforce the court order was a 

proximate cause of Roznowski's death, are issues that the trier offact will need to decide based on 

the evidence that will be presented at trial. 

D. Defendanfs Request for Certification to the Court of Appeals. 

Discretionary review generally is disfavored, because of the danger of piecemeal, multiple 

appeals. Right-Price Recreation. L.L.c. l'. Connells Prairie Onty. Council, 146 Wn.2d 370, 380 

(2002). "Denial of a motion for summary judgment is generally not an appealable order, RAP 

2.2(a), and discretionary review of such orders is not ordinarily granted." Caulfield v. Kitsap 

County, 108 Wn .App. 242,249 (2001). 

While defendant is correct that the issue of whether it owed Roznowski any duty "is a 

threshold legal issue," defendant's argument that the issue "is both novel and complex" is not a 

compelling basis for interlocutory appellate review. This court declines to certify its order denying 

the defendant's motion for summary judgment of dismissal under RAP 2.3(b)(4). 

DATED this 8th day of September, 2010. 
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SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY 

) 
) 

CAROLA WASHBURN and JANET LOH, ) 
individually, and on behalf ofthe ESTATE OF ) 
BAERBEL K. ROZNOWSKI, a deceased ) 
person, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
CITY OF FEDERAL WA Y, ) 

) 
Defendant. ) 

--------------------------~) 

No. 09-2-19157-3 KNT 

ORDER GRANTING PLAINTIFFS' 
MOTION FOR NEW TRIAL ON 
DAMAGES FOR LOSS OF 
CONSORTIUM 

THIS MATTER came on before this Court on Plaintiffs' motion for additur, or in the 

alternative, for a new trial on the limited issue of Ms. Washburn's and Ms. Loh's damages for 

the noneconomic damages they sustained as a result of their mother's death. The Court 

reviewed the files and records herein, including 

1. Plaintiffs' Motion for an Additur, or Alternatively, a new Trial on the Issue of 

Ms. Washburn and Ms. Loh's Damages; 

2. Defendant's Response in opposition; 

3. Plaintiffs Reply; 

4. Defendant's Brief in Response to the Court's Questions; and 

5. Plaintiffs' Memorandum in Response to the Court's Questions. 

The Court also heard oral argument by counsel in this matter. 
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Having considered the evidence, briefing and argument, the Court finds that there is 

no evidence nor reasonable inference from the evidence that would justify a damages award 

of $0 to plaintiffs Washburn and Loh for loss of consortium, where the jury found that the 

defendant was negligent, that the negligence of the defendant was a proximate cause of injury 

and damage to the plaintiffs, and where the jury awarded a substantial sum as damages to the 

Estate for "[t]he pain, suffering, anxiety, emotional distress, humiliation, and fear experienced 

by Baerbel Roznowski prior to her death as a result of the attack and the stabbing". Ins. 18. 

Evidence of Washburn's and Loh's close and loving relationship to their mother was 

substantial and completely unrebutted. Given a finding of negligence and proximate cause, 

there simply is no rationale for the jury's failure to award the individual plaintiffs some 

damages for loss of consortium. 

It is true that "DJuries have considerable latitude in assessing damages, and a jury 

verdict will not be lightly overturned. Herriman v. May, 142 Wn. App. 226, 232 (2007), 

citing Palmer v. Jensen, 132 Wn.2d 193, 197,937 P.2d 597 (1997) and Cox v. Charles Wright 

Academy, Inc., 70 Wn.2d 173, 176 (1967). However, where a verdict is not supported by 

substantial evidence (or as in this case, by any evidence), a new trial is mandated. Indeed, "it 

is an abuse of discretion to deny a motion for a new trial where the verdict is contrary to the 

evidence." Palmer v. Jensen, 132 Wn.2d 193, 198 (1997). 

Defendant argues that substantial evidence could support a determination by the jury 

either that Mr. Kim's actions were an independent intervening 
cause breaking the chain of proximate cause between the City'S 
negligence and Ms. Loh's and Ms. Washburn's injuries and thus, 
Ms. Loh's and Ms. Washburn's damages, caused solely by Mr. 
Kim, were segregated from and not made part of its award in favor 
of Ms. Roznowski. 

Defendant's Brief in Response to the Court's Questions, pp 5-6. The problem with this argu-

ment is that defendant has advanced no theory under which any rational trier of fact could 

conclude that Ms. Roznowski's "pain, suffering, anxiety, emotional distress, humiliation, and 
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fear experienced ... prior to her death as a result of the attack and the stabbing" were prox

imately caused by the defendant's negligence (as the jury did find) but that Washburn and 

Loh's damages for loss of consortium, which arose solely as a result of their mother's death, 

were not proximately caused by the defendant's negligence. As plaintiffs' memoranoum 

points out, there was only one death at issue in this case, and it is beyond dispute that Ms. 

Roznowski's death was directly caused by the attack and stabbing that the jury specifically 

awarded damages for. There was neither evidence nor argument at trial from which the jury 

could have concluded that Ms. Roznowski's death was due to some other cause. 

In addition, the verdict form asked the jury whether the negligence of the defendant 

was a proximate cause of injury or damage to "the plaintiffs", and the jury answered this 

question in the affirmative l . Thus the jury specifically found that the defendant's negligence 

was a proximate cause of injury or damage to more than one of the three plaintiffs (the Roz

nowski Estate, Ms. Washburn, and Ms. Loh). 

For the foregoing reasons, the Court finds that plaintiffs motion for a new trial on the 

limited issue of damages for Washburn's and Loh's loss of consortium must be granted, 

pursuant to CR 59(a)(7). 

Plaintiffs additionally have moved for an additur under CR 59(a)(5) and RCW 

4.76.030. However, "[b]efore passion or prejudice can justify reduction of a jury verdict, it 

must be of such manifest clarity as to make it unmistakable." Bingaman v. Grays Harbor 

Community Hosp,. 103 Wn.2d 831, 836 (1985), citing James v. Robeck, 79 Wn.2d 864,870 

(1971). No evidence has been presented establishing that the jury was prejudiced against any 

plaintiff. Plaintiffs' motion for an additur therefore is denied. 

1 Arguably, Ms. Loh and Ms. Washburn were not proper plaintiffs in their individual capacities, and 
25 should not have been named as such in the case caption. However, they have been so denominated 

throughout the pendency of this case, and defendant never filed a motion to amend the caption. 
26 Neither did defendant take exception to the fact that Question No.2 of the verdict form asked about 

damages to "the plaintiffs" [plural] rather than to any individual plaintiff. 
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On retrial, the jury will need to segregate damages it finds were caused by the 

negligence of the defendant from any damages solely caused by the intentional acts of Paul 

Kim. 

Any new trial on damages authorized by this order is stayed pending the appeal 

previously filed by defendant in this matter. Pursuant to RAP 7.2( e), permission from the 

Court of Appeals should be sought if any party desires a new trial on damages for loss of 

consortium to proceed before the final mandate is issued in this matter. 

IT IS SO ORDERED. 

DATED this 7th day of February, 2011. 

s/ ____________________________ ___ 
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C 263 L !j'1 

BY Senate ,Committee on \Judiciary (ori';lnally SpOllSC1rea oy Senatcrs 
Talmadge t Hemstad, Woooy, ~ojahn, Granluna anc Peterson) 

Establishing previsions for relIef fr~m domestic violence. 

Senate Committee on Juoiciary 

~ouse Committee on ~uCiciary 

SY~CPSIS' p~ ENACTED 
, , -------------------

BACKGROUND: 

t=t victlm of (C'mestic; vicdo=.nc8 "llr,O ':;AF.:k::- le~al protection has felJl 
options. A marrie~ ~ictl~ may file fer ci~solutiGn cf the' 
marrlage (IT a legal separation .:ina apply for a "no contact" O[I::er 
pending the domestic relatlons proceecing. hcwever t there is no 
provision for a 'victim tQ cbtaln 3 civil protection orDer 
indepenaent of aomeatic relations proceedings. 

As of October, 1983. 43 states ana t~e District of Ccilumbia ~ave 
enacteo legislation that allows vlcti~s 6f Domestic Violence tc 
obtain civil protectjo~ Greers. T~ese cjQ8rS are available to 
victims regardless of warital ~tatus.' 

SUMMARY: 

A clvi] ;-E:ITIeCY is cl~eat8a fer persons a:::lut:,:ec· by famiLy and 
household members. P vi~tim may file wltr ~he municipal, cistrlct 
or superior cou~t for a protectinri order. an injunction a8sIgned 
to prevent Violence by one member of a household or family against 
another. P $20 fil~ng fee 2hall be ch~rgeo. The'swperior court 
has exci~~ive juri~~ictiGn in ~ertaln circumstances. 

After notice and hearing, the ccurt may restrain any party from 
committing acts of domestlc violence, exclude the abusing party 
from the dwellIng, award temporary cu~todv ana visltation rights. 
require the abusing party to participate in treatment or 
counseling, or order any other relief oeempo necessary. A 
temporary ex-parte order notIce may be granted if irreparable 
injury could result 'JJithout immediate issuance of an c)rder. 

• 



After a protection order Is ~ranteG ana the abusing D~rty knows of 
the order, violation of the restraint or exclusion provisions of 
the order is a misdemeanor. An ~bu~lng party ~ho NioLates the 
order three times and receives three convictions fer assault is 
guilty of 3 class C f81ony. Violation of the protectIve order IS 

also contempt of court and may be punished accordingly. Peace 
officers are aut~orizea to arrBst t~e abu~ing person without a 
warrant in certain circumstances. . 

VOTES ON FINAL PPSSAGE: 

Senate 41 
House 9£· 
Senate 44 

o 
c 
(} 

(~cm:e ame noed) 
(Senate concurred) 

EFFECTIVE: --'une 7. 1984 
Cctober 1, 1984 (Sections 1-29) 

-
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DOMESTIC VIOLENCE REPORT 
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COMMENTATOR: ••• of enforoement varies around the state and that 

improvements need to be made. The evaluation was oonducted by the 

State Shelter Network, the Evergreen Legal Services and Washington 

Women Lawyers. The survey focuses on the state's 1979 Domestic Violence 

Act but Susan Crane of Evergreen Legal Services says the 1984 Domestic 

Violence legislation that took effect last month did not make the 

study of the 1979 1at-l a hollow exercise. 

CRANE: The 84 act is an amendment to the 79 act so the requirements 

that existed before-still exist now it's just. that there are some 

new requirements. The new requirements that come out of the 84 act 

deal specifically with police procedure and don't change prosecutor's 

procedures and Judgers procedures in criminal cases an awful lot. 

COMMENTATOR: Crane says the new update i~ the Domestic Violence 

law which has dramatically swelled domestic violence arrests does 

a lot to address varying levels of enforcement among the state's 

different local law enforcement agencies. The new law requires police 

to make arrests when there is probable cause to believe an assault 

has occurred. There also has been created a new procedure for the 

aggrieved 

battering 

Catherine 

party 

spouse 

Elliot, 

to obtain a court protection order to require a 

or companion to keep away. Executive Director, 

of the Washington State Shelter Network says that 

when women called police to report a domestic assault, they couldn't 
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be sure before whether the officer responding would do anything about 

it. 

ELLIOT: If I'm severely hurt or a weapon has been used on me I ~on't 

have a guarantee that I'll be protected with arrest under the 1979 

law. 

COMMENTATOR: But Elliot says that of 182 women surveyed who were 

domestic violence victims most did not call police even if they had 

suffered a criminal assault except as a last resort. The report 

shows that of 182 cases studied weapons were" used in one-firth of 

the cases, victims suffered injuries in two-thirds of the cases, 

and in one-fifth of the instances victims received hospital treatment. 

But if police are now arresting on probable cause, the organizers 

of the study say there's much that can be done among juages and 

prosecutors. Mary Weshler of WaShington Wom~n Lawyers listed the 

recommendations of the "prosecutors, these including deciding w~ether 

to file domestic violence charges within the 5 days required by law. 

She says prosecutors should give domestic violence cases higher 

priority. The study "also says that judges in many cases are not" 

aware of the domestic violence law or not alerted that particular 

cases before them come under that provision. The study also calls 

for treatment of domestic violence as a serious crime and for 

development of clear statewide" procedures for identifying such cases. 

Also suggested are information networks within the criminal justice 
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system and more training to handle domestic violence cases. Crane 

says more funds are needed from the legislature to protect more women 

from violence at home. She says there's nat enough money for 

prosecutors, and womens' shelters are forced constantly to turn away 

victims of domestic violence because there's just not enough room. 

Her argument to the complaint that there are not enough funds available 

is that it costs too much to do nothing. 

CRANE: Before what we were finding was that if the police_ went out 

to the same family's residence 7 times iri an evening and it cost 

them a couple h'undred dollars each time they sent that pOlice car 

out there, that wasn't being kept track of as a cost of domestic 

violence. The numbers of peop~e going into hospital- emergency rooms 
- . 

- several studies have been done that have shown that most of the 

women who come into hospital emergency rooms -are there because of 

domestic violence. Nobody's kept real good ;statistics on that and 

so what we've done wUh the',new law is that by having early intervention 

people are saying "oh my god look at the costs here II but I think 

that what welre doing is that we're just displacing the costs that 

we've always had and we're taking care of the problem a little hit 

earlier. 

COMMENTATOR: Crane says the City of Spokane was the only jurisdiction 

·found in total compliance in its enforcement of domestic violence 

,law. In the 32 other jurisdictions studied, compliance ranged from 
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18 to 85 per cent and she says that statewide in 1983 out of 182 

domestic violence cases studied with 152 involving chargeable crimes 

there were only 17 convictions. (Editor's Note: The study found 

17 arrests, rather than convictions.) 

MG:mj10-12 
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. A Summary of 

The Domestic Violence Prevention Act 

By -Kyle Aiken, Counsel, 
Senate Judiciary Committee 

In 1979, the Washington Legislature enacted a law on Domestic Abuse 
which stressed the need for protection of the victims of domestic 
abuse. That law created no-contact orders to be issued by the court 
when criminal charges were pending in a domestic violence case. 
Washington's dissolution law also provides for a no-contact order 
to be issued by a court when a dissolution or legal separation is 
pending. 

In 1984, it was realized that these two provisions were 'not adequate 
to protect victims of domestic violence. First, both types of orders 
are limited in duration. The domestic abuse no-contact order is 
in effect only until the defendant is sentenced. The dissolution 
no-contact order is in effect only until the dissolution is final. 
The problem is that, oftentimes, the violence does not end with the 
entry of the, sentence or the divorce decree. Second, the orders
are limited in their scope. The domestic abuse no-contact order 
can only by issued after an arrest--after the victim has been 
assaulted. The dissolution no-contact order can only be obtained 
~y a person fILIng for a divorce. Sometimes, the batterer is not 
married to the victim. People living together or someone abused 
by a former spouse are not afforded protection. 

The legislature then enacted the Domestic Violence Prevention Act. 
This act, modeled after similar laws in 43 other states and the 
District of Columbia, enables victims of domestic abuse to obtain 
a civil protection order, independent of any dissolution proceeding 
or criminal process, to protect the victim and his or her minor child
ren or household members from domestic violence. The act also requires 
the police to make arrests in certain cases--where there is probable 
cause to believe that an assault has occurred or where there has 
been a knowing violation of the restraining or exclusion provisions 
of a no-contact order. 

The Protection Order 

This section of the new law allows victims of domestic violence to 
obtain restraining orders without having to initiate domestic relations 
actions or wait for the batterer to be arrested. A victim of domestic 
violence can obtain an order restraining or preventing th~ batterer 
from further acts of violence by filing a petition with any municipal, 
district, or superior court. The filing fee is twenty dollars and 
may be waived if the victim can not afford the fee. Once issued, 
the order is valid for up to one year. 
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A temporary order may be issued in emergency situations. The temporary, 
Dr ex parte, or~er may require that the batterer not commit any acts 
of domestic violence~ to stay away from the shared residence of the 
victim and the batterer, not to interfere with the petitioner's custody 
of minor children and not to remove children from the court's 
jurisdiction. 

After fourteen days with at least five days notice to the batterer, 
a full hearing will be held on the request for the permanent protective 
order. In addition to the relief listed above, the court may also 
award temporary custody and establish temporary Visitation, order 
the battererto seek treatment or counseling, and order the batterer 
to pay the victim's costs, including the filing fee, service fees 
and a reasonable attorney's fee, and to pay court costs. The court 
can also order law enforcement to assist in the enforcement of the 
order. 

The victim and the batterer both receive a copy of this order. The 
order is also filed with the court and given to law enforcement. 
The law enforcement agency will enter the order in a centralized 
computer system so that the order can be enforced through out the 
state. Later, if the batterer violates the provisions of the pro
tection order prohibiting violence or excluding the batterer from 
a residence and the police find probable cause to believe that the 
batterer did violate the order, the police must arrest the batterer. 
Three simple assault convictions against a family or household member 
is felony. If the batterer violates any other provisions of the 
protective order, he or she may be found in contempt of court. 

Law Enforcement Requirements 

Before this new law took effect. on September 1, 1984, law enforcement 
had complete discretion when responding to a domestic violence call. 
They could arrest the batterer, they could mediate the couple, they 
CQuid separate the parties. or take any other action they deemed 
appropriate. Several recent studies have found that police actions 
do have an impact on whether ~he domestic violence is repeated and 
in what f-orm. In specific, t.he stUdies have indicated that arrest 
in itself can cut down on the number of future incidents of domestic 
violence and the intensity ~f :hose incidents. For example, the 
different studies found: 

·1. Victims of family vioien:e are twice as likely to be assaulted 
again if police do not irrest the attacker. 

2. In 35 percent of the cases where police did not make an 
arrest, victims suffered a repeat attack within 6 months. 
When police made an arrest, only 19 percent of the victims 
reported repeated violence. 
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3. Arrest appeared to have 
couple's relationship. 
dissolved during the 
police did. 

no effect on the stability of the 
A majority of the relationships 

follow-up period no matter what the 

4. Recidivism rates, measured from official police records, 
were 10 percent in the arrest cases, 17 percent in the 
mediation cases and 24 percent in the separation cases. 
That particular report concludes that U[d)espite all cautions, 
it is clear that the recidivism measure is lowest when 
police make arrests." 

5. In Oregon,. there was a 10 percent decrease in domestic 
homicides following the implementation of their domestic 
violence legislation while nondomestic homicides increased 
10 percent. 

The new law requires the police to make an arrest in domestic violence 
situations if the police officer finds probable cause to believe 
that an assault has occurred within the preceding four hours. The 
police must find that an assault, an unjustified and unpermitted 
touching, has occurred. The police are required to make just one 
arrest. They do not have to arrest if the assault is justified--such 
as parental discipline, self-defense, or trivial contacts. 

The police must also arrest if the batterer violates the 
or exclusion from the fam.ily residence provisions of 
order. In these cases, the polLee must find that there 
order, that the batterer knew of the order, and that there 
cause to believe that the batterer violated the no violence 
provisions of the order. 

KA:ka5 

no violence 
a no-contact· 

is a valid 
is probable 
or exclusion 
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~nlfa-Departmenta~ ~;lemorandum 

TO: 

FnOM: 

Lt. Dilv·id Larw 
Inspectional Servtces 

Nichacl O. Smith 
Police Legal Advisor 

DATE: Jurl(! 28. 1 9 iV, 

THROUGH: 

SUBJECT: Lm,/s OF 1984 - CHAPTER 263 
DOMESTIC VIOLENCE PREVENTION ACT 

The· purpose of this memorandum is to provide you \·lith a brief synopsis of the contents of 
the 1984 Domestic Violence Prevention Act insofar as it rellltes to City police functions. 
Because the Act involves a major change in the "lay that officers are required to deal \·rith'~ 
domestic vi-olencc situations, and because the Act takes effect September 1.1984, I 
recommend that ir.ullediilt£! steps be taken to t.ri1in lin·c officel's in the up;J1ic.ations thereof. 

The Ac:t'sl1lLljor points of inlerest to line offic<.!I'S arc LIS fol101'IS: 

1. Domestic Violence Prevention Act. 

A. ~O_ornestic Vi()lellc(~/I is defined !!I)(It~I' the Act tn lIl~an rhy:.ical harm, bodily 
injury. ilSSilUTt.-o·i~ the infliction of fear or lUUllinent phy:;ic111 hilrm, 
bodily injury or ilssilul L, hel\'ll~Cn flllllllV or IIIHI',I'llold IImll1br~r~ or scxual 
(lSS[llilt of One fami1y or 110H~I~hold-lIIenit--;;~r-t)yiln()Tli(~r:--'-----

B. "Family or Household t·lcmbers" is defined by tilt! rId to mean spouses, 
adu1t persons related·by blood or marriaqe, persons \'/ho arc; presently· 
residing together, or who have resided Logcthbr in the Pilst, and persons 
\'/110 hilve <I child in cOllunon regilnllcss of i'I"elhr~r tlt(~y lrilV{! lIcen ITIJrried 
or have lived toq~thpr at any time. 

It i!~ illlport~int: to lI()t(~ in deilling I'lith dome'stic: ,iiol(!Jlce complaint:; th;!t the 
key to reccgn1i'ir:g domestic violence under the 111':-\'/ !\ct is a relationship 
arisin~ OlJt of il mutu~11 n~5iderlCr!. The rlet dol"; nn!. n:quirc (l mati tJl r,> 
lL!tionship~ nor dap.:, thc·-I\ct t'C'quirc ni~ce<)5arily ,1 fi~iI;ily relationsilip of 
Jny kind. It is also jmrortant to note that dOG~stic violence nc~d not 
occur 'j,., oJ res i dl.~lIl i ill 0 rhome set t i IIg I bu t 1II.1Y (iCCU r 011 t'; i de 11 rcsi dence 
beb/el'n hou:;chold 1I;e!iibcr~ or fOllller ftollsc·ho.ld fi:i~r:!hr'l·( .. For cXC:.lilple, physic11 
violence inflicted or thrcJlcned by a person c'lq.rillst arrothel' I·lith \'Jhom the 
othi~r th)d prcviour,ly tn'en lIlillTied comtitutl!~ dO::lr:stic violc!llcr.. Physical 
viu 1 eflce or the tht'c'c1t then~of a9il i flS t 11 P l"I.!s en t or past call c.'ge rooma te fII11'y 

constitute domestic v·ioleneC'_ Physical violence or the thrciJt th·en;or by the 
unmJrrir.ci livin9 partnp.l';', l'r.gi1rdll's:. of ',·lXII,11 Ol'icntiltion, rnilY constit.lJt.e 
dumestic violence. PhysicJl violence or thi~ LiIlCllt tlir.r('of by the per~jon~ 
whu hllVe residr:u lOS/CUll.t· in il rcsidl~llI.iill n~Ld_ion:;hip IiIr:!'y c:on~·,titute 
dO:;:'.'!jtic VilJ"It.~IlL:C (~Vl~1I if tire viu1.1tioll or lIlt'l:dt of violl.'l1ce occur~ outjii.lco 
of the home. 
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·C. The'Act provides that a cOI;)pldlj',i:ill(' ,ih!'. ::j"r: a ['nte.(.tiV'4. On\er rcstrilininCJ 
() .pl!r~()11 fnllll COIIIlIl itt illY aet:; 0 r dOlile'; lie vi 0 lellel:, ,,),,1. (HI i n~1 the pcr~{)n . 
frolll t.lic d\"!l~llir\U \'llrich Liley SIl,I1"I.' 01' fOri"I:: Lhc I't~~;i"e"'c.'~ of the pr:litioncr, 
(II'/ording tcmporJl'Y clind clIsl\Jd.y Ot' visitJtion riUhl'.;, cnierins the r(;!s
pOII(kn t Lo l.;lkc.' l n~tI Lilleli t u t' COUII',I: 1 i rl9 $I.~rv i C(~', tlnc! ol.lIe:,- f"!.,l i c fit ch.'CIW; 
necessary fOl' the protection of the pet'itioncr' ot' hou,:,ehold llIember. This 
.9rdcr- \ .. rj 11 frequen..!-~~sue.9_~Jy' Pi?J_~ioc t_i'T_.!·!un i_e i p<!l Court judges-arid
I·Jill be Cnflll'Ceable on their ord[~r. 

D. A court, including f.1unicipJl und District Courts, t1lilY, before a hearing is 
had, grant an ex partc tClllporilry Protective Order rest)'ilining respondent 
from cor-mlitting domestic violence, excluding respondent from a d~'/elling 
shared with the petitionel' 01' from the pet"itioner's residence, and restrain
ing u party from interfering l'lith the othcr party's CllStody of minor child
ren. Such order may be the result of un ex parte hearing \'Jithout notice to 
respondent und lIlay, \'Illen apflt'!JpriJte, be is';ued llfter tclC!pl1on~ inquiry by 
the judge. I\n ex flartc temror'ary P)'ntecti'le Order \,lill hnve u 14-day life 
from the date of its issuance but lII.1y b~ reissued by thl:! judge's order. 

E. Upon issuing such a Protective O~'der or tcmporiH'Y Protective Order, Cl judge 
may order u peace officer to ilccompllfly the petitioner ilnd .c1s~i5t in plilcinl] 
petitioncr in possession of the d\'/I~olling or ,.r.sid(~ncr.. or Q.t.~erwi5e as..:~ist-.i.n.. 
the execution of the Onler of ProtQction. This provision '-Jill place'upon the; 
i'acomLl Police-UCPLll'tlllentJn obiT9atTonT(}rl'~;por~cI to direct Court Orders to:. 
bkc action to enforce II COllrt Ot'del' under' the I\ct utJ.~t?_.rc_~i~£r.!~e '!l...Ql~ 
pc tit i one r . 

F. \'!h~n ,} Protective or l.l.!l!IpOr,1l".'i Pnltl'ctive OnJl!r' i~, i~;s\Jl'd by the CDurt, the 
Cuurt lil<ly onh~1' !.Ill! Pol ice OepLllol1:ll'll t tn ~;l'l"V("! tilt: re~ i dell t pey'sontlll y w1 th 
the ord[~r. Such SCt'viC!' should be cons idel'cd a mlltter of Depar.tmentill urge'ney 
und be 9 i veil p1" itwi Ly J t.tCIl t ion. 

G. I\ny Pr'otcetivlo' Order or tCJllrt~rrll)" P"otectiv(! OrOIl(!)' is:,Ui!ci uy the Court must 
.boe pll\ced in. the LESJ\ Ct.llllput~r 110 l.lt'.!l' than the fnllO\"!iJl~ \'lOrJdng day.. 1\11 
other jllr-i~d'icl ions ill t.he SLule (11'(' bound by UII' s',trur' require-ment clnd must 
put all orders of this kind into theil' computer nol later thMI the following 
"/ork i n9 day. Such ordcl's, IoJhcn enterc~ into th(~ l.i~v en forccmr.nt computer. 
constitute notice tQ_~la'venforc:.sment.~9_£oncie~_jr. the State of the exist
~nec of the l'fr(Jer and ~re 5':.1") fon~_t~~~t<!.tc\"i c!.<:..:... 

H. The ,1\ct provides: ~Jl~iJ.E.(2..9ff.i.£~t_os~all_ortn·~st ""iU~.9ut (J w()rrant and take 
j n to~~;.lq~y_~~·so.!1..~J!I~~}IIC ~~ot~;_ of fJ_~q~~--.p_tg.~~!J~_~JlI>c ~u~J5 eV8 
hilS violated .in ord~~r i:~:,ued Li!1der this eh,~Dter th,1t restrain; the per'son or' 
~~-Crild'e~J:1i~jJ~'ro;s~jj:"Jo:!~~i a~':~.:~G"lii~c!:!, -~n' Jii~!jili!~~;[~lor::g~JraTr-led-knows--o.ft"fie(Hod. 

f\ pol'ice offict!r has proh,.Iblr. Ciluse to believe that a person hilS kno ... lingly 
v'iolLltcu un order undcr .this Chilplcl' if the officer has evi dCTlCC thilt the pel'so: 
kllc\·j of the order und iF the officer is told by a reliable Itlitness th,1t lhr.rc 
has bec;n () vio l.:ll.i 011. Tn ~~hort, if an officer is told by iI l.,roman t.hat her 
IlUSb':Hld hit!; \'iolaLl'u Lh{~ onh~r ulld Lh(~ \'IOll1iln ilppeLlT'S to he belicv·llble. the 
ptJ lice orfieL'F' 11.1'; pl'Ctb'tblc C,lUSt' to believe and rIll/St itt.:!sst ~he hlls.b_J~d. 

1. No p(~,ICe offiCl~1' IIldY hl~ held crilllina"lly Ot' civi'11y lillhlc foro makinu lllr 
arrp.:;t under S(:cLion 'I? of this I\ct if thr.' police officer acts in good faith 
dnd without Ilhllice, 

It is up~;:rol1t. that the ll~9i51at.uto" iT1t'~lld'; by chic, ~yect.ioll to protect 
officer'~, iJctin~J in ~]f/Od faith lInd!:t' Lhc I\ct.. Officers actin9 conscjentiou~ly 
to enforci..' thf~ I\ct h,1Vl.' sl.IbsLlllLiill ~ruL£!Cr.i(J11 MHI ~;hould m:t be concerned 
about cilJil 1 io1bi I i ty, Ofric('rs should Ilot.r., hn'.'I['vcr, thc1t neither the City 
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nor the officC'r has <IIlY,specific ill~nul1ity ~1i"lntC'd for' faillll'c to (!nf()l'ce 
the act. It is likc1y, thil'L officers \·lill illlpos(~ upon-Th(~ Ci tyilild may 
threaten themselves \'Jith civil liability if t.hey fail to milKe an arrest 
when one ; s requi I'(~d under the I\e t. 

11. Amendmen t to Chuptcr 9A. 36 I~CH. 

Section 18 of the Domestic Violence Pl'(~vr!ntion Act ,ll1lellds RC\~ 91\.3G.O~O to 
provide that any person convicteu of t1l1'ee offenses of Clssault or simple assault, 
w~en such assauHs are against family or household mellibers, is guilty of it Class 
C felony. 

11!. f~jnendment to ~hilptCt' 10.31 RCI-l. 

A. RCH 10.31.100) the State 1 aI-'/ \·Jhicll authorizes nrrf.!st Itlithout a \'Iarrant 
under certain circumstances, has been anlt'nded to require arrest for 
domestic violence without a warr~nt. 

B. RCW 1'0.31.100 ';s alllcn~led to provide that a police officer sna11 ancst 
and take into custody, pending rolease an bail, per~onal recognizance or 
a Court Order, a person \·/ithout a It/~rrant ~'Ihen the officer hus pr'obable 
cause to"believe that: (1) an order has been issued, wh'ich the person 
hilS kncyl1cdge of" I·thich ol'del" restrains tile Ilcr!>on from (lcts or threats 
of vi 0 1 cnee or" cxcl uell'S the per'son from res idcnc~ and the pt~r:;on has 
violated the ordcl"; or (2) the subj(·ct. within the pl'C!ccedill9 Four' hours 
has assaulted t.hilt pel"son's spouse, fOI'mer spouse, Ot' oth(~r person ,·,ith 
\'Ihom the [lcr:..;on res i L1(~S m" hilS fOl1lll' r 1 y rt!5 i decl. 

C. This section of the I'd ill~(1 pnwiue:> thilt 110 pol ice oFficer may be held 
Cl"imilllllly or civilly 1 iilblt! for !n,1k in~J an ul'rc~;t pll)'~.lIi1l1t to this :.cction 
if the po1icE:! oFficer acts ill 900d Faith uno \·tithout. mal iCt:. 

-I V. Aml!ndmcn t to Chapter 10.99 aCH. 

A. Chapter 10.99, RCH is amended to t'eqlrire thLlt all training relating to 
the handl'ing of dOlllf.!Stic violence complaints by la\·/ cnforcemeht officers 
strrss enforcement of the' criminu1 1zl\'J$ in domestic situations, availa
bility of cGmmllllity n~SOllrCC5, and pr'otcction of the victir.l. Lc.'.·' enforce
/lIl.!nt JlJellciL'~; i.lnd cou::mllliLy org,mi,:.ltil1l1s "ritl! 1,:XPC1'U;:.C in the i!:s'uc of do
liI\..'~,tic violence arc reqlrircd to cot"!pcratc 'in itll l\~;pccts of such trainin0. 

n. Amendment:. to RCW 10.99.030 u1so decl.liC! that J:Jlr! pdlTlar'y~ of peace 
officer:. I'Ihen resJJClnclinq to i\ domestic viulcnc~ situation, ;s to enforce 
.l~~ ~] [1\'/$ 111l cf)cd I ~iVlOTa tc(~ii~~~~~~~J;I·Jt.!:_~~thc. t:..9.!!pJ_~, .. ljJ"\ i I~ pi! ,·t4,. 1,--
01-ncers should note her~ the emplli!<".lS on rl"otcctlon of' a comp illnilnt (l~ 

distinct from il more LI'.lriit·ioll.11 11l',lCP !:t~,:pin~J tal!:. 

*' C. 
1\/IlC'ndrnr~nt<; to ChilptcrlO,99 RCH ,-11:,{) provide, as uoc'; t.lle actin other 
pluccs, thllt '\:hen il pr~rJce offiu'l' rC5pOI~ds to u dome:Lic violence can 
LInd hi1S probable Clltl~;l~ t.u bl!lieve thJt ,1 crime hilS bCl~!I Ci):llliljtt~dJ a 
police officer shull exercise LllTt:~,t PO\'/~l'S "/ith t'cferencc to the 
crilerLl in r~C\rn):'~fl,lOU," ftGt ]!l.JI.10(\, it''; '1f1:('II'II~d by S(~l'ticn ?o or 
the I\cl:, fl1i1k!H', tilt: follm·/inq criill(~!'; viol,\t.ioll'; of Ule [)Ol:ll)~;tic Violence: 
Act \·,IH·n COh'1l:itt(:d il~li\irl';t ~ fillllily ())" hn!I',c/iolri 1I":ll1h(~r: 

" ; 



. -

1C 28, 1984 

c. (Cont.) 

( 1 ) 
(2) 
(3) 
(4) 
(5) 
(6) !7) 
8) 
9) 

(l G) 
(11' 
( 12~ 
(13) 
(14 ) 
(15) 
(1"6) 

( 17) 

".ssault in the l'ir!.iL d~9rl!e (11CH 9!\,:H;'{)10}; 
I\ssault in llle ~ecol1d dcgl'l'l! (HW ~J/\,JG.O~~O); 
Simple assault (RCW 9A.36.040); 
Reckless cndilngCt'l11ent (RCl·j 9A,J6.050); 
Coercion (RCW 91\.36.070); 
Burglary in the fit'st degree (RC~I 91\.52.020); 
Burglary in the second degree (ReW 9A.52.030); 
Criminal trespass in the first ~cgrce (RCW 91\.52.070); 
Criminal trespass in the second degree (neW 91\.52.080); 
Mal icious mischief in the first degree (ReW 9A.48,OI0); 
1·lalicious mischicf in the second de9rce (RCH 9J\.~n,O(30); 
Nillicious mischief in the third degree (RC~J 9/\.,48.090); 
Kidnapping-in the first degree (RCW 9A.40.020); 
Kidnapping in the second degree (ReW 91\.4Q.030); (and) 
Unlawful imprisonment (RCW 9A.40.040); 
Violation of the provisions of il !'cstrtli-rlillC) or-dtr 
restrainin tile orson or excludil~tI\eIJcr'So-rl-ri~oilt 
a residence RCW 26.09.300 ; _ 
Violation of t e PI'OV1Sl0I1S of 11 protcctiQ!!....9~L(~ 
restraining the erson or cxcludinq the ,ecrson frollla 

- residence section 7, Ot' 4 of this 1984 llCt);----
(18) Rilpe 1n the firstdc!l!£E_ RC~19.79,17~)~ (and)" 
(19) .fu!£e in the second dcqrcc RC' 9. r9:i eo), 

From the fore~loifl9, it llppe,1rS thut \'/tH!rC! (In- officl'I' has pr'obllbl c' calise 
to be 1 i eve thll t ilny 0 f the for~~lo i 09 1 i~. ted cri 1l1(!5 h.l S !Jcen' comrnit ted by 
one fillllily or household member c19tlinst another, or uetween persons \'1ho 
have lived together in the past or who have 11 child in cor..mon.'he/she is 
r.:!quircd to lI1uke __ ~aFr_est i1t~-l.ill1c of the _Lt:!.Lt:.~ul __ ~aE. 

D. The Act requires th~ I'cspondinu police officer to notify the victim of 
the victimls right to initiate a cr·iminal proceedinq in all cases \·Ihere 
the officer hilS not e>:ercis-ed ilrn~st powers but hilS decided to initiate 
criminal proceedings by citation Dr otherwise. 

• 7 

~ E. The Act also requires a police ~fficC!r responding to a domestic call to 
ta~e a complete offensE' report in cY(:ry ens€-!, \,thir:h rrport. must dcsc:rihc 
til:: officer':; di:,pusiti011 uf lilt! Ctl~:(!. 

/, 

"* G. 

The police officer rcspo!ldin0 to « <it)!III:';t-iC vio-icl!cc call is required under 
tire I\cl to cltlvi~;c the victims of ,111 I'C,lSOtlilble means to prevent further 
ilbusc, incllltlinu Juvisinq the victims of the uvailabi1ity of shelter or 
other services in th(~ cnr-I~munity, al1d pl'ovidin~1 tile. victim \·ti"th immec!iiltc 
notice of hi:. ur litT It'').11 t-iqhts ,mel n~l!!ulies ilv0ililble. The Act pre
scribes (I \'lritU~n fU111! (JI' r1oLicl', I:liich notic~ describes to a potelltial 
victim the right to St'ck u Protective Order in a Municipal or District 
Court. 

Whcn a dcfcndent i:. rclt.'J:;cd from clIstodv llS a result of t1 domestic 
violence incident, tlle Court I'clerlsing tlH~ clefr:ndcnt is required now to 
mJkc ,1 determination n~qilrdinC] till: nCf'd to protcct thp- victim from 
further contact from the t1dcilCknt. The rclcllsing Court is nm', clutllorized 
to enter a tin Cont~lct. Ol"dcr upon n'lcilsc il~. il condit.ion of t'(~1(1u:,r., which 



.' 
.... ' 

G, (Cont.) 

"* H, 

1...- A. 

"tlo Contlld" onkl' IlIdY lil' i~;:iul'<l by Lcl'.'lli:'Jlli.! ill"- fo l),\'oil!c! lip ,E ~;nOIl ,,~ 
po~sibll.! in \·ll'iLin!J. !·Iheile\,('l' :.iud· "N(I Cr,nUct" vl'{icr is 'js:;ued by the 
Court, iI clerk of tlll' Court: ;s rcquil'f.!d Oil [H' 1l"~I'[)t'(: thl' Ile>:t. \'lOrkinq 
judicial dilY to ciirc'ct it COP.Y 0: tile n:·'.!!~I' to the ilPpt'OfJr'iate 1m·, ~Il~ 
forcement agencies specified in the orclL!I', lIpnrl l'I'Cf'iDt of the 1.(11.1',' of 
the order into the Ln', enl'orcerncnt illfol'l:l'iticl",' '~;y","t'r~ill-~'-i~-rC'-i:'iw--cil-{oi-'c-i~mcllt 
agenc i es i n Vie-~-'are chJi:9("~cr~inh J1ofl~·oJ~.Ih~i;~j[i:(C("· <1,~ilrC-re---' 
qui red to enforce the terms thereof, 

Section 24, as an amendment to RCt-J lO,~J9.050, prDvides that \,/henever i1 

Court finds a deFendent guilty of" a crit!le and as a condition of sentencing 
retricts the defendent's ability to have contact with the victim, a copy 
of such order is t'eclllired to be directed to lhr. «ppro['>dat.e 1.1\,/ enforcement 
ugency by the next \'lOrkinu jtldidal <Ill)'. ~por!,J~'.;,(~eJflt of th(2 order (lnd 
entrY-.2 f the order into thc_J~~.IiJorCellll~nt a.9..c!.!E1'~~ __ £q~e..lJ..tet' 2.t.?tern~L~il.l 
1 .J\y cnfm'cen!~~cnc i q.s . i n_~tl.9._..?.~~e a 1~~.~]_~!~~1.~L.,~'!.U-Jl_'!_~.i.r:c 0 f ~~.J~dL~7: 
atli..ilre rS~Ie~ to cnt:,(\~'ce __ ~t, 

Section 25 of the Act requires that 1111 police orFicers in the State shall 
enforce orders issued iJy any Court in this S.t(lt(~ testri'cting il deFcndent's 
ability to have contilct \vHh any victim by arrcstinq and taking the defend-': 
cnt into custody \-"h~-,-__ Ule~_icc oiTicc.r~.!.ob~Q.ls..~i!.!.~se to believe. thot· 
the dC!.E!ld~,~_~~S v_1 0 I il tc~_J.:!.I_e_._~cr~~ of. .. r.he Ot:S~!~T_. 

It is notJble tllllt, although this provision arpr.,1t'S in th~ Domestic Violence 
Act, the provision of the specific section is not li~ited to domestic 
violence defendents. If a liND Cont.clct" order is' entered as J condition of a 
sentence in crim.ina1 pl'oceedings, llTL'spectivc of the kind of crimr., de
fcndent 01' v'ktim. such "No ContClct" order' appcars to be en forceabl e under 
the forego; ng IIlJnc.lJ~ory r'ul cs. 

Under the Act, temporary restl'ainin9 order'S issued indivot'ce proceedings 
m,IY, upon order of the COllrt, be entl..!l·ed into the 1,11'/ ellfor'cenent Clgencies' 
computer-based cl'iminal inror'lI\iltion systt!III, Upon cntr'y into the computer 
system, all lm'l enfol'cement ugcncies in the State an~ upon notice of the 
existencr~,of the orqc'/' <lilt! ill'f.! 1'{'~lIired to enforce the order', Slichonlel' 
i~ rnforce,lbll! ~Liltl.!'.'/idl:, 

G. ;';!U~1I2ver slich d re:it.l ... dn!IlV ol'd~1' i:. i~;~,IICd ill (J divurce proc'':-('dinV alld 
thr j'e~, t J'a i nud I1l'1'5011 l:tlO\"'~ () f LlI(' o I'llt! I' • ol _~~_(D,~~U!l.!~il.I .. _lil.Q.J~ES~_i ';_~It'S 
of the orciL!ris a misdellieanur, 

-x C. 

* D, 

In divorce proceedings, a person ;s cJeelil(~d to hL1Ve notice of the restr';dninn 
order if the persoll 01" his attol'ney I'las in Court I'Ihen the order Wus :,iSlnerJ, 
the Order \'Iu~; sel'vcciupOIl tilL' pl~I'Sorl to Le reslraill~d 01" i\ police officer 
,9j~~2 the y_(~'so..n ora 1 or wri t!!2!l_.~"y_ij~~£~_.0'_~h~ __ <!..!:.~Jer~J __ ~~~'!...C!~!OIn .il 
or handing to thcyerson a_~c..!.~1.ifiei....':..~I2Y of the origin~1 order, cel't'ified 
to be true and accurate. 

A police oFricer is required to v£:'t'irj' the existence of ~uch a restr,lining 
order by: (1) oLt{linillCj inFormation confin:ling the C!xi;;tellce of the order 
i1nd the term~', til(~r(!or from'a 1a\'i l!nforC~II:cnt WJcnr..v or (2) ob~(linin~ a 
certified copy of the: onJer fro':: the cli.:t'k of thl.~ Cour't, 



VI. 

:;'iU;L:lll.L: i·l·l:Vl.,~ i~l.;i ;,i:.i. - l' 'Ulll' 2a, 

The J\ct requircs that a peace ofticel' must arT .J take into custody, 
pending relcJse on bail, personal rcc0gnizanc~, il Court Order, a 
person \·lithout il vlarrilnt \·Jhp.n the officer' has 1,,"dDablc CilIJSe to believe 
that the person hilS knOl'Jingly viol':lt~~d the tcniJ~; of the rcstrllining order 
which restrains threats or acts of violence Qr e;(cludes the person from il 

residence. 

F. The act provides that no peace officer may be criminally or civilly 
liable for making an arl~est under this subsection, if the offfcer acts in 
good faith and without malice. 

Arrests Under the Domestic Violence Prevention Act. 

The Domestic Violence Prevention Act, with three exceptions, does not provide 
criminal penalties or create nell/ substantive violations. The Jkt generally provides. 
law enforcement agencies with a tool (and a mandate) to deal with domestic violence 
situations by exercise of arrest powers. Generally. then. arrests mandated by the 
Oomestic Violence Prevention Act an~ still made by reference to the criminal act 
cOlrmitted. Most ft"equently, slich arrests will be for simple assault, destruction 
of property. trespassing or malic;-olls mischief. Such charges should be .written by 
ilrresting officers as in the pust, \vith the added notation indicating arrest for 
domestic violence violations. 

In three instances, the Act scts forth violations Y/hich may be independently charged, 
These instances delll \~ith violation of court orders: 

t A. 

~ B. 

it is a misdemeanor to violate a restraining orde~ issued in divorce 
proceedings which re~trains a party from rnolcstin9 or disturbing the 
other party. (Violation of Restraining Order - RCW 26.09.300). 

It is a misdemeanor to violate a "No Contact" Ord(,!l~ issued under the 
Domestic Violence Prevention Act. (Violation of "No Contact" Order, 
Section 22(3) ..: DOIII'.'~l.ic Violence Prevention Act of 19811) .. 

It is a misdemeanor La v'iolate a Protective Order or temporary 
Protective OY'det' issu(~d under the Oomestic Vi-olencc Prevention Act. 
(Violation of Protective Order, Section 12(1), DOll1cst"ic Violence 
Prrvrntion Act of 19R4}. 

hope thut the forc90ing SIlIllI11i.lt'Y lo/i11 be of sOllie truiniTlD assist.ance in preparing for 
imrl(':;;~:lIt'lti(l1\ of thc' DOf~h~"l.ic Vi,i\I~I\I:e Pn'lJc~ntiuTl ~.ct ur 1984. 1 \'1ill be happy tu fl:.<..i'~L 
in Stich lr.:ining -in ilny ~Itly Ulilt i e,lr\, 

i-lDS:cw 
Attachments 
cc: Director Phillips 

t-Iajor Ottgcn 
Najor Strock 
Det. Jensen 
C:i lj' fI tto rney 

g~L- /..0. ~J:.J..; 
Mi cha e 1 D. Srni th ( C-o--o.r ) 

Police LeDn] Advisor 



DOMESTIC VIOLENCE A NEW BEGINNING FOR AN OLD' PROBLEM 

D. P. Van Blaricom, Chief of Police 

Bellevue, Washington 

1984 . 

Our; ng the fi rst half of 1982, the Be 11 evue Pol ice Depart'!1ent ; nvest i gated two 

nearly i dentica 1 murder-sui ci des ; n whi ch estranged husbands refused to accept 

the end of the; r respect; ve marri ages by k; 11 i n9 fi rst thei r wi yes and then them

selves. 

Despite their dissimilar backgrounds, the victims experienced the same domestic 

. violence phenomenon wherein a once loving relationship ended. with tragic murder 

and self-destruction. The two women, one a practicing physician and the other an 

Asian refugee seamstress,.had much in comm~n; 

1. They we.re self-reliant and achi'evement oriented; 

2. Their husbands previously enjoyed positions of status but subsequently 

experienced personal failures and had since assumed the roles of literal 

house husbands dependent upon their wives; 

3. There had been long histories of abuse in which the husbands had expressed 

the; r frustrati ons wi th ; ricreasi ngly severe acts of v;'o 1 ence; 

4. Police had been called to their homes numerous times but the victims would 

always decline to prosecute because they intuitiveiy knew that to do so 

would only further agitate their husbands and more significantly, they 

also realized that their violent mates would not really be constrained 

from doing them perhaps even greater harm; 

5. The victims finally decided to initiate divorce proceedings and retain 

custody of their small children; and 

6. The rejected spouses would not accept this denial of access to their "pOS

sessions'~ and concluded that mutual death provided the only solution to a 

dilenuna with which they ~o.uld not otherwise cope .. 



The resulting events were literally predictable and yet we were unable to effec

tively intervene. Why, we asked? In endeavoring to learn the answers, we began 

to understand the dynamics of domestic violence and then set-about designing a 

program which would address this potentially fatal but always injurious problem. 

First of all, we discovered that domestic'violence ;s .~n escalating pattern of 

behavior which progresses from name-calling or put-downs in public, through push

ing and shoving, hitting or kicking, and ultimately the introduction of deadly 

weapons or savage beatings until death is caused. Secondly, the victim often 

tolerates the abuse because she sees no alternative lifestyle available to her 

and in fact, she may even excuse her husband's exercise of physical punishment 

by rationalizing that she has somehow been so inadequate as to deserve such treat

ment. Finally. the victim is painfully aware that our system of criminal justice 

is demonstrably more concerned with legalistic process than social product and 

when confronted with the real ity of a violent husband who wi 11 not allow her to 

escape from his contro1. she sees little hope of relief from official sources. 

It has been a sad but true commentary upon our actual ability to effectively 

intervene in the cycle of domestic violence that a woman has only two unenviab1e 

options when faced with the fact of a husband who wi 11 ki 11 her rather than lose 

her and is willing to do so even at the expense of his own life - she can seek 

anonymity in .another locale and hope to avoid detection by· an often relentless 

pursuer or be killed! 

Faced with this unavoidable conclusion, we reasoned that the key to prevention 

of domestic violence has to be effective intervention at the earliest possible 

stage of development before. it becomes progress;ve]y irreversible. And to accom

plish that goal, the victim must be given officially supported access to viable 

alternatives which will enable her to escape intact. We additionally recognized 

that as imperfect as it may be, the existing criminal· justice system is the only 

one we have and so, we decided to s·ee if it could be made to work in a truly 

systematic approach to this especially hazardous social illness. With that fore-

most ideal. we formed a local task force of police, prosecution,. court, proba

,tion, and professional counseling practitioners who accepted the challenge of 

designing a uniform program for effectively treating domestic violence. 

As a result of their dedicated work, we now have in-place a response methodology 

which coordinates all facets of the criminal justice system'svarious mechanisims 

-2- . 



and ;s further supported by an outreach social service component. It proceeds as 

follows: 

1. Upon the first indication of domestic violence between cohabitants (call 

of a family fight in progress or whatever), a police officer is immediately 

dispatched to investigate. In every case (regarei'less of whether or not 

cause for arrest exists), the officer will make a written report and code 

it "OV" for specially expedited follow-up attention by all concerned. It 

is imperative that there be no delay in processing needed relief and 

priority attention js often required during weekends or other periods 

outside of normal business hours. 

Every victim is also provided with a specially prepared booklet (45 pages 

in length) which advises her in detail as to what constitutes domestic 

violence, how she may react emotionally, where special assistance is avail

able, and what to expect from the criminal justice syst~m while also, 
providing answers to personal security questions. In essence, -it is a 

comprehensive primer on how to deal with a very confusing and disturbing 

personal crisis that hurts both physically and psychologically. 

-(Insert photograph here) 

2. If the victim fears for her well-being, the investigating officer will 

offer, arrange. or facilitate transportation to a hospital for treatment 

of injuries or to a place of safety or shelter. 

3. Even in cases of arrest on misdemeanor charges, the suspect is jailed with 

minimum ban set at $l,OOO-;n cash and that can be raised to $5,000 if the 

investigating officer recommends the higher amount due to the individual 

circumstances of the incident. 

4. If an arrest is made, the vi ctim IS notari zed statement ; s taken so that in 

the not infrequent e\f~nt of later changing her mind about being a 
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, . 
prosecution witness, the statement can be used as a means to elicit the 

necessary testimony and enabl e us to 1 egally intervene in a cyel e that 

will otherwise continue. 

5. Upon the placing of a criminal charg'e against th~ assaultive partner. the' 

City Prosecutor issues a I'no contact order" which ;s enfol"cable by the 

police to preclude harassment, intimidation, or further assault. 

6. If the charge is a misdemeanor and upon both the admission of the 

defendant that the crime was in fact committed and with the agreement of 

the victim, the judge may order a stipulated continuance wherein the 

defendant is directly diverted into a counseHng program for batterers in 

lieu of t;';al while remaining under the court's continuing jurisdiction- to 

assure compliance. 

7. In all cases, the police report is promptly directed to the social service 

agency with whom we contract ,and they contact the victim to provide 

counseling on avai1able options to continued abuse~ emotional or other 

support, and s afehouses when there is a fear for the 5 afety of any person 

within the household. This outreach approach is essential to causing 

victims to extricate themsel ves from an otherwi se conti nui ng predicament 

and it is not suffi c i ent to merely refer them to make a self -i n i ti ated 

call because most often, they simply wi 11 not do it! 

(Insert flow chart here) 

It should be additionally noted that a clear administrative commitment to ade..;. 

quately treating the problem of domestic violence is absolutely critical to suc

cess and accordingly, all officers of the Bellevue Police Department are trained 

to implement the following pol~cy: 
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'PUlLpo~e 

To lL~cofJ!ti..le i:.h.e p!l.eai:. 4i..9f1l-Ucance ot dome-fJi:i.c v*ol.en.ce M a IU..~ 
d.arz.9.ettOu/.J CIL.une w.L:t.h. poten.i:J..rUJ..v. (..a.t:.aJ. lLe/.Jul.t~ tha:t. OCCUM wUhi.n. tAli. 

home and ~o M/.Jwz.e :the vi..cti.m of. domfUJi:J..c vi..o1.en.ce tAli. maxi.mum 

plLotecti..on ~om lwz.:thelL abU4e which ~aw en.tolLcement ettolLi:./.J can lLeMOfl.

a61.~ plLovi.de. 

Jt:. '.JhaU.. be the policv- ol the depaA.tment thai:. aLI.. pe/l4onnu w.i.1..1.. 

ILfUJpOnd i:.o. a lLepoitt ol domM.t.i...c vi..o1.en.ce, cz..d deUned bv. n. C. W. 

J.D. 99.020, .in. accoJtdan.ce wi..th i..f:./,) d!J!UUcance. e.i..:then. <M a lel.o~ Oil. 

mi../.JClemeanoJ1.- anti a-:! a ma:tJ:.ett ot 9/Zeai:. cofT1!rlLlfl.1..i concelLlt. All PeMOTlJ7..U 

Me i:.o be. 4en-:!.i.ti..ve. and J1.Mpon/.Ji..ve i:.o th.e anxi..ei:.i..e/.J ol and the danr;.en.-d 

i:.o vi..di..m( /.J) ot domMtic vi..o1.ence. 0f.UCfV/./.J /.Jha.1..1. mahe evell.~ lZ.ea/.Jonab~e 

el-t.OlZ.t to ptLe/.JeJl.ve. aLL 1Z.e..J..eIlOJ1i:. ev.i.dence and i:.o .i.nunedi..ai:.u~ con.d.ud a 

t.:h.olz.ouf}h /.-ollow-up mve/.Jt:..Lgation when.eveJl. ~ CAi..me )..d bll.ou;;At:. i.o 

thei.A a;U.eJti:.i..on. 

Ji:. /.Jha1..1. be t.h.e lI.e4pofl...ji..bLLUIJ. 01- command and -dUpen.VM0JZV. o/.-f.i.Cett/.J .to 

MC.eIL:tai..n :thai:. a lZ.epolLted dome./.Juc vi..ol.enc.e CI7...i.me .iA plZ.Opel/..Lij. docu

mented and thai:. a p;z.i..ofli..i:.1j. 1-0Llow-u.p .in.vMur;.ai:J...on. i..;J. completed M 

ex.pedi..ti..oU/.J-4J. a/.J po/.J/,).ib.Le .in. an ati:.empt to i.dell.ti/Jj. and. chall.f}e tfte 

pell.don.l-d) Il.fUJport/.Ji..b~e 1-011. the- CIl.i..me. 

E.x..p./..an.ailon. and. Def-i.nil.J...on 01- G.i.me 

The CAime 01- dome./.Ji;.i..c v.i..o.LeIl.ce had been. en.aded i.n.i:.o :the VlMhi..n~On. 

Cttimi.n~ Code, Chapt.eIL .L0.99, -wilh i:he /.J:tated ~er;..i.4.La:ti..ve .Lrt:ten.i:. t.h.a:t 

CA.i.m.i..n.~ .J..(JJJ}/j be enl-oll.ced. w.i..thou.t /l.er;.G.Ad. to /Uhe.t.hel/. :tfte PeI/./jOM 

.i..n.vo1..ved Q./te OIL WeJl.e mQ.l/.ued, cohab.i..:t.i.n.r;. 011. .i.n.vo.J..ved .in. a lLuat..i..oMhi..p. 

1. "Coha.bdan.t" mean.4 ·a peIL..jon who i....j malLlL.i..ed to Oil. who ..i..d cohab.i..t

~ u;..i..t.h. a pell.40n M hw.Jband and w.i(.e ai:. .the p;z.eden.i:. t:...im.e Oil. a:t. 
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~ome ti.Jn.fZ. iJt :the pa.4t. ,4~ pellAvn. who ha4 one. OIL fTIOl7.e ~en. 

i.n. COf11l7/Dn wJ..;th anothe/l. peA.4on, l7.e~.a.ll.CLt..e44 ot whe:theA .tA~ have 

been maJtlti..ed. 017. Uvi.n.~ :tv~e:th.eJL at. :the me, 4ha.U be :tn.e.ated. cz..:! 

cohabUan..t. 
. : 

2. "/JomeAuc vi...o1.en.ce" i..n.c.l.witUJ bid iA not .li.mLt.ed to an.v. ot the 

/.oilow.Ln9- CIL.i.mtUJ when.. commiti:.ed bv. one cohabi..:tan.:t a~t ann:thell: 

fal A,j,jaul.:t. .0"t. the f..i...,ut de~ee mcw 9A.)6.010); 

(0) A..:I~au1:t i.n. the 4econd. de~ee tRCW 9A.)6.020); 

(c.) Si.m.pJ..e a..:!..:Iau.li. {'NCW 9A.J6. (40); 

fd) 'Rec.k1.eA-d endan.~fV/JTI.ent I'RQ(J 9A.J6. 050) J' 

fe) COe/l.cion. IRCW 9A.)6.070); 

f/.) BWl.fil.aJ1.V. i...n the /..1.A4t de~ee f RCW 9A. 52. 020 J ,. 

f 9-' BwLg).CZII.!J i...n the ;Jecond de9-llee mew 9A. 52.0)0) J' 

(h) CI7..i.miJl.a1. :tIle4~pa.-d;J i...n :the /.iA;Jt de9Ae.e fRau 9A. 52. 070J; 

fi...) CIli..m.iJ!ai b/.eApaA4 i.JL :the ~e.cond. de~ee mcw 9A.52. 080); 

(j.) /fJal...i..ciou;J mi../.Jc.hi..eI- J...n. the f.j.A;Jt de9Aee mcw 9A. 48.070 J ; 

fk.) ftiaLi..ci..ou,a mi..;JciU..e/. J...n. the -decorui def)Aee (RCW 9A.48.080J,· 

u.) frlal...i..ci.ou,a rniAc.hi.. et. J...n. :the :thi.Ad de9Aee (nCW 9A. 48. 090); . 

(m) K.i.dn.appi..n~ i..n. the /.i...IL..:!:t de9-llee t7?CW 9A. 40. 020},· 

f n) Ki..cbtapp.i.ng i.n.. the ;Jecon.a de9Aee (RCUJ 9A. 40. 0)0) ,

(0) Un1.C1JIJf.u). ..i.m.plli...;Jonmeni:. fRCW 9A.40. 040}; 

(p) Rape i..n. the f,i..hA:t. defP1.ee ('R.CJ).J 9A.44.040); arz.cI. 

( q) Rape .i.n J:he ;J ec.orz.c1. deg,rr.ee ('R.CW 9A. 44.050) . 

3. "V.i..c.:ti.m" mean4 a c.ohabUan.t who hn;J been. ;Juo;j..ec.:t.ed :t.o dOmMUc. 

v i..o1.en.c.e. 

How does the program work? The best indicator is that' our reported assaults in 
, . 

1983 increased by a substantial 39% and while we are not normally pleased with a 

crime increase, in this instance we were delighted. Why? Because our priority 

attention to domestic violence is paying-off in victims coming forward to seek 

help and they are being given effective assistance by knowledgeable professionals 

with a new dedication to serving their special needs. As was the case with rape 

some eight years ago now. domestic violence ;s finally receiving the attention 

-6-



which it so desperately deserves and we look forward to a continuing statistical 

increase in assaults until every insidious case of abuse within the privacy of 

the home has been brought out of the family closet! 

• I 

Footnote: The U. S. Attorney General's Task Force on Fam; ly Viol ence received 

testimony on this program at their January 1984 hearings in Seattle and it will 

be addressed in their final r~port. 
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MEMORANDUM 

SENATE 
dUDICIARY mMMfITEE 

DATE: September 17 t 1984 

TO: Senator Phil Talmadge 

FROM: Kyle Ai ken ,. 

SUBJECT: Domestic Violence Law 

Washblgtoa state Se.. 
48th Legislature ' 

1988 "Senion 

435 Public Lands B.~aing 
Olympia, Wasbingt.on 98504 

(206) 768-7719 

At your request. I contacted a few prosecutors and the Shelter Network" 
to find out what charges are being fi led in the arrests made unde'r 
the new domestic violence protection law. There, are two charges 
possible, simple assault and felony assault. Of all the arrests. 
it 1s est1mated that charges are filed in one third of the 'cases. 
Of those one third. roughly 90 percent are simple assault and 10, 
percent felony assault. . 

The problem of the day with that bill 1s that women who are using 
self defense during domestic violence are also being arrested. The 
number is estimated to be one-third of all the people arrested under 
the act. This problem is probably attributable to police protoc,ol 
rather than to the legislation. It is not a problem 1n Oregon where' 
the language is similar. The legislation directs that if a police 
'offi cer finds probabl e cause that an assaul t has occurred in the 
preceding four hours, he or she must make an arrest. Self defense 
is not an assault. 

I think you might want to use the following statistics when discussing 
the bill: 

1. Victims of family violence are twice as likely to be assaulted 
again if police do not arrest the attacker. -(Justice Depart
ment Report conducted by the Police Foundation) 

2. The Police Foundation's Study in Minneapolis showed that 
in 35 percen t of the cases whe re pol i ce di d not make an _ 
arrest, victims suffered a repeat attack within six months. 
When police made an arrest, only 19 percent of the victims 
reported repeated vio1ence. 

Committee Staff: Tom Hoeuuum. Counsel/Staff Coordinator. 753-1826 • Dick Armstrong. Counsel, 753-1827 
_ KJie Aiken, Counsel, 153-1820 • Jon Carlson. Counsel, 158-2031 • Karen Mfller, 158-9111 
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3. Arrest appeared to have no effect on the stability of the couple's 
relationship. A majority split up during the follow-up period 

. no matter what the police did. (Police Foundat1on Study) 

,4. In the Minneapolis study, recidivism rates, measured from 
official police records, were 10 percent in the arrest 
cases, 17 percent in the mediation cases and 24 percent· 
in the separation cases. The report conc1 udes that "Despi te . 
all cautions, it is clear that the recidivism measure is 
lowest when pol ice make arrests. II 

5.. The police have stated that it is often a waste to arrest . 
because the woman will not follow through with the:' 
prosecuti on. The Abused Women's Project have found that· 
90 percent of the women they assist followed through with 
the case. 

6. The Shelter Network studied compl fance with the old domestic. 
abuse law (Chapter 10.99 RCW). Their report will be re"leased. 
on October 3. It indicates that compliance with the old 
1 aw (which encouraged arrest and provided no-contact orders) 
was poor; when I get the numbers, I will send them to you. 

7. A study conducted in Oregon to' assess the impact of their 
1977 domestic violence law. In, the pre-1977 period 
(191S-1977}s there were 98 domestic homicides and 167 
nondomestic homicides. In the post-1977 period (1978-1981)" 
there were 89 domestic homicides and 239 nondomestic 
homicides. That represents a 10 percent dec.rease in domestic 
homicides following the implementation of the' legislation 
while nondomestic homicides increased 10 percent. 

8. Studies have shown that about half of the requests for 
police assistance arising 1n large urban areas are related 
to domestic violence situations. It has been reported 
that "up to 60 percent of all married women are subjected 
to physical violence by their husbands at some time during" . 
their marriage" i moreover 20 percent a re beaten regul arl y. 

9. A. National District Attorney's Association report cited 
a Kansas City police study which found than in 85 percent 
of the homicide and aggravated assault cases in 1972-1973, 
police had been called to the house one time before the 
occurrence. In .almost 50 percent of the cases the police 
had responded to five or more prior domestic disturbance 
calls. 

KA:mj4-5 
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FINAL BILL REPORT 

SSB 5142 

C 280 L 87 

BY Senate committee on Judiciary (originally sponsored by Senators 
Talmadge, Lee, Bottiger, Moore and Rinehart) 

Providing protection from unlawful harassment. 

Senate committee on Judiciary 

House committee on JUdiciary 

SYNOPSIS AS ENACTED 

BACKGROUND; 

Washington's' criminal harassment statute, RCW 9A.46, was intended 
to make certain kinds of harassment' illegal. Toward that end, RCW 
9A.46 makes ita crime to threaten to injure or harm another. 

Law enforcement authorities report they are unable to make arrests 
in many harassment cases because RCW 9A.46 applies only where an 
express threat is made to the victim. Often the victim is 
subjected to a continued pattern of serious harassment, but no 
arrest is possible because no specific threat of harm is made. 

SUMMARY: 

This chapter is intended to provide victims of unlawful harassment 
with a speedy and i~expensive method of obtaining protection 
orders preventing unwanted contact between the victim and the 
harasser. '''Unlawful harassment" is defined as a knowing and 
willful course of conduct directed at a specific person which 
seriously alarms, annoys, or harasses such person, and which 
serves no legitimate or lawful purpose. The course of conduct 
must be such as would cause a reasonable person to suffer 
SUbstantial emotional distress, and must actually cause such 
distress to the victim. A set of factors the court must consider 
in deciding whether the conduct serves any legitimate or lawful 
purpose is provided. Nothing in the chapter is to be construed to 
infringe on any constitutionally protected right, including 
freedom of speech and freedom of assembly. 

A victim of unlawful harassment may petition the superior courts 
for a civil antiha'rassment protection order. At the time the 
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petition is filed, the victim can request the court to issue a 
temporary antiharassment protection order to remain in effect for 
up to 14 days. 

A hearing must be held on the victim's petition within 14 days 
after it is filed. If the court finds that unlawful harassment 
has taken place, it shall issue a civil antiharassment protection 
order which can remain in effect for up to one year. 

A respondent who willfully disobeys an antiharassment protection 
order is guilty of a gross misdemeanor and may be subject to 
contempt of court penalties. The municipal and district courts 
have jurisdiction of any criminal actions brought under this 
chapter. 

In granting antiharassment protection orders, the court is given 
broad discretion to grant relief, including orders restraining the 
respondent from contacting or following the petitioner and 
requiring the respondent to stay a stated distance from the 
petitioner's residence or work place. 

A petitioner may not obtain a third temporary antiharassment 
protection order if the petitioner has previously obtained two 
such orders but has failed to obtain a permanent antiharassment 
protection order unless good cause for such failure can be shown. 

VOTES ON FINAL PASSAGE: 

Senate 47 
House 86 
Senate 47 

o 
11 

o 
(House amended) 
(Senate concurred) 

EFFECTIVE: July 26,· 1987 



FISCAL NOTE 

REQUEST NO. 1 
BLL NO. 

S 130 

RESPONDING AGeNCY 
Office of the Administrator for the Courts 

DA.n:: PREPARED BY 

Hark Johnson January 12, 1987 
Protection from Harassment 

Fiacal impact of the above legislation. on Washington State . 

Fig .... in parenth .... r ••• .m reduction •. 
O.tall lupportlng th... ..l1ml'" il 
cont.inlld 1ft Fonn FN-2. . 

Services Director 
SCAN 

234-3365 

IX] NONE 

o AS SHOWN BELOW 

REVENUE TO' 
Firat Biennium 19~ - 19 89 

I'UHO • COOl! ~ l1TU! COOl! 

BaEJW. I'UCl - STAn 001 

GENERAL I'UCl - P'EDERAL 001 

CJTHEJII • 

TOTALS 

EXPENDrTURES FROM' 

.. UNO cooe 
/JI!IoISW. !'\JICI - IT ... '111 COl 

OENSIAL I"i.H:l - RIJe1o\1. 001 

O'llEl'l . 

• _ ... _. iIIcIucIing ____ I.e _ 
_'or ...,...... __ 1M o-or.o ..-. TOTALS 

EXPENDmJRES BY OBJECT OR PURPOSE' 

I'TE IT N'1- YEAIII 

aAI..ARIE.'S oUCl W MJl:S 

I"DlIOIUI. .'SERVJC( CONTi'IACTS 

GOOOS oUCl SElMC£S 

TRAIIB. 

EOlJAoENT 

sPLDYEE IIE)EI'TT1S 

GfIAIimI AICI SUlSDeS 

","""GEHC:'!' ~ 

D£BT SERVICE 

C.\I'IT AI. O\JTLA Ya 

TOTALS 

Ch~ck this box if the above legislation has 
cash flow impact per instructions: 0 
Show cash flow impact on FN-2. 

1ST nA.R 

~ 

0 
0 
0 

0 

0 
0 

0 

0 

'/; 

2ND vv.R TOTAL FIRST SIX YEARS 

0 0 0 
0 0 0 
0 0 0 
91 0 0 

0 0 0 

. 
0 0 0 
0 0 0 

0 0 0 

0 0 ~ 
.., 

0 0 ~ 

Check this box if the above legislation has fiscal 
impact on local governments: og 
Do not include local government impact on FN.,. 

: 
• 

! 

; 

I . 
i 

! 

I 

, 
I 
, 
! 

i 
-: 
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FISCAL NOTE 

Office of the Administrator for the Courts 
REQUEST NUMBER __ l~ __ 

Bill No. ~S--,1=3;,..;;O~_--, _______ _ 

January 12. 1987 

Comments for the Fiscal Note on the 

Harrassment Bill: 4th draft 5130 

Senate Bill 130, 4th draft, proposes to have the Office of 
the Administrator for ,the Courts provide support to the ~ 
trial court system by way of developing model forms a~ ~ 
instructional brochures required under section 4 (~~f ' . 
this.act. In'our normal support for the trial court, . 
. system we would also assist in the training of the court 
staff in handling these types of cases. . 

Since providing this type of service is an integral part 
of the Court Services and Education sections of the Office 
of the Administrator for the Courts, there would be no 
additional expenditures required to provide this support . 

. There will be some local government costs in the printing 
of the model forms, training time for staff, an~ travel 
costs to regional training sessions conducted by the 
Office ef the Administrator for the Courts. 

The bill allows for in forma pauperis filings, which are 
assurnedto be the majority of the cases. It is further 
assumed that the additional revenues from persons using 
the regular $70 civil filing fee would be immaterial to 
the state. 

l692k 

r ...... fN 2 lA .. 9nll) --~ 



--' _ ..... 
BILL NO. 

Impac! On 
Cities 

. o All 

S-532 

LOCAL GOVERNMENT FISCAL NOTE 
REOUEST NO.' 87-1 

I RESPONDING AGENCV \\ lY 
i Department of Community Deve1oprnent't7 \ 

IPREPAR·ED BY-- --_. .. - . [II, IE 

1 Leslie Romer 1-12-87 1-- ----&-___ . -- -_._-_. -
Domestic Violence i TITLE Local Governmen t F.I.N 

hEV~~\f~MR::~M-
________ ~--____ ------~!---l)~~1 ~.~~~--__ _ : Other 

. 234-4948 
[IA1[ 

__ _ !lI7../~] 
Counties 

0 __ .. ___ .. _. 
~AII 0 ____ . __ . __ . 

~o!he~r-==========-_.:. __ ::::D~ol:h:.er =========~_~D:::::..::-=-=-=-=-=-=----_______ . _ 
Prepared In c:ooperahon with 

(Agency IOrganlZ8110ns) 
~---------------------------------.-- .. - - --_ .. 

---------_ ... _---------_. 

S-532 amends ROW 26.50.020 to increase the jurisdiction of 
district and municipal courts in domestic violence prevention. 
These courts currently have authority to issue and enforce 
temporary orders for protection against domestic violence. Full 
hearings are to beheld only in superior court. This bill would 
extend their jurisdiction to include violations of restraining 
orders excluding respondents from residences. Current 
legislation limits jurisdiction over· these violations to superior 
courts. As the proposed legislation would reduce the superior 
court workload while it increases that of district and municipal 
courts, .it can be expected to have .minor fiscal impacts on local 
jurisdictions. One half of superior court judges· salaries and 
all of their benefits are funded by the state. All district and 
municipal court costs are borne by local governments. There are 
39 superior courts and 64 district courts in the state. There 
are 132 municipal courts administered by cities and 95 municipal 
courts .administered under contracts with district courts. 

Because these filings comprise a very small percentage of the 
court workload. and the shift ·will--·be spread among a large number 
of limited jurisdiction courts, it is not likely that a 
measurable fiscal impact will be experienced. 



LOCAL GOVERNMENT FISCAL NOTE 
. REOUEST NO. 87-2 

--------------lrR;;";E::"<S:O;pruONDiNG AC3EN~------ ---.- .. - . 

8-130, 4th draft i Department of Community 

I PREPj,RED BY Les lie RO~~·;·-··" 
Developmen~ f\ 

DATE IT 
1-12-8 

Protection from harassment rmu-- Local' -Government SCAN 

~;;;-=_.~_;;-;-F:.i~.,gaJ.,-_Analy~t.. 234,...4948 
I REVI~.OFM ~J\' I'lli (·toTE 

___ -.--__ -.--_--1-1 ~_~~/U"t=--:-I~~----J/r~/~.1 
ImpaC10n I Other 

! Cilies Counties 

o All 0Cl All 

~ 01her 0 Other 

Prepared 10 coopetlUlon With 
(Agency.Oroanlzatlons) 

, 
0 ____ ._..... .. ,. 

I 0 _____ .,....,... __ _ 

:~;A'SO'Seo SlfttaFGov'IFt~' 
~-.~ -.-. ..... -.,», .... ," 

S-130 adds a new chapter to Title lORCW, establishing civil 
antiha~assment protection orders and the procedures for their , 
administration. The bill requires that court clerks' offices make 
simplified filing forms and instructional brochures available to 
the public. Model forms arid brochures are to be'developed by the 
Administrator for the Courts. 

The restraining orders are to be delivered by the sheriff or 
municipal peace officer to the respondent personally, unless the 
petitioner prefers to have a private party serve the court 
order. Sheriffs and municipal policy may collect standard 
service and mileage fees for serving these orders.' The bill also 
adds violation of court antiharassment orders to the list of 
criIDes for which a peace officer can make an arrest without a 
warrant. 

This legislation is thought to be modelled after the ,domestic 
violence prevention legislation, and is expected to have some of 
the same, impacts on' local legal systems. County clerks report 
that filings of domestic, violence restraining orders require 1~3 
hours of their time per case. Antiharassment filing forms are 
expected to be shorter and simpler, but still require some 
assistance from court clerk staff. The maj ority of peti tione,rs 
in domestic violence cases file as paupers, thus cont'ributing to 
court system costs. It is thought that ,a lower percentage of 
antiharassment petitions would be filed by paupers. No firm 
estimates on the number of harassment cases to be anticipated are 
available, but local court officials think there may be as many 
harassment cases as domestic violence filings. No cost estimates 
can be developed at this time. 
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GOOD MORNING! 11M KARIL KLINGBEIL, ASSOCIATE PROFESSOR AT THE UNIVERSITY OF 
WASHINGTON AND DIRECTOR OF SOCIAL WORK AT RARBORVIEW MEDICAL CENTER. 

I AM PLEASED TO PRESENT TESTIMONY IN FAVOR OF THE PROPOSED CIVIL HARRASSMENT 
LEGISLATION DURING THIS PUBLIC REVIE~ AND COMMENT. ! 

FOR ALMOST TWENTY YEARS, I HAVE TAUGHT COURSES, PRESENTED WORKSHOPS AND 
SEMINARS AND WORKED CLINICALLY IN THE FIELD OF INTERPERSONAL VIOLENCE IN THIS 
STATE AND ACROSS THE COUNTRY. AS A RESEARCHER AND CLINICIAN, I HAVE ~ORKED 
WITH BOTH VICTIMS (OR SURVIVORS AS WENO~ REFER TO·THEM) AS WELL AS PERPE
TRATORS OF VIOLENT ACTS. 

I JOINED THE SEATTLE POLICE DEPARTMENT HARRASSMENT TASK FORCE AT ITS INCEPTION 
LAST YEAR FOLLOWING THE EIA SUNDBY MURDER. THE PURPOSE OF THE TASK FORCE WAS 
TO ASSIST THE POLICE DEPARTMENT IN EVALUATING THEIR RESPONSE TO THE SUNDBY 
CASE, TO OFFER SUGGESTIONS FOR IMPROVED RESPONSES AND TO EVALUATE PERMANENT 
SOLUTIONS INCLUDING THE PROPOSED LEGISLATION TO ASSIST THE S'PD AND COMMUNITY 
W~TH EARLY DETECTION AND KNOWLEDGE OF HARRASSING BEHAVIORS. 

THESE TASKS HAVE BEEN COMPLETED AND A CREATIVE AND EFFECTIVE TELEPHONE 
RESPONSE UNIT NOW AUGMENTS THE 911 EMERGENCY CALL TELEPHONE SERVICE; BUT ITS 
IMPORTANT TO NOTE THE TASK FORCE, CHAIRED BY CHIEF NO~EN SKAGAN, CONTINUES TO 
MEET MONTHLY. WE REVIEW "HARRASSMENT CASES" AND CONTINUE TO SEEK INNOVATIVE 
SOLUTIONS REGARDING PUBLIC EDUCATION AND EARLY DETECTION OF HARRASSMENT 
BEHAVIOR WHICH WE KNOY CLINICALLY LEADS TO MANY CRIMES INCLUDING MURDER AND 
HOMICIDES. 

THIS MORNING YOU WILL HEAR TESTIMONY FROM OTHERS, ESPECIALLY THOSE IN THE 
CRIMINAL JUSTICE SYSTEM. I WANT TO MAKE SOME QUITE SPECIFIC POINTS ABOUT WHY 
CLINICALLY WE NEED THIS LEGISLATION AND WHAT IT .WILL DO TO PREVENT CRIME. 

HARRASSING BEHAVIOR INCLUDES BOTH WORDS AND ACTIONS DESIGNED TO COERCE, 
CONTROL, INT:Q1IDATE AND/OR HUMILIATE OTHERS. IT OFTEN STARTS QUITE 
INSIDEOUSLY, ESCALATES THROUGH REPEATED PATTERNS UNTIL IT IS RECOGNIZED 
THROUGH STALKING, PREDATORY AND GROSSLY OFFENSIVE ACTS AND CAN LEAD TO OVERT 
VIOLENCE ENDING IN MURDER~ BEHAVIORS, THUS, ARE .ON A CONTINUUM AND OFTEN IN A 
DEFINITIVE PATTERN OR "MO" SPECIFIC TO THE OFFENDER. 

WE HAVE BEE~ ABLE TO DEFINE AND ARTICULATE A PROFILE OF BEHAVIORS OF 
HARRASSERS AND I HAVE TESTIFIED AT PREVIOUS HEARINGS ON SPECIFIC CHARAC
TERISTICS. liD BE PLEASED TO ENUMERATE THOSE CHARACTERISTICS IF THE COMMITTEE 
WISHES - BUT FOR PURPOSES OF THIS TESTIMONY TODAY I WISH TO POINT THAT WE 
DIFFERENTIATE QUITE CLEARLY HARRASSING BEHAVIOR FROM THE USUAL "BOY-GIRLI! 
DATING I "NORMAL" INTIMATE RELATIONSHIPS WHICH ALL OF US HAVE EXPERIENCED. 
FORTUNATELY, MOST INDIVIDUALS CAN STOP OR TERMINATE UNWANTED RELATIONSHIPS AND 
THE OTHER PARTY RESPECTS THAT DECISION - OR RELATIONSHIPS ARE MUTUALLY 
TERMINATED. 

NOT SO, HARRASSING BEHAVIOR. ONE OF THE CHARACTERISTICS OF RARRASSERS IS THAT 
THEY DO NO!: RESPECT "SOCIAL CODES" OR SOCIAL "CUES" - THEY DO NOT RESPECT 
"NO!" THEY CONTINUE TO VERBALIZE OR ACT TO COERCE, INTIMIDATE 'AND CONTROL. 
IN OTHERWORDS, THESE BEHAVIOR PATTERNS GO WELL BEYOND upUPPY LOVE, n FONDNESS 
AND OTHER MORE POSITIVE AND ACCEPTABLE FORMS OF INTIMACY. PERHAPS SAYING THEY 
GO "BEYOND" ISN'T QUITE APPROPRIATE - THE BEHAVIORS ARE IN DIRECT CONTRA-

-,-' DICTION TO THE MORE POSITIVE AND ACCEPTABLE FORMS OF INTIMACY. THESE 
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BEHAVIORS SERIOUSLY ALARM AND ANNOY, SERIOUSLY FRIGHTEN OTHERS AND CAUSE 
SUBSTANTIAL EMOTIONAL DISTRESS. SOME VICTIMS WITH WHO I AM PROFESSIONALLY 
ACQUAINTED HAVE LOST THEIR JOBS, BEEN UNABLE TO .LEAVE THEIR HOME OR DRIVE A 
CAR FOR SUBSTANTIVE PERIODS OF TIME, SUFFERED SEVERE DI'SRUPTION IN THEIR 
·PERSONAL RELATIONSHIPS AND OTHER MORE GREVIDUS SITUATIONS RESULTING IN 
DIAGNOSIS OF POST TRAUMATIC STRESS DISORDER - REQUIRING LONG.TERM COUNSELING ... 
THEREFORE THESE VICTIMS OFTEN SUFFER SIGNIFICANT FINANCIAL LOSS. 

THIS PROPOSED LEGISLATION OFFERS PREVENTION STRATEGIES BEFORE THE BEHAVIORS 
ESCALATE TO THE CRISIS OF TERRORISM WHETHER ITS DOMESTIC VIOLENCE COVERED . 
UNDER ANOTHER STATUTE OR STRANGER-TO-STRANGER TERRORISM - THIS LEGISLATION 
LITERALLY AIMS AT: 

1) PREVENTING HARRASS.MENT FROM OCCURRING 
2) PREVENTING THE PHYSICAL AND EMOTIONAL PAIN AND ABUSE OF VICTIMS AND 

THEIR FAMILIES 
3) HAVING THE CAPABILITY OF PREVENTING DEATH 
4) PREVENTS UNNECESSARY COSTS OF HEALTHCARE DOLLARS - THROUGH EITHER 

STATE FUNDED VICTIMS COMP OR OTHER·PRIVATE THIRD PARTY PAYORS 
5) PREVENTS UNNECESSARY AND FRUSTRATING TIME SPENT BY CRIMINAL JUSTICE 

SYSTEM STAFF (911 OPERATORS, PATROIMEN, DETECTIVES, ETC.), AS WELL AS 
HEALTH CARE PERSONNEL 

THIS LEGISLATION FURTHER OFFERS AN INEXPENSIVE, ACCESSIBLE TOOL TO ASSIST 
VICTIMS - TO EMPOWER THEM TO ACT INSTEAD OF FURTHERING THE VICTIMIZATION 
PROCESS, THE HELPLESSNESS AND "OUT-OF-CONTROL" FEELINGS tn'lIVERSALLY 
EXPERIENCED. 

IF THE COMMUNITY HAS SUCH A PIECE OF LEGISLATION AVAILABLE, IT CREATES A 
COMMUNITY SYSTEM OF HELP. A NETWORK OF EDUCATION. TO ASSIST AND ENCOURAGE 
VICTIMS TO SEEK ASSISTANCE EARLY ON IN THE HARRASSING PROCESS. TO ACT 'IS TO 
TAKE CHARGE OF ONE'S OWN LIFE AND TO ABANDON THE EMEARRASSMENT' AND SHAME. THE 
MINIMIZATION AND DENIAL FREQUENTLY CITED BY VICTIMS. EIA SUNDBY WAS A CLASSIC 
CASE OF MINIMIZING THE DANGER AND LEGALITY OF THE SITUATION AS SHE FREQUENTLY 
APOLOGIZED FOR CALLING THE 911 OPERATOR - SHE APOLOGIZED THE DAY SHE DIED. 

I STRONGLY URGE YOUR SUPPORT OF THIS IMPORTANT LEGISLATION - IT IS THE 
NECESSARY COMPONENT TO THE CRIMINAL LEGISLATION THAT WE NEED TO TURN THE 
CORNER ON THE ESCALATION OF VIOLENT CRIME. HAD THIS.BEEN INACTED EARLIER IT 
MIGHT HAVE PREVENTED EIA SUNDBY'S DEATH AS WELL AS THE COED FROM EVERGREEN 
COLLEGE WHO WAS MURDERED TWO YEARS AGO. 

THANK YOU! 
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CIVIL ANTIHARASSMENT STATUTE 
S-130/87 

SENATE JUDICIARY COMMITTEE 

SENATE STAFF: 
Debra Cheatum (786-74l8) 

BACKGROUND: 

Washington1s criminal harassment statute, RCW 9A.46, was intended 
,to make certain kinds of harassment illegal. Toward that end, 

RCW 9A. 46 ma.kes it· a crime to threaten to inj'ure or harm another. 

Law enforcement authorities report that they are unable to make 
arrests in many harassment cases because RCW 9A.46 applies only 
where .an express threat is made to the victim. Often the victim 
is subjected to a continued pattern of serious harassment, but no 
arrest is possible because no. specific threat of harm is made. 

California enacted a civil' antiharassment statute in 1979 
(California Code of civil Procedure., section 527.6) which allows 
a harassment victim to petition the courts for an order 
prohibiting further harassment. Law enforcement authorities and 
victim advocates have expressed support for 'a similar civil 
antiharassment statute in Washington which would give all 
harassment victims, not just those who have been ,expressly 
threatened" access to court protection. 

SUMMARY: 



,.' 

This chapter is intended to provide victims of. unlawful 
harassment with a speedy and inexpensive method of obtaining 
protection orders preventing unwanted contact between the victim 
and the perpetrator. "Unlawful harassment" is defined as a 
knowing and willful course of conduct directed at a specific 
person which seriously alarms, annoys, or harasses such person, 
and which serves no legitimate or lawful purpose. The course of 
conduct must be such as would cause a reasonable person to suffer 
substantial emotional distress, and must actually cause 
substantial emotional distress to the victim. A set of factors 
the court must consider in deciding whether the conduct serves 
any legitimate or lawful purpose is provided. 

A victim of unlawful harassment may petition the superior courts 
for a. civil antiharassment protection order. At the time the 

, petition is filed, the victim can also request the court to issue 
a temporary antiharassment protection order which will remain in 
effect for up to fifteen days. 

A hearing must be held on the victim's petition within fifteen 
days after it is filed. If the court finds that unlawful 
harassment has taken place, it shall issue a civil antiharass;ment 
protection order which can remain in effect for up to one year. 

A respondent who willfully disobeys an antiharassment protection 
order will be guilty of a gross misdemeanor and may also be 
subj ect to contempt of court penal ties. The municipal and 
district courts shall have jurisdiction of any criminal actions 
brought under this chapter. 
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