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C SUMMARY INTRODUCTION 

Can the trial court disregard court rule and the controlling, directly 

in point, Supreme Court decision, without providing any legal reason and 

justification (No)? That is what happens to this case. The end result is that 

after paying more than $200,000 including legal cost, the Defendant has 

neither been able to see the product nor received a single original 

document that was required by both the sales contract and the Letter of 

Credit ("LOC"). The core problem is that the trial court used a wrongly 

formulated "independent principle" as the tool to sever LOC terms from 

integrated contract agreement that parties bargained for through their own 

free will. 

There were two "first impression" issues in the case at bar. The 

first one is whether the one-year statue of limitation of RCW 62A.5-115 

applies to the Plaintiff's claims (Yes)? This issue has since been resolved 

by the Supreme Court in Alhadeffv. Meridian, 167 Wash.2d 601 rejecting 

the foundation, a special interpretation of the "independent principle", 

used in the court of appeal decision of May 10,2010 ("Decision"). Appeal 

is realistically the first time RCW 62A.5-1 15 affirmative defense can be 

raised under the applicable substantive law, Alhadeff, Id. So shall the 

Decision remain the law of the case and perpetuate the error? The trial 

court had sufficiently been informed on this issue before the time it signed 

the sanction order. But it decided to ignore the Supreme Court ruling. 
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Multiple Supreme Court decisions, direct at point to the situation 

in this case, consistently recognized exceptions to the general rule and 

have considered issues not raised below "when the question raised affects 

the right to maintain the action". RCW 62A.5-115 is one of such issues 

because it affected the Defendant's right to maintain the action when the 

trial court granted the summary judgment and dismissed all defendants' 

claims. 

The second "first impression" issue ruled upon in the summary 

judgment in favor of the Plaintiff is RCW 62A.2-325, in spite of the fact 

that the Plaintiff raised this issue only in his reply brief .This statue defines 

some conditions precedent that a Seller must perform before he is entitled 

to ask for direct payment from the Buyer. The key issue is whether there 

was "sufficient notice" from the Plaintiff under RCW 62A.2-325(No)? 

This issue is still outstanding. The merit of this issue should not have been 

ruled upon in the Decision at all because it was never raised in the 

Plaintiff's motion for summary judgment but was discussed in the 

Plaintiff's reply brief. The Decision overruled the long standing rule on 

CR 56 (c) that the trial court may not grant summary judgment to the 

moving party on issues raised in its reply brief. The court should at least 

provide some legal analysis and reason for abandoning this well settled 

rule. 

On the merit of this issue, we shall show that the notice must be for 

"notice for direct payment" and shall compliance with the contract 

payment terms and "perfect tender" requirement. As such, the "notice" has 
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not been given even till today and there is continuing breach of contract 

on the part of Plaintiff. The trial courts not only dismissed all the 

defendant's contentions but also slamed them as frivolous and applied 

sanction. 

The Defendant don't believe that it shall be sanctioned just for 

submitting amendment and voicing grievances it suffered from the 

Plaintiff and its consul in the form of fraudulent misrepresentations and 

other misconducts. Most importantly, the trial court explicitly ruled in 

hearing that it would consider such setoff and counterclaims. 

Since the trial court did not provide any explanation as to why the 

Defendant's claims are all frivolous, we must assert that the summary 

judgment and the final judgment prejudicially affect the post-judgment 

orders. So trial court's determination on the "breach of contract" by Giant 

must be examined for propriety. 

In a nutshell, we need to scrutinize the right and obligations of 

parties as determined by the original contract and Letter of Credit 

("LOC") terms guided by the law of the state in Alhadeff, 167 Wash.2d 

601. The trial court and the Decision should revise the old judgment 

which was based on the outdated analysis on the "independent principle". 

The Washington state Supreme Court rejected such analysis. 
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D ASSIGNMENT OF ERRORS AND ISSUES 

a. ASSIGNMENT OF ERROR 

1. The Superior Court erred in awarding sanction fee. 

2. The Superior Court erred in not deducting Giant's damage 
caused by the Plaintiff's negligent and breach from the final 
judgment. 

3. The Superior Court erred in denying the Defendant's Motion 
to file consolidated complaints. 

4. The Superior Court erred in dismissing the Defendant's claims 
without following either CR S6 or CR 12 (c). 

5. The Superior Court erred in making judgment not in 
conforming to the court of appeal mandate. 

6. The Superior Court erred in substantially impaired the 
obligation of contract 

7. The Superior Court erred in depriving the Defendant's equal 
protection right to claim for damages caused by the Plaintiff's 
negligent and contract violation. 

b. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR. 

1. Did the superior court err in awarding sanction for a first 
impression case that present debatable issues of substantial public 
importance? 

2. Did the superior court err in awarding the Plaintiff to use CR 
11 as a tool to intimidate and harass the Defendant into to giving up 
legitimate claims? 

3. Did the superior court err in awarding the Plaintiff for waiting 
too long to ask the court to release the fund (failure to mitigate 
damage)? 
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4. Did the superior court err in awarding CR 11 without 
specifying the offending conduct and a finding of how such filings 
constituted a violation? 

5. Did the superior court err in awarding CR 11 without entering 
a finding of bad faith? 

6. Did the superior court err in awarding sanction without 
finding that the Defendant's action as a whole was frivolous? 

7. Did the Plaintiff signed the motion for sanction without 
reasonable inquiry-CR 11? 

8. Did the superior court violated CJC Canon 3(D)(I) in 
awarding sanction without recusal? 

9. Did the superior court abuse its discretion in denying motion 
to amend when no prejudice to nonmoving party was shown? 

10. Did the superior court abuse its discretion in denying motion 
to amend without provide any reason and explanation? 

11. Did the superior court abuse its discretion in denying motion 
to amend to conform to evidence? 

12. Did the superior court err in denying adjustment of the final 
judgment when it was clear that lower court's opinions contradicted 
with that of several binding rulings of the Supreme Court? 

13. Did the superior court abuse its discretion in denying motion 
to amend when the case presents new cause of action or legal theory 
as a result of the Supreme Court's opinion? 

14. Did the late presentation prejudiced the Defense by virtual of 
RCW62A.2-325 (Yes)? 

15. Did the Plaintiff fail to establish facts upon which relief can be 
granted, RAP 2.5(a)(2)? 

E STATEMENT OF THE CASE 

This case is about the right and obligation of parties to a 
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transaction involving a transferable letter of credit. So it is crucial to 

identify the parties and their rights/obligations in this transaction as 

defined by contract and statutes. The appellant/defendant was a small local 

business using the trade name Giant International Metals Resources 

("Giant") with Dr. Lin Xie as the principle. Giant is an honest business 

promoting the export of American goods to China and other countries. 

The Sellers in this case were Seattle Iron & Metals Corporation (SIMCO), 

Seattle Iron & Metal Export Corp (SIMEXCO), and collectively 

"SIMCO", all with Alan Sidell as the principle. 

SIMCO was a dominating player in the Seattle area shredded scrap 

metal market. In around July 2005, Giant approached SIM on behalf of 

some Chinese companies including SHANGHAI QIANGSHENG 

IMPORT & EXPORT CO. (QIANGSHENG), CP 132:46A, App-15(jor 

Appendix-IS), to purchase 2,000Metric Ton of shredded steel scrap. CP7-

9 (App.1O-12). The contract GMHD07092005("2kcontract") was signed 

on July 13,2005, Id. 

To avoid confusion, statement of fact made by party in pleading is 

admission such fact exists and is admissible against such party in favor of 

his adversary. Neilson v. Vashon Island School Dist. No. 402, 87 Wn.2d 

955, 558 P.2d 167 (1976). This 2kcontract was pleaded as "a true and 

correct copy", CP 4, by the Plaintiff and was admitted by the defense, CP 

11. There was no other amended pleading from the Plaintiff. So this 

2kcontract shall be the one in this brief. An immediate conclusion we can 

read from this 2kcontract is that all original documents of clause 5, CP 8, 
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APP-11, are required and shall be given to the Defendant. This never 

happen and the documents are still in Plaintiffs possession. So this is 

continuing breach of the contract. 

a. The sale contract + the Letter of Credit = the Contract 

Some definitions are essential to describe the relationship among parties in 

a transferable LOC. 

When an LOC is expressed designated as "transferable", 

RCW62A.5-112( 1), the beneficiary may request the bank to transfer all or 

part of the credit to one or more transferees (third parties) up to the total 

value of the original LOC. The respective rights under the credit are 

passed to the transferee who must comply with the terms and conditions of 

the transferred credit in order to receive payment. A transferable LOC is 

often used when the beneficiary is not the ultimate supplier of 

merchandise but the middleperson between the supplier and a buyer. 

A transfer effectively substitutes the transferee (in this instance 

SIMCO, which became second beneficiary) for thejirst beneficiary 

(Giant). The transfer creates a 'direct relationship' between the issuer 

(Bank of Shanghai in this case) and the second beneficiary (SIMCO). 

Banca Del Sempione v. Provident Bank of Maryland, 160 F.3d 992 (4th 

Cir. 1998) 

The final Letter of Credit transferred to and advised by the US 

Bank that SIMCO found acceptable is in CP 130-134, ("USLOC'). The 
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master version of this LOC is in CP 255-2601 ("WFLOC"). By accepting 

this USLOC, SIMCO committed itself as shipper for C & F delivery to 

Shanghai Qiangsheng as the applicant and buyer, CP 667:46A, which is 

part of the LOC terms. USLOC, which listed the terms that the Plaintiff 

must obey in order to get paid, defines the direct relationship between the 

Plaintiff and Bank of Shanghai via Wells Fargo and was received by the 

Plaintiff only. The defendant was never given a copy, CP 658, of USLOC. 

The Defendant's obligation was only in WFLOC. So it would be absurd 

for the Plaintiff to blame the defendant for not performing specific duty in 

USLOC. 

Both LOC are almost identical except that USLOC have earlier 

expiration date and document presentation day. This is to give extra time 

for the Wells Fargo Bank to notify the issuing Bank (Bank of Shanghai). 

But the payment decision was based on terms of WFLOC. 

For USLOC, the applicanticustomerlbuyer is QIANGSHENG; 

the issuer is Bank of Shanghai; the first beneficiary is Giant, CP 131:50 

and the second beneficiary/Seller is SIMEXCO, CP 131:59. With this 

USLOC, QIANGSHENG appeared as the 

I From the master WFLOC (CP 671-676, APP-18-23), Giant transferred the amount for 
I ,OOOMT to SIMCO (per SIMCO's demand) with the amount for another 1,000 MT to be 
transferred any moment if SIMCO was ready. For the I,OOOMT value transferred, only 
SIMCO can present the documents to Wells Fargo as the second beneficiary. However, 
Giant still had the right to present documents under the master LOC for the remaining 
credit. So if SIMCO provided all payment documents to Giant, Giant can still get paid 
by presenting documents to Wells Fargo before the deadline (for this case September 15, 
2005, CP 185). 
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principle/applicantJcustomer/buyer2 and Giant as the agent. The shipments 

in this case were performed according to the terms listed in this USLOC. 

Giant transferred the duty of payment to QIANGSHENG and the duty of 

goods delivery and document presentation to SIMCO. 

This USLOC listed the key agreement ("the contract"): Seattle 

Iron & Metals Export Corp. (a dissolved company that is not represented 

in this case, CP 666:59, APP-14) would be paid by a Transferable Letter 

of Credit from Bank of Shanghai if it Deliver metals CNF to QiangSheng 

Shanghai, with Qiangsheng as consignee, and duly present the documents 

to bank of Shanghai via Wells Fargo Bank. 

b. Plaintiff breached the contract when it failed to duly present 
payment documents. 

On August 30, 2005, two containers were shipped and a bill of 

lading (NA1080776) issued, CP 224-225. On August 31,2005,41 

containers shipped and a bill of lading (008610) was to be issued by the 

ship forwarder CU Transport3, CP 184. However, there were some 

2 There are special terms in this LOC: 46A: 2 - Full set of clean on board ocean bills of 
lading consigned to SHANGHAI QIANGSHENG IMPORT & EXPORT CO., ltd • 
••••. ; 4 - Beneficiary's certified copy of fax dispatched to SHANGHAI QIANGSHENG 
IMPORT & EXPORT CO., ltd ..... . 

3 In this case, CU Transport was the forwarder for QIANGSHENG. Giant did not have 
contractual agreement with CU Transport or any other ship forwarders as is the case with 
many exporters. You treat the forwarder very much the same as you deal with the Taxi 
cab. You call them when you need to order. No prior contract is necessary. Giant never 
saw the original bill of lading from this forwarder prior to this shipment since this was the 
first time we used CU Transport. The relationship between shippers (SIMCO and Giant) 
and CU Transport was the same based on the disclaimers printed on the back of the 
original bill of lading CP 484-488. 
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discrepancies in the draft bills of lading and need correction. After several 

rounds of intense communications, the final bill of lading was received on 

September 15, 2005, CP 227-228. 

On that same day, Giant attempted to deliver documents to Wells 

Fargo Bank. The bank found the delivery incomplete because several key 

documents were in the possession of SIMCO and the second beneficiary 

has the duty to present documents, CP 185. Giant then went to SIMCO's 

business office to ask for all the required documents in SIMCO's 

possession and told Mike Dollard that those documents must be presented 

the same day to satisfy the LOC terms, CP 185. This was confirmed by 

Mike's hand note, "Bill of Lading presented to me on the same day it was 

due at Bank", CP 299. So the Plaintiff was fully aware the fact that it need 

to presented all the documents that same day or will not get paid. 

At this critical point, there were two choices for SIMCO. 1) 

Considered Giant as the buyer and handed over all documents to Giant 

(''perfect tender") so that Giant could be entitled to the goods and could 

claim payment under the remaining credit of the master WFLOC; 2) 

Continued to present all documents to Bank of Shanghai via Wells Fargo 

for payment with QIANGSHENG as the buyer. 

SIMCO told me that they would present the documents to Wells 

Fargo Bank themselves that same day, CP 658. SIMCO did not give 

Giant "Original Invoice" and "CCIC inspection report" among others, CP 

132. SIMCO also declined Giant's offer to drive to Wells Fargo together 

but promised to deliver the documents itself on the same day, [d. It was 
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later recognized that, for some mysterious reason, SIMCO delivered 

documents in two lots to US Bank, CP 261, and CP 263 on September 15, 

2005 and September 21, 2005 respectively. Such two-week delay in 

presentation was the reason, CP 186:9 that the bank of Shanghai 

repudiated the LOC payment4• 

The Plaintiff hid the details of this two-week delay from the 

Defendant for years and was found out only after the summary judgment 

motion. This was to prevent the Defendant to find out that the Plaintiff 

was liable. The motion for summary judgment, CP 365-383, presented as 

if the September 15, 2005, delivery, CP 261, was the only one. After the 

Defendant, pointed it out in the Response brief, CP 233, the September 21, 

2005, CP 263, delivery, the Plaintiff in reply brief admitted such delay but 

created a fictitious "one parcel rule", CP 397:9, to claim that USLOC 

required such delay. Such theory is unsupported by fact and is 

unbelievable and should not be allowed as support for summary judgment. 

SIMCO's decision not to make that short drive to Wells Fargo was 

a failure of consideration because SIMCO botched the last opportunity to 

fulfill its contractual duty of duly presentment against Giant's stern 

4 Only Bank of Shanghai as issuer could decide whether to payor not. US Bank and 
Wells Fargo, as advisor, simply just received and passed on the documents. From CP 
263, some documents were sent on September 21, 2005 which was too late for even 
sending directly to Wells Fargo. So the issue is delay rather than which Bank to send the 
presentment. SIMCO also distorted Dr. Lin Xie's deposition, CP 37 J :23. Xie just wanted 
SIMCO to go to Wells Fargo at same moment. Wells Fargo just needed those documents 
in the possessions of second beneficiary but never specifically mentioned who must do 
the physical presentation, CP 659. 
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warning and offering to help. So SIMCO was estopped from alleging that 

Giant was responsible for the late presentment, CP 247:9, since USLOC is 

binding on the Plaintiff only and Giant was not aware of the detail terms 

on it including the September 14,2005 expiration date. More details for 

such delay were within the knowledge of the Plaintiff and shall come out 

if this case goes to trial. For one thing, SIMCO decided to ignore this line 

in CP 133:47B: "This letter of credit is restricted for presentation of 

documents to Wells Fargo HSBC Trade Bank." 

c. Both Parties worked together to collect from third parties. 

Following that Giant hired Mr. Robert J. Adolph to check on some 

legal options. SIMCO also considered Mr. Adolph as being here to assist 

Giant and SIMCO together, CP 299 and had frequent private 

communications with the Adolph Law Group, CP 300. Even at this point, 

the Plaintiff did not disclose anything about the September 21,2005, CP 

263, delivery. Otherwise, all the legal attention would have been pointed 

at the Plaintiff rather than at the Banks and others. 

Then Giant and SIMCO had several meeting to find solutions. 

Giant would like that SIMCO fulfill its obligation for the 2,000MT 

contract which was the main reason that QIANGSHENG did not want to 

waive the duly presentment requirement to Bank of Shanghai, 

CP80:page167. QIANGSHENG took cash deposit from the steel mill and 

then issued WFLOC in the amount of $406,000 for 2,000MT scrap 

metals, CP 665, APP-13. SIMCO's failure to deliver 2,000MT put 
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QIANGSHENG in default and Giant in difficult position, CP 80:page 

167. 

In addition, both parties discussed Mr. Adolph's opinion on a very 

similar case, Vaest-Alpine Trading v. Bank a/China, 142 F.3d 887, 

affirmed, 167 F. Supp. 2d 940, where the bank lost in court and had to 

pay for Letter of Credit plus legal fee, CP 404-410. 

Soon after the transaction several key employees from SIMCO, 

who were involved with this transaction, left the companies for mysterious 

reason including Deeanna Curnew (Traffic controller, CP 470), Michael 

Dollard (account executive, CP 544) and Chris Berge (Marketing 

Manager, CP 9). 

On November 2, 2005, Giant's Lawyer sent a legal letter to 

SIMCO, CP 538-539, demanding that SIMCO took responsibility for its 

failure to timely present documents. No respond was received, from 

SIMCO on this letterS and Giant considered SIMCO's silent as consent 

and waiver. 

d. Plaintiff hired new lawyer and sued the first beneficiary. 

On June 11,2007 SIMCO's new attorney wrote to Giant, CP 540-

541 demanding payment and providing some response to the Giant's 

S Giant paid Adolph Law Group for the legal service at that time and SIMCO considered 
Adolph as working for them as well CP 299. There was mutual understanding that both 
parties were collecting from Banks and others. Giant was never informed by SIMCO that 
they would collect from and charge Giant 12% legal interest on top of the principle own 
by the bank, CP 4 J 8. 
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November 2, 2005 letter. This was the first ever notice from SIMCO 

seeking direct payment from Giant, CP 659. So SIMCO's notice for 

payment was sent almost two years after the payment repudiation by Bank 

of Shanghai duo to SIMCO's late presentation. SIMCO decided to sue the 

weak and vulnerable instead of the party at wrong. The amended 

complaint, CP 14-17, was filed on February 28, 2008. The complaints 

contained four causes of action (breach of contract, unjust enrichment, 

fraud and negligent misrepresentation). Giant filed the answer to amended 

complaints on March 13, 2008, CP 18-20. In the answer, CP 20, Giant 

asserted affirmative defense "fails to state a claim upon which relief can 

be granted", "damages were caused by Plaintiff or third parties", 

"doctrines of waiver and estoppel", "doctrines of unclean hands" and 

"failure to mitigate damages". 

The properly asserted defense "fails to state a claim upon which 

relief can be granted" and "damages were caused by Plaintiff or third 

parties", CP 20, was never directly attacked by the Plaintiff or the court. 

They were just ignored. We shall demonstrate later that RCW 62A.5-115 

and Alhadeff, 167 Wash.2d 601 define certain material facts like laches, 

"perfect tender" and "seasonable notice". Those facts would in tum 

determine whether relief would be available for Plaintiff's contract breach 

claim under RCW 62A.2-325. By totally ignoring such facts, the Plaintiff 

therefore failed to state a claim upon which relief can be granted. 

Around this time, SIMEXCO, the second beneficiary, CP 517:59 

(APP- 14), was dissolved (see CP 627 under conversion), without sending 
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the required RCW 23B.14.060 notice to Giant for "known claims", Ballard 

Square Condo. Owners Ass'n v. Dynasty Constr. Co. 158 Wn. 2d. 603. 

Giant considered this as SIMCO's attempt to evade liability. 

SIMCO filed the motion for Partial Summary Judgment on August 

29,2008, CP 26-47 in which SIMCO used Dr. Lin Xie's deposition and 

Alan Sidell's affidavit as the primary source of evidence. The Plaintiff 

acknowledged (respondent's brief 46 footnote 30 (1) of the last appeal) 

that this affidavit was not based on "personal knowledge". In fact, Mr. 

Alan Sidell said that I) "Don't know whether Bank of Shanghai, Wells 

Fargo or US Bank rejected the presentation documents", CP 308; 2) 

"Don't know who from SIMCO sent the documents to which Bank, CP 

310". The Decision use Mr. Sidell's declaration, CP 51: 1, as the key 

evidence to support that "seasonable notice" was given. This statement is 

in total contradiction with the Defendant's affidavit under oaths CP 659. 

The motion requested summary judgment on two causes of action 

(breach of contract and unjust enrichment). Giant pointed out in its 

response that it was SIMCO who breached its contractual obligation when 

it failed to timely present documents, CP 241: 17. Then, Giant enumerated 

and explained in great details affirmative defenses it properly asserted in 

the amended answer like estoppel, CP 246, waiver, CP 247, unclean hand 

CP248 and failure to mitigate damages, CP249. Most importantly, Giant 

provided detailed analysis to show that SIMCO was estopped from 

collecting money directly from Buyer by RCW 62A.2-325 because SIMCO 

breached its obligation to duly present document, CP 240-244. Giant did 
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not ask for summary judgment on RCW 62A.2-325. As such, well settled 

court rule prevent trial court from making summary judgment on this issue 

that was no mentioned in the Plaintiff's motion for summary judgment. 

SIMCO discussed RCW 62A.2-325 in its reply brief, CP 388-397, 

which also raised a new theory "Defendant's course of conduct modified 

his contractual obligation", CP 395:22. Against the court rule CR 56(c), 

the trial court considered and granted summary judgment on issues raised 

in SIMCO's reply brief in favor of respondent on the breach of contract 

and denied the unjust enrichment claim, CP 265 (APP-7). The trial court 

never provided any explanation as to why it was necessary to break the 

court rule. 

Giant filed a motion for reconsideration on October 6, 2008. CP 

271-283. The court did not have any response or explanation on this 

motion after repeated requests from both parties.The trial court rejected 

Giant's motion for "Seasonable Notification" on November 10,2008 and 

once again without reason and explanation, CP 412. 

The trial court refused Giant's request to strike SIMCO's motion 

for final judgment, CP 454, for KCLR 76 violation and also gave no 

response to Giant's motion for extension of time to file response (this 

6 Rule 7 requires a party filing a motion to "serve and file all motion documents no later 
than six court days before the date the party wishes the motion to be considered." KCLR 
7(b)(3). Civil Rule 5 defines how the document may be served: Service upon the attorney 
or upon a party shall be made by delivering a copy to him or by mailing it to him at his 
last known address or, if no address is known, filing with the clerk of the court an 
affidavit of attempt to serve. 
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motion disappeared in the court system). The trial court denied Giant's 

motion to file amended answer on January 28, 2009 in the same manor: 

No reason and no explanation, CP 588-589. The Appeal followed. 

In Decision, this Court identifies RCW 62A.3-325 as a valid issue 

of first impression law in the Washington State that Giant does not waive 

because the Defendant has the right "to controvert the opposing party's 

prima facie case as determined by applicable substantive law". By the 

same analysis all the UCC Article 2 requirements would also be 

appropriate issues on contract dispute including "perfect tender", RCW 

62A.2-601 (a). 

However, the Decision was wrong in using Giant's statement in its 

claims against CU Transport as evidence for the purpose of summary 

judgment. Giant accurately blamed the CU Transport for negligent 

delivering the Bill of Lading late. This was based on the usual business 

practice and expectation in the industry. The CU Transport's delivery was 

just on time for WFLOC but was well behind the usual expectation. In 

addition, Giant was on the same side as SIMCO to claim against CU 

Transport. Giant's statement has no Res Judicia value in the current case 

because it involved different parties-a basic requirement for Res Judicia 

and that case was never ruled on. 
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F ARGUMENT 

a. Summary of Issues 

RAP 2.5(c)(2) codified certain restrictions on the law of the case 

doctrine: (2) Prior Appellate Court Decision. The appellate court may at 

the instance of a party review the propriety of an earlier decision of the 

appellate court in the same case and, where justice would best be served, 

decide the case on the basis of the appellate court's opinion of the law at 

the time of the later review. 86 Wn.2d J J 52 

First, application of the doctrine may be avoided where the prior 

decision is clearly erroneous, and the erroneous decision would work a 

manifest injustice to one party. See, e.g., First Small Bus. Inv. Co. of Cal. 

v. Intercapital Corp. of Or., J08 Wn.2d 324, 333, 738 P.2d 263 (J 987). 

This common sense formulation of the doctrine assures that an appellate 

court is not obliged to perpetuate its own error. 

The Defendant is compelled to show here that the trial court's 

ruling is clearly erroneous, unjust and manifest injustice to the Defense. 

Giant was supposed to make $3,000-$4,000, CP 462, commission as an 

agent helping a big scrap yard SIMCO to open its export market. Giant did 

all it was supposed to do under the laws and contract. But now, without a 

chance for a fair trial and with nearly $200,000.00 paid into the Plaintiff's 

pocket, in a dispute originated from the Plaintiff s negligent and contract 

breach, the Defendant has yet to see any sign of the product and to receive 
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a single original document listed as required in the 2kContract, CP 8. The 

Plaintiff is still continuing breaching the 2kContract by holding on to 

those original documents that are now the Defendant's property. 

The core reason for such unjust result is that the Decision based 

its argument entirely on a version of "independent principle" as was 

promoted in, Alhadeffv. Meridian on Bainbridge Island, LLC (2008), 144 

Wash.App. 928, and used this tool to artificially separate parties' 

integrated contract terms. The end result is that all the benefit went to the 

Plaintiff and the Defendant got all the responsibility. This is clearly unjust 

and this court should use its inherent equity power to correct such unjust 

situation. Since now Alhadeff, 167 Wash.2d 601 has rejected such 

erroneous interpretation of the "independent principle", this case at bar fits 

right into the next exception. 

Second, application of the doctrine may also be avoided where 

there has been an intervening change in controlling precedent between 

trial and appeal. See RAP 2.5(c)(2) (authorizing appellate courts to review 

prior decisions on the basis of the law "at the time of the later review"). 

This exception to the law of the case doctrine also comports with federal 

law. IB JAMES WM. MOORE, MOORE'S FEDERAL PRACTICE 0.404 

1, at //-6-//-7 (2d ed. 1996) ("It is clear, for example, that a decision of the 

Supreme Court directly in point, irreconcilable with the decision on the 

first appeal, and rendered in the interim, must be followed on the second 

appeal, despite the doctrine of the law of the case. ") (footnote omitted); cf. 
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Crane Co. v. Am. Standard, Inc., 603 F.2d 244,249 (2d Cir. 1979) 

(concluding that law of case did not preclude trial court reconsideration of 

whether plaintiff had a cause of action when reexamination is appropriate 

in light of an intervening United States Supreme Court decision). An 

appellate court's discretion to disregard the law of the case doctrine is at its 

apex when there has been a subsequent change in controlling precedent on 

appeal. That is exactly the situation for the case at bar. So now is the 

chance for this court to address the irreconcilable differences between 

Decision and Alhadeff, 167 Wash.2d 601. 

This court has perfected appeal for the issues listed on the Notice 

of Appeal, APP-31. These issues were properly authorized by RAP rule. 

1) RAP 2.5(a)(2) allow the appellant to raise error of "failure to 

establish facts upon which relief can be granted". We will do so as a 

matter of right. 

2) A post-judgment order would be appeal able under RAP 

2.2( a)( 13) (final order after judgment). 

3) RAP 12.9 (a) The rule also gives the party claiming 

noncompliance the option of initiating a new review proceeding to test 

whether the judgment entered by the trial court after the appeal, or other 

action by the trial court, complies with the appellate court's opinion. 

4) RAP 2.2. Decisions Of The Superior Court That May Be 

Appealed, (13) Final Order After Judgment. Any final order made after 
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judgment that affects a substantial right. 

5) CP 687, APP-l is an order denying a motion for permission to 

file a second motion for a new trial pursuant to CR 59U) was held 

appealable under RAP 2.2(a)(13). Alpine Industries, Inc. v. Gohl, 101 

Wn.2d 252, 676 P.2d 488 (1984). 

6) A party's appeal from a post-judgment order imposing CR II 

sanctions will bring up the final judgment for review. Franz v. Lance, 119 

Wn.2d 780,836 P.2d 832 (1992). 

7) RAP 2.4(b) provides for review of issues not designated in the 

notice of appeal if the trial court's ruling prejudicially affects the decision 

designated in the notice. Here, the trial court's determination on the 

"breach of contract" by Giant, CP 265, APP-7, is clearly decisive, and 

review of the issue is appropriate. 

b. The Trial Court Abused Its Discretion in Awarding CR 11 Fee 

CR 11 provides that the signature of a party or an attorney on a 

pleading, motion, or memorandum constitutes a certification by the party 

or attorney that: (1 ) it is well grounded in fact; (2) it is warranted by 

existing law or a good faith argument for the extension, modification, or 

reversal of existing law or the establishment of new law; 

RCW 4.84.185 allows for recovery of attorney fees and costs for 

the prevailing party where the lawsuit is found to be "frivolous." The 
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statute requires that the action be frivolous in its entirety. Biggs v. Vail, 

119 Wn.2d 129, 133, 830 P.2d 350 (1992). Thus, if anyone of the claims 

asserted was not frivolous, then the action is not frivolous. Biggs, 119 

Wn.2d at 137. 

1. This is a case offirst impression that presents debatable issues of 
substantial public importance. 

Cases of first impression, particularly those that present debatable 

issues of substantial public importance, may be maintained without 

violating the rule. Collinson v. John L. Scott, Inc., 55 Wash. App. 481, 778 

P.2d 534 (Div. 1 1989); Moorman v. Walker, 54 Wn.App. 461,773 P.2d 

887, review denied, 113 Wn.2d 1012, 779 P.2d 730 (1989). 

In this case, on two first impression issues, namely, RCW 62A.5-

115 and RCW 62A.2-325, the Plaintiff, the trial court and the court of 

appeal relied heavily on a legal theory that was reversed by the Supreme 

Court decision Alhadeff, 167 Wash.2d 601. As a result the obvious 

question would be "is the trial court's original ruling still valid?" 

The Court of Appeals does not have the authority to rule contrary 

to Supreme Court precedents. The Court of Appeals errs when it fails to 

follow directly controlling Supreme Court authority, Virginia Ltd. P'ship 

v. Vertecs Corp, 158 Wn.2d 566. The Decision did not even attempt to use 

the Supreme Court opinion and the inferences it may lead to in favor of 

the Defendant. 

The controlling law is Alhadeff, 167 Wash.2d 601 which states: 

"Whether the auxiliary cause of action displaces Alhadeffs 
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common law claims, thereby rendering them claims that 'arise 
under' Article 5 and are subject to its limitations period, 
accordingly depends on whether his claims are based on an 
underlying contract or promise between KCU and Alhadeff, or 
some independent duty owed by KCU to Alhadeff. If so, the 
warranty merely supplements his claims and the statute of 
limitations does not apply to them. If not, the warranty displaces 
his claims and the statute of limitations applies to and bars 
them." 

The Supreme Court's controlling decision clearly states that the 

common law claim for the underlying contract has been displaced by the 

Article 5 claims. The Plaintiff has abandoned his other claims of "unjust 

enrichment, fault and negligence", CP 5-6, and has shown no other 

independent duties own by Giant. In fact, there is no authority that 

supports the notion that the independent principle will reduce the legal 

effect of the agreement between applicant and beneficiary or in between 

two beneficiaries. So Plaintiff's claims are based on the underlying 

contract and promise between Giant and SIMCO. In short, the Plaintiff's 

claim is about "right and obligations of parties in a letter of credit 

transaction". There is absolutely no allegations or claims on any breach of 

independent duty owned by Giant to SIMCO. Therefore, if the common 

law claims are based on an underlying contract or promise between the 

beneficiary and the applicant, then the auxiliary cause of action (from 

RCW 62A.5-110 or RCW 62A.5-11 1) displaces the claims and the one-year 

limitation period of RCW 62A.5-115 applies to them. i.e. the remedies 

claims of RCW 62A.5-111 displaces SIMCO's contract breach claim. 

Another controlling authority deal with independent principle and 
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the terms of LOC as part of the contract, Kenney v. Read, 100 Wn. App. 

467, which reads: 

"The only documents in the record are the letter of credit and 
the TBA. When several instruments aremade as part of one 
transaction, they will be read together and construed with 
reference to each other. Boyd v. Davis, 127 Wash.2d 256,261, 
897 P.2d 1239 (1995). This is true even when the instruments do 
not refer to each other and when the instruments are not 
executed by the same parties. Id.; Turner v. Wexler, 14 
Wash.App. 143, 146,538 P.2d 877, review denied, 86 Wash.2d 
1004 (1975). Thus, we will look to these two documents to gain 
an understanding of the underlying suretyship agreement." 

So the contract (TBA-Time Brokerage Agreement) and the Letter 

of Credit must be read together to understand the parties agreement. These 

controlling Supreme Court decisions would invalidate the foundation of 

the Decision. 

2. The Trial Court orders did not comply with the court of appeal 
mandate. 

The sanction order essentially ruled that all Giant's claims, 

including cause of actions happened after the summary judgment, were 

frivolous and without merit. Such sweeping decision is far beyond the 

mandate. The trial court (Juvenile Court when the order was made) has no 

jurisdiction to make such ruling without obtaining leave from the Court of 

Appeal. Superior courts must strictly comply with directives from an 

appellate court which leave no discretion to the lower court, Harp v. Am. 

Sur. Co. of N.Y. ,50 Wn.2d 365,368,311 P.2d 988 (1957). 

The Court of Appeal was in support of this statement: "defendants 
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may have a claim for damages related to the allegedly wrongful failure to 

present the documents", Decision at 12. 

The Appeal Court also mentioned that the Defendant should raise 

issues to the trial court first because it would confine to review to "issues 

and arguments properly raised in the trial court", Decision at 7, footnote 

11. This is exactly what we did to raise these claims to the trial court. 

3. There is nofinding oJ "Bad Faith". 

A court may not use its inherent authority to sanction a 

party for litigation conduct until it enters a finding that the party's conduct 

amounted to bad faith. Otherwise, a remand is required. State v. S.H., 102 

Wn.App. 468, 8 P.3d 1058 (2000) (noting that finding of "inappropriate 

and improper" conduct is tantamount to finding of bad faith). 

Did the superior court err in awarding CR 11 without specifying 

the offending conduct and a finding of how such filings constituted a 

violation? An order imposing CR 11 sanctions must specify the offending 

conduct, explain the basis for the sanction imposed, and quantify any 

amounts awarded with reasonable precision. With respect to each 

violation, the trial court must make a finding that either the claim is not 

grounded in fact or law and the attorney or party failed to make a 

reasonable inquiry into the law or facts, or the paper was filed for an 

improper purpose. Biggs v. Vail, 124 Wn.2d 193 (1994). 

The findings should also correspond the amount, type, and effect 
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of the sanction to the specific violations at issue. MacDonald v. Korum 

Ford, 80 Wn.App. 877, 912 P.2d 1052 (1996). The absence of proper 

findings will require, at a minimum, a remand to the trial court for entry of 

explicit findings as to which filings violated CR 11, how such filings 

constituted a violation, or for a recalculation of the amount of the award. 

See Blair v. GIM Corp., Inc., 88 Wn.App. 475, 945 P.2d 1149 (1997). 

The moving party has the burden to justify the request for 

sanctions. The party seeking sanctions must show the motion was both 

baseless and signed without reasonable inquiry. Eugster v. City of 

Spokane, 110 Wn.App. 212, 39 P.3d 380 (2002). 

To avoid being swayed by the benefit of hindsight, the trial court 

should impose sanctions only when it is patently clear that a claim has 

absolutely no chance of success. Skimming v. Boxer, 119 Wn.App. 748, 82 

P.3d 707 (2004). 

Bringing a frivolous claim is not enough, there must be evidence of 

an "intentionally frivolous [claim] brought for the purpose of harassment." 

In re Recall of Pearsall-Stipek, 136 Wn.2d 255, 267 & n.6, 961 P.2d 343 

(1998). Because there was no finding of improper motive, the trial court 

abused its discretion in awarding fees, Id. While recognizing that the 

court's "inherent equitable powers authorize the award of attorney fees in 

cases of bad faith," the Supreme Court reversed the fee award because 

there was no finding of "bad faith", Id. 

Finally, in imposing CR 11 sanctions, it is incumbent upon the 

court to specify the sanctionable conduct in its order. The court must make 
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a finding that either the claim is not grounded in fact or law and the 

attorney or party failed to make a reasonable inquiry into the law or facts, 

or the paper was filed for an improper purpose. CR 11. In this case, there 

were no such findings 

4. The Plaintiff violated CR 11 by signing the motion for sanction 
without reasonable inquiry. 

The standard for "reasonable inquiry" is by objective standard. 

First the Plaintiff's proposed order, CP 687, citied a non-existent 

statute, RCW A 4.84.105. How can the defendant violate a statute that does 

not exist? 

Second, the Plaintiff did not specify all the elements required by 

CR 11 sanction. In fact, the Plaintiff, in its response Motion, CP 680, 

clearly told the Juvenile Court that he did not want to discuss the merit of 

the Defendant's claims. So the trial court did not considered the merit of 

the claims when it ruled that they are frivolous. 

Third, the Plaintiff's now statements contradicted with its earlier 

presentation to this court. To justify that the Plaintiff did not cause any 

prejudice toward the Defendant. This is what Plaintiff said in the summary 

judgment hearing, "MR. WYATT: Mr. Xie has the same rights against his 

end buyers as we do against Mr. Xie ... Mr. Xie for the thousand metric 

tonswe delivered to him, he can sue his end buyer. He has 6 years to so 

under the written contract", RP 34. But now, the same Plaintiff said in its 

response that this claim was "frivolous" and "It is too late for the 
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arguments". The Plaintiff shows disrespect toward court by deliberately 

providing wrong, misleading and inaccurate statements. 

Fourth, we have supported our claim with very specific details and 

declaration under oath but the Plaintiff did not declare under oath that 

what we have alleged is not true. Such silence should be considered 

admission for the purpose of summary dismissal. 

Finally, the Plaintiff should not be allowed to shift its legal fee 

used to defend its own breach of the contract to the Defendant. 

5. The Code of Judicial Conduct requires disqualification of the 
trial judge. 

First, the juvenile court is not a proper court for such contract 

dispute involving several first impression issues especially when the judge 

has shown that he had a predetermined mind on the Letter of Credit issue, 

RP 36:16, namely, the Letter of Credit was not in anyway affecting the 

original contract. The court also repeated refused to follow binding 

opinions from the Supreme Court. By reading the Decision even before 

the defendant received it, the trial judge should be fully informed that the 

one-year statute of limitation under RCW 62A.5-1 15 shall apply to the 

Plaintiff s claims. 

Second, after reading the Decision and realized that the Defendant 

raised a lot issues on abuse of discretion by the trial court. The court 

should excuse himself from ruling on sanction since the court has a vested 

interested in shutting down the discussion. 
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"If, as in this case, the trial judge is of the opinion that the 
integrity of the court has been attacked and CR 11 sanctions are 
appropriate or contempt proceeding is warranted, then such a 
hearing should be conducted before another judge .... Although it 
is unusual to require a judge to recuse himself from ruling on 
posttrial matters, the Code of Judicial Conduct, Canon 3(C)(l), 
requires judges 'disqualify themselves in a proceeding in which 
their impartiality might reasonably be questioned .. .'. The trial 
judge should have disqualified himself and submitted that issue 
to another judge", 

JONES v. HALVORSON-BERG, 69 Wn. App. 117, 847 P.2d 945. 

"'The test for determining whether the judge's impartiality 
might reasonably be questioned is an objective test that assumes 
that "a reasonable person knows and understands all the relevant 
facts.'" ... to view the Canons of Judicial Conduct in a broad 
fashion and to err, if at all, on the side of caution", 

State v. Graham, 91 Wn. App. 663, 960, P.2d 457 (1998)( quoting 

Sherman v. State, 128 Wn.2d 164,205, 905 P.2d 355 (1995) ). 

6. The sanction violated the Defendant'S equal protection right to 
claim for damages caused by the Plaintiff's negligent and contract 
violation. 

Under the Equal Protection Clause of the United States Constitution, a 
classification must treat similarly situated people equally. Cosro, Inc., v. 
Liquor Control Bd., 107 Wn.2d 754, 760, 733 P.2d 539 (1987). 

But here the Plaintiff was paying one court filing fee for claims 

against the Defendant. However, the court orders would force the 

defendant to pay higher fee for claims against the Plaintiff and others even 

if some cause of action were new and the Plaintiffs contract breach is still 

29 



on-going. 

7. The Plaintiff failed to mitigate damage by waiting too long to ask 
the court to release the fund. 

The supersedeas bond was posted on January 8, 2009. The Plaintiff 

did not contest the adequacy of the bond under RAP 8.1 (e) and this court 

confirmed the bond as adequate. There is no condition attached to the 

bond and the Plaintiff may ask the court to release it any time in exchange 

for satisfaction of the judgment, especially after the Court of Appeal 

confirmed the original judgment. The Defendant has no control over the 

bond and has considered that the judgment was paid once we deposit the 

fund into the court registry. The Plaintiff profited from collecting high 

interest on the judgment by delaying asking the court to release the fund 

earlier. The Plaintiff should not profit from failure to mitigate damage. 

c. The Superior Court erred in not deducting Giant's damage 
caused by the Plaintiff's negligent and breach from the final judgment 

At the minimum the $25,297.42 plus prejudgment interest, CP 

654, a cost the Plaintiff benefited from but did not paid for by performing 

the required contractual task (duly presenting the documents) should be 

deducted from the judgment. This is a "continuing breach". The Plaintiff 

has received the full payment but still yet to provide the required 
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documents on CP 8. 

The Supreme Court abused its discretion in denying the defense's 

request to amend. The Defendant pleaded "set-off' in the original answer. 

This issue of set-off and counterclaims were raised before the trial court 

and were never ruled on the merit. 

The Court: The case is not dismissed. I guess if there are 

counterclaims and such, I have 't-we haven't addressed those, RP 46. 

The Plaintiff has benefited from the Defendant's payment of the 

shipping cost from Seattle to China. Giant did not give the Plaintiff such 

gift for free. Such payment was contingent upon the Plaintiff's 

performance under the contract terms. Plaintiff therefore must pay for his 

failure to duly present documents that resulted in the nonpayment to Giant 

from Bank LOC. 

1. The Superior Court erred in dismissing the Defendant's claims 
withoutfollowing either CR 56 or CR 12 (c). 

The trial court essentially dismissed all the Defendant's claims 

without following any of the court rules. This is not a Judgment on the 

Pleading under CR 12 (c) because matters outside the pleading, CP 622-

629, were considered by the court. So this should be converted to 

summary judgment. But the court did not provide 28 day notice under CR 

56 (c) and dismissed all claims. 

2. The Superior Court erred in totally ignoring the Supreme 
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Court's controlling ruling. 

The filing of the Gant's Motion consolidation and Adjustment of 

the final judgment is a chance for the trial court to follow the change in 

law from the Supreme Court and the Supreme Court decision is binding on 

the case at bar and should be retroactively applied to prior decision 

because it is remedial in nature. 

A statute will apply retroactively if it is curative or remedial. 1000 

Virginia, 158 Wn.2d at 584 ;McGee, 142 Wn.2d at 324. "'A statute is 

remedial when it relates to practice, procedure, or remedies and does not 

affect a substantive or vested right.'" 1000 Virginia, 158 Wn.2d at 586 -87 

(quoting Miebach v. Colasurdo, 102 Wn.2d 170, 181, 685 P.2d 1074 

( 1984 ). The legislature may shorten the time period for bringing a 

statutory claim and thereby terminate a pending action on such a claim 

without impairing any vested right, BALLARD SQUARE CONDO. 

OWNERS ASS'N V. DYNASTY CONSTR. CO., 158 WN. 2D. 603, NOV. 

2006. Of particular importance here, the legislature may do so even if the 

lawsuit is pending. E.g. , Sparkman, 78 Wn.2d at 586 (defendant's right to 

a usury defense provided by statute was not a vested right, and the 

legislature could extinguish the right to the defense by an enactment 

passed after trial had occurred and prior to a decision on appeal); Hansen, 

47 Wn.2d at 826 -27 (plaintiffs right to bring a tort action created by 

statute was not a vested right prior to a final judgment, and the legislature 

could abolish the cause of action and divest the plaintiff of the action by 

an enactment passed while the case was pending on appeal). Just as the 
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legislature can divest a plaintiff of a statutory claim after suit is filed, it 

follows that it can shorten the time period for bringing a statutory claim 

and so terminate a plaintiffs action without impairing any vested right. 

So the Defendant should be allowed to assert the one-year statute 

of limitation due to the change of law by Alhadeff, 167 Wash.2d 601. 

3. The Plaintiff has the contract and fiduciary duties to duly present 
documents. 

The Plaintiff has the duty of "good faith" under VCC 1-2037 and 

the fiduciary dutl to inform the Defendant the true terms of the Credit 

and its late presentment so that Defendant/Giant may mitigate the damage. 

If a party to a contract violates his obligation to act in good faith by 

making false representations or by failing to disclose relevant information 

and the other contracting party justifiably acts in reliance upon such 

conduct, the first party may be estopped from later asserting a claim 

inconsistent with his prior conduct, LIEBER GESELL v. EVANS, 93 Wn.2d 

881. The Plaintiff hid the terms of the credit it received and the fact that it 

delivered the full documents as late as September 21,2005 for more than 

7 RCW 62A.I-203: Obligation of good faith. Every contract or duty within this Title 
imposes an obligation of good faith in its performance or enforcement. 

S The Plaintiff has the fiduciary duty because it was the dominant player in this 
transaction. The trial court correctly pointed out that the Defendant is the broker/agent in 
this transaction. The Defendant would totally rely on the Plaintiff to deliver the metals 
and present the bank documents so that Defendant would get paid. In addition, the 
Plaintiff has control of the AQSIQ number to apply for a ccrc certificate. Only with this 
certificate, will the metals be allowed to enter China. 
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two years. 

4. The Plaintiff breached its duties and caused damages to the 
defendant. 

The Defendant paid for the shipping; inspection and bank cost 

based on the Plaintiffs commitment to perform the contract and LOC 

terms. If the Plaintiff duly presented all payment documents on September 

15,2005, it would be paid about $158,100 in its US Bank account, the 

invoice amount, CP 263, for the 1,000 ton metals, and Giant would be 

paid about $25,297 in its Wells Fargo account, the amount from the master 

WFLOC, CP 202-207. Therefore, if the plaintiff failed to duly present all 

documents, it would cause damage to itself at least the amount $158,100 

and would cause damage of $25,297 or more to Giant. 

5. The Superior Court erred in denying the Defendant's Motion to 
file consolidated complaints. 

First, CR 15 provides that leave to amend pleadings 'shall be freely 

given when justice so requires.' The trial court's discretion must not be 

'manifestly unreasonable, or exercised on untenable grounds, or for 

untenable reasons.' State ex rei. Carroll v. Junker, 79 Wn.2d 12,26,482 

P.2d 775 (1971 J. Generally, it is an abuse of discretion to fail to give any 

reason for denying a motion to amend. Walla, 50 Wn. App. at 883, 885 

(citing Foman v. Davis, 371 U.S. 178, 182,83 S. Ct. 227, 9 L. Ed. 2d 222 
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(1962) ('outright refusal to grant the leave without any justifying reason 

appearing for the denial is not an exercise of discretion; it is merely abuse 

of that discretion'». 

Second, AlhadeJf, 167 Wash.2d 601 is a change of law which 

invalidated the trial court's legal analysis that Letter of Credit Terms 

would be ignored in contract dispute. As such it raises new cause of action 

after the original final judgment. 

Third, the Defendant is entitled to amend to conform to the 

evidence/proof and to relation back. Amendment to make pleading 

conform to proof may be allowed for first time in Supreme Court. 

McCallum v. McCallum, 153 Wash. 1, 279 P. 88 (1929). Where, prior to 

first appeal, defendants had not had opportunity to present any evidence, 

and no issues had yet been tried, and case was not remanded for retrial of 

specific issues and there was nothing in opinion of reviewing court to 

suggest that retrial was to be limited, it was not error to permit amendment 

of answer after remand, and two months before retrial, to include entirely 

new defense; and, in any event plaintiffs were not prejudiced by ruling. 

Ennis v. Ring, 56 Wn.2d 465, 353 P.2d 950 (1960). 

Fourth, the amendment was specifically authorized by the trial 

court and those offset and counter-claims were not being ruled upon. 

Many claims will relation back. This is the only chance for the court of 

appeal to consider the merit of such claims We simply just want to make 

sure that the affirmative·defenses be correctly be designated as counter

claims because the Plaintiffs failure to deliver "Perfect tender" and "duly 
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presentment" not only invalidate the Plaintiff's Clairris, it also cause 

damage to Giant due to the statute of limitation and Laches. 

Finally, it is still within the period when the defendant may ask for 

vacation of the judgment within a year9• 

d. The SummarylFinal Judgment Prejudicially Affect the Post
Judgment Orders. 

The order grating partial summary judgment, CP 265, and order 

denying the Defendant's motion to file amended answer, CP 588, of 

January, 2009, prejudicially affected the post-judgment order and the 

order for sanction. So those original orders are proper for consideration in 

this current appeal. The final judgment was wrong in light of the Supreme 

Court decision, a decision that was not available for reference in the 

parties' legal briefs when the last time this case was on appeal with this 

court. 

"The award therefore must stand or fall based on the findings and 

conclusions the trial court entered in support of the 1990 judgment", Franz 

v. Lance, 119 Wn.2d 780, 836 P.2d 832 (1992). 

9 "In the case of In re Shilshole Avenue, 101 Wash. 136, 172 Pac. 338, we held that this 
court will, upon a proper showing made within the year (from the time the original 
judgment or order was made), grant leave to apply to the lower court for the vacation of a 
judgment affirmed by this court, for all or any of the causes set forth in Rem. Code, § 
303, or for any or all of the causes set forth in the chapter of the code included within §§ 
464-473", GRACE KOSTE v. INGLIS FLEMING,/7 Wn.2d 500. 
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I. The Supreme Court Decision Overturn the Main Foundation of 
the Final Judgment. 

The trial court and the Decision use the "independent principle" to 

artificially separate valid integrated contract terms involving letter of 

credit and as a result creating unpredictable and ridiculer result. Like in 

this case, the Defendant did not receive any of the original payment 

documents as required by 2kcontract, CP 472, APP-1 1, and USLOC 

,CP667, APP-15. The Supreme Court rejected such misuse of 

independent principle, APP-29, Alhadeff, 167 Wash.2d 601 and replaced 

with a more harmonious approach, namely, the remedies claims of RCW 

62A.5-l11 displace SIMCO's contract breach claim. Therefore, the trial 

court's rulings and Decision were shaken to the core. 

2. The affirmative defense (RCW 62A.5-115), tried by express or 
implied consent of parties, affects defense's right to maintain the action. 

First, the supreme court has consistently stated that a new issue 

can be raised on appeal "'when the question raised affects the right to 

maintain the action.'" Bennett v. Hardy, 113 Wn.2d 912,918,784 P.2d 

1258 (1990) (quoting Maynard Inv. Co. v. McCann, 77 Wn.2d 616,621, 

465 P.2d 657 (1970)); see also Jones v. Stebbins, 122 Wn.2d 471,479,860 

P.2d 1009 (1993). 

This is also the so called the New Meadows exception from New 

Meadows Holding Co. v. Washington Water Power Co., 102 Wn.2d 495, 

498,687 P.2d 212 (1984) 

Situation in the case at bar fit squarely with such exception in RAP 
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RAP 2.5(a). If the defendant had not raised this RCW 62A.5-115 defense, 

the trial court would award summary judgment and dismiss all remaining 

claims. The court of appeal would have affirmed the court's dismissal. 

Therefore, giant's argument was essential to maintain the action so the 

exception from New Meadows applies fair and square. 

Second, this argument is actually in total agreement with the 

Decision, where the court of appeal agree with the Supreme Court on the 

principle of "maintain the action" but have reservation that the trial court 

need to have a chance to consider the raise issue. In our case, the trial 

court at the time to rule on the orders CP 684-687, had read the Decision 

long before and was fully informed of the issue. So the best way to 

alleviate the concern and to prevent "surprise" is to remand the case to 

trial. 

Third, in addition the trial court discussed the one-year statute of 

limitation extensively during the summary hearing. 

The Court: " ... which I understand is more than a year, which 

means that the statute of limitation is now, would preclude him from 

taking action to protect his interests", RP 33. 

The Court: " ... Well within the year that you seek of as being the 

statute of limitations?", RP 37 

Mr. Smith: "But there is a one-year statute of limitations on the 

letter of credit that has already passed", RP 39. 

The Court: "Really something that both, everyone knew for the 

entire period of time", RP 39. 
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The Court: If that happen within the year that you mentioned is the 

statute of limitation", RP 43. 

The Court:, "that if Mr. Xie knew of problems with the Letter of 

Credit within the one-year period", RP 44. 

So like the New Meadows Holding, situation, the trial court did 

have a chance to rule on the RCW 62A.5-115 issue if he wanted to. 

Fourth, the reservation in Decision was not necessary because 

since New Meadows Holding, the supreme court had consistently ruled 

that new issue can be raised on appeal "when the question raised affects 

the right to maintain the action" even in situation where no parties ever 

raised the issue to the trial court. Bennett v. Hardy, 113 Wn.2d 912, Jones 

v. Stebbins, 122 Wn.2d 471, Pulcino v. Federal Express, 141 Wn.2d 629, 

Roberson v. Perez, 156 Wn.2d 33. 

Fifth, in Bennett v. Hardy, supra, in addition to the "affect the right 

to maintain action" exemption, another exception was exactly on point 

with the case at bar: 

"The other issue which defendant maintains was not raised 
below and therefore is not properly before this court is plaintiffs' 
argument that RCW 49.44.090 and RCW 49.60 create separate and 
distinct causes of action. The record does not reveal any specific 
request by plaintiffs that the trial court consider these statutes 
independently from one another. In fact, no mention of RCW 
49.44.090 is found in plaintiffs' memorandum opposing summary 
judgment. However, a statute not addressed below but pertinent to 
the substantive issues which were raised below may be considered 
for the first time on appeal. STATE v. FAGALDE, 85 Wn.2d 730, 
732, 539 P.2d 86 (1975)" 

The is no dispute that the trial court discussed RCW 62A.5-115 and 
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its one-year bar for claims extensively, RP 33, 37, 39, 43, 44. The 

Plaintiff's contention is that the trial court did not ruled specifically 

whether it applies to the Plaintiff's contract breach claim. This is 

obviously pertinent or very similar to the court's discussion. 

Sixth, the Supreme Court also uphold such exceptions based on 

substantial rights of the parties and CR 8(c): 

"It is to avoid surprise that certain defenses are required by CR 
8(c) to be pleaded affirmatively. In light of that policy, federal 
courts have determined that the affirmative defense requirement is 
not absolute. Where a failure to plead a defense affirmatively does 
not affect the substantial rights of the parties, the noncompliance 
will be considered harmless. Tillman v. National City Bank, 118 
F.2d 631, 635 (2d Cir. 1941). Also, objection to a failure to comply 
with the rule is waived where there is written and oral argument to 
the court without objection on the legal issues raised in connection 
with the defense. Joyce v. L.P. Steuart, Inc., 227 F.2d 407 (D.C. 
Cir. 1955). There is a need for such flexibility in procedural rules. 
In the present case, the record shows that a substantial portion of 
plaintiffs trial memorandum and the entire substance of the hearing 
on summary judgment concerned the effect of the liquidated 
damages clause. To conclude that defendants are precluded from 
relying upon that clause as a defense would be to impose a rigid and 
technical fomlality upon pleadings which is both unnecessary and 
contrary to the policy underlying CR 8(c), and we refuse to reach 
such a result", 

Mahoney v. Tingley, 85 Wn.2d 95, 100-01,529 P.2d 1068 (1975). 

Here the Plaintiff's substantial right was not affected because the 

Defendant was not asking for Summary Judgment on the Statute of 

Limitation. So the case can just go to trial and the Plaintiff may still 

present his theory that the one-year statute of limitation does not apply in 

the trial. 
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There was no surprise in this issue. The Plaintiff planned from day 

one in anticipation of statute of limitation defense. 1) In the complaint, CP 

3-9, the Plaintiff tried to blame the Defendant for fraudulent concealment 

and use this reason to toll the "statute of limitation" 10. The only way to 

cause "detriment" to SIMCO is by running out the "statute of limitation". 

Otherwise, 12% interest can only benefit the Plaintiff; 2) The Plaintiff did 

not object to the issue of RCW62A.5-115 during the summary judgment 

hearing and therefore waived this objection. In fact, all parties were fully 

aware of the fact that the then controlling law was that the "one-year 

statue of limitation may not apply under the then current law"; 3) The 

Plaintiff's key submissions centered on Letter of Credit, VCC Article 5, 

AlhadefJ, 144 Wash.App. 928. By dong so, Plaintiff implicitly consent 

with discussion the issue of RCW 62A.5-115. 

Finally, in the case at bar, the court should consider the "statute of 

limitation" issue as amended because here both parties were aware that the 

trial court was considering defense of limitations as though it had been 

pleaded and plaintiff did not request a continuance or show how such 

amendment would be to his prejudice or that he was in any manner 

deceived. 

lOin the initial legal letter, CP 33 J, "you made numerous false statements to SIMCO in 
an effort to keep it from taking action against you for the balance owned under the 
contract .... You have knowingly made false and misleading statements to SIMCO which 
it relied upon to its detriment". In the complain, "In an effort to induce SIMCO to forego 
collection activities against Defendants .... SIMCO was justifiably induced, among other 
things, not to act to collect unpaid balance from Defendant..". 
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"A trial court may consider the pleadings amended so as to 

conform to issues presented by the evidence without a formal motion to 

amend and without expressly stating that an amendment has been 

granted", EDWARD STUECKLE, V. SCEVA STEEL BUILDINGS, INC, 1 

Wn. App. 391. 

3. AlhadefJ, 167 Wash.2d 601 and RCW 62A.2-325 defined specific 
relieve- predicting facts. 

First, the Defendant properly asserted the affirmative defense, "the 

complaint fails to state a claim upon which relief can be granted", CP 20, 

and the Plaintiff did not directly attack this defense. RAP 2.5 (a)(2) allow 

the defendant to raise the error "failure to establish facts upon which 

relief can be granted" for the first time on review as a matter of right. 

Second, in Roberson v. Perez, 156 Wn.2d 33, the Supreme Court, 

in addition to the "affecting the right to maintain action" exception, 

specifically stated yet another exception that match right to teeth with this 

case: 

"In addition to its discretionary nature, RAP 2.5(a) contains 
several express exceptions from its general prohibition against 
raising new issues on appeal, including the "failure to establish 
facts upon which relief can be granted." This exception is fitting 
inasmuch as "[a]ppeal is the first time sufficiency of evidence 
may realistically be raised." State v. Hickman, 135 Wn.2d 97, 
103 n.3, 954 P.2d 900 (1998). For purposes of RAP 2.5(a), the 
terms "failure to establish facts upon which relief can be 
granted" and "failure to state a claim" are largely 
interchangeable. See I WASH. COURT RULES ANN. RAP 2.5 
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cmt. (a) at 640 (2d ed. 2004) ("Exception (2) uses the phrase 
'failure to establish facts' rather than the traditional 'failure to 
state a claim.' The former phrase more accurately expresses the 
meaning of the rule in modem practice. ")", Id. 

In this case, the trial court granted the Plaintiff's Motion for 

Summary Judgment on the issue of RCW 62A.2-325 in violation of CR 

56(c) because this issue was never mentioned in the Motion for summary 

judgment, CP 365-386. It was only discussed in the Plaintiff's Reply brief, 

CP 388-397. It should never be ruled upon in the Motion for Summary 

Hearing. 

Rebuttal documents "are limited to documents which explain, 

disprove, or contradict the adverse party's evidence. II White v. Kent Med. 

Ctr., Inc. P.S., 61 Wn. App. 163, 168-69,810 P.2d 4 (1991). If, in its 

response memorandum, the nonmoving party discusses new issues without 

actually seeking summary judgment on them, these issues are not proper 

subjects for the moving party to rebut in its reply memorandum. White, at 

169. Consequently, the trial court may not grant summary judgment to the 

moving party on these issues. White, at 169. 

Giant therefore did not have chance to raise to the trial court the 

issue that RCW 62A.5-115 operates to define specific facts: 1) whether a 

notice after one-year is still "seasonable"; 2) Must the notice be in the 

form of perfect tender (considering that the required documents are still in 

the Plaintiff's position)? 3) The discovery, after more than one-year, of 

the Plaintiff's concealment of the September 21,2005 delivery, CP 263, 

and the September 14, 2005 expiration date, CP 666, raise a new cause of 
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action for "failure to mitigate damages" and laches. 

Third, Giant can only raise this issue after the Alhadeff, 167 

Wash.2d 601 ruling. Since then the prediction provided by RCW 62A.5-

115 became so much easier and clearer. One of the conclusion would be 

that, with this relieve predicting facts (including that fact that none of the 

documents have been delivered to the Defendant yet and therefore, the 

"perfect tender rule" RCW 62A.2-601(a) essentially says that the payment 

is not due yet), this court shall be able to conclude that under CR 12 (h)(2) 

that the Plaintiff failed to state a claim upon which relief can be granted 

and the breach of contract claim shall be dismissed. The Plaintiff needs to 

hand over all the original documents now before he can start asking for 

payment. SIMCO failed to identify the right theory that relieve can be 

granted. A complaint must apprise the defendant of the nature of the 

plaintiffs claims and the legal grounds upon which the claims rest. 

Fourth, to make inference most favorable toward the Defendant, 

this court may assume that all the VCC Article 2 requirements including 

"perfect tender" are necessary. But since the Plaintiff failed to discuss 

these issues of material facts in its motion for summary judgment, this 

case shall be remanded for trial. 

Fifth, we need to emphasize that here the opinion of Alhadeff, 167 

Wash.2d 601 including RCW 62A.5-115 is raised under RAP 2.5 (a)(2) 

not as an affirmative defense but simply as part of the "applicable 

substantive law" used to define certain facts. These facts will then 

controvert the Plaintiff's prima facie case and predict that no relieve is 
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possible for the Plaintiff's contract breach claim. 

In conclusion, since the appeal is indeed the first time sufficiency 

of evidence may realistically be raised to support the Defense properly 

raised affirmative defense that "tbe complaints fails to state a claim upon 

which relief can be granted", CP 12, this court should consider the issue 

"whether 62A.2-325 and 62A.5-115 operates to define specific facts 

upon which relief may be predicted" and shall find that relief can be 

easily predicted as negative under RCW 62A.2-325. 

4. Strong prejudice to Defendant in light of Alhadeff and 
RCW62A.2-325. 

The try court decided that there is no prejudice to Defendant even 

if the Plaintiff was late in notification, RP 32, 33, 36. 

First of all, the trial court during the hearing insisted on that the 

contract shall be 2kContractll , and the Defendant has motioned this court 

to strike portion of the Respondent's the Brief to remove "delivered the 

document per Xie's instruction". The so called "Xie's instruction" is just 

an amendment to change to contract terms to USLOC. Since such 

amendment was not raised in the trial court, it is waived. So the Plaintiff 

also waived his argument of "USLOC is the right contract that the 

plaintiff performed" since his arguments in the trial court were all based 

on common law contract that are totally independent of the VCC Article 

II The Court: "It doesn't, or should not affect the original contract that 
existed between the buyer and the seller." 
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5's claim. 

Second, the Plain language of RCW62A.2-325 asks for 

"seasonable notification to the buyer require payment directly from him", 

APP-24. The notice must be for "payment directly from him". From the 

2kContract, CP 8, App-ll, this means all original documents under clause 

5 must be handed over to Giant before payment. Such documents were 

never received by Giant, CP 659. The Plaintiff never provided an 

affidavit under oaths showing when, how and to whom from Giant they 

delivered the original documents to. It is known that the Plaintiff still 

holding the original Bill of Lading, CCIC certificate etc. So the inference 

most favorable to Defense is that the documents have not been delivered 

to Giant as of today even after the Defendant formally requested these 

documents in motion, CP 282. 

Third, Giant did have some other "notices" or "indications". Like 

working with the same lawyer hired by Giant to claim from the Banks, CP 

299,300, hid the September 21, 2005 delivery date for years, CP 263, and 

quietly dissolved the transferee company listed on the LOC, CP 627. This 

notice looks like admission of guilt rather than "request for direct 

payment". 

Fourth, the Plaintiffs argument "even if Xie did not receive notice 

within one year, Xie was still seasonably notified", CP 347, is clearly 

wrong according to RCW62A.5-115 and Alhadeff, 167 Wash.2d 601. Such 

delay caused prejudice to Giant. 

Fifth, after the final judgment, the Plaintiff was still in "continuing 
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breach" of the 2kcontract by refusing to deliver the original documents to 

the Defendant. Damage from such breach shall be deducted from the 

judgment. In fact the 2kcontract, CP 7-9, would require the "perfect 

tender" 12 rule. So the Plaintiff must satisfy these Article 2 conditions 

before he is entitled for payment including, 1) "RCW 62A.2-601(a), buyer 

may reject non-conforming tender"; 2) "RCW 62A.2-5 10, risk of loss was 

still at the hand of SIMCO; 3) "RCW 62A.2-320(2), all documents to 

comply with contract required to perfect buyer's rights"; 4) "RCW 62A.2-

31O(e), payment due upon tender of title documents"; 5) "RCW 62A.2-323, 

requiring bill of lading"; 6) "RCW 62A.2-401 (3), title passes when 

documents of title delivered", CP 403(Reply Brief Seasonable 

Notification). 

Without any chance to inspect the metals or the CCIC inspection 

report, Giant had the right to say "no tender and no acceptance". 

Therefore the risk of Loss is still with the Seller/SIMCO. 

5. The Final Judgment was obtained with misconducts. 

This was the actual exchange in the oral argument of the last 

appeal in this court. 

Judge Grosse: "You are not entitled to screw up payment and held 

12 With the "perfect tender" rule, "if the goods or the tender of delivery fail in any respect 
to conform to the contract, the buyer may reject the whole." RCW 62A.2-60J(a). "The 
seller by his individual action cannot shift the risk of loss to the buyer unless his action 
conforms with all the conditions resting on him under the contract." RCW 62A.2-51 0 
OFFICIAL COMMENT 1 
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harmless either. Did you screw up the payment?" 

Mr. Todd Wyatt (for Respondent): "The answer is 'no'. The Bill of 

Lading was provided ... on September 15,2005. The letter of credit 

expired on September 14,2005, one day before. It was already late." 

First, the Plaintiff contradicted directly with what it told the 

Defendant on September 15,2005 which was recorded in writing in CP 

299, where the person with direct personal knowledge, Mr. Mike Dollard 

said, "Bill of Lading presented to me on the same day it was due at Bank". 

Second, there is no dispute in this case that the master WFLOC 

was still valid for presentation on September 15, 2005, CP 671-676,APP-

18, and the Plaintiff's delay destroyed at least this master credit because if 

the Plaintiff did a complete presentment on September 15, 2005, then the 

bank payment would be received in both parties' accounts. 

Third, Plaintiff's such statements in front of the panel were false. 

The Plaintiff was estopped to claim that the Defendant was responsible for 

destroying the Credit by failing to provide the documents (Bill of Lading 

etc.) on September 14,2005. Because the record shows that the Plaintiff 

never told the Defendant this expiration date before September 14,2005 

(it was found out only in the discovery, years later) and the Plaintiff's 

conduct on September 15, 2005 was consistent with the conclusion that 

the Plaintiff still believed that USLOC was still valid. If the Plaintiff knew 

the Credit was expired on that day, then the logical way to do business 

was to get paid from the master credit WFLOC, which we told him was 

still valid, to mitigate the damage by presenting all documents to the 
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Defendant or the Defendant's Bank (Wells Fargo) to get paid from 

WFLOC. 

Finally, the Plaintiff shall be exclusively responsible for all the 

payment terms in USLOC. The Plaintiff accepted the US Bank Letter of 

Credit for payment. Bank did not even disclose some terms to Giant, for 

the same privacy reason that it did not send the Plaintiff's bank statement 

to us, because this USLOC is between bank and the 2nd beneficiary-

Plaintiff. 

Other misconducts: As detailed in CP 457,522-524, SIMCO's 

attorney coached Mike Dollard,the only person with "personal 

knowledge" of the USLOC matters, to say "I don't know" to most 

questions. There are many other misrepresentation. We are being 

presenting our grievances to the Washington bar association. 

6. The Superior Court substantially impaired the obligation of 
contract. 

The Decision, erred in dismissing the LOC terms as part of the 

Contract using the argument in Alhadeff, 144 Wash. App 928 ("A 

party to an underlying contract has a separate cause of action for breach of 

that contract .... "). But such argument has been reversed by Supreme 

Court's controlling decision Alhadeff, 167 Wash.2d 601which states that 

the common law claim for the underlying contract has been displaced by 

the Article 5 claims. As such, the LOC and UCP are part of the 
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agreements. 

As a result, the Decision substantially impaired the contract terms 

including 2kcontract, LOC, UCP and "Duly presentment" against 

controlling authority in violation of the contract clauses of the 

constitution. 

G CONCLUSION 

In light of above analysis, this court should dismiss the 

Respondent's breach of contract claim and vacate the final judgment. 

This court finds that genuine issue of material facts exists and 

reverse the trial court's order granting summary judgment and final 

judgment; 

This court finds that the plaintiff fails to establish facts upon which 

relief can be granted and dismiss the claim for breach of contract; 

This court finds that the trial court abused its discretion and 

reverses the order awarding sanction. 

This court finds that the Plaintiff is responsible for the $25,297.42 

damage plus prejudgment interest. 

Respectfully submitted this 13th day of 
June, 2011, 
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CERTIFICATE OF SERVICE 

I hereby certify, under penalty of perjury under the Laws of the State of 

Washington, that a copy of the foregoing Brief has been served, in person, 

upon 

Barry G. Ziker, WSBA No. 11220; 

Todd W. Wyatt, WSBA No. 31608 

Salter Joyce Ziker, PLLC, 

1601 Fifth Avenue, Suite 2040, 

Seattle, Washington 98101, 

on this 13th day of June, 2011. 
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17 

Honorable Chris Washington 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

SEATTLE IRON & METALS 
CORPORATION, a Washington corporation, 

Plaintiff, 

v. 

LIN XIE, individually and doing business as 
GIANT INTERNATIONAL METAL 
RESOURCES, and the marital community 
composed of LIN XIE and JANE DOE XIE; 
and LH HIGHTECH CONSULTING LLC, a 
Washington limited liability corporation, 

Defendants. 

ORDER DENYING DEFENDANT'S 
MOTION TO "FILE AND CONSOLIDATE 
THIRD PARTY CLAIMS" AND 
AWARDING SANTIONS 

18 This matter having come for consideration before this Court on the motion of 

19 Defendant to "file and consolidate third party claims," the Court having reviewed the motion, 

20 Plaintiff's response to the motion, and Defendant's reply, if any, and the pleadings on file, and 

21 being fully advised in the premises, now, theretore, it is hereby. 

22 ORDERED, ADJUDGED, AND DECREED that Defendant's motion is DENIED. 

23 And it is further 

24 ORDERED, ADJUDGED, AND DECREED that Defendant has filed pleadings in this 

25 action that were frivolous and/or advanced without reasonable cause within the meaning of 

26 RCW 4.84.105, and it is further 

ORDER GRANTING PLAINTIFF'S MOTION TO RELEASE 
FIDIDS FROM COURT-1 

2043002 gl210103 
CP687 

ORIGINAL 
SALTER JOYCE ZIKER, PLLC 

1601 Fifth Avenue, Suite 2040 
Seattle, Washington 98101 

Tel: 206-957-5960 / Fax: 206-957-5961 

Appendix-l 



01/13/2011 17:05 FAX 206 296 0937 KC SUPERIOR COURT ~ 0021005 
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16 
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19 

20 

21 

22 

23 

24 

25 

26 

ORDERED, ADJUDGED, AND DECREED that Defendant shall pay Plaintiff the 

sum of $ 5lJf:> .W as an appropriate sanction for the conduct of Defendant in this 

action. This payment shall be ~de within ten days of the date of this order. 

1< ~ DATEDthisl......2-day ~~~-' 

Presented by: 

G. Ziker 
SBA No. 11220 

Todd W. Wyatt 
WSBA No. 31608 

Attorneys for Plaintiff 

ORDER GRANTING PLAINTIFF'S MOTION TO RELEASE 
FUNDS FROM COURT - 2 

2043 002 gl210103 

CP688 Appendix-2 

SALTER JOYCE ZIKER. PLLC 
1601 Fifth Avenue. Suite 2040 
Seattle. Washington 98101 

Tel: 206-957-5960 I Fax: 206-957-5961 
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Honorable Chris Washington 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

SEATTLE IRON & METALS 
CORPORATION, a Washington corporation, 

Plaintiff, 

v. 

LIN XIE, individually and doing business as 
GIANT INTERNATIONAL METAL 
RESOURCES, and the marital community 
composed of LIN XIE and JANE DOE XIE; 
and LH HIGHTECH CONSULTING LLC, a 
Washington limited liability corporation, 

Defendants. 

Case No. 07-2ra~~92-8 SEA 

~ (PROPOgEa,~ 
ORDER GRANTING PLAINTIFF'S 
MOTION TO RELEASE FUNDS FROM 
COURT 

[Clerk's Action Required] 

18 This matter having come for consideration before this Court on the motion of Plaintiff 

19 to release the funds held in the Court's Key Bank Public Money Market Savings Account 

20 ("Key Bank account") to Plaintiff, the Court having reviewed the motion, Defendants' 

21 response to the motion, if any, Plaintiff's reply, if any, and the pleadings on file, and being 

22 fully advised in the premises, now, therefore, it is hereby. 

23 ORDERED, ADJUDGED, AND DECREED that Plaintiffs motion is GRANTED. 

24 The Court Clerk is hereby directed to release the funds held in the Key Bank account to 

25 Plaintiff. Pursuant to RCW 36.48.090, the Clerk will retain five percent (5%) of the interest 

26 earned upon withdrawal as an investment service fee. The remaining funds shall be released 

ORDER GRANTING PLAINTIFF'S MOTION TO RELEASE 
FUNDS FROM COURT - 1 

2043002 gl130101 

CP 684 
Appendix-3 

ORIGINAL 
SALTER JOYCE ZIKER, PLLC 

1601 Fifth Avenue, Suite 2040 
Seattle, Washington 98101 

Tel: 206-957-5960 I Fax: 206-957-5961 
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23 

24 

25 

26 

and be made payable to "Seattle Iron & Metals Corporation" and delivered to Todd Wyatt, 

Salter Joyce Ziker, PLLC, 1601 Fifth Avenue, Suite 2040, Seattle, WA 98101. A W-9 for 

Seattle Iron & Metals C0l!rration is attached to this Order. 

DATED this t3J day of December, 10. 

Presented by: 

B . er 
SBA No. 11220 

Todd W. Wyatt 
WSBA No. 31608 

Attorneys for Plaintiff 

Appendix-4 

ORDER GRANTING PLAINTIFF'S MOTION TO RELEASE 
FUNDS FROM COURT - 2 

2043 002 gl130101 

CP 685 

SALTER JOYCE ZIKER, PLLC 
1601 Fifth Avenue. Suite 2040 
Seattle, Washington 98101 
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1 

2 

3 

4 

5 

6 

7 

8 

Honorable Chris Washington 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

9 SEATTLE IRON & METALS 
CORPORATION, a Washington corporation, Case No. 07-2-27492-8 SEA 

~P:OPOSErI;AVJ 10 

11 

12 

13 

14 

15 

16 

17 

Plaintiff, 

v. 

LIN XIE, individually and doing business as 
GIANT INTERNATIONAL METAL 
RESOURCES, and the marital community 
composed of LIN XIE and JANE DOE XIE; 
and LH HIGHTECH CONSULTING LLC, a 
Washington limited liability corporation, 

Defendants. 

ORDER DENYING DEFENDANTS' 
MOTION TO FILE AN AMENDED 
ANSWER 

18 This matter having come for hearing on Defendants' Motion to File an Amended 

19 Answer. The Court, having considered Defendants' motion and any supporting declaration, 

20 Plaintiffs opposition to Defendants' motion and the supporting declaration of Todd W. 

21 Wyatt, and Defendants' reply in support of their motion, if any, as well as the papers and 

22 pleadings on file with the Court, and being fully advised in the premises, it is hereby 

23 ORDERED that Defendants' motion to file an amended answer is DENIED. 

26 

ORDER DENYING DEFENDANTS' MOTION TO FILE AN 
AMENDED ANSWER AND IMPOSING SANCTIONS - I 

2043 002 fa260101 

SALTER JOYCE ZIKER, PLLC 
1601 Fifth Avenue, Suite 2040 

Seattle, Washington 98101 
Tel: 206-957-5960 I Fax: 206-957-5961 

CP 588 Appendix-5 



1 DATED this 28th day of January, 2009. 

2 

3 

4 

5 

6 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Presented by: 

SALTER JOYCE ZIKER, PLLC 

Attorneys for Plaintiff 
Seattle Iron & Metals Corporation 

CP589 

ORDER DENYING DEFENDANTS' MOTION TO FILE AN 
AMENDED ANSWER AND IMPOSING SANCTIONS - 2 

2043002 fa260101 

Appendix-6 

SALTER JOYCE ZIKER, PLLC 
1601 Fifth Avenue, Suite 2040 

Seattle, Washington 98101 
Tel: 206-957-5960 I Fax: 206-957-5961 
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17 

Honorable Chris Washington 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

SEA TILE IRON & METALS 
CORPORATION, a Washington corporation, 

Plaintiff, 

v. 

LIN XIE, individually and doing business as 
GIANT INTERNATIONAL METAL 
RESOURCES, and the marital community 
composed of LIN XIE and JANE DOE XIE; 
and LH HIGHTECH CONSULTING LLC, a 
Washington limited liability corporation, 

Defendants. 

Case No. 07~92-8 SEA 

EPR8fOSE 
ORDER GRANTING PLAINTIFF'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

18 This matter having come for hearing on Friday, September 26, 2008, on plaintiff 

19 Seattle Iron & Metals Corporation's motion for partial summary judgment, plaintiff appearing 

20 through Todd W. Wyatt and Salter Joyce Ziker, PLLC, defendants appearing through 

21 Matthew]. Smith and Dickson Steinacker LLP, the Court having heard the arguments of 

22 counsel, having reviewed the pleadings on file and the written submissions of the parties, 

23 including: 

24 1. Plaintiff Seattle Iron & Metals Corporation's Motion for Partial Summary 

25 Judgment; 

26 

ORDER GRANTING PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT - I 

2043002 eh260102 

CP265 

SALTER JOYCE ZIKER, PLLC 
1601 Fifth Avenue, Suite 2040 

Seattle. Washington 98101 
Tel: 206-957-5960 I Fax: 206-957-5961 

Appendix-7 



1 2. Declaration of Alan Sidell in Support of Plaintiff Seattle Iron &. Metals 

2 Corporation's Motion for Partial Summary Judgment, and exhibits thereto; 

3 3. Declaration of Todd W. Wyatt in Support of Plaintiff Seattle Iron & Metals 

4 Corporation's Motion for Partial Summary Judgment. and exhibits thereto; 

5 

6 

4. 

5. 

Defendants' Response to Motion for Partial Summary Judgment; 

Declaration of Lin Xie in Support of Response to Plaintiff's Motion for Partial 

7 Summary Judgment, and exhibits thereto; 

8 6. Declaration of Matthew J. Smith in Support of Response to Plaintiff's Motion 

9 for Partial Summary Judgment, and exhibits thereto; 

10 

11 

12 

13 

14 

15 

16 

7. 

8. 

Reply in Support of Plaintiff's Motion for Partial Summary Judgment; and 

Supplemental Declaration of Todd W. Wyatt in Support of Plaintiff's Motion 

for Partial Summary Judgment; 

and being fully advised in the premises, now, therefore, it is hereby 

ORDERED, ADJUDGED" AND DECREED that Plaintiffs Motion for Partial 
11\ p"r T 

Summary Judgment is GRANTEd. Summary judgment is granted in favor of SIMC on its 
ct~ ... i"'-S1- Xi e. 0"'£ ",'.1 .... o..,·tc..t c::.~I0(",<c ,. f'",\ 

breach of contract ri tmjtiat eflf'iebrnent eiaims. And it is further \J-

17 otIDERED, ADJuOGEb, AND DEcREED that X1eis personatly hable fbi the debts 

16 ~:::..:.:::~ I ...... ,.; .... '" """"""'"";, ''''k fu<. 

20 

21 

22 

23 

24 

25 

the.4eets ef Giant Ifttemational. Arid Ii 1S ratetter 

ORDER GRANTING PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY ruDGMENT - 2 

2043 002 eh260102 

CP266 

SALTER JOYCE ZIKER. PLLC 
1601 Fifth Avenue, Suite 2040 

_ Seattle, Washington 98101 
Tel: 206·957·5960 I Fax: 206·957·5961 
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25 

26 

DATED this 26th day of September, 200 . 

Presented by: 

SALTER JOYCE ZIKER, PLLC 

~~ 
Todd W. Wyatt, WSBA No. 31608 

Attorneys for Plaintiff 

f/E)¥ 
~~~~tl 

ORDER GRANTING PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT - 3 

2043 002 eh260102 

CP267 

SALTER JOYCE ZIKER, PLLC 
1601 Fifth Avenue. Suite 2040 

Seattle. Washington 98101 
Tel: 206·957·5960 I Fax: 206·957·5961 

Appendix-9 



07/1'3/2005 14: 39 FA.,"{ 20662312~1 SEATTLE IRON & METALS 

tT!niJ -8- jqJ 

PURCHASE CONTRACT 

Seller ~~: 

SIMCO Export Yard 
Address :601 S. Myrtle Sr, Seattle, WA9S1 OS 

Telephone No.: 1 ~206 682-0040 
Fax; 1-206-623~1231 

Email: chrisb@SCairon.com 

:euyer~;O, 

Sellm: Giant International Metal Resources 
Address: Suite 3, 19280 11" PL S. SEATTLE WA 98148 

Tel: 1-206-592-0963 Fax: 1-715-2628245 

13'iif: NO, GMHD0709200S 

BAA, DaiB; 7/111l00S 

~.~, Place: Seatfic, USA 

This contract is made by and between Buyers and Sellers; whereby the Buyers agr<;¢ to buy and the Sellers 

agree to sell the under-mentioned goods subj~t to the tmna and conditions 115 stipulated ht;I'einafter 

~~. ~m, fiH~ ~:I: .qtf1l". .t::.ta 
tName of COlllmodity. Speci£ic:ation &; Quantity UnitJ?rice Total Value 
Paoking 
Shredded &:rap ISRI Code 211 with 2000 USDl75.00/M! USD:350,OOO.OO 

COPPER(Cu) (max 'Va) 0.3%. In either Metric TOil! FOB FAS Seattle TOTAL: 
40" coma:inon keep weight 55,1 OOlb per can port USD3SQ,OOO.OO 

or 20" I;lontamers keep weight 44.080lb per can 

2.~';= l!I~u'&1litiitrJlli Country of Origin &; Manufacturer: USA 

3.~~ Shipm<:lnt: 
Quatility&Time of Shipment: Shlpping start immediately after receiving letter of credit. All 2000MT will b<:l 

shipped at the: <:100 of August 2005. 

Port ofloading: Seattle 
Partial shipment: allowed, transshipnltIlt: Dot allowed 

More or less of delivery not exceeding +/~1 0% allowed, settll3Illent on be.sii of contracted price. 

The seller shall advice the buyer by fax within 24 hours aftCl" loading. 

4.~ {;j' Pay:ro..tnt: 

~OOl 

o by Irrevocable Letter of tdit payable 100% at sight in mvor of the Sellers within three days after 

:::~ No L;c f)rJ rt,'do'-'1 } tV 0 Dett.~ I ( ( 
.Ale Name: Seattle Iron &, Metals Export Corporation 6 • 

Th.* Tho Sci! ... rf1 
2 

SIMC 0003 

CP471 Appendix-l0 
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07/13/290.5 14: 40 FAX 2066~31231 SEATTLE IRON & METALS ~002 

7/13/200b 11:2S ~ TROM, Metal ReSQUr~es Giant Intac"~tional Hetal R4sourc~~ TO: 6231231 tAGE: OOJ OF 004 

Alo Numb~:l S35Q5'63971 S 
ABA#:1250Q01OS 

Bank name: U.S. :Bank. NatiooalAuociation 

Bank Address: 1420 FiithAvenue.11 lh Floor, Seattle, WA98101. USA 

SWIFT ~iJ.MBER (Advising): :xxxxxx 

~ver's Bank aCCOWlt 

Ale Nam~ : Golent International Metal Resources 

NcNumbar: 33169714S4 

Benkname: Wells Fargo HSBC Trade Bank N.A. 
Bank Add1'ess: 22037 7th Avenue SoUth. Des Moines WA 98198 
S\Vlf1" NUMBER (Advising): WFBI US 6SLAX 

W Commeroial Iovoice 

Q Full $et of Bills oflad.ics 

~ Pacldng List (with the details for weight 01' quantity) 

Other Document 
fL]certificat~ issued by CCICat the loadinSport 

O. ~~ Insumnce; 

to be covemi by 0 theBuyers o the Sell~ for 110% of the invoice value again5t decided by buyer 

7. ~~ InB~t!.: 

The s.:Uers shall apply to cere for the inspection before the time of sbipment at loading PQtt, showing that 

the goods I\t'e suitable for export to ama. 

8. ;;-:~t1L.iJ Force Majeure: 
Neither party shall be held responsible for failure of delay to perform all or any part oftlDs Contract due to 

flood. firel. earthquake. snowatorm, drousht. hailstctm, hurricane, war • government prolubition, or any other 

events that are unforeseeable at the time of the time of the execution of this ContIact and could not be aaDtrolled • 

avoided or OVmxlme by ee.ch party .:However ,the party who's perfOllIlaIlc¢ is affected by the event of Force 

Majeure .hall give notice to the otim' party of this occurrence as soon as possible and a certificate of the 

occurrenc e of the Foree Majeure event issued by local Cbam~r of Commerce shall be sent to the other ptUty not 

latter than 1 S days after its O¢Currenc~. 

:/. fi~ Cla.ilm: 

Should 1he quality, specification, qUaIltlty, weight, and packing be found not in confonnity with the 

stipulations of this Contract, the Buyer shall give e. notice of claims to Sellers and shall have the right to lodge 

claims against the g.,llm within 50 days from the date of the complete ofloading goods at the port. 

1 O. {l:P ~ Arbitration 
All disputes ari$ing out of or in connection with tills contract shrill be nfcrted to a.od. finally reaolved by 

arbitration in ~attle, USA in accordance with. lts Arbitration Rules. The sward of the arbilntion shall be DDal 
and bincting upon both parties undtlrsigned. 

11. #;;:~~FFl Application of Laws 

Th.eBuyer_ 

CP472 

3 

SIMC 0004 
Appendix-11 
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07/1312005 14:40 FAX 2066231231 SEATTLE IRON & METALS @003 
7/1~/2005 11:25 ~ FROM I Matal R~!ourc.~ Giant Intetnatio~al Macal R~sourc~s TOI 6Z31231 PAGEl 004 OT 004 

The law$ of the USA are applicable. 

Signat:u."elSeal 

The Buyer __ 

CP473 

4 

SEAmE IRON &. METALS CORP. 
601 S. MYRTlE STREET SEATTlE. WA 98108 

Signature/Seal 

The Seller's NimWTitle 

c~n;;13-u"y

McIZ~ r4CN1vr-

Tho Sellorr.l, __ 

Appendix-12 
SIMC 0005 



. 
!I I 

nI3~!!i!!~~~ 

08/0S/05 

U. S. Bank National Association 
International Dept., PD-WA-T9IN 
1420 Fifth Avenue, 9th Floor 
Seattle, WA 98101 U. S. A. 

LETTER OF CREDIT 
ADVISING COVER LETTER 

10: cldbbc..:Slc .. H 

SWlFT 
Telex 
Phone 
Fax 

********************** 

SEATTLE IRON AND METALS EXPORT 
CORP. 
601 SOUTH MYRTLE STREET 
SEATTLE, WA 98108 
ATTN: MIKE DOLLAR 

USBKUS44SEA 
6733211USBUW 
206-344-3711 
206-344-5374 

U. S. Bank Reference Number 
Letter of Credit Number 
Amount 

ELCSSEA47139 AVL7 

Applicant 
Issuing Bank 

LCOS02745YI< 
usn 175,000.00 
GIANT INTERNATIONAL METAL RESOURCES 
WELLS FARGO HSBC TRADE BANK N .A. 
TRADE SERVICES OPS-SEATTLE, 11TH FL 
99 3RD AVENUE, MAC: P6540-115 
SEATTLE, WA 98104 

~========;_=======~~~~=========_====~===~~~~=s=======_===~============= 

We enclose a fax/copy of the above mentioned Letter of Credit. We 
hold the original Letter of credit at our office. 

This Letter of Credit is subject to the IIUniform Customs and Practices 
for Documentary Credits" (1993 Revision) International Chamber of 
Commerce Publication No. 500. 

This is to serve solely as our advice to you of this Letter of Credit 
and conveys no obligation or engagement on our part. Please examine 
this Letter of Credit carefully. If you are unable to comply with its 
terms and conditions, please contact your buyer immediately to arrange 
for an amendment. 

*When presenting documents for negotiation, please provide an extra 
copy of your Commercial Invoice and Bill of Lading for our records. 

If you have any questions, please feel free to call our office at the 
above listed number. 

Thank you for your continued business. 

Auth:~AVL7 
U. S. Bank National Association 
Seattle, WA 

SIMC 0069 

CP 665 Appendix-13 



p~in~ed: 2005-08-05 09:12:53 AM Central standard ~ime 
rileName; \\avamnl4g1bs-1E\B~tch\Out?ut\00381310.prt 

I 0: <::l::looc::.:l.Lc.:l.L 

M .... sage NUmb.,: (F:i.J,s): 1 H ~ssagQ N",mhQr (M .. g- li' .. rt... .... Ql:): SEAOut-l310-Q85S97 

--------------------- Instance Type and Tran::lmission -------------
Copy received from SWIFT 
Priority : Normal 
Message Output Reference 054S 0~0805USBKUS44ASEA2289192422 

CO.t:':t'esponde!lt Input Reference : 0315 050805NFBIUS6SAXXX:) B 1067 ~ 5 6;;~ 
--------------------------- Me~sagQ He~dQr -------------------------

Swift OUTPUT FIN 720 Transfer of a Doc Credit 
Sender : WFBIUS6SXXX 

WELLS E"l\RGO Nil. 

SAN FRANCISCO,CA US 
Receiver : USBKUS44SSA 

{J. s, BANI< 
{SEATTLE INTERNATIONAL DEPARTMENT} 
SSATTLE, WA [JS 

MUR : 050805003541 
Message Text 

27: Sequence of Total 
1/2 

40B: Form of Documentary Credit 
IRREVOCABLE 

WITHOUT OOR CONFIRMATION 
20: Tran!jferring B"nk' s Reference 

SWE549444T549797 
21: Documentary CrGldit Numher 

LC0502745YK 
31C: Date of Issue 

050725 
310 ~d Place of Expiry 
~05~ OUR SEATTLE OFFICE, WA, USA 

52D: J:-s-s1l~ng Bank of Orig D/C-Nm&AdC'lr 
BANK or SHANGHA1 
4TH FLOOR 
585 ZHONG SHAN DONGER ROAD 
SHANGHAI, CN 200010 

50: First Bcnefici~ry 
GIANT IN'i'ERNA'l'IONAL ME'rF.1 RESOURCES 
19280- 11TH PL. S., STE 3 
S£~TTLE, WA 98148 

59: Se<':oIld Beneficiary 
SEATTLE IRON AND METALS EXPORT 
rOBPQR)l.'l'lQN 

601 ~onTH MYRTLE STREET 
8~ATTLE, WA 891DB/US 

325: Currency Code, Amount 
C1luency : USD (OS DOLLAR) 

This is to be consi(j€rcd the originc:Jllettl"r 
of Credit F • under' our Ref
erE'.nc~ No @<;"§5"¢2'( 1C7A2 This 
in!1tn;mt?f1t must :;icCUf'1pany doc:Jmcl1ts 
prep;>md kr nL'goti3tion. 

U.S. BANK 
NAiION,;L ASSOCIATION 

Jnter 

A:lllountit 175, 000. DOff 
~9A: Pcrccnt~gB Credit Amt Tolec8nce 

10110 
41U: Availabl~ With ... By ... - Narne&Add~ 

WELLS FARGO BANK, N.A., SEATTL~, WA 
BY NEGOTIATION 

42C: Drafts at ... 
AT SIGHT FOR 100 PERCtNT OF INVOICE 
VALUE 

420: Drawee - Name & Addrc~3 
DRAWN ON Bf'.NK or SHANGHAI, 
5HANGHAT, CHINA 

~13P; Pi:\rti<ll Shipments 
Cont~nuod on nox£ pA~3.,. 

CP666 Appendix-14 SIMC 0070 



P=in~.d: 200S-0e-05 08:~2:53 AM Central Standard Time 
r~leName: \\Svamn14g1bs-lf\B&tch\OUtput\003S1310.prt 

r • , ... r -' 

Massage NUJDber (lh.l.e): 1.7 9 No.~~:.ge Number (Mag PaJ:tner): SEAOut-1310-065597 

continued from p~av~ous p~gQ,., 

Jl.LLOWED 
43T: Tran::;hipment 

NOT ALLOWED 
440: Shipment Period 

SHIPMENT FROt-l: SEATTLE OR TACOtvIA,(J,S.A. 
NO LATER THAN: 050904 
FOR TRANS~ORTATIO~ TO; SHANGHAI/CHINA 

45A: Descriptn of Goods &!or Servic~~ 
STEEL SCRAP {ISRI COOS L11) 
QUANTITY: lOaOHT 
UNIT PRICE: OSD175.00(MT 
PRICE TERM: crR 5lil\NGHAT I CHINA 

46A: [)ocwnetlts Required 
- 1 - SIGNED COMNERCIAL INVOICE IN 3-fOLD .LNDICATING THIS L!C NO. 

LC0502715YK AND CONTR.n.CT NO,GMHD070!':)20()5 
I) , 1: 2 - FULL SET or CLEAN ON BOARD OCEI\N BILLS OF LADING CONSIGNED TO 

SHANGHAI QIANGSHENG IMPORT N EXPORT CO., LTD. RM 2707/@IANGSIlENG 
6ULD./145 PUJIAN RO"SHANGHAI/CHINA MARKED 'FRE:IGH'! l"REPArD' 
NOTIFYING SHANGHAI QIANGSHENG IMPORT N EXPORT CO., LTD. RM 
2707,QIANG5HENG BOLD.,145 PUJInN RD"SHP~GHAI,CK!NA 

~ 3 - PACKING LIST !WEIGHT MEMO IN 3 COPIES INDICATING 
Q(iANTI'rY (GROSS AND NET WEIGHT::; OF EACH PACKAGE }I.ND PACKING 
CONDITIONS. 

--4 - BENEFICIARY'S CERTIFIED COPY OF FAX DISPATCHED TO SHANGHAI 
QIANGSijENG IMPORT N EXPORT CO,, LTD, RM 2707, QIANGSHENG 
BOLD,,1~5 I?U,JIAN RD.,SHANGHF.I,CHINA WITHIN 48 HOURS AFTER 
SHIPMENT ADVISING NAME OF VESSEL, DATE/ QUANTITY, WEIGHT l\ND 
VALUE or 'l'HE SHIP~lENT. 

~1~NT S - PRE-SHIPMENT JNSPECTION C8RTJFICATES ISSUED BY cere AT 
LOADING PORT IN 1 ORIGINl\L AND 3 COPIES. 

- 6 - DECLARATION OF NON-WOODEN PACK~,GE ISSUED BY B£NEFICIARY. 
48: Periud for ~resentation 

DOCUMENTS MUST BE PRESENTED AT 
PLACE OF EXPIRJl.TION NO LA'rEP- THAN 
10 DAYS AFTER DATE OF SHIPMENT AND 
WITHIN LIe VALIDTTY. 

Ij 9: Confi,cmation lu::;truction::l 
WITfIOUT 

72: Sand~r to Receiver Information 
'l'HIS CItEDIT WAS TRANS I?ERRED BY 
WELLS FARGO HSBC 'rAADE BANK, N. 1'-•• 

--------------------------- Message T~~iler ------------------------
(t1AC : :9 19 E: 4 () 1 E ) 

(CHK:6E560002741B) 
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Printed: 2005-08-05 08;12:53 AM Centxal StandArd Tims 
~ileName: \\Svamn14qlb~-lf\2~tch\Outyue\003al310.p~e 
~e$sage Number(~ile): IBO M~22~~O NU~Qr(Msg Partner): SE-~out-1310-0B55ge 

--------------------- Instance Type and Tr~nsmis3ion -------------
Copy received f~om SWIFT 
Priori ty : ~()rmal 

Message Output Refexence 0545 050805USBKUS44ASEA2280192423 
Corre!3pond<:tlt Input J:\<:ftlr:encE:! : 0345 050005WFBIUS6;,AXXX9Ci 10674 ~63 

--------------------------- MC9sage Hc~dcr -------------------------
Swift OUTPUT fIN 721 Trans[e£ of a Doc Credit 
Sender : WFBIUS6SXXX 

WELLS fARGO NA 
SAN :'AANCISCO, CA US 

Receiver 
U.S. BANK 

: (]$BKUS44SSA 

(SEATTLE INTERNATIONAL DEPARTMENT) 
SEATTLE,WA llS 

MUR : 050805003542 
--------------------------- Message Text ---------------------------

27: SoquQnce of Tot~l 
2/2 

20: Tran~fe.rring Bank's Reference 
SWE549444T549797 

21: [)ocumentary Cr~dit NlunDer 
LC0502745YK 

478: Additional Conditions 
+ .£lOlrH QUAN'rI'!'Y lI.ND MOUNT 10peT MORE OR LI!:SS ARE ALLOWED. 
AS INSTRUCTED BY THE: TR.lI,NSFEROR, THE'. TR.n.NSFSRE£ WILL BE ADVISED 
OF ANY AMENDM£N'r (8) HEREAFTER MADE fro THE CREDIT ONLY TO THE 
EXTENT A[JT!WRIZED BY THE TRJI.NSFEROR. 
tHIS LE'l"PE:R. OF CREDIT IS RESTRICTED FOR E'RE:.SEN1'ATION oe' DOClJM£NTS 
TO W'e'J,I,? E'!)RGO eSBe TRApE. BANK. N,I\, FOR SUBSTITUIION. HOWEVER, 
PLEASE NOTE THF.T THIS CREDIT IS AVl\.ILl\,BLE FOR Pl\,YMENT AT THE 
COUNTERS OF THE ISSfJHTG BANK AGAINST THEIR RECEIPT OJ? CONFORMING 
DOCUMENTS. THEREFORE, DOCUMENTS PRSSENTED TO US WILL BE SENT TO 
TIlE ISSUING BANK rOR PIl,YMENT. UPON RECEH'T OF AVAILABLE FUNDS, WE 
WILL REMIT THE PROC8BDS TO YOU PER YOUR INSTROCTIONS. 
WHETHER OR NOT THE LETTER OF CREDIT OR ANY AMENDMENT SPECIFIES 
THAT BANK CHARGES AR~ FOR F.PPLICF.N'l" S ACCOUN'l', 1E' DOCUMENTS 
PRESENTED TO OS CONTAIN DISCR8PANCIES A HANDLING CHARGE OF USD 
·1~.OO TOCtTHER WITH OUR RELATED OUT-Of-POCKET EXPENSES, IF ANY, 
AND ANY ~XP~NSES AND/OR CHARGES CLAIMED BY THE ISSUING BANK ARE 
fOR YOUR ACCOONT. 
hN EXTRl'. COPY OF THE CQf"lMF.:RCIAL INVOT.CE AND TRANSPORT DOCUMENT 
MUST BE PRESENTED FOR ISSUING BANK'S RETENTION AND DISPOSAL. IF 
NOT PRESENTED, A FEE OF U3010.00 WILL BE D8DOCTED FROM PAYM8NT 
PROCKEDS. 
IF ANY INSTRUCTIONS ACCOMPANYING A DRAW!NG UNDER THIS LETTER OF 
CREDIT REQUEST THAT P1l.YNENT IS TO BE'. I'IADE BY. TRANSFER TO AN 
,lI,CCOUNT WI'l'H US OR AT ANOTHER BJl..NK, WE AND/OR SUCH OtHER BANK MAY 
REL~ ON AN ACCOONT NUMBER SPECIfIED IN SOCK INSTRUCTIONS EVEN IF 
'l'HE NUMBER IDENTIFIES A PERSON OR ENTITY DIcFERENT fROM TIlE 
INTENDED PAYEE. 
TIlIS LETTER IS SOLELY AN ADVICE OF A LE'l'TE:R OF CREDIT ISSCJED BY 
'l'HE ABOVE-MENTIONED OPENING BANK A.ND CONVEYS NO ENGA.GEMENT BY OS. 
DRAfT (S) MUST INDICATE: THE NUMBER AND Dl>.TE Of THIS CREDIT. 
poc;nMENIS MqS'f BE E'REbiENTED TO WELLS FARGO HSBC TMRE BANK, N.~ .. , 
Tfui.DE SERVICES OPS - SE}l,TTLE, 999 3RD AVENUE, 11TH FLOOR, MAC: 
P6540-11S, SEATTLE, WA 9S104, VIA COORIER IN ONE PARCEL. 
PLEASE CALL (206)292-3491 REGARDING ANY INQUIRIES ON 
NEGOT IlcTIONS. 

Continuo~ on nQxt pa9Q. , . 
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AUG-05-2005 09:50 From:U.S. BANK INTL 2063445324 

frintQQ; 2005-08-05 08:12:53 AM C~'t=al Seanda;d ~imQ 
FL1~~ame: \\Svamn14~lb~-l:\Bntch\Output\00381310.prt 

10:2066231231 

H~$$~~Q NUmbQ_{F~lQl: 180 MQ~~~gg NumbQr{Msg Pa=tner): SEAOut-1310-085598 

Conc~nuQd ~.om previous page •.. 

ALL BANKING CHARG8S INCLUDING OURS ~RE FOR ACCOUNT OF THE 
BENEFICIARY. 'rHEREFORE, THE FOLLOWING CHA"RGF.:S WILL APPLY F>.'r TIME 
OF PAYMENT: 
NEGOTIATION/ PA'iMENT!EXfu'1INATION FEE 1/8+ M!N. USD 125.00, 
AMENDMENT FEE, IF ANY, OSD 75.00, FEDWIRE fEE OSD 35.00, CABLE 
FEE USD 30.00, POSTAGE AND HANDLING FEE, IF ANY AS APPROPRIATE, 
WHICH CHARGES ARE SOBJECT TO CHANGE WITHOUT NOTICE. 
NO'!'WITf{STP.NDING THE PROVISIONS OF ARtICLE 13 l'.ND 14 OF (]CPSOO, IN 
THE EVENT 'l'HA'l' DOCOHSNTS ARE PRESENTED TO US tnTH DjSCR8C'ANCH.;S 
AND ONLf.SS E-XI?RESSLY ADVISED BY YOU '1'0 THE CONTR1\R'i, WE vJILL 
FOR'N.l\.RD DOCUMENTS TO TIlE OPENING BANK FOR AP?ROV}l,L UNDER ADVICE 
TO YOO, 
DOClJt1E.NTS OTHER TriP.N DRAFTS AND COMMERCIAL INVOICES MUST NOT S£{oW 
UNIT PRIC~, VALUE OF GOODS OR TRANSFERRING BANK'S REFERENCB 
NUMBSR. 
TO AVOID DELAY IN OBTIUNING PAYMENT (S) UNDER THIS CREDIT STRICT 
COMPLIANCE WITH ITS TERMS IS REQIHRED. IF YOU ARE tTNABLE TO 
COMPLY wITH THOSE 'l'!:;RMS, WE SOGGEST THll.T YOU COMMO~ICATE WITH 
YUUR BUYER IMMEDI1l.TEI..Y TO ARRANGE FOR ANY AME.NDMENTS. 
THE PJI10UN'l' OF t:ACH DRAFT NEGOTIATED UNDER TEloS CREDIT MUST BE 
J:::NDORSED ON THE REVERSE OF THIS CREDIT BY THE NEG01'IATH1G BANK 
AND 'I'HE E'RESENTATION Of ANY SlJCH DRAfT TO THE DRAWEE BANK SHALL 
BE A WARRANTY BY THE NEGOTIJl.TING BANK, THAT SUCH ENDORSEMEN'l' HAS 
BEEN MAl)E. 
YOU A.ND 1\.LL OTHER PERSONS OR ENTITIE:S INVOLVED IN THIS LCTTr::R OF 
CREDIT ARE: ADVISED THAT fROM 'I'IHE TO TIME THE O. S. GOVERNMENT 
IMPOSES (I) SANCTIONS AGAINST CERTAIN SPECInLLY DESIGNATED OR 
BLOCKED PERSONS }I.NO ENTITIES ll.ND CF.:RTAIN COUNTRIES, P.S WELL AS 
PERSONS ,c.ND ENTITIES LOCA.TED IN OR NATlONALS Of' OR RELATED 'l'O 
SOCB COUNTRIE~, AND (II) PROHIBITIONS AGAINST PERfORMING ACTIONS 
WHICH IN ANY WAY. SU?PORT BOYCOTTS OF CERTAIN COUNTRIES. ONDER 
THESE SANCTIONS AND PROHIBITIONS, WE ARE NOT ABLE TO ENGAGE IN 
'l'AANSAC'frONS THF.T IN ANY W:O,.Y INVOLVE SOCH COONTRIES OR PERSONS 
Il.ND ENTITIES OR VIOL}l.TE saCH SANCTIONS OR l:'ROHIBI'l'IONS. IN 
HANDLING THIS L,F.1'TER OF.' CREDIT AND ANY TRJI.NSACTIONS UNDER THI;3 
L~TTER OF CREDIT WE WILL A.CT IN ACCORDANCE WITH THE TH!N CORRENT 
SANCTIONS AND PROHIBITIONS. I F WE Ul GOOD FAITH BELIEVE THAT 
THESE SANCTIONS OR PROHIBITIONS REQUIRE US TO TAKE OR NOT TAKE AN 
ACTION IN CONN8CTION WITH THIS LETTER or CREDIT, WE WILL NOT BE 
LIABLE TO YOO OR ANY OTHER PERSON OR ENTITY INVOLVED IN THIS 
LETTER OF CREDIT FOR TAKING OR NOT TAKING SOCH ACTION. 
THIS CREDl'l' IS SOBJECT TO THE UNIFORM CUSTOMS AND PRACTICE FOR 
DOCUt"lENT.I"..RY CREDl:TS (1993 REVISION) I INTERN.~'rrONA1 CHh'1BER Ol:~ 

tOMMERCE, PUBLICATION NOMBER 500. 
PLU.SE CONTACT IRENE NU BY TELEPHONE AT 626-573-6071 OR BY rr"x A'l' 
(626)572-4610 OR OUR HELPLINE AT l-ROO-798-2R15 OPTION 1 
R8GAKDING ANY INQUIRIES. 

--------------------------- Messoge Trailer ------------------------
{MAC:6999521E'} 
ICilK:342C22CD836FI 
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OperAtions GrDup 
Southern Callfornf~ 

62631374614 WFB-EL MONTE 

post-it" Fax Note 
To l,.'\Vl ')('\"e 

PAGE 01/06 

7671 O~'e Ip~~" 
FtOl1l C;; .... .. (c~~ 
Co. 9000 Plair Oriv~. 3rd ~loor 

~l Mente, CA 91731 WJl:Lla FAl\OO HSBc: CoJOept. G'V:1!vM- L.,,..:(V Wf-5 
TlU.DE BAl!IX N • .&. 

A~lttlHlflHl'ftlJfIltJU1\c<o 

DATE OF ADVICE: JULy 25, 2005 

OPENING BANK: 
SANK OF SHlINGHAI 
4TH FLOOR 
565 ZHONG SHAN DONGER ROAD 
SHANGHAI, CN 200010 

APPLICANT: 
SHANGHAI QIANGSHENG IMPORT N EXPORT 
CO •• LTD. 
RM 2707,Q!ANGSHENG SULD,/145 PUJIAN 
RD.,SHANGHAI,CHINA , CHINA 

Pl1On&1i f'non, # ~ ~~() ~_ f>6l(-r:;, • 

Fa,,# t1ntj ... ~,~- ~)..~~ t!=3X# 

ADVICE OF CORRESPONDENT'S 
IRREVOCABLE DOCUMENTARY CREDIT 
NUMB~R: LC0502745YK 
DATED: JULy 25, 2005 
OUR ADVICE NUMBER: SWE549444 

DATE OF EXPIRY: SEPTEMBER 24, 2005 
PLACE OF EXPIRY: USA 

BENEFICIARY: 
GIANT INTE~rATI0NAL METAL RESOURCES 
19280- liTH PL. $., STE 3 
SEATTLE, WA 98149 

AMOUNT: AaOt~ USD 406,000.00 
ABOtIT' FOUR HUNDRED SIX THOUSAND AND 
00/100'$ US DOLLARS 

,T niE REQUEST OF THE ABOVE MENTIONED BANK (S) I WE ENCLOSE: AN EXACT COpy OF THE 
BOVE LETTER OF CREDIT OPENED IN YOUR FAVOUR. PLEASE NOTE THAT FOR YOUR 
'ONVENIENCE WE WILL RETAIN THE ORIGINAL LETTER OF CREDI~: so THAT IT IS READILY 
~AlLABLE AT THE TIME YOU PRESENT DOCUMENTS TO US FOR Nl~GOTIATION/COLLECTION. IF 
'OU 00 NOT INTEND TO PRESENT DOCUMENTS TO US FOR NEGOTI1\.TION/COLLECTION, WE WILL 
:AVE THE ORIGINAL LETTER OF CREDIT RELEA$ED TO YOU AGAINST PAYMENT OF OUR 
IUTSTANDING CHARGES. . . 
rHEN PRESENTING DRAFT (8) AND THE SPECIFtED DOCUMENTS PLlsASE SUBMIT AN ADDITIONAL 
:OPY SET OF ALL DOCUMENrS FOR OUR FILES. 

~O AVOID DELAYS IN OBTAINING PAYMENT (S) UNDER THIS CRED:CT, STRICT COMPLIANCE 
rITH ITS TERMS IS REQUIRED. IF YOU ARE UNABLE TO COMPLY WITH THOSE TERMS, WE 
IUOOEST THAT YOU COMMUNICATE WITH YOUR BUYER IMMEDIATEL"{ TO ARFJWGE FOR ANY 
!.MENDMENTS . 

lLEASE NOTE BENEFICIARY'S ~AME AND ADDRESS IN ALL DOC~TS MUST APPEAR EXACTLY 
\S PER THE ATTACHED LETTER OF CREDIT. 

:F THE CREDIT REQUIRES PRESENTATION OF MARINE OR OCEAN BILLS OF LADING AND IF, 
1NuESS PROHIBITED BY THE TERMS OF THE CREDIT, YOU PRESE~ TRANSPORT DOCUMENTS 
CNDICATING A PLACE OF RECEIPT OR TAKING IN CHARGE D!FFERENt FROM THE PORT OF 
:'OllI)ING THE ON BOARD NOTATION MUST ALSO INCLUDE THE NAMe: OF THE VESSEL ON WHICH 
~HE GOODS HAVE BEEN LOADED AND THE NAME OF THE PORr STIPULATED IN THE CREDIT. 
rHIS PROVISION ALSO ~PPLIES WHENEVEE LOADING ON BOARD THE VESSEL IS INDICATED EY 

Orisinal 
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operations GrQ~p 
Southern California 

6263074614 

9000 Flair Drive, 3rd Floor 
El Monte, CA 91731 

WFB-EL MONTE PAGE 02/06 

WJH..lS FARGO 1ISBC 
'l'R.ADJI: BANK N.A. 

Ajm .. "" .. ,.w'IfI H$ftC G)o PAGE: 2 

THIS IS AN INTEGRAL PART OF ADVICE NUMBER: SWE549444 

RE-PRINTED WORDING ON THE BILL OF LADING. 

LEASE nOTE THAT THE TERMS OF THIS LETTER OF CREDIT PROVIDE THAT DRAWINGS ARE 
t\YAl3LE FOR FACE AMOUNT ONLY AT THE OFFICE OF THE OPENING BANK WHICH HAS 
NDERTAKEN TO EFFECT PAYMENT UPON ITS RECEIPT OF CONFO~~ING DOCUMENTS. 
HERE FORE , DOCUMENTS PRESENTED TO US WILL, AFTER PRELIMINARY EXAMINATION BY US, 
E FORWARDED BY us TO THE OPENING BANK FOR FINAL APPROV~~ AND PAYMENT WILL BE 
APE TO YOU ONLY UPON OUR RECEIPT OF AVAILAELE FUNDS FRC'M THE OPENING BANK. 

F ANY INSTRUCTIONS ACCOMPANYING A DRAWING UNDER THIS LETTER OF CREDIT REQUEST 
HAT PAYMENT IS TO BE! MADE BY TRANSFER TO AN ACCOUNT WI'I'H US OR AT ANOTHER BANK, 
E AND/OR SUCH OTHER BANK MAY RELY ON AN ACCOUNT NUMBER SPECIFIED IN SUCH 
NSTRUCTIONS EVEN IF ~HE NUMBER IDENTIFIES A PERSON OR ENTITY DIFFERENT FROM THE 
N'l'ENDED PAYEE. 

Q~UMENl'S MU~T BE P~EN'Tl?P TO WEjLwS FARGO HSBC TRADE BlINK. N.A" TRADE SERVICES 
~ - SEAT~L , 999 3 ~VENUEr 11TH FLOOR, MAC: P6540-115, SEATTLE, WA 98104, 
"IA COURIER IN ONE PARCEL. 

LEASE CALL (206)292-3491 REGARDING ANY INQUIRIES ON NEGOTIATIONS. 

'HIS LE'I"l'SR IS SOLELY AN ADVICE or A LETl'ER OF CREDIT ISSUED BY THE 
.BOVE-MENTIONED OPENING BANK AND CONVEYS NO ENGAGEMENT BY US. 

'liIS CREDIT IS SUBJECT TO THE UNIFORM CUSTOMS AND PRACT:LCE FOR. DOCUMENTARY 
!REDITS (1993 REVISION), INTERNATIONAL CHAMBER OF COMMERCE, PUBLICATION NtTMEER 
·00. 

~OU AND ALL OTHER PERSONS OR ENTITIES INVOLVED IN THIS l:'ETTER OF CREDIT ARE 
IDVISED THAT FROM TIME TO TIME THE U. S. GOVERNMENT IMP013ES (I) SANCTIONS AGAINST 
:ERTAIN SPECIALLY DESIGNATElD OR BLOCKED PERSONS AND EN'l":rTIES AND CERTAIN 
~OUNTRlES r AS WELL AS PE:RSONS AND ENTITIES LOCATED IN OR NATIONALS OF OR RELAtED 
?O SUCH COUNAR!ES, AND (II) PROHIBITIONS AGAINST PERForu~ING ACTIONS WHICH IN ANY 
lAY SUPPORT BOYCOTTS OF CERTAIN COUNTRIES. UNDER THESE SANCTIONS AND 
'ROHIBITlONS, WE ARE NOT ABLE TO ENGAGE IN TRANSACTIONS THAT IN ANY WAY INVOLVE 
;UCH COUNTRIES OR PERSONS AND ENTITIES OR VIOLATE SUCH SANCTIONS OR 
?ROgraITIONS. IN HANDLING THIS LElTER OF CREDIT AND ANY TRANSACTIONS UNDER THIS 
~ETTER OF CREDIT WE WILL ACT IN ACCORDANCE WITU THE T~ CURRENT SANCTIONS AND 
?ROHIBITIONS. IF WE IN GOOD FAITH BELIEVE THAT THESE S1L~CTIONS OR PROHIBITIONS 
~EQUIRE US TO TAKE OR NOT TAKE AN ACTION IN CONNECTION 'WI~H IS LETTER OF 
:REDI'l', WE WILL NOT :BE LIABLE TO YOU OR ANY OTHER l?ERSONJNTI;T.r ~~OLVED IN 
rHIS LETTER OJ? CREDIT FOR TAKING OR NOT TAKING SUCH ACTION ~~ 

AUTHORIZED SIGNATURE 

OrigInal 
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Oper~tfcna Group 
Southern caLIfornia 

6263074614 

9000 Flair Driva, 3rd FlQQ~ 
El Monte, CA 91731 WELt.S p..uwo mmo 

TRAJ)£ B.&HK N.A. 
A/tllfIJ~.,,'lttmec <D 

WFB-EL MONTE 

THIS IS AN INTEGRAL PART OF ADVICE NUMBER: SWE549444 

PAGE 03/66 

PAGE: 3 

LEASE CONTACT au KOH BY TELEPgONE AT S26-573-664B OR BY FAX AT (626)572-4610 OR 
JR HELPLINE AT 1-800-798-2815 OPTION 1 REGARDING ANY INQUIRIES. 

original 
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6263074614 WFB-EL MONTE PAGE 04/135 

INCOMING SWIFT MESSAGE 07/25/05 

SENDER RECEIVER MSG Llc DOC 'TRACK 
WFT ADDRESS SWFT ADDRE1SS TYPE ID ID STATUS 

OSHCNSHAXXX WFBIUS6'8ALAX 700 00000000549444 OOOOOO(JIB602B5 UPL 

ESSAGE RECEIVED FROM : 
ANK OF SHANGHAI 
'I'H FLOOR 
as ZHONG SHAN DONGER ROAD 

:llANGHAJ: eN 200010 

27 : SEQUENCE OF TOTAL 
1/1 

· 4 OA: FORM OF DOCUMBNTARY CREDIT 

· · 
IRREVOCABLE TRANSFERABLE 

20 : DOCUMENTARY CREDIT NUMBER 
LC0502745YK 

· . 
:31C: DATE OF ISSUE 

050725 
· . · . 
:31D: DATE AND PLACE OF EXPIRY 

Q5Q924USA 

: 50 APPLICANT 
SHANGHAI QIANGSHENG IMPORT N EXPORT 
CO., LTD. 

· 
RM 2707,QIANGSHENG BULD.,14S PUJIAN 
RD. , SHANGHAI, CHINA 

:59 BENEFICIARY 

· . · . 
:32B: 

· . · . 
:39A: 

: : 

GIANT INTSRNATIONAL METAL RESOURCES 
SUITE 3,19260 11TH PLS. SEATTLE WA 
98148 
TEL:1-206-592-0963,F;1-775-2628245 

CURRENCY CODE I AMOUNT 
U8D406000,OO 

PERCENTAGE CREDIT AMOUNT TOLERANCE 
10/10 -"" 

: 4lD: AVAILABLE WITH ... BY ... 
ANY BANK 
BY NEGOTIATION · . · . 

;42C: DRAFTS AT ..• 
AT SIGHT FOR 100,00 
INVOICE VALUE 

: : 
:42D: DRAWEE: 

US 
: : 
:43P: PARTIAL SHIPMENTS 

ALLOWED 

CP674 

PCT OF 

r- n
-----

, nils C/\SLt; coPy HAS BEE~ 
! All !1il:t~T1CATEO 'BV US AND 
, !S Tl1'E,~ CONSIDERED THE 

OPERATIVE INSTRUMENT. 
WSl.lS ;:ARGO HSao TRADE BANK. N.A. 

I, ~lfW f{EF. S(A)c-~q({.q.{f. 

Pleasa note: documents will not I b!i honored wilen Flot accompanied 
, by thIs rter of credit: I 'Mal ~ r:J\RG Be T BANK, ItA. 

! 
• luJlJI'Pr{i.81J ~~jg\~ru;e J 
l~ __ ••• ~ _, _______ " 

Appendix-21 

ERROR 
FOUND 

NO 



Exhitm:'OO~5 15: 04 6263074614 WFB-EL MONTE 

43T: TRANSHIPMENT 
PROHIBITED 

· 44A: LOADING ON BOARD/DISPATCH/TAKING IN CHARGE AT/FRO~I '" 
SEATTLE OR TACOMA,U.S.A. 

· 44B: FOR TRANSPORTATION TO ... 
SHANGHAI ,CHINA 

· 44C: LATEST DATE OF SHIPMgNT 
050909 

· 45A: DESCRIPTION OF GOODS AND/OR SERVICES 

· · 

ST~~L SC~{!SRI CODE 211) 
QUANTITY; 2000MT 
UNI'l' PRr CE: US])2 ~-·:-o O/MT 
PRICE TERM: CF~HANGHAI I CHINA 

46A: DOCUMENTS REQUIRED 
+ SIGNED COMMERCIAL INVOICE IN 3-FOLD INDICATING '[RIS L/c NO. AND 
CONTRACT NO.GMHD07092005 
+ FULL SET OF CLEAN ON BOARD OCEAN BILLS·,-OF LADING CONSIGNED TO 
THE APPLICANT MARKED 'FREIGHT PREPAI~NOTIFYING 
THE APPLICANT WITH FULL NAME AND ADDRESS. 
+ PACKING LIST/WEIGHT MEMO IN 3 COPIES INDICATING QUANTITY/GROSS 
AND NET WEIGHTS OF EACH PACKAGE AND PACKING CONDIrrONS. 
+ CERTIFICATE OF QUANTITY IN 1 COpy ISSUED EY CCIC,INDlCATING THE 
ACTUAL SURVEYED QUANTITY/WEIGHT OF SHIPPED GOODS AS WELL AS THE 
PACKING CONDITION. 
+ CERTIFICATE OF QUALITY IN 1 COpy ISSUED BY CCIC. 
+ BENSFICIARY'S CERTIFIED COPY OF FAX DISPATCHED TO THE 
ACCOUNTEES WITHIN 48 HOURS AFTER SHIPMENT ADVISING NAME OF 
VESSEL,DATE,QUANTITY, WEIGHT AND VALUE OF THE SHIPMENT. 
+ vRE-SHIPMENT INSPECTION CERTIFICATES ISSUED BY cerc AT LOADING 
PORT IN 1 ORIGINAL AND 3 COPIES. 
+ DECLARATION OF NON-WOODEN PACKAGE ISSUED BY BENEFICIARY. · . 

:47A: ADDITIONAL CONDITIONS 

· . · . 

+ BOTH QUANTITY .AND AMOUNr 1.O.E.~~.9RE O..,R LESS ARE: ALLOWED. 
+ AN ADtJITIONAL SET OF DOCS IS: REQTJrn]IT:i. THE NEGCrTIA'l'ING 
BANK/PRESENTING BANK MUST SEND TO OS FOR OUR FILE:S ALONG WITH THE 
ORIGINAL DOCS, OTHER-WISE, USD1;0,00 WILL BE DEDUCTED FROM PAYMENT 
+ DISCRSPAN'I' DOCUMENTS WILL BlS REJECTED. BUT IF F'URTHER 
INSTRUCTIONS ARE NOT RECEIvED BY THE TIME THE APPLICANT HAVE 
ACCEPTED OR PAID FOR THEM, DOCUMENTS MAY BE RELEJ~SED TO 
APPLICANT. IN SUCH EVENT t BENEFICIARY /NEGOTIATJ:NG 
BANK/PRESENTING BANK SHALL RAVE NO CLAIM AGAINST ISSUING SANK. 

:718: CHARGES 

; 

ALL BANKING CHARGES INCLUDING 
REIMBURSING CHARGE/IF ANY,OUTSIDE 
OPENING BANK ARE FOR THE ACCOUNT OF 
BENEFICIARY. 

:48 pERIOD FOR ~RESENTATION 
DOCUMENTS MOOT BB PRESENT~D WITHJN 
lS DAYS AFTER TEE DATE OF SHIPMENT 
BUT WI'l'H;I;N THEl VALIDITY OF THIS 
CREDIT. 

PAGE 05/as 
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Exhimt'atilP5 15: 04 6263074614 

49 CONFIRMATION INSTRuctIONS 
WI'rnOrJT 

WFB-EL MONTE 

78 :INSTRUCTIONS TO THE PAYING/ACCEPTING/NEGOTIATING E~ANK 
+ THE AMOUNT OF ALL UTILIZATIONS UNDER THIS CREDIT MUST 
BE ENDORSED ON THE BACK OF THE ·LETTER OF CREDIT B~~ THE 
NOMINATED BANK. 
+ .ALL DOCUMENTS AND DRAFTS MUS'];' EE SEN'l' THROUGH BJWK IN ONE LOT 
BY EXPRESS AIRMAIL TO US. OUR ADDERSS: 4TH FLOOR/BILLS CENTER, 
NO.585,ZHONGSHANDONGER RD.,SHANGHAI 200010 CHINA. 
+ A HANDLING COMMISSION OF U8D15.00 OR EQUIVALENT WILL BE 
DEDUCTED FROM PROCEEDS FOR EACH SET OF DOCS WITH DISCREPANCIES 
PRESENTED UNDER THIS L/C. . 
+ WE HEREBY UNDERTAKE! THAT ALL DRAFTS DRAWN UNDER AND IN 
COMPLIANCE WITH THE TERMS OF THIS CREDIT WILL BE ])ULY HONORED 
ON PRESENTATION AT TaIS OFFICE. 
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*** STATUTES CURRENT THROUGH THE 2010 REGULAR AND SPECIAL SESSIONS SECTIONS *** 
*** EFFECTIVE THROUGH APRIL 30, 2010 *** 

TITLE 62A. UNIFORM COMMERCIAL CODE 
ARTICLE 2. SALES 

PART 3. GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT 

GO TO REVISED CODE OF WASHINGTON ARCHIVE DIRECTORY 

Rev. Code Wash. (ARCW) § 62A.2-325 (2010) 

§ 62A.2-325 . "Letter of credit" term; "confirmed credit" 

(I) Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of the contract for sale . 

(2) The delivery to seller of a proper letter of credit suspends the buyer's obligation to pay. If the letter of credit is 
dishonored, the seller may on seasonable notification to the buyer require payment directly from him. 

(3) Unless otherwise agreed the term "letter of credit" or "banker's credit" in a contract for sale means an 
irrevocable credit issued by a tinancing agency of good repute and, where the shipment is overseas, of good 
international repute. The term "confirnled credit" means that the credit must also carry the direct obligation of such an 
agency which does business in the seller's financial market. 

HISTORY: 1965 ex.s. c 157 § 2-325. 

NOTES: OFFICIAL COMMENT 

PRIOR UNIFORM STATUTORY PROVISION: None. 

PURPOSES: To express the established commercial and banking understanding as to the meaning and effects of terms 
calling for "letters of credit" or "confirnled credit": 

1. Subsection (2) follows the general policy of this Article and Al1icle 3 (Section 3-602) on conditional payment, 
under which payment by check or other short-term instrument is not ordinarily final as between the pal1ies if the 
recipient duly presents the instmment and honor is refused. Thus the furnishing of a letter of credit does not substitute 
the tinancing agency's obligation for the buyer's, but the seller must first give the buyer reasonable notice of his 
intention to demand direct payment from him. 
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2. Subsection (3) requires that the credit be in-evocable and be a prime credit as determined by the standing of the 
issuer. It is not necessary, unless otherwise agreed, that the credit be a negotiation credit; the seller can finance himself 
by an assignment of the proceeds under Section 5-114. 

3. The definition of "confirmed credit" is drawn on the supposition that the credit is issued by a bank which is not 
doing direct business in the seller's financial market; there is no intention to require the obligation of two banks both 
local to the seller. 

CROSS REFERENCES: Sections 2-403,2-511(3) and 3-602 and Article 5. 

DEFINITIONAL CROSS REFERENCES: "Buyer". Section 2-103. 

"Contract for sale". Section 2-106. 

"Draft". Section 3-104. 

"Financing agency". Section 2-104. 

"Notifies". Section 1-201. 

"Overseas". Section 2-323. 

"Purchaser". Section 1-201. 

"Seasonably". Section 1-204. 

"Seller". Section 2-103. 

"Term". Section 1-201. 

RESEARCH REFERENCES 

WASHINGTON LAW REVIEW. 

Letters of credit in Japanese-United States trade. 38 Wash. L. Rev. 169. 

Letters of credit -- A comparison of Article 5 of the Uniform Commercial Code and Washington practice. 37 Wash. L. 
Rev. 325. 

USER NOTE: For more generally applicable notes, see notes under the first section of this heading, part, article, chapter 
or title. 
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*** STATUTES CURRENT THROUGH THE 2010 REGULAR AND SPECIAL SESSIONS SECTIONS *** 
*** EFFECTIVE THROUGH APRIL 30, 2010 *** 

TITLE 62A. UNIFORM COMMERCIAL CODE 
ARTICLE 5. LETTERS OF CREDIT 

GO TO REVISED CODE OF WASHINGTON ARCHIVE DIRECTORY 

Rev. Code Wash. (ARCW) § 62A.5-115 (2010) 

§ 62A.5-115. Statute oflimitations 

An action to enforce a right or obligation arising under this Article must be commenced within one year after the 
expiration date of the relevant letter of credit or one year after the cause of action accrues, whichever occurs later. A 
cause of action accrues when the breach occurs, regardless of the aggrieved party's lack of knowledge of the breach. 

HISTORY: 1997 c 56 § 16; 1965 ex.s. c 157 § 5-115. 

NOTES: OFFICIAL COMMENT 

I. This section is based upon Sections 2-725 (2) and 4-111. 

2. This section applies to all claims for which there are remedies under Section 5-111 and to other claims made under 
this title, such as claims for breach of warranty under Section 5-110. Because it covers all claims under Section 5-111, 
the statute of limitations applies not only to wrongful dishonor claims against the issuer but also to claims between the 
issuer and the applicant arising from the reimbursement agreement. These might be for reimbursement (issuer v. 
applicant) or for breach of the reimbursement contract by wrongthl honor (applicant v. issuer). 

3. The statute of limitations, like the rest of the statute, applies only to a letter of credit issued on or after the effective 
date and only to transactions. events, obligations, or duties arising out of or associated with such a letter. If a letter of 
credit was issued before the effective date and an obligation on that letter of credit was breached after the effective date, 
the complaining party could bring its suit within the time that would have been pem1itted prior to the adoption of 
Section 5-115 and would not be limited by the tenl1S of Section 5-115 . 

JUDICIAL DECISIONS 
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GENERALLY. 

From an applicant's suit against a credit union after a contractor's constmction loan defaulted, to whom the applicant 
had issued a letter of credit, as no underlying contract existed between the applicant and the credit union, the applicant's 
breach of contract actions were wholly displaced by the chapter 62A.5 RCW warranty and as a result were barred by the 
one-year statute of limitations. AlhadejJv. Meridian on Bainbridge Island, LLC, 167 Wn.2d 601, 220 P.3d 1214 (2009). 

USER NOTE: For more generally applicable notes, see notes under the first section of this heading, part, article, chapter 
or title. 
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\c". 

" 2010-2011 Cumulative Supplement 
(Issued in December 2010) 

V()lume 6B 

Article 5: Letters of Credit 
'; William D. Hawkland 

,Chancellor Emeritus of Louisiana State 
UhillersUy Law Center and Boyd Professor 
Louisiana State University 
Frederick H. Miller 
Gedrge Lynn ,,' Cross" Research Professor Emeritus 

, UllilJ~rsity of O~lah01'lla . Colfege of Law 
.Of Cqun~el, Phillips Murrqh, P. C. 
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, Associate Professor of Law 
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§ 5-115:2 [Rev] md t}\l\h ... . 
. '\)1, " n ~Cl 

II § ~'l U.C.c. § 5-115 [Rev]. Statute of Limitations 

p<l'actic~' .. , § 5 .. 115:1 [Rev] Statute of limitations generally 

~o\·p., 70 A.D. : 
found liable ,: 
, ~~~\dvising . 
lbility of Lei' .. 

I 

~.}. 

wsferable ~' I 

Add the /bllowing new sentence at the end of the paragraph: 
V .C.C. § 5-115 [Rev] is new to Article 5. As noted by Official 
COl1nnent 1, it is drawn from corresponding provisions in 

\ V .C.C. Articles 4 (Bank Deposits and Collections) and 2 (Sale 
of Goods), 'rhis provision represents the concern of the draft
ers to have an internal limitations provision rather than 
relying on general statutes that may leave some doubt, for 
example as to whether it should fall under the statute that 
relates to a contract or the general limitations provision3 

The limitations period operates differently on every person 
who acts under a credit, so that the time of accrual for the 
issuer will differ from that applicable to the confirmer or 

. other person. 4 

3Impol'tantly, even if statute of limitations on a claim has run, a 
party seeking to invoke it in a letter of credit disputelllay lose the op
port.unity to do so. Under local procedure, failure to raise statute of limita
tions ofU.C.C. § 5-115 [Rev] at the trial court level waives that claim. 

4See, e.g., Seattle Iron & MetalsCorp. v. Lin XieJ 155 Wash. Ap];. 
1049, 71 U.C.C. Rep. Servo 2d 635 (Diu. 1 2010}(deciding that benefiqiary 
\vaived the statute of limitations under U.C.C. §·5-115 claim because ben- ' 

'! .~.;. oficiary did not raise the argument below and because no party withideIlti-
~7Jr the fi ': '.,. q.nlintere~t had made the argument below at the trial level). . 

i • .~:' § 5-115:2 [Rev] Scope 

·· 1f,eplace the third and fourth text paragraph withtext,dt 
the. end of the second paragraph:; 

"Rn81ll".~'" .Th~ultiJtiate appellate .d.ecisionin ·· Alhadeff v. Meridi~ on 
,laainbddge"Island, 'LLG'reached ,a similar result} 

\, " .,. ' , :: / ~/;, 

, · t ~Alhadeff, v.MJrjdHm, on·Bainbridg~Island,I: .. ~b,·:i67 "Wash. 24 ./pQl, \< 
220 f:>\ 3J~' 1~~4, flO U.C.c..RfJP>SerV.~d ; fi60 (gQQ~)(apply;ing Waslj~Ilgton (. 
U. C. C. AI;,t! 5JJlev ]).Th~ iIlteI'D.lediate app'ell~~e i.courtpa.4 .~j~Einguished ''<'', 

... .f'tlt'f.llJ'~ betwe.en 'c1a.iIns , tq~twe~~ base? ,on, br)e~9lj , · Bf ~1?:,7 >'(] :C·P\ ~Hcle5 .. . [Revj 
warf~nty and those grounded .. m brea~J:i .i of . ~oIltr.ac:t, •• ·. notmg.thatLthe\ a C": /"'i} 

tiol'ti'; w ' piutallel .• and;,oQt · .. subsuIIled~ •. in( ~lle . l;)\9;gf0·§ 5-110 [Revh ';;; 
.. . W.lj.~.:!~.~~.tm~clj~.t~t~pp~11a.~r ~9urt cntic:izeditrrel'esu1t in Kral!se 

!'falled to r~c(lgul.ze . the. se.par;J.te nature of a con,tract underlYIng 
letter credit transaction." It stated that· "[a)lthough these cla:iIDs may 

,on the same alleged conduct that would be subject to aJl Article 5 
WA,."'..... claim, the claims are based on the alleged contr.act, not Article 

" These claims '4supplementfilhaaefi's·:A,rticle' 5 warranty 
one·year statute of limitations does not bar them.."!The 

state Supreme Court .rejected this analysis. '. 



" -:'-';"" .. "'1;"6 ' COM~"iit6tM ... ponm Stn.~ 
§ ~;~15:2, . ... . ....... "\ ' 
<, ... . .. . .. ,. ' . • f'J 'dt9 takc into account In JtlJ anlllYJ~ 
; . ,What th~AlhadeffC()Q~rsa~: rn~nif~sted inW-y'(?' § ~.115 LneVJ ij ' 
,; sthe intentionoftheclra~ .. ....... d:theletter afcredlt .1tH(.!UaDd~ r0uc~ 

'\1""h the reObh of the .tatul:<!!Jeyi tJ it cleat ly including .th" brooch or 
:l.':tters that ,:"ould be coll,,:terlace(d~ue emphasis on .tho, tr.~i,tiOnai 
w .. UIT .... 8. nty. It.d. Id s.o b. e .. ca . . us.e .ltdfst.in .. c.t, .. ion . . b.e.',t.we .• en, .t.h c. le.t t. e. ~r(.Jf ....• (;.r .• .....•... ' ... ~ .... ,d .. Jt, lJp. verbiage about the t~partlte . Lven 'oing fH) far aB to ql1eatuJlt,th.u JIlL-
plication, and underlymg c?n~~a~t~ ~ette: of c:redit(an a.rrange~lent ~h~t l~ 
uation where a surety apphe~~ditJ1) , If the a.c.c. ArtwlfJ. 5 . In,~vJ JJmlla.. 
called a "four pa~y lette~ oier . Sf lication agreemfmt wIth r eflfwct ~) a 
tiox;s period can mtrude mto . th'~n ~f not also intr~de in,to the uDdcrJymg 
drum for \~'Tongful_ honor, ~/l· hi' C 'f. inat the beneficH:tl'Y for a bn%lChof thll contract wIth respect to a. calm aga . , 'I 
contract by virtue of a \vrongful drawmg. ; 

V.C.C. § 5-116 [Rev]. Choice of Law and Forum 

§ 5-116:1 [Rev] Choice of law and forum generally : 

Add loot note to end of' the first sente/fee in the fourth 
paragraph, ((To some extent, the effect. . . 

2See, e.g., Trans Pacific Nat. Bank v. (J~S AG, 2010WL 2fJ?4!65 
(N.D. Cal. 2010) (applying Cal. U.C,C. ArtICle 5 [RfJV/) (questW!lo( 
~ubrogation to beneficiary's rights under insurance policy Bul:~jeet to la~o( 
forum regardless of choice of law clause in LCj, " 

Add at the end of section: ... 

!~~i~Mt;,P.£,c.J5'P6 [Revll),or al),Y other aection p~:Flie 
statlJte .aadresses'$(!~es.tions of jlJrisdiction . including the 
power of a court over the i~suer, confirDler, benefida+Y;lor 
applicant. The constitutional rules regarding minimal 
contacts apply. In~!l~rnational Shoe Co. v. State of Wash" 
Office of Une!llPloWe,~t ,C()~pehSation and Place!ll~nt,~~26 
U,S, :no, 66 S, Ct. 154, g~i~'/FlA\~~>:~I:i!A,L.R.. l()57,(~9~), 
the U ~S, .S,;!preDl,e Court e"st~?~8he4/that~de£\!n44nt .J)l ust 
have. mmlDlU!ll cont:"c,t!ii i:l"~tb th~t .stat\,!, ~el;1()9. !hllt th~ 
maintelll~ce ·oft~e SUl~ d~e~ ~o,t"offeifdtracli.tional notiona of 

s~bstantlal J~stlce ,to give rise to pertwnal Ju-
. . Dpe. , ~t:09es~ . c~aU8e of the U.S . 

. S:R~~i, ne~ther advice of a letter 
lDijB~.llct· : lon~ no: the p.a~ment of funds under 

nse toiJurisdiction over an is" 
. jiltisdiction. • . . 



Notice of Appeal (Trial Court Decision) 
(Rule 5.3 (a), RAP 2.2 (a) (13), RAP 2.2 (a) (9), RAP 2.4,) 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

SEATTLE IRON & METALS ) 
CORPORATION, a Washington Corporation ) 

Plaintiff, ) 
) 

v. ) 
) 

LIN XIE, individually and dba GIANT, ) 
INTERNATIONAL METAL RESOURCES, ) 
and the marital community and LH HIGHTECH ) 
CONSULTING LLC, a Washington limited ) 

liability company, ) 
) 

Defendant. ) 

No. 07-2-27492-8 SEA 
Notice of Appeal to 
Court of Appeals 

Lin Xie, Giant International Metal Resources, and LH Hightech Consulting LLC 
(collectively, "Defendants"), seeks review by the designated appellate court of the "Order 
Denying Defendant's Motion to 'File and Consolidate Third Party Claims' and Awarding 
Sanctions", entered on January 13, 2011, "Order Granting Plaintiff's Motion to Release 
Funds from Court" entered on December 23,2011 and other issues as allowed by RAP 
rule including RAP 2.2(a)(13), RAP 2.2(a)(9), RAP 2.4. 

A copy of the decisions is attached to this notice. We are being motioning the 
Court of Appeal to define whether this appeal is covered by "Recall of Mandate" to 
correct mistake and Require Compliance with Decision, RAP 12.9 (a),(b) or should be a 
new appeal with new round of briefings allowed. A modified Notice of Appeal is 
expected to be filed when order on scope from the court of Appeal is issued. 
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February 11, 2011 

Attorney for the Plaintiff 

Signature 

Dr. Lin Xie 
Defendant in Pro Per 

Barry G. Ziker, WSBA No. 11220; Todd W. Wyatt, WSBA No. 31608 
Salter Joyce Ziker, PLLC, 1601 Fith Avenue, Suite 2040, Seattle, Washington 98101, 
Tel:206-957-5960 
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