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I. INTRODUCTION 

Defendant City of Seattle imposes a business and occupation tax on 

all companies doing business in Seattle. Plaintiff American Honda is an 

automaker that sells cars at wholesale to dealers located in Seattle. The City 

assessed its tax on American Honda and two other automakers, who 

appealed the tax assessments to King County Superior Court. The superior 

court granted the City's motion for summary judgment, ruling that the City's 

tax is permissible under the Import-Export clause of the U.S. Constitution. 

II. ISSUE PRESENTED 

Whether American Honda's business of making wholesale sales of 

vehicles imported from outside the United States and delivered directly to 

purchasers in Seattle is exempt from Seattle's B&O tax under Article I, 

section 10, clause 2 of the U.S. Constitution (the Import-Export Clause), 

which states: 

No State shall, without the Consent of Congress, lay any 
Imposts or Duties on Imports or Exports, except what may be 
absolutely necessary for executing its inspection laws: and 
the net Produce of all Duties and Imposts, laid by any State 
on Imports or Exports, shall be for the Use of the Treasury of 
the United States; and all such laws shall be subject to the 
Revision and the Control of the Congress. 
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American Honda incorrectly stated the assignment of error and the issues 

pertaining to the assignment of error. This case involves imported goods 

and, contrary to plaintiff s brief, does not involve sales of exported goods. 

III. STATEMENT OF THE CASE 

American Honda manufactures vehicles in other countries and sells 

those vehicles to dealers located in Seattle. CP 5. The City of Seattle 

("City") conducted a tax audit of American Honda and two other 

automakers. The auditor checked each company for compliance with the tax 

provisions of the Seattle Municipal Code. 'CP 46-48, 120-121. The tax at 

issue is the City's B&O tax that is imposed on all persons engaging in 

business activity within Seattle. Seattle Municipal Code ("SMC") 5.45.050. 

CP 103. 

On August 28, 2008, the City issued an assessment against American 

Honda in the amount of$154,901.90, consisting of taxes, penalties and 

interest for the audit period of January 1, 2003 through March 31, 2007. CP 

46-49. The City also issued assessments to the two other automakers. CP 

54,63. All three automakers appealed the tax assessments to the King 

County Superior Court, but only American Honda has appealed the superior 

court's order. 

The basic facts relevant to the sunlll1ary judgment motion are not in 

dispute. At least some of the vehicles manufactured by American Honda 
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were manufactured outside the U.S. and imported by American Honda. The 

parties brought cross-motions for summary judgment limited to the legal 

issue of whether the Import-Export Clause applies to plaintiff's sale of 

imported vehicles to Seattle dealers. CP 19-20, 29-30. The superior court 

ruled in favor of the City, effectively resolving all the issues in the case and 

dismissing plaintiff's complaint. CP 160. American Honda filed a notice of 

appeal. The other two plaintiffs did not appeal. 

IV. SUMMARY OF ARGUMENT 

The City imposes a B&O tax on the privilege of engaging in business 

in the City, including the business of making sales at wholesale. American 

Honda sells imported vehicles at wholesale to dealers located in Seattle. The 

Import-Export Clause does not prevent the City from imposing its tax on 

American Honda's business activity because the tax is not an impost or duty 

of the type prohibited by the Import-Export Clause. Michelin Tire Corp. v. 

Wages, 423 U.S. 276, 46 L.Ed. 2d495, 96 S.Ct. 535 (1976). Rather, the tax 

is a nondiscriminatory tax imposed on all persons who conduct business in 

the City. American Honda is improperly interpreting the Import-Export 

clause to favor foreign over domestic manufacturers. The City's tax 

merely requires plaintiff to pay the same tax paid by all other sellers of 

wholesale goods delivered into the City. 
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v. ARGUMENT 

A. The Trial Court Correctly Granted Summary Judgment For The 
City Because There Are No Issues Of Material Fact And The 
City's Tax Is Permissible Under The Import-Export Clause As A 
Matter Of Law. 

The case below was decided on cross-motions for summary 

judgment. Summary judgment is appropriate if there are no genuine issues 

of material fact, and the moving party is entitled to judgment as a matter 

oflaw. CR 56(c). The appellate court reviews the trial court's decision de 

novo. TracFone Wireless, Inc. v. Washington Dep't. 0/ Revenue, _ 

Wn.2d_, 242 P.3d 810, 814 (2010); US. Tobacco Sales v. Dep't o/Rev., 

96 Wn. App. 932, 982 P.2d 652 (1999). 

Challenges to the City's tax assessments are governed by SMC 

5.55.140B, which states that the assessment is prima facie correct and the 

taxpayer has the burden of establishing the correct amount of tax. SMC 

5.55.140B. CP 110. See also Ford Motor Co. v. City o/Seattle, 160 

Wn.2d 32, 41, 156 P.3d 185, 189 (2007). The trial court correctly ruled 

that the City's tax is valid under the Import-Export Clause. CP 161. 

B. The City's B&O Tax Applies To All Persons Engaged In Business 
In The City. 

The City's B&O tax is a tax on the privilege of engaging in 

business activities in the City. SMC 5.45.050. CP 103. City o/Seattle v. 

Paschen Contractors, 111 Wn.2d 54,57, 758 P.2d 975 (1988) (B&O tax 
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is an excise tax imposed upon the act or privilege of engaging in business 

activities); Ford, 160 Wn.2d at 39-40. In this case, American Honda is 

subject to tax under SMC 5.45.050C for "engaging within the City in the 

business of making ... sales at wholesale." This is not a sales tax on the 

transaction, but is an excise tax on engaging in business within the City. 

SMC 5.45.050C. CP 103. The tax rate is .215 percent of the gross 

proceeds of wholesale sales. SMC 5.45.050C. An automobile 

manufacturer's wholesale sales of vehicles delivered to Seattle dealers is 

subject to Seattle's B&O tax. Ford Motor Co. v. City of Seattle , 160 

Wn.2d 32, 42, 48, 156 P.3d 185, 189 (2007); General Motors v, City of 

Seattle, 107 Wn. App. 42, 25 P.3d 1022 (2001). The City issued a tax 

assessment to American Honda in accordance with the City's tax code. 

CP 46-48. 

C. The City's B&O Tax Is Applicable To American Honda's 
Business Activities Unde'r The Import-Export Clause Test Stated 
In The Michelin Case. 

Under the U.S. Supreme Court's interpretation of the Import-

Export clause, American Honda's business activities are subject to the 

City's B&O tax. The tax is not an impost or duty of the type that is 

prohibited by the Import-Export Clause. American Honda is attempting to 

avoid the tax based on an analysis that the U.S. Supreme Court abandoned 

more than thirty years ago. In 1976, the Court significantly altered its 
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analysis of the Import-Export Clause in Michelin Tire Corp. v. Wages, 423 

U.S. 276, 46 L.Ed. 2d 495, 96 S.Ct. 535 (1976). The Court switched the 

focus from the nature of the goods as imports and instead focused on the 

nature of the tax at issue. The Michelin case involved application of a 

state property tax on tires that had arrived in the United States from 

overseas, but still were stored in a warehouse awaiting distribution. The 

Court did not apply the "original package" doctrine, which had historically 

been the test under the Import-Export Clause -- i.e., state taxation was 

barred while the products were in their "original package." Rather, the 

Court analyzed whether the tax at issue was an "impost or duty" of the 

type prohibited by the Import-Export Clause. Michelin, 423 U.S. at 279. 

The Court noted that the constitutional bar against "imposts or 

duties" was designed to prohibit "discriminatory state taxation against 

imported goods as imports," and to prohibit "transit fees on the privilege 

of moving [goods] through a state." Michelin, 423 U.S. at 286,290. 

Regarding the scope of these policies, the Court explained: 

The Import-Export Clause clearly prohibits state taxation 
based on the foreign origin of the imported goods, but it 
cannot be read to accord imported goods preferential 
treatment that permits escape from uniform taxes imposed 
without regard to foreign origin for services which the State 
supplies. 
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An evil to be prevented by the Import-Export Clause was 
the levying of taxes which could only be imposed because 
of the peculiar geographical situation of certain States that 
enabled them to single out goods destined for other States. 

Michelin, 423 U.S. at 286,287-90. The Michelin court adopted a three-

factor analysis for determining whether the tax in question was the type of 

an 'impost' or 'duty' prohibited by the Import-Export Clause. 

The U.S. Court of Appeals explained the three-factor Michelin 

analysis in Auio Cargo. Inc. v. Jr(iami Dade County, 237 F.3d 1289, (11 th 

·Cir.2001): 

Before Michelin, assessment of the validity of a state 
exaction under the Import-Export Clause turned on the 
question of whether or not the goods retained their status as 
imports or exports at the time of the exaction Low v. 
Austin,13 Wall. 29, 80 U.S. 29, 20 L.Ed. 517 (1871). Thus 
a state could not tax goods destined for export once they 
entered the "export stream," and it could not tax an 
imported item so long as that item remained in its "original 
package." Washington Stevedoring, 435 U.S. at 758; 98 
S.Ct. 1388. Michelin overruled cases that stressed the 
nature of the goods as imports or exports and instead 
focused on the nature of the exaction at issue. Michelin, 
423 U.S. at 279,96 S.Ct. 535. The Michelin Court 
determined that the question of a violation of the Import
Export Clause turns on whether the exaction in question 
was "the type of state exaction which the Framers of the 
Constitution ... had in mind as being an 'impost' or 'duty' .. 
. . " Id. at 283,96 S.Ct. 535. According to Michelin, an 
exaction is valid unless it interferes with the three policy 
concerns that motivated the Framers in adopting the 
Import-Export Clause: 1) maintaining federal uniformity in 
foreign commercial relations; 2) preventing the diversion to 
the states revenue generated by imported goods; and 3) 
maintaining harmony among the states by preventing states 
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from taxing goods flowing through seaboard states' ports to 
(or from) other states. Michelin, 423 U.S. at 285-86, 96 
S.Ct. 535. 

Auto Cargo, 237 F.3d at 129 (emphasis added). 

In Saudi Refining, Inc. v. Director o/Revenue, 715 A.2d 89 

(Del. Super. 1998), the Delaware court applied the three Michelin criteria 

to uphold Delaware's B&O tax on imported oil. The State of Delaware 

imposed a gross receipts tax on goods delivered into the state. Plaintiff 

was an oil importer that challenged the tax based on the Import-Export 

clause. The court upheld the tax assessment: 

Applying the Michelin Tire criteria to the gross receipts tax, 
the Court finds that there is nothing about the tax that 
prevents or impedes the federal government from speaking 
with one voice on the regulation of foreign commerce. The 
gross receipts tax is specifically limited to all transactions 
conducted by wholesalers within Delaware's borders. It 
falls just as readily upon crude oil sold and delivered by a 
wholesaler by way of domestic pipelines, barges, tank 
trucks or Delaware-based oil fields, if such exist. Nor does 
the gross receipts tax deprive the federal government of the 
exclusive right to revenues derived from imports because it 
is imposed for the commercial privilege of bringing the 
goods into the United States. Rather, the tax is imposed in 
a nondiscriminatory manner on all sales and physical . 
deliveries of goods in the State. The tax is reasonably 
apportioned to the value of the goods without regard to 
origin and is reasonably related to costs for services and 
protections provided by the state. To not apply the tax on 
specifically identified goods of foreign origin would have 
the negative effect of according "imported goods 
preferential treatment that permits escape from uniform 
taxes imposed without regard to foreign origin for services 
which the state supplied." Finally, with respect to whether 
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the goods are still in transit as imports, the Court notes that 
the crude oil sold and delivered by SRI to the Star's 
Delaware refinery is entirely consumed and used at the 
plant. The oil is not flowing to an interstate destination. 
Thus, there is no basis to conclude that the Delaware tax 
offends the Import-Export Clause's purpose of avoiding 
disharmony among the states by prohibiting the imposition 
of a transit tax on imported goods merely passing through 
the State. 

Saudi Refining, 715 A.2d at 95 (emphasis added; footnote omitted). 

Two years after Michelin, the United States Supreme Court 

decided Dep't of Revenue v. Ass'n of Wash. Stevedoring Cos.,435 U.S. 

734, 752, 98 S. Ct. 1388, 55 L. Ed. 2d 652 (1978). At issue was a B&O 

tax imposed by the state of Washington on the privilege of conducting 

business activities in the state, in this case, the performance of stevedoring 

services (the loading of goods onto ships destined to foreign destination 

points and off of ships from foreign origin points). 

The Court followed its analysis from Michelin, concluding that the 

same approach should apply to exports. ld. at758. As with imports, the 

test required by Michelin for exports looks to the nature of the tax, not 

merely the status ofthe goods as an export, to determine whether the 

Import-Export Clause prohibits the tax at issue. The Stevedoring Court 

upheld Washington's B&O tax, concluding that it did not disturb the 

policies behind the Import-Export Clause: 
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A similar approach demonstrates that the application of the 
Washington business and occupation tax to stevedoring 
threatens no Import-Export Clause policy. First, the tax 
does not restrain the ability ofthe Federal Government to 
conduct foreign policy. As a general business tax that 
applies to virtually all businesses in the State, it has not 
created any special protective tariff. The assessments in 
this case are only upon business conducted entirely within 
Washington. No foreign business or vessel is taxed. 
Respondents, therefore, have demonstrated no impediment 
posed by the tax upon the regulation of foreign trade by the 
United States. 

Second, the effect of the Washington tax on federal import 
revenues is identical to the effect in Michelin. The tax 
merely compensates the State for services and protection 
extended by Washington to the stevedoring business ... 

Third, the desire to prevent interstate rivalry and friction 
does not vary significantly from the primary purpose of the 
Commerce Clause ... The third Import-Export Clause 
policy, therefore, is vindicated if the tax falls upon a 
taxpayer with re~onable nexus to the State, is properly 
apportioned, does not discriminate, and relates reasonably 
to services provided by the State. 

Stevedoring, 435 U.S. at 754-55 (citation and footnote omitted). The 

Court concluded that Washington's B&O tax was not an "Impost or Duty 

subject to the absolute ban of the Clause." ld. at 755. 

The City'S B&O tax,like the Washington state B&O tax at issue in 

Stevedoring and the Delaware tax at issue in Saudi Refining, satisfies the 

three Michelin criteria. Because the tax applies only to a taxpayer's 

business activity within Seattle, it does not impede the federal government 

from speaking with one voice on the regulation of foreign commerce. 
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With respect to the second Michelin factor, the tax does not deprive the 

federal government of its exclusive right to revenue from imposts on 

imports for the "commercial privilege" of bringing the vehicles into the 

United States because the tax is not a tariff or duty imposed on the 

vehicles for the privilege of entering either Seattle or the United States. 

Finally, the tax is not a transit tax assessed for the privilege of "flowing 

through" the City to another destination. The tax is imposed on the basis 

of business activity in Seattle relating to vehicles that have come to rest in 

Seattle. American Honda's vehicles are not in transit to locations outside 

of Seattle. Therefore, with respect to the third factor, harmony among the 

states is not disturbed. 

American Honda pays the same tax that any other wholesaler pays 

for selling goods delivered to a customer in Seattle. The Import-Export 

Clause was not intended to give preferential treatment to a foreign 

manufacturer or to compel a city to subsidize foreign businesses by 

exempting them from payment of a nondiscriminatory tax. Michelin, 423 

U.S. at 287; Saudi Refining, 715 A.2d at 95. American Honda's 

interpretation would create a preference of foreign over domestic 

manufacturing that is not required by the Constitution. 
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The City's B&O tax is simply a means by which all companies 

engaged in business in the City pay their fair share of supporting the 

market that the City provides. The Court in Michelin stated: 

There is no reason why local taxpayers should subsidize the 
services used by the importer; ultimate consumers should 
pay for such services as police and fire protection accorded 
the goods just as much as they should pay transportation 
costs associated with those goods. An evil to be prevented 
by the Import-Export Clause was the levying of taxes 
which could only be imposed because of the peculiar 
geographical situation of certain States that enabled them to 
single out goods destined for other States. In effect, the 
Clause was fashioned to prevent the imposition of 
exactions which were no more than transit fees on the 
privilege of moving through a State. 

Michelin, 423 U.S. at 288-289 (footnote omitted). American Honda is 

seeking a tax exemption by incorrectly portraying the City'S tax as a 

prohibited impost or duty under the Import-Export Clause. 

D. Plaintiff Is Asking This Court To Disregard The U.S. Supreme 
Court's Instructions In Michelin To Use The Three Stated Factors 
To Determine Whether A Tax Is An Impermissible Impost Or 
Duty. 

Washington courts are, of course, required to abide by U.S. 

Supreme Court decisions on constitutional issues. In this case, contrary to 

American Honda's accusations, it is American Honda, not the City, who 

wants the court to disregard Supreme Court precedent. The Michelin case 

establishes a method to determine whether the tax is a prohibited impost or 
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duty. American Honda refuses to follow the principle that the Court 

announced in Michelin and reiterated in subsequent cases. 

For example, the Court in Dep't of Revenue v. Ass'n of Washington 

Stevedoring Cos., 435 U.S. 734, 760, 98 S. Ct. 1388, 55 L. Ed. 2d 652 

(1978) said, in rejecting the taxpayer's theory, that: "Rather than 

examining whether the taxes are 'Imposts or Duties' that offend 

constitutional policies, the [taxpayer's] contention would have the Court 

explore when the goods lose their status as imports and exports. This is 

precisely the inquiry the Court abandoned in Michelin[.]" 

The Court reiterated this point and expressly overruled cases 

employing the original-package doctrine for imports in Limbach v. 

Hooven & Allison Co., 466 U.S. 353, 360,104 S. Ct. 1837,80 L. Ed.2d 

356 (1994). In Limbach, the taxpayer Hooven manufactured cordage 

products made from natural fibers. [d. at 355. Hooven imported the 

fibers, which were transported by rail and stored in their original packages 

at Hooven's plant in Ohio, where they were eventually used in Hooven's 

manufacturing process. [d. Hooven objected to paying Ohio's ad 

valorem personal property tax. Hooven relied on a case decided by the 

U.S. Supreme Court 30 years earlier in which Hooven's original-package 

raw materials were ruled exempt from tax under the Import-Export clause 

("Hooven /'). Limbach, 466 U.S. at 355-356. 
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The Court stated that Michelin established a new approach: 

It is apparent, and indeed clear, that Michelin, with its 
overruling of Low v. Austin, adopted a fundamentally 
different approach to cases claiming the protection of the 
Import-Export Clause. 

Limbach, 466 U.S. at 359. The Court emphasized this point by stating: 

To repeat: we think it clear that this Court in Michelin 
specifically abandoned the concept that the Import-Export 
Clause constituted a broad prohibition against all forms of 
state taxation that fell on imports. Michelin changed the 
focus of Import-Export Clause cases from the nature of the 
goods as imports to the nature of the tax at issue. The new 
focus is not on whether the goods have lost their status as 
imports but is, instead, on whether the tax sought to be 
imposed is an "Impost or Duty." 

Limbach, 466 U.S. at 360. Then, to remove all doubt that it had 

abandoned the original-package test for imports, the Court expressly 

overruled Hooven I, which had relied on the pre-Michelin original-

package doctrine: 

Although Hooven I was not expressly overruled in 
Michelin, it must be regarded as retaining no vitality since 
the Michelin decision. The conclusion of the Supreme 
Court of Ohio that Hooven I retains current validity in this 
respect is therefore in error. A contrary ruling would return 
us to the original-package doctrine. So that there may be 
no misunderstanding, Hooven I, to the extent it espouses 
that doctrine, is not to be regarded as authority and is 
overruled. 

Limbach, 466 U.S. at 360-361 (emphasis added). See also R.J Reynolds 

Tobacco Co. v. Durham County, 479 U.S. 130, 152-153, 107 S.Ct. 499, 93 

L.Ed.2d 449 (1986) (Michelin "adopted a fundamentally different 
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approach to cases claiming the protection of the Import-Export Clause.") 

After the Court's decisions in Michelin and Limbach, there is no question 

that the validity of a tax involving imports is determined by the Michelin 

factors. 

A tax treatise summarizes the change as follows: 

The sticky problems inherent in the "original package" 
doctrine were alleviated in 1976 by the repudiation of that 
doctrine in Michelin Tire Corp v. Wages. In that litigation, 
the Court abandoned more than one hundred years of 
misguided precedent to hold that the Import-Export clause 
does not bar a state-imposed nondiscriminatory ad valorem 
property tax on goods imported and held for the purpose of 
sale. Departing from precedent, the Court adopted a 
fundamentally different approach to the resolution of the 
controlling issue of whether imports are taxable. 

P. Hartman, Federal Limitations on State and Local Taxation, § 5:4, p.198 

(1981) (footnote omitted). (Appendix p. Al.) 

Another tax treatise reaches the same conclusion: 

In two decisions handed down in the 1970s, the U.S. 
Supreme Court dramatically shifted the focus of the 
constitutional inquiry under the Import-Export Clause from 
the question whether the goods under consideration were 
"imports" or "exports" to the question whether the levies at 
issue were "imposts" or "duties." 

In Michelin Tire Corp. v. Wages, the Supreme Court 
abandoned a century of precedent in holding that the 
Import-Export Clause does not bar a state from imposing a 
nondiscriminatory ad valorem property tax on imported 
goods, whether or not they remain in their original 
packages. In so holding, the Court returned to the purposes 
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underlying the Clause and revised the analytical framework 
for determining when a state tax is a forbidden "impost" or 
"duty" on "imports." 

Hellerstein and Hellerstein, 1 State Taxation ~ 5.01 at 5-3; ~ 5.02 at 5-7 

(3rd ed 2000) (footnotes omitted). (Appendix pp. A3l, A35.) 

Accordingly, the precedent that governs Washington courts is 

found in Michelin, Limbach, and Washington Stevedoring. Those cases 

establish that the test for determining the validity of a tax under the 

Import-Export Clause is to determine whether the tax is a prohibited 

impost or duty under the Michelin criteria. 

E. Richfield Oil Involved A Tax On Exports And Is Not Applicable 
To Taxes On Imports. 

American Honda's argument is based on a misapplication of the 

holding in Richfield Oil Corp. v. State Bd o/Equalization, 329 U.S. 69,67 

S. Ct. 156,91 L.Ed 80 (1946). American Honda fails to cite a single case 

in which a court relied on Richfield Oil to judge the validity of a tax on a 

seller of imported goods. 

Richfield Oil involved a taxpayer that was selling oil for export. 

The case does not address the constitutionality of a tax involving imports 

and is not applicable to this case. The Court in Richfield Oil used the 

export-stream test. Prior to Michelin, the Court used the export-stream 

test for exports and used a different test, the original-package test, for 

imports. 
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Both the U.S. Supreme Court and legal treatises acknowledge that 

the courts used different tests depending on whether the case involved 

imports or exports. American Honda ignores this division. As explained 

in Federal Limitations on State and Local Taxation: 

While the Import-Export clause limits taxation with respect 
to both imports and exports, historically the Court has 
adopted a bifurcated, rather than a uniform approach in 
dealing with taxation of imports and imposts. Over much 
of our constitutional history, until 1976, the "original 
package" doctrine was used to test the validity of most 
import taxation. However, the "original package" doctrine 
never had any application to the taxation of exports. 
Instead, the validity of export taxation turned on whether 
the export had sufficiently entered the export stream of 
commerce for its final journey to its predetermined foreign 
destination. 

P. Hartman, Federal Limitations on State and Local Taxation, § 5:5, pp. 

205-206 (1981) (footnotes omitted). (Appendix pp. A8-A9.) Hartman 

traces the development of the "final journey" doctrine for exports in cases 

decided between 1886 and 1978, including Richfield Oil. Id. Hartman 

then explains that in Washington Stevedoring the Supreme Court extended 

the Michelin test to exports: 

Two years after Michelin had taken a substantially different 
departure from precedent in the taxation of imports, the 
Court decided Department of Revenue Washington v 
Association of Washington Stevedoring Cos., which 
questioned a tax applicable to both imports and exports. 
Like Michelin, it further narrowed the scope of protection 
of the Import-Export Clause, and applied the same 
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fundamentally different Michelin approach in resolving the 
c,onstitutional question to both imports and exports. 

P. Hartman, Federal Limitations on State and Local Taxation, § 5:6, p. 

211 (1981) (footnotes omitted). (App. p. A14.) Hellerstein reaches the 

same conclusion and cites Richfield Oil as an example of a "stream of 

exportation" case. Hellerstein and Hellerstein, 1 State Taxation 'j[5.01 at 

5-3; 'j[5.03[1] at 5-1 n. 84. (3rd ed 2000). (App. p. A31.) Prior to 

Michelin, taxes on exports were tested by the export-stream test and 

imports were examined under the original-package test. 

These commentators' analyses reflect the Supreme Court's own 

description of the two different pre-Michelin Import-Export Clause tests. 

The Court explained the two tests in Washington Stevedoring: 

Before Michelin, the primary consideration was whether 
the tax under review reached imports or exports. With 
respect to imports, the analysis applied the original-package 
doctrine of Brown v. Maryland, 12 Wheat. 419, 6 L.Ed. 678 
(1827) ... So long as the goods retained their status as 
imports by remaining in their import packages, they 
enjoyed immunity from state taxation. With respect to 
exports, the dispositive question was whether the goods had 
entered the "export stream," the final, continuous journey 
out of the country ... As soon as the journey began, tax 
immunity attached. 

Washington Stevedoring, 435 U.S. at 752 (citations omitted); see also 

Coa~t Pacific v. Dep't of Revenue, 105 Wn.2d 912,916, 719 P.2d 541 

(1986). Thus, prior to Michelin, the Court imposed the "export stream" 

test for exports and the "original package" test for imports. American 
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Honda is asking this court invalidate the City's tax on the wholesale 

selling of imports by following Richfield Oil, which applied the "export 

stream" test to invalidate a tax on exports. 

However, even prior to Michelin, the Richfield Oil case, which 

involved exports, would not have applied to American Honda's sale of 

imported vehicles. Indeed, in an effort to fit this case into the inapplicable 

Richfield Oil export tax test, American Honda incorrectly paraphrases the 

Court's holding in Richfield Oil by stating that the Court found that the tax 

could not be imposed on goods "in the import or export stream." 

(American Honda's Brief, p. 3.) American Honda's description of the 

holding is incorrect because the Richfield Oil case involved only exports 

and the Court did not rule on the validity of a tax involving imports. 

Richfield Oil, 329 U.S. at 86. American Honda is incorrectly portraying 

the holding in Richfield Oil. American Honda sold only imports and 

Richfield Oil does not apply to this case. 

Further, the decision in Richfield Oil is not relevant here because 

the Court in Richfield Oil based its decision on the assumption that all 

taxes on exports are prohibited and did not determine whether the tax was 

the type of impost or duty prohibited by the Import-Export Clause. 

Richfield Oil, 329 U.S. at 83-84. As the Supreme Court explained in 
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Washington Stevedoring, the Richfield Oil decision did not examine 

whether the tax was an impost or duty as the Court did in Michelin: 

First, respondents contend thatthe Import-Export Clause 
effects an absolute prohibition on all taxation of imports 
and exports. The ban must be absolute, they argue, in order 
to give the Clause meaning apart from the Commerce 
Clause. They support this contention primarily with dicta 
from Richfield Oil, 329 U.S., at 75-78,67 S.Ct., at 159-161, 
and with the partial dissent in Carter & Weekes, 330 U.S., 
at 444-445, 67 S.Ct., at 827. Neither, however, provides 
persuasive support because neither recognized that the term 
"Impost or Duty" is not self-defining and does not 
necessarily encompass all taxes. The partial dissent in 
Carter & Weekes did not address the term at all. Richfield 
Oil's discussion was limited to the question whether the tax 
fell upon the sale or upon the right to retail. 329 U.S., at 83-
84,67 S.Ct., at 163-164. The State apparently conceded 
that the Clause precluded all taxes on exports and the 
process of exporting. Id., at 84, 67 S.Ct., at 164. The use of 
these two cases, therefore, ignores the central holding of 
Michelin that the absolute ban is only of "Imposts or 
Duties" and not of all taxes. 

Washington Stevedoring, 435 U.S. at 759 (emphasis added). Because the 

taxpayer in Richfield Oil conceded that any tax on an export would be 

prohibited, the Court did not determine whether the tax was the type 

prohibited by the Import-Export Clause. In contrast, in the present case, 

the City contests American Honda's position that the City's tax is a 

prohibited impost or duty. Thus, the present case raises an issue not 

addressed in Richfield Oil. American Honda's argument is based entirely 

on the pre-Michelin test of first looking at whether a product is an export 
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or import and then at whether the product is taxed. The Supreme Court 

expressly abandoned this inquiry in Michelin. Washington Stevedoring, 

435 U.S. at 760. 1 

F. American Honda Erroneously Contends That Their Vehicles Are 
"In Transit" and Therefore Not Subject To The Michelin Test. 

American Honda mistakenly contends that they are exempt from 

the tax under Michelin because their vehicles are in transit and not in 

storage. (Plaintiffs Brief, p. 6.) In reality, the vehicles sold by plaintiff 

are no longer in transit because they are delivered to dealers located in 

Seattle. The City's tax applies to companies making wholesale sales only 

if the goods are delivered to and accepted by a customer located in Seattle. 

See Ford Motor Co. v. City of Seattle, 160 Wn.2d 32,52, 156 P.3d 185 

(2007) cert. denied, 552 U.S. 1180, 128 S.Ct. 1224, 170 L.Ed.2d 61 

(2008). 

The definition of ''transit'' is: "an act, process, or instance of 

passing or journeying across, through, or over." Webster's Third New 

International Dictionary, p. 2428 (1986). The vehicles sold by plaintiff are 

shipped to Seattle. They do not pass or journey "across, through, or over" 

I American Honda also cites United States v. International Business Machines Corp., 517 
U.S. 843,116 S.Ct. 1793 (1996). The ruling in that case involved federal taxes and the 
Import-Export Clause was not at issue. However, the Court there did recognize that the 
"central holding" of Michelin was that the Import-Export Clause prohibited only 
"Imposts or Duties" and not "all taxes." 
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Seattle. The City does not tax American Honda on vehicles that are "in-

transit." 

The decisions of the U.S. Supreme Court show that the "in transit" 

exception on which plaintiff is attempting to rely applies, if at all, only to 

goods that are "merely in transit through the State when the tax is 

assessed." Michelin, 423 U.S. at 290. In a case following Michelin, the 

Court upheld a state ad valorem property tax on tobacco imported to North 

Carolina. R.J. Reynolds Tobacco Co. v. Durham County, 479 U.S. l30, 

107 S.Ct. 499, 93 L.Ed.2d 449 (1986). In Reynolds, foreign tobacco was 

shipped into the United States and placed under customs bond to secure 

payment of federal import duties. Id. at l33. The tobacco remained in 

warehouses for two years to age before being shipped to Reynolds' 

manufacturing facilities. 

The Court first explained that its decision in Michelin "adopted a 

fundamentally different approach to cases claiming the protection of the 

Import-Export Clause. Reynolds, 479 U.S. at 152-153 (citing Limbach v. 

Hooven & Allison Co., 466 U.S. 353,359,104 S. Ct. 1837,80 L. Ed.2d 

356 (1994». The Court said that the "new focus is not on whether the 

goods have lost their status as imports but is, instead, on whether the tax 

sought to be imposed is an 'Impost or Duty. '" Id. After finding that the 

tax was not an impost or duty under the test stated in Michelin, the Court 
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rejected Reynolds' contention that the goods "did not fall within the scope 

of Michelin's holding because the goods were "in transit." Id. at 154. The 

Court stated, "The imported tobacco here, we repeat, has nothing 

.. transitory about it: it has reached its State-indeed, its county-of 

destination." Reynolds, 479 U.S. at 155-156. Goods that have reached 

their destination are not in transit. 

The Texas Supreme Court made the same ruling in Diamond 

Shamrock Refining and Marketing Co. v. Nueces County Appraisal Dist., 

876 S.W.2d 298 (1994) cert. denied 513 U.S. 995, 115 S.Ct. 500, 130 

L.Ed.2d 409, (1994). In Diamond Shamrock, the taxpayer imported oil 

from abroad that was off-loaded in Nueces County and held in tanks until 

transmitted by pipeline to the taxpayer's refinery in another county. Id. at 

299. Plaintiff claimed that the oil was "in transit" and was exempt from 

Nueces County's property tax. The court disagreed and upheld the tax, 

stating: 

Although still on its foreign import journey and in that 
sense "in transit," the oil in question here entered only the 
State of Texas and, according to the stipulated facts, never 
left Texas in its crude oil form. Thus, there simply was no 
opportunity for harmony between the states to be disturbed. 
Read in context, the Michelin Court's qualification clearly 
applies only to goods in transit through the state to or from 
another state and not to goods merely in transit within the 
only state the goods ever enter. See Robert C.W. Frantz, 
Comment, Constitutional Law--Nondiscriminatory Ad 
Valorem Tax May Be Applied To Imports, 30 Rutgers 
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L.Rev. 193, 197 (1976) (defining the ''transit'' discussed by 
the Michelin Court·as "Le., travelling through the importing 
state en route to another"). Under the Import-Export 
Clause, the oil is taxable in Texas. Where in Texas-
Nueces County, Live Oak County or elsewhere--is not a 
subject governed by that Clause. 

Diamond Shamrock, 876 S.W.2d at 301 (footnote omitted). 

Similarly, the Delaware court in Saudi Refining upheld a gross 

receipts tax on the wholesale selling of oil that was off-loaded from a ship 

by the taxpayer at the buyer's refinery. Saudi Refining, 715 A.2d at 95. 

The Delaware court applied the Michelin test to uphold the tax and 

rejected the taxpayer's "in transit" argument: 

Finally, with respect to whether the goods are still in transit 
as imports, the Court notes that the crude oil sold and 
delivered by [the taxpayer] to the Star's Delaware refinery 
is entirely consumed and used at the plant. The oil is not 
flowing to an interstate destination. Thus, there is no basis 
to conclude that the Delaware tax offends the Import
Export Clause's purpose of avoiding disharmony among 
the states by prohibiting the imposition of a transit tax on 
imported goods merely passing through the State. 

Saudi Refining, 715 A.2d at 95. For purposes ofImport-Export Clause 

analysis, a product arriving at its destination is not in transit. In the 

present case, the vehicles are shipped to their destination in Seattle and are 

no longer in transit. Consequently, the test announced by the Court in 

Michelin applies.2 

2 American Honda also mentions that Michelin involved an ad valorem property tax. 
This fact is irrelevant because Michelin's holding is not restricted to ad valorem property 
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G. The City's Tax Is Consistent With State And City Regulations And 
Coast Pacific. 

American Honda incorrectly contends that WAC 458-20-193C 

("Rule 193C"), which governs the State B&O tax, properly states the tax 

immunity required by the Import-Export clause. American Honda ignores 

the court's decision in Coast Pacific v. Dep't of Revenue, 105 Wn.2d 912, 

719 P.2d 541 (1986). The court in Coast Pacific recognized that WAC 

458-20-193C did not accurately reflect the tax immunity provided by the 

Import-Export Clause. 

The taxpayer in Coast Pacific conceded that the tax was valid 

under Michelin and Stevedoring, but argued that the tax was invalid under 

Rule 193C and the pre-Michelin cases. Id. at 543, 544. The taxpayer 

argued that Rule 193C offered greater immunity than available under 

Michelin or Stevedoring. Id. The court rejected this argument, holding 

that the state statute allowed deductions only to the extent available under 

the U.S. Constitution. The court stated: "We reject Coast Pacific's 

argument that Rule 193 C increases the deduction available to exporters." 

taxes. See Arizona Dep't a/Revenue v. Robinson's Hardware, 149 Ariz. 589, 593, 721 
P.2d 137 (1986) (no distinction between transaction privilege tax and tax upheld in 
Michelin); Saudi Refining, 715 A.2d at 95 (court applies Michelin criteria to gross 
receipts tax); Washington Stevedoring, 435 U.S. at 755 (Court applies Michelin criteria to 
uphold state B&O tax). 
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Id. at 544. The court ruled that the exports were taxable and that Rule 

193C could not confer immunity beyond that granted by the Constitution. 

!d. at 543-544. 

The Washington Supreme Court subsequently confinned that 

Coast Pacific's desired interpretation of Rule 193C went beyond the 

statutory and constitutional authority. InAss'n of Washington Business v. 

State of Washington, Dep 't of Revenue, 155 Wn.2d 430, 441, 120 P.3d 46 

(2005), the court discussed its ruling in Coast Pacific with respect to Rule 

193C as follows: 

[I]n Coast Pacific we disallowed an export exemption from 
the state business and occupation tax because it was based 
on a regulation that attempted to expand tax immunity 
beyond what the underlying statute and constitution 
required. 105 Wn.2d at 917. Our concern was an agency 
rule that amended a statute, not one that interpreted it. 

Ass 'n of Washington Business, 155 Wn.2d at 441 (footnote omitted.) 

Thus, the language of Rule 193C creates an exemption beyond that 

required by the constitution. 

After Coast Pacific, the Washington legislature adopted RCW 

82.04.610 to govern the state taxation of companies importing or 

exporting tangible goods. In enacting the statute, the legislature noted 

"the uncertainty regarding the constitutional limitations on the taxation of 

import and export sales of tangible personal property." Laws 2007, ch. 
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477, § 1. That "uncertainty" is the Washington Supreme Court stating that 

Rule 193C expands "tax immunity beyond what the underlying statute and 

constitution" require. Ass'n of Washington Business, 155 Wn.2d at 441. 

Contrary to American Honda's argument, the City's tax assessment in this 

case conforms to the interpretation of the Import-Export clause by 

Washington and federal courts. 

American Honda also attempts to rely on City Business Tax Rule 

193C ("City Rule 193C"). This argument is misplaced because the City 

repealed the rule on January 1, 2002, prior to the audit period. CP 118-

119. Thus, City Rule 193C has no binding effect on American Honda's 

assessment. Even if City Rule 193C had been in effect, plaintiffs 

interpretation is contrary to the tax code, which taxes all wholesaling 

activity. SMC 5.45.050C. An administrative rule cannot expand tax 

immunity beyond the underlying ordinance. Plaintiffs interpretation of 

the Rule would contradict the tax code and would not be enforceable. 

Furthermore, even while City's Rule 193 was in effect, the City 

did not interpret the Rule to exempt sales of imports such as plaintiff s 

vehicles that are delivered to a buyer in Seattle. CP 118. The Rule 

exempts only goods that are "still in the process of import transportation," 

which Seattle did not interpret as including goods being delivered into the 
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City. CP 118. Thus, the City's assessment of American Honda would 

have been the same even if City Rule 193C had been in effect. 

VI. CONCLUSION 

The superior court correctly ruled on summary judgment that 

American Honda is subject to the City's B&O tax. The Import-Export 

Clause does not prevent Seattle from imposing its B&O tax on plaintiff's 

activity of selling vehicles at wholesale, even if the vehicles have been 

imported. The Import-Export Clause was not intended to give preferential 

treatment to foreign manufacturers. Michelin, 423 u.S. at 287. This court 

should affirm the superior court's grant of summary judgment to the City. 

DATED this /1 day of January, 2011. 

PETER S. HOLMES 
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APPENDIX 



§ 5:3 CHAPTER 5 

been committed to current operational needs by the manufactur
ers. The rationale of the Court is that, when the goods became 
irrevocably committed to the manufacturing process, they be
came effectively commingled' with the mass of property within 
the State and lost their distinctive character as imports.42 The 
Court was satisfied that the · ore in Youngstown and bundles of 
lumber in Plywood were so essential to current manufacturing 
requirements that they could be said to have entered the process 
of manufacture and hence were already put to the use for which 
they were imported.43 When taxed, the goods were actually being 
used to . supply the daily manufacturing requirements of the 
plants, with some bundles of veneer still in the original package, 
when used. Putting the goods to the use for which they were 
imported caused the goods to lose their distinctive character as 
imports, although some of the goods were in the original pack
age when the tax was assessed .... 

Up to this point in time, the cases decided by the .Court under 
the Import-Export clause apparently created something of a 
dichotomy by · granting Import-Export clause tax immunity to 
nondiscriminatory ad valorem property taxes to goods held for 
loc~ distribution by resale, while subjecting imports used in 
manufacturing to such taxes.46 

§ 5:4. Contemporary change of course in import-export 
clause tax immunity. 

The sticky problems inherent in the «original package" doc
trine were alleviated in 1976 by the repudiation of that doctrine 
in Michelin Tire Corp. v Wages." In that litigation, the Court 
abandoned more than one hundred years of misguided precedent 
to hold that the Import-Export clause does not bar a state
imposed nondiscriminatory ad valorem property tax on goods 
imported and held for the purpose of sale. Departing from 

42.Id. 

43.Id. 

44. Id. 

45. See Early & WeitZman, A Cen
tury of Dissent: The Immunity of 
Goods Imported for Resale from Non
discriminatory State Personal Prop
erty Taxes, 7 Sw U L Rev 247, 265 
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(1975). For a careful and thoughtful 
analysis of the· cases through Youngs
town and Plywood, see Dakin, The 
Protective Cloak of the Export-Import 
Clause: Immunity for the Goods or for 
the Process, 19 La L Rev 747 (1959). 

46. 423 US 276; 46 L Ed 2d 495, 96 
S Ct 535 (1976), reh den 424 US 935, 
47 L Ed 2d 344, 96 S Ct 1151. 
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. . precedent, the Court adopted a fundamentally different ap
proach to the resolution of the controlling issue of whether 
imports are taxable. So different was the approach to taxability, 
that the Court did not even address the question of whether the 
taiced goods had lost their status as imports.47 Michelin marked 
the shrinkage of the scope of freedom from taxation afforded by 
the Import-Export clause. In the process, the Court expressly 
overruled the bellwether case of Low v Austin,48 which spawned 
the · first holding that the "original package" doctrine. barred a 
nondiscriminatory ad valorem property tax applied to imported 
goods · held on the shelves of taxpayer for retail sale for local 
consumption, although the tax also was applied . to. property 
generally. The overruling of Low was accompanied in the Miche
Un opinion by a penetrating, telling critical analysis of the long~. 
applied and misplaced "original package" doctrine. Not only did 
Michelin overrule the original package doctrine applied in Low, · 
but it represents a complete break with over a century · of . 
reasoning in the cases invoking that doctrine. Abandoned by 
Michelin was the oft-repeated doctrine that the Import-Export 
clause constitutes a broad prohibition on every "tax" on im
ports.48 Michelin gave short shrift to that doctrine, and took the · 
unequivocal position that the Import-Export clause only pre
vents such taxes as constitute "imposts" or "duties" from being 
applied to imports. The paramount argument supporting this 
position is the historical reason for placing that clause in the 
Constitution. Those reasons already have been noted.50 

. . 

Examining the. historical evidence showing the original pur
pose and scope of the Import-Export clause, the Court made it 
clear that its prohibition was only against States' laying "Im
posts" or "Duties" · on "Imports."S! Michelin then distinguishes 
"imposts" and "duties" from the ordinary tax.S2 By turning to an 
examination of the original purpose of the · Import-Export clause, 
the Court charted a basically different course for determining 
when a state tax constitutes a forbidden "impost" or "duty" on 

. imports. 

47. ld. at 279, 283. 50. See § 5:1, supra. 

48. Disqussed at § 5:2, supra. 51. 423 US 276, 46 L Ed 2d 495, 96 
S Ct 535 (1976), reh den 424 US 935, 

49. 423 US 276, 46 L Ed 2d 495, 96 47 L Ed 2d 344, 96 S Ct 1151. 
S Ct 535 (1976), reh den 424 US 935, 
47 L Ed 2d 344, 96 S Ct 1151 52. ld.at 2~294. 
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In Michelin, taxpayer imported tires and tubes from foreign 
countries into the taxing State (Georgia) where it stored and 
wholesaled them. While the tires and tubes were held i~ taxpay
er's wholesale distribution warehouse, a nondiscriminatory ad 
valorem property tax was assessed against them: The state court 
sustained the tax as applied to the tires, but held the tax on the 
tubes contained in the corrugated shipping cartons in which 
they were imported were tax-free imports. The tires were held to 
have lost their status as imports because they had been mingled 
with other tires imported in bulk, sorted and arranged for sale. 
The state court found the tubes nontaxable because they re
mained in the original package in which they were imported. On 
appeal to the Supreme Court, the only question presented was 
whether the tires were subject to the ad valorem property tax. 
There was no appeal from the state court's holding that the 
tubes were not taxable. 53 

In Michelin, the Supreme Court upheld the tax on the tires. 
Without ever addressing the question whether the imported tires 
had lost their status as imports, the Court held that the assess
ment of the nondiscriminatory ad valorem property tax against 
the imported tires was not within the constitutional prohibition 
against laying Uany ImpostS or Duties on Imports."5( · Moreover, 
Michelin held that insofar as Low v Austin is to the contrary, 
that decision was expressly overruled.55 Instead of tlirecting its 
attention to whether the taxed tires had lost their character as 
imports, the Michelin Court primarily focused its attention on 
the purpose for the inclusion in the Constitution of the Import
Export clause, denying to the States the power to impose «Im
posts and Duties" on «Imports", without the consent of Congress. 
After ascertaining the purpose, the Court had no difficulty in 
deciding that the questioned Michelin · tax was not a forbidden 
exaction. The historical . argument developed by the Court is 
cogent. The history of the country at the time of the adopting of 
the Constitution is most revealing in this regard. As Michelin 
notes,one of the major defects in the Articles of Confederation 
was the fact that the Articles left the individual States free to J 

burden commerce, both among themselves and with foreign 
nations, very much as they pleased." Under the governance of 

53. ld. at 279, n. 2. 

54. ld. at 279. 
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the Confederation it was commonplace for seaboard States with 
strategic port facilities to raise revenue to support the costs of 
state and local governments by sing1i~g out and taxing goods 
imported from foreign countries and destined for customers in 
other StateS.57 The exactions by the seaboard States were noth
ing short of tribute charged to the geographically less advan
taged inland States. Such . discriminatory taxation of foreign 
commerce severely hampered the commerce.58 The upshot of the 
power of the States to levy such taxes was that the Federal 
Government was powerless effectively to regulate either inter
state or foreign commerce. At the same time, the central govern
ment had no secure source of revenue, since it depended upon 
taxation of impOrts.59 Thus another objective of the Framers of 
the Constitution was to preserve import duties as a main source 
of federal revenue, and to protect such duties from state inter
ference. At the time of the Constitutional Convention in 1787, 
federal duties on imports constituted the main source of federal 
revenue. Such discriminatory taxes on imports by the States, of 
course, discouraged and hobbled foreign trade with the accompa
nying loss of revenue for the Federal Government.GO 

As already noted,'1 the Framers attempted to eliminate these 
evils, · and one of the tools was the Import-Export clause, which 
prohibits any State from levying imposts or duties on imports or 
exports, without the consent of Congress. 

The Michelin opinion points out that there were three main 
concerns which the Framers of the Constitution sought to allevi
ate by committing the exclusive power to lay imposts and duties 
on imports to the Federal Government, leaving no concurrent 
state power to 'do so. The three concerns are well documented in 
the Michelin opinion by use of records from the drafting and 
adoption of the Constituion.62 The first concern of the. Framers 
was that the 

Federal Government must speak with one voice when regulating 
commercial relations with foreign governments, and tariffs, which 

57. [d. 

58. See 3 Farrand, RECORDS OF 
THE FEDERAL CONVENTION OF 
1787, 548 (rev. ed. 1937). 

59. 423 US 276, 46 L Ed 2d 495, 96 
S Ct 535 (1976), reh den 424 US 935, 

.. 

47 L Ed 2d 344, 96 S Ct 1151. 

00. [d. at 283, n. 4. 

61. See § 5:1, supra. 

62. 423 US 276, 46 L Ed 2d 495, 96 
SCt 535 (1976), reh den 424 US 935, 
47 L Ed 2d 344, 96 S Ct 1151. 
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might affect foreign relations, could not be implemented by the 
States consistently with that exclusive power.63 

The second concern of the Framers was that 
import revenues were to be the major source of revenue of the 
Federal Government and should not be diverted to the StateS.84 

Third, the Framers feared that 
harmony among the States might be disturbed unless seaboard 
States, with their crucial ports of entry, were prohibited from 
levying taxes on citizens of other States by taxing goods merely 
flowing through · their ports to the other States not situated as 
favorably geographically.8CI 

Viewing the ad valorem property tax questioned in Michelin 
in the light of these expressed concerns of the Framers of the 
Constitution, the Court concluded that nothing in the history of 
the Imporl-Export clause even remotely suggested that a general · 
nondiscriminatory ad valorem property tax, which also · isap- . 
plied to imported goods that are no longer in import transit, was 
the kind of exaction the Framers regarded as objectionable.86 

Such a tax, unlike state taxation which discriminates against 
imported goods, was not considered as an impediment that 
would sharply curtail commerce; nor would such a property tax 
constitute a form of tribute exacted by seaboard States to the 
harm of other. States, the Court thought.t7 To the Michelin 
Court, it was "obvious that such nondiscriminatory property 
taxation can have no impact whatsoever on the Federal Govern
ment's exclusive regulation of foreign commerce, probably the 
most important purpose of the (Import-Export) Clause's prohibi
tion. "118 This is true, said the Court, for the reason that such a 
general property tax, by very definition does not fall upon 
imports because of their place of origin.- The tax cannot be used 
to create special protective tariffs, and it cannot be applied . 
selectively to encourage or discourage importation of goods in a 
manner inconsistent with federal regulation, the Court insisted.70 

Moreover, the Michelin Court concluded that such a general 
nondiscriminatory ad valorem property tax would not frustrate 

63. ld. at 285. 

64.ld. 

65. ld. at 285-86. 

66. ld. at 286. 
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the second concern of the Framers by depriving the Federal 
Government of the exclusive rights to all anticipated revenues 
derived from imposts and duties laid on imports, which are 
essentially taxes on the commercial privilege of bringing goods 
into the country; an ad valorem prop~rty tax does not fall in 
that category.71 The general ad valorem property tax is an 
exaction used by the States to defray the costs of such services 
as police and fire protection among the beneficiaries according to 
their respective wealth. There is no reason, noted the Michelin 
Court, why the importer should not contribute his share of the 
costs along with his competitors handling only domestically 
produced goods.72 To hold. otherwise would create the. unfair 
result of discriminating against the domestically produced goods, 
in favor of comparable competing importe,d goods. The Import
Export clause clearly bans taxes based on the foreign origin of 
the imported goods. However, Michelin makes it plain that the' 
clause should not be read to accord imported goods preferential 
treatment that , permits escape from uniform taxes imposed 
without regard to foreign origin for compensation for services 
supplied by the States.73 . . 

The third concern of the Framers of the Constitution, identi
fied by Michelin, was the prevention of taxes that are buita
mount . to transit fees charged by coastal States with good port 
facilities, which would prevent the free How of imported goods 
among other States.7• That deplorable situation was one . of the 
chief weaknesses of the Articles of Confederation. The Import
Export clause, in effect, was fashioned to prevent such exactions 
for the privilege.of moving goods through seaboard States.7S The 

. Court noted that traditional commerce clause analysis would 
invalidate such taxes on goods which are merely in transit.76 The 

. general nondiscriminatory ad valorem property tax would not, 
thought the Court, interfere with the free How of imported goods 
among the States, since it is applied across-the-board, and does 
not single out imports.77 Again, Michelin stressed that the gen
eral property · tax is but compensation . for benefits actually 

71. ld. at 286-87. 

72. ld. at 287. 

,7S.ld. 

74. ld. at 290. 

75. ld. 

76. ld. at 290, n. 11. 

77. [d. at 288. 
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conferred by the States, and there is no reason why the local 
taxpayer should subsidize the services received by the importer.?8 

Having concluded that a nondiscriminatory ad valorem prop
erty tax did not run counter to any of the policies underlying 
the Import-Export clause, the Michelin Court further under
girded its positi()n that the tax under review was constitution
ally permissible, by showing that the Founding Fathers probably 
did not understand the terms "impost" and ((duties" to include 
nondiscriminatory ad valorem property taxes.'19 To support this 
position, the Court noted that the Import-Export clause does not 
expressly prohibit every «tax" which falls in some measure on 
imported goods. Only «Imposts and Duties" on «Imports" are 
expressly banned by the clause. The Court also noted that, by 
contrast, Congress is empowered to lay and collect'Taxes, Duties, 
Imposts and Excises. This grant of constitutional power to 
Congress, thought the Court, was supportive of the conclusion 
that the'Import-Export clause does not prohibit every exaction 
that falls on imports.80 UImposts" as used in the Constitutional 
Convention, were understood as charges levied on imports at the 
time an~ place of importation. «Duties" was a broader term 
embracing excises as well as customs duties. When the Constitu
tion was adopted, probably only capitation, land arid general 
property exactions were known by the term "tax," rather than 
the term "duty."8! In any event, to the Michelin Court's way of 
thinking, there was sufficient ambigUity surrounding the terms 
"impost" and «duty" so that the Court declined to presume'that 
the Import-Export clause was intended to embrace taxation that 
does not create the evils the clause was specifically intended to 
eliminate.82 A nondiscriminatory ad valorem tax on property 
seemingly was not included within the meaning of either impost 
or duty within the intention of the Founding Fathers in 1787. 

Michelin concluded that, since the prohibition ,of the nondis
criminatory ad valorem property tax would not further the 
objectives of the Import-Export clause, it would not condemn the 
tax.83 

Low v Austin84 was expressly overruled.86 That case had ex-

78. [d. at 289. 

79. [d. at 290-92. ' 

80. [d. at 290. 

81. [d. at 290-91. 
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84. Discussed at § 5:2, supra. 

85. Michelin Tire Corp. v Wages, 
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panded the prohibition of the, Import-Export clause to include 
nondiscriminatory ad valorem property taxes although the tax 
was imposed upon property generally. In Low, the property tax 
was applied. to inventory on taxpayer's shelves and held for sale 
to consumers. The assessment in Low applied not only to that 
taxpayer but also to his competitors, who, of course, were left 
saddled with the tax. BroWli v Maryland had been cited by Low . 
as controlling authority. The Michelin Court thought Brown 
could not properly be read to support such a broad definition of 
ClimpoSts" or "duties," as Low claimed. Michelin expressly de
clared that Low's reliance on the Brown dicta was Clmisplaced."88 
The tax levied in Brown was imposed under a statute that 
required the importer of foreign goods, and wholesaling them, to 
pay a license fee for the privilege of. selling his imports. The 
Brown license fee was thus a prerequisite to taxpayer's right to 
sell articles he had imported. Moreover, the Brown tax discrimi
natorily singled out only imports to pay the tax.87 In Brown, the 
tax squarely eroded a basic policy underpinning of the Import
Export clause; it was; in effect, a transit fee discriminatorily 
levied by· the coastal State of Maryland, with important port · 
facilities, solely on importers for the privilege of importing and 
selling their goods. On the other hand, the Low ad valorem 
property tax applied across-the-board; it had no propensities for 
stifling the business of importing.88 . 

§ 5:5. Traditional analysis of state taxation of exports 
While the· Import-Export clause limits taxation with respect to 

both imports and exports, historically the Court has adopted a 
bifurcated, rather than a uniform, approach in dealing with 
taxation of imports and imposts. Over much of our constitu
tional history, until 1976, the "original package" doctrine was 

423 US 276, 46 L Ed 2d 495, 96 S Ct 
535 (1976), reh den 424 US 935, 47 L 
Ed 2d 344, 96 S Ct 1151. . 

86. Id. at 283. 

87. Id. at 298. Brown is more fully 
discussed at § 5:2, supra. That it was 
not the property taxes of the States 
that were criticized as trade barriers 
under the Articles of Confederation, 

see Powell, State Taxation of Imports 
- When Does an Import Cease To Be 
an Import?, 58 Harv L Rev 858, 866 
(1945). 

88. For an analysis of Michelin, see 
W' i Hellerstein, State Taxation and 
the Supreme Court: Toward a More 
Unified Approach to Constitutional 
Adjudication?, 75 Mich L Rev 1426, 
1427 (1977). 
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used to test the validity of most import taxation.811 However, the 
«<original package" doctrine never had had any application to 
the taxation ' of exports. Instead, the validity of export taxation 
turned on whether the export had sufficiently entered the export 
stream of commerce for its final journey to its predetermined 
foreign destination.1IO 

A case decided in 1886 under the commerce clause, when 
applied to commerce among the States, laid down principles 
which, by and large, governed export taxation until 1978. In the 
case of Coe v Errol, III the Court evolved the "final journey" rule 
in a state property tax on logs that were being transported 
interstate on a river. While the logs were detained because of 
low water, they were subjected to a property tax. Over com
merce clause objections, the Court sustained the tax, explaining 
that the logs did not come within the protection · of that clause 
"until they have been shipped or entered with a common carrier 
for transportation to another State, or have been started upon 
Sllchtransportation in a continuous route or journey."92 The 
Court rejected the claim that . intent to transport interstate or 
preparation of goods for exportation to another State was suffi
cient to create commerce clause tax exemption from the tax,." 
Immunity from taxation did not attach under the teaching of 
Coe v Errol until the goods «<entered upon their final journey for 
leaving the State and going into another State."" 

Subsequent cases involving taxation of exports to a foreign 
country have focused upon the beginning of the "final journey" 
test established in Coe v Errol, with some varying degrees of 
rigidity. In A.G. Spalding & Bros. v Edwards, till the Court invali
dated a federal excise tax levied on the sale of baseballs and bats 
to · a fQreign purchaser . . The sale was consummated when the 
seller delivered the goods to the carrier. The Court held that the 
sale and delivery to the carrier constituted the first step in the 
exportation process, which occurred before the imposition of the 

89. For a discussion of the case that 
discarded that approach, see § 5:4, su
pra. 

90. See Tribe, AMERICAN CON
STITUTIONAL LAW 371 (1978). 

91.116 US 517,29 L Ed 715, 6 S Ct 
475 (1886). 
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94. [d. at 528. 

95. 262 US 66, 67 L Ed 865, 48 S Ct 
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96 Spalding arose under ~he provision of the Constitution 
UU.l.V~"'U~"" Congress from laying a tax or duty on an export." 

However, the Court has said that the meaning of "export" is the 
same under that provision, as under the Import-Export clause.98 

. In light of the physical delivery of goods to the carrier in 
Spalding, it seems to square with the doctrinal declarations for 
determining taxability found in Coe v Erro1. However, in Spald
ing, where the Court upset the tax on the exported goods, the 
goods had not . yet commenced physical movement out of the 
country at the time the tax was imposed, but Cae v Errol makes 
provision for tax immunity where the goods "have been entered 
with a common carrier for transportation. "99 Spalding also seems 
consistent with the later state case case of Richfield Oil Corp. v 
State Board . of Equalization, I where the issue was whether the 
delivery of the goods aboard the ship of a foreign buyer marked 
the commencement of the movement in the export journey, so as 
to qualify as a nontaxable ' export. There the taxpayer (seller of 
oil) pumped the oil into the hold of the foreign purchaser's ship 
from taxpayer's tanks located at the dock. The taxing State 
sought to impose a retail sales tax on the oil. The taxing statute 
provided that a sale is any delivery of title or possession of 
personal property to the purchaser.2 It was determined that, 
under the taxing statute, the sales tax was an excise . for the 
privilege of conducting a retail business, . measured by the gross 
receipts from the sale. Also, it was determined that the delivery 
of the oil resulted in the passage of title, which was the event 
upon which the sales tax was levied.' In striking down the sales 
tax, the Richfield Court held that the delivery of the oil into the 
hold of the foreign purchaser'S ship marked the commencement 
of the movement of the oil abroad.· When the oil was pumped 
into the hold of the ship, the Court said it passed into the 
control of the foreign purchaser, and there was nothing equivo
cal about the transaction which created even a probability that 

. 96.ld. at 69-70. 

97. U.S. CONST. art. 1, sec. 9, cl. 5. 

98. See, e.g., Richfield Oil Corp. v 
State Board of Equalizatjon, 329 US 
69, 91 L Ed 80, 67 S Ct 156 (1946), 
conformed to 29 Cal 2d 560, 176 P2d 
372. 

. ~ . -, -' 

99. See,text this section, supra. 

1. 329 US 69, 91 L Ed SO, 67 S Ct 
156 (1946), conformed to 29 Cal 2d 
560, 176 P2d 372. 

2.ld. at 83. 

3.ld. at 84. 

4.ld. at 83. 
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the purchaser would direct the oil to domestic use.6 The Court 
stressed that the certainty of the foreign destination of the oil 
was plain.s In Richfield, the Court thrust down an excise tax 
imposed upon the seller for the privilege of engaging in the 
retail sales business; t~e tax was not levied upon the exported 
goods themselves. Here the Import-Export clause protected the 
entire exporting process, not just the goods exported. The Court 
makes this clear, when it stated: "The prohibition contained in 
the Import-Export Clause against taxation on exports clearly 
involves more than a mere exemption from taxes laid specifi
cally upon the exported goods themselves."7 

Richfield does not seem nearly so insistent on actual physical 
movement into the export stream as do subsequent cases. 
Shortly after Richfield, the Court made it clear that certainty of 
export was not sufficient to confer nontaxable export status on 
goods; more was required. In Empresa Siderurgica, S .A. v 

. County of Merced,s the Court upheld a state ad valorem property 
tax levied on a portion . of a cement plant which had been sold to 
a foreign buyer. The plant was awaiting shipment from the 
taxing State to a predetermined .foreign destination. At a stage 
when 12% of the cement plant had already been shipped out of 
the country, an ad valorem property tax was applied to the 
remaining 88%, part of which had been disrp.antled and crated 
for-shipment! In upholding the tax on the remaininK88% of the 
plant, including the crated part, the Court explicitly points out 
that none of this part of the plant had begun its voyage to its 
foreign destination, although the seller had obtained an export 
license and the sale had been completely consummated. Again, 
the Court noted that it is not enough that there is an intent to 
export. "It is the entrance of the articles into the stream of 
exportation" that ' marks the start of the process that will 
prevent a tax. IO There must be certainty that the goods are 
physically headed for their foreign destination and will not be 
diverted to domestic use. Nothing less wili suffice." Since 88% of 
the foreign owned cement plant had not yet commenced physical 

5. Id. at 82-83. 
6.Id. at 83. 

7.Id. at 85. 

8. 337 PS 154, 93 L Ed 1276, 69 S 
Ct 995 (1949). 
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Mv~~m.enI; in its out-of-State journey to the foreign destination, 
was not treated as a forbidden tax on exports. The 
Court applied a purely mechanical test of actual move

into the export stream, presumably for the fear that the 
. might use the exportation process as a tax dodge, while 

.... --·r---<J the articles on the domestic market . 
. . 

. Kosydar v National Cash Register Co.12 nailed down, as well or 
perhaps better than any other decided case, the proposition that 
the prospect of eventual exportation, no matter how certain, will 
not confer export tax immunity on goods; that immunity does 
not arise until the · article . "begins its physical entry into the 
stream of exportation."13 Seemingly agreeing that the rule is "an 
overly wooden or mechanistic application of the Coe doctrine,"!4 
the Kosydar Cout1nevertheless was satisfied that "simplicity 
has its virtue."15 

Kosydar involved the validity, under the Import-Export clause, 
of a state ad valorem property tax applied to inventory ' of 
taxpayer's cash registers, accounting machines and electronic 
data processing systems stored in a warehouse, awaiting ship
ment to a foreign purchaser. All the machines had been in
spected, crated and were stored in a warehouse awaitiIig ship
ment abroad when the tax was imposed. Taxpayer maintained 
no inventory of machines to meet incoming orders from foreign 
customers. Rather, when an order was received from a foreign 
customer, the machines were then built to specification, taking 
into account the commercial peculiarities of the country to 
which they were to be shipped and the individual needs . of the 
buyer. II Taxpayer further offered to show that, because of the 

. unique construction and special adaptation for foreign use of the 

. crated machines, they could not be sold domestically. Moreover, 
no equipment built for foreign purchasers had ever been sold 
elsewhere. 17 

This explicit showing by taxpayer was not enough to satisfy 
the Kosydar Court that the machines had acquired an export 
status under the Import-Export clause. ,The Court upheld the 

12. 417 US 62, 40 L Ed 2d 660, 94 S 
Ct 2108,69 Ohio Ops 2d 120 (1974). 

13. ld. at 71. 

14. ld. 

·r . ' :-\:.' .: .• ~ -, H ~i . 
~: f, . 

15. ld. 

16. ld. at 63. 

17. ld. at 63--64. 
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tax. Relying especially on .Empresa,,18 Kosydar took the position 
that, at the time the taxpayer's machines were assessed for ad 
valorem property taxation, they were sitting in the warehouse 
awaiting shipment;18 the' machines had not begun their physical 
entry into the stream of exportation. To the charge that such a 
rule, as applied to this case was "overly wooden or mechanis
tic,"20 the Kosydar Court replied that this case "is an instance, 
however, where we believe that simplicity has its virtues."21 The 
Court thought it highly important, both to the shipper and to 
the State, that the line of demarcation between taxable goods 
and nontaxable exports should be clearly defined to avoid ambi
guity.22 

Not every actual, physical movement in the stream of exporta
tion to a foreign country is sufficient to confer export immunity 
from taxation. Joy Oil Co. v State Tax Com. Z3 held that, despite 
initial transportation of gasoline in an exportation journey, a 
fifteen months' interruption of that journey because of apparent 

. shortage of shipping space, subjected the gasoline to an ad 
valorem property tax. A Michigan refinery sold the gasoline to a 
Canadian buyer. The oil was shipped by rail on the first leg of 
its journey to Dearborn, Mich~gan, where it was placed in tanks 
awaiting shipment by truck to Canada. While in storage, an ad 
valorem property tax was assessed against the gasoline by the 
taxing authorities of Dearborn. The gasoline had been certified 
as purchased for export, under bills of lading so marked. In 
holding the tax valid, the Court concluded that the extended 
delay of fifteen months "was so long as to preclude holding that 
the first step toward exportation would inevitably be followed by 
others."u The Court expressed the opinion that the stored gaso.~' 
line might have been diverted to domestic markets without even. 
breach of any contractual commitment to the foreign purchas~ 
er.1I Also, the Court observed that neither the character of the 

18.ld. at 67-71. 

19. ld. at 69. 

20. ld. at 71. 

21.ld. 

22. ld. By way of a footnote, the 
Court indicated that, based upon the 
lower court's opinion, actually there 
was no certainty of export in this 
case. The orders could be cancelled, 
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23. 337 US 286, 93 L Ed 1366, 69 S 
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24. ld. at 288. 

25. !d. 



IMPORT-EXPORT CLAUSE § 5:6 

= __ ."' ... ·u nor any event equivalent to its redelivery to a common 
were enough to make export certain for all practical 

'hrnru:;es.28 The Court somewhat pointedly noted that the Export
.... nnrr. clause "was· meant to confer immunity from local taxa

upon property being exported, not to relieve property even
to be exported from its. share of the cost of local ser

. vices."21 Similarly a break in an interstate journey may, under 
~~me circumstances, render the commerce clause protection 
iDapplicable for the prevention of a tax.2B 

§5:6. Contemporary different approach to taxation of ex
ports. . 

Two years after Michelin had taken a substantially different 
departure from precedent in the taxation of imports,29 the Court 
decided Department of Revenue Washington v Association of 
Washington Stevedoring Cos.,so which questioned a taxapplica
hIe to both imports and ' exports. Like Michelin, it further nar-
rowed the scope ·of protection of the Import-Export clause, and 
applied the same fundamentally different Michelin approach in 
resolving· the constitutional question to both imports and ex
ports. 
. Stevedoring Association applied the Michelin analysis to sus-. 

tain a business and occupation tax applied to stevedoring, with · 
gross receipts from that service measuring the amount of tax. 
The· stevedoring consisted of both load~ng and unloading cargo in 
foreign commerce. All of the gross receipts to which the tax 
applied were attributable to services performed within the State 
imposing the tax. The tax was resisted on Import-Export clause· 
grounds, as well as by commerce clause objections to the tax. 
Both prongs of the attack were unsuccessfu}.31 

Applying the Michelin analysis, the Stevedoring Association 
Court concluded that the tax violated none of the policies 
announced in Michelin. So fundamentally different were the 
changes involved in the new approach to taxation of imports and 
exports, that this case~ like Michelin, did not even address the 
question whether the tax was imposed for handling goods that 

26. [d. 

27. [d . 

. 28. See § 2~18, supra. 

29. Discussed in § 5:4, supra. 

30. 435 US 734, 55 L Ed 2d 682, 98 
S Ct 1~ (1978). 

31. The commerce clause aspects of 
the case are discussed in § 2:17, supra. 

211 



! : 

§ 5:6 CHAPTER 5 

were "experts" or "imports." Rather, the Court directed 'its 
attention to whether the questioned exaction was an "Impost" or' 
"Duty" laid on "Imports" or ,"Exports," since the Import-Export 
Clause only forbids "Imposts or Duties on Imports or Exports" 
without the consent of Congress. In its analysis to determine 
whether the questioned tax on gross receipts from stevedoring 
was a prohibited "impost" or "duty", the Stevedoring AssOcia
tion Court employed the same policy consideration analysis as 
Michelin. Looking to the three primary concerns that the Miche
lin Court identified as perplexing the Framers of the Constitu
tion, leading to the i~clusion of the Import-Export clause in that 
instrument of governance, the Stevedoring Association Court 
was satisfied that the tax , under review violated none of the 
three concerns.32 

The first concern was that, in order effectively to conduct 
foreign policy; the Federal Government must speak with a single 
voice. This concern was satisfied for the reason that the tax in 
question did not interfere with foreign policy. The tax was in no 
sense discriminatory, and did not create any special tariffs . . 
Moreover, the business that was taxed was conducted entirely . ' 
within the taxing State. The Court could find no interference by 
the tax with the power of the Federal Government to regulate 
political and commercial affairs with foreign governments.3S 

Neither did the tax impinge upon the second policy concern of 
the' Framers of the Constitution, as set forth in Michelin, which 
was to insure that impost revenues as a source of revenue of the 
Federal Government would not be diverted by the States.at 
Again employing the Michelin analysis, the Stevedoring Associa
tion Court thought that any effect on imposts would be indirect 
and insubstantial, and would deprive the Federal Government of 
no anticipated revenue to which it reasonably was entitled. The 
tax in question only amounted to compensation to the State for 
services and protection afforded the objecting taxpayer.3G The 
policy of" preserVation of revenue for the Federal Government 
from exports has no application, of course, to exports, since the 
Constitution p'rohibits Congress from levying taxes on exports.3G 

Nor did the reviewed tax violate the policy underlying the third 

32. 435 US 734, 55 L Ed 2d 682, 98 
S Ct 1388,(1978). 

33. ld. at 753-54. 

212 

A15 

34. ld. at 751-61. 

35. ld. at 753-54. 
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Framers of the Constitution, as announced in 
which was the prevention 'of interstate rivalries and 

friction, resulting from the unrestrained levying of transit fees 
by coastal States with important port facilities on imports going 
to other States. The Articles of Confederation were powerless to 
prevent such harmful practices. The SteVedoring Association 
opinion · notes that the goal of preventing exacerbation of inter
state dissensions is not hind~red· by . this tax. The desire to 
prevent such f:dction and retaliation under the Import-Export 
clause, the Courtobserved, is not significantly different from one 
of the primary purposes of the commerce' clause, which was to 
prevent hurtful commercial wars and reprisals among the 
States.37 Again following Michelin, the Court was of the view 
that, if commerce clause standards are satisfied, then there 
should be no· commercial discord among the State. This third 
policy was vindicated because the tax fell upon a taxpayer with 
reasonable nexus to the taxing State; the tax was properly 
attributable to that State; it did not discriminate; and it related 
reasonably to services provided by the State to taxpayer.38 The 
Stevedoring Association Court concluded that interstate friction 
would not chafe when commerce pays only for the governmental 
services and benefits itenjoys.39 Moreover, requiring coastal 
States, with good port facilities, to subsidize the commerce of the 
inland' consumer might well irritate, rather than diminish, 
interstate friction and hostility}O 

Since the Stevedoring Association tax did not impinge upon 
any of the three policy concerns which led the , Framers of the 
Constitution to include the Import-Export clause in the Constitu
tion, the exaction was sustained.~l 

The tax reviewed in this case was' a privilege tax imposed on 
the occupation of stevedoring, measured . by the gross receipts. 
The tax was not levied on the goods imported nor exported, but 
only on the service of handling the imported and exported goods. 
Again, it is clear that the purview of the Import-Export clause 

37. 435 US 734, 55 L Ed 2d 682, 98 
S Ct 1388 (1978). 

. 38. Id. at 754-55. These four stan· 
dards were evolved by the Court in 
Complete Auto Transit to test the 
validity of a state tax, when chal-

lenged oh commerce clause grounds~ 
That case is discussed in § 2:17, supra. 

39. 435 US 734, 55 L Ed 2d 682, 98 
S Ct 1388 (1978). 

40. [d. at 760-61. 

41. [d. at 761. 
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protection extends to the entire process of importing and export
ing. The Stevedoring Association tax was laid on · gross receipts 
for service in handling goods while in transit. Only future 
decisions by the Court will reveal whether a State may validly 
impose a tax on goods while in transit. Michelin upheld an ad 
valorem property tax on imported goods after they had come to 
the end of their import journey, but it did not reach the question 
whether an tax could be validly levied on goods while in tran-
sit:42 

Where the questioned exaction is one that could qualify as an 
impost or duty on exports under the Michelin and Stevedoring 
Association standards, the threshold inquiry will be whether the 
exaction was imposed before or after the export items had 
achieved the status as an export. For resolving this ,question, 
there arises the corollary question whether the Court will con
tinue to employ the test whether the items had entered the 
export stream on their final continuous journey out of the 
country before the imposition of the reviewed tax. AB previoUsly 
noted, in past decisions the Court has consistently determined 
that the exported goods do not achieve tax immunity under the 
ImpOrt-Export clause until they physically begin transit in their 
journey to the predetermined foreign destination.43 

§ 5:7. Impact of Twenty-first Amendment. 
Department of Revenue v James B. Beam Distilling Co." 

undertook to accommodate the Twenty-first Amendment of the 
Constitution with the Import-Export Clause. The Beam decision 
substantially limited the Twenty-first Amendment state control 
over intoxicating liquors. The relevant parts of that Amend
ment, contained in section 2, provides: 

The transportation or importation into any State, Territory, or 
possession of the United States for delivery or use therein of 

42. For additional treatment of the 
Stevedoring- Association case, see 
§ 2:17, supra. 

43 • . See § 5:5, supra. For an ex
tended analysis of the recent develop
ments of taxation under the Import
Export clause. see -Note. Constitu
tional Law-Import-Export Clause
Nondiscriminatory, Fairly Appor-
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tioned Excise Tax as Applied to Steve
doring Companies Loading and Un
loading Goods in Import and Export 
Transit Does Not Constitute an Ipl~ 
port or Duty Within the Prohibition 
of the Import-Export Clause. 9 G.~ J 
Int'l & Comp L 445 (1979). 

44. 377 US 341, 12 L Ed 2d 362. 84 
S Ct 1247 (1964). 
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intoxicating liquors, in violation of the laws thereof, is hereby 
prohibited. 

In Beam, taxpayer imported and distributed whiskey produced 
Scotland. The whiskey was stored in taxpayer's bonded ware

in Kentucky, which enacted a statute prohibiting the 
importation into the State of distilled spirits without obtaining a 
permit, plus the payment of ten cents on each gallon proof of 
whiskey. The state tax was collected while the whiskey re
mained in the unbroken packages in which it was imported from 
Scotland, and while in the hands of the original importer (tax
payer) prior to resale.45 Claiming the tax violated the Import
Export clause, taxpayer paid the tax and sued to recover it. The 
dispositive issue was whether the Twenty-first Amendment took 
priority over the Import-Export clause with respect to this tax 
imposed on intoxicating liquors. . 

The Supreme Court granted a tax refund on the ground that 
the tax was proscribed by the Import-Export clause.46 The Court 
was of the opinion that, because of the explicit and precise words. 
of the Import-Export clause, the tax in question was levied on an 
import from abroad, and was prohibited.47 The Beam Court 
declared that this «Court has never so much as intimated that 
the Twenty-first Amendment has operated to permit what the 
Import-Export Clause precisely and explicitly forbids."46 Further, 
the Beam Court added that to "sustain the tax which Kentucky · 
. has imposed in this case would require nothing short of squarely 
holding that the Twenty-first Amendment haS completely re
pealed the Export-Import Clause so far as intoxicilnts are con
cerned."·' 

To demonstrate the broad sweep of the Twenty-first Amend
ment, the Court declared that it had "no doubt that under the 
Twenty-first Amendment Kentucky could not only regulate, but 
could completely prohibit the importation of some intoxicants, or 
of all intoxicants, destined for distribution, use, or consumption 
within its borders:'110 Further expounding on the powers of the 
States under the Amendment, Beam declared that there «can 
surely be no doubt, either, of KentU(:ky's plenary power to 

45. Id. at342~ 48. Id. at 344. 

46. Id. at 343. 49. Id. at 345. 

47. Id. at 346. 50. Id. at 346. 
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regulate and control, by taxation or otherwise, the distribution, 
use, or consumption of intoxicants within her territory after 
they have been imported."" Nevertheless, the Beam Court 
thrust down the tax under review. 

It appears somewhat anomalous that, under the broad Beam 
interpretation of the Twenty-first Amendment, that a State 
possesses power not only to regulate but also to prohibit the 
importation of intoxicating liquors from another State or from a 
foreign country, yet the State lacks power to tax the whiskey in 
question. Perhaps the answer lies in the fact that the Beam tax 
may have been discriminatory; the statute singled out and taxed 
only distilled spirits imported from outside the State. The Beam 
decision thus denies the State the power to impose discrimina
tory taxes on foreign intoxicating liquors. If the taxing State 
imposed an equivalent tax upon its own distilled spirits, the 
Court manifested no awareness of any such equivalent tax to 
which locally produced distilled spirits was subjected. If such 
local tax did exist, then no forbidden discrimination existed.'2 . 

One of the foundation cases upon which Beam is bottomed has 
since been · relegated to the ash heap of discredited constitutional 
cases. The Beam Court states that the tax in question is of the 
kind prohibited in Low v Austin, n which . knocked down an ad 
valorem property tax imposed on champagne imported from 
France, . stored by taxpayer in the original package and held 
there for sale by the importer-taxpayer. Low proclaimed that 
goods imported do not lose their original . character as imports, 
for tax purposes, uiltil they have passed from the control of the 
importer, or have been broken up by him from their original 
cases.1I4 When the tax was imposed in Beam, the importer-tax
payer still held the whiskey in unbroken packages in which it 
was imported from Scotland. The later case of Michelin Tire 
Corp. v Wages IS not only established an entirely different ap-

51.1d. 

52. That a taxing statute that is 
discriminatory on its face can be 
saved from condemnation as a dis
criminatory exaction by an equivalent 
tax, see § 2:19, supra. 

53. 80 US 29, 20 L Ed 517 (1872) 
(ovrld Michelin Tire Corp. v Wages 
423 US 276, 46 L Ed 2d 495, 96 S Ct 
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535, reh den 424 US 935, 47 L Ed 2d 
344, 96 S Ct 1151). 

54. Department of Revenue v James 
B. Beam Distilling Co., 377 US 341, 12 
LEd 2d 362,84 S Ct1247 (1964); . 

55. Low v Austin, 80 US 29, 2Q L 
Ed 517 (1872) (ovrld Michelin Tire 
Corp. v Wllges 423 US 276, 46 L :~ 
2d 495, 96 S Ct 535, reh den 424 Ui':) .· 
935, 47 L Ed 2d 344, 96 S Ct 1 . 
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to the taxability of imports, but it also expressly over
Low v Austin. 58 Moreover, it completely discarded the 

"original package" doctrine, which forms the underpinning of 
. Beam.'7 

If Beam remains a viable legal precedent after Michelin, it 
must look to visible means of support other than Low and the 
"original, package" doctrine. Perhaps the discriminatory aspect 
of the Beam tax might preserve the actual narrow holding of the 
case.58 

For a more extended critical discus
sion of Low. see§ 5:2, supra, . 

56. 423 US 276, 46 L Ed 2d 495, 96 
S Ct 535 (1976) reh den 424 US 935, 
47 L Ed 2d 344, 96 S Ct 1151. 

57.ld, at 279, 301. 

58. Department of Revenue v James 
B. Distilling Co., 377 US 341, 12 L Ed 
2d 362, 84 S Ct 1247 (1964). For a 
discussion of the Impact of the 
Twenty-First Amendment on the 
Commerce Clause, see § 2:20, supra. 
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~'C:ngressional'pr~iji;~fiqfi ~f st~te;~~rQJfial P;O~~t1y~tiixaticin 
of~oodsstQf~~ , ih; re~~t~liyh~~~~~~~~1~~r;h6tise:5r~ ;;:': , ~;, , ' ;, 

§5:4. Contemporaty : changeof :conrse inlmpori£e~ort' ' 
, clause tax immunity~ ',L' ;, ; ' ;' : , i " i ': 

, ,'- .. . " " .; . - ' . , 
. :--. ,, ~ , _ .. : - " ' - -:l"~ --' ,',,- ',. ,t - ~ \ ! '_', . " ':- " ".,,!, ~ - ~', ": , ~ ' . '~'; , . - . . ', ' 

, ., N ondiscrimrn~t'~rY .. ,Prop~~tx,',: .1:B:1C., !)n lri1port~d; ,r:rQ~~~~9' 
Sto~~,d i,pQus~om~-P9~~erl. ~~re,Q<iuse, .I:'1otViol~.ttv~/?fflWi>ort': 
F2x.p!?rt 91B:tis~;~ere, TOP~CCl),I~ten~~~fo([)6in,e~~ic u&~: ~;- " , . 
• ' . "TIi R..J;'ReiloldsTobacco Co~v,DutlHlin 'COUrit·,1' ',the 
~~R,?~~,~;'q~~l.-t,.~f~he Ulllte<i ' Sta~~s;Jiel~ 't~{itjl :Ild~di~~~#.in.af 
4-ory"ad yalor,em, pr~perty~' im' ,()sed 011 impott¢~t(}h.l:l¢<;1>.~hil¢' 
,ore4 · iri.'~f'custoIi1s~b()na~c;l warehouse' did n6tVi.oHite'th~,lhrtWrt~ 

.~'ip~!'1; · C'l~ti!~e: '!V,~~~~, :~Yi~ ; tai.ed"tqbacc6:wa.S ,desti~~itt~f:{#i~Jl~~ 
factur~tand sa:le'inthe;Uhited States. . ,;~'il ; , ','" 

" . Taxpaye~t:(Ifj. ReynQlds'l'obil;cco Cb'rrtpatiy; ' -a oN~w:iJerse§ 
c6rporati6il ' With its' tNinc:ipat6ffi~~ahd . all of it§JIriantif~~hirinff 
f:i~ilities iIi Winstori~Sa1~rR," N6HbCiirolina/'i>~odlke'~ fiitls'hed' 
tobacco products for f),ale a..l~ost exclusively in the Uniteq s.t~,tes. 
T~payer imports .tobacco into the United Sta,tes frop:1 )3.uIgaria, 
SYt;ia,Lebanon, Brazil and a few other places. 2 At 'the port of 
entty i~ the United ' States, ,taxpayer has .this foreign tobacco 

, plac~d ~'Under customs bond given by.taxpayer to ~ec\;ll'~ ~he pay
ment ,offe,detal import duties. 3 This imported tobapco if!! then 
transported to several customs-bonded warehouses o)VIled and 
maintained by taxpayer in Forsyth and , Durham .Counties in 
North Carolina; Because nearly all the imported tobacco requires 
aging, it usually remains in the war-ehouse for twoyears, and 
upon withdrawat'ofthis tobacco froltl the warehouses, 'taxpayer 

1 R.J. Reynolds : Tobacco Co. v. 
Durham County, 479 US 13~, 93 LEd 
2d 449, 107 S Ct 499 (1986). 
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pays the required customs duties. 4 Taxpayer stores its domestic 
tobacco in non-bonded warehouses in the same two counties as 
the stored foreign tobacco. For police, fire and other public ser
vices, taxpayer receives identical city and county protection at its 
customs-bonded and non-bonded warehouses. 5 Taxpayer· blen9's, 
its imported tobacco with domestic tobacco in its manufacturing 
facilities in Winston-Salem.., ~" .. , .. " 

"Tobacco present in North Car'oli"na oli J~nuary 1 o(e'~~h 
year is subjecttoan· 'ad' varol'¢m~it$-i.n the 'amount of 60% of the 
ra.tr ,.!~~e~.~~l~ ;;NWHf~~}r . ~9;.?,~;~~,r: pr~I>~!~Y'''6 Counties :~p:~; 
mumclpa!~~r~~Ar~ .;;tMtn8n~~d, ~y;;~~~u,~~ ~9,}evyan..d coJIect prop.; 
erty taxes on the tobacco ma maJ;mer umform throughout the 
Stat~..(;,m~pay~r,resist.ed: the Jl(~.~,Yl;l,lor~m"propertY, .t~ levied·by, 
Durham Gounty on its imported tobacco stQted, in-i,tacustoms-
b()Il~~d, {w~reh,o,~~~~ on the: ~<?~~~~ .,that '; ~h~ ,,~~. '1?~~te~ ' the 
1m o'tl;:;'Ex' ortClause.8 TheCO)itt d~s' eed,9 I . . " ~ " , " ·, Il .. , .. ", .' P."" ., , . ' , .. .. ··'w ,.., (·. ·· .. .. ' W ... ,;., ,., .. .... , .,' ,. ' .. ' . 

. :'JA~Hh" ;Re· 'nolds.,Coiitfnbtes MicneiiiiTIre,Cof ': v~ Wa ' es'l~ 
"ado te~t~· fa~d~fu.ehtaiiY"diffJ~~~{-i{ ['(~6~~lft~" .g~~~. icla:~':; iljf~ 
theci P~diJ&Ubb , 6rffi.~ r·· ;r,' LE, .. ' •. O,' ·,rt: 'CIP, a~s,i.'d1:Pr. i~, ~ to'Mic~h.·l 
th·e ~ ~lli··ib'fi2E~? 'h';Ci~§~~h'itjR:v~ri 't~ ~lemehc"·lo}iiW'- ·~H·i~'d 
~()6'd~ l :r:l')OJa B?'tliJ: :bod~" r~friiilfl~'d iI{th~ lii hds ~} th'~"r Pbrt~r 
friltfiil; ~i,~~9'~ri\I; · ·r !ck: ;·: ·~,,' :ih '~hibh ltli;" ; "~e.~ ihi'>oft~:f12 "r':': 

';" i" " "~ "-re, " '~; ''' ' '' p .. , .J!:g"" .. .. , ' . '. 'c;, ,,!fr · ".,1; , ".;p' , .. , . . ·f .· .. \" "l), 
susta.'i'ning '-an' ad ' Valotem-' pr:oR~It>, •. ~ ,/q~~ ,im.p~t;fed:, g:oq,9,~;tri' " 

·M~SR:eli~ •. ,tpe 'pq.Hrr. ·~R,?-ndqti~~mo~e .tp.~p. ·Q'b.e. ,~~n.W,:~(~ y~a,rs 'or 
mi ..•. , "dEid . r" ce~r t ·.andlield ·that'the'~I'6:rf::E ". ortCl 
d~~9fl?:ri,~ h'~~4~~cr~¥.ii~~{~i-Y: ~'~· ygi~~:iripf:~'rl;y t~~#; 

; ' ~j J~Ii;'al'457~e: :" ~ ' ~;, '. · . : ,·~.j;~'·~: 11lRe%bl~~~:;93,p_Bd ':?~, 'at·.~6~, '. 
)' ·· 5Id~JfJ458.;: · '''' ' ., .. '-' " ,,' . ,quotIng Limbaclj v. Ho(:)yen&: Allistin' . 

~1~t· !; ,;~ . , <' ." .. . ... CO: 466 US 353' 359 atr tFlsd 2d> 356> 
i ,·,' . 7Id!" . .. " , '. ' ',' ' 104S'Ct1837{1984i' ·. " .'i .. ,:'(;:' 

,.8. Id. ~t 4M, :Al~ol~p~yer c1ai~ed i ....: 1~ Eig.:boirv~ A'\lst~~ ' ~3'WalF(gOi 
i~i:init~f.h:ittf;the't~onthegrounif ' usi 29\ 20LEd 517'(i872). For"aii 
thav ~it : wAs"pteemptedby the. federal·' extended <;lis cuss ion of the ~origiIial' 

'statutory' 6ahem~goyemii'igcusj;oms~ package''. doctrine and the Fepudiati9P' 
bonde<l)vll!r~h<}Ulles.. ''.I;h~tp.spe<;t of the . . tif that doctrj.n~ by M~~h~ljn>seejJaI;'V 
caseis di~~':I,ssed ;i~ section, 13:~of~4is lI:\a~;."F~<;leX'al Limiw.tions19n :§~~~ 
SUPPI.~II)~nt· ;:;r .• i, j " ' j ." . ~<;l Local rax~tion· (1981), 'Chapter {), ' 

9Id. at 470. " . The 'Import~Exp~rt ' Clau~~;§§5:i..:s:'4 
10 Mich~linTire; CQJ1?~j v; -w. ages, 

423 US 276, 46 L Ed2d 495, 96 S Ct 
535 (1976). 

& Supplement. : For.other;'di$cu$sion, 
see J.;'Hellerstein; "State ,Taxatlon", 
(1983), 5:l-:1;aq 76--:90. , ._ . 

~86. 
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goods imported and held by the taxpayer for purpose "of sale; In its 
departure from precedent, Michelin adopted a fundamelltallydif-

- ferent: approach in resolving the . dispositive issue . of' whether 
inlports are subject to taxation bistatea.ndlocal goverrunerits. In 
tlUsilewapproach, Michelin torpedoed Low v. Austin, 1'3 the flag- . 
ship leading the '!original package" 'doctririe fleet. The overruling 
w8.s 'a<!cOll1plishedby a' 'penetrating;critical analysis 'of the' long
misapplied "original package": doctrine.' 'Relegated. td :thedustbin 

. of (:op.stitutional~y · discredited ,d~trine! VVas the judicial teaclring 
*p.tthe.)Import~Export Clatl~~, co:hstitutes aha,:, to.eyery'tax op 
iropor~s. , in theit t'originalpacka:ge. "\, 'I'he Reynolds opinion 
explail1sthisapPJ:'oach,.by:aquotati(rp.fJ7omLhnbach:1~ · , .'c 

~> ': T6.repeat: We thihkii hlea:tthat 'this Court in MicheliIl'specifl-
',"'caUy abitndoned . thec()rtc~ptth~t the lrilport-Export Claus~ 

coi1stitdt~aa brQlid ptonibitlon against all forms of state taXa- .. " 
tiori thiltfell on imports.:Mkhelin changed the focus of Import
Export Ciause cases froniihe 'riature6ttne goodsasintports to 

': thenat~re,ofthe taxa:tJS~ue,rh~. new f9CUS is not,onwhether 
: .', t,he goods have lost tl;1ev·,st~~s ,~s· imports, but\l?, ins~ad~ on · '. 1 

whether the ta}(:sou&"ht .t0l:>.e .~~po,sedris .~n Impost or Duty. 15: . 

, In ·· MiChelirt; .the Court gives rational meaning forth~ : first 
tirilein 2onstitutional history to the wording of the Import~Eiporf 
Claus;Ei which expressly cQndemrtsonly suell taxe§oninn%its'a:S 
constitute "imposts'i or"idl.lties.iL AS the Reyu,olds opihlPnllbtes! . 
Mi'ch~lin 'turned to the original:pui-pose for emb'eHdiIig' the 
Import~Export Clause idthe C6nstifution. Reynofds1epeats·the 
three main'cortcerns of the Impdrl-Exporl Clause, 'asexpli6ated. 
in Michelin and used as the benchmark in deciding thevalidjty'O'f 
'taxes chanenged~s a violation'of,that Clause.16Jtil · tlbc·~rfehde~ 
any 'of ,the three poliCiesbehihd that 'Clause it would b~ shuck 

· down·.'Those ~mport~EX'Pdrt Clause conc~p:is not~d~y~ynol~~ 
are:." . '.. . ', .. .. . . . ;, ." '... .. ') .. ,' .. .... '.' " ..... ,' '. n 

(1) concern that an impost. or duty might interfere 'wlththe 
Federal Government's regulation of co'mmercial · relations 

13 Low v. Austin, 13 Wall (80 US) 
· 29, 20LEd 517 (1872). 

14 Limbach v. Hooven & Allison 
· Co., 466 US 353; 360,80 L Ed2d 356; 
104 S Ct 1837(1984). 
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1.5 Reyl1olds, 93 L Ed 2d at 46~70. 
16 Reynolds, 93 LEd 2d at 470. 
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with foreign , government~he "speaking with one voice" 
pr~pept; . , 

(2) ,fear that,oli account of such taxation the Federal Govern
' mentinightJos~ an important source,ofrevenue;and , 

,(3) , a" desire to " maintain harmony ,among' the ' States,\ whjch 
would be disturbed if seaboard States, with ports of,entry 
co:~ld taX. g()od~ nm'erely flOWlngthrOl.ightheir ports" to qthe:r 

'" States not so favor,ably ~ituated 'geo'~~phically .17, ' , ' , • 

"<: ,,, ';As s~enftom the 'Limb8'ch 'quotatidli: "Micheliil ehanied,the ' 
focus of lfilpcirt-Export Clause case'S; ,from the ,natur~' of the goods 
as ' imports to : the' rtatii'rl, of',·the ,tax: a.11Cis8ue." ~8 ,:rn ; short,,' the:,' 
Michelin approachto ,stat-e;taxatit)ll'ofirhpotts is , not wh~th:~r ;the ' 
tax~d g09.d~ ~av~.lOl3t their,stat.~~, a~i$ports; but~ jnf)t~acl) on 
wheth~{, ;t~eq~e§tio?ed' £ijon .. impoq;~{ls,:jiJi:~b:il,lW~t"O~ ':nd\lty" 
impo~~(f of,1 ,iIni>o'r.t~"as, detef;lp4ne~ ,~YJ~J~f,~~Jlngv.i~Jip,~13.19' 

.; ' J '., f I , ; ~ : r. " r -. ,. ". ".' . 

A.ppli,cati~n o(,Miche1~n, D,?Gt~pe 't9 Reynolds 

, ,Mter 'exphliIiiiig the' MicheH,'n'cha:rigeofcourseqn: Import- , 
" Exp6rt t~M:usedecisions~ the ReyriMds':C()'urt'turlled:to>~ resol u
tion of. the legalityofth,e8Reyndl'ds<tkx'. In'upn6ldiIlgthe North 
q<lI',qlin:~ad: valqr~Ili" tax,qIl imp'9#~~ ~bacco,s~Qr;e.d :ip.,h~nded 

' W~li~~Q~S.~s, f6r~oPl~s~ic Jl,l?~¥ tp~ Oo:U1.:tG(JI?-c1ude~, th,a,t th~ ex~c-
, ;;t.j9It}~bY.,p..pt • Fun , cou~ter.tq".any,pf ,th~ , ,~b.r~E(,~QllC~m~, or ;~4~ 
," Irp.pqr,t-;)i;J!:P9n Clause; ~e:D;~e tb.,etlPC W~~ s\lstained~ " ;', ,' ;' j 'J' ' 

, :' '"" Th~ineiilQlds,Co~rt fspfther,~i~wtba,t the tmcthere#.l:;c.qn.~ ' 
tr~versy is,iii~~stinguishablefr:9m::the:~' sHs~lne4.~¥ich~Jin 
in te.rms :of the' three polici,es 'illiCh', cau~ed tlie ,ip,chision.of the 

I~p~~!~~~i~"~~:S~:~~A~~i~~i~1;;~~~~"the; ap~ij~~tiQn:t~<t~el 
Reynolqs: G..a~e,taxof th()s~ thre~ . ,pohCles. at,Jh~, outset.1.t 
ad4~~~'sed~ile,q~estioQ.~lhethert4e Reyp?ldst~ Ji:ric~nst~tu~i~9:~: 

, any :encroachedupori'tliefirst Michelin policy of whether the tax 
interfered with the Federal GOvernment's regulation of c01llmer~ 

, chil!o re~:a:tions 7 with f~~ign,'governments;: The , .. Reynolds; ,Cour.t; 
, foxmd:nothing'out 'of1c-onstitution~lkilter ,with the firSt'Michelin ' 

" .t": V;:Id,,;ak4 7(),c:itingMicl:leliIif 423 
US at:l2~.~§ .... ;~ _. ~>J_ ~, "l' •. 

18Reynolds, 93 L Ed 2d at 470, 
quoting Limbach, 466 US at 360. 

19 Adopting the Michelin 

approacp'to the taxiJ;tio.n !>f~mpOrtsis 
Department of IWvenue ; (If:W8$hing~ 
tOll;:". .¥,;soctation "ofr ;Washington 
Stey~d()ringCos., 4;35 US 734, 55, LEd 
2d 682, 98 Set 1388(1978). " ' ; i 
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.policy. The North Garo14na tax does 'not, in the ReynoId~:Court'~ 

. opinion , "'interfere withthe Federal Government'sregulatioh.6f 
for~igficoIi1merce,torf as we have seeri,' it · falls oli 'imported ·alid . 
doinestic'goods;:a.likea.nd,does not single ,.outjmport~d·goods'f()r· 
tiIifa.vorable treatment."~o , In-essence, ·the ,tax doe's: not ·discriIhi~ 
'nateagaihst, iinported: ,goods; by ~ pla:cJng' them at a competitive 
disadvantage wliEmcampeting With domestic goods; Not'ing;that 
the lax did 'not impede the collection ·:of cilstoms .~uties, Reynolds 
was also· satisfied thaUhesecond Michelin concern oftheJ,ni.port~;· 
: Export Cla:usewas noe';offended by the Rey.nolds .tax,The~truLoll~ 
R:J . . Reynolds. "neither .jmpairs .an. l;mportant so.u,rce j)f reventi.e · 
for.- the: Feder~l ,Qpv.emmentnot .. replaees the federal duty With 
o,ne.: ofJts ow,n. ~'2j~ii{ath~r.thinks the ,CQnrt,thead ;yalot¢mprop~ . 
erty,.t~cal1ed :iIJ;t~ 'qRestion jIi· ~ynold.s;is ~"J).othi.ng more thana , 
meallsi.'by which ,,· l;l .stateappor(;ipns 'the ~stof§uqh· se.wic,e ,IitS 
poJtceand fire· proteption among the . pen~ti~ialiesacc,o~dip:gt.9. 
tpeirrespective wealth.'",~ The Court recognizes that the , t~; 

''1ligh~ .l;lavethe: "i:p.cidEmtal effect" of clis,cq¥ragin.g.sQrp,e impQrt~- , 
ion of foreign goods; but, concI.ud~~the COllri,.this "Te~1:llt i,s not~: 

fum#op .ofihe Import-Export. Clause."23 ThE!Courj; ,th~n 'a:na-; 
. lyz~~ :the application of the , qu~stlon~d. ReynQlds . taxon,t4~third 
c<>ncero .·. of Michelin • . It . conClud~$ , that '''in Ijgl:}tof ' th,~; sem~es, 
providediit·eichahg(;l · forthls · tax',;itiiardly(!onsti~utes~heIilndof 
exa'ctipnby the s~ab.oard~tatesongood~destined for in)~rid , 
s.t;:ite~thatthe Frameri. SQught • to' prevent bYth.e Glause."24 A · 
faiIiiretoimpose this.taX "would . shift . the, taX; burden froni Reyn
(mtt~~d the ultimate 'cons~~er$' ofi,t~ 't6bacco' Pfodllcts to,the 
J6c~1 .· l,axpayers of North ' Qarolina-. ~'r~sult .c.ompletelY at odds 
with Michelin.':25 As acoIlsegueIl.c.e, ~he·C()urt:con(!l~dedtha:tth.e 
application.ofthe tax to Reynolds"imported tobaccod6e$ not iu#, 
counter tothe Import-Export Clause. '. . . ' 

. lh' sllsta.ininiragross ' t~i:eipt~ tax'oh' stevedores who'l()ad arid 
unload imports and exports~ Deparlnientof~eveIiueofWashing': 
ton v. Association of'Washington Stevedores Cos.26' expressed 

. . . ." " .. ;" " 

20 Reynolds, 93 LEd 2d at 470. 
21 Id. at 470. ,; 
221d.; quoting MicheIfi:l; 423 US at 

287. 
',23 Id/' 
24 Id. at 470. 

25Id. 
26 Department of Revenue of 

Washington v. Association ' of Wash
ington Stevedoring Cos., 435 'US 734, 
55 L Ed 2d 682,98 S Ct 1388 (1978). 
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so~~ , a:dd.jtional.t40ugpts . about the app)i<;!~tion, of'that tID}. to 
ImP()rts andexport!3:, There the Gourt .noted, that th~'~ d~sire.· t() . 
pr-event.interstaterFeprisalsand friction :Q1ldJmtheith.irdMicp,eliIi 
cOJ,cern4nde.r . tl1e Import~E:x:port Clause is. no:t !$ignificantly dif .. · 
feren t fro'm a! prj,p1ary ipili'poseoftheConun.erce !Cla:tllile~ which is .• ' 
to ; prevent harmful-commerCial. wars' ~Iidrep'risals" at home . 
among, the' States;, So; the ·Stevedoring AssociatihnColirt intro~ : 
du:ced'~he . pfoinciples of Complete. Auto;,TransLt;·; Inc: · v.. Brady~?" 
into . the 'equation . for> determining- whether a taX such ... as :; the,' 
Reynolds 'tax. would. calise interstate repris'als and friction under] 
the third Mich'eUnconcernfwherr.res61ving the issue of val~dity',of 
a tax when' re'si'st~d on {mport-Export ·ClalIse,.grou.nds; Harking ' 
back' br.€ompleteAuto :TraIisft :sllandat'ds+fofl, detetI11iIdng . tax ' 
validitY; "'Stevedtidng AsS'ocia;tibnrthl)ughtPthethh·d·lm~o'i't'.:. 
Expoii;:Clausepolicy was VlndiCatedbecattse the't~ felrup6h~a .: 
t~riq)ayer' .. With -reasbrib.-'ble' hexus'toith~ tiling State; the · tax w~s; 
p'foperly attributable'to"tHap'State; Wd.'id' nd~'discrimlriate;" ~uldif 
related re~i'sonably to.seIYie~~ipr()VideH by the Stateiri:J:posingthe 
tax. 2swheti:these f~lir requirerl,ient8· fora' valid' tai,.£hallehgeti ; 
on~01iilii~rc'e r Cla4se gi,-01;l'iidsl,ate 'satisfied1 the . Stevedoi:irig ' 
Assqcla tiori ,C~urt thirlks "there' should':be' i{ol(~gitini:it~' l:hiJSis'f'or; 
disseritti)li;bt. rep.tlSa:l amorigt,hest~~s: The Steveddfing~~ocltt~:; 
tion CQuttemph'asi:?:ed)hat the-triad: policy api)roacWt~'u¥Xatldn : ( 
uridertheI~port~ E*port' t)la\ise~voids 'ftictioii ahdttliid~(1)#ri~ ' '-. 

. ers amQn~.thest~tes '~:r. pre.yeht~g:~~o~~,tiil }tatestrOih'.~b;Us~p«:' 
their ge()w:~phid:ll pd$i~i~n.· Ixideed, if We "tax 'were iiot·,uph~~4;.1 
thinks' Stevedoring ' ASsoCiation, j'trJe.qt1iriIi!t coastal Sta:tes·~'tH: . 
s~~sidiiethe c.9*'~;~g~~~ft~J~~~.c~p,~'F~rs [~.ig~t):~eii' e~r~~f: : 
b~~E?,ra~h~r .. tllB:P- .~t~HP~A,;~J:"e.p~sa.ls , aI1:d~e7n~1ll~B:t~on~ ~I118n&. 

t~~ .~I~~~~~~I~~':~1,l~ :~.~;~~~4:9b~~~,~p! ·i~;,t··~~.~liml~4.~t.~lh,ii~~l~i; . 
t9 .tlie~Ill.po~9-. g09~!L ')l,() . \Oll,g~t l~ . tra.m;~ t. n3~T~pa~r~r( !p J,WYn: 
olds too~J4¢P9si~i()ii ;tl).~h ~ ."beca\lse,~ goods st9.r~Q Trlclistoxns-, 

" . ,, " ' ''' )'' . .. .. , . '. . . . "" , . .. . . .. " .... 
bonded warehouses 'are: by definition 'in transit,' " ·Miche~i~_was. 

; .:. 
27 Complete Auto'rransit;'im:. v. 

Brady, 430 U~ 274, 51LEd2d,326,9.7. 
, . " '- " . ' . .', _ . · . . .. , . 1 . • · ., 

SCtl076 (l~77),) .• '.d ,,: 

28 Stevedoring Association;" 435 
US at 754-55. 

, . . -, , ' \ 1 . ~ # • • ~.J ~. -' . ~ 

291d. at.76. <Hi.'.!.' , 
" I . .... . 

,. '. }~ ~~ql~~~ ;W~! ~Ec:l,·M;a,t;47Q, 
quoting $tevedoring Association,4;3§~ 
US at 755, which,in turn fiIiloted 
Michelin, 423 US at3~2; " . . . , F t-
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dot A'pplicable. 31, Reynolds did not agree with'thisrea'Sdnilig. The' 
imported tobacco, thought the Reynolds court, "has nothlh!t'ttan
sitoryabout it: it has teachedits State-indeed, itscountbf 
d,estinatibh and· only the ' paym~ntof'thecti$toms . duty, aftElrtlte:' 
dppropnate aging, separates 'it· ftoiri entranc~, into t~e'?ofu~stic 
market.U32 More importantly; thinks the' ReyiioIas ' Cdiitt:' grant
ing~alltomati<: "irrtransit" status for gOO(ls,s,tored ir.k<::y.~~qms
bo?9.e,g., ~~~!:e"l,lQq.ses<:anb;e, mferr~~lonlyif ,gongress, i,;Jilt~It~~fk~Pl 
'grantt.p.,-~~ - p1jyilege4, sapctuary: to all' gq~9-s. ,s~~~d ip;:¢B$.~9Iil,~i ; 
b~.nJlep ;~~.~eJ~ouses:~'E.~tlier tQ. .its . opinf<?P" ~Yn9.14~'1~~d'l'>::~JqJ 
tA~t thi'~ t~ .dpes not,1'ry.~ , ~O}JJlter to thepqrpose,sr :f9l:0 w~~Ji 
COIlgr,~ss: est~qVshe~ thec~~~Qro,:s-bqp~ed ware.h()use, sap,km'~;i!p:_ 
sp:ort,;:)<rto.l}~est>:had.!Ilot preen:9?ted .tNstax: .. ~ : .. .' . ' .... ,'. ' 

. It ·sti-'~iriil r~a:$on:tOthiiik that,alth.ough' -e~ngt~ss 'cQuld ,' have' " ." 
.' . d:i'J'ectly-pre:empted:$fiat~ t~ationin'this situation: by-declaring 
it to be in conflichrith thepurposes,.of'cUstom&-bondedwar~~; ·, 

. " hQu~es; .,.. ;;Congress · !i(!cidedtQachieye t4~ ' sam~E:!ffecJ .. in ·a , 
,,:, more rOUJ;1dab<;iut fas4iol1 bygivingtllegpods th-e tali.smanic 'in 
,.' transW~ta:tus, : ' " '. " .' . . '" . 

-"', . 
".' . \ . . " . 

·~~~,~~~e~l~:~~S; , iU ~~~~.~ti~?;tl!~ . .x~~ortTE#bri.;c~;alle,~g~ ~~ 
.... : ' " ~ Si#ethe ,C6tirtfO$d, t~~~. th~ ~pp~ica:tiori~' to" the .imv9~d 

tobacco stored' in~.custom$~b6nded . war¢houses Of the ad"valOfelli. 
pf.operlytMull,4etteview' did riot ' ttanswess' any (jf :thetlti:~,~: 
. lniI>.0rt~~ipoft,Chiu~e<polici~s,. it did·not ,qualifyas~n .~'Inipb~tot· 
D~~:f'; · ~~n?e! <it w~~hot }jarred :~y tll~ lni~i)h~E~po1,Slatis~, 
,wc. lH~~ , ,.1m.~OS~s an al:>$o,luteba.~; except · wl:tl1.~h~~on~eut of 

ollgress.." . .:. , . '. . . 
. /t!. ,, " ~. '~ :'! : ,J , " ' ,' . . .t : ' ;.. .. . : ' , ".?/ . ."c: 

> )11 Reynolc:ls, 93 LEd 2d at 471.< 
;;~Hd.: 

,33Id. ' 
34 Id.a~ 469. 

.. ~' 35, Id,~t:4;71. The GOlJrtalsofoWld 
no merit ip a :due proce~sobjection to 

the ReYrldlM,twt, iriYiewor·the fact 
tha.t"tliE\ taXil1g.s~a~funlished. the 

. " :R.J( Rejnolqs~ !I'obaccoCotnpaDyWith 

benefit$,cpf.ot~tiop' andopportuIl.it~etl· 
. ;RE)JPolds', 93 L.E<l .2,i'.p.t 4 n-72~, 

:.' 
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§5:6. :C~,~~~~pp~a:FY ' different. ,appro~cb. to ,taxa~ip:n of 
,i eX':p~l1!~~ . 

§£:;~.1~ '. ~9o,ngressiol\~rpr~~wpti~~ , of statep~r~~llal 
'; h pr911edy; ,taxation of. g()ods.stQredju feder.allY cJ;"~,at~d 

bonde&wa;rreho~se.[New] .i "' 
: .;. .... , ' :':; " :. " . . . . ., .. ) .. . '1 1' •• , -•• ,J,'; .~ -. . ', ,i.. .. •• . . 

';:fr;Atlssue itlX~rox COJ;p:v. C6uIityor Harris 1" was whether
IOcanid 'valorem 'persqnal Ifropertytaxe's 'dnimporiedxerox" c6py
irik(1~8:en,iti~~st~l'eduJ;iderborld.in :::a·>cWs~ofus' : wa:rehotis~, ' .and 
deBtinea 'for ;rOtel~ ' m~~kets, ·were. pree~pted by'a:'cotlgre~sio~ " . 
. riiili\Ot ; e~'ta}jlished '. cti"stbms.·· system/' , "which created'· ctistom$ ' 
oontrdlnfa; 'and ·sup~rvisedi. Qotjde,d"Wareh.ollse,Where 'i~,porte.d' 
goods may be stored duty-free for:prestribed'perio'<fsortim~.The 
. Court·h~l<l;thatth~JpcalprQPeJ;i;y.ta.xes: :were,preempteo"by, the 
comp);ehensive) customs " s1Ys;terns :;ptoYided ,by , C;ongr~ss.: J1l1stice 
Poweildisseriied fromth-eholding:ofthe,Court3,',r'" . 

Xerox;' a New York corp6ration~' With . worldWide operations, 
manufl;icturea 'pafts fOI"copying 'rriachines iri:Co!orado and New 
York; and then shipped them to affiliates in MeXico;Citywhere . 

, ~p;epat1s;)Y~re~~,~~,tD:b!~d. ,Th~f!:s.~~~pl~4, copy;iP'.g lnaph~n~s werp. 
theriimpoiied Into the Uilitei1States;arid the :m.~c.Jiiries~n.yoi47 

tr<~Y.~~~,;~:r ,r~r~ ~~om~ '~Il: ,n~n~~t~~) 'I;~~fl~ v!~?~rbo:h~ iIi' a~~s.tonis 
W;;tr~h~llS~ for , P!'lpp<;is r,~n,m.u.g Jro~}iI- fe~,~days " tqJh,r~~ yEl~p3~ i 

' 1~~*~~:;~~~\,£&c:;;i;i~:1~~:~r~~s:~~~d~~li~4~~~:,,!t!i~; 
d~sighed' for '.s~eJn, the Latin, ~eri~an m;;tfI{~t. Whil~ t .be . cop~:: 
e,i~st~~Wl.~~~J,~~ :t~;~"'C1r.~~6~$§;.· tJi~Y, :~;~re, : se~~~~~l~~ 'Jt9~' 
dOlllest~c .inerc'h,a,ndlse .untIl ashlpment order wasr~c~_~YJ~,~JR~) 
the copIers. From the tllpe the COPIerS entered the b~Ild~a w~:r~-. 
house; theYremjrlned,tmder,the control :ands.up,eivision.of;the 
tJiri~d~;St~te~LO:u~tQ~:is;tv.iG~; pendi4g~r4~rs fr9~afIUiifted ' 
Xerox,.corpdl'a.ti6ns;'in;]'.J,atih&rterica. Whenord~rs\Vere'I'ece'ived '" 
(o.r :~opiers; themaellineswere,removed from the watehouse-'and 
transpoi-ted' by'cusrom!3bon.ded'trucks. to either!the-PoitiofHous- ' 
ton or Miami, under the control andsupet+isron 'dfUiiitea States 

1 Xerox Corp. v. County otHarrls, 
459 US 145, 74 LEd 2d 323, 103 S Ct 
523 (1982). For a brief comment on the 
case, see 31 Vand J Trans'l L (1983) 
(Case Digest Section). 

2Xerox Corp., 74 L Ed 2d at 331 
. (Powell, J .; dissenting). 
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~ 5.01 INTRODUCTION TO THE IMPORT-EXPORT CLAUSE1 

The Import-Export Clause of the U.S. Constitution provides the following: 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may' be absolutely necessary 
for executing it's Inspection Laws: and the net Produce of all Duties and 
Imposts, laid by any State on Imports or Exports, shall be for the Use of 
the Treasury of the United States; and all such Laws shall be subject to 
the Revision and Control of the Congress.2 

The Import-Export Clause, unlike any provision in the Constitution other 
than the Duty of Tonnage Clause,3 contains an explicit limitation on the taxing 
powers of the statel!. In this respect, it may be contrasted with the Commerce 
Clause, which grants Congress the power to regulate interstate commerce and 
authorizes Congress to remove any of the' restraints that dormant Commerce 
Clause jurisprudence otherwise imposes on state taxing authority.4 Because the 
Constitution granted no comparable power to Congress under the Import-Ex
port Clause, Congress can do no more than consent tq state imposts or duties 
on imports or exports, except for those that may be absolutely necessary for 
executing' a state's inspection laws. The net produce of such duties and im
posts must be for the use of the Treasury of the United states. 

In Woodruff v. Parham,S the Supreme Court held that the Import-Export 
Clause's ban on state taxation of imports was inapplicable to a tax on goods 
shipped from one state into another state. In thus limiting the application of 
the Import-Export Clause to goods shipped into a state from a foreign country, 

1 This chapter draws freely from W. Hellerstein, "Michelin Tire Corp. v. Wages, 
Enhanced State Power to Tax Imports," 1976 Sup. Ct. Rev. 99, by pennission of the 
University of Chicago Press, the copyright owner. 

2 U.S. Const. art. I, § 10, cI. 2. 

3 See infra 11 5.08. 

4 See ~ 4.23. 

S Woodruff v. Parham, 75 US (8 Wall.) 123 (1868). 
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the Court repudiated the dictum of Chief Justice Marshall in Brown v. Mary
Jand,e that "we suppose the principles laid down in this case apply equally· to 
importations from a sister State."l The Court recognized the same limitation on 
the scope of the Import-Export Clause's ban on state taxation of .exports in 
Cae v. Errol,a declaring that the clause applied only to foreign-bound goods. 

Traditionally, the scope of the Import-Export Clause prohibition centered 
on the question whether the state tax under consideration was imposed on an 
"import" or an "export." Imported goods that had. neither been sold,. nor re
moved from their "original package," nor put to their intended use were 
deemed to retain their "distinctive character" as imports.9 Foreign-bound goods 
that had entered the "stream of exportation" were deemed to be exports.10 The 
cases paid scant attention to the nature of the exaction at issue. All taxes were 
assumed to be "imposts" or "duties" for purposes of Import-Export Clause 

. analysis. . 
In two decisions handed down in the 1 970s, the U.S. Supreme Court dra

matically shifted the focus of the constitutional inquiry under the Import-Ex
port Clause from the question whether the goods under consideration were 
"imports" or "exports" to the question whether the levies at issue were "im
posts" or "duties." In Michelin. Tire Corp. v. Wages,ll the Court repudiated the 
earlier view that all taxes levied on imports are "imposts or duties,"12 and rele
gated the "original package" doctrine to a position of relative Insignificance. 
Instead, the Court enunciated the view that the bar against "imposts" or "du
ties" on "imports" was designed to prohibit "discriminatory state. taxation 
against imported goods as impeJrts"13 and "transit fees on the privilege of mov
ing. through a St,ate.'.'14 In Department of Revenue v. Association of Washing
ton Stevedoring Cos.,15 the Court extended the analysis it had adopted· in 
Michelin, whiCh was concerned solely with imports, to taxation of exports. It 
held in Washington Stevedoring that it was the nature of the levy, not merely 

a Brown v. Maryland, 25 US (12 Wheat.) 419 (1827), discussed infra ~ 5.02[1]. 
7 Brown, 25 US (12 Wheat.) 419, 449 (1827). Justice Thomas has revived the view 

that the Import-Export Clause applies to trade with other states as well as other nations~ 
Camps Newfound/Owatonna, Inc. v. Town of Harrison, Maine, 520 US 564, 117 S. Ct. 
1590, 1620-1628 (1997) (Thomas, J., dissenting). 

a Coe v. Errol, 116 US 517, 6 S. Ct. 475 (1886), discussed infra 11 5.03[IJ. 
9 See, e.g., Youngstown Sheet & Tube Co. v. Bowers, 358 US 534, 79 S.Ct. 383 

(1959). 

10 Kosydar v. National Cash Register Co., 417 US 62, 94 S. Ct. 2108 (1974). 
11 Michelin Tire Corp. v. Wages, 423 US 276, 96 S. Ct. 535 (1976). 

12 See Low v. Austin, 80 US (13 Wall.) 29 (1871). 

13 Michelin, 423 US 276, 286, 96 S. Ct. 535 (1976). 
14 Michelin, 423 US 276, 290, 96 S. Ct. 535 (1976). 

15 Department of Revenue v. Association of Washington Stevedoring Cos., 435 US 
734, 98 S. Ct. 1388 (1978). 
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the status of the goods, that would determine the scope of immunity that ex-
ports enjoyed from state taxation. . 

Michelin· and Washington Stevedoring mark a fundamental redirection of 
the inquiry under the Import-Export Clause· away from the question whether a 
particular good is an "import" or an "export" and toward the question whether· 
a particular levy is an "impost" or "duty." Since virtually all of the earlier 
precedents interpreting the clause were preoccupied exclusively with the for
mer question, they must be viewed with considerable caution today.16 

.~ 5.02 STATE TAXATION OF IMPORTS 

[1] State Taxation of Imports ;Pri()r to the MicheJinCase 

The seminal case delirieating the limitations that the Import~Export Clause im~ 
poses on the states' power to tax imports was Chief J usiice Marshall's 1827 
opinion in Brown v. Maryland. 17 The statute at issue in Brown required im~. 

porters and wholesalers of foreign goods to obtain a license before sellingsucl1 
goods in the state, subject to penalties and forfeitures for failure to comply. In 
holding that the license fee was prohibited by the Import-Export CiaUSe,18 the 
Court considered the characteristics both of "imposts" and "duties" and of "im
ports." The Court described the former variously' a!> "a custOIT\ or a tax levied 
on articles brought into a country";19 as a tax that "intercepts the irilport;as an 
import, in its way to become incorporated with the general mass of prop
erty";20 and as. "a tax on the occupation of an importer," ~hich waS"deemed to 
be equivalent to a "direct duty on thearlicle itself!'21 The Court"d~scribed the 
latter simply as '" things imported' ... the articles themselves which are 
brought into the country. "22 

However, the Court recognized that "if the words of the [Import~Exi)Qrt 
Clause] be taken in their utmost latitude they will abridge the power of taxa
tion which all admit to be essential to the States, to an extent which. has never 

16 For general analyses of the Import-Export Clause, see W. Hellerstein, "Michelin 
Tire Corp. v. Wages, Enhanced State Power to Tax Imports," 1976 Sup. Ct. Rev. 99;E. 
Hinds, "State Taxes and the Import-Export Clause," 14 Am. 1. of Tax Policy 73 (1997). 

17 Brown v. Maryland, 25 US (l2 Wheat.) 419.(1827). 

18 The Court indicated that the statute also violated the Commerce. Clause. Brown, 
25 US (12 Wheat.) 419, 445-459 (1887). See infra note 37. 

19 Brown, 25 US (12 Wheat.) 419, 437 (1827). 

20 Brown, 25 US (12 Wheat.) 419, 443 (1827). 

21 Brown, 25 US (12 Wheat.) 419, 444 (1827). 

22 Brown v. Maryland, 25 US (12 Wheat.) 419, 437 (1827). 
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yet been suspected."23 "[T]here must be a point of .time," the Court declared, 
"when the prohibition ceases, and the power to tax commences."24 In drawing 
the dividing line, Chief Justice MarshalIenunciated the "original package" 
doctrine: 

It is sufficient for the present to say, generalIy, that when the importer has 
so acted upon the thing imported, that it has become incorporated and 
mixed up with the mass of property in the country, it has, perhaps, lost its 
distinctive character as an import, and has become subject to the taxing 
power of the State; but while remaining the property of the importer, in 
his warehouse, in the original fonn or package; in whiCh it was imported; 
a tax upon it is too plainly a duty oli imports to escape the prohibition in 
the constitution.2s 

Since the statute at issue in Brown by its tenns applied only to those seIling 
imports by bale. or package,. the Court held that it fell within the prohibition of 
the I,J;I1port-Export Clause as thus ddined. . 

For a century and a h~lf following the Supreme Court's decision in 
Brown, the "original package" doctrine was the principal analytiCal tool the 
courts employed in delineating the immunity that· imports enjoyed from state 
taxation under the Import-Export. Clause. Although some decisions held that 
imported goods, whether or not in their original packages, had lost their immu
nity from state taxation because they had been sold26 or put to their intended 
use,27 most of the cases tumedonthe question whether the goods had retained 
their "original fonn or package." Thus, state tax immunity was accorded to 
French champagne stored in a warehouse in the "original cases, unbroken and 
unsold,"28 to Chilean nitrate stored in a warehouse in the original packages un
til sold,29 and to bales of Philippine hemp stored in a warehouse awaiting use 
in manufacturing.30 On the other hand, tax immunity was denied to European 
dry goods packed in separate parcels and bundles but exposed for sale in 
opened shipping boxes,31 to fish caught in· the Gulf of Mexico that had been 

23 Brown, 25 US (12 Wheat.) 419, 440-441 (1827). 
24 Brown, 25 US (12 Whe!lt.) 419, 441 (1827). 
2S .6rown, 25 US (12 Wheat.) 419, 441-442 (1827). 
26 See, e.g., Waring v. Mayor, 75 US (8 Wall.) 110(1868).· 
27 See, e.g., Youngstown Sheet & Tube Co. v. Bowers, 358 US 534, 79 S. Ct. 383 

(1959).· . 

28 Low v. Austin, 80 US (13 Wall.) 29.(1871). 
29 Anglo-Chilean Nitrate Sales Corp. v. Alabama, 288 US 218, 53 S. Ct. 373 (1933). 
30 Hooven & AIHson Co. v. Evatt, 324 US 652,65 S. Ct.870 (1945). This case was 

overruled in Limbach v. Hooven & Allison Co., 466 US 353, 104 S. Ct. 1837 (1984), in 
light of Michelin Tire Corp. v. Wages, 423 US 276, 96 S. Ct. 535 (1976). See infra 
11 5.02[2]. The. Limbach case is discussed infra 11 5.05[1]. 

31 May v. New Orleans, 178 US 496, 20 S. Ct: 976 (1900). 
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subjected to some processing,32 and to cattle imported from Mexico that had 
been placed in "bonded pastures" under j9int custody of the owner and U.S. 
customs officers.33 

In addition to resolving the frequently problematic question whether im
ported goods remained in their original packages, the courts had to struggle 
with related issues bearing on the application of the "oIjginal package" doc
trine. The courts divided over the question whether sea vans and trailers con
stituted the "original package;';34 they considered whether unpackaged imports 
enjoyed an immunity different in scope from packaged imports, and, in any 
eve~t, whether it was possible ,to apply the dOCtrine to an unpackaged import 
that never changed .its "original form";35 and. they addressed the question 
whether the doctrine applied differently (or at all) to' goods. that were imported 
for use rather than for sale.36 

The cases decided prior to 1976 .. did not focus on the nature ,of the tax 
under consideration. All taxes were treated as if they potentially fell within the 
:;cope of the Import-Export Clause and the"only serious inq~iry was . whether 
the levy was imposed on an import. Indeed, while Brown involved a discrimi
natorytax imposed on importers who sold goods' at whoIesale,37 Low v. Aus
tin,38 decided'in 1871, di<l"not; railier, it involved a nondiscriminatory. property 
tax on impoited;goods. N~vertheless. the court struck it down under the Im
pOrt-ExpOrt Clause on the ground that the states may not impose even nondis
Criminatory taxe50n imported goods uritil they lose their character as imports 
and become incorporated'into the mass· of pfoperty in the state. Despite criti-

'. 32 Gulf Fi~lieries Co. v: MacIn~~y, 776 US 124,48 S.Ct. 227 (1928). 

33 State v. Harper, 188 SW2d 4()0 (Tex. Civ. Ct. App. I 94S), cert~ .denied, 327 US 
805,66 S. 9.9~4 (1946). 

34 Cohlpare Volkswagen Pac., ~nc. v: City of Los Angeles, 7 Cal. 3d 48, 496 P2d 
1237, 101 Cal. Rptr. 869 (1972) (sea van constitutes "original package") with Garment 
Corp. of Am. v. State Tax Comm'n, 32 Mich. App. 715, 189 NW2d 72 (1971) (sea van 
does not constitute "original package"). 

35 See, e.g., EJ Stanton & Sons v .. Los . Angeles County, 78 Cal. App. 2d 181 ~ 177 
P2d 804 (1947). 

36 Youngstown Sheet & Tube Co. v. Bowers, 358 US 534; 79 S. Ct. 383 (1959). 

37 The Court did not dwell on the fact that the tax was discriminatory because it did 
riot apply to wholesalers of gOOds manufactured in the state, although Chief Justice Mar
shall did observe in passing: "It may be proper to add, that we suppose the principles laid 
down in '!his case, to apply equally to importations from··a sister state. We do not mean to 
give ~y .opi~ion on a tax discriminating between foreign and domestic articles." Brown v. 
Maryland, 25 US (12 Wheat.), 419; 449(4887). The Court slibsequently adverted to this 
feature of the case in Woqdruffv. Parh~. '75 us (8 Wall.) 123(1868), b,ut it I~ter repu
diated the dictum in Low v. Austin, 80 US (13 Wall.) 29 (1871), discussed infra 11 5.02. 

38 Low, 80 US (13 Wall.) 29 (18n). 
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cism in both judicial opinions39 and scholarly commentary40 of the use of the 
"original package" doctrine as a basi,s for invalidating even nondiscriminatory 
taxes, Low remained good law until the Supreme Court's decision in Michelin 
Tire Corp. v. Wages. 41 

[2] The Michelin Case 

In Michelin Tire Corp. v. Wages:2 the Supreme Court abandoned a century of . 
precedent in holding that the Import-Export Clause does not bar a state from 
imposing a nondiscriminatory' ad valorem property tax on imported goods, 
whether or not they remain in their original packages. In so holding, the Court 
returned to the purposes underlying the Clause and revised the analytical 
framework for deteIillining when a' state tax is a forbidden "impost" or "duty" 
on "imports." 

Michelin Tire Corporation, an importer and wholesale distributor in the 
United States of automobile and' truck tires manufactured in France and Ca
nada, brought suit in a Georgia state court to contest the constitutionality of ad 
valorem property taxes levied on Michelin's inventory of imported tires. that 
were stored in a warehouse pending distribution. Michelin argued that the tires 
were immune from pfoperty taxes under the Import-Export Clause. The Geor
gia Supreme Court analyzed the validity of the tax by addressing the questi()n 
whether the tires had retained their status as imports when the tax was as
sessed. After a lengthy discourse on the "original package" doctrine, the court 
concluded that the tires, which had been sorted by size and style and commin
gled with other shipments, had lost their status as imports and, thus, were sub
ject to taxation.43 

In affirming; the U~S. Supreme Court explicitly refrained from addressing 
the questioriwhether Michelin's tires' had lost their status as "imports."44 In
stead, it focused on the nature of the exaction to ascertain whether it consti
tuted a forbidden "impost"Qf "duty." It concluded that "Georgia's assessment 
of a nondiscrim.inatory ad valorem property tax against the imported tires is 
not within the constitutional prohibition against 'laying any Imposts or Duties 

39 See, e.g., Hooven & Allison Co. v. Evatt, 324 US 652, 690, 65 S. Ct. 870 (1945) 
(Black, J., dissenting). 

40 See, e.g., A. Early & R. Weitzman, "A Century of Dissent: The Immunity of 
Goods Imported for Resale From Nondiscriminatory State Personal Property Taxes," 7 
SWU L. Rev. 247 (1975). 

41 Michelin Tire Corp. v. Wages, 423 US 276, 96 S. Ct. 535 (1976). 

42 Michelin, 423 US 276, 96 S. Ct. 535 (1976). 

43 Wages v. Michelin Tire Corp., 233 Ga. 712, 214 SE2d 349 (1975). 

44 Michelin, 423 US 276, 279, 96 S. Ct. 535 (1976). 
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on Imports' ... and that insofar as Low v. Austin, .. is to the contrary, that 
decision is overruled. "45 

[a] Purposes of the Imports Clause 

The Court identified three principal concerns of the Framers underlying 
the adoption of the constitutional prohibition against state taxation of imports~ 
First, "the Federal Government must speak with one voice when regulating 
commercial relations with foreign governments, and tariffs, wl),ic? rnight;'lffect 
foreign relations, could not be implemented by the States .consistently ·with that 
exclusive power."46 Second, "import revenues were to .be the major source of 
revenue of the Federal Government and should not be diverted to the States."47 

. . ' ~. 

Third, "harmony among the States might be disturbed u~less seaboard States, 
with their crucial ports of entry, were prohibited from levying taxes on citizens 
(~f other States by taxing goods, merely flowing through their ports to tqe in
land States not situated as favorably geographically."48 

Viewing the tax in the light of these ~oncerns, the Court could perceive: 
nothing objectionable in a nondiscriminatory ad valorem prope~ty ta~ imposed 
on imports no longer in transit. It was "obvious~' to the Court that Such' a tax 
could have "no impact whatsoever on the federal Government's. exclusive reg
ulati()n of foreign commerce":49 such a tax did not falLon imports "as .such," 
and, therefore, could not be used "to create special protective tariffs or particu
lar preferences for certain domestic goods" and could not be "applied selec
tively to encourage or discourage any importation in a. manner inconsistent 
with federal regulation."50. 

The Court likewise found that imposition of a nondiscriminatory ad 
valorem property tax would not imperil the federal government's reliance upon' 
duties as a major source of anticipated revenue. The Court's,reasoning was in 
part definitional: because a nondiscriminatory .ad valorem property tl;lX was not 
an "impost" or "duty," "it deprives the federal government of nothing ~o which 
it is entitled."5~ Moreover, while recognizing that such state. taxat.ionof imports 
"could diminish federal revenues to the extent its 'economic burden may dis
courage purchase or importation of foreign goods," the Court asserted that pre-

4S Michelin, 423 US 276, 279, 96 S. Ct. 535 (1976). 

46 Michelin, 423 US 276, 285, 96 S. Ct. 535 (1976). 

47 Michelin, 423 US 276, 285, 96 S. Ct. 535 (1976). 

48 Michelin, 423 US 276, 285-286, 96 S. Ct. 535 (1976). 

49 Michelin, 423 US 276, 286, 96 S. Ct: 535 (1976). 

50 Michelin, 423 US 276, 286. 96 S. Ct. 535 (1976). 

51 Michelin. 423 US 276, 286-287,96 S. Ct535 (1976). 
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vention of this "incidental effect was not ... even remotely an objective of the 
Framers in enacting the prohibition."52 

Nor, in the Court~s view, would the imposition of nondiscriminatory ad 
valorem property taxes frustrate the third objective underlying the Import-Ex
port Clause: preserving _ hannony and maintaining -the' free flow of imported 
goods among the states by preventing some states from exploiting their 
favorable geographic location by taxing goods destined for other states.' The 
Court acknowledged that "allowance of nondiscriminatory ad valorem property 
taxation may increase the cost of goods purchased by 'inland' consumers."53 
However, because the tax "is the quid pro quo for benefits actually conferred 
by the taxing State, "54 ,to deny the state the power to tax the property would 
compel it to provide either a subsidy to ultimate cons,umers or a competitive 
advantage to distributors and manufacturers dealing with imponed goods. 
Moreover, the Court declared that the purposes of the Import-Export Clause 
would be fully secured "merely by prohibiting the assessment of even, nondis
criminatory property taxes ,on goods which are merely in transit through the 
State when the tax is assessed."55 The clause would thus forbid a tax that 
threatened to impose a special burden upon imports,even though the levy did 
not explicitly discriminate against them. 

[b] Language of the Imports Clause 

Having demonstrated that the 'levy of a nondiscriminatory ad valorem 
property tax on imports would not contravene the objectives of the Import-Ex
port Clause, except to the limited extent noted, the Court turned to an analysis 
of its language. Conceding that the clause did not by its terms excludenondis
criminatory taxes from its prohibition, the Court pointed out that it was equally 
clear that not every tax, but only "imposts or duties,"-laywithin its scope. The, 
Court pointed to the broader language of the grant of power to Congress "to 
lay and collect Taxes, Duties, Imposts, and Excises,"ss to support its reading of 
the Import-Export Clause as not forbidding every tax that falls in some mea
sure on imports, but only "imposts:'- and "duties." This, conclusion was bol
stered by Professor William W. Crosskey's "persuasive demonstration"57 that 
the words "imposts" and "duties" were understood in 1787 to be exactions 

52 Michelin, 423 US 276,287,96 S. Ct. 535 (1976). 

53 Michelin, 423 US 276,288,96 S, Ct. 535 (1976). 

54 Michelin, 423 US 276, 289. 96 S. Ct. 535 (1976). 

55 Michelin. 423 US 276. 290. 96 S. Ct. 535 (1976). 

56 U.S. Const. art. I. § 8, cl. I. , 

57 Michelin. 423 US 276. 290-291, 96 S,Ct. 535 (1976). 
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upon imports or importation as such.58 Although these considerations might 
have supported a definitive interpretation of the clause based on its text, the 
Court was content to conclude that the language of the Import-Export Clause 
is sufficiently ambiguous to pennit the Justices to reject a construction that 
would not further the objectives of the clause. Since these objectives were un
disturbed by nondiscriminatory property taxation, the Court would not construe 
the clause as forbidding it.59 

. [e) The Overruling of Low v. Austin 

It remained only for the Court to explain the error of its previous ways, 
namely, Low v. Austiil'S60 misreading of Brown v. Maryland.61 Brown was 
precisely the type of case to which the Import-Export Clause was directed. It 
involved a fee levied by a coas'tal state on importers fora license they were re
quired to obtain before selling in the state. Since the fee was eqiuivalent to a 
discriminatory tax . on the goods themselves; which fell squarely within· the 
clause's prohibition, it could not stand. Although the Court in Brown devised 
the celebrated "original package" test as a'll evidentiary tool for determining 
when imported goods had lost their status as imports and thus the protection of 
thecIause, it had indicated that the status of the goods was only one of the de
terminants of the validity of the tax. The other was the character of the tax: 
the clause prohibits only "imposts" and "duties," not all exactions regardless of 
their nature. The Michelin Court had taken some pains to make this point, 
which it was now prepared to find "clearly implied"62 in Brown. 

InLow, however, the Court had held, with "no analysis,"63 that the state 
cannot levy a nondiscriminatory property tax on imported goods so long as 
they remain "imports."$<! According to· Michelin, Low ignored "the language 

. and objectives of the Import-'ExportClause, and ... the limited nature of the 
holding in Brown,"65 and it misperceived the scope of the "original package" 
doctrine. Low, it fo]Jowea, had been "wrongly decided."66 and was therefore 
overruled. Once· the Court had fonnulated the governing doctrine, it had little 
difficulty upholding the levy at issue, since Michelin did not contend that the. 

58 W. Crosskey, Politics and the Constitution in the History of the United States 296-
297 (1953). 

59 Michelin, 423 US 276, 293-294, 96 S. Ct. 535 (1976). 

60 Low v. Austin, 80 US (13 Wall.) 29 (l87i). 

61 Brown v. Maryland, 25 US (12 Wheat.) 419 (1827). 

62 Michelin, 423 US 276,298, 96 S. Ct. 535 (1976). 

63 Michelin, 423 US 276. 294, 96 S. Ct. 535 (1976). 

64 Low, 80 US (13 Wall.) 29, 84 (1871). 
65 Michelin, 423 US 276, 298, 96 S. Ct. 535 (1976). 

66 Michelin, 423 US 276, 299, 96 S. Ct.535 (1976). 
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tax was discriminatory on its face or as applied, and the Court summarily de
termined that the tires and tubes were not in transitY 

In Department of Revenue v. Association of Washington Stevedoring 
COS.,63 which is considered in detail ,in the next two sections in connection 
with the application of the Michelin analysis to state taxation of exports and in 
the discussion of the "in transit" exemption, the Court reaffinned the Michelin 
arialysis as applied to imports in sustaining the imposition of Washington's 
business and occupation tax upon receipts from stevedoring activities. 

, ~5.03 STATE TAXATION OF EXPORTS 

[1] State Taxation of E~portsPrior to Washington Stevedoring 

Just as the Import~Export ClauseCis iirn.'itation on the states' power to tax im
ports was delineated during most of our constitutional history by reference to 
the status of the goods as an "import," so the parallel limitation on the taxation 
of exports has be~!l'delinea:ted for most of our constitutional history by refer
ence to the status of the goods as. an "export." Whether goods were an "ex
port" has conSistently depended on'whether exportation had commenced.69 , 

The Court has generally vie\:Ved the questiori whether a good has entered 
the' stream ofexporta6on 'under the Import-Export Clause and the qu'estion 
whether a good hai entered' the stream 'Of commerce under the Commerce 
Clause70 as identical. Indeed, Coe v. Errol,71 which we characterized as the 

, "seminal case delineating the cOntours of 'the stream of comrtlerc~ '" under the 
, CommerceClause,72 has likewise been characterized by the Supreme Court as 

the "seminal case" on the question whether property constitutes an "export" 

67 Justice White concurred in'the holding in the Michelin case, but on the ground that 
the goods had lost their character as imports and that "consistent with ... Low v. Austin," 
they were subject to ad valorem taxation. Michelin Tire Corp. v. Wages, 423 US 276, 
302, 96 S. Ct. 535 (1976) (White, J., concurring). He tOQk the position that: "There is lit
tle reason and no necessity at this time to overrule Low v. Austin. None of the parties has 
challenged that case here,and ,tlJ~ issue of its overruling has not been briefed or argued." 
Michelin, 423 'US 276, 302; 96 S.' Ct. 535 (1976). ' ' 

63 Department of Revert~e v. Association of Washington Stevedoring Cos., 435 US 
734, 98 S. Ct.1388 (1978). 

69 See Richfield Oil Corp. v. State Bd. of Equalization~ 329 US 69, 67 S. Ct. 156 
(1946); L.Abramson, "State Taxation of Exports: The Stream of Constitutionality," 54 
NC L. Rev. 59 (1975). 

70 See 1111 4.01-4.04. 

71 Coe v. Errol, 116 US 517,6 S. Ct. 475 (1886). , 

72 See 11 4.02[2] at. note 31. '" 
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under the Import-Export Clause.73 In Coe,74 the Court sustained a local ad 
valorem property tax upon timber cut in New Hampshire 'that was held there 
awaiting a sufficient level ~of water in. the. Androscoggin River so it could be 

'floated to Maine. In articulating the "true rule" for circumscribing state power 
over· goods destined for out-of-state shipment, the Court declared: 

[G]oods do not cease to be part of'the general mass of property in the 
State, subject, as s!lch, to its jurisdiction~ and to taxation in the usual way, 
until they have been shipped, or entered with a common carrier for trans
portation to another State, or have been started upon such transportatiori 
in a continuous route or joumey.75 

In so holding, the Court rejected the proposition·, that "the owner's state of 
mind in relation to the goods, that is, his intent to export them, and his partial 
preparation to do so, exempt them from taxation."76 

Cases following Cae applied these principles to uphold state taxes im
posed on the portion of a partially dJ~manUedc,ement plant that remained in 
the state awaiting exportationi7 and on gasoline destined for exportation but 
placed in tempotarystorage due to a shortage, of ships.78At the same, the 
Court invoked these principles to 'strike do~n state tlqc;:s on pi! in storage 
tanks awaiting shipment to foreigncountrlesig and,onthe sale of oil qelivered 
to a foreign purchaser ona vessel docked in the state.eo The Court refused to 
construe the Import-Export Clause to immuniiea rai1roa~ from the payment of 
a franchise tax, measured by its gross receipts, Which were hlrgely derived 
from the transportation of exports.81 , In addition. the Court handed down a 
number of cases <,luring this period that addressedsimilarqu~stions in connec
tion with federal tWces allegedly imposed on .exports in vi()laiion of the consti
tutional injunction that "[n]1) Tax or Duty shall be laid on Articles exported 
from any State .... 82 . . . 

73 Kosydar v. National Cash Register Co., 417 US 62, 66, 94 S. Ct. 2108 (1974). 

74 Coc is discus~~ in 'more detail in 114.02[2]. 
75 Coc, 116 US 517, 527, 6 S. Ct. 475 (1886); 

76 Coc, 116 US 517, 526-527,' 6 S. Ct. 475(1886). 

nErripresaSiderurgica, sA v. County of Merced, 337 US 154~'<?9 S. Ct. 995 (1949). 

78 JoyOil Co~ v. State Tax Comm'n, 337 US 286~; 69 S .• Ct. 1075 (1949). 

79 Carson ,Petroleum Co. v. Vial, 279 US 95, 49 S. Ct. 2~ (1929) .. 

80 Richfield Oil Corp. v. State Bd. of Equalization', ji9 US 69, 67 S. Ct. 156 (1946). 

81 Canton RR Co, v. Rogan. 340 US 511, 71 S. Ct. 477 (1935). 

82 U.S. Const. art. I, § 9, d. 5. See, e.g., Spalding & Bros.v. Edwards; 262 US 66, 
43 S. Ct. 485 (1923) (invalidating federal excise tax on sale of baseball equipment to New 
York agent of Venezuelan company for export to Venezuela): Peck & Co. v. Lowe, 247 
US 165, 38 S. Ct. 432 (1918) (sustaining federal income t;lX as applied to net income de
rived from exporting and selling goods abroad); United States v. Hvoslet, 237 US I, 35 S. 
Ct 459 (1915) (invalidating federal stamp taxes upon charter parties used exclusively for 
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While Coe and its progeny made it clear that subjective intent to export 
by itself did not establish immunity from state taxation under the Import-Ex
port Clause, for many years there remained some question regarding the role 
that objective certainty played as an independent basis for tax immunity. Some 
of the cases indicated that "the manifest certainty of the destination' "83 might 
justify immunity under the Import-Export Clause, even in the absence of the 
commencement of physical movemerttinto the stream of exportation.84 How
ever, other cases suggested that physical movement into the stream of exporta
tion was a sine qua non of immunity.85 The Supreme Court resolved this issue 
in Kosydar v. National Cash Register CO.86 

In Kosydar, Ohio had assessed an ad valor~m property tax on the tax
payer's "international inventory" of business machines, which were stored ina 
warehouse awaiting shiprpent abroad. In support of its contention'that the in
ventory at is&ue was made up of exports, the taxpayer offered evidence to 
show that (1) because of their unique constructionand,special adaptation for 
foreign use, the machines in question were :not saleable domestically; (2) none 
of the machines built for its intemationai division had ever, gone. anywhere but 
into that division; (3) there;,was no recorded'instance ofa machine sold to a 
foreign purchaser being returned; and (4) no exported .item ever found its way 
back into the U.S. market. '.. , 

In sustaining the tax, the U.S. Supreme 'Court reaffinned the "settled doc
trine"87 that the "essential question"in such cases is the "narrow one~ is the 
property upori which a tax has be'en sought to be inu)osed an 'expor£l"~88 that 
it therefore had to "decide whetl}t!r a commencement of. the process. of exporta
tion has occurred so as to' iminuni.ze the articleat,issue from state taxation";89 
and that this depends on the factual inquiry whether the article has begun "its 
physical entry into the stream .of exportation."90 

carriage of exports); Fairbank v. United States, 181 US· 283, 21S. Ct. 648 (1901) (invali
dating federal stamp tax on foreign bill of lading). The Supreme CQ.UIt has declared that 
"[a] long line of cases had. recognized ... that the meaning of 'expmt' is the same under 
[art. I, § 9, cl. 5] as under the Import-Export Clause." Kosydll1" v. National Cash Register 
Co., 417 US 62, 67 n.5,94 S. Ct. 2108 (1974). . . 

83 Superior Oil Co. v. Mississippi, 280 US 390, 396, 50 S; Ct. 169 (1930) (interstate 
commerce). 

84 Richfield Oil Corp. v. State Bd. of Equalization, 329 US 69, 67 S. Ct. 156 (1946). 

85 Joy Oil Co. v. State Tax Comm'n, 337 US 286, 69 S. Ct. 1075 (1949); Empresa 
Siderurgica, SA v. County of Merced. 337 US 154, 69 S. Ct. 995 (1949). 

86 Kosydar v. National Cash Register Co., 417 US 62.94 S. Ci. 2108(1974). 

87 Kosydar. 417 US 62, 71, 94 S. Ct. 2108 (1974): 

88 Kosydar, 417 US 62, 66,94 S. Ct. 2108 (1974). 

89 Kosydar, 417 US 62, 67. 94 S. Ct. 2108 (1974), 

90 Kosydar, 417 US 62, 71,.94 S. Ct. 2108(1974). 
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[2] The Washington Stevedoring Case 

In Department of Revenue v. Association of Washington Stevedoring COS .• 91 

the U.S. Supreme Court sustained the application of Washington's business 
and occupation 'tax, measured by gross receipts, to stevedoring activities that 

, inGluded the handling of goods destined for foreign countries.92 In so holding, 
the Court declm:ed that the policy-oriented approach to taxation of imports 
adopted in Michelin was likewise applicable to taxation of exports and that the 
initial question to be addressed .in this context is whether the levy at issue is 
an "impost" ~r a "duty," not whether it is imposed upon an "export." 

In extending the Michelin analysis to taxation of exports, the Court rea
soned that despite "formal differences" in the treatment of taxation of imports 
and of exports under prior law, 

the Michelin approach should apply t6 taxation involving exports as 'well 
as imports. The prohibition on the taxation of exports is contained in the 
same clause as that regarding 'imports. ,The export tax ban vindicates two 
of the three policies identified in Michelin. It precludes state disruption of 
the United ,States foreign policy.ILdoes 'not serve to protect federal reve
nues, however, because the Constitution forbids federal taxation of ,ex
ports .... But it does avoid friction and trade barriet'S among the States. 
Asa resul,t, any tax rel~tingto exports can be tested for its conformance 
with. the firs,t and third policies . .If the constitutional interests are not dis
turbed, the ~x sho'uld nof be' considered an "liTIpost or Duty" any more 
than ,shoutda tax r~lated to 'imports .... The respondents' gross receipts 
froin loading exports, therefore, 'areas subject to the Washington'business 
and occupation tax as are the receipts fr6rtl unloading imports.93 ., . ", . 

, Because the activity taxed in Washington Stevedoring occurred' while im
ports and exports were in transit, the Court had to consider whether the levy 
might be invalid under the Import-Export Clause notwithstanding the fact that 
it did not offend the fundamental'policies the Court identified in Michelin. The 
Court sustained the tax; concluding that "the Michelin policy analysis should 
not be discarded merely because the goods are iii transit; at least where the tax 
falls upon a servicedistintt from thegoods and their'value."94 

91 Department of Revenue v. Association of Washington Stevedoring Cos .• 435 US 
734. 98 S. Ct. 1388 (1978). , 

92 Washington Stevedoring. 435 US 734.98 S. Ct. 1388 (1978). 
93 Washington Stevedoring. 435 US 734. 758. 98 S. Ct. 1388 (1978). 
94 Washington Stevedoring. 435 US 734. 757. 98 S. Ct. 1388 (1978). The "in transit" 

issue is explored in more detail infra 11 5.04. 
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