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A. ISSUE PRESENTED 

Whether this Court should reject Sweat's proposed 

interpretation of RCW 9.94A.535(3)(h)(i) because it is contrary to 

legislative intent. 

B. ARGUMENT 

SWEAT'S PROPOSED STATUTORY INTERPRETATION 
IS CONTRARY TO LEGISLATIVE INTENT AND ABSURD. 

This Court requested supplemental briefing regarding the 

legislative intent and hi$tory for the 2010 amendments to the 

aggravating factor for a pattern of domestic violence with multiple 

victims. It is clear that the legislature's intent was to expand the 

aggravator beyond the victim of the crime charged to address serial 

domestic violence abusers that harm many women. 

1. The Plain Language Is Unambiguous And 
Expanded The Pattern Of Abuse Aggravator 
From "The Victim" To "A Victim Or Multiple 
Victims." 

Issues of statutory construction are reviewed de novo. State 

v. Lilyblad, 163 Wn.2d 1, 6, 177 P.3d 686 (2008). If the plain words 

of a statute are unambiguous, the Court need not inquire further. 

State v. Gonzalez, 168 Wn.2d 256, 263, 226 P.3d 131 (2010). The 
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legislature is presumed to use only essential words and each word 

must be accorded meaning and interpreted so that no portion of the 

statute is rendered meaningless or superfluous. State v. Beaver, 

148 Wn.2d 338, 343, 60 P.3d 586 (2002); State v. Roggenkamp, 

153 Wn.2d 614, 624,106 P.3d 196 (2005). A statute is considered 

ambiguous only if it is susceptible to more than one reasonable 

interpretation. State v. Jacobs, 154 Wn.2d 596, 600-01,115 P.3d 

281 (2005). A court should not adopt an interpretation that renders 

any portion meaningless. State v. Keller, 143 Wn.2d 267, 277, 

19 P.3d 1030 (2001). Strained meanings and absurd results 

should be avoided. State v. Neher, 112 Wn.2d 347,351,771 P.2d 

330 (1989). 

The plain language of RCW 9.94A.535(3)(h)(i) includes 

victims that are beyond the direct result of the crimes charged: 

(h) The current offense involved domestic violence, as 
defined in RCW 10.99.020, and one or more of the 
following was present: 

(i) The offense was part of an ongoing pattern of 
psychological, physical, or sexual abuse of a victim or 
multiple victims manifested by multiple incidents over 
a prolonged period of time. 

RCW 9.94A.535(3)(h)(i) (emphasis added). 
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The legislature amended the statute in 2010. The pattern of 

abuse aggravator originally applied to "the victim." The legislature 

changed that language to "a victim or multiple victims." Laws of 

2010, ch. 274, § 402. The legislature clearly intended the 

additional language to have meaning beyond the SRA's definition of 

"victim" as tied to a particular charged case. The Court need not 

look any further than the plain language of the statute. 

2. The Legislative History Shows The 2010 
Amendment To The Statute Was Intended 
To Target Serial Domestic Violence 
Abusers. 

Since the plain language of the statute is clear the Court 

need not look to the legislative history. Only when the plain, 

unambiguous meaning cannot be derived through such an inquiry 

will it be appropriate for a reviewing court to resort to aids to 

construction, including legislative history. State v. Torres, 151 

Wn. App. 378, 388, 212 P.3d 573 (2009) (citing Campbell & Gwinn, 

146 Wn.2d 1, 12,43 P.3d 4 2002)). Should the court look at the 

legislative history it is not surprising that it too supports the plain 

meaning of the statute that the pattern of abuse of different victims 

can support an exceptional sentence. 
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This Court can consider a broad range of evidence probative 

of the legislature's intent, including testimony offered to a 

committee, Cosmopolitan Engineering Group, Inc. v. Ondeo 

Degremont, Inc., 159 Wn.2d 292,304,149 P.3d 666 (2006); 

committee staffs explanations of a bill's effects, Brown v. State, 

155 Wn.2d 254,265-66,119 P.3d 341 (2005); discussion among 

committee members, State v. Heiskell, 129 Wn.2d 113, 119,916 

P.2d 366 (1996); and committee staff memoranda, State v. Turner, 

98 Wn.2d 731, 737-38, 658 P.2d 658 (1983). Several such sources 

from the 2009-2010 legislative sessions are available. 

In 2009, Washington State Attorney General Rob McKenna 

proposed legislation to increase sentencing for repeat felony 

domestic violence offenders in Washington State. ROB 

MCKENNA, WASH. STATE OFFICE OF ATT'Y GEN., DOMESTIC 

VIOLENCE SENTENCING REFORM: ENHANCED PENALTIES 

FOR REPEAT/SERIAL DOMESTIC VIOLENCE OFFENDERS 2 

(2009), available at http://www.sgc.wa.gov/Minutes/11_Nov_08_ 

DV _Sentencing_ReformPackage.pdf (attached as appendix A), see 

also 34 Seattle U. L. Rev. 963, 964 (2011). His proposal included 

an aggravating factor for serial domestic violence batterers with 

different victims. The reason for the proposal was: 
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The current [aggravating] factor for a history of 
domestic violence only allows for exceptional 
sentences for a history of domestic violence with one 
victim. We constantly see recidivists who move from 
victim to victim engaging in battering. We should not 
limit exceptional sentences to the same victim, and 
should formally recognize the serial batter. 

~ at 8. Mr. McKenna's proposal was ultimately adopted as the 

"multiple victims" language in RCW 9.94A.535(3)(h)(i). 

Domestic violence sentencing reform was initially proposed 

in 2009 in SB 5208. SB 5208 at 24, 61 st Leg. Reg. Sess. 

(Wash.2009). The bill sought to reform sentencing in domestic 

violence cases in three ways: first, it included prior domestic 

violence misdemeanors in a felony offender score; second, it 

created multipliers to score prior domestic violence felonies; and 

third, it expanded the aggravator for the pattern of domestic 

violence abuse from "the victim" to "a victim or multiple victims." ~ 

at 12, 18, 24. The Senate Bill Report indicates "[t]his bill allows us 

to look at a chronic violent offender with multiple victims." S.B. 

Rep. on SB 5208 at 3-4, 61 st Leg. Reg. Sess. (Wash.2009). The 

report specifically notes "[t]he bill modifies the aggravating factor so 

that it applies in situations with different victims." ~ (emphasis 

added). 
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During testimony at the Judiciary Committee, the bill's 

sponsor Senator Brandland described the purpose of the bill to 

address offenders that go from "victim to victim" and move from one 

victim to another. The bill allows the law to address the "chronic 

offender." Test. of Brandland, January 23, 2009 Senate Judiciary 

Committee at 1 :30pm at 5:50-6:15 (testimony can be viewed at 

http://www.tvw.orglindex.php?option=com_tvwplayer&eventID=200 

9011149). 

At the same hearing David Martin from the King County 

Prosecuting Attorney's Office testified. Mr. Martin pointed out that 

the Sentencing Reform Act (SRA) fails to hold "serial" domestic 

violence batterers accountable. He cited an example of Damon 

Overby, an offender with many prior misdemeanor incidents with 

multiple victims, specifically noting that Overby had no contact 

orders with five different victims. Test. of David Martin, January 23, 

2009 Senate Judiciary Committee at 1 :30pm at 19:30-20:06. Mr. 

Martin testified that the pattern of abuse aggravator should be 

modified because the old version was limited to a single victim and 

would not apply to offenders like Overby because he abused many 

different women. ~ at 21 :13-23:29. 
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There was only one speaker in opposition to the bill. Darron 

Morris spoke on behalf of the Washington Association of Criminal 

Defense Lawyers and the Washington Defender Association. Test. 

of Darron Morris, January 23, 2009 Senate Judiciary Committee at 

1 :30pm at 39:20-39:27. Mr. Morris argued that the exceptional 

sentences available were a better alternative to deal with recidivist 

offenders than changing the offender score calculations. 

40:55-40: 15. He specifically noted that the aggravating factor for 

the pattern of abuse "could be changed to include not just the same 

victim but other victims." kL. at 42:13-42:32. 

The discussion of the "multiple victims" language in S8 5208 

demonstrates that the legislature was aware that the prior language 

was limited to a single victim of the charged offense and the 

proposed amendment expanded the aggravator to include past 

victims of the offender. The "multiple victims" proposal was not 

particularly controversial and even the Washington Association of 

Criminal Defense Lawyers argued that the proposed scoring 

changes were not necessary because the expansion of the pattern 

of abuse aggravator to multiple victims gave the courts discretion to 

punish the chronic, serial offenders that were the target of the bill. 

- 7 -
1208-21 Sweat COA 



Looking at the testimony and comments of the bill's sponsor 

as a whole, it was clear that the "multiple victims" language was 

understood to expand the aggravating factor to include other 

different victims of the offender to address the chronic, serial 

domestic violence offender. Furthermore, the record is also clear 

that this "multiple victims" language was not opposed by anyone, 

including WACDL. However, the proposed scoring changes did 

prompt further debate and consideration, and SB 5208 was not 

brought to a vote in the legislature in 2009. 

The following year, in 2010, several bills were proposed to 

reform domestic violence sentencing. See HB 2777, 61 st Leg. Reg. 

Sess. (Wash.2010), HB 2778, 61 st Leg. Reg. Sess. (Wash.2010), 

and HB 2427, 61 st Leg. Reg. Sess. (Wash.2010). The bills varied 

when addressing the scoring of prior domestic violence felonies 

and misdemeanors, but the "multiple victims" aggravator was 

included in each proposal in the identical form as SB 5208. 

HB 2777 at 23, HB 2778 at 26, HB 2427 at 24. Ultimately, HB 2777 

was enacted by the legislature with the amendment to the pattern 

of abuse aggravator with the "multiple victims" language. The bill 

reports and committees for each bill focused primarily on the 

changes to the scoring of prior domestic violence convictions and 
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there was little discussion of the multiple victims. The notion that a 

serial domestic violence abuser that that harms many women over 

time should be punished more severely did not generate much 

controversy in the legislature. There is nothing to indicate the 

purpose of the language was any different from the proposal in 

SB 5208. 

Scholars that have looked at the amendment of the statute 

also interpret the plain meaning to apply to serial domestic violence 

abusers of different victims. Patricia Scully wrote: 

Prior to HB 2777, there was no aggravating factor for 
a general history of domestic violence if the same 
victim was not implicated. HB 2777 changed the 
aggravating-factor scheme, allowing for "multiple 
victims" as opposed to only the current victim of 
domestic violence. This serial-offender aggravator 
recognizes the danger of serial batterers and allows 
all past domestic violence history to be considered as 
a factor in sentencing. Under the serial-offender 
aggravator, domestic violence offenders can now be 
held accountable for their prior abuse if they (1) would 
have qualified for the "history of domestic violence" 
aggravator with a past victim but have been charged 
with a crime against a new victim or (2) would not 
have qualified for the history of domestic violence 
aggravator with any single victim but have a history of 
abuse across multiple victims. 

TAKING IT SERIOUSL Y: REPAIRING DOMESTIC VIOLENCE 

SENTENCING IN WASHINGTON STATE, 34 Seattle U. L. Rev. 

963, 979-80 (2011). 
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Sweat's argument that the definition of victim limits the 

aggravator to only those harmed as a direct result of the crime 

charged is contrary to the legislature's clear intent to punish serial 

domestic violence offenders more severely. Furthermore, his 

interpretation would lead to absurd results. If an offender harmed 

multiple victims as a direct result of the crime charged they would 

each be "a victim" under the prior law and could be the basis for an 

exceptional sentence. The amendment to add "multiple victims" 

would have no effect at all. A court should not adopt an 

interpretation that renders any portion meaningless. State v. Keller, 

143 Wn.2d 267, 277, 19 P.3d 1030 (2001). As discussed above, it 

would thwart the legislature's intent to address serial domestic 

violence abusers that move from one victim to the next. 

The plain meaning of the "multiple victims" over a prolonged 

period of time allows the courts to impose an exceptional sentence 

for an offender that abuses many different women. The legislature 

clearly amended the statute to address serial domestic violence 

batterers, like Sweat, that move from one victim to the next. 
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C. CONCLUSION 

For the foregoing reasons, and the reasons stated in the 

Brief of Respondent, Sweat's exceptional sentence should be 

affirmed. 
;>J -{I-.. 

DATED this G--4 day of August, 2012. 

1208-21 Sweat COA 

Respectfully submitted, 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 

- " , .... .. ~~--.. ~'-'.---------

~~~F~~~ti.:3/7sBA #27208 
Senior Deputy Prosecuting Attorney 
Attorneys for Respondent 
Office WSBA #91002 
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