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IN THE COURT OF APPEALS - s
OF THE STATE OF WASHINGTON
DIVISION ONE

In re Personal Restraint Petition of

NO. 66891-9-|

' RESPONSE TO PETITIONER'’S
SANTOS W. ORANTES, SUPPLEMENTAL BRIEF

Petitioner.

1. IDENTITY OF RESPONDING PARTY

The State of Washington, respondent, submits this response in opposition to the
personal restraint petition.

Il. EACTS RELEVANT TO RESPONSE

The petitioner moved in Superior Court to vacate his conviction for unlawful
issuance of a bank check. The State respohded with a Motion to Transfer the
petitioner’'s motion to this court, for treatment as a personal restraint petition. The

Motion to Transfer included a response to the merits of the petitioner's motion.
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The Superior Court granted the motion to transfer. Following transfer, the
petitioner filed a “Supplemental Brief” in this court. This brief discusses the recent

decision of the Washington Supreme Court in State v. Sandoval, 171 Wn.2d 163, 249

P.2d 1015 (201 1). The court has directed the Snohomish County Prosecutor to “file a
response to the supplemental brief addressing the impact, if any, of Sandoval on the
consideration of the petition.”

lil. ARGUMENT

The State’s substantive response to the petitioner's claims is set out in the
Stafe’s Motion to Transfer Motion for Relief from Judgment. The State sees no reason
to repeat the arguments set out in that pleading. Consequently, thé Motion to Transfer
‘is ivncorporated herein by reference.

The petitioner claims that a guilty plea is involuntary unless the defendant was
advised of immigration consequences. He points out that defendants must be advised
of “direct” consequences of the plea but not “collateral” consequences. State v. Ross,
129 Wn.2d 279, 916 P.2d 405 (1996). He then argUes that deportation can no longer

be characterized as a “collateral” consequence, based on Padilla v. Kentucky, u.s.

__,1308S.Ct. 1473, 176 L}. Ed. 2d 284 (2010). .Motion for Relief from Judgment at 4-6.
The State’s Motion to Traﬁsfer sets out two reasbns for rejecting the petitioner’s
claims. First, the petition is barred by the time limit set out in RCW 10.73.090. Second,
Padilla does not change the} requirements for valid guilty.pleas. That case only involves |
claims of ineffective assistancé of counsel — which has not been raised here.
Sandoval does not change this analysis. With regard to the State’s first

argument, the case says nothing at all. The pérsonal restraint petition in Sandoval was
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filed concurrently with his direct appeal.' Sandoval, 171 Wn.2d at 168 | 5 The one-
year time limit for collateral attacks does not even begin to run until the mandate is
issued on a timely direct appeal. RCW 10.73.090(3)(b). Consequently, there was no
issue in Sandoval about the timeliness of the petition. |
With regard to the State’s second argument, Sandoval reinforces the State’s
analysis. Sandovol does not characterize deportation as a “direct;’ consequence of a
guilty plea. It does not say that the court is required to advise defendants of immigration
consequences when they plead guilty. Rather, it says that “advice about deportation
- consequences falls within the ambit of the Sixth Amendment right to counsel.” Id. at
170 7 10. | |
The petitioner claims that Sandoval “holds that guilty pleas are not knowing and
vquntafy where a defendant is not informed of immigration consequences of the
| conviction.” Supplemental Brief at 2. In reality, Sandoval eays the opposife:
Counsel's faulty advice can render the defendant's guilty plea involuntary
or unintelligent. To establish the plea was involuntary or unintelligent
because of counsel’s inadequate advice, the defendant must satisfy the
familiar two-part ... test for ineffective assistance claims — first, objectively

unreasonable performance, and second, prejudice to the defendant.
Ordinary due process analysis does not apply.

Sandoval, 171 Wn.2d at 169 | 9 (emphasis added; citations deleted). Thus, Iaek of
information about immigration Consequences does not render a plea involuntary.
Rather, the plea is involuntary if counsel gave unreasonable advice concerning
immigration consequences and that advice resulted in prejudice.

In short, Sandoval discusses the standards for determining whether counsel’s
advice concerning immigration consequences constitutes ineffective assistance. This

part of Sandoval's analysis is irrelevant to the present case, which does not involve any
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claim of ineffective assistance. Sandoval does not change the due process standards
for guilty pleas. Conseqvuenttly it does not demonstrate that the plea in the bresent case
violated those standards. Nor does it affect the timeliness requirements for personal
restraint petitions. The petition in the present case should be dismissed, either as
untimely or on the merits.

Respectfully submitted on June 20, 2011.

FOR MARK ROE
Snohomish County Prosecutor
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SETH A. FINE, WSBA # _10937
Deputy Prosecuting Attorney
Attorney for Respondent
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containe¢ a copy of this document.
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Signed at the Snohomigh_C unty Prosecutor's Oﬁ'ce
this.2{__day of G 201?0
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