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INTRODUCTION 

Alice laughed. "There' no use trying," she said: "one can't 
believe impossible things." 

"I daresay you haven't had much practice," said the Queen. 
"When I was your age, I always did it for half-an-hour a day. 
Why, sometimes I've believed as many as six impossible 
things before breakfast." 

(Lewis Carrol, THROUGH THE LOOKING GLASS, 
Chapter 5) 

Off with their heads! 

(Lewis Carrol, ALICE'S ADVENTURES IN 
WONDERLAND, passim) 

The Court is about to go through the looking glass. Although 

this Court and the trial court have agreed that Donn Etherington 

has no interest in the property subject to Cornish's option to 

purchase, on remand, in supplemental proceedings, the trial court 

summarily ruled that the option imposed a duty to clear title on 

Donn, personally. The court even misquotes the option, 'replacing 

"its" with "he," and shifting the duty from the corporation (which did 

own the property) to Donn. But the trial court's jurisdiction in 

supplemental proceedings is limited to strictly complying with the 

statute. It did not. Its orders - including holding Donn in contempt 

- are void. This Court should reverse. 
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ASSIGNMENTS OF ERROR 

1. The trial court (acting in supplemental proceedings after 

remand) erred in entering its Order re: Termination of Lease and 

Option to Purchase; and Non-Merger Deed to 1000 Virginia 

Property, entered on February 10, 2011. CP 964-67. 

2. The trial court erred in entering its Order: To Show Cause 

Why Defendant [sic] Donn Etherington, Jr. Should Not Be Held in 

Contempt; (2) Directing the Etherington Marital Community to 

Release Its Interest in the Master Lease; and (3) For Award of 

Attorney's Fees, entered on March 7, 2011. CP 968-70. 

3. The trial court erred in ruling that it could order Donn 

Etherington to "clear title" as required in an option to purchase 

property, without - by due process - first setting aside prior final 

orders that Donn held no interest in the property subject to the 

option, and thus had no duties under the option. 

4. The trial court erred in entering its Order Holding Defendant 

[sic] Donn Etherington in Contempt and Imposing Sanctions, 

entered March 25, 2011. CP 957-60. 

5. The trial court erred in holding Donn Etherington in contempt 

and in imposing a $1,000 per day penalty, where he had neither the 

duty nor the ability to comply with the vague and overbroad order. 
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6. The trial court erred in entering its Order Denying 

Defendant's [sic] Motion to Purge Contempt Citation and Awarding 

Attorneys Fees, entered April 4,2011. CP 961-63. 

7. The trial court erred in entering its Order Denying Second 

Motion to Purge Contempt Citation, entered on July 8, 2011. CP 

1288-89. 

8. The trial court erred in failing (a) to purge the contempt in the 

face of evidence that Donn Etherington could not comply further 

than he already had, and (b) to clarify its vague order. 

9. The trial court erred in entering its Order Denying Donn 

Etherington, Jr.'s Motion for Stay of Contempt Sanctions, entered 

June 8, 2011. CP 1276-77. 

10. The trial court erred in entering its Order entered on June 23, 

2011, to the extent it denies (or refuses to consider) Donn 

Etherington's Motion for Reconsideration. CP 1278. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. In prior proceedings, Donn Etherington was fully and finally 

adjudicated to have no ownership interest in real property subject to 

an option to purchase, and the trial court also refused to disregard 

the corporation that did own the property. Donn Etherington was 

therefore dismissed from the claim to enforce the option, but was 
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found liable on a wrongful eviction claim because he partially 

owned the Master Lease on the property. Under RCW 6.32.270 

and cases interpreting that statute, did a trial court enforcing the 

judgment in supplemental proceedings after remand have 

jurisdiction, power, or authority to determine that Donn Etherington 

fully owned the Master Lease and must release it, where he proved 

(and Cornish admitted) that others hold interests in the Master 

Lease, and those others were not made parties? 

2. Did the trial court violate Donn Etherington's due process 

rights and enter a series of void orders in the supplemental 

proceedings, where it erroneously ordered - without attempting to 

set aside numerous final orders and a final judgment to the contrary 

- that Donn Etherington "breached" "his" "duty" to "clear title" under 

the option and was in contempt for failing to do so? 

3. May the trial court hold Donn Etherington in contempt for 

failing to obtain his wife's signature releasing her share of the 

community's interest in a Master Lease, where such a release is 

against the community's interest and she therefore refuses? 

4. May the trial court hold Donn Etherington in contempt for 

refusing to act in a conflict-of-interest situation by signing away a 

trust interest in the Master Lease that would benefit other 
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beneficiaries of the trust, where he resigned to avoid the conflict, 

and the successor trustee refused to agree to such a release? 

5. May the trial court order Donn Etherington to breach his 

fiduciary duties to his wife and as a trustee, on pain of $1,000 a day 

sanctions for refusing to do so? 

6. Is a contempt order void where, as here, the purge 

conditions morphed to a degree that they are unrecognizable from 

the original contempt order? 

7. Did the trial court err in repeatedly refusing to purge the 

contempt order where, as here, the contemnor proved that it was 

impossible for him to comply with any of the myriad changing 

versions of purge conditions the court seemed to require? 

8. Did the trial court err in refusing to purge the contempt, 

where Donn Etherington established by uncontradicted evidence 

that (a) he could not sign away the Trust's interest in the Master 

Lease due to his fiduciary duties and his resignation as trustee; (b) 

he could not convince his wife to sign away her interest in the 

Master Lease; and (c) he had no funds sufficient to buyout either of 

those interests, much less both of them? 

5 



STATEMENT OF THE CASE 

A. Virginia Limited owned the subject real property, and 
Donn Etherington, his marital community, and a trust, 
held interests in a Master Lease on that property. 

1000 Virginia Limited Partnership ("Virginia Limited") is a 

Washington limited liability partnership that owned real property at 

1000 Virginia Street in Seattle (lithe property,,).1 158 Wn. App. at 

210-11. Donn Etherington is the managing member of Virginia-

Terry, LLC, which is the general partner of Virginia Limited. Id. 

In 1992, Virginia Limited leased the property to 2000 Terry 

Avenue Limited Partnership ("2000 Terry") for 99 years, executing a 

Master Lease. CP 691-718, 820. Donn and his wife Kathryn2 

owned 50% of 2000 Terry. CP 820. Donn's mother, Pamela 

Etherington-Rockenbach, owned the other 50%. CP 820. 

Pamela died in 1995. CP 820. Her will created the Pamela 

G. Etherington-Rockenbach Family Trust-Exempt ("Trust"), a 

generation-skipping trust benefitting her children and grandchildren. 

CP 820. Pamela appointed her children as trustees of their 

respective shares in the Trust. CP 764-65, 820. Donn became 

lAs discussed below, this dispute arose in supplemental proceedings 
following remand from Cornish Call. of the Arts v. 1000 Va. Ltd. P'ship, 
158 Wn. App. 203, 242 P.3d 1 (2010), rev. denied, 171 Wn.2d 1014 
(2011). This brief borrows heavily from the facts in this Court's decision. 

2For clarity, this brief will refer to all Etheringtons by their first names. 
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trustee of his share, with his children and grandchildren as the 

primary beneficiaries. CP 820. 

In 1997,2000 Terry assigned its Master Lease interest (a) to 

Donn (50%); (b) to Donn's share in the Trust (25%); and (c) to 

Thomas Etherington's share in the Trust (25%). CP 645, 820. 

Donn and Kathryn subsequently bought Thomas' Trust's interest for 

$290,000 in cash and a $310,000 promissory note. CP 820-21. As 

a result, the Master Lease interests were held (CP 645-46): 

• Donn - 50% 

• Donn and Kathryn, as husband and wife - 25% 

• The Trust, with Donn as trustee - 25%. 

B. Donn subleased space to Cornish College, and Virginia 
Limited granted Cornish an option to purchase the 
property. 

In 2005, Cornish College, Virginia Limited, and Donn 

executed a "Commercial Sublease with Option to Purchase." 158 

Wn. App. at 211; CP 724-37. As to commercial sublease, the 

agreement listed Virginia Limited as lessor, Donn as sublessor, and 

Cornish as lessee. CP 724. Donn signed the agreement as the 

sublessor. CP 737. Thus, Donn subleased the space to Cornish. 

158 Wn. App. at 211; CP 724-25. 
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As to the option to purchase, Donn signed the agreement on 

behalf of Virginia-Terry, LLC, the managing member of Virginia 

Limited. CP 737. Virginia Limited gave Cornish the option to 

purchase the property (CP 732): 

Virginia Limited, as part of the consideration for this Lease 
agreement which directly benefits Virginia Limited, and 
Etherington, to the extent of its interest in the Property, 
grants to Cornish College the privilege ... to purchase the 
Property on the terms and conditions set forth hereinafter. 

Virginia Limited thus had to deliver title free of the Master Lease, 

but it could use the sale proceeds to payoff encumbrances: 

Title to the Property is to be free of encumbrances or 
defects, free of the Master lease, and free of any leases to or 
other claims of any tenants of Lessor's property . . . 
Encumbrances to be discharged by Virginia Limited may be 
paid out of purchase money at date of closing. 

CP 733. 

C. Cornish sued Virginia Limited and Donn for specific 
performance of the option to purchase and for wrongful 
eviction, but the trial court dismissed the option-to­
purchase claims against Donn (where he had no 
ownership interest) and refused to disregard the 
corporation that proffered the option. 

Cornish sued Virginia Limited and Donn in 2008, seeking 

specific performance under the option to purchase and damages 

for wrongful eviction. 158 Wn. App. at 214; CP 3-17. The trial 

court dismissed Cornish's option to purchase claims against Donn, 

finding that he had no authority to convey the property since he did 
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not personally own it. 158 Wn. App. at 214, 232. The court 

rejected Cornish's request to pierce the corporate veil to make 

Donn liable for Virginia Limited's actions. Id. at 232. 

The trial court ruled that Virginia Limited breached the option 

to purchase, awarding specific performance and damages totaling 

$2.4 million. Id. at 214-15. It also ruled that Virginia Limited and 

Donn wrongfully evicted Cornish, awarding $69,600 in stipulated 

damages. Id. at 214. The court appointed a receiver to manage 

the property. CP 265-74. 

D. Procedural History 

1. Donn and Virginia Limited appealed, and this 
Court affirmed the specific-performance and 
wrongful-eviction rulings, but reversed the 
attorney fee award against Donn. 

Cornish did not appeal, but Donn and Virginia Limited did. 

158 Wn. App. at 215, 232. This Court affirmed the option-

agreement and wrongful-eviction rulings. Id. at 210. The Court 

reversed the trial court's ruling that Donn was jointly and severally 

liable for all of Cornish's attorney fees, reasoning that the trial court 

dismissed the option claims against Donn and refused to pierce the 

corporate veil. Id. at 230-34. The Supreme Court denied review. 

171 Wn.2d 1014 (2011). 

9 



2. On remand, even though the trial court had 
dismissed the option claim against Donn, it ruled 
that he still had a duty to provide "clear title" 
under the option by releasing the Trust's Master 
Lease interest and by asking his wife to release 
the marital community's interest. 

On remand, Cornish moved to receive the property. CP 

374-84. Virginia Limited had no assets and could not clear title, so 

Cornish represented that it would take the property with "all valid 

encumbrances." 1/7/11 RP 21. The trial court ordered the receiver 

to transfer Virginia Limited's ownership interest to Cornish and 

ordered both Virginia Limited and Donn to cooperate. CP 559-60. 

Closing would occur by February 9, 2011. CP 560. 

On February 4, 2011, Cornish reported in a telephone 

hearing that it had asked Donn to sign documents transferring the 

property and terminating the Master Lease, but that Donn would 

only sign for himself. 2/4/11 RP 3-4. As to Kathryn's signature, 

Cornish acknowledged that, "Obviously, [Donn] can't make her 

[sign], and neither can the Court." Id. at 4. Donn explained that he 

did not sign for Virginia Limited because the receiver was 

specifically authorized to do so, depriving Virginia Limited of the 

right or obligation to do so. Id. at 5. The trial court orally ruled that 

Virginia Limited and Donn would have continuing obligations under 

the option after the property transfer, that Donn had to "urge" his 
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wife to release the marital community's Master Lease interest, and 

that Donn had to release the Trust's Master Lease interest. 2/4/11 

RP 13-14. 

3. Donn resigned as trustee to avoid a conflict of 
interest, and a successor trustee was appointed. 

On February 8, 2011, Donn resigned as trustee of the Trust 

to avoid any conflict of interest with its beneficiaries. CP 810, 817. 

Specifically, the Trust's counsel advised Donn that he would breach 

his fiduciary duties if he released the Trust's interest without 

compensation to satisfy his personal obligations. CP 562. His 

daughter, Kellie Etherington, became successor trustee. CP 817. 

4. Donn attempted to comply with the court's rulings 
by signing all releases on his own behalf, but his 
wife and the successor trustee refused to transfer 
their Master Lease interests. 

On February 10, 2011, the trial court ordered Donn to sign 

the following documents within three days (CP 597): 

• A Non-Merger Deed in Partial Satisfaction of Judgment on 
behalf of Virginia-Terry, LLC, in its capacity as general 
partner for Virginia Limited; 

• A Termination and Release of Option Agreement on behalf 
of both 2000 Terry and Virginia-Terry, LLC, in its capacity as 
general partner for Virginia Limited; and 

• A Termination and Release of Lease on his own behalf, on 
behalf of Virginia-Terry, LLC, in its capacity as general 
partner for Virginia Limited, and on behalf of the Trust. 
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It also ordered Donn seek Kathryn's signature. CP 597. 

The trial court found that the Commercial Sublease with 

Option to Purchase "obligates [Virginia Limited] and Etherington, 'to 

the extent of his interest in the property,' to transfer to Cornish 

clear title to the 1000 Virginia Property." CP 596 (emphasis ours). 

But in fact, the option actually states that, "Virginia Limited, as part 

of the consideration for this agreement which directly benefits 

Virginia Limited, and Etherington, to the extent of its interest in the 

Property, grants to Cornish College ... the exclusive option" to 

purchase the property. CP 732 (emphasis ours; copy attached). 

While the option benefits Donn (as sublessor), Virginia Limited 

alone granted the option to Cornish. 

Donn signed the documents on his own behalf and on behalf 

of Virginia-Terry, LLC. and 2000 Terry. CP 567-79. Donn asked 

Kathryn to release the marital community's Master Lease interest, 

but she refused. CP 572-73, 822-23. The successor trustee also 

refused to release the Trust's interest. CP 572-73,814-15. 

5. The trial court found Donn in contempt, imposing 
$1,OOO-per-day sanctions until he complied with 
the orders or showed that he could not perform. 

Cornish moved for an order to show cause why Donn and 

Kathryn were not in contempt. CP 620-28. Donn responded that 
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only Virginia Limited had to clear title and that Kathryn and the 

Trust were not parties. CP 678-84. He had asked Kathryn to 

release the marital community's interest, but she refused. CP 765. 

The trial court granted the motion, ruling that Donn and the marital 

community breached their obligation to clear title. CP 789-91. The 

court ordered Donn and Kathryn to sign the Termination and 

Release of Lease on behalf of the marital community, or show 

cause why they should not be held in contempt. CP 790. 

The trial court found Donn in contempt for violating its orders 

by failing to release the marital community's Master Lease interest. 

CP 797. The court ordered Donn to pay $1 ,OOO-per-day sanctions 

until he complied with the court's orders or showed that he could 

not perform. CP 797. The court denied Donn's stay request. 

3/25/11 RP 11-12. 

6. Donn immediately moved to purge the contempt, 
showing that the court did not have jurisdiction, 
that he had complied with the court's orders to 
the extent possible, and that he could not perform 
any further, but the trial court refused. 

Donn moved to purge the contempt, arguing that he 

complied with the court orders to the extent possible and that he 

was "factually, legally and financially unable" to perform its 

remaining orders. CP 806. Kathryn and the successor trustee 
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agreed - they refused to release their Master Lease interests. CP 

815, 822-23. Donn showed that the court "dismissed Donn[] 

individually from the case." 4/4/11 RP 14. Donn begged the court 

to specify what he could do to purge the contempt (4/4/11 RP 15): 

[G]iven the hardship and severity of the court's order, 
please, if there is anything that is within Mr. Etherington's 
power, legal power, that he has not done, please tell us 
specifically today. 

The trial court denied Donn's motion, ruling that Donn 

presented insufficient evidence, where the court did not know the 

costs or the demands for Kathryn or the Trust to release the 

interests, and it did not know Donn's available funds. 4/4/11 RP 17; 

CP 884. Donn again asked how he could satisfy the court that he 

was financially unable to perform. 4/4/11 RP 17-18. The court 

refused to provide any guidance, leaving it to Donn to decide what 

he must submit to comply with its order (4/4/11 RP 18-19): 

I'm not sure that I can pre-judge, and tell you exactly what 
needs to be submitted. I don't know that that's an 
appropriate role for me. My findings stand, and I will leave to 
you to decide what you wish to submit, and I will wait to hear 
the response before I rule. 
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7. Donn again moved to purge the contempt, asking 
the court to review in camera and file under seal 
numerous records showing that he was 
financially unable to comply. 

Donn again moved to purge the contempt. CP 887-98. 

Kathryn and the successor trustee again verified that Donn asked 

them to release their Master Lease interests, but they refused. CP 

917, 921. They could not ascertain the value of their interests, but 

Donn did not have money to buy them anyway. CP 917, 921. 

Donn again argued that he had no obligation to deliver clear 

title under the option to purchase, where the court dismissed the 

option claims against him. CP 890-92. He also was still financially 

unable to perform. CP 888-89. He submitted his redacted 2009 

joint-income-tax filing and his redacted answers to Cornish's 

interrogatories on supplemental proceeding, showing that Donn 

had a negative 2009 adjusted gross income of over $683,000 and 

that he had very few assets. CP 1014,1044-47. 

In support of his motion, Donn submitted approximately 

5,000 pages of financial records showing his inability to comply. He 

asked the court to review those documents in camera and file them 

under seal. CP 932. Donn then timely appealed the contempt 

order and the first purge denial. CP 953-70. 
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8. Cornish sought to join Donn's wife and the 
successor trustee, who submitted affidavits of 
prejudice, and Donn asked to stay the sanctions. 

Cornish sought to join Kathryn and the successor trustee as 

parties to the supplemental proceedings under RCW 6.32.270. CP 

1064. Cornish asserted that this was the "'exclusive procedure'" to 

clear title. CP 1054-55, 1059 (quoting Junkin v. Anderson, 12 

Wn.2d 58, 66, 120 P.2d 548 (1941)) (Cornish's emphasis). Kathryn 

and the successor trustee subsequently submitted affidavits of 

prejudice. CP 1117-24. Donn also moved to stay the sanctions 

pending appeal. CP 1125-31. 

9. After the trial court joined Kathryn and the 
successor trustee and a new judge was assigned, 
the new judge denied Donn's motion to stay. 

Cornish, Kathryn, and the successor trustee stipulated to 

joining Kathryn and the successor trustee as parties. CP 1216-17. 

They also stipulated to have a new judge. CP 1217. The trial court 

entered the agreed order, joining Kathryn and the successor trustee 

as parties, and re-assigning the case to a new judge. CP 1218. 

The new judge denied Donn's motion to stay, labeling it as a 

motion to reconsider. CP 1221. The judge ruled that Donn could 

renew the motion at a later time. CP 1221. 
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Donn moved to reconsider the stay denial, arguing that 

additional parties had been joined and that the court had not ruled 

on the pending motions to purge and to review financial records in 

camera. CP 1226-28. The new judge denied reconsideration, but 

said he would decide the pending motions after the parties 

resubmitted their materials. CP 1270-71. Donn timely appealed 

the stay and reconsideration denials. CP 1272-79. 

10. The new judge denied Donn's second motion to 
purge, but sealed his financial records. 

Also in his second motion to purge, Donn again argued that 

he did not have to clear title, but Virginia Limited did. 7/8/11 RP 33-

34. Kathryn and the successor trustee also noted that the option's 

terms applied only to Virginia Limited, but the new judge ruled that 

they were "not a party to the motion" so were not allowed rebuttal. 

7/8/11 RP 15-18,37. 

The new judge had received Donn's financial records, but he 

did not review them before denying Donn's second motion to purge. 

7/8/11 RP 5. The Court ruled that at some point "the issue of 

impossibility does become right [sic]," but he did not "believe it's 

right [sic] at this time.,,3 7/8/11 RP 38; CP 1288-89. Donn again 

3While the transcript says "right" twice, based on the context, it is possible 
that the court actually said "ripe" both times. 7/8/11 RP 38. 
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asked the new judge to clarify what Donn could do to purge, but the 

new judge refused to provide guidance, stating that he would not 

provide an "advisory opinion." 7/8/11 RP 39. Four days later, the 

new judge granted Donn's motion for in camera review and sealed 

Donn's financial records. CP 1280-84. 

Donn timely appealed the order denying his second motion 

to purge. CP 1285-89. This Court later consolidated the three 

appeals. See Comm'r Ruling dated Aug. 16, 2011. 

ARGUMENT 

A. Standards of Review 

Jurisdiction is a question of law reviewed de novo. Crosby 

v. Cnty. of Spokane, 137 Wn.2d 296, 301, 971 P.2d 32 (1999). It 

may be raised for the first time on appeal. RAP 2.5(a)(1). A 

contempt order entered in the absence of jurisdiction is void. See, 

e.g., Harbor Enterprises, Inc. v. Gudjonsson, 116 Wn.2d 283, 

293, 803 P.2d 798 (1991); State v. Coe, 101 Wn.2d 364, 370, 679 

P.2d 353 (1984) ("a contempt conviction will fall if the underlying 

order was not within 'the scope of the jurisdiction of the issuing 

court"'). Specifically here, if all property interests are not joined in 

a supplemental proceeding, any purported adjudication is void: 

If in a supplemental proceeding such a question of title is 
presented for determination, in the absence of voluntary 
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appearance by the third party, any purported adjudication of 
the title is void, if jurisdiction over the parties or the property 
has not been obtained in some manner within the 
requirements of the section. 

Junkin v. Anderson, 12 Wn.2d 58, 67,120 P.2d 548 (1941). 

"Void orders ... may be vacated irrespective of lapse of 

time." In re Marriage of Maxfield, 47 Wn. App. 699, 702, 737 P.2d 

671 (1987) (citations omitted). "There is no question of trial court 

discretion when a judgment is void." Maxfield, 47 Wn. App. at 703. 

"The court has a non-discretionary duty to grant relief." Id. 

(citations omitted). 

Cornish brought its show cause motion under the contempt 

statutes, RCW Ch. 7.21.030. CP 627. The remedies authorized 

under this statute are designed to coerce compliance, not to 

punish. See, e.g., In re Personal Restraint of King, 110 Wn.2d 

793, 756 P.2d 1303 (1988). Either way, due process is required. 

See, e.g., In re Dependency of A.K., 162 Wn.2d 632, 645, 174 

P.3d 11 (2007); In re Matter of Silva, 166 Wn.2d 133, 144-45,206 

P.3d 1240 (2009). But if the sanctions are punitive, full criminal due 

process is required. Silva, 166 Wn.2d at 141. 

Further, our courts apply a rule of strict construction to the 

contempt statutes, rejecting unclear or ambiguous orders: 
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In contempt proceedings, an order will not be expanded by 
implication beyond the meaning of its terms when read in 
light of the issues and the purposes for which the suit was 
brought. The facts found must constitute a plan violation of 
the order. State v. Int'l Typographical Union, 57 Wn.2d 
151, 158, 356 P.2d 6 (1960); 17 C.J.S. CONTEMPT § 12 
(1963). Although such proceedings are appropriate means 
to enforce the court's orders, since the results are severe, 
strict construction is required. 

Johnston v. Beneficial Mg't Corp. of Am., 96 Wn.2d 708,712-13, 

638 P.2d 1201 (1982); see a/so Graves v. Duerden, 51 Wn. App. 

642, 647-48, 754 P.2d 1027 (1988) (rejecting orders that are 

"unclear or ambiguous, or that fail to explain precisely what must be 

done"). As discussed below, this is a particular problem here. 

The trial court's authority to impose sanctions and purge 

conditions presents a question of law, reviewed de novo. Silva, 

166 Wn.2d at 140; In re Dependency of A.K., 162 Wn.2d 632, 

644, 174 P.3d 11 (2007); In re Interest of M.B., 101 Wn. App. 425, 

454, 3 P.3d 780 (2000). Contempt findings are reviewed for abuse 

of discretion. M.B., 101 Wn. App. at 454. Other legal questions are 

reviewed de novo. Go2Net, Inc. v. FreeYel/ow.com, Inc., 158 

Wn.2d 247,253, 143 P.3d 590 (2006). 

As specifically relevant here, a civil contempt order is 

erroneous if it cannot be purged or if it does not clearly specify the 

purge conditions. Brittannia Holdings Ltd. v. Greer, 127 Wn. 
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App. 926, 934, 113 P.3d 1043 (2005); In re Marriage of 

Wulfsberg, 42 Wn. App. 627, 631-33, 713 P.2d 132 (1986) 

(Coleman, J. concurring). The trial court must sufficiently specify 

the purge conditions. In re Interest of N.M., 102 Wn. App. 537, 

542 n.11, 7 P.3d 878 (2000); Wulfsberg, 42 Wn. App. at 632-33. 

And it must properly find that the contemnor has the present ability 

to purge the contempt. Brittannia, 127 Wn. App. at 934. 

B. The trial court lacked jurisdiction, power, or authority, to 
adjudicate non-parties' interests in the Master Lease, 
rendering its initial orders void and also voiding the 
contempt and subsequent orders. 

The trial court's rulings regarding Donn's, the Trust's and 

Kathryn's interests in the Master Lease, made without first joining 

them as parties, are void. Under long-standing Washington law, 

RCW 6.32.270 is the exclusive procedure for determining the right 

to possession of real property in supplemental proceedings. See, 

e.g., Junkin, 12 Wn.2d at 66. Where, as here, the trial court 

ordered Donn to release not only his own interest, but those of 

Kathryn and the Trust, without first joining either of them, its order4 

is void. Id. at 67. Its subsequent order to show cause (CP 968-70) 

and contempt order (CP 957-60) against Donn based on the 

4 Order dated February 10, 2011. CP 964-67. 

21 



original void order are, of course, also void. See, e.g., Harbor 

Enterprises" 116 Wn.2d at 293; State v. Coe, 101 Wn.2d at 370.5 

To levy execution, a judgment creditor must comply with 

court rules and procedural statutes, including CR 69 and RCW 

Chapter 6.32. Specifically, where "it appears to the court that a 

judgment debtor may have an interest in ... any real property, and 

such interest ... is disclaimed by the judgment debtor or disputed 

by another person," RCW 6.32.270 applies. In that event, "the 

court may, if the person or persons claiming adversely be a 

party to the proceeding, adjudicate the respective interests of the 

parties ... and may determine such property to be wholly or in part 

the property of the judgment debtor." RCW 6.32.270 (emphasis 

added). But where, as here, "the person claiming adversely to the 

judgment debtor be not a party to the proceeding, the court shall by 

show cause order or otherwise cause such person to be brought in 

and made a party thereto." Id. 

In Junkin, a judgment creditor sought and obtained 

execution on a car that the judgment debtor asserted belonged to 

her son-in-law, who was not joined as a party to the supplemental 

5 This moots the remaining orders: Order dated April 4, 2011 (CP 961-
63); Order dated July 8, 2011 (CP 1288-89); Order dated June 8, 2011 
(CP 1276-77); Order dated June 23, 2011(CP 1278-79). 
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proceedings. 12 Wn.2d at 60. The Court held that in such 

circumstances, "any purported adjudication of the title is void." Id. 

at 67. The Court thus reversed. 

Despite Donn's insistence that Kathryn's and the Trust's 

absence left the court without any authority to proceed, neither the 

court nor Cornish made them parties to the supplemental 

proceedings until after the court had ordered Donn to release their 

interests and held him in contempt.6 Under RCW 6.32.270, the 

court had no authority to adjudicate the ownership of the Master 

Lease without them. Junkin, 12 Wn.2d at 66. And because they 

were not parties to the supplemental proceedings, the court's 

orders granting Cornish's contempt motions are void. Id. at 67. 

Lest there be any doubt on this point, when Cornish finally 

moved to join Kathryn and the new trustee in late April 2011, 

Cornish itself argued to the trial court that RCW 6.32.270 is the 

"exclusive procedure" in these circumstances, citing Junkin. CP 

1054-55. Yet Cornish did not then ask the court to withdraw its 

6 While Kathryn and the new trustee filed affidavits prior to being joined, 
"Appearance of a nonparty as a witness is not an appearance for the 
purpose of submitting to the jurisdiction of the court." In re Special 
Inquiry Judge, 78 Wn. App. 13, 16, 899 P.2d 800 (1995) (cites omitted). 
A "party is 'an interested litigant whose name appears of record as a 
plaintiff or defendant, or in some other equivalent capacity, and over 
whom the court has acquired jurisdiction.'" Id. (quoting Junkin, at 71). 
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February order requiring Donn to sign, or its March contempt order. 

Rather, Cornish continued to defend the contempt sanctions 

against Donn, even after Kathryn and the Trust were joined and 

that action was (and is) ongoing. 

Cornish's failure to acknowledge its own error in not joining 

Kathryn and the new trustee at the outset is troubling. This Court 

should reverse and dismiss the contempt action against Donn (who 

has personally complied with the court's orders to the extent 

possible, as discussed below). This will allow the pending action 

against Kathryn and the Trust to proceed. This is an independently 

sufficient ground on which to reverse and dismiss the contempt 

against Donn. 

c. Donn had no duty to "clear title" under the option - to 
which he was never a party - and the trial court's orders 
requiring him to do so violate court rules, statutes, and 
Donn's due process rights, and are thus void. 

The trial court's orders requiring Donn to "clear title" under 

the option agreement are legally baseless, contradict existing final 

orders, and violate Donn's right to due process, and are therefore 

void. The trial court dismissed Donn from Cornish's option claim. 

158 Wn. App. at 214, 232. This Court also noted that he was not a 

party to the option and that the trial court rejected Cornish's attempt 
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to disregard Virginia Limited's corporate form. Id. Cornish did not 

petition for review on these issues. Id. 

Yet on remand, the trial court summarily ruled that the option 

"obligates . . . Etherington, 'to the extent of his interest in the 

property,' to transfer to Cornish clear title .... " CP 596 (emphasis 

added). As noted above, however, this internal quote is a misquote 

of the option agreement, which actually says: 

Virginia Limited, as part of the consideration for this Lease 
agreement which directly benefits Virginia Limited, and 
Etherington, to the extent of its interest in the Property, 
grants to Cornish College the privilege ... to purchase the 
Property on the terms and conditions set forth hereinafter. 

CP 732 (emphases added). Donn has been fully adjudicated a 

non-party, so he has no legal duty under the option agreement,? 

Yet the trial court went on to enter an order to show cause, 

ruling that Donn (and his marital community, which also has no 

interest or duty under the option) "breached their obligation under 

the ... Option to Purchase to deliver Cornish clear title, 'free of the 

Master lease and free of any leases to or other claims of any 

tenants.'" CP 790. It did so even though Donn had signed all 

necessary documents to release Virginia Limited's ownership 

7 Donn was the lessor under the sublease portion of the agreement, but 
that interest would create no personal duty to "clear title" to property that 
Donn did not own under any legal theory. 
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interest. CP 567-79. The court then held Donn in contempt for 

failing to "specifically perform" "his" "obligations" under the option 

agreement. CP 797. 

The trial court grossly violated Donn's right to due process, 

disregarding prior final orders, court rules, and required statutory 

procedures. As noted above, due to the limited jurisdiction of 

courts in supplemental proceedings, orders that fail to comply with 

court rules and statutory procedures are void. Junkin, 12 Wn.2d at 

65-67. Here, both the trial court and this Court had recognized - in 

final orders/holdings - that Donn is not a party to the option and 

has no duties under it. If the trial court wished to somehow re­

litigate that issue - a questionable proposition under principles of 

claim and issue preclusion - at the very least it would have had to 

hold a hearing in which the issue was re-adjudicated. As explained 

above, assuming any further proceeding on the subject is proper, 

under the statute Donn would be entitled to a jury trial regarding his 

alleged "ownership" interest. RCW 6.32.270. And even if a 

summary proceeding were possible, at the very least there would 

have to be some kind of proper motions practice (CR 56? CR 60?). 

The trial court's orders imposing a duty on Donn to "clear title" are 

void and should be reversed. 
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D. The trial court erred in ordering Donn to demand 
Kathryn's signature over her consistent objections and 
in violation of his statutory and fiduciary duties. 

Donn was ordered to ask Kathryn to sign documents 

releasing her share of the community's 25% interest in the Master 

Lease. See, e.g., CP 597. Kathryn repeatedly told Donn that she 

would not release her undivided one-half community interest. CP 

823, 921. As discussed below, Donn cannot release Kathryn's 

interest without violating his fiduciary duty to Kathryn and his 

statutory duty to manage assets for the community's benefit. The 

trial court had no legal authority to impose this condition on Donn, 

much less to hold him in contempt for failing to comply. 

Community property "is a special form of partnership," under 

which each spouse owns an undivided one-half interest in every 

community asset. Peters v. Skalman, 27 Wn. App. 247, 251, 617 

P.2d 448 (1980). Spouses owe each other "the highest fiduciary 

duties" and a statutory duty to manage assets for the community 

benefit. Peters, 27 Wn. App. at 252 (citing H .Cross, The 

Community Property Law in Washington, 49 Wash. L. Rev. 729 

(1974)). Thus, while either spouse "acting alone, may manage and 

control community property" (RCW 26.16.030), he or she may "act 

alone only if he or she acts 'in the community interest"': 
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A spouse is required to act in good faith when managing 
community property, and a disposition of community funds is 
within the scope of a spouse's authority to act alone only if 
he or she acts '''in the community interest.'" 

In re Marriage of Chumbley, 150 Wn.2d 1, 9, 74 P.3d 129 (2003) 

(citing In re Marriage of Schweitzer, 81 Wn. App. 589, 597, 915 

P.2d 575 (1996) (quoting Hanley v. Most, 9 Wn.2d 429, 461 115 

P.2d 933 (1941))). When one spouse acts in the community 

interest, then the other "is without power to frustrate [his] acts." 

Chumbley 150 Wn.2d at 9 (citing H. Cross, The Community 

Property Law in Washington (Revised 1985), 61 Wash. L. Rev. 13, 

82-83 (1986)). 

Even before RCW 26.16.030 was enacted, a husband 

exclusively managing community property "had to act for the best 

interests of the community." H. Cross, Equality for Spouses in 

Washington Community Property Law-1972 Statutory Changes, 48 

Wash. L. Rev. 527, 541 (1973) (citing Hanley, 9 Wn. 2d at 461; 

Jarrett v. Arnerich, 44 Wn.2d 55, 265 P.2d 282 (1954)). If he did 

not, his transactions were voidable. Proctor v. Forsythe, 4 Wn. 

App. 238, 242, 80 P.2d 511 (1971). RCW 26.16.030 does not 

extinguish this duty, but extends it to both spouses, In re Marriage 

of Matson, 107 Wn.2d 479, 484, 730 P.2d 668 (1986): 
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The demise of the rule in this state that the husband was 
deemed to be the sole manager of all community property in 
favor of the "equal manager" concept (see RCW 26.16.030) 
has not resulted, however, in the demise of a fiduciary duty. 
Rather, the duty has become gender neutral. 

As ordered, Donn encouraged Kathryn to release her 

interest. CP 822. Kathryn refused - she would have been 

releasing her interest without compensation. CP 823. When Donn 

re-raised the issue, Kathryn still declined, adamantly refusing to 

release or to sell her interest (CP 921): 

I have made clear to my husband, Donn, that I am not going 
to relinquish whatever legal right I have or control with 
regard to the Lease. I have heard various perspectives on 
what value my interest in the Lease may have. In light of the 
various opinions and competing perspectives, I have not 
reached a conclusion and do not have any confidence in any 
number. Accordingly, I have made clear to Donn, each time 
he has raised the subject, not only that I will not release my 
interest, but my interest is not for sale - period. 

Donn "alone" could release Kathryn's interest only if it was in 

the community interest. RCW 26.16.030; Chumbley, 150 Wn.2d at 

9; Cross, 48 Wash. L. Rev. at 535. It is not in the community 

interest to release Kathryn's interest for no consideration and 

against her wishes. Thus, Donn simply has no statutory authority 

to act alone in this matter. Cross, 48 Wash.L.Rev. at 541. If he 

did, Kathryn could void the release. Proctor, 4 Wn. App. at 242. 
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And Donn would breach his fiduciary duty to Kathryn if he 

released her interest in the Master Lease. Acting alone to release 

Kathryn's interest would be entirely self-interested, purging Donn's 

contempt, but depriving Kathryn of her interest. As further 

discussed below (infra, § F), acting for his own benefit to Kathryn's 

detriment - and against her express wishes - would plainly breach 

his fiduciary duty, and the court could not order him to do so. 

E. The trial court erred in holding Donn in contempt for 
failing to sign away the Trust's interest because Donn 
had properly resigned as trustee. 

The trial court erred in holding Donn in contempt for failing to 

sign away the Trust's Master Lease interest because Donn properly 

resigned as trustee on advice of counsel to avoid an obvious 

conflict of interest. The trial court orally ordered Donn to sign away 

the Trust's interest in the Master Lease on February 4, 2011. 

2/4/11 RP 14. On advice of counsel, Donn resigned as trustee on 

February 8, 2011, avoiding his obvious conflict of interest with the 

Trust's beneficiaries - the children and grandchildren - were he to 

sign away their interests simply to avoid a contempt citation. CP 

810, 817, 820. The trial court entered its written order requiring 

Donn to sign on February 10, 2001. CP 597. Long after Donn had 

resigned, the trial court finally entered its contempt order on March 
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25, 2011, still finding that Donn "refused to perform acts that are 

within his power to perform." CP 796-99. 

As noted above, a coercive contempt order must proffer the 

contemnor the keys to his prison: he must be able to comply with 

the court's order and thereby purge his contempt. M.B., 101 Wn. 

App. at 439. But here, Donn was no longer the trustee when the 

court "found" that he had the present ability to comply by signing as 

trustee. It was then literally impossible for Donn to sign as trustee, 

rendering the contempt order purely punitive. See, e.g., M.B., 101 

Wn. App. at 438-40 ("should it become clear that the civil sanction 

will not produce the desired result, the justification for the civil 

sanction disappears"). Since Donn was not afforded full due 

process protections before this punitive sanction was imposed, this 

contempt order must fall. Id. (citing, inter alia, United Mine 

Workers v. Bagwell, 512 U.S. 821,114 S. Ct. 2552,129 L. Ed. 2d 

642 (1994); King, supra, 110 Wn.2d 793). 

And Donn's decision to resign was legally compelled: 

A fiduciary faced by a problem of conflict of interest should 
not use his dual position to deal for his own self-interest ... 
in the disposition of ... trust property without prior court 
approval. ... He cannot serve two masters, and if he has a 
conflict ... he must resign or seek the direction of the court 
in advance. 
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Estate of Rothko, 84 Misc. 2d 830, 838 (N.Y. Sur. Ct. 1975), aff'd, 

372 N.E.2d 291 (1977); accord Allard v. Pac. Nat'l Bank, 99 

Wn.2d 394, 403, 663 P.2d 104 (1983) ("The trustee owes to the 

beneficiaries ... the highest degree of good faith, care, loyalty, and 

integrity") (citing Esmieu v. Schrag, 88 Wn.2d 490, 498, 563 P.2d 

203 (1977); Monroe v. Winn, 16 Wn.2d 497, 508, 133 P.2d 952 

(1943)). There is no question that the beneficiaries would be 

harmed by losing a valuable trust asset without consideration. 

Donn simply could not place his interests before those of the 

beneficiaries. 

Thus, the trial court's boilerplate March 25 "finding" that 

Donn could sign away the beneficiaries' interests lacks any 

evidentiary support: Donn was no longer the trustee. Since it was 

impossible for Donn to comply, the contempt order is void. 

F. The trial court could not order Donn to breach his 
fiduciary duties to his wife and the Trust and then hold 
him in contempt for refusing to do so. 

As explained above, Donn plainly owed fiduciary duties to 

his wife (regarding marital property) and the Trust beneficiaries 

(regarding trust property). He could not comply with the trial court's 

orders to sign away their property rights without violating those 

duties. On advice of counsel, he resigned as Trustee and refused 
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to sign away Kathryn's interest. This Court should hold the trial 

court's contempt orders were beyond its authority and, therefore, 

void. See, e.g., State ex rei. Rohde v. Sachs, 2 Wash. 373,26 P. 

865 (1891) (where trial court had no authority to order attorney to 

apologize to court, its contempt order void); State ex rei. Martin v. 

Pendergast, 39 Wash. 132, 81 P. 324 (1905) (same). 

Whether the court had the authority to order Donn to violate 

his fiduciary duties is a question of law, reviewed de novo. A.K., 

162 Wn.2d at 644; M.B., 101 Wn. App. at 454. Donn told the trial 

court that he could not give away trust property, or marital property, 

without violating his fiduciary duties. The trial court did not make 

findings or rulings to the contrary, but simply maintained the 

requirement and the $1,000 per day sanctions. This Court should 

reverse on this independently sufficient ground. 

G. The contempt order was not sufficiently clear to permit 
Donn to purge his contempt. 

As discussed above, contempt orders must sufficiently 

specify the purge conditions. N.M., 102 Wn. App. at 542 n.11; 

Wulfsberg, 42 Wn. App. at 631. Without "specific direction, or a 

specific time frame for the purge requirement," the contemnor does 
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not carry "the keys" to his freedom. N.M., 102 Wn. App. at 542 

n.11 (citing M.B., 101 Wn. App. at 439). 

After Donn signed documents releasing all interest in the 

Master Lease that he held in a personal capacity (including his one­

half interest in the community's interest in the Lease), the court 

ordered him to sign documents releasing the Master Lease on 

behalf of the Trust and on behalf of 2000 Terry and Virginia-Terry, 

LLC. CP 597. The court also ordered Donn to "take all reasonable 

measures to secure" Kathryn's signature releasing her community 

Master Lease interest. Id. Cornish acknowledged that neither 

Donn nor the court could force Kathryn's hand, stating U[o]bviously 

he can't make her, and neither can the Court." 2/4/11 RP 4. 

On his own behalf, on behalf of 2000 Terry, and on behalf of 

Virginia-Terry, LLC, Donn signed documents releasing the Master 

Lease. CP 567-79. Donn resigned as Trustee to avoid a conflict of 

interest. CP 810, 817. He asked Kathryn to release the marital 

community's Master Lease interest, but she refused. CP 572-73, 

822-23. The successor trustee refused Donn's requests to release 

the Trust's interest. CP 572-73, 814-15. 

In its subsequent show cause order, the court ordered Donn 

and Kathryn to sign the Termination and Release of Lease, 
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releasing the community's Master Lease interest. CP 790. This 

was the first time the court ordered Kathryn - who was not a party­

to affirmatively act. Id. The court did not repeat its directive that 

Donn try to convince Kathryn to release her one-half interest in the 

community's Master Lease interest. Id. Nor did the court address 

its prior order that Donn sign on behalf of the Trust. CP 789-91. 

The contempt order does not specifically address the court's 

prior orders (1) requiring Donn to persuade Kathryn to release her 

interest; (2) requiring Kathryn to sign the Termination and Release 

of Lease; and (3) requiring Donn to sign on behalf of the Trust. CP 

796-99. A very generous reading of the court's contempt order is 

that Donn failed to use reasonable measures to obtain Kathryn's 

signature: "By its March 7, 2001 [show cause order] the Court 

found that Etherington had intentionally disobeyed the Court's 

February 10, 2011 order." CP 796-97. But Donn's uncontested 

declaration unequivocally stated that in compliance with the 

February 10 order, he asked Kathryn to release her Master Lease 

interest, but she refused. CP 765. 

The contempt order then seems to hold Donn in contempt 

for failing to provide clear title, without specifically addressing what 

Donn allegedly failed to do that was within his power: 
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In the March 7 Order, the Court further ordered Etherington, 
on behalf of himself and his marital community, to 
specifically perform his obligations under 11 4.6 of the parties' 
Commercial Sublease with Option to Purchase, particularly 
as it concerns clearing title to 1000 Virginia of the Master 
Lease. Etherington has failed to specifically perform his 
obligations pursuant to this direction in the Court's Order as 
well, and furthermore has failed to appear or otherwise 
submit testimony establishing efforts he has made, if any, to 
secure release of the Master Lease, or otherwise establish 
that such release was impossible. The Court therefore 
further finds that Etherington has intentionally disobeyed the 
Court's Order for this reason as well. 

CP 797. The court held Donn in contempt, finding that he "refused 

to perform acts that are within his power to perform," again without 

stating the "acts" Donn failed to perform. Id. 

The purge condition provides that the $1,000 per day 

sanction "shall cease upon Etherington's performance of his 

obligations pursuant to this Court's Order," or by establishing that 

he cannot perform. Id. This is not, in any sense, a "specific 

direction ... for the purge requirement." N.M., 102 Wn. App. at 542 

n.11. At most, the purge condition directs Donn to clear title, but 

Donn had already informed the court that he could not persuade 

Kathryn to release her interest. CP 765. Nor could he sign for the 

Trust when he was no longer the trustee. CP 810, 817. In short, 

Donn could not provide clear title - or at least it is entirely unclear 

how he could have done so. 
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H. Although this too is unclear, the court appears to have 
ordered Donn to purge the contempt by purchasing 
releases from Kathryn and from the Trust, without 
finding that Donn had the present ability to comply. 

When the trial court denied Donn's motion to purge, it 

suggested for the first time, and without directly stating, that Donn 

had to buyout Kathryn's and the Trust's interests. But the 

contempt order (and its predicate orders) never addressed a buy-

out. This new purge condition was not clear enough to give Donn 

the keys to his prison. And the court not only failed to find that 

Donn had the present ability to comply, but admitted that it did not 

know what it would cost to comply or what "funds exist[ed]." 4/4/11 

RP 17. This Court should reverse. 

To provide the due process guaranteed in contempt 

proceedings, the trial court must find - as a threshold matter - that 

the contemnor has the "current ability to perform the act previously 

ordered." Britannia, 127 Wn. App. at 934 (emphasis in original). If 

a purge condition includes a financial obligation, then the court 

must find that the contemnor "had a present ability to pay the purge 

amount." 127 Wn. App. at 934 (emphasis in in original). Without 

such a finding, the contempt is "not coercive but impermissibly 

penal." Id. While the court need not "identify a specific fund," it 
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must establish "control of sufficient assets" to pay the purge 

amount. Id. 

Three days after the court entered the contempt order, 

Kathryn submitted a declaration stating that Donn had 

"encouraged" her to release her interest, but that she "informed 

Donn that [she] would not sign the document and that [she] did not 

and would not authorize him to sign [her] signature for [her]." CP 

822. The successor trustee also refused to release the Trust's 

interest. CP 815, 822. Donn confirmed that he could not convince 

Kathryn or the successor trustee to release their interests and that 

he did not have the funds to purchase their releases. CP 810. The 

court heard argument reiterating the same. 4/4/11 RP 6-7. 

Donn unequivocally argued that he had done everything he 

could do to comply - attempting to obtain releases from Kathryn 

and from the successor trustee and releasing every interest he had 

the authority to release. Id. at 7-8. Donn begged the court to tell 

him what else he could do to comply (id. at 15-16): 

If there is anything that is within Mr. Etherington's power, 
legal power, that he has not done, please tell us specifically 
today. We are not here because we are interested in playing 
any sorts of games. We have signed every document, 
whether we agreed with them or not, that was drafted .... 
We believe this evidence, this together with the 
supplemental record, evidences a man who has complied 
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with the court's order. Who has done all that he can. And 
that there is nothing yet he can do that is possible to perform 
further. 

The court denied Donn's motion to purge. Id. at 17. The 

court did not address Donn's efforts to persuade Kathryn and the 

successor trustee to release their interests. Id. at 17-19. Without 

stating that Donn was required to purchase those interests, the 

court's rationale for denying the purge motion appears to have 

been that Donn could - but did not - purge the contempt by 

purchasing releases from Kathryn and from Trust (id. at 17): 

We do not know what the cost would be, what the demands 
are, and how much it would take to release or to gain the 
release from the Trust or from Kathryn Etherington. We do 
not know what funds exist, except for the bald assertion that: 
"I don't have enough to pay." I find the evidence before me 
insufficient to purge, and for that reason deny the request 
today. 

The court's written order is even more unclear, stating that 

"Etherington has failed to submit competent, credible, and reliable 

evidence that he is unable to comply with the prior orders of this 

Court, as is his burden." CP 884. The "prior orders" never even 

mentioned the idea of Donn purchasing releases from Kathryn and 

from the Trust. CP 597, 790, 797. But the court must have been 

referring to Donn's inability to purchase the releases when it stated 

that the evidence was lacking - there was abundant uncontested 
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evidence that Donn had repeatedly asked Kathryn and the trustee 

to release the interests, to no avail. CP 810,815,822. 

Thus, it appears that the court ruled that its contempt order 

(and its predicate orders) required Donn to buyout Kathryn and the 

Trust. The only other possibility is that the court was - for the first 

time on the purge motion - adding an additional purge condition. 

Either way, due process is lacking. 

The purge condition in the contempt order does not address 

a buy-out. CP 797. It simply provides that Donn can purge by 

performing his "obligations pursuant to this Court's Order," which 

also does not mention a buy-out. Id. To read a buy-out purge 

condition into the contempt order, one would have to go back to the 

court's February 10 order, directing Donn to "take all reasonable 

measures to secure" Kathryn's signature releasing the Lease. CP 

597. This is not a "specific direction" to buyout Kathryn, and no 

reading of this language could require Donn to buyout the Trust. 

N.M., 102 Wn. App. at 542 n.11. 

The oral ruling on the purge motion also fails to provide 

"specific direction." 102 Wn. App. at 542 n.11. Again, the court 

seems to suggest that Donn can purge by purchasing releases 

from Kathryn and from the Trust. 4/4/11 RP 17. But the court does 
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not order Donn to do so or specifically state that he can purge the 

contempt by doing so. Id. The written order only confuses the 

issue further, failing to address a buy-out altogether. CP 884. 

Most problematic, however, is that the court never found that 

Donn had the present ability to comply with a purge condition 

requiring him to buyout Kathryn and the Trust. Britannia, 127 Wn. 

App. at 934. Britannia plainly requires a finding on present ability 

to comply - without one, the contempt is impermissibly penal. Id. 

The absence of a finding that Donn was presently able to comply 

alone requires reversal. Id. 

Reversal is also required where the court failed to identify 

that Donn had "control of sufficient assets" to pay the purge 

amount. Id. The court acknowledged that it did "not know what 

funds exist." 4/4/11 RP 17. Nor could the court possibly determine 

whether Donn had sufficient assets, where the court had no idea 

how much would be required to purge; i.e., to purchase releases 

from Kathryn and from the Trust. Id. 

Finally, the new purge condition could not depend on 

Kathryn and the Trust selling their interests, where the court had no 

idea what it would cost to buyout Kathryn and the Trust, what the 

"demand" would be, and whether they would sell at all. 4/4/11 RP 
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17 -18. A purge condition is valid only if the contemnor can 

"immediately purge." Silva, 166 Wn.2d at 142 n.5. A contemnor 

cannot immediate purge if he must depend on third parties to act. 

Id. (reversing a purge condition requiring the contemnor to enroll in 

treatment, where third parties had to facilitate his enrollment). 

Donn cannot control whether Kathryn and the Trust sell, and 

Kathryn unequivocally stated that she would not sell. CP 921. 

Thus, Donn's ability to purge by purchasing the releases is "outside 

of his controL" Silva, 166 Wn.2d at 142 n.5. 

In sum, the contempt order has at best been a moving 

target. First Donn was simply to sign for himself, the community 

and the Trust. Then Donn had to obtain Kathryn's signature. Then 

Kathryn - a non-party - also had to sign. Then, despite learning of 

his legally-required resignation as trustee, the trial court maintained 

that Donn still had to sign as trustee. Then Donn had to obtain the 

successor Trustee's release. No contempt order has ever required 

Donn to buy-out the Trust and community interests, yet the trial 

court orally stated that Donn had failed to "prove" that he could not. 

As discussed below, he did prove it, but the trial court denied his 

second purge motion without even reading the documents. The 

contempt order is void for vagueness. 
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I. Donn proved that he did not have sufficient assets to 
purge by purchasing Kathryn's and the Trust's interests. 

Beginning with the first motion to purge and culminating with 

5,000 pages of sealed financial records, Donn presented detailed 

evidence showing that he did not have sufficient assets to purchase 

the other Master Lease interests. The trial court and the new judge 

ignored this evidence, denying Donn's motions to purge. 

In Donn's first motion to purge, he plainly told the court that 

he could not purchase Kathryn's and the Trust's interests. CP 806, 

811; 4/4/11 RP 8, 13. Denying Donn's motion, the court 

acknowledged that it "d[id] not know what funds exist[ed]." 4/4/11 

RP 17. Donn begged the court for guidance on how to "satisfy" the 

court that he could not pay, apologizing for having failed to do so. 

Id. at 17-18. The court refused, ruling that it would not "pre-judge." 

Id.at18. 

Donn then submitted 5,000 pages of financial records, 

asking the court to review them in camera and seal them. CP 930-

32. These records prove that Donn did not have sufficient assets to 
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buyout Kathryn and the Trust.8 Cornish acknowledged that it had 

copies of these records for more than a year. CP 972. 

Donn moved to purge a second time, providing additional 

financial information showing that he had negative income and 

insufficient assets to buyout Kathryn and the Trust. CP 887-98. In 

2009, Donn's adjusted gross income was negative $683,395. CP 

1014; 4/26/11 RP 3-4. Donn and Kathryn's home had $53,000 in 

equity. CP 1044. Donn had personal property worth $34,000, and 

his bank accounts totaled $24A30. CP 1045, 1047. Donn and 

Kathryn were still encumbered by a $310,000 promissory note. CP 

1045. 

What little Donn had was far less than Kathryn's and the 

Trust's interests were worth. CP 917, 921. In 2007, the Master 

Lease was appraised at $1.25 million. CP 1045. Neither Kathryn 

nor the successor trustee could precisely estimate the value of their 

interests. CP 917, 921. As mentioned above, this is why Kathryn 

refused to sell. CP 921. In any event, Donn could not pay. 

8 These records are under seal, so Donn will not refer to specific 
information. CP 1280-84. Donn refers the Court to the sealed records 
pages DE 00171-75 and DE 02046-49 for an overview of Donn's assets 
and liabilities. 
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By the time of the ruling on Donn's second purge motion, the 

new judge had been assigned. CP 1216-19. He did not review the 

financial records before denying Donn's motion, ruling that the 

"issue of impossibility" was not yet ripe. 7/8/11 RP 5, 38.9 

In short, Donn proved that he did out have "control of 

sufficient assets" to purge the contempt. Britannia, 127 Wn. App. 

at 934. Since he did not hold the keys to his prison, the contempt is 

impermissibly penal. Id. 

2011. 

CONCLUSION 

Curio user and Curiouser! 

(Lewis Carrol, ALICE'S ADVENTURES IN WONDERLAND, Chpt. 2) 

The Court should reverse. 

'J ,~ 
RESPECTFULLY SUBMITIED this ~ day of December, 

W. a ers, WSBA 22278 
Shelby . Frost Lemmel, WSBA 33099 
Paul M. Crisalli, WSBA 40681 
241 Madison Avenue North 
Bainbridge Is, WA 98110 
(206) 780-5033 

9 Four days later, the new judge granted the order to review the financial records 
in camera. CP 1280-82. 
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CERTIFICATE OF SERVICE BY MAIL 

I certify that I caused to be mailed, a copy of the foregoing 

0~ 
BRIEF OF APPELLANT postage prepaid, via U.S. mail on the _A._} 

day of December 2011, to the following counsel of record at the 

following addresses: 

Attorney for Respondent 
Cornish College of the Arts: 

Richard C. Yarmuth 
Rachel L. Hong 
Yarmuth Wilsdon Calfo PLLC 
818 Stewart St Ste 1400 
Seattle, WA 98101-3311 

Attorney's for Kathryn 
Etherington and the Pamela G. 
Etherington-Rockenbach Family 
Trust 

Neil A. Dial 
Foster Pepper, PLLC 
1111 Third Avenue, Suite 3400 
Seattle, WA 98101-3299 
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2.0 

oC):GMMERCIft:L SUBLEASE 
WI:r.H :0.p:;riI@.N.·:fQ~p..U·R@HASE 

Grantors (Lessor/Subless?r): 1000 Virginia LImited Partnership, a Washington limited 
partnershipi Donn Etherington, Jr. . 
Grantee (Lessee): Cornish College of the Arts, a Washington public benefit corporation 
Legal Pescl'iptlol1 (abbrsvlat9d): Lots 1 and 2. Block 40, Second Additlon to the Town of 
Seattle,Klng County, Washington. Additional legal on page 1. 
Assessor's Tax Parcel ID#: __________________ _ 

1.1 LessorlVirginla limited. 1000 VIRGIN)A I..IMITED PARTNERSHIP, a 
Washington limited partnership. 

1.2 Sublessor/Etherington. Donn Ethelingto\\ Jr, 

. 1.3 Lessee/Cornish College. CORNISH COLLEGE OF THE ARTS, a' 
Washington public benefit corporation. 

S.ublea·se Agre9ment 

2.1 Sublease. Etherington hereby subleases to Cornish College and Cornish 
College hereby subleases from Etherington the leased Premises (as defined in section 3.1) on 
the terms and conditions set forth herein .. 

2.2 Mss\er Lease. T(lis Lease is a sublease, ~rered into by Sublessor In 
accordance with the terms of that certain dated / /J ::51.- between Virginia 
Limited as lessor and Sublessor as lessee (the "Master Lease"). VirginIa Umited and Sublessor 
represenl and warrant to Lessee tl1at (I) Ihe copy of the Master Lease provided \0 Lessee Is a 
true and correct copy of the Master Lease and aU amendments or modifications thereof, if any, (iI) 
the Master Lease is in full force and eilec\ and has not been amended or modified, and (Iii) no 
default on the pari of Virginia Limited or Sublessor exists under the Master Lease. 
Notwithstanding 'he existence of the Master Lease, Virginia limited and Sublessor agree til at all 

. of the obllgatiQns of Cornish College with respect to the Leased Premises are set forth in this 
Sublease, and 'that Cornish College has no responsibility, obligation or liabll\ty with respect to any 
obligation of Sublessor under the Masler Lease. 
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.1 
2.3 Consent of Lessor/Reoognltlon Aqreement. Lessor hereby consents to 

2 this Lease, and agrees that In the event the Master Lease terminates for any reason, including 
withOLll IImltation, by reason of (i) any default by Sublessor thereunder, (Ii) any exercise by any 

3 party thereto of any tight of tennll'iatiol'l provided therein, or (iii) as the result of the mutual 
agreement of the parties thereto, such termination of the Masler Lease shall not resull in the 

4 termination of tllis Lease, and Lessor shall recognize this Lease, and this Lease shall continue, 
as a direct lea.se between Virginia Limited as lessor and.~.0.T.\~~. goll~~ ?l~ks..§§~. _______ . ______ -' -"""-'" 

__ 5 .. -,,- -- '--"-' .... - ._--" .... _ ..... - ... _". ...... _. 
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3.1 The Leased Premises. The Leased Premises is the bottom two i1oors, 
excepl the garbage chute and dumpsters, mechanical rooms, emergency egress stairs, 
apartment lobby (top and bottom), electrical room, elevator room and first floor loading dock, of 
that property (the "Property") commonly known as 1000 Virginia12000 Teny Avenue, Seattle, 
Washington, and more fully described as follows: 

Lots 1 and 2, Block 40, Second Addltlof'\ to the Town of Seattle, 
as laid off by the heirs of Sarah A. Bell "Deceased", commonly 
known as heirs of Sarah A. Bell's 2nd Addition to the City of 
Seattle, according to the plat recorded in Volume 1 of Plats, 
page 121, in KIng County, Washington. 

Lessee shall also have the rlght.s to use the first floor loading dOCK, run a ventilation duct 
up the side of the trash chute chase to the roof of the building iocated on the Property (the 
"Building") and place a fan on the foot of the Building. Lessee agrees that Its use of the loading 
access on the first floDr shall be non-exclustve, and that Sublessor and other occupants of the 
Bullcting may LIse such loading access for its intended use and as a location 'for the dumpsters 
serving the upper four floors of the Building. Lessee shall be respo~sible for al\ costs of installing 
and maintaining such ventilation duel and fan, and shall hold Sublessor harmless against and 
from any liability arising out of such Installation and maintenance. Sublessor w11\ provide 'Lessee 
with Keys to all rooms on the first two floors of Ihe Building {e.g. mechanical and electrical rooms) 
notwithstanding thaI they are not inCluded withln·the Leased Premises. 

3.2 Term of Lease. This Lease shall commence on the 1.1 day of June, 2005. 
ihis lease sllal\ terminate on the 31'" cay of December, 2006. Notwithstanding the foregoing, 
Lessee shall have access to the leased Premises commencing of'\'May i, 2005 fo), the purpose 
of commencing Its improvements In the Leased Premises, without payment of rent. 

21. . 
3.3 Monthly Rent. The monthly rental Shall be (1) Five Thousand. and No/100 

Dollars ($5,000.00) for the period from June 1, 2005 through December 31, 2005, and (ii) Seven 
Thousand Five Hundred and 1'010/100 Dollars {$7,50D.OD) thereafter .. All payments shall be in 
U.S. currency. All rental payments shall be payable in advance on the 'l.1 day of each calendar 
month. 

22 

23 

24 

25 

26 

3.4 Emptying of Storage Units/Demolition of Interior Walls. Prior to MaY'1, 
2005, Ether'lngton will cause all storage units in ihe upper floor. of the Leased Premises to be 
emptied, and alilrash remaining to be removed from such upper floor. Prior to May 31, 2005) 
Etherington sha\1 cause a1\ storage units ill the Leased Premises to be emptied, and all trash 
remaining to be removed from the Leased Premises. If Clny storage unit contents or trash remain 
In the Leased Premises after such dates, Lessee may atrange for the siorage off-site of any such 
contents and dispose of any such trash, and deduct the cost of any such storage and/or disposal 
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. 1 

2 

3 

4 

from the .firsl month"enl ooming due hereunder. Demolition of the existing interior walls irl the 
Leased Premises wlH " the responsIbility of Cornish College, at its own cost. If any permits are 
required for the demolith, of the interior walls, Cornish College shall be responsible for obtaining 
the required permits. 

3.5 Place of Pavmeih.l>.11 payments of rents shall be made at: 

.Elonn Elberioglon, Jr • 
.s ".. ....... .., "-'12(,)0 WMITingtbn 'Stree\" - . -

6 

7 

B 

9 

10 

Ii 

12 

'\3 

14 

15 

16 

17 

1B 

19 

20 

Wenatchee, WA 9880'1 

or at sucll olher place as Etherington may direct In writing. 

3.6 Late Payment Penalty. If payment is received later than 5:00 p.m. on the 
10Ul day of tne month, there shall be a late payment penalty in additiOTl to 111e rental payment 
due. The late payment penalty shall be five percent (5%) of the late payment. 

3.7 Assignmeni or Subletting. Cornish College m8Y not assign this Lease or 
sublet the Leased Premises, without the prio~' written consent of Etherington, which consent shall 
not be unreasonably withheld. 

3.B Use. The Leased Premises shall be used by Cornish College for the 
purpose of conducting a private education business, and 'for no other purpose. Sublessor 
aclmowiedges that the initral contemplated use of the Leased Premises for a "scene shop" and for 
classrooms Is permitted as a componellt of Cornish College's private ,education bUsiness. 

3.9 Conditlon and Care of Leased Premises. St'.lbject to the performance by 
Etherington of his obligations under Section 3.4, Comlsh College accepts the Leased Premises In 
its present condition and agrees to keep the Leased Premises in a good clean condition; to 
commit no waste thereon: to obey all laws and ordinances affecting the Leased PremIses; to 
replace all glass brolten or creclted; and', subject to the provisIons of Section 3.11, to repair a1\ 
damage to the Leased Premises caused by Cornish College or Hs agents, employees, or 
Invitees. Etherington shall be responsible for the repair of i:lny damage to the Leased Premise.s 
caused by occupants of the Bul1dlng other than Lessee, 

3.10 Structural Chances or Remodeling. Except for the demolition worl, 

21 .. 

contemplated by Section 3.4. and the construction of tl,e tenant Improvements reql1lred for 
Cornish College's 'scene shop" and classrooms, whIch are hereby approved by Etherington and 
Lessor, , Cornish College shall not m.al(e any structural" or remodeling changes wlthoul prior 
wrlt\el1 approval of Etherington. Cornish College Lmderstands any Improvements made shall nol 
abate the rent and shall be tile property of Etheri[lgton at the termination of this Lease, unless 
otherwise agreed to In writing by EtherIngton, and unless Cornish 'College exercises the Purchase 
Option (as defined in SeGtion 4.1) 22 

23 

24 
3.11 Destruction of Leased PremIses. 

25 

26 

(a) Partial Destruction. In case of partial des\ruGtion or injury to the Leased 
Premises by fire, the elements or other casualty, and j[ this Lease is not terminated by either 
Etherington or Lessee pursuant to the prOVisions of this Section 3. i 1, Etherington shall, unless 
otherwi~e agreed in writing, repair the Leased Premises to its cond"ition prior to such casualty as 
soon as reasonably practical aner the date of such casualty, provided that Etherington's 
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obligation to so rebuild shall be limited to the amount of the proceeds of the insurance that are 
requlred to be carried pursuant to Section 3.15(a) (whether or not such Insurance is in effect). If 
the casualty Is uninsured (e.g., earthquake), or If tile proceeds of the insurance are for any 
reason insufficient to rebuild the Leased Premises to substantially thelr condition prior to the 
casualty,.and Etherington does not rebulld the Leased Premises to substflotially their condition 
prior to the casualty, Cornish College may elecl to terminate this Lease by written notice given to 
Etherington, In which event Cornish College shall be reimbursed by Etherjngton for the cost of the 
tenant improvements con?tructed by Cornish ~~.I.I.~§~.!.~:_.~~~~_s~a.lI .. b.~ .. ~~_~~~b'!y sb.§.\gd.Jilltli 

. 'cemplet!on of'cmyrepairs:- . -- -- ._ .... - .- - .. 
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(b) Substantial Destruction. If the damage to the Leased Pn,lnllses Is 50 
substantial that repair of such damage will requIre more than 180 days to complete (or will require 
more than 90 'days to complete if SUch casual1y occurs after January 1, 2008), then either 
Etherington or Lessee may elect, by wl'ilten notice given to the other not later than thirty (30) days 
after the date of such casualtY,to termlnale this Lease effective as of the date of s\Jch casualty. 

(c) Purchase Option. The termination of this Lease by either Etherington or 
Lessee pursuant to the provisions of this Section 3.11 shall not terminate the Purchase Option, 
wbich Purchase Option shall remain in full force and effect nolwithslanding any sLlch termination 
of this Lease. 

3.12 Condemnation of Leased Premises. 

(a) Partial Taking. If part of the Leased Premises shall be tal~en by any 
competent authority for any public or quasi publlc use or purpose, but the portion of the Leased 
Premises not taken continues to be suitable. in the judgment of Lessee, for the conduct 01 
Lessee's business, this Lease shall not terminate, but the rent shall be eqL;litably abated .. 

'. 
(b) Total Taking. If the whole of the Leased Premises shall be taken by any 

competent authority Tor any public or quasi public u::;e or purpose, or if suctJ authority shall take 
such portion of the Leased Premises that the portion l1?t tal~en Is [lot sullable, in the judgment of 
Lessee, for the conduct of Lessee's business, then -Lessee may elect, by written notice given to 
Etherlnglon not Ipter than thirty (30) days aflel' ihe dale of such taking, to terminate this Lease 
effective as of the date of such la\<ing 

(c) Entitlement to Damaqes. All damages awarded for any tal<ing shall 
belong to and be the properly of Ether'lnglon, except that (I) Cornish College shaU be entitled to 
thal portion of the award allooable to the Purchase Option, (1\) .nothing herein shall be construed 
as precluding Cornish College from asserting any claim Cornish College may have against SllCh 
public authority for tal<ing of the property of Cornish College, disruption or relocatiqn of Cornish 

21, College's bOsiness, and any such damages shall belong to Cornish College, and (iii) if the taking 
arises out of the physical condition of the Properly (rather than the condemnor's need to use the 
Property for another purpose), Cornish College shall be 6r1tltled to make a separate claim for the 
value of the lenan! improvements constructed or installed b~ Cornish College, notwithstanding 
thai such tenant improvements may be considered fixtures or pari of the realty and would be the 
property of Etherington upon the termination of this Lease .. 

22 

23 

24 

25 

26 

3:13 Service of Notices. All notices shall be in writing. All notices 10 be given 
to Cornish CoUege may be served on Cornish College personally, or on any person of majority al 
1he demised Property, or by leaving said notice on the demiserJ Propert)'. or by sending notice by 
U. S. iVlan, postage prepaid, .addressed 8S follows: . 
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2 

3 

Altention: Vicki Clayton 
Corn'lsh College of the Arls 
1000 Lenora Street 
Seallle, WA 98121 

or sLich ollier place as Cornish College may direct in writing, 
4 

, All notices to be given to Virginia Limited or Etheringtof} may be 5~ryesU?D,_ , 
.. ,J? _ Vif§inla -{;:il'l'Jlted 'Or -Etherington personally, or by 'sel1Clin'g 'notice' b)T lJ:' t{' Mail :~postage prepaid, 

aclclressed \0 Virginia limited or Etherington at: 
6 

7 

8 

1000 Virginia Limited Partnership 
1200 Wasl1ington Street 
Wenatchee, WA 9880'1 

or such other place as Virginia Limited or Etherington may direct In wrlUng, 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Notice shall be deemed del\vered on the date of delivery if personally delivered 
or on the date of postmark if ~alled, All notice periods sl1all begin and end Qn midnight. 

3,14 Vacating Upon Termination, Cornish College further covenants and 
agrees that upon the expiration of said term (rt' Cornish ,College elects not to purchase the 
property as set forth herein), o~ upon the termination of the Lease for any cause, CornIsh College 
will at once peacefully surrender and deliver up the whole of the Leased Premises together with 
all Improvements thereon to Etller'lngton', Etherington's agents or assigns unless Cornish College 
shall have acquired the right to remain through another written agreement or written extension of 
this Lease, Cornish College will return the Leased PremIses broom clean, and In good condition 
and repair, , reaso(1able wear and tear and damage by casualty e:xcepted, Lessee shall have no 
obligat1on to restore the Leased Premise's to any prior condition (Includln\;l, withoul limitation, no 
obligation to replace any storage units demolished pursuant to Section 3,4 and no obligation to 
remove any improvements or alterations made In accordance with Section '3A 0). Cornish 
College agrees to pay Three Hundred and Noli 00 Dollars ($300,00) per day for each day 
Cornish College remains upon the Leased Premises after expil"ation of th.e Lease, Remaining on 
the Leased Premises and paying the Three Hundred and Nof1 DO Dollars ($300.00) penalty shall 
not ~reate a new Lease term Of a new tenancy of any l(ind. 

3,15 Inslirance, 

(a) Property Insurance, Etheringlon cr Virginia Limited shall at its expense', 
maintain on Ihl3 Property a policy of standard tire Insurance with extended coverage 1,11 an Elmourit 

21, , of lis replacemenl value, 

22 

2.3 

24 

25 

26 

(b) Personal Property., Cornish College shall be responsible for PToviding 
fire and casualty insurance on Cornish College's own personal properly, records and business 
equipment. 

(0) LIability Insurance, Cornish College snail at Cornish College's expense 
maintaIn comprehensive liability Insurance on 1he Leased Premises in an amounl not less than 
One lv1illion and No/100 Dollars ($1,000,OOQ,OO), Etherington Clnd 1000 Virginia shall be an 
additional insured on such policY, 

(d) Delivery of Policy, Cornish College shall deliver to Ether'lngton a copy of 
the policies and the declaration pages prior to entry on the Property, , 
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3.16 Waiver of Subrogation. Etherington and Com ish College shall each 
2 procure, If obtainable without payment of an additional premium, an appropriate clause in, or an 

endorsement on. any policy of ftre OJ' extended coverage Insurance covering the Property or the 
3 Leased Premises, , and the personal properly, fixlures and equipment located In or on the 

Property or the Leased Premises and any lIablllly polloy for lile Property or the Leased Premises, 
4 PI.II<l'::"lt to which the insurance companies waive subrogation or consent to a waiver of right of 

recovery, aile. conditioned upon a pariy having ob~.in~9 .~.~!! cl~~.s~s .9.r..endorsemllil\il.or.w.aIY.er . 
. ,5 .. of subrogation or l,~nser'it to 'a'waiver 'of riglit of recovery, such party hereby agrees that it shall 

not make any claim against or seel< to recover from the other for any loss 01· damage to ~s 
6 properly, or the property of tile other, resulting frorn fire or other hazards covered by such 

insurance, notwltl,standing other provisions of this Lease; provIded, howev~r, that the release, 
7 discharge, exoneration and covenant not to sue herein contained snail be limIted by the terms 

and provisions of the waiver of subrogation clausas or endorsements consenting to a waIver of 
8 right of recovery, and shalt be coextensive therewith. lf either Etherington or Cornish College is 

unable to obtain s.uch clause or endorsemenl or Is able to obtain such clause or endorsement 
9 only upon payment of an additional premium. such· party shall promptly give the other party notice 

to that effect, in which event Hle other party shall have the right to pay such additional premium, 
·10 and ·Llpan such payment, the party whose insurer requires such payment shalt promptly pl·ocure 

i1 

12 

13 

14 

15 

16 

17 

18 

19 

such clause or endorsement . 

3.17 Taxes .. Etherington shall pay all real property taxes on the Property. 
Cornish College will pay aU parsonal property taxes for equipmel11 or Inventory maintained on the 
Leased Premises and will pay all other taxes relative to the operatlon of any busIness by CornISh 
College on the Leased Premises. Cornish Colle~e as a non-profit educatlona! InstItution may 
apply for property tax relief for the P~Dperty. If any such relief Is granted, the amount of any 
reduction in real property tax.es ·oU1erwlse payable by Etherington shat! be credIted against the 
payments or rent nexl coming due hereunder. 

3.18 Mainlenance and Repair by Etherington.. Etherington shall be 
responsibte for maintaining the roof, the outside appearance of the Bullding, and the structural 
lntegrity of tM Building \0 the extent It affects the Leased Premises. 

3.19 Maintenance and RepaIr by CornIsh College. Cornish College shall be 
responsible for all interior maintenance and repair of the Leased Premisos, including paint, 
carpet, fJ\umbing, electric21i and mechanical. 

3.2D Utitlties. Comish Co\lag~ sha\1. be responsible -for Eiid pay all utilities 
serving the Leased Premises inciuding, but 110t limited to water, sewer, garbage, gas and 

2', electricity. 1000 Virginia GUITently pays the entire water and sewer b!ll for the Property. Cornish 
l . College shalt reimburse 1000 Virginia at a 1/63r; pro rated share of such costs wIthin 30 days of 

delivery of the applicable utility bill. Garbage, gas and power are separately metered to the 

20 

22 

23 

2.4 

25 

26 

Leased Premises. . 

3.2'1 Security System/Fire Alarm. Cornish College shall assume the lease 
with Guardian of the existing security system for the Leased Premises, and shall be responsible 
'for all costs thereof, bul Etherington shall pay the expense associated with any false alarms due 
\0 occupanls of thai portion of the Property nol 'lnciuded within the Leased Premises ("Lessor's 
Property"). 

3.22 ,1nsoeciion. Etherington shall have the right at all reasonable times 
, during the business hours to enter and inspecl the Leased Premises. 
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3.23 Indemnity/Hold Harmless. CornIsh College agrees that at the sale option 

- .-5 

6 

of Etherington, Cornish College shall either indemnify or shall defend and hold Etherington and Its 
officers, employees, contractors and agsnts harmless irom all claims (including claims of Cornish 
College's employees Dr agents) for damages to persons or property occurring on the Leased 
Premises during the term of lhe Lease, except for claims arising from the sale or concurrent 
negligence of Etherington or Virginia Limited or their respective tenants, agents or employees .• 
CornIsh College waives Its immunity under Industrial Insurance, Title 51 .J3C,VV, .\q th~ ~n1 

. 'necessaryio effectuate \hls'lnClenit1TficatiClii/hl5lifh'armless'iigreemen{ . . 
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8 
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18 
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3.24 Cornish C011 I'lge's Environmental Indemnification/Hold Harmless. 
Cornish College agrees that at the sale option of Etherington, Comish College shall either 
indemnify 01" shall defend find hold Etherington and its' offlcersl employees, contractors and 
agents narmless from aU costs or liabilities arising from any environmental contamination or 
noncompliance with any appflcable federal, sta1e or loca! environmental law, regulation or 
ordinance now or hereafter in force, resulting from the operations of Cornish College, Its agents, 
employees, contractors or invitees. This 'indem[1ificatlon/hold harmless includes, without 
limitation, all claims, judgments, damages (including natural resource damages),'penaltiesl fines. 
and costs incurred in connection with any slle investigation to determine 1he.presence or extent of 
any contamination, as well as the costs of any cleanup, removal or remedial worl<, whether or not 
it is required by any regulatory agency. SUch costs shall Include reasonable environmental 
consultant's and attorney fees. This indemnification/hold harmless clause shall survive the 
expiratIon or earlier termination of this lease. 

3.25 Comish College's Compliance wJth EnVIronmental LClWS.. CornIsh 
College 'shall not use, or permit the Leased Premises to be used, In a manner that Violates any 
applicable fadel'al, state or local law, regulation, or ordinance noW or hereafter 11\ force. TI"\\s 
Includes, bLllls not limlted to, any law, regula.\ion, or ordinance pertaIning to ali' or water quality·or 
emissions; the handling, transportation, storage, treatment, usage or dIsposal of toxic or 
haz.ardous substances; or any other enVironmental matiers. Compliance shall be at the sole cost 
and expense of Cornish College and Its agents, employees, conb'actors or' Invitees. Cornish 
College shaH immediately notify Etheringlon of any spills, ,releases, or other potential failures to 
comply with applicable enVironmental laws and regulations, and of any Inspections, notices, 
orders, fines or communications orlginat'ing from environmental regulatory agencies. Etherington 
and his employees, contractors, or agents shall have the right, upon 'reasonable notice to Cornish 
College, but not the duty, to inspect the Leased Premises and Cornish College's records 
pertaining to compliance with applicElb\e environmental laws and regui<,tions. If Cornish' College 
Is found to be In Violation of this Lease agreement cr any applicable' environmental law or 
regulations, or if environmental contamination Is detected, Cornish College shall be responsible 
for all costs associated W1Ul SUch contamination or noncompliance. 

3.26 Lessor'siSublessor's Environmental Indemnification/Hold Harmless. 
LessOI' and Subles~or agree thai at the sole option of Cornish College, Lessor and Sublessor 
shall either indemnify or shall defend and hold Cornish College and its oWeers, employees, 
contrClc\ors and agents harmless from all costs or liabilities ariSing .from any environmental 
contamInation or nom:;ompllance with any applicable feeleral, stale or local environmental law, 
regulat"ton or ordinance now or hereafter In force, resulting irom any cause other than the 
operations of CornIsh College, its agents, employees, contractors or invitees. This 
indefTInlfication/hOlrl harmless includes, without" limitation, all claims, judgments, damages 
(in'eluding natural reSOL.lrCe damages), penalties, fines and costs Incurred in connectiOr'l with any 
site investigation to determine the presence or extent 61 any conlamination, as well as the costs 
01 any cleanup. removal or remedial work, whether or not it is required by any regu!atory agency. 
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SUCl1 costs shall include reasonable environmental consultant's' and attorney fees. This 
indemniRcationlhold harmless clauss shall survive the expiration or earlier termination of this 
lease. 

3.27 Lessor's/Sublessor's Compliance with Environmental Laws. Neither 
Lessor nor Slibiessor shall use, or permit the Lessors Property tD be used, in a manner that 
violates any applicable federal, state or local law, regulation, or ordinance now or hereafter in 
force. 11ll~ include.s. ?ut \s not limned t~, a.ny 1~~~.~.~~~I~ti?n.!. ~J 5:.r.d!'2.~n.c~ ,p'~[lf.ll!Jj[1~J.9 . .mr .. Qf 
-water-~t:lality O1'·emjsslons~ .. the 'handYrng; transportauoo, s10rage,,\reatment, usage or disposal of 
tox'IC or hazardous substances; or any other- environmental matlers, Compliance shall be at the 
sale cost and expens,e of Lessor and SublE!!ssor, and their respective agents, employees, 
contractors or invitees. Lessor and Sublessor shall immediately notIfy Cornish College of any 
spills, releases, or atller potential fal\ures to comply with applicable environmental laws and 
regUlations, and of any Inspections. notices, orders, fines or communications originating from 
environmental regulatory agencies. If Lessor or Sublessor Is found to be in violation of this Lease 
agreement or any applicable environmental law or regulations, or If environmental contClminatlon 
Is detected, Lessor and SublessDr shall be responslble for all costs associated wlth "SllCh 
contamination or noncompliance. 

3.28 Leasehold Fixtures. Cornish College may ins1all on tl'le Leased 
Premises such equipment as Is customarily used In the type of business conducted by CornIsh 
College on the Lease.d Premises. Upon the expiration 0, sooner termination of this Lease, 
Cornish College rnay remove from \he Leased PremIses at! such eqUIpment and all other property 
of CornIsh College and shall repair any dClmage to the Leased Premises occ:asloned thereby. 
Any equipment or fixtures not removed by the expiration or sooner termination of this Lease, shall 
become the property of Etherington, unless the Put'chase Option Is exercIsed.. ' 

. 3.29 Cancellation, Termination or Default. If Cornish College defaults In the 
payment of rent Bnd such default shall not have been cured within three (3) days after such 
'default, Etherington may re-enter and take posseSSion of the Leased PremIses, remove all 
persons and property and EtheringtDn may at Etherington's option, terminate this LeaSE. 
Etherington may at Etherington's option, be entitled to recover from Cornish College any rents 
and charges equivalent to all rent reserved in this Lease, less the fair mClrket rental value of the 
Leased Premises. 

If Comish College defaults In the paymenl of any other Item to be paid by 
Cornish College or in the performance of any other term or covenant and such default shall not 
have been cured within 1hirty (30) days after such rlefautt, Etherington may re-enter and tal~e 
possesslon of the leased premises, remove all persons and properly a\ld Etherington 'may at 

21, Etherington's option, terminale this lease. Etherington may at Etherington's option, be entitled to 
. recover from Cornish College any rents and charges equivalent to al! rellt reserved in this Lease, 

less the fair marl,at rental value Df the Leased Premises. 
22 

23 
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25 

26 

If Etherington elects to re-enler and tal~e possessiDn of the Leased Premises 
wiLhout terminating this Lease, Etherington sha1\ use commercially reasonable efforts to relel the 
Leased Premises ior such term or terms (which may be for a term extending beyond the term 01 
this lease), 0\\ such rental Ol' rentals and Upon such other terms and conditions as Etherington al 
Etherington's sole discretion may deem aclvisable wlth the righl to make alterations 8i1d repairs 10 
the leased Premises. Upon any such reletting, Etherington shall receive and collect 'the rents 
therefor. applying the same first to the payment of SUch expenses as Etherington may have paid, 
assumed or Incurred in. recovering possession of the Leased Premises, including costs, e};penses 
and attorney's fees 'and for placing the same in good order ahd condItion, or repairing or altering 
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the same for rslettlng and all other e)<penses, commissions and cllarges paid, assumed and 
incurred by Ether-ington in or about reletting the Leased Premises, end tl1en to the fulfi)lment of 
the agreements of Cornish College. 

3 Whether or not the Leased Premises or any part thereof Is relet, Cornish College 
shall pay to Etherington until the end of the term of this Lease the equlvalent of the amount of all 

4- rellt and otller charges required to bE: paid by Cornish Coll8ge unde!" the terms hereof, less the 
balance, If any, of such reietting after payment of the expenses of EtheringtQ.n and the sam~ sbilll 

5. he due and -payaole on "the rent tlays s"p'Bcifielinerein:-· -_. __ .... - .. , -., . •.. .• -- '.-' -
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Notwithstanding such relelting without termination or re-entry without,termination, 
Etherington may at any thne thereafter elect to terminate this Lease for any previous breach. 

hlotwithstandlng any of the foregoing, Etherington reserves all remedies allowed 
by law or equity. . 

Option to Purchase 

4,1 Option. VirginIa Limited, as a part of the consideration for this 
Lease agreement which directty benefits Virginia LImited, and Etl1erington, to the extent of Its 
interest in the Property, grants to Cornish Colleg'e the privilege at any time during the term of tllis 
Lease agreement up to and including January 1,2000 (or, if an Acceleration \\]otice Is given after 
i'-lovember 1 2006, up to and including May 1,2008), subject to the provisions of Sections 4.3 al1d 
4.16 below, AND PROVIDED. Cornish College is not In default on Ute Lease, and after written 
Do\ice to Virginia Urnited, the eKc\usive option (the "Purchase Option") to purchase th'e Property 
on the terms and conditions set forth hereinafter. 

Notwitllstanding fue foregoing, if Virginia Limited provides Comish College with 
written notice that v<lCatiofl of the Property above the second 1100r of the Building Is required (an 
"Acceleration Notice"), thel1 the Purchase OptiOI1 will terminate 011 the date (the kEarly 
Terminatiol1 Date") that is (I) if Ihe Acceleration Notice \s given during the period from May 1 
through IlJovember i of any calendar year, Iv,ay 1 of the following calendar year, or (ii) if the 
Acceleration N.otice Is given during the period from November 2 of any calendar year through 
April 30 of the followlng calendar year, the second May 1 occurring after the giving of the 
Acceleration Notice, unless the PurchC\5e Option is e),erclsed by Cornish College on or before the 
Early Termination Date. 

4.2 Purchase Price and Terms of ' Payment. The purchase prjce shall be 

23 

payable in cash at closing. Subjecllo the provisions of Section 4.21, (i) if an Acceleration Notice 
is given on '01' before November 1,2005, the purcha.se price shall be Two Mlition Eight Hundred 
Thousand and Noli 00 Dollars ($2,800,000.00), (ii) if an Acceler<ltion I\lotice is given after 
November 1, 2005 but on or before I\lovember 1,2006" the purchase price shall be Two Million 
\\line HUndred Thousand and 1\10/100 Dollars (1P2,SOC,OOO.OO), and (iii) if an Acceleration Notice is 
given after November', 2006, the purchase price shall be Three Mll\ion Elnd 1')0/100 Dollars 
($3,OOO,OOO.00). If Cornish College exercises the Purchase Option and no Acceleration Notice Is 
given, the purchase price shall be Three Million and No/1 00 Dollars ($3,000,000.00). 

24 

25 

26 
_4.3 Deoosils. !f Corn'lsh College nas not exercised lts option to purchase the 

Property priorl.o January 1, 2007, and has not received an Acceleration Notice, then on January 
'(, 2007, Cornish College may, at its option, pay a payment of Fiflyihousand and I\loli 00 Dollars 
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($50,000.00) to Virginia limited to extend the term of the option through December 31,2007. tf 
such payment Is not timely paid, and Cornish College hPs not received an Accelsr.ation I-Jotioe, 

2 the Purchas.e Option shall expire on Decernber 31, 20C6. If Cornish College has not exeroised iis 
opt'lon to purchase the Property prior to January 1, :W08, and has net received Eln Acceleration 

3 Notlc::e, then on January 1; 2008, .corA ish Colleg€ may, at Its Optlol~, pay a payment of Ooe 
Hundred Thousal)d and No/'lOO Dollars ($100,000.00) to Virginia Limited to exeroise the 

4 PUr.l:;.h~se Qptlon. If sLich payment Is not timely paid, and CornIsh College has not received an 
Acceleration Notice, the Purchase Option shan expire on December 31, 2007. The fo[e.g.olng . 

. J5 .. ' '!'II1'I0.\:lp\s ·sMII.~9fl ~1:eGnted ·against:the.)l\-lJ.GhiOl!ie:~ti.ce a1'sucH tir:n'e as .~6rriiSii C'ollege' purchases 
"the .Pr9perfi. In the event Cornish College does not exercIse Its option or falls to pUl'chase the 

6 Property after exercising Its option. the foregoing deposIts. sll~11 be f?rfelted, except that (i) if this 
Lease Is temllnated pursuant to the e)(erclse of any ter.mln8lton option set forth In Section 3.11 

7 and the Purchase Option Is not thereafter exercised pursuant to Section 4.16, or (Il) any condition 
to closing set forth In Section 4.8 Is not satisfied, all such deposits shall be refunded to CornIsh 

8 College. 

8 

10 

11 

12 

13 

15 

'1.6 

17 

18 

19 

20 

21, 

22 

23 

24 

25 

26 

4.4 Exerclse of Ogtion. To exercise the Purchase Option, Comlsh College 
s\1all give written notice to Virginia Limited, at lis notice address pursuanl to Section 3.13, of 
Cornish College's election to exercise the Purchase Option. . . 

4.5 Closing Date. Subject to the provisions of Section 4.21, (;) If lhe Purchase 
Option Is exe~'cjsed and Corn1sh College has nDt received an AcceleratiDn Notice, the closing 
date of the sale of the Property shall be the first business day In July, 2008, (if) if the purcbase 
Option is exercIsed after receipt of an Acceleration Notice, or if the Purchase Option Is exercised 
and an Acceleration Norlce is subsequently given, the closing date of the sale of the Property 
sllall be the first business day In July following Ule Early Termination Date applicable to tl1at 
Acceleration Notice. 

4.6 TlUe. Title to the Property Is to be free of encumbrances or defects, free of 
the Master leas8, and free of any leases to or otj1er claims of any tenants of Lessors property .. 
Rights reserved in federal patents or state deeds, building or use restriction.s general to the 
distrIct, existing (as of the elate of thIs Lease) easements not Inc~nslstent wlth Cornish College's 
intended use, Elnd building 01' zonlng regulations or provisions generElI \0 the district shall nol be 
deemed encumbrances or defects. Encumbrances \0 be discharged by Virginia Limited may be 
paid out of purchase money al date of closing. 

4,7 Title Insurance. As soon as practical after exercise of the purchase 
Option, Virginia Limited shall 'furnish 10 Comlsh College a pre\\m\nary commltmenl tor an AL1A 
standard torm owner's polley of title Insurance in the amount of the purcllase price Issued by 
Chicllgo Title li1sur.:l1lce Company. After ClosIng, Virginia LImited shall fumlsh to Cor,nish College 

. a tltle policy pUrSUEll1t to sLich commitment. Virginia L1miled shall assume any cancellation fee for 
such commitment or policy. The t\~e policy to be issued shall contain no exceptions other than 
the prin.tecl General' Exceptions provided in said standard form plus 1110se mattel's, if any, 
permitted by Section 4.6, Title, above. 

4.8 Conditions to Closing. Notwithstanding any e~ercise of th§. .P.UfohEise 
Option by Cornish College, Cornish College shall not be obligated to complete the purchase oj 
the Property unless (i) title to the Property will be conveyed In accordance with the requirements 
of Sections 4.6, 4.7, and 4.9, ('Ii) aU occupants of the Property other than Cornish College have 
vacated the property if\ accordance villh the requirements of Section 4.21. and (iii) tl18 demol1tion 
of the Property above the second floor shall have been completed In accordance with the 
requirements oi Sedion 4.22. 
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4.9 Conveyance. Title shall be conveyed by Statutory Warranty D.eed .. 
2 

4.10 Condition of Premises. Comish College acknowledges that It will be i[1 
3 exclusive possession of the bottom 2 floo~s of the property during tile term of the lease, and 

therefore, subject to tl16 provisions 01 Sections 3:4, 3.18, 4.21 and 4.22, shall accept the Property 
4 at the closing of the sale pursuent to th.e Purchase Option in its present condition, "AS IS, 

WHERE IS·, with all faults, defects and deficiencies, whether patent or latent. .... , .. _ ... .5 ..................... - ........... _ .... _ ..... _.-., ............ . 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

4.11 Closing. The sale shall be closed in the office' of closing agant, Chicago 
Title Insurance Company. Cornish College, Etherington, and Virginia Limited shall deposit with 
clOSing agent all instrllments, documents and monies necessary to complete the sale in . 
accordance with thIs agreement. 

4.12 Closing Costs and Proration. Closing escrow fees shall be split between 
Virginia Limited al1d CornIsh College. Vitginla limited shall. pay real estate excise tax. Taxes for 
the current year and cl,arges constituting liens shaH be prorated as of closing. Virginla L1mlled 
shall pay all costs of title insuranoe end attorney's fees for documentation. 

4.13 Payment of Ufllities. All water and other utility charges not constltljtlng 
liens shall be paid andlor prorated outside escrow directly betwesn Cornish College and Virginia 
Limited. 

4.14 Date of Closing. For purposes of this agreement, "date of closing" shall be' 
onstrued as the date upon which all appropriate doouments are executed end the proceeds of 
his sale are available lor disbursement to Virginia LImited. Funds held in reserve accounts 
ursuant to escrow Instructions shall be deemed, for purposes of this definition as available for 
isbursell1enl to Virginia Umned. . 

4.15 Possession. Cornish College is currently in possession of a. portion of 
16 he property purSuClnt to the Lease. Cornish College shall be entitled to possession of \he 
17 'ernalnder of the Property on closin~. 

18 

i9 

20 

21 .. 

22 

23 

2.4 

4.16 Casualty Loss. If, prior to the exeroise of the Purchase Option,. this 
ease is terminaLed pursuant to Section 3'.1 'I, the Purchase Option shall remain in effect (if not 
reviousiy expired pursuant to Section 4.3), but in such event the Purchase Option will expire, if 
ot exercised prior to that date, on December 31 of the year in whicl, the Lease is terminated, and 
uch date may not bB further extended pursuant to Section 4.3. If, after the exercise of· the 
urchase Option, but prior .to closing, Improvements In the Leasad Premises are destroyed or 
aterlally damaged, Cornish College may e\ecI.lo rescind Its exercise o[ the Purchase Option, In 
hich event any deposits ma.de pursuant to Section 4.3 shall be refunded to CornIsh College. 
uch right of rescission must be exercised .by Comish CoUage by the data which Is the earlier of (\) 
ixty (60) clays after the date of the casualty, and (ii) len (10) days before the scheduled Closing 
ate, provided that if the casualty oocurs within ten Ii 0) days of the Closing Date the clOSing shall 
e e)(lended for the number of days required 1,0 afford Cornish College not iess than ten (10) days 
050 rescind it5 exercise of the Purchase Option. If as of the closing date hereunder, any damage 
a the Leased Premises has not been repaired by Etheringlon or Virginia limIted, any insurance 
roceeds attributable to such damage shall be assigned 10 Cornish College Dr, If previously paid to 

Jirglnla limited or Etherington, shall be credited against the purchase price and, in either case, the 
eductible under the applicable policy shall be credited ag8m\ the purGhase price, and If the los5 

s uninsured, Cornish College shall reoeive a credit against the purchase price in lhe amount of the 
os\ of the tenant improvemenls constructed or installed bl; C'ornish College. 
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4.17 N01ices. All notices 10 be given to Virginia Limited and Cornish CollegE) 
2 half be served as set forth In paragraph 3.13, Sent/ce of Notices, above, 

3 4,'18 Computation of Time, Unless otherwise expressly specified herein, any 
eriod of tirne specified In this Agreement shall expire by midnight of the las1 calendar day of the 

4 pacified period of .time, unless the last day Is Saturday, Sunday or a legal holiday, as prescribed 
n RCW 1.16,050, in whIch event the specified period of time shall .expire at midnight of the next 

•. 5 . usiness 'day: -Any specified period"off1ve i51 days"br' ress Slia II'frici Licle bLisinei;'Sdi:iys ·oniy. ".. .. .. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

4.19 Intentionally Omitted, 

4.20 Assignment. Comish College's rights under the Purchase Option may 
ot be assigned to a party other than a pariy related to or affiliated with Comisll College without 
he prior written CO>'1sent of Virginia limited, which consent snail not be unreasonably Withheld, 

4.21 Removal of Other Tenants ,If the Purchase Option Is exercised, Virginia 
imited shall cause all oooUp~:ll1t5 of the Property other than Cornish College to vacate the 
roperty prior to JUl1e 1 of ihe year of closing. Virginia limited shall provide Cornish College with 

nonthly progress reports on the status of tenant vacations. If all such occupants helve nol vacated 
he Property by JLlne 1 of·the yeal' of closing under the Purchase Option, C.orrlish.College may, at 
ts option, postpone the' cIQ,sjng. to the fjr,$,t by!;IIW,?s /;lay of May of the following calendar year, but 
n s\.leh event, notwlthstandlng the prOVisions of Sect\or\ 4.2, the purchase price shall be the same 
t the deferred closing as It would have b~en had the closing proceeded as originally scheduled. 

4.22 Demolition. If the Purchase Option Is 'exercised, Virginia limited shall 
commefl,ce no earlier than May i5 of the year of closing, and complete by no later than the date 
of ci.oslng, demolition· of the Pr9perty aoove the second floor .. 811 at Virginia limited's sale CGlst 

and er,pense. Demolition shaH include tal<ing such actions as are necessalY to we~ther and 
water seal the "roof' above the second floor of the Building, inoluding cappIng off all plLlmblng <1nd 
other penetrations of suoh roof, except that Cornish College shall, at Its expense, make 
weathertlght the (!)flenings ·for the two fiFe stairs, the trasi) ahute, and the elevatol', Except for the 
Leased PremIses, Virginia LImited shall denVer on closing a vacant building to Cornish College, If 
tile reqUired demolition work has not been completed by July 1 of the year of closing, CornIsh 
College may, at .its option, hire a contractDr 01 it5 choice to complete such demolition, and deduct 
the oosl of such worl, (including project management fees, permits, fees, and taxes) from the 
purcbase price of the Property at clOSing. If the c\ernolition is not completed by closing (whether 
or nol Cornish has hIred ils own contr.aclor pursuant to the preceding sentence) Cornish College 
maY,at its option, eleat to close with slIch demolition uncompleted: in which event (i) Two 

21. , 
Hundred Fifty Thousand and No/100 Dollars (~;250.DOO.OO) of the purchase prlce shall be 
retaIned in escrow l,lntll such demolition Is completed, and (ii) Cornish College may hire a 
contraclor of Its choice (if il has (lot already done so) to complete the dl'tnolltion and the costs of 
such demolition (including project management fees, permits, fees, and taxes) shall be paid from 
the escrowed funds. Any funds remaining In escI'ow upon lhe 'comple\\on of the demolition shall 
be released to Virginia Limited within thirty (30) days aller the completion of the demolition. 

22 

23 

2.5 

26 

4.23 Tenant Relocation Claims, Virginia Limiled and EtherIngton shall be 
responsIble ior, and shal[ Indemnify Cornish College against. any claims of any occupants of 
Lessor's Properly ariSing out of the termination of their rights to occupy the Property, 
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2 5.1 Riqht to Mortgage. VirgInia limIted may encumbt. the Property by 
mortgage, securing such sum or sums and upon such terms and conditions at:! Ilrq!nla L1m1ted 

3 may desire, bLlt any such mOl'tgage or mortgages so given shall be subject to trlvriqhts of 
CornIsh Col/ege herein, and shall nol affect this agreement. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

20 

5.2 Number; Gender; Permissive Versus Mandatory Usaqe. Where the 
GOAte;.:t f>el'rni~s, "refererrees -to -the 'singular shal/ll\clUoe th'e plural "and 'vlce' 'v"~rsa\ and -to 'tli"e " .•. 
neuter gender shall inolude Ihe femlnlne and masculine. Use of the word "may" shall denote an 
option or privilege and shall impose no obligation upon the party which may exercise such option 
or privilege; use of the word ·shall" shall denote a duty or an obligation. . 

5.3 Captions and Construction. The captions in this agreement are for the 
cO[lVenie[lce of the reader and are not to be considere~ in the interpretation of Its tenTis. 

5.4 Savings Clause. Nothing in this Agreement shall be construed so as to 
require the comcnission of 6n}' act contrary to law, and wherever there Is any conflict between any 
provision of this Agreement and sny material. statute, I a":,, public regulation or ordInance, the 
latter she\[ prevail, but In such event, the provisions of this Agreement affected sha!l be curtalled 
and limited only to the extent necessary to bring it within legal requirements. 

5.5 No other Offers. There are no other verbal or other agreements whioh 
modify or affect this agreement. Time is of the essence of this agreement. 

5.6 Facsimile Copies. The parties agree that this agreement may be 
transmlt~ed between them by facsImile machine. The parties intend that faxed sIgnatures 
constilute oliginal Signatures and that a faxed agreement contaIning the signatures (original ,or 
faxed) of all the parlies Is binding on the paliies. 

5.7 Memorandtlm. Unless both' parties. consent thereto In writIng, this 
Commercial SubleElse With Option to Purch6se shall not be placed of record. Virginia t.,lmited 
and Cornish College agree to exeoute end place of record an Instrument, In recordable form, . 
evidencing the commencement date Clnd expiration date of this Lease and the existence of the 
Purchase OptIon. 

. 5.8 Entire Aqreement. This 'Commercial Sublease With Option to Purohase 
contains the entire agreement between the parties hereto, and there are no verbal or other 
agreements which modify or affect this agreement except as referenced herein. 

21 •. 

~2 

5.9 Atlorneys Fees and Venue. In the evehl that Cornish College, 
therington, or Virginia Umited shal! oommence proceedings or institute action to enlorce any 

23 

24 

25 

26 
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2 

3 

4 

ights hereunder, the venue for any such proceeding or action shall be In King County. 
'ashington, and the BUbstantrally prevailing party shall be entitled 10 costs and reasonable 

ttorney's fees, Including those for appeal. 

... 5 •. 
"LESSORNIRGINIA LIMITED" • 

.. .... _ ................ o. _ •• _ •• __ ...... _._ ... _ ... _ ••• _ .............. . 
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1000 VIRGINIA LIMITED PARTNERSHIP 
A Washington Limlted Partnership 

By ~Inl,~~eral Perner 
By Donn Etherington, Jr .• Member 

Date: 1-. 78 ,O.r 

"SUBLESSOR/ETHERINGTON" 

"LESSEE/CPRN ISH COLLE(3Eu .. 
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Honorable Steven Gonzalez 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

CORNISH COLLEGE OF THE ARTS, a 
Washington public benefit corporation, 

Judgment Creditor, 
v. 

1000 VIRGINIA LIMITED PARTNERSHIP; a 
Washington limited partnership; ONE 
TIIOUSAND VIRGINIA, a general partnership 
and DONN ETHERINGTON, JR., an 
individual, 

Judgment Debtors. 

No. 08-2-04029-1 SEA 

·w*e~] ORDERRE: 
(1) TERMINATION OF LEASE AND 
OPTION TO PURCHASE; AND 
(2) NON-MERGER DEED TO 1000 
VIRGINIA PROPERTY 

17 This matter came before the Court on Plaintiff Cornish College of the Arts' request 

18 for a telephone conference, which was held on February 4, 2011. Having heard the 

19 argument of counsel for the parties, and being fully advised, the Court finds and rules as 

20 follows: 

21 1. Title to the 1000 Virginia Property is encumbered by, inter alia, (1) a 99: 

22 year lease, held by Donn Etherington, Jr.; his wife Kathryn Etherington; and the Pamela G. 

23 Etherington Rockenbach Family Tlust; and (2) a Memorandum of Option to Purchase, held 

24 by 2000 Terry Limited Partnership. Donn Etherington has signing authority for both th~ 

25 Trust, as trustee, and the 2000 TelTY Limited Partnership, as general partner. 

26 
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1 2. Cornish presented to Etherington a Termination and Release of Lease, a 

2 copy of which is attached hereto as Exhibit A; and a Termination and Release of Option 

3 Agreement, a copy of which is attached hereto as Exhibit B, for his signature on behalf of 

4 himself and the other entities holding an interest in the lease and the option. Cornish also 

5 asked that Etherington request that his wife Kathryn sign the Termination and Release of 

6 Lease, terminating her interest in the lease. Etherington refused to sign on behalf of the 

7 Trust, and refused to ask his wife to sign the Termination and Release of Lease. 

8 2. The Commercial Sublease with Option to Purchase ("Agreement"), entered 

9 into by Cornish, Etherington and 1000 Virginia Limited Partnership ("1000 Virginia LP") 

1 0 on April 29,2005, obligates 1000 Virginia LP and Etherington, "to the extent afhis interest 

11 in the property," to transfer to Cornish clear title to the 1000 Virginia Property. 

12 3. On January 7, 2011, the Court found that the $3 million purchase price for 

13 the Property was offset by a portion (specifically, $3,010,059.32) of the judgments entered 

14 in thls case against 1000 Virginia LP in favor of Cornish, and ordered transfer of the 

15 Property accordingly. 

16 4. Cornish subsequently presented to Etherington for his signature on behalf of 

17 1000 Virginia LP the ''Non-Merger Deed in Partial Satisfaction of Judgment," a copy of 

18 which is attached hereto as Exhibit C ("Deed"). Etherington refused to sign the Deed. 

19 5. The Deed explicitly reserves, and does not extinguish, Cornish's rights: (1) 

20 to pursue that portion of its judgments against 1000 Virginia that have not been satisfied by 

21 transfer of the 1000 Virginia Property; (2) to enforce 1000 Virginia LP and Etherington's. 

22 obligations under the Agreement, and seek additional damages resulting from 1000 Virginia 
I 

23 LP and lor Etherington's breach of the Agreement, including but not limited to 1000 

24 Virginia LP's failure to deliver clear title and to otherwise fulfill certain specified 

25 conditions prior to closing; and (3) to prevent conveyance of the Property from affecting the 

26 
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1 priority of any judgment resulting from the above-captioned case. The Deed does not effect 

2 a merger of the fee ownership and the rights granted to Cornish under the Agreement. 

3 6. Pursuant to the Agreement, the judgments entered in this case, and the 

4 Court's January 7, 2011 Order, Cornish is entitled to execution of the Deed in the form 

5 attached as Exhibit C. Execution of the Deed shall not extinguish Cornish's rights to 

6 enforce its judgments or the Agreement against lOOO Virginia LP or Etherington. 

7 7. Within 3 days of entry of this order, Donn Etherington, Jr., shall sign the 

8 Termination and Release of Lease, a copy of which is attached hereto as Exhibit A, on his 

9 own behalf; on behalf of Virginia-Terry, LLC, in its capacity as general partner of 1000 

10 Virginia LP; and on behalf of the Donn Etherington, Jr. share of the Pamela G. Etherington-

11 Rockenbach Family Trust. Etherington shall also take all reasonable measures to secure the 

12 signature of his wife, Kathryn Etherington, on the Termination and Release of Lease. 

13 8. Within 3 days of entry of this order, Etherington shall sign the Termination 

14 and Release of Option Agreement, a copy of which is attached hereto as Exhibit B, on 

15 behalf of Virginia-Terry, LLC, in its capacity as general partner of 1000 Virginia LP; and 

16 on behalf of2000 Terry Avenue Limited Partnership. 

17 9. Within 3 days of entry of this order, Etherington shall sign the Non-Merger 

18 Deed in Partial Satisfaction of JUdgment, a copy ofwhlch is attached hereto as Exhibit A, 

19 on behalf of Virginia-Terry LLC, in its capacity as general partner of 1000 Virginia LP. 

20 10. The Court clarifies that the January 7, 2011 "Order Directing Receiver to 

21 (1) Release Interest in 1000 Virginia and (2) Sign Letter of Authorization" did not divest 

22 1000 Virginia LP or Etherington of any authority to transfer the Property existing prior to 

23 entry of that order. _ ~ 

24 DATED this) C7 day of February, 2011. 

25 
Honorable Steven D.zaIez 

26 Superior Court Judge 
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1 Presented by: 

2 Y ARMUTH WILSDON CALFO PLLC 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Copy Received; Notice of 
Presentation Waived: 

RYAN, SWA."NSON & CLEVELAND, PLLC 

By:-=-----::;-:;-:---;-;--_-==....,--;;-:-:~---
Jerry Kindinger, WSBA # 5231 

Atto~eys for Defendant 
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When recol'ded return to: 
GleIm Amster 
Lane Powell LP 
1420 - 5th Ave, Suite 4100 
Seattle, WA 9810 1-2338 

TERMINATION AND RELEASE OF OPTION AGREEMENT 

Grantor: 1000 Virginia Limited Partnership 

Grantee: 2000 Terry Avenue Limited Partnership 

Legal Description (Abbr.): Lots 1 & 2, Block 40, Volume I of Plats, Page 121 (full legal 
description set fOlth in Exhibit A) 

Tax Parcel No.: .066000·1445·02 

Recording Numbers of Documents Affected: 9207211118 

This Termination and Release of Option Agreement is made this __ day of February, 
20 11, by and between 1000 Virginia Limited Partnership, a Washington limited partnership 
("Owner/Optionor"); and 2000 Terry Avenue Limited Partnership ("Optionee"). 

WITNESSETH: 

WHEREAS, Owner/Optionor and Optionee, entered into a certain Option Agreement 
dated July 2, 1992, affecting the property located at 1000 Virginia Street (sometimes refen:ed to 
as 2000 Terry Avenue), Seattle, Washington (as legally described in Exhibit A attached 
hereto)("Property"), which is memorialized by the Memorandum of Option recorded in the King 
County Auditor's Office under Recording No. 9207211118 (the "Option Agreement") 

WHEREAS, the parties desire to terminate and release the Option Agreement in order to 
fulfill tht: Owner's/Optionor's obligation under that certain Commercial Sublease and Option to 
Purchase between Owner and Cornish College of the Arts dated March 20,2007; 

NOW, THEREFORE, it is agreed by the parties hereto as follows: 

Owner/Optionor and Optionee hereby hereby terminate and cancel the Option Agreement 
and all of the parties rights and obligations under the Option Agreement are hereby extinguished. 

200593.002D/Comish_2000Terry Release of Option .DOC. 1 
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IN WITNESS WHEREOF, the parties hereto have caused this Termination and Release 
of the Option Agreement to be duly executed as ofthe date first above written. 

200S93.0020/Comish_2000Terry Release of Option. DOC. 1 

1000 Virginia Limited Partnership. 
a Washington limited partnership 

By: VirginiawTerry. LtC. a Washington 
limited liability company 

By: aw~~ 
Donn Etherington, Jr., Member 

2000 Terry Avenue Limited Partnership, 
a Washington limited partnership 

Donn Etherington, Jr., 
General Partner 
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STATEOFWASHlNGTON ) 
) S8. 

COUNTY OF KING ) 

I certify that 1 know DONN ETHERINGTON, JR. is the person who appeared before me, 
and said person ~cknowlcdged that he signed this instrument, on oath stated that he is authorized 
to execute tho instrument and acknowledged he is the authorized member of Virginia. Terry. 
LLC, a Washington limited liability company, which is the General Partner for 1000 Virginia 
Limited Partnership; a Washington limited partner~hip, and to be the free and voluntary act of , 
such party for the uses and purposes mentioned in this instrument. 

STATE OF WASHINGTON ) 
) ss. 

COUNTY OF KlNO ) 

~ Mc.vCtI~ 
Print Name: -r .. IA~ L- ~{1 (+ho ~~ 
NOTARY PUBLIC for the State of Washington, 
Residing at: \N-e,0 cvh~1cg.L- ! \;J P. 

J 

My appointment expires: 
\1.- - J-o ,- d-O I Y 

J certify that I know DONN ETHERINGTON, JR. is the person who appeared before me, 
and said person acknowledged that he signed this instrument, on oath stated that he is authorized 
to execute the instrument and acknowledged he is the General Partner of 2000 Terry Avenue 
Limited Partnership, a Washington limited partnership, and to'be the free and voluntary act of 
such party for the uses and purposes mentioned in this instrument. 

11)-:2-6)1 

\\\"''''"111 
,\' ~ARTHO 1",-" \... •••••••• '<O .... ~ 

$: ~ .~~~$\ON ~.t.z'" ~ _" .... .::y .".;t,..... ,,~, -~ .... 
::: ~ "0 ~. 'L. -:;,. 
_._/fJ ARv '=-: .-- : NOT " ~ : 
; cJ), \ PUBUC~jo<: ::.= 
~ ~\ .. ... 
~ ""':'" ~ r'::- ::: 
, "J:.. '. '2·20'" .,' .,:".~ " ", "0········· 4\'-- " 

"1/ F WAS"\,,' 
I, f,,,,,',, \ \\ 

Print NameY lAd_', L-. ~/~( +h., ~o~ 
NOTARY PUBLIC for the State of Washington, 
Residing at: W-e.f) M W.Jl.. t I,jJ ~ 

My appointment expires: 
I~~ d-b~'J-O) If 
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Exhibit A 
Legal Description 

Lots I and 2, Block 40, Second Addition to the Town of Seattle, as laid off by the heirs of Sarah 
A. Bell "deceased", commonly known as Heirs of Sarah A. Bell's Second Addition to the City of 
Seattle. according to the Plat recurded in Volume 1 of Plats, page 121 in King County, 
Washington. 

200593 .0020/Comlsh_2000Teny Release of Option. DOC. I 
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When recorded return to: 
Glenri Amster 
Lane Powell LP 
1420 - 5th Ave, Suite 4100 
Seattle, WA 98101-2338 

TERMINATION AND RELEASE OF LEASE 

Grantors: I. Etherington, Jr., DOM; 

2. Etherington, Kathryn K.; and 

3. Donn Etherington, Jr. as Trustee of the DolU1 Etherington, Jr. share 

Grantee: 

of the Pamela O. Etherington-Rockenbach Family Trust·Exempt ufw/d 
July 8, J 994, as to an undivided 25% tenant-in-common interest. 

1000 Virginia Limited Partnership 

Legal Description (Abbr.): Lots 1 & 2, Block 40, Volume I of Plats, Page 121 (full legal 
description set forth in Exhibit A) . 

Tax Parcel No.: 066000-1445-02 

Recording Numbers of Documents Affected: 9207211116 

This Tennination and Release of Lease is made this ___ day of February, 2011, by 
and between 1000 Virginia Limited Partnership, a Washington limited partnership 
("Lessor/Owner"); and Donn Etherington, Jr. and Kathryn K. Etherington, husband and wife, as 
to an undivided 25% tenant-in-common interest; Donn Etherington. Jr., as to an undivided 50% 
tenant-in-common interest; and Donn Etherington, Jr., as Trustee of Donn Etherington, Jr's share 
of the Pamela O. Etherington-Rockenbach Family Trust·Exempt ulw/d July 8, 1994, as to an 
undivided 25% tenant·in-common interest (collectively "Lessees"). 

W J TN E SSE T H: 

WHEREAS, Lessor/Owner and 2000 Terry Avenue Limited Partnership, as Lessee, 
entered into a Lease dated July I, 1992, affecting property located at 1000 Virginia St.reet 
(sometimes referred to as 2000 Terry Avenue), Seattle. Washington (as legally described in 

200593.0020/Cornish_2000TerryTermination (2).DOC 
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Exhibit A attached hereto)~'Property"). which lease is recorded in the King County Auditor's 
Office under Recording No, 9207211116 (the "Lease"); and 

WHEREAS, Lessees are the successors-in-interest to 2000 Terry Avenue Limited 
Partnership, which assignment is documented by an Assignment of Lease recorded in King 
County Auditor's Office under Recording No, 9808281510; and 

WHEREAS, tbeparties. desire to terminate and release the afor.ementioned Lease in order 
to fulfill the Lessor/Owner's obligation under tluit certain Commercial Sublease and Option to 
Purchase between Lessor/Owner and Cornish College of the Arts dated March 20, 2007; 

NOW, THEREFORE, it is agreed by the parties hereto as follows: 

Lessor/Owner and Lessee hereby hereby tenninate and cancel the Lease and all of the 
parties rights and obligations under the Lease are hereby extinguished, 

eN WITNESS WHEREOF, the parties hereto have caused this Termination and Release 
of Lease to be duly executed as of the date first above written. 

[additional signatures on following pages) 

200593 .0020/Cornish •. 2000TerryTermination (2).DOC 

1000 Virginia Limited Partnership, 
a Washington limited partnership 

By: Virginia-Terry, LLC, a Washington 
limited liability company 

·By: 4L ~t-
Donn Etherington, Jr" Member 

Donn Etherington, Jr. and Kathryn K. 
Etherington, husband and wife, as to an 
undivided 25% interest 

~0-4~ 
Donn Etherington, Jr. 

Kathryn K. Etherington 

Donn Etherington. Jr. as Trustee of Donn 
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STATE OF W ASHINOTON ) 

200593.0020/Comlsh_2000Terry'ferminatlon (2).DOC 

Etherington's share of the Pamela O. 
Etherington-Rockenbach Family Trust­
Exempt ulw/d July 8, 1994, as to an undivided 
25% tenant-in-common interest 

By: 
DOM Etherington, Jr., Trustee 

AN..!> ~ltrH"'Y" K' f;.1"II/CR1J(4?1tJ, ""j.f;4~ 
Donn Etherington, Jr~as to an undivided 50% 1t,.Jl> WlfJft:., 

tenant-in-common interest 

Donn Etherington, Jr.,inaiJ/Elaally 
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COUNTY OF KING 
) ss. 
) 

I certifY that I know DONN ETHERrNGTON, JR. is the person who appeared before me, 
and said person acknowledged that he signed this instrument, on oath stated that he is authorized 
to execute the instrument and acknowledged he is the authorized member of Virginia-Terry, 
LLC, a Washington limited liability company, which is the General Partner for 1000 Virginia 
Limited Partnership, a Washington limited partnership, and to. be the free and voluntary act of 
such party for the uses and purposes mentioned in this instnlment. 

STAtE OF WASHINGTON 

COUNTY OF KING 

) 
) 5S. 

) 

1?MtM/d~~ 
Print Name:-1r l..{ -ct', L.. Bit 0( + ho 1 ~ ,0 

NOTARY PUBLIC for the State of Washington, 
Residing at: WeI" d~} 0h{7Q... W A 

My appointment expires:L1 n .... ~)·v -~,D\ 

I certifY that r know DONN ETHERINGTON, JR. is the person who appeared before me, 
and said person acknowledged that he signed this instrument, on oath stated that he is authorized 
to execute the instrument and acknowledged he is the Trustee of Donn Etherington's share of the 
Pamela G. Rockenbach-Etherington Family Trust-Exempt ulw/d July 8, 1,994, as to an undivided 
25% tenant-in-common interest, and to be the free and voluntary act of such party for the uses 
and purposes mentioned in this instrument. 

DATBD: ________ ~ 

Print'Name: ~ _________ _ 
NOTARY PUBLIC for the State of Washington, 
Residing at: __________ _ 

My appointment expires: 

200593.0020/Col1li3h_2000TerryTermination (2).DOC 
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STATE OF WASHINGTON ) 
) SS. 

COUNTY OF KING ) 

I certifY that I know DONN ETHERINGTON, JR. is the person who appeared before me, 
and said person acknow1edged that he signed thls instrument and acknowledged it to be his free 
and voluntary act for the uses and purposes mentioned in this instrument. 

STATE OF WASHINGTON ) 
) 88. 

COUNTY OF KING . ) . 

fl::uvlvL Mw:x.V.rYf\t~ 
Print Name: jf ,1 d ~ l.- 13 A'( ~ ho I i)YY)~ 
NOT AR Y PUBLIC for the State of 
Washington, residing at 

\.tJ.lrn tJo.'" "Cj.-,.{'L ) I,fJ A 

My appointment expires: 
l1- - d-V - d(ll L{ 

I certify that I know KA THR YN K. ETHERINGTON is the person who appeared before 
me, and said person acknowledged that she signed this instrument and acknowledged it to be her 
free and voluntary act for the uses and purposes mentioned in this instrument. 

~ rJr)wJ-~,-f!~ 
Print Name: "I rvl ~ I /... rg?I ( t- ho lo··Y)-\.VV 
NOTAR Y PUBLIC for the State of 
Washington, residing at wen t'\,+.(J) eL ! \Nt{ (.) 

200593.0020/Comish_2000TenyTermination (2).DOC 
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ExhibltA 
Legal Description 

Lots 1 ~nd 2, Block 40, Second Addition to the Town of Seattle, as laid off by the heirs of Sarah 
A. Bell "deceased", commonly known as Heirs of Sarah A. Bell's Second Addition to the City of 
Seattle, according to the Plat recorded in Volume 1 of Plats, page 121 in King County, 
Washington. . 

200593.0020/Comish_2000TerryTermina.tion (2).DOC 
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Return Address: 
Lane PoWell PC 

Atto' Glenn Amster 
1420 Sth Ayenue Slllle 41 DO 

Seattle WA 98101-2338 

rreu. prlnr or IYP' Inrormtllo. WASHINGTON STATE RECORDER'S C over Sh t ce (RCW6S.04) 

Document Title(s) (or tOlllsaction$ oontalned theieln): lalllU'e8S applioable to your dooument mull be filled i~) 

I. Moo-Marget Deed in E!artlal Satisfaction Qf 2. 
Judgment 

3. '!. 

Reference Number(s) of Documents assigned or released: 

Additional reference I/'s on pa!!c __ ._ ofdOQument 

Grantor(s) Exactly M namc(s) appear· on document 

I. 1000 Virginia Liml!§!d. Pet!D~rshl12 , a 'tY<!shiagtQo limited patloe[llbip 

2. _.--' 

AddiuonallUlmes on pago __ of document. 

Grantee(s) Exactly as lIame(s) appear on document 

I. Cornish College oftb~8tls ,.a.WJll1bi!)glQa IlUbllC beneCf IXlQJQ[Bilcll 

2. , 
Addilional names on pqge of document. 

Legal description (abbreviated: I.e. lot, block, plat or $cction, township, runge) 

Lots 1 & 2, BIQC~ 10, Vol\.lm~ 1 Qf elals EaQfl :l2:l 

Additional legal Is on page __ of docurmmt. 

Assessor's Property Tax Parcel/Account Number o Assl:liSor Tax #I not yet 
assigned 

066000-1445 
The AuditorlRecordcr will rely on the information provided on this form. The staff will not read the docum~nt 
to verify the accuracy or completeness of tile lndexifll( infomation provided herein. 

"l am sll:DIJJg b.low and paying an addltil)OII $50 recording ree (as provided In RCW 36.18.010 and 
roferrod to as an emergency nonstandard document), because tllis document does not meet ffillrghl and 
formatting requirements. Furthermore, I henuy understand Ihat the recording process may cover up or 
otherwise obscure some part of the le)(( oftheoriglnal document as a resylt orthls request." 

Signature of Requesting Party 

Nole t.,ubmIUo" Do DOllign above nor pay additional S50 rte Iflh. dOtum.DI me.to margiDlformoUin2 r«ju;ren,.nla 
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NON~MERGER DEED IN PARTIAL SATISFACTION OF JUDGMENT. 

THIS NON-MERGER DEED IN PARTIAL SATISFACTION OF JUDGMENT, made 
as of February -,2011, by and between 1000 Virginia Limited Partnership, a Washington 
limited partnership ("Grantor"), and Cornish College of the Arts, a Washington public benefit 
corporation ("Grantee"). 

RECITALS 

A. Title to the Property is held by Grantor. 

B. Title is subject to encumbrances of record in favor of Grantee described as: 

1. Commercial Sublease and Option to Purchase the Property, as defined herein, by and 
among Grantor, Grantee and Donn Etherington Jr., individually, notice of which was 
filed for record in the records of King County, Washington under Recordlng 
No. 20070320000367 on March 20, 2007 ("Sublease and Option"). 

2. A pending action in King County Superior Court, Cause No. 08-2-04029-1, seeking 
enforcement of the Sublease and Option and damages ("Pending Action''), notice of 
which was recorded by a lis pendens in the records of King County under Recording 
No. 20080)25001035 on January 25,2008 ("Lis Pendens"). 

3. Judgments to date in amounts that together exceed the purchase price agreed to by 
Grantor and Grantee in the Sublease and Option. 

C. By Order dated January 7,2011, a copy of which is attached hereto as Exhibit A (UCourt 
Order"), the King County Superior Court has ordered Grantor to conv.ey the Property to . 
Grantee and to abate and offset.a portion (specifically. $3,010,059.32) of the judgments . 
thus far obtained by Grantee in the Pending Action against the purchase price agreed 
upon by Grantor and Grantee in the Sublease and Option, which setoff results in a total 
abatement of the purchase price. 

D. Grantee desires to obtain title to the Property, but does not want the conveyance to: (i) 
affect its right to additional damages resulting from Grantor's breach of the Stlblease and 
Option including, but r;tot limited to, Grantor's failure to deliver clear title and to 
otherwise fulfill celtain specified conditions prior to closing, nor (i1) affect the priority of 
any judgment resulting from the Pending Action. 

WIT N E SSE T H: 

Pursuant to the Court Order, Grantor does hereby grant and convey to Grantee, its heirs, 
successors and assigns forever, all that certain real property located in King County, State of 
Washington more particularly described on Exhibit B (the "Property") attached hereto and 
incorporated herein by this reference. 

- 1 -
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ThIs Deed does not effect a merger of the fee ownership and the rights granted to 
Grantee under the Sublease and Option described above. Grantee's rights under the Sublease 
and Option shall hereafter remain separate and distinct, and the Property shall remain subject to 
the encumbrances created by the Sublease and Option, as well as Grantee's rights under the lien 
created by the Lis Pendens, which lien shall retain the priority established on the date of its filing. 

Grantee reserves its rightS and shall continue to enjoy all rights and pursue all .remedies 
available to it in the Sublease and Option, including the right to seek reimbursement from . 
Grantor for any costs incurred to remedy Grantor's failure to' convey clear title to the Property or 
fulfill any of the other conditions to closing specified therein. . 

fN WITNESS WHEREOF, Grantor has' hereunto executed this Non-Merger Deed as of 
the day and year first above written. 

GRANTOR: 

STATE OF WASHINGTON ) 
) S5. 

COUNTY OF KINO ) 

1000 Virginia Limited Partnership, A Washington limited 
partnership 
By: 

VIRGINIA·TERRY LLC 
General Partner 

Il t:;/J2. . ~ 
By:~~ 
~~--~~----~~~~---­Donn Etherington Jr., Member 

I certify that I know or have satisfactory evidence that Donn Etherington Jr. is the individual who 
appeared before me, and stated that he is the is the authorized member of Virginia-Terry, LLC, a 
Washington limited liability company. which is the General Partner for 1000 Virginia Limited 
Partnership, a Washington limited partnership, and executed the within instrument as his free and 
voluntary act and deed for the uses and purposes mentioned in this instrument. 

,2011 ~~ J8~~~-errN!AJ 
Print Name: -rr IA d.; L B?i ..... +-h ~ I D)'nlI~ 
NOTARY PUBLIC for the State of 
Washington, ~siding at Wert {"h..Q . ..e.... 
My appointment expires: \ 1--",1 0 \'2 (}) L) 
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Honorable Steven Gonzalez 
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'. 
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eve/ana 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

CORNISH COLLEGE OF THE ARTS, a 
Washington public benefit corporation, 

Judgment Creditor, 
v. 

1000 VIRGINIA LIMITED PARTNERSHIP; a 
Washington limited palinership; ONE 
THOUSAND VIRGINIA, a general partnership 
and DONN ETHERINGTON, JR., an 
individual, 

Judgment Debtors. 

No. 08-2-04029-1 SEA 

[PROP©SEfYj ORDER: (1) TO SHOW 
CAUSE WHY DEFENDANT DONN 
ETHERINGTON, JR. SHOULD NOT BE 
HELD IN CONTEMPT; 
(2) DlRECTING THE ETHERINGTON 
MARIT AL COMMUNITY TO 

. RELEASE ITS INTEREST IN THE 
MASTER LEASE; AND 
(3) FOR AWARD OF ATTORNEYS' 
FEES 

This matter came before the Court on plaintiff Cornish College of the Arts' "Motion 

for Order (1) to Show Cause Why Defendant Donn Etherington, Jr. Should not be Held in 

Contempt; (2) Directing the Etherington Marital Community to Release its Interest in the 

Master Lease; and (3) for an Award of Attorneys' Fees." Having reviewed the pleadings 

and the evidence submitted, the Court finds and rules as follows: 

I. In failing to sign the Termination and Release of Lease, Donn Etherington 

Jr. has disobeyed the February 10,2011 "Order Re: (1) Termination of Lease and Option to 

Purchase and (2) Non-Merger Deed to 1000 Virginia Property" ("Order Re: Termination"). 

Therefore, this Court is authorized under RCW 7.21.010 et seq., to order Etherington to 

show cause why he should not be held in contempt of court. A hearing for this purpose 

'I' I .• 

[PROPOSED] ORDER TO SHOW CAUSE AND OF 

SPECIFIC PERFORMANCE- P"OO)i:l N A L 
YARMUTH WILSDON CALFO 

816 STEWART STREET. SUITE 1400 
SEATTLE WASHINGTON 98101 

T 206.516 3800 F 206516.3888 
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1 shall be held on __ M __ M_~---C..------"l,,----,=-_~_· -_____ , 2011 at 1~CJO {PI/p.m. In 

2 addition, if necessary, both Etherington and his wife, Kathryn Etherington, will be given an 

3 opportunity to demonstrate why they should not be held in contempt for failing to comply 

4 with the order of specific perfonnance, set forth below. 

5 2. By failing to release their interest in the 99-year lease held by, among-others, 

6 the Etherington marital community, Donn Etherington Jr. and the Etherington marital 

7 community have breached their obligation under the Commercial Sublease with Option to 

8 Purchase to deliver to Cornish clear title, "free of the Master lease and free of any leases to 

9 or other claims of any tenants" of the 1000 Virginia property. Such breach cannot be . 

10 compensated for monetarily. Therefore, the Court orders both Mr. Etherington and Mrs. 

11 Etherington, on behalf of the marital community, to specifically perform the above-stated 

12 obligation by signing thc Termination and Release of Lease, as presented by Cornish in 

13 conjunction with its Order Re: Termination, within 5 days of entry ofthis Order. In the 

'4 event they fail to comply with this order of specific performance, the Etheringtons may 

15 have the opportunity at the show cause hearing ordered above to demonstrate why they 

16 should not be held in contempt for such failure. 

17 3. Pursuant to ReWA 7.21.010 et seq. and the attorneys' fees provision in the 

18 Commercial Sublease with Option to Purchase, the Court awards Cornish all reasonable 

19 fees and costs associated with this motion, including fees incurred at the show cause 

20 hearing. The amount of such fees shall be determined at a later date. 

21 III 

22 III 

23 

24 

25 

26 

[PROPOSED) ORDER TO SHOW CAUSE AND OF 
SPECIFIC PERFORMANCE- Page 2 

CP 790 

II: 
YARMUTH WILSDON CALFO 

818 STEWART STREET. SUITE 1400 
SEATTLE WASHINGTON 98101 

T 206.5163800 F 206.5163888 

APPENDIX D 



1 

2 

3 

4. The receivership' created by the Court's December 11,2009 Order Granting 

Plaintiff's Motion and Petition for Appointment of Receiver is hereby terminated, and the 

receiver, the Justen Company, is relieved of its duties pursuant to that order. 

DATEDthis_taYOf ~ ,2011. 
4 

5 

6 

7 

8 

9 

onorable Steven Go 
Superior Court Judge 

10 

11 

Presented by: 

Y ARMUTH WILSDON CALFO PLLC 

By::-:-~~:......-,,-~_-:--~~~--=-=--:-:-__ 
12 Ric ard C. Yarmuth, 

Rachel L. Hong, WSB 
13 Attorneys for Plaintiff 

14 Copy Received; Notice of 
Presentation Waived: 

15 

16 RYAN, SWANSON & CLEVELAND, PLLC 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

By: _ .. ~ _________ _ 
Jerry Kindinger, WSBA # 5231 

Attorneys for Defendant 

FOSTER PEPPER PLLC 

By: ______________ _ 
Neil A. Dial, WSBA # 29599 

Attomeys for Kathryn Etherington and the 
Pamela G. Etherington-Rockenbach Family Trust 

[PROPOSEDl ORDER TO SHOW CAUSE AND OF 
SPECIFIC PERFORMANCE- Page 3 
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2 
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4 

5 

6 

7 

8 
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11 
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16 

Honorable Steven Gonzalez 

IIIESJ 
~.W~~lNG"d 

MAR 2 5 2011 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

CORNISH COLLEGE OF THE ARTS, a 
Washington public benefit corporation, 

Judgment Creditor, 
v. 

1000 VIRGINIA LIMITED PARTNERSHIP; a 
Washington limited partnership; ONE 
THOUSAND VIRGINIA, a general partnership 
and DONN ETHERINGTON, JR., an 
individual, 

Judgment Debtors. 

No. 08-2-04029-1 SEA 

[EROPOSED] ORDER HOLDING 
DEFENDANT DONN ETHERINGTON 
IN CONTEMPT AND IMPOSING 
SANCTIONS; AND FOR A WARD OF 
ATTORNEYS' FEES 

ORIGINAL 
17 This matter came before the Court on plaintiff Cornish College of the Arts' "Motion 

18 for Order (1) to Show Cause Why Defendant Donn Etherington, Jr. Should not be Held in 

19 Contempt; (2) Directing the Etherington Marital Community to Release its Interest in the 

20 Master Lease; and (3) for an Award of Attorneys' Fees," and the Show Cause Hearing held 

21 on March 25, 2011("Hearing"). Having reviewed the pleadings and the evidence 

22 submitted, and having presided over the Hearing, the Court finds and rules as follows: 

23 CONTEMPT SANCTIONS 

24 1. Pursuant to RCW 7.21.010 et seq., and Civil Rule 70, the Court is authorized 

25 to hold in contempt a party who has intentionally disobeyed "any lawful judgment, decree, 

26 order, or process of the court." By its March 7, 2001 "Order (1) to Show Cause Why 

[PROPOSED] ORDER - Page 1 

CP796 

11* 
YARMUTH WILSDON CALFO 

818 STEWART STREET, SUITE 1400 
SEATTLE WASHINGTON 98101 

T 206.516.3800 F 206,516.3888 

APPENDIX E 



1 Defendant Donn Etherington, Jr. Should not be Held in Contempt; (2) Directing the 

2 Etherington Marital Community to Release its Interest in the Master Lease; and (3) for an 

3 Award of Attorneys' Fees," ("Order"), the Court found that Etherington had intentionally 

4 disobeyed the Court's February 10,2011 order to execute the Termination and Release of 

5 Lease. The Court gave defendant Donn Etherington, Jr. notice and an opportunity to 

6 demonstrate why he should not be sanctioned for contempt, setting a Show Cause Hearing 

7 for March 25, 2001. Etherington declined to appear at that hearing. 

8 2. In the March 7 Order, the Court further ordered Etherington, on behalf of 

9 himself and his marital community, to specifically perform his obligations under ~ 4.6 of 

10 the parties'Commercial Sublease with Option to Purchase, particularly as it concerns 

11 clearing title to 1000 Virginia ofthe Master Lease. Etherington has failed to specifically 

12 perform his obligations pursuant to this direction in the Court's Order as well, and 

13 furthermore has failed to appear or otherwise submit testimony establishing efforts he has 

14 made, if any, to secure release of the Master Lease, or otherwise establish that such release 

15 was impossible. The Court therefore further finds that Etherington has intentionally 

16 disobeyed the Court's Order for this reason as well. 

17 3. For reasons set forth herein and in the March 7, 2011 Order, and based upon 

18 the evidence and argument before the Court, the Court hereby finds that Etherington has 

19 refused to perform acts that are within his power to perform, and therefore is in contempt of 

20 court. For purposes of coercing such performance, the Court imposes on Etherington the 

21 following sanction, until such performance is had: 

24 

25 

26 

It 11 00'0 -- fer- ~1' 

This sanction shall cease upon Etherington's performance of his obligations pursuant to this 

Court's Order j o~ I.? 1"1 h-,~ es; +--tJU r i, v'<A£v-+ l?",'1 Go> VVi~,/t f 
CV\.\~ ~t:- f<!..ffvsW'Ocf'\"-C- « M ,+ fo )",'bler 
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1 

2 

3 

4 

AWARDOFATTORNEYS'FEES ~ 
Pursuant to the fee-shifting provision in the p~s' April 29, 2005 Commercial 

Sublease with Option to Purchase, and RCW };,2'~O(3), the Court hereby awards against 
. /' 

Etherington Cornish's attorneys' fees~red in the b~inging of this motion, including fees 

5 incurred in Cornish's underly'. efforts to obtain a release of the Master Lease to the 

6 property at 1000 Virgi ·a. The Court finds the fees, as set forth in the Declaration of 

7 Rachel Hong, t e reasonable, and hereby awards Cornish $10,192.59 in fees and costs 

8 against E erington. 

{'-\ 
d- S- {Vl Vv€A A DATED this __ day of ____ '_V\-'--_, 2011. 
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FOSTER PEPPER PLLC 

By: __________________________ _ 

Neil A. Dial, WSBA # 29599 
Attorneys for Kathryn Etherington and the 
Pamela O. Etherington-Rockenbach Family Trust 
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Honorable Steven Gonzalez 

PIED 
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APR - 4 2011 
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9 
SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

10 

11 

12 

13 

14 

15 

16 

CORNISH COLLEGE OF THE ARTS, a 
Washington public benefit corporation, 

Judgment Creditor, 
v. 

1000 VIRGINIA LIMITED PARTNERSHIP; a 
Washington limited partnership; ONE 
THOUSAND VIRGINIA, a general partnership 
and DONN ETHERINGTON, JR., an 
individual, 

Judgment Debtors. 

No. 08-2-04029-1 SEA 

[aQI'Ostf9] ORDER DENYING 
DEFENDANT'S MOTION TO PURGE 
CONTEMPT CITATION AND 
AWARDING ATTORNEYS' FEES 

ORIGINAL 

17 This matter having come before the Court on defendant Donn Etherington's Motion 

18 to Purge Contempt Citation, and the Court having reviewed the pleadings and the evidence 

19 submitted, and having heard the argument of the parties, 

20 NOW, THEREFORE, IT IS HEREBY ORDERED that defendant's Motion to 

21 Purge Contempt Citation is denied in its entirety. Etherington has failed to submit 

22 competent, credible, and reliable evidence that he is unable to comply with the prior orders 

23 of this Court, as is his burden. The Order Holding Defendant Donn Etherington in 

24 Contempt and Imposing Sanctions; and For Award of Attorneys' Fees ("Contempt Order"), 

25 stands. 

26 

[~pgo~] ORDER DENYING 
DEFENDANT'S MOTION TO PURGE 
CONTEMPT CITATION- Page 1 CP 884 

'I' L. 
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EtheriHgtOft is f1:lrthel diIe:cted to pay into the COUrt regislIy payment of the. 

satl~tiQRfO accruing j3tlr~t1ali:t to the CORt€mpt Order every twa vteelcs, b€ginning on '\pril ~ 

~. 

In addition, having reviewed Donn Etherington, Jr. 's Opposition to Declaration of 

Rachel Hong in SUppOlt of Award of Attorney's Fees, the Court orders that Cornish is 

awarded all attorneys' fees and costs incurred in its attempts to clear title to 1000 Virginia 

Limited of the Master Lease. Upon Cornish's filing of an affidavit setting forth the amoW1t 

of such fees, Etherington will have five days to object to the amount of such fees (but not to 

the fact of the award of such fees). Cornish will have three days to reply to Etherington's 

objections, if any, at which time the Court will rule on the amount to be awarded. 

~ 
DATED this l day of April, 2011. ~ 

~",,-C ___ I 
Honorable Steven Gonzalez 
Superior Court Judge 
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Neil A. Dial, WSBA # 29599 
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3 

4 

5 

6 

··7 

8 SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY 

9 
. CORNISH COLLEGE OF THE ARTS, a 

10 Washington public benefit corporation, 

11 Plaintiff, 

12 v. 

13 

14 

15 

16 

1000 VIRGINIA LIMITED PARTNERSHIP; a 
Washington limited partnership; DONN 
ETHERINGTON, JR., an individual, 

Defendants. 

The Honorable Dean S. Lum 

NO. 08-2-04029-1 SEA 

[~QPQS~RDER ~;rJ~~ 
SECOND MOTION TO PURGE 
CONTEMPT CITATION . 

THIS MATTER, having come on regularly before the Court on defendant Donn 

having reviewed the files and records herein and being otherwise fully advised in the 

premises, now, therefore, it is hereby 

; 

21 

22 

23 

24 

25 

26 

ORDERED, ADJUDGED AND DECREED that: 1).f€ M()1JL)N I~ )~NI 1;. 
"'1'". Berni Et-hwrgwili'ras·"esttte!.ishga!.:J,y competent evidence that it is irnpossibl,U'or 

hIm to pexfolm the acts ordered Oy this Cour t, and further 

~'ftYf. 
fP~ElFEl8SDJ ORDER Gfb'rli'fHf@ SECOND MOTION 
TO PURGE CONTEMPT CITATION - I 

6467120) 

CP 1288 

'~I Ryan, Swanson & Cleveland, PLLC 
1201 Third Avenue, Suite 3400 
Seattle, WA 98101·3034 
206.464,4224 I Fa, 206,583,0359 
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2.· either Mr. Ethei'ington,· IS 

2 

3 

4 

5 

6 

7 

8 

9 

marital community have any obligation to clear title to the 1000 Virginia property; 

and fluther 

The following orders are hereby purged and vacated a 

Defendant Donn Etherington in Contempt and 

o 

warding Attorneys' Fees dated April 4, 2011; ( ) 

Order Re: (1) Tennin . n of Lease and Option to Purchase; and (2) Non-Merg 

Deed to 1000 . ginia Property dated FebrualY 10,2011; and (d) Order: (1) Sho 

10 

11 

12 

y Defendant DOlUl Etherington, Jr. Should Not Be Held In Contempt; 

irecting the Etherington Marital Community to Release Its Interest in the 

.. 
13 DATED this 8 .... day of lJ (J t '1 ,2011. 

14 

15 

16 /d5'~ 
JUDGE DEAN S. LUM 

17 Presented by: 

18 RYAN, SWANSON & CLEVELAND, PLLC 

19 

20 By~-=~~ __ ~~-=~~ ______ _ 
Jerry Kindinger, WSBA #5231 
Wendy S. Moullet, WSBA #39599 
Attomeys for Defendants 

21 

22 
1201 Third Avenue, Suite 3400 

23 Seattle, Washington 98101.3034 
Tele~hone: (206) 464-4224 

24 Facsimile: (206) 583-0359 
kindinger@ryanlaw.com 

25 moullet@ryanlaw.com 

26 

m~t ~PQg@t)J ORDER4K) SECOND MOTION 
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046112.0l 

CP 1289 

•~~iJ Ryan, Swanson & Cleveland, PLLC 
1201 Thlro Avenue. Suite 3400 
Seattle. WA 98101·3034 
206.464.4224 t Fax 206.583.0359 
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RCW 6.32.270 
Adjudication of title to property - Jury trial. 

In any supplemental proceeding, where it appears to the court that a judgment debtor 
may have an interest in or title to any real property, and such interest or title is 
disclaimed by the judgment debtor or disputed by another person, or it appears that the 
judgment debtor may own or have a right of possession to any personal property, and 
such ownership or right of possession is substantially disputed by another person, the 
court may, if the person or persons claiming adversely be a party to the proceeding, 
adjudicate the respective interests of the parties in such real or personal property, and 
may determine such property to be wholly or in part the property of the judgment debtor. 
If the person claiming adversely to the judgment debtor be not a party to the 
proceeding, the court shall by show cause order or otherwise cause such person to be 
brought in and made a party thereto, and shall set such proceeding for hearing on the 
first open date in the trial calendar. Any person so made a party, or any party to the 
original proceeding, may have such issue determined by a jury upon demand therefor 
and payment of a jury fee as in other civil actions: PROVIDED, That such person would 
be entitled to a jury trial if the matter was adjudicated in a separate action. 

[1923 c 160 § 4; RRS § 638-1.] 
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RCW 7.21.030 
Remedial sanctions - Payment for losses. 

(1) The court may initiate a proceeding to impose a remedial sanction on its own motion 
or on the motion of a person aggrieved by a contempt of court in the proceeding to 
which the contempt is related. Except as provided in RCW 7.21.050, the court, after 
notice and hearing, may impose a remedial sanction authorized by this chapter. 

(2) If the court finds that the person has failed or refused to perform an act that is yet 
within the person's power to perform, the court may find the person in contempt of court 
and impose one or more of the following remedial sanctions: 

(a) Imprisonment if the contempt of court is of a type defined in RCW 7.21.010(1) (b) 
through (d). The imprisonment may extend only so long as it serves a coercive purpose. 

(b) A forfeiture not to exceed two thousand dollars for each day the contempt of court 
continues. 

(c) An order designed to ensure compliance with a prior order of the court. 

(d) Any other remedial sanction other than the sanctions specified in (a) through (c) of 
this subsection if the court expressly finds that those sanctions would be ineffectual to 
terminate a continuing contempt of court. 

(e) In cases under chapters 13.32A, 13.34, and 28A.225 RCW, commitment to juvenile 
detention for a period of time not to exceed seven days. This sanction may be imposed 
in addition to, or as an alternative to, any other remedial sanction authorized by this 
chapter. This remedy is specifically determined to be a remedial sanction. 

(3) The court may, in addition to the remedial sanctions set forth in subsection (2) of this 
section, order a person found in contempt of court to pay a party for any losses suffered 
by the party as a result of the contempt and any costs incurred in connection with the 
contempt proceeding, including reasonable attorney's fees. 

(4) If the court finds that a person under the age of eighteen years has willfully 
disobeyed the terms of an order issued under chapter 10.14 RCW, the court may find 
the person in contempt of court and may, as a sole sanction for such contempt, commit 
the person to juvenile detention for a period of time not to exceed seven days. 

[2001 c 260 § 6; 1998 c 296 § 36; 1989 c 373 § 3.] 
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RCW 26.16.030 
Community property defined - Management and control. 

Property not acquired or owned, as prescribed in RCW 26.16.010 and 26.16.020, 
acquired after marriage or after registration of a state registered domestic partnership 
by either domestic partner or either husband or wife or both, is community property. 
Either spouse or either domestic partner, acting alone, may manage and control 
community property, with a like power of disposition as the acting spouse or domestic 
partner has over his or her separate property, except: 

(1) Neither person shall devise or bequeath by will more than one-half of the community 
property. 

(2) Neither person shall give community property without the express or implied consent 
of the other. 

(3) Neither person shall sell, convey, or encumber the community real property without 
the other spouse or other domestic partner joining in the execution of the deed or other 
instrument by which the real estate is sold, conveyed, or encumbered, and such deed or 
other instrument must be acknowledged by both spouses or both domestic partners. 

(4) Neither person shall purchase or contract to purchase community real property 
without the other spouse or other domestic partner joining in the transaction of purchase 
or in the execution of the contract to purchase. 

(5) Neither person shall create a security interest other than a purchase money security 
interest as defined in *RCW62A.9-1 07 in, or sell, community household goods, 
furnishings, or appliances, or a community mobile home unless the other spouse or 
other domestic partner joins in executing the security agreement or bill of sale, if any. 

(6) Neither person shall acquire, purchase, sell, convey, or encumber the assets, 
including real estate, or the good will of a business where both spouses or both 
domestic partners participate in its management without the consent of the other: 
PROVIDED, That where only one spouse or one domestic partner participates in such 
management the participating spouse or participating domestic partner may, in the 
ordinary course of such business, acquire, purchase, sell, conveyor encumber the 
assets, including real estate, or the good will of the business without the consent of the 
nonparticipating spouse or nonparticipating domestic partner. 

[2008 c 6 § 604; 1981 c 304 § 1; 1972 ex.s. c 108 § 3; Code 1881 § 2409; RRS § 6892.] 
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CR56 
Summary Judgment 

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross 
claim, or to obtain a declaratory judgment may, after the expiration of the period within 
which the defendant is required to appear, or after service of a motion for summary 
judgment by the adverse party, move with or without supporting affidavits for a summary 
judgment in his favor upon all or any part thereof. 

(b) For Defending Party. A party against whom a claim, counterclaim, or cross claim 
is asserted or a declaratory judgment is sought may move with or without supporting 
affidavits for a summary judgment in his favor as to all or any part thereof. 

(c) Motion and Proceedings. The motion and any supporting affidavits, memoranda of 
law, or other documentation shall be filed and served not later than 28 calendar days 
before the hearing. The adverse party may file and serve opposing affidavits, 
memoranda of law or other documentation not later than 11 calendar days before the 
hearing. The moving party may file and serve any rebuttal documents not later than 5 
calendar days prior to the hearing. If the date for filing either the response or rebuttal 
falls on a Saturday, Sunday, or legal holiday, then it shall be filed and served not later 
than the next day nearer the hearing which is neither a Saturday, Sunday, or legal 
holiday. Summary judgment motions shall be heard more than 14 calendar days before 
the date set for trial unless leave of court is granted to allow otherwise. Confirmation of 
the hearing may be required by local rules. The judgment sought shall be rendered 
forthwith if the pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law. A 
summary judgment, interlocutory in character, may be rendered on the issue of liability 
alone although there is a genuine issue as to the amount of damages. 

(d) Case Not Fully Adjudicated on Motion. If on motion under the rule judgment is not 
rendered upon the whole case or for all the relief asked and a trial is necessary, the 
court at the hearing of the motion, by examining the pleadings and the evidence before 
it and by interrogating counsel, shall if practicable ascertain what material facts exist 
without substantial controversy and what material facts are actually and in good faith 
controverted. It shall thereupon make an order specifying the facts that appear without 
substantial controversy, including the extent to which the amount of damages or other 
relief is not in controversy, and directing such further proceedings in the action as are 
just. Upon the trial of the action, the facts so specified shall be deemed established, and 
the trial shall be conducted accordingly. 

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and 
opposing affidavits shall be made on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit shall be attached thereto or served therewith. 
The court may permit affidavits to be supplemented or opposed by depositions, answers 
to interrogatories, or further affidavits. When a motion for summary judgment is made 
and supported as provided in this rule, an adverse party may not rest upon the mere 
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allegations or denials of his pleading, but his response, by affidavits or as otherwise 
provided in this rule, must set forth specific facts showing that there is a genuine issue 
for trial. If he does not so respond, summary judgment, if appropriate, shall be entered 
against him. 

(f) When Affidavits Are Unavailable. Should it appear from the affidavits of a party 
opposing the motion that he cannot, for reasons stated, present by affidavit facts 
essential to justify his opposition, the court may refuse the application for judgment or 
may order a continuance to permit affidavits to be obtained or depositions to be taken or 
discovery to be had or may make such other order as is just. 

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the court at 
any time that any of the affidavits presented pursuant to this rule are presented in bad 
faith or solely for the purpose of delay, the court shall forthwith order the party 
employing them to pay to the other party the amount of the reasonable expenses which 
the filing of the affidavits caused him to incur, including reasonable attorney fees, and 
any offending party or attorney may be adjudged guilty of contempt. 

(h) Form of Order. The order granting or denying the motion for summary judgment 
shall designate the documents and other evidence called to the attention of the trial 
court before the order on summary judgment was entered. 
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CR60 
Relief from Judgment or Order 

(a) Clerical Mistakes. Clerical mistakes in judgments, orders or other parts of the 
record and errors therein arising from oversight or omission may be corrected by the 
court at any time of its own initiative or on the motion of any party and after such notice, 
if any, as the court orders. Such mistakes may be so corrected before review is 
accepted by an appellate court, and thereafter may be corrected pursuant to RAP 
7.2(e). 

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud; 
etc. On motion and upon such terms as are just, the court may relieve a party or his 
legal representative from a final judgment, order, or proceeding for the following 
reasons: 

(1) Mistakes, inadvertence, surprise, excusable neglect or irregularity in obtaining a 
judgment or order; 

(2) For erroneous proceedings against a minor or person of unsound mind, when the 
condition of such defendant does not appear in the record, nor the error in the 
proceedings; 

(3) Newly discovered evidence which by due diligence could not have been 
discovered in time to move for a new trial under rule 59(b); 

(4) Fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, 
or other misconduct of an adverse party; 

(5) The judgment is void; 
(6) The judgment has been satisfied, released, or discharged, or a prior judgment 

upon which it is based has been reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective application; 

(7) If the defendant was served by publication, relief may be granted as prescribed in 
RCW 4.28.200; 

(8) Death of one of the parties before the judgment in the action; 
(9) Unavoidable casualty or misfortune preventing the party from prosecuting or 

defending; 
(10) Error in judgment shown by a minor, within 12 months after arriving at full age; or 
(11) Any other reason justifying relief from the operation of the judgment. 
The motion shall be made within a reasonable time and for reasons (1), (2) or (3) not 

more than 1 year after the judgment, order, or proceeding was entered or taken. If the 
party entitled to relief is a minor or a person of unsound mind, the motion shall be made 
within 1 year after the disability ceases. A motion under this section (b) does not affect 
the finality of the judgment or suspend its operation. 

(c) Other Remedies. This rule does not limit the power of a court to entertain an 
independent action to relieve a party from a judgment, order, or proceeding. 

(d) Writs Abolished--Procedure. Writs of coram nobis, coram vobis, audita querela, 
and bills of review and bills in the nature of a bill of review are abolished. The procedure 
for obtaining any relief from a judgment shall be by motion as prescribed in these rules 
or by an independent action. 

(e) Procedure on Vacation of Judgment. 
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(1) Motion. Application shall be made by motion filed in the cause stating the grounds 
upon which relief is asked, and supported by the affidavit of the applicant or his attorney 
setting forth a concise statement of the facts or errors upon which the motion is based, 
and if the moving party be a defendant, the facts constituting a defense to the action 
or proceeding. 

(2) Notice. Upon the filing of the motion and affidavit, the court shall enter an order 
fixing the time and place of the hearing thereof and directing all parties to the action or 
proceeding who may be affected thereby to appear and show cause why the relief 
asked for should not be granted. 

(3) Service. The motion, affidavit, and the order to show cause shall be served upon 
all parties affected in the same manner as in the case of summons in a civil action at 
such time before the date fixed for the hearing as the order shall provide; but in case 
such service cannot be made, the order shall be published in the manner and for such 
time as may be ordered by the court, and in such case a copy of the motion, affidavit, 
and order shall be mailed to such parties at their last known post office address and a 
copy thereof served upon the attorneys of record of such parties in such action or 
proceeding such time prior to the hearing as the court may direct. 

(4) Statutes. Except as modified by this rule, RCW 4.72.010-.090 shall remain in full 
force and effect. 
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CR69 
Execution 

(a) Procedure. The procedure on execution, in proceedings supplementary to and in 
aid of a judgment, and in proceedings on and in aid of execution shall be in accordance 
with the practice and procedure of the State as authorized in RCW 6.13,6.15,6.17, 
6.19,6.21,6.23, 6.32, 6.36, and any other applicable statutes. 

(b) Supplemental Proceedings. In aid of the judgment or execution, the judgment 
creditor or his successor in interest when that interest appears of record, may examine 
any person, including the judgment debtor, in the manner provided in these rules for 
taking depositions or in the manner provided by RCW 6.32. 
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