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I. SUMMARY OF REPL Y 

The foundation of Respondent's argument for application of 

Loudon is a hypothetical situation posited by her counsel where, rather 

than being transferred from one University-operated hospital to another, 

she was transferred to a facility entirely outside of the UW Medicine 

system. I In this way, Respondent seeks to avoid consideration of the 

relevant distinctions between cases such as this, where the plaintiff 

received care entirely within an integrated health care system operated by 

the named defendant, and the circumstances presented in Loudon v. 

Mhyre, 110 Wn. 2d 675, 756 P.2d 138 (1988) and Smith v. Orthopedics 

Int'l, Ltd., ps., 170 Wn. 2d 659, 244 P.3d 939 (2010), where the non

party physicians were not agents, let alone managing agents, of the 

defendant. 

Respondent's persistent refusal to recogmze any relevant 

distinctions lacks credibility given her agreement to the certification for 

immediate appeal entered by the trial court, which states, "There is no 

Washington authority addressing the specific issue of whether the rule in 

Loudon v. Mhyre and Smith v. Orthopedics International .. . applies to 

treating physicians employed by the defendant." CP 172. Indeed, Loudon 

and Smith did not consider whether the patient-physician privilege limits a 

I See Br. Resp. at 19. 
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physician's disclosure of privileged or protected information to the lawyer 

for the physician's employer. Neither did those decisions weigh a 

corporate defendant's interest in efficiently and confidentially obtaining 

relevant information from its own employees, or its ability to have its 

senior managers assist in the defense of a claim. 

These distinctions recently led the Arizona Court of Appeals to 

refuse to extend that state's equivalent of Loudon to circumstances similar 

to those presented here. In Phoenix Children's Hasp., Inc. v. Grant, 620 

Ariz. Adv. Rep. 26, ---P.3d ---, 2011 WL 5167237 (Ariz. Ct. App. Nov. 1, 

2011), the comi held that its judicially created prohibition on contact 

between defense counsel and third party treating physicians did not apply 

to employed physicians, stating: 

[A] hospital's right to discuss a plaintiff/patient with its own 
employees exists because the employment relationship exists. 
That right is not dependent on the implied waiver arising from the 
filing of the malpractice lawsuit. We see no reason why the filing 
of a lawsuit expands the physician-patient privilege to bar 
communications that are otherwise allowed. 

*** 
The relationship gives rise to obligations of the employees to the 
employer that are not present when the treating physician is not an 
employee, and equally impose obligations on the employer to the 
patients and employees. Because the employer is inextricably 
involved in the relationship between an employed physician and a 
patient, we cannot conclude that public policy creates a wall 
between the employees and their employer regarding that patient. 
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Respondent's position also requires the Court to distort well-settled 

Washington law, under which communications between counsel for a 

health care system and its employed health care providers are not "ex 

parte" communications; rather, they are confidential communications 

protected by the corporate attorney-client privilege, even where the 

employed physician is not a named "party" to the litigation or a "client" of 

the lawyer. RPC l.13, Comments 1-2; Wright v. Group Health, 103 

Wn.2d 192, 195,691 P.2d 564 (1984); Sherman v. State, 128 Wn.2d 164, 

190, 905 P.2d 355 (1995). Respondent's insistence that the corporate 

attorney-client privilege applies only to communications with named 

"parties" or the "client" who actually engaged the lawyer not only ignores 

these well-settled principles, it would eviscerate them.' 

Finally, Respondent makes no attempt to defend the trial court's 

order based on the patient-physician privilege and related interests 

underlying the decisions in Loudon and Smith? Instead, Respondent 

focuses entirely on who will obtain a tactical advantage if contacts are 

permitted or prohibited. This inability to tie the trial court's order to the 

policy interests underlying Loudon is strong evidence of error, and ought 

to give the Court pause insofar as Respondent is asking it to expand that 

2 These interests are discussed at pp. 13-14 of Petitioner's opening brief. 
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policy in ways that conflict directly with the attorney-client privilege and 

statutes governing the disclosure of protected healthcare infonnation. 

II. FACTS IN REPLY 

Respondent's assertion that an identifiable boundary exists 

between "defendant" health care providers at Harborview and other "non-

targeted" providers who delivered care at University of Washington 

Medical Center ("UWMC") or its affiliated clinics, such that 

communications between providers at UWMC and defense counsel for 

Harborview and the State of Washington should not be protected as 

confidential by the attorney-client privilege, is not consistent with the 

record, or the legal relationships between the University and the two 

hospitals. Harborview is an operating division of the University of 

Washington.3 For present purposes, UWMC has exactly the same status; 

it is not a separate legal entity.4 

Further, Ms. Glover did not independently seek care at UWMC 

following her April 2-5, 2008 care at Harborview; rather, the University 

physicians caring for her at Harborview determined that she needed 

3 Although King County owns the physical plant, for liability purposes, Harborview is a 
part of the University. See Hontz v. State, 105 Wn.2d 302, 714 P.2d 1176 (1986) 
("Because the University of Washington is state agency, Harborview, as operated and 
managed by the University, is an arm of the State."); Kleyer v. Harborview Med. Ctr.,76 
Wn. App. 542, 887 P.2d 468 (1995) ("Employees of Harborview are state employees"). 

4 See RCW 23B.20.440 (University authorized to operate a hospital upon university 
grounds). 
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resources available at UWMC. CP 149, 152-69. All of the involved 

physicians were employed by the University, not Harborview or UWMC.5 

Indeed, many of them practice at both hospitals, including the UWMC-

based cardiology fellow (whom Ms. Glover's counsel agreed defense 

counsel could contact) who was called by the Harborview Emergency 

Department to assess Ms. Glover and drove from UWMC to Harborview 

for that purpose. Subsequently, he treated her at UWMC. CP 148-49. 

The key management level physicians involved also have privileges at 

both hospitals. CP 32-33, 148. 

Also, unlike Respondent's hypothetical situation, there are no 

organizational obstacles to sharing medical information between 

Harborview and UWMC. To the contrary, UW Medicine maintains an 

integrated medical record system that includes records from both 

Harborview and UWMC, so that a UW Medicine physician stationed at 

Harborview can review a patient's UWMC records and vice versa. 

5 This circumstance fully distinguishes this case from San Roman v. Children's Heart 
Ctr., 354 Ill. Dec. 357, 954 N.E.2d 217 (2010), cited by Respondent, in which the 
plaintiff patient independently sought treatment from a physician in another city, who 
provided treatment but did not inform the patient that he had already been retained as an 
expert for the defense in the patient's malpractice case. Here, Respondent is fully aware 
that her treating physicians are employees of the organization that she is suing. Nowhere 
has she suggested that this situation has negatively impacted the quality of care she 
receives. 
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III. ARGUMENT IN REPLY 

A. The Trial Court's Order Imposes Unwarranted Limitations on 
the Attorney-Client Relationship. 

Respondent apparently agrees that Loudon was not intended to 

interfere with privileged communications between defense counsel and 

their clients. Instead, she argues that the scope of that privilege, and the 

underlying atmosphere of candor that it is intended to promote, is limited 

to persons who are "parties" to the litigation or "clients" of defense 

counse1.6 Both arguments miss the point, which is that the corporate 

attorney-client privilege-that is, the ability of a corporate eI),tity to have 

its lawyers gather relevant infonnation from its employees and agents in a 

candid and confidential setting-applies regardless of employees' status as 

individually-named parties or managing agents of the corporate entity, and 

regardless of whether the employees themselves may be "clients" of the 

lawyer as defined by the Rules of Professional Conduct. See Wright v. 

Group Health, 103 Wn.2d 192, 201, 691 P.2d 564 (1984) (corporate 

privilege may extend to "lower level employees" who are not parties to 

litigation or clients of its counsel); Sherman v. State, 128 Wn.2d 164, 195, 

904 P.2d 355 (1995) (communications between University lawyer and 

medical resident, are privileged, even though resident not a "client" of the 

6 See Br. Resp. at 14-25. 
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lawyer); both citing Upjohn v. United States, 449 U.S. 383, 391-92 (1981) 

(corporate attorney-client privilege includes all employees with relevant 

information). 7 Under these well-settled principles, communications 

between the University's counsel and any of its employees or agents for 

the purpose of allowing counsel to advise and represent the University in 

this matter are privileged. Id. 

Respondent cites no contrary Washington authority. Instead, she 

attempts to conflate the question of who is a client for purposes of RPC 

4.2's prohibition on communications with a represented party with what is 

a privileged communication between the lawyers for a corporation and its 

employees. As the Wright decision recognizes, these are separate 

inquiries; employees who are not speaking agents most often are not the 

"clients" of corporate counsel, and therefore opposing counsel may 

contact them directly. At the same time, under Upjohn, communications 

between lower level employees and corporate counsel are privileged. In 

this way, employees' relevant knowledge of the underlying matter is not 

shielded from discovery, while communications with corporate counsel 

are privileged. See 103 Wn.2d at 195-96, (holding that nurses' 

7 United States v. Ruehle, 583 F.3d 600 (9th Cir. 2009), cited by Respondent, is 
consistent with Sherman. It holds that a defendant/corporate officer who provided 
incriminating information to corporate counsel could not claim privilege with respect to 
information that the corporation disclosed to its auditors. 
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communications with counsel were privileged, but not the underlying 

facts) quoting Upjohn, 449 U.S. at 395-96. 

B. The Superior Court's Order Prohibits Defense Counsel from 
Communicating with the Client's Managing Agents. 

Nothing in Loudon or Smith indicates that physicians who are also 

managing agents of the defendant are prohibited from communicating 

with counsel regarding the matter. Below, Respondent did not dispute the 

University's showing that Drs. Dean, Fishbein, Murry or Verrier are its 

managing or speaking agents, in that each currently or formerly managed 

significant UW Medicine programs or departments, and their duties 

include consultation with defense counsel on matters of this nature, 

regardless of whether they were personally involved in the questioned 

aspects of the patient's care. CP 32-33. Now, however, Respondent 

makes two erroneous arguments in efforts to avoid the fact that the 

superior court's order clearly prevents the University's managers from 

carrying out their normal and accustomed duties and thereby prevents 

defense counsel from effectively representing their client. 

First, she argues the "testimony" of these physicians is "limited to 

their factual knowledge then existing and interactions with Aolani Glover 

as treating physicians."s Second, she claims that the physicians in 

8 See Br. Resp. at 15. 
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question are not speaking agents for the University because they were not 

responsible for policies at Harborview's Emergency Department.9 

Although neither of these assertions is accurate,IO they also are irrelevant 

to the issue at hand, which is whether Loudon can be extended to prevent 

counsel for a corporate health care provider from consulting with the 

entity's own managers and in-house experts, and to receive their input and 

guidance on the case in a candid and confidential setting. 

One of the essential purposes of the attorney-client privilege is to 

foster an atmosphere of candor and confidence between attorney and 

client, which the courts have always regarded as essential to effective 

representation by counsel. It is fanciful at best and disingenuous at worst 

for Respondent to suggest that defense counsel can have the same type and 

quality of communications with University managers, when that 

discussion must take place in a deposition room, with opposing counsel 

present and able to cross-examine. 

9 See Id. at 16. 

10 The first assertion is contradicted by Carson v. Fine, 123 Wn.2d 206, 867 P.2d 610 
(1994), which allows a non-party treating physician to testify as an expert witness against 
his patient. The second argument begs the question because it assumes that only those 
persons with direct" responsibility for the Harborview Emergency Department at the 
relevant time could be managing or speaking agents for the University. This test would 
eliminate all or nearly all of the individuals who possess the University's managerial 
authority with respect to this case. 
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c. Federal and State Laws Protecting the Privacy of Health Care 
Information Do Not Bar Attorney-Client Communications. 

The purpose of the Loudon rule is to protect the patient-physician 

privilege, particularly with respect to irrelevant but prejudicial 

information. Loudon, 110 Wn.2d at 677-78. The patient-physician 

privilege does not, however, prevent a physician from disclosing protected 

information to the physician's lawyers, or to the lawyers for the 

physician's employer, for the purposes of obtaining legal advice. I I This 

exception is recognized not only in case law, but also in statutes that are in 

pari materia with the patient-physician privilege, and which specifically 

authorize disclosure of confidential health care information to lawyers for 

providers or their employers. 

RCW 70.02.050(1)(b) states, "[a] health care provider or health 

care facility may disclose health care information about a patient without 

the patient's authorization to the extent a recipient needs to know the 

information, if the disclosure is ... for ... legal ... services to, or other 

health care operations for or on behalf of the health care provider or health 

care facility." HIP AA regulations provide that a covered health care entity 

"may use or disclose protected health information for treatment, payment, 

or health care operations" (45 C.F.R. § 164.506(a)) and define "health care 

II Cf Stern v. Daniel, 47 Wash. 96, 91. P. 552 (1907) (attorney client privilege cannot 
"be carried to the extent of depriving the attorney of the means of obtaining or defending 
his own rights."). 
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operations" to include "conducting or arranging for medical review [or] 

legal services." 45 C.F.R. § 164.501. Federal regulatory guidance 

specifically explains that this regulation pennits health care entities to 

share protected information with its litigation counsel: "Thus, for example, 

a covered entity that is a defendant in a malpractice action, ... may use or 

disclose protected health infonnation for such litigation as part of its 

health care operations.,,12 

Undeterred, Respondent argues that HIP AA imposes prohibitions 

on ex parte communications in circumstances similar to Loudon. 13 

However, none of the cases she cites involved communications between 

defense counsel and employees or agents of. a defendant hospital. 

Respondent has identified no federal or state statute preventing employed 

physicians and other health care providers from disclosing confidential 

information to the lawyers for their employers. To the contrary, state and 

federal laws plainly authorize such disclosures without the knowledge or 

consent of the patient. 

12U.S. Dept. of Health & Human Services, Office for Civil Rights, Health Information 
Privacy, Frequently Asked Questions, available at 
http://www.hhs.gov/ocr/privacy/hipaa/faq/judicial_ and_administrative yroceedingsl705. 
htm1. 

13 See Br. Resp .. at 27 (citing Law v. Zuckerman, 307 F. Supp. 2d 705 (D. Md. 2004); 
Crenshaw v. Many Life Ins. Co., 318 F. Supp. 2d 1015 (S.D. Ca. 2004); and Proctor v. 
Messina, 320 S.W.3d 145 (Mo. 2010». 
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D. Decisions from Other Jurisdictions Cited by Respondent Do 
Not Support the Superior Court's Order. 

Respondent cites Illinois and Iowa decisions as support for a bar 

on communications between University employees and the University's 

counsel. These decisions are not of assistance. Regarding the Illinois 

decisions,14 that state's legislature subsequently rejected the logic of these 

decisions,15 and the Illinois Supreme Court upheld the legislature's 

rationale. In Burger v. Lutheran Gen '[ Hasp., 198 Ill. 2d 21, 759 N.E.2d 

533, 546 (2001), the Illinois Supreme Court concluded that allowing 

communications between staff physicians and hospital counsel could 

reasonably be "beneficial to the general health and welfare of the public," 

because "communication of a patient's medical information to legal 

14 A 1986 Illinois decision affirmed an order finding defense counsel in contempt for 
violation of an earlier order barring communication between defense counsel for an infant 
formula manufacturer and plaintiffs' third-party treating physicians. Petrillo v. Syntex 
Laboratories, Inc., 148 Ill. App. 3d 581, 499 N.E.2d 952 (1986). A subsequent Illinois 
court extended Petrillo to bar communication between a hospital's defense counsel and 
its non-targeted employed physicians. Ritter v. Rush-Presbyterian-St. Luke's Med. Ctr., 
177 Ill. App. 3d 313, 532 N.E.2d 327 (1988). Another pre-2000 Illinois decision applied 
the Petrillo rule to counsel for a defendant medical clinic. Testin v. Dreyer Med. Clinic, 
238 Ill. App. 3d 883, 605 N.E.2d 1070 (1992). In Morgan v. County of Cook, 252 Ill. 
App. 3d 947,625 N.E.2d 136 (1993), however, the Illinois court of appeals recognized an 
exception to Petrillo, concluding that counsel for a defendant hospital could speak in 
confidence to physicians who, although not named as defendants, had allegedly engaged 
in negligent conduct and whose negligence the plaintiff sought to impute to the hospital. 

15 The amended Illinois statute, 210 Ill. Compo Stat. 85/6.17(e) (2000), provides: 

The hospital's medical staff members and the hospital's agents and employees 
may communicate, at any time and in any fashion, with legal counsel for the 
hospital concerning ... any care or treatment they provided or assisted in 
providing to any patient within the scope of their employment or affiliation with 
the hospital. 
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counsel or risk management personnel may be necessary in order not only 

to adequately and appropriately respond to the occurrence, but also to 

prevent any similar adverse occurrence in the future." It further stated, 

"The hospital is not a third party with respect to its own medical 

information, which is compiled by the hospital's own caregivers." 759 

N.E.2d at 555. The rationale of Burger was reaffirmed by In re Medical 

Malpractice Cases, 337 Ill. App. 3d 1016, 1025, 787 N.E.2d 237, 244 

(2003), which permitted communications by hospital counsel and risk 

managers with any health care providers who assisted in providing care or 

treatment to the plaintiff, regardless of whether their care was the subject 

of a negligence claim by the plaintiff. 16 

Respondent also cites Keefe v. Bernard, 774 N.W.2d 663 (Iowa 

2009), for the proposition that communications between counsel for a 

defendant physician and clinic and a non-defendant member of the clinic 

were not privileged. Respondent fails to mention the relevant factors 

distinguishing that case. First, an Iowa statute allowed defense counsel to 

16 Aylward v. Settecase, 409 Ill. App. 3d 831, 948 N.E.2d 769 (2011) is not to the 
contrary. It did not involve the statute and rationale discussed in Burger. Instead, its sale 
focus was on whether counsel for a free-standing clinic, which was not subject to the 
statute, could discuss a case with persons who were not, but might be, named as 
defendants. The Aylward defendants did not challenge the rationale of the pre-Burger 
Illinois decisions or assert any interference with the attorney-client relationship. 
Consequently, the case was decided based upon the likelihood that the plaintiff could join 
additional defendants under Illinois joinder rules. 948 N.E.2d at 774. 

-13-



meet with plaintiffs' treating physicians only after notice to plaintiffs' 

counsel and affording plaintiffs' counsel the right to attend. Id. at 668-

669, discussing I.e.A. § 622.10(3). This statute applied to all physicians 

except "the defendant." Id. at 668. Without complying with these 

requirements, counsel for a physician and the clinic that employed him, 

both defendants, conferred with a non-defendant physician employed by 

the clinic, prepared a memorandum of the conference, and reviewed it 

with the defendant physician. !d. at 666. The defendant physician 

revealed the existence, and some of the content, of the memorandum 

during his deposition. Id. The plaintiff then sought to obtain counsel's 

memorandum. 

The Iowa court first held that defense counsel had violated the 

statute and that the appropriate sanction for that action was disclosure of 

the document. Id. at 669. However, it also recognized that disclosure 

would be precluded if the document was subject to the attorney-client and 

work-product privileges and ultimately remanded for a determination of 

how much of the document could be disclosed without violating the work

product privilege. Id. at 676. Along the way, the Iowa court developed 

its own unique approach to the corporate attorney-client privilege. 

While the Iowa court recognized that the "control group" test for 

determining the scope of corporate privilege generally has been rejected in 

-14-



Upjohn, it began its analysis based on two pre-Upjohn federal circuit 

decisions recognizing what it called the "subject matter" test. Id. at 671-

672. 17 Under both of those decisions, the types of communications at 

issue here would or could be considered privileged; i.e, under the "subject 

matter" test described by the Eighth Circuit in Diversified Industries, Inc. 

v. Meredith, communication are privileged if: 

(l) the communication was made for the purpose of securing legal 
advice; (2) the employee making the communication did so at the 
direction of his corporate superior; (3) the superior made the 
request so that the corporation could secure legal advice; (4) the 
subject matter of the communication is within the scope of the 
employee's corporate duties; and (5) the communication is not 
disseminated beyond those persons who, because of the corporate 
structure, need to know its contents. 

572 F.2d at 609. 

For unexplained reasons, the Iowa court was not satisfied with 

either the Upjohn or "subject matter" tests, and decided to adopt its own 

standard, under which a communication between corporate counsel and an 

employee is privileged if: (a) the employee initiates it in order to receive 

legal advice; (b) the communication concerns the employee's own acts or 

omissions, which may give rise to corporate liability; or (c) where the 

17 Harper & Row Publishers, Inc. v. Decker, 423 F.2d 487 (7th Cir.1970), affd by an 
equally divided court, 400 U.S. 348 (1971); Diversified Industries, Inc. v. Meredith, 572 
F.2d 596 (8th Cir.1978) (en banc). 
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employee's "position within the corporate decision-making structure" 

creates a "need to know." Id. at 672 and n. 9. 

The third part of Iowa's Keefe test clearly would allow privileged 

communications with managing agents of the defendant. The remaining 

portions are inconsistent with Wright, Sherman and Upjohn, and would 

interfere with the corporate attorney-client relationship in a material way. 

Specifically, Upjohn does not limit the scope of privilege based on an 

employee's status. In Wright, our Supreme Court applied Upjohn to hold 

that defense counsel could have privileged communications with nurses 

against whom there were no allegations of fault. 103 Wn.2d at 195. More 

broadly, the Iowa test ignores the fact that corporate responsibility will 

often tum on information in the possession of employees who personally 

have done no wrong. Further, it is simply unworkable to make the 

existence of the privilege tum on employees' un-counseled intuition as to 

whether they should seek to talk to the company's lawyer, or counsel's 

guess as to whether an employee could be accused of wrongdoing. 

E. Policy Interests Support Allowing Communications between 
the University's Providers and Its Counsel. 

Respondent asserts that the University seeks an "end-run around 

Loudon." This appeal does not raise or address the legitimacy of the 

Loudon and Smith decisions. It solely addresses whether the superior 

-16-



court's reliance on Loudon to bar communications in circumstances that 

were never at issue in Loudon is appropriate. As shown above, nothing in 

Loudon supports its extension here. 

Although Respondent asserts that a patient's pnvacy interests 

justify the supenor court's prohibition, the result of Respondent's 

argument is that it affords a patient higher levels of privacy protection 

after litigation has begun than before it began. This novel circumstance is 

particularly problematic in light of the RCW 5.60.060(4)(b) waiver of the 

physician-patient privilege that results from the filing of a lawsuit. 

In addition, the superior court's order ignores or thwarts 

involvement of counsel in matters that precede or parallel malpractice 

litigation. Specifically, when an adverse event or outcome occurs, 

hospitals and health systems have a duty to investigate, and often involve 

counsel early on, before any lawsuit. 18 A hospital similarly has duties to 

engage in and facilitate communications between its providers, its risk 

managers, and hospital counsel, III order to maintain regulatory 

compliance l9 and protect its interests regarding an array of issues: e.g., the 

18 See, e.g., Ch. 70.56 RCW (requiring reports regarding adverse medical events and 
incidents). 

19 Among other requirements, hospitals operate under federal and state reporting 
requirements that require them to collect information and may require consultation with 
legal counsel. E.g., 42 C.F.R. §482.21 (a hospital participating in Medicare "must 
develop, implement, and maintain an effective, ongoing, hospital-wide, data-driven 
quality assessment and performance improvement program"); 21 C.F.R. § 803.30 
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validity of patient consents or resuscitation orders, staffing and equipment 

issues, billing and coverage issues, or risk management and quality 

improvement issues.2o When counsel are engaged, they have a duty to 

"inform themselves about the facts of their client's cases and the 

applicable law and determine that they can make good faith arguments in 

support of their client's position"). RPC 3.1 Comment [2]. Under the 

superior court's order, however, such common, appropriate, and 

obligatory hospital activities must come to a halt, except in the context of 

a deposition, or with the additional expense and inefficiency that results 

from the use of separate counsel who, under Respondent's theory, cannot 

communicate with those previously involved. 21 

(requiring hospitals that use medical devices that result in death or serious injury to 
hospital patient to report the event to the FDA); RCW 70.56.020 (requiring hospitals to 
report adverse health events to the state Department of Health); WAC 246-101-305 
(requiring hospitals to notify the local health department of cases of AIDS and other 
communicable diseases). 

20 See RCW 70.41.200 (requiring a hospital to maintain a quality improvement program); 
Douglas v. Freeman, 117 Wn.2d 242,814 P.2d 1160 (1991) (hospitals have an 
independent duty under Washington law to "supervise all persons who practice medicine 
within its walls"). The Joint Commission on Accreditation and Healthcare Organizations 
(JCAHO) requires hospitals to collect data to "monitor its performance" and to "identify 
improvement opportunities." JCAHO, Comprehensive Accreditation Manual for 
Hospitals: The Official Handbook, p. PI-4, Standard PI.01.01.01 (2012); id. at p. PI-6, 
Element of Performance 8 for Standard PI.02.01.01. The hospital is also required to 
"use[] data and information in decision making that supports the safety and quality of 
care, treatment, and services." Id. at p. LD-17, Element of Performance 5 for Standard 
LD.03.02.01. 

21 A recent superior court order granting a defendant clinic's motion for permission to 
speak confidentially with its own employed, non-defendant physician prior to his 
deposition noted: "Just as [the physician] may (or must) communicate with his quality 
assurance department, he may communicate with legal counsel for his employer." 
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In this regard, Respondent, and the supenor court's order, are 

silent as to when, under their rule, the prohibition would begin to bar these 

ongoing communications between hospital counsel and the hospital's 

physicians; e.g., when an adverse event occurs, when a patient retains 

counsel, when the patient informs the hospital of a claim, when the patient 

begins a lawsuit, or when the patient instructs the hospital not to engage in 

such communications. 

Further, a patient who chooses to obtain services from a health care 

provider that she is suing does not have a legitimate expectation that its 

employees will refrain from communications about her medical care 

within the health care system, including its risk managers and counsel, 

where those communications are relevant to the patient's care or to 

hospital operations. See Burger v. Lutheran Gen 't Hasp., 759 N.E.2d at 

553-554 (patient's legitimate expectation of privacy not violated by statute 

authorizing disclosure of health care information to counsel for hospital). 

And, certainly, plaintiff can have no legitimate expectation that, each time 

she sees another University physician, the physician will become "off-

limits" to counsel and risk management staff. Yet, that is precisely the 

effect of Respondent's argument. To illustrate, if Dr. Paul Ramsey, the 

Memorandum Decision, dated December 14, 2011, Klinkert v. Doctor's Clinic, Kitsap 
Cy. Sup. Ct. No. 10-2-02077-4, reprinted in Reply Brief Appendix A, at 2. 
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CEO of UW Medicine and an internal medicine physician, happened to 

treat Ms. Glover during a UWMC clinic visit, the superior court's order 

would then bar the University's counsel from having any privileged 

conversation with Dr. Ramsey, regarding this action or any other matter, 

despite his indisputable status as the personification of "the client" for 

purposes of this litigation. 

F. Loudon Does Not Apply to the University's Risk Management 
Personnel. 

The superior court's order extends Loudon to the University's "risk 

manager." Under the superior court's order, the University's risk 

managers are prohibited from all communications with Ms. Glover's 

treating physicians, without regard to subject matter. This prohibition 

plainly conflicts with the University's ongoing obligations to engage in 

not only claims management functions but also a wide variety of quality 

improvement activities, which are not necessarily connected to the 

activities of counsel. Neither Respondent nor the superior court identified 

any authority that supports or could support such a prohibition. 

IV. CONCLUSION 

Because the superior court's order materially interferes with the 

ability of the University's counsel to investigate and obtain the candid 

views of University physicians on the matter, interferes with the ability of 
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counsel to consult with the University's management and, ultimately, 

restricts counsel's ability to provide an appropriate level of service to their 

clients, the Court should reverse the trial court's order prohibiting the 

University's counsel from engaging in attorney-client privileged 

communications with its employed physicians. 

Respectfully submitted thist&ay of January, 2012 
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7 

8 

RECEIVED FOR FILINU 
KITSAP COW'.!!\! "\ q?!{ 

DEC t 4 2011 

DAVID \N. PETERSON 

SUPERIOR COURT OF WASHINGTON 

IN AND FOR KITSAP COUNTY 

9 CAROL KLINKERT, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Plaintiffs, 
vs. 

THE DOCTOR'S CLINIC, A 
PROFESSIONAL CORPORATION; JOHN H. 
BARTOW II, D.O.; BRIAN WICKS, M.D.; 
BRUCE R. CHRISTEN, MD.; and TERRY 
CHUN,M.D. 

Defendants. 

NO. 10-2-02077-4 

MEMORANDUM DECISION ON 
DEFENDANT'S MOTION FOR ORDER 

ALLOWING THE DOCTORS CLINIC AND 
ITS ATTORNEYS TO SPEAK PRIV AIEL Y 

WITH ITS EMPLOYEE DR. PATRICK 
TRACY 

19 THIS MATTER comes before the Court upon Defendant The Doctors Clinic's Motion for 

20 Order Allowing The Doctors Clinic and Its Attorneys to Speak Privately With Its Employee Dr. 

21 Patrick Tracy.l Dr. Patrick Tracy is an employee of The Doctors Clinic ("Clinic"), Ms. 

22 Klinkert's general practice physician, and is not a party to this action. The Clinic seeks the 

23 Court's blessing to conduct informal interviews with Dr. Tracy in order to defend the claims 

24 asserted against the Clinic as a corporate entity. The Clinic has produced no factual material 

25 explaining what information it expects to discuss with Dr. Tracy, though it would be difficult for 

26 Defense Counsel to do this in even a generalized manner without violating client confidentiality 

27 and/or disclosing work product. 

28 

29 

30 
1 The Plaintiff offers an alternate caption for the Defendant's motion. By carrying forth with the Defendant's word 
choice the Court does not prejudge the merits of the application. 

MEMORANDUM DECISION KITSAP COUNTY SUPERIOR COURT 
614 Division Street 

Port Orchard, WA 98366 
(360) 337-114-0 



This motion presents a potential collision between two evidentiary privileges: the 

2 attorney-client privilege and the physician-patient privilege. The Clinic claims that its attorneys 

3 are entitled to consult confidentially with Dr. Tracy under Upjohn and progeny, since Dr. Tracy 

4 is a Clinic employee and involved in the transaction that gave rise to the suit against the 

5 corporation.2 Ms. Klinkert asserts that she may invoke the physician-patient privilege to preveD-t 

6 Dr. Tracy from discussing her medical treatment with attorneys representing his employer.3 

7 The Court is convinced that the Clinic does indeed have an entitlement to investigate the 

8 claims against it by means of confidential discussions with employees from whose conduct the 

9 claims arise.4 Although the holding in Upjohn was predicated on federal common law, 

10 Washington recognizes a similar attorney-client privilege within a corporate environment.s That 

11 such a privilege exists, however, sets the stage for a vexing conflict. In Loudon v. Mhyre our 

12 Supreme Court held that "public policy" considerations prohibit ex parte communications 

13 between a plaintiff's non-party treating physician and the defendant in a medical negligence 

14 suit.6 No case has yet decided whether Loudon may be invoked to thwart communication 

15 between a treating physician and hislher defendant corporate employer, though the issue is 

16 apparently pending before Division Two.7 

17 Following the reasoning of Florida tribunals, it appears to this Court that the 

18 communications at issue in this motion are not of the type protected by the physician-patient 

19 privilege.8 Just as Dr. Tracy may (or IIlust) communicate with his quality assurance department> 9 

20 he may communicate with legal counsel for his employer. At oral argument, Plaintiff conceded 

21 that Dr. Tracy may communicate regarding Ms. Klinkert's care within the Clinic, but asserted 

22 

23 

24 

25 

26 

27 

28 

29 

30 

2 See Upjohn Co. v. US., 449 U.S. 383 (1981). 
3 See Loudon v. Mhyre, 110 Wash.2d 675 (1988) (en bane). 
4 See Upjohn Co., 449 U.S. 383. It does not matter that Ms. Klinkert ascribes no fault to Dr. Tracy's conduct. 
Corporate counsel's right to conduct confidential investigation is not limited to actors who may individually be at 
fault. Id. 
s 5A Wash. Prac., Evidence Law and Practice § 501.13 (5th ed.); Wright v. Group Health Hospital, 103 Wash.2d 
192, 194-95 (1984). 
6 110 Wash.2d 675. 
7 The parties noted at the close of argument that whichever party loses the motion at bar will likely seek a stay of the 
resulting order, pending outcome of the Division Two matter. If the parties have already decided to place this aspect 
of discovery on hold pending the appellate decision, it is mystifying why they would use judicial and client 
resources to litigate a motion, the outcome of which will be irrelevant. 
8 See Lee Memorial Health System v. Smith, 40 So.3d 106 (Fla.App. 2 Dist., 2010). 
9 See Chapters 4.24 and 70.41 RCW. 

MEMORANDUM DECISION 2 KlTSAP COUNTY SUPERIOR COURT 
6 I 4 Division Street 

Port Orchard, WA 98366 
(360) 337-7140 



that the purpose for such communication must be limited to Ms. Klinkert's care, rather than 

2 defending litigation. As Plaintiff's counsel appropriately acknowledged, this distinction would 

3 be difficult in practice. There is no Washington authority requiring that the Clinic be so limited 

4 in its communications with Dr. Tracy. 

S For the foregoing reasons the Defendant's motion will be granted as set forth in the 

6 Order accompanying this Memorandum, Decision. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 
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I, Greg McLawsen, certify under penalty of perjury under the laws of the State of 
Washington that I am now and at all times herein mentioned, a resident of the State of 
Washington, over the age of eighteen years, not a party to or interested in the above entitled 
action, and competent to be a witness herein. 

On December 14, 2011, I caused a copy of the foregoing document to be served in the 
manner noted on the following: 

John Graffe 
925 4th Ave Ste 2300 
Seattle, W A 98104-1145 

lane Morrow 
298 Winslow Way W 
Bainbridge Island, W A 98110-2510 

Kl 
o o o 
lil o o 
o 

Via U.S. Mail 
Via Fax: 
Via Hand Delivery 
ViaE-mail 

Via U.S. Mail 
Via Fax: 
Via Hand Delivery 
Via E-mail 

DATED December 14, 2011, at Port o_rc..pfJi:rar.J-d_' W-l-_hin_._gt_on_. _______ ~ 

Greg MCLawsen 

MEMORANDUM DECISION 3 

Judicial Law Clerk 

KITSAP COUNTY SUPERIOR COUR .... 
614 Division Stree"t. 

Port Orchard, WA 98366 
(360) 337·7140 



RECEIVED FOP FIL 
KITSAP ('''' ." 
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DAVID W PETERSON 
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SUPERIOR COURT OF WASHINGTON 

IN AND FOR KITSAP COUNTY 

9 CAROL KLINKERT, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Plaintiffs, 
vs. 

THE DOCTOR'S CLINIC, A 
PROFESSIONAL CORPORATION; JOHN H. 
BARTOW II, D.O.; BRIAN WICKS, M.D.; 
BRUCE R. CHRISTEN, MD.; and TERRY 
CHUN,M.D. 

Defendants. 

NO. 10-2-02077-4 

ORDER ALLOWING THE DOCTORS 
CLINIC AND ITS ATTORNEYS TO SPEAK 

PRIV ATEL Y WITH ITS EMPLOYEE DR. 
PATRICK TRACY 

19 THIS MATTER comes before the Court upon Defendant The Doctors Clinic's Motion for 

20 Order Allowing The Doctors Clinic and Its Attorneys to Speak Privately With Its Employee Dr. 

21 Patrick Tracy ("Motion"). 

22 The Court has reviewed the files and pleading herein, including: 

23 1. The Motion; 

24 2. Decl. of Miranda Aye; 

25 3. Plaintiff's Opposition; 

26 4. Decl. of Jane Morrow in Response to Defendants' [sic] Motion to Allow the Doctors 

27 Clinic and its Attorneys Ex Parte Contact with its Nonparty Treating. Physicians, 

28 Including Dr. Patrick Tracy; and 

29 5. Defendant's Reply to Plaintiff's Opposition; 

30 
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and the Court being otherwise fully advised in the premises, 

IT IS HEREBY ORDERED that Defendant's Motion is GRANTED as follows: The 

Doctors Clinic and its attorneys may speak privately and confidentially with its employed 

physician, Dr. Patrick Tracy, who is Ms. Klinkert's treating physician. 

DATED December 14,2011, 

CERTIFICATE OF SERVICE 

I, Greg McLawsen, certify under penalty of perjury under the laws of the State of 

Washington that I am now and at all times herein mentioned, a resident of the State of 

Washington, over the age of eighteen years, not a party to or interested in the above entitled 

action, and competent to be a witness herein. 

On December 14, 2011, I caused a copy of the foregoing document to be served in the 

manner noted on the following: 

John Graffe ~ Via U.S. Mail ~ -c-.) 

925 4th Ave Ste 2300 Via Fax: c.... 
Seattle, WA 98104-1145 0 Via Hand Delivery ~ 

0 Via E-mail --
Jane Morrow ~ Via U.S. Mail 

-0 
':$ 

298 Winslow Way W Via Fax: s;:-.-
Bainbridge Island, WA 98110-2510 0 Via Hand Delivery c.-> 

D ViaE-mail CP 

DATED December 14,2011, at Port Orchard, Washington. 
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