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A INIR0DUCI10N 

Leslie A Pounds challenges his Aggravated Mlrder conviction and life 

sentence arguing that a recent letter "Mitten by the FBI admitting that an FBI 

examiner testified to an opinion that the ~~evidentimy specirren(s) could be 

associated to a single box of amm..mition"--an opinion wuch the FBI now admits 

exceeded the ~'lirnits of science and cannot be supported by the FBI." see Hmsell 

Letter attached to PRP. After reviewing this new informrtion, trial C01.ll'l')eI for 

M. Pounds has stated that his trial strategy ~d have changed, ifhe had known 

the expert testinDny was unfounded in science. See .D?claration of Walter Peale 

attached to PRP. ill short, the defeme theory ~d have only attempted to raise 

. doubts about W10 shot the victim, instead of offering jurors the additional 

inconsistent theory that Pounds shot the victim, but was unable to fonn the 

requisite intent. Id 

ill response, the State argues that M. Pounds br:iJJg:; this claim too late, 

although the State does not even suggest that it has been ~udiced by the delay. 

!he State also argues that the testimJny in this case was scientifically reliable, 

despite the undisputed stateIrent by the FBI repudiating its agent's testinDny. 

Finally, the State argues that the testimJny was not all that important to the 

outcorre of the trial, :failing to respond to Pounds' claim that his trial strategy 

V\OUld have changed 
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B. ARGUl\1ENT 

1. The State UJes N:>t Dispute Pounds' Extra-Recoo:l Facts. 

Generally speaking, this court has three options ~ issues raised in a 

personal restraint petition: 

1. If a petitioner :fails to rn.:rt the threshold burden of sho\Wlg actual 
prejudice arising from constitutional error, the petition must be dismissed; 

2. If a petitioner tmkes at least a pri1m fucie sho\Wlg of actual prejudice, 
but the trerits of the contentions cannot be detennined solely on the record, 
the cotnt should rernmd the petition for a :full hearing on the trerits or for a 
reference hearing pursuant to RAP 16.11(a) arxl RAP 16.12; 

3. If the court is convinced a petitioner has proven actual prejudicial error, 
the cotnt should grant the Personal Restraint Petition without remmding the 
cause for:finther ~ 

ill evaluating these options, the Com must evaluate how to treat the new or 

extra-record facts contained in a PRP. RAP 16.9 provides: Respondent should 

also identifY in the response all rmterial disputed questions of fact. The 

washington Supretre Court :finther explained that the ''State's response rwst 

~ the allegfltions of the petition arxl identifY all tmterial disputed questions 

of fuct. ill order to define disputed questions of fact, the State must rn.:rt the 

petitioner's evidence with its own corqJetent evidence. If the pnties' tmterials 

establish the existence of tmterial disputed issues of fact, then the superior court 

will be directed to hold a reference hearing in order to resolve the factual 

questions. In re Rice, 118 Wash.2d 876, 887, 828 P.2d 1086 (1992). 
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fu this case, the State has not identified any factual disputes and has not 

. presented its own competing declarations. As a result, this Cotnt should teat M. 

Pounds' new filets as verities. To be clear, Pounds is willing to accept: remand 

for an evidential)' hearing. H>~er, hlsed on the State's fuilure to contest his 

new evidence, he is entitled to relief if this Com finds 1:haie filets rrerit relief. 

2. 1bis Petition Was Brought %thin a Reasonable Atrount ofTure from 
Discovery of the New fufornlation. The State LUes 1\Ot OaimPrejudice 
from Thlay. 

RCW 10.73.090 00rs any personal restraint petition not filed within a year 

after final judgtrent. 1bis one-year titre linit, ho~, does not apply to a 

petition 00sed solely on newly discovered evidenre, so long as the defendant acted 

with reasonable diligence in discovering the evidence and filing the petition. 

RCW 10.73.100 (1). 'That exception could have, but does not, specifY that a PRP 

must be brought within one year of discovering the new evidence. Instead, it 

simply requires ''reasonable diligence." 

"Nevertheless, the State contends that Pounds' petition should be dismissed 

as \.lI1tirrely becau;e a report questioning the validity of (BIA testinDny ~ 

available as early as 2004. The State also contends that Pounds' delay in filing the 

petition after he received the FBI letter ~ beyond the bOl.mds of reasonable 

diligence. 

1"fo Washington case defines ''reasonable diligence" in discovering new 

evidence or in filing a petition. DivisionTW)'s opinion in&ate v. Scott, ixMever, 
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is instructive. State v. Scott, 150 \\hApp. 281, 207 P.3d 495 (2009). fu that case, 

five years after he pled guilty to a sex offense, Scott asked to withdraw his plea 

and submitted an affidavit :from the victim recanting his stateIrent ~ him. 

150 \\hApp. at 286-87. fu deciding W:1ether Scott's IIDtion was tirre-00rred, the 

court noted that during the five years since his plea, Scott was indigent and 

incarcerated, a no-contact order prevented him :from contacting the victim, and 

neither the State nor Scott had knoW} of the victim's Wtereabouts for quite sorre 

titre. 150 \\hApp. at 291. Considering these facts and that Scott only obtained 

the new evidence after he convinced a trial court to appoint a la~er to 

investi.~, the court held that Scott acted with reasonable diligence in discovering 

the new evidence. 150\\hApp. at 286, 292-93. 

Ih"e, like the Petitioner in Scott, Pounds had limited access (if any) to 

teclmica1, scientific research or to the expert FBI witness W10 testified against him 

at trial. And Wille a report generally calling CBIA evidence into question rmy 

have been published in 2004, the extent of the FBrs "misleading" testirmny in 

Pounds' case only ~ appirelll after a detailed review of the trial record by 

specialists at the FBI laboratoty SOIret:ime in 2009. As the Scott court aptly noted, 

~ find it ''tmlikely that these wi1n!sses '\mUld have changed their stories 

earlier .... " Scott, 150 \\hApp. at 292. 

Furthenn:re, rn..x;h like Scott, Pounds did not have counsel to investig;;rte 

the validity of a newy discovered evidence claim until after his f011'rer attorneys 
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actually received notification :from the FBI, sot1let:irre after M.y 15, 2009. 

Pounds' f<JI'IreC att<nleys did not atterrpt to assist him. Instead, they simply wrote 

and told him he ~d need to arrange for counsel on his own. 

Before filing a petition, undersigned counsel attempted to negotiate a 

settletrent. After that failed, but before filing the petition, counsel had to review 

trial transcripts, comu1t with trial counsel, and research the evolving science to . 

detennine ~ a claim of newly discovered evidence V\Ould have any Inrit in 

Pounds' case. hxJeed, counsel's ethical obligptions under RPC 3.1 required as 

m.JCh 

It is important to note that the FBI's l\.1iy 19, 2009, letter was sent to the 

Prosecutor and Judge, but not M. Pounds or his trial counsel. en June 8, 2009, 

Bill Jaquette, the Snohomish County Public IXfender, wrote to Pounds with the 

FBI letter included. lJov\ever, M. Jaquette told Pounds he was not entitled to a 

lawyer at public expense. Undersigned counsel was later retained. Current 

cotmSel :first tried msuccessfully to settle the case. See cIoctnrents attached as 

Aj:pendix A \\hen that failed, be provided tmterials to M. Peale, trial counsel, 

\-"\ho signed a declaration on lVhy 4 2011. This PRP was filed on June 14, 2011. 

As a result, it is clear that Pounds acted with reasonable diligence both 

W1en be was ~ and with the assistance of counsel. 

It is important to point out that the State never clairm prejudice as a result 

on any alleged lack of diligen:e. This Court should decide this case on the ~ts. 
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3. The FBI Hls Repudiated Its Agent's Opinion 

The State argues that Pounds' case was not infected with error because the 

FBI agent did not render an opinion unsupported by science. The FBI disagrees, 

writing in its letter that its agent offered an opinion that exceeded the ''limits of 

science and cannot be supported by the FBI." see ~sell Letter attached to PRP. 

The State is correct that analyzing the chemical composition of bullet lead 

has not been called into question, the infereoces drawn from that analysis----that 

the bullets likely originated from the satre box-are no longer supported by the 

scientific comrrunity. Appropiately, the FBI has stopped CBIA testing and no 

longer offers CBIA expert testinnny. 

Ho~, FBI Special Agent Roger Asbury's testirmny V\eIl1: InlCh~. 

~ testified that it ~d be "quite un.connnn" to :find bullets with similar 

composition to have originated from "different boxes." RP 569. J\tbre specifically, 

Special Agent Asbury testified that four received bullet fragtrents had a "very 

cla;e COt11JOSitional association" to an tmfired bullet and that any differeoces "are 

the type that I ~d find within the satre box annng the cartridges." RP 579. 

In any event, the FBI has now repudiated its agent's test:iIrony----ven if the 

State still defends it This recantation is newly discovered evidence. Pounds now 

turns to the heart of the mrtter: the n:meriality ~on. 
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4. The State Failed to Respond to M. Pounds' Specific Oairn 
of Prejudice. Pounds Was Prejudiced Because His Thfense 
Theoty Would Have Cbanged 

The State ignores M. Pounds' claim of prejudice and instead focuses on 

the relative inpJrtance of the CBIA testirrnny to the issues at trial. lli~ver, 

Pounds claiIred he was prejudiced not ~ 'CBIA was a IIl:1:ior focus at trial, 

but because the CBIA expert opinion was integral to trial counsel's strategy 

decision. As a result of this evidence, counsel decided to put on tV\O conflicting 

defeR;eS. Counsel argued that Pounds did not shoot the victim and, even if he did, 

Pounds did not fonn the requisite nrns rea. Trial counsel did so ~ he 

feared that the CBIA testiJ:mny put the tn.n:Uer ~ in Pounds' possession. 

Trial counsel now states his trial strategy V\Ould have changed if he knew then 

~ he know.; now. M. Peales' declaration is clear on this point. 

It is also undisputed by the State. As a result, this Court's review should 

focus on W1ether Pounds was prejudiced because trial counsel's strategy WRJId 

have shifted and significantly improved as a result of the new evidence. 

There is significant support in the law for this type of prejudice in:{uiry, in 

both new evideoce and Brady cases. The f~ of the prejudice or rmteriality 

requireIrent is W1ether, with the full use of the exculpnory infornmion at trial, 

there was ''a reasooable }rOhIDility of a different result." United States v. 

Jackson, 345 F.3d 59, 73 (2d Gr.2003) (internal citation; and quotations omitted). 

" 'A reasonable }rOhIDility is a proOObility sufficient to undennine confidence in 
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the outcoIre.' " IJisinvne v. Phillips, 461 F.3d 181, 196 (2d Cir.2006) (quoting 

United States v. lv.bthri, 419 F.3d 159, 169 (2d Cir.2(05)). " '[I]he question is not 

~ the defendant ~d rmre likely than not have received a different verdict 

with the evidence, but ~ in its ab5;ence he received a fair trial, understood as 

a trial resulting in a verdict V\Ortby of confidence.' " Id (quoting Kyles v. U'hitley, 

514 u.s. 419, 434, (1995)). See also IJisinvne, 461 F.3d at 197 (stating that 

Brady requirerrents!ret Wlen infonmtion near the close of prosecutiods case 

''\.\ould likely have altered the defense's cro3S examination of [a key witness] and 

it could even have corrpletely changed the nature of the defense strategy"). 

In evaluating rmteriality, a reviewing court nrust ~ider rno general, and 

so.treWJat overlapping, aspects of the value of the evidence. 1he Court must 

assess the staterrent's "utility to the defense as V\ell as its potentially darmging 

i.tnp:tct on the prosecution's case." Kyles, 514 U.S. at 434-40. In fuct, the 

entire tenor of the Supreme Cotnt's decision in Kyles corrpels the conclusion that 

an assessrrent of the materiality of any given piece of evidence requires a holistic 

assessrrent of the entire trial, including the defense's trial strategy. 

Mneriality is shown by deJ:n:xNrating ''that the fuvorable evidence could 

reasonably be taken to put the \\hole case in such a different light as to undermine 

confidence in the verdict." Kyles, 514 U.S. at 435. The S1..1pI"eIre Court explained 

that the ''touclEt:one of materiality" under Brady ''is not ~ the defendant 

~d rmre likely than not have received a different verdict with the evidence, but 
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Wlether in its amence he received a fair trial, understood as a trial resulting in a 

verdict WJrthy of confidence." Id at 434. fu Kyles itseJ.t: the Sup-eme Court 

assessed how the suppressed evidence W)u1d have affected the ~ as a 

W1ole, including in its analysis an assessrrent of how the suppressed evidence 

might have changed the defense's trial strategy. 514 U.S. at 445--46. 

'The Court in Kyles cited Tenth Circuit case law for the proposition that 

Brady permits an analysis into how the defense might have utilized the suppressed 

evidence. Id at 446 (citing.&:Menv. M:Jynard, 799F.2d593, 613 (lOthCrr.l986) 

for the pI'Opa)ition that a "connDll trial tactic of defense la~ers is to discredit the 

caliber of the investif¢ion or the decision to charge the defendant, and [courts] 

mty COIl'3~der S1.£h lEe in assessing a possible Brady violation''). 

fu evaluating a piece of evidence's "utility to the defense," a court IID.JSt 

evaluate how the suppressed evidence W)u1d have affected the entire proceeding 

including the defense's trial strategy. See, e.g., Bowen, 799 F.2d at 613 (cout rmy 

consider how suppressed evidence rmy have opered door to different trial tactics); 

Trctn1lndl v. MK1me, 485 F.3d 546, 551 (10th Gr.2007) (recognizing that 

suppressed evidence rmy have been tEed to suwort defense theory that another 

person connli.tted the offense). 

It is hard to understate how daImging Pounds' conflicting de:ferEes m..N 

have been. It is simply unreasonable to expect a jury to conclude that Pounds did 

not shoot the victim ~ his defense included acclaim that, if he did, he nrust 

9 



have done so wthout the requisite intent. Such a theoty is on arm wth the post-

trial ''If I Did It'~ book surpasedly written by O.J. Sirnpion. 

01 the other hand, trial counsel ~s declaration notes important ohieIvations 

:from trial unlikely to be readily appn-ent from a cold reading of the transcript. 

Counsel states that the w1nesses V\ho directly implicated Pounds in the homicide 

~ vet)' rrD.lCh suspect. Counsel states that he is "confident~~ a different result 

'\"\OUld have been returned, but for the CBIA evidence and the tactical choices in 

light of that evidence. 

This Court does not need to fully embrace trial counsel ~s confidence. 

IrNead, this Court~s confidence in the out:coIre only ~ to be l.ll1Qennined as a 

result of this new evidence. Pounds clearly has Imde that showing. 

C CDNCLUSION 

Based on the above~ this Court should reverse and rermnd for a new trial. 

In the alternative, this Court should remmd for an evidentiary hearing. 

DAlED this 4th day of January~ 2012. 

I,,(T~E t'Uf.Iy 
Jeffiey E Ellis #17139 
Attorney for M. POUIrls 
Law Office of A1sept & Ellis 
621 SWrv1:nrison St.~ Ste 1025 
Portland, OR 97205 
(206) 218-7076 (ph) 
JeffieyFrwinEl1.is@;;m.com 
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11\ Reply. Plellse refer to 

HIe No 

Tricia Stemler 
Snohomish Co. Prosecutor's Office 
3000 Rockefeller Ave 
MIS 504 
Everett. WA 98201 

U.S. Department of Justice 

Federal Bureau oflnvestigation 

May 15,2009 

Re: Case Name: Leslie A. Pounds; 83-1-00599-4 
FBl File Number: 95-2575Q7 

Dear Sir or Madam: 

This letter follows up on our previous communication regarding bullet lead analysis 
conducted by the FBI Laboratory. Thank you for providing the information requested from the 
above-referenced case. 

A review of the testimony provided by an FBI Laboratory examiner on the subject of 
compositional analysis of bullet lead was conducted on the transcript that you provided. The 
goal ofthe review was to detennine if there was a suggestion by the ex.aminer that a bullet 
fragment or shot pellet was linked to a single box of ammunition without c\aritication that there 
would be a large number of other bullets or boxes of bullets that could also match those 
fragments or shot pellet. Science does not support the statement or inference that bullets, shot 
pellets, or bullet fragments can be linked to a particular box of bullets. Further, any testimony 
stating bullets came from the same source oflead is potentially misleading without additional 
information regarding approximate numbers of other "analytically indistinguishable" bullets 
that also originated from that same source. Finally. any testimony regarding the geographical 
distribution of analylicaUy indistinguishable bullets exceeds the data currently available. 

After reviewing the testimony of the FBI's examiner. itis the opinion of the Federal Bureau 
of Investigation Laboratory that the examiner did state or imply that the evidentiary specimen(s) 
could be associated to a single box of ammunition. This type of testimony exceeds the limits of the 
science and cannot be supported by the FBI. 

Your oftice is encouraged to consult appellate specialists in your jurisdiction to 
determine whether you have any discovery obligations with respect to the finding stated above. 
As directed by the Department of Justice, we are notifying the Chief Judge of the court in which 
this c~se was tried oCthc resulls of our review by copying him or her on this letter. 



Comparative Bullet Lead Analysis Review Process 
May 15.2009 

Additionally, you should be aware that the FBI is cooperating with the Innocence 
Project. The Innocence Project is interested in determining whether improper bullet lead 
analysis testimony was material to the conviction of any defendant, and, if so, to ensure 
appropriate remedial actions are taken. In order to fully assist them in their evaluation, the FBI 
will provide the Innocence Project infonnation from our files, including a copy of the FBI 
expert's trial testimony in this case and our assessment of that testimony. 

Further questions regarding our review of your case or the general issue of bullet lead 
examinations may be addressed to Marc LeBeau at: FBI Laboratory Division, 2501 
Investigation Parkway, Room 4220, Quantico, VA 22135 (703-632-7408). General legal 
questions should be directed to Assistant General Counsel James Landon, Office of the General 
Counsel, FBI Headquarters, Washington. DC 20535 (202-324-1724). 

cc: Larry E. McKeeman 
Snohomish County Superior Court 
Snohomish County Courthouse 
3000 Rockefeller A"IIe MIS 502 
Everett. WA 98201 

Sincerely. 

D. Christian Hassell, Ph.D. 
Director 
FBI Laboratory 



June 8, 2009 

Leslie Pounds 
DOC # 244545 

SNOHOMISH COUNTY 

PUBLIC DEFENDER ASSOCIATION 

1721 HEWITT AVENUE. SUITE 200 

EVERETT. WASHINGTON 98201 

Monroe Correctional Complex 
P.O. Box 777 
Monroe, WA 98272 

Dear Mr. Pounds: 

Enclosed with this letter is a letter from the Federal Bureau of 
Investigation regarding testimony they presented at your trial. 

Apparently. a witness from the FBI Laboratory offered the opinion 
that shells relevant to your case could be traced to a particular 
box of ammunition. The enclosed letter advises that that 
witness's testimony exceeded the limits of science. 

Your case is far beyond the time limit for an appeal. However, 
while there are limitations that must be considered, you may be 
able to collaterally attack your conviction on the basis of what 
the FBI has disclosed. A writ of habeas corpus could be filed in 
the superior court in the county where you are being held; you may 
be able to file a personal restraint petition in the Washington 
State Court of Appeals; and you may be able to petition for a writ 
of habeas corpus in the Western District of the Federal District 
Court. 

Unfortunately, you are not entitled at this point to the 
appointment of counsel at public expense. You could hire an 
attorney to represent you or petition the court yourself, asking 
them to appoint counsel. 

The attorney that represented you at trial, Walter peale no longer 
works for ,the Snohomish County Public Defender Association. He 
works for a public defender office in Seattle. Although we cannot 
represent you in further proceedings, we will cooperate with you 
and any attorney representing you. Mr. Peale has indicated that 
he will CQoperate as ~ell. 

Very truly yours, 

/?///I# 
Bill Jaquette 



CERTIFICATE OF SERVICE 

I, Vance G. Bartley, Paralegal for the Law Offices of Alsept & Ellis, LLC, certify that on 
January 9, 2012 I served the parties listed below with a copy of Petitioner's Reply Brief 
as follows: 

Seth Fine 
Snohomish County Prosecutor 
Snohomish County Prosecuting Attorney's Office 
3000 Rockefeller Ave., 
Everett, WA 98201 


