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A. ASSIONMENTS OF ERROR

L. MR. FiNLEY‘S RIGHT To Due PROCESS, RIGHT
To A FAIR TRIAL AND RIBHT TO EFFECTIVE
ASSIGTANCE OF COUNSEL WERE ALSO VIOLATED
WHEN TRIAL COUNSEL INSTRUCTED THE TuRY TO
TAKE SHORTEUTS WITHROUT GOING THROUGH ALL
OF TREIR TuURY INSTRUCTIONS AND YOU Don'T
HAVE TO MEMORIZE ALL 27 INSTAULTIONS.

2. MR. FINLEY RECEIVED TNEFFECTIVE
ASSISTANCE WHEN HiS TRIAL COUNSEL MADE
SEVERAL REFERENCES To THE JURY TRAT THE
PROSECUTOR AND Hi5 GRouP oF PRYFESS IONALS
WERE UNITED AS PART 6F A SYSTEM WHERE EALH
HAD Y8VU” PROTOCAL AND LNFERED THAT MR.
FINLEY WAS A BAD GuY AND A %EX OFFENDER.

3. COUNSEL’S FAILURE T6 PROPERLY CROSS-
EXAMINE Ms. Lotk VIOLATED FINLEY!S RIGHT TO
LONFRONT WITNESSES.,

Y. TRIAL COUNSEL WAS INEFFECTIVE FoR.:
(ACT ONE)BOLSTERING THE PROSECUTIONS CASE
BY SUGGLESTING MR. FINLEY TESTIMONY WAS FALSE
(ACT TWO) CONCEDED GuitT WHicH DENIED TuRY
YO INDEPENDENTLY REACH A VERDICT 5 AND
(ACT THREE) INSISTING THAT THE TO CONVICT
ELEMENT Y THAT ANY 0F THESE ACTS OLLURRED
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IN THE STATE 6F WASHINGTON,” WAS TRUE -

5. TRE COURT ERRED BY DENYING FINLEY'S
MOTION TO PROCEED PRO 98 WITHOUT HOLPING
AN ADEQUATE INQUIRY TINTO FINLEY'S CLAMS.

To95uUES PERTAINING TO ASSIGNMENTS
,0F ERROR.

I. DID FINLEY RECEWE INEFFECTINE
ASSISTANEE OF COUNSEL WHRERE COUNSEL MISLED
THE JURY OM How T6 TTERPRET THEIR FuRY
INSTAULTIONS.

2. DIV FINLEY RELEIWE TNEFFECTIVE
ASSISTANCE OF COUNSEL WHERE COUNSEL
INSTRUCTS JURY T6 DELIBERATE BN TAKING
S5HORTCUTS BYPA9SIVD THE COURT'S
INSTRUCTIONS.

3. WHETHER FINLEY RECEIVED INEFFECTIWVE
A551STANCE OF COUNSEL WHERE DEFENSE
COUNSELIS COMMENTS TN CLOSING INFERED
THAT FINLEY WAS A BAD GUY AND A SEX
OFFENDER.

H. wHETHER THE COURT ERRED BY ITS
DELAYED RULING ON THE ADMISSION OF TAIL
PRONVE CALLS CONFLICTED WITH COUNSEL S
ABILITY TO PROVERLY CROSS EXAMINE Ms. LOCK..



5. DID FINLEY RECEINE INEFFECTIVE
ASSISTANCE OF COUNSEL WHERE Ms. TRILKEY'S
NUMEROUS OBAECTIONS OF 402, 403 AND @01

EVIDENCE RULES. WERE IN FACT, COUNSEL
UNKNOWINGLY OBJEETING TO HER OWN BRRORS.

G&. DID FINLEY RECEIVE INEFFELTIVE
ASSISTANCE OF COUNSEL WHERE Ms. TRICKEY
ALLUDES I N CLOSING ARGUMENT THAT FINLEYS
TESTIMONY (T THINK T AM YOUR BEST UNTNESS)
WAS FALSE.

1. DID FINLEY RECEIVE INEFFECTIVE
ASSISTANCE OF COUNSEL WHERE MS. TRickey
CONCEDED FINLEN/S GUILT AND INSTRULTS THE
JURY TO CONVICT MA. FiNLEY ON THE CHARGE
OF FELONY HARASSMENT. CONTRARY TO FNLEY/S
TESTIMONY.

9. DID FINLEY RECEIVE TNEFFELTIVE
ASSISTANCE OF COUNSEL WHERE MS. TRICKEY
DURING CLDSING ARGUMENT ARGUES THE
THEORY THAT Ms. Lotk WAS ANGRY AT MR. FINLEY
BECAUSE HE RAPED HER.



Q. DID FINLEY RECEWE INEFFECTIVE
ASSISTANCE OF COUNSEL WHERE THE CUMULATIVE
EFFECT OF COUNSEL’S ERRORS DENIED FINLEY
A FAIR TRIAL.

1I0. DID FiNLEY RECEIVE INEFFECTIVE

ASSISTANCE OF COUNSEL WHERE Ms. TRICKEY
IMPROPERLY TNSTRULTS THE 4QURY, SOME oF THE
SHORTCUTS THOUGH MIGHT BE PRETTY EASY
wITHOUT GOING THROUGH ALL OF THE (Tury)

LI NSTRUCTIONG .7

(I. DID FINLEY RECEIWE INEFFECTIVE
ASSISTANCE OF COUNSEL WHERE Ms. TRiCKEY
S5TATES, Y Now IT COULD BE BELAUse SHE’S BEEN
RAPED AND SRE'S ANGRY,” WHicH 15 CONTRARY
10 FINLEY AND Lock!S TEST)MONY.

2. DD THE COurRT ERR BY RESERVING To
Rute on THE ADMISSION OF THE JAIL PHONE
CALLS UNTIL AFTER MsS. LOCK’S TESTIMONY. WHICH
IN TURN ALLOWED THE STATE T0 RECEIVE EVIDENCE

THROUGH tHE BACK DODR, DENYING (Ms. TRICKEY CLAIMS)
THE DEFENSE THE ABILITY To CONFRONT MS. LoCK ON

PRETUDICIAL STATEMENTS wWITHIN THE CALLS ADMITIED
BY THE COURT PosT TESTIMONY, THAT WAS NOT ASKED
ON DIRECT BY EITHER PARTY.



B. STATEMENT OF THE CASE
L. THE CHARGES
APPELLANT PeRNELL FINLEY TS5 APPEALING

HIS CONVICTIONS FoR: (1) FIRST DEGREE RAPE WHILE
ARMED WITH A DEADWY WERPON ; (Z) FIRST DEGREE
RAPE WHILE ARMED WiTH A DEADY (AN ADDITIONAL
COUNT); (3) FELONY HARRASSMENT WHILE ARMED
wITH A DEADLY WEAPON, (H) FELONY VIOLATION OF A
NO=- CONTACT ORDER wHILE ARMED WIiTH A DEADLY
WEAPON; AND (B) WITNESS TAMPERING.(CP |-4,23~
26, \G7- 75, RP 2).

COUnNTS L, ITT AND 32 THE STATE MOVED 76
AMEND THESE CHARGES (TNFORMATION) FOR REASONS
THAT THE CHARGES HAD NoT BEEN FILED EARLIER
BASED ON AT SOME PoINT T0 TALK PoTENTIAL
NEGOTIATIONS. (RP 2) -

THE STATE ALLEGED FINLEY COMMITTED COUNTS
I-4 AGAINST RIS FIANCEE AND ROOMMATE
MOMIQUE Lock ON MARCH 5, 2010 (CP \-H, 23-26,
443 446). THE STATE ALLEGED FINLEY COMMITIED
COunT 5 DURING TELEPHONE CONVERSATIONS WITH
Ms. Lock THEREAFTER, WHILE AWAITING TRIAL (¢P
23-206; RP 951-52,979).



IN 2009, FINLEY MOVED TNTo Ms, Lock/s KENT
APARTMENT, AND THe Two BeGAN WHAT Lock
DESCRIBED A5 A FulFRLLING AND ADVENTUROUS
GEXUAL RELATIONSHP (RP 362, 364, 446-477,1056) -

LocK ADMITTED THAT SHE wouLD S0MTIMES
MANIPULATE FINLEY ™ YoU KNOW WE WOULD BET
TNTO =T AND HE woulD THREATEN TO LEAVE AND
G0 BACK TDO FLORIDA OR wWHATEVER AND T D\DAET
WANT THAT T6o HAPPEN S0 WE WOULD GET INTO IT
AND T woulD MAKE THREATS TO YoUu KNOW CALL you
c‘puvs...'fRP 381, 365, 455) ALoo WHEN FinLeY
WANTED T0 SPEND TIME wITH FRIENDS, Lock poutb
THREATEN TO REPORT HiM FoR VIOLATING A No-
CONTALT ORDER THAT HAD TSSUED TN 2004 AND
PROMIBITED FINLEY FROM IN-PERSON CONTALT WITH
Lock.(RP 365, 264,381,1005,109% | EX 2).

THE ORDER WAS TSSUED AFTER THE TwoO (OT
INTO AN ARGUMENT wHILE Lotk WwAS COOKING RIBS
RP 265-606). LOCK HAD A hNIFE To HER HAND AND
wAs HARANGUING FINLEY (RP 3¢5). FINLEY BECAME
ANGRY ALD TOLD LOCK THAT TF SHE DIDN'T LEAVE
He woulD HURT HER (RP 366), LoCK TESTHRED sSHE
CALLED THE PoLICE AFTER FINLEY ANGRILY KnockED
OVER A PRINTER (RP 260) .

WHILE LOEK DENIED THAT FiNLEY THREATENED



HER WITH A KNIFE DURING THE ARGUMENT, SHE TOLD
THE POLICE OTHERWISE (RP 371-172,458). LATER,
HOWEVER , LOCK WENT TO COURT AND ADMITTED SHE
LIED YO POLICE (RP 277,45%). FioleY SUBSEQUENTLY
PLED GuiLTY To FourTH DEGREE ASSAULT (RP 3177,
108G ~57). THE JUDGE TSSUED THE NO-CONTACT
ORDER , PROHIBITING ALL BUT TELEPHONIC CONTALT.
(rP 277-318,109%).

THE MORNING OF MARCH 8, 2010, LoCck woke ue
AROUND 5200.A.M. AND REALIZED FinLENY HAD NOT
COME 7o BED, THE TWO WERE STILL SLEEANG
ToGeTHER (RP 384 ~-85). SHE FOUND HiM AT THE
COMPUTER WHERE HE HAD BEEN ALL NIGHT (RP 384),
LOCK ADMITTED SHE STARTED ™ GOWG oFF on HiM” anD
wAS VM Just CALLING HipA NAMES YOou KNOW KIND oF
LIKE BELITTLING HIM (RP385).7 SHE ToLD HiM: ™ You
SHouLD HAVE BEEN GONE, WHY ARE YOou STiLL HERE, I
WANT You out (RP285).” Lock STATED HER REASONS
FOR 4AVING TRESE THINGS To FINLEY (WAS BECAUSE
“I wAS MAD BECAUSE He HAD BEEN uf ALL NIGHT (RP
3‘35)}"A~b ™ He sHoulD HAVE BEEN 1N THE BED (RP
595).”

LocK wenT BACK To BED. As SHE wAS TRYING
TO SLEEP, SHE CoulD HEAR FiNLEY MUTTERING
UVDER His BREATH RP 286). LotK TESTIFIED SHE



ROLLED OVER, BuT UPON TURMING BACLK FounD FinLeY
SITVING IN THE CHAIR BY THE BED HoLDING A BUTCHER
KNIFE (RP 5806).

ACCORDING To LOLK, FINLEY SAID HE WAS GOWb TOo
KLl Lock AND THEN HIMSELF (RP 390).“ HE qusT
WAS TALKING ABOUT You KNOW His LIFE WAS OVER
AND MINE WAS T0O0 AND WE WERE GOING TO BE
IN THE NEWSPAPERS SIDE BY SIDE STufFF LIke
THAT CRP 392). ACCORDING TO Lock, ™ AT TRAT PoinT
THEL I KIND oF TRIED T0 CALM HiM DownN S0 He
COuLD GET IV THE BED AND I piD Do THAT AND THeN
WE HAD 5EX (RP 340).” AND; ™ WELL T TMITATED
AND THEN HE TusT GOoT TN THE MooD AND I THOUGHT
EVERYTHING WAS WORKING YOUu KNOW BECAUSE
WE MADE LOVE Like WE ALwAYS Doi(RP343).”

LOCK TESTIFIED THAT AFTER THE FIRST TIME,
THEY WENT TO THE BATHROOM TO CLEAN UP. SHe
CLAIMED FINLEY WAS STitL THREATENING Tp kil
THREM BoTH 50 SHE INITIATED SEX A SECOND TIME
(RP 404y ~-05). BuT WHEN FINLEY WENT To OPEN
THE WINDOW AFTERWARD, LoCK TOOK 6FF RUNNING
(RP Yod). Lock TESTIFIED SHE WAS UPgET
BERAUSE OF THE THREATS,; NOT THE SEXUAL
LonTACT (RP 4T0).



LOCK TESTIFIED THAT UPON LEAVING THe
APARTMENT, SHE FELL DOWN THE STAIRS. TRITIALLY,
Lotk THOUGHT FINLEY PuSHED HER (RP 410, 46i-b2).

UPSTAIRS NEIGHBORS SusAN AND SHAWN
EMERSON HEARD LOCK YELLING FOR HELP, AND MR.

EMERSON RAN T6 HeR AID. MR. EMERSON TESTIFIED
THAT WHEN HE ENCOUNTERED LOLK, SHE WAS YeLLIng
THAT SHE HAD BEEN RAPED (RP 1725).

MR. EMERSON BROUGHT LoCK BALK TO THE
APARTMENT, AND MRS. EMERSON -~ WOHO WAS ON THE
PHove wiTH 9il= HANDED THE PHonE TO Lock. (RP 73,
B56-57). LOCK TOLD THE OPERATOR FINLEY WAS
TRIUNG To kit HER, THAT HE Y HAD A knIFE AND He
WAS MAKRING ME HAVE ALL KINDS OF SEX WIiTH Him
(RP 413).” Lock EXeLAIMED THAT FINLEY WAS
ESCAPING ON His BICYCLE (RP 4i3).

 EMERGENCY MEDICAL TECHNICIAN JusTiN ScHAUER
WAS ONE OF THE FIRST RESPONDERS (RP 440). THE

CALL HAD BEEN DISPATCHED AS A DOMESTIC AsHAULT
(RP 493). AccoRDING TO SCHAUER, Lock REPORTED AN

ASSAULT ONLY (RP 4Q3). ScCHAUER AND HiS CREW LEFT
AFTER DETERMINING LOCK DID NoT NEED To G TO
THE EMERGENCY ROOM (RP 493).

MEAMWHILE | OFFICER AMANDA QUINONEZ SPOKE
wiTH LOCK (RP 965)- ALCORDING TO QUINONEZ, Lock

-9-



SAID SHE WAS FORCED TO HAVE ANAL SEX (RP 967).
LOCK REPORTEDLY CLAIMED THAT FINLEY USED A KNIFE
AND THREATS To FORCE HER (RP 947). LOCK!S
REPORTED STATEMENTS WERE ADMITTED SoLELY PR
THE PURPOSE OF ASSESSING HER CREDIBILITY (RPA10).

OFFICER PAUL PETER TOOK A STATEMENT FroMm
Lotk. LocK REPORTEDLY TOLD HIM FiNLEY FoRCED
HER TO HAVE ANAL BEX AT KNIFE PoinT, Twice (RP
GH6-UT, ©50). THE FIRST TIME, LOCK LOST CONTROL
OF HER DOWELS. AFTER WASHING FiNLEY REPORTEDLY
FORCED ANAL SEX A SECOND TIME. AS wWITH THe
STATEMENT TO QUINONEZ, LOCK'S STATEMENT TD
PETER WAS ADMITTED SOLELY FoR CREDIBILITY
PurPosES (RP G5, 648).

SCHAUER AND HIS CREW RETURNED TO THE KENT
APARTMENT COMPLEX AFTER DISPATCHA INFORMED THEM
OF THE NEW ALLEGATIoNS (RP HA4). SCAAUER COULD
NOT REMEMBER IF HE SPOKE TO Lock AGAIN, oR
MERELY OVERHEARD HER STATEMENT To PoLice (RP
499). In HiS REPORT, HOWEVER , SCHAUER WROTE: ™ THE
SUSPELT STATES THAT SHE WAS RAPED AS WELL AND
THAT IN MY ASSESSMENT L ADDED THAT SHE HAD
INSURIES FROM A SEXuAL AsSAuLT Possibly...”(Rp

HqY).



ANNA HULSE WAS THE EMERGENCY ROOM NURSE wHo
TREATED LOCK AT THE HoSPAITAL. ALCORDING TO HULSE

LOCK ALLEGED THE FoLlowING “AROUND 5:30 THIS

MORNING T GOT UPTO GET A GLASS OF WATER HE
WAS 0N THE COMPUTER. T ASKED HIM WHEN NE WAS

GOWG TO LEAVE HE DID NOT ANSWER. T WENT BACK
10 BED. HE WENT IN THE KITCHEN AND GOT A KN|FE

AND CAME INTO MY BEDROOM. HE SAT ON A CHAIR NEXT
To MY BED AND WAS LOOKING AT ME. HE WAS TELLING
ME T AM NOT A KiD T RUINED HIS LIFE T BROUGHT
THE OTHER PERSON OuT OF ME. T AM GOVWNG T0 KiLl
You THIS T A RAR You NEED 10 SHUT YouR MoutH.
HE TOLD ME T0O LAY ON MY FACE T TURNED ARPUND
AND HE TRIED TO PuT His THING IN ME. HE SPIT

ON 1T AND HE WENT AHEAD AND HAD SEX TN MY

BEHIND. AFTERAWARDS T WASHED MYSELF WITH A
WEY TOWEL T GoT BACK TN BeD AND HE biD T

AGAID WITH VASELINE AND HE CAME. . WASHED
MY HANDS AND MY BEHIND AGAIN. T Got BACK

TN BED AND HE KEPT TELLING ME T RUINED RisS
LIFE AND THAT I WAS GOWG TD DIE- HE GOT UP AND
WALKED TOWARD THE PATIO DOOR AND T TOOK oFF

RUNNING. HE PusHED ME AND I FELL DowN ABOUT

13 STAIRS T WAS SCREAMING AND PounNDING ON
MY NE|GHPOR/’S DOORS. A NEIGHPOR GAVE ME A

BLANKET AND HiS WIFE CALED THE PoULE. (RP 563).

REGARDING THE MORNING 0F MARCH 5, FINLEY
TESTIFIED SIMILARLY To Lock (RP 1072-1074). FiNLEY
ADMITTED THAT AFTER LOCK BERATED HIM, HE DECIDED
He wAS GOWG To SCARE HER, T6 TEACH HER A LESSON
(RP 10T4). FINLEY TESTUIFIED HE “BLew A Fuse.”

GRABPED A KNIFE FROM THE KiTeHEN AND WENT INTO



THE BEDROOM (RP 1075). HE SAT Down AND TRIED To
EXPLAIN TO LoCK SHE SHouLD NOYT TReaT KM PooRLY
(RP 1075)., FINLEY DID NOT AEMEMBER TF He waAS
YELLING, BUT HE ADMITTED HE Y MADE TH0SE BIG
UGLY FACES BECAUSE [HE) WANTED HeR To BE
5cARED (RP1075).”

FINLEY TESTIFIED THAT DURING THE COURSE OF
Hi5 EXPLANATION, LoCK GRABBED RiM AND STARTED
K16SIVG HIM. SHE REPORTEDLY SAID, ™ LET!S MAKE
LOVE AND EVERYTHING iLL BE OKAY (RP 1076).7
FIRLEY TESTIFIED HE Put THE KNIFE DowN AND
FORGOT ALL ABOUT BEING ANGRY (RP16'76). He
ACKNOWLEDGED HAVING ANAL SEX ON TWO OCCASIONS,
AND THAT THE TwO USED THE RESTRDOM IN
BETWEEN (RP (077-7T79).

WHEN FINLEY WENT OQUTSIDE TO0 SMOKE A
CIARETTE THEREAFTER, Lock RAN ouT THE FRONT
DooR (RPI0B!). FINLEY TRIED TO PuLl Lotk pack
INSIDE, BuT SHE FELL DowN THE STAIRS (RP 1091).

FINLEY TRIED T6 ASSIST LOCK, BuT sSHE PuSHED
HIM AWAY  (RP 1082). ULTIMATELY, FiNLEY REALIZED
THAT HE WAS NAKED So HE WENT BACK TaTo THE
APARTMENT T0 CLOTHE HIMSELF AND RETRIEVE
CLoTHING FOR Lock (RP 1082).



2. DEFENSE COUNSEL WAS INEFFECTIVE
FOR: TNSTRULTING THE quURY TO TAKE
SHORTCUTS WITHOUT Goine THRIUGH
THEIR JuURY INSTRUETIONS AND NOT To
MEMORIZE ALL 27 TuRY ENSTRULTIONS

DURING CLOSING ARGUMENTS DEFENSE Counsel
Ms. TRICKEY STATED To THE quRY:

TO CONVICT ON THIS CHARGE You HAVE TO PROVE

THIS OR THi® OR THIS. ONE WAY TO START OR
You CAN START WiTH WHAT YOU MUsT LOOK FoRr

To DETERMINE IF ANY CHAREE TS5 PROVED OR
NOT. AND TN SOME WANS THAT MAY BE A
SHORTEYT. TN ENSTRULTION NO-D IT TELLS You

THAT THE DEFENDANT HAS ENTERED A PLEA OF
NOT GUILTY AND THAT PLEA OF NOT GuilTY PUTS

IN ISSUE EVERY ELEMENT OF BACH CRIME
LAARGED. SO You HAVE ToO DETERMINE WHETRER
EACH ELEMENT HAS BEEN PAOVED. AS MA.

WAGNILD SAID SOME OF THOSE MAYDE PRETTY
EASY 10 DETERMINE. TRE DATE MAY BE EASY TO
DETERMINE, THAT IT HAPPEN TN THE STATE OF
WASHINGTON MAY BE €ASY To DETERMINE AND

SOME OF THE CHARRGES ARE EASIER TO
DETERMINE. THAN OTHERS. (RP- 182 LINES 1\-22)

MS. TRICKEY GOES OM AND 500N AFTER STATES:

THE STATE HAS NOT PROVED A CHARGE IF FrROM
THE EVIDENCE THAT YOU'VE HEARD OR FROM
SOMTHING THAT SHoulD HAVE BEEN PRODUCED
AND WASNIT THERE I5 REASON T6 DoudT ANY
ELEMENT OF ANY CHARGE: S0 THATIS THE STATE’S
BURDEN. THEY HAVE Tp OVERCOME THAT ELEMENT
OF REASONABLE DOUBT. MAKING SURE T, THERE

MIGHT BE soME SHORTCLUTS THEN GOING THROUGH
YouR JURY TNSTRUCTIONS AND DETERMINING
SOME OF TROSE CHARGES. MR. WAGNILD



SUGGESTED SOME OF THE CHARGES WERE
EASIER THAN OTHERS, You CouLD Getr RiD oF
THOSE FIRST. AND THAT MIGHT BE A SHORTLUT
AND You DON/T RAVE TO MEMORIZE ALL 27 TURY
INSTRULTIONS. ( RP 1183 LiNeS 1= ).

Ms, TAICKEY GOES 0N TO ADVOCATE wHAT sHe

BELIEVED 70 BE THE PROSECUTOR'S MEAMING OF
SHORTCUTS, AMD STATES'

S0 SOME OF THE SHORTCUTS THOUGH MmiGHT
Be PRETTY EASY WITHOUT GOING THROUGH

ALL OF THE TNSTRUCTIONS AND THE FiRrST

ONE TS THE COUNT THAT CHARGES MR. FinLey
WITH VIOLATING THE NG CONTACT ORDER.
(RP 1184 LiNES 12-19).

Ms, TRICKEY FURTHER TNSTRUCTS THE JuRY T8
NOT ONLY TAKE SHORTCUTS BUT T0 ALSO RENDER

A FINDING OF GUILTY (Y0 CONVIET MR. FINLEY) DN THE

CHARGE OF FELONY HARROSMENT!

Now ANOTHER CHARGE THAT YOu MAY WANT TO

THAT MAY BE ONE 0OF THE EASIER ONES
WITHOUT ©@O0ING THROUGH WHOLE, WwHoLe LoT
OF THINGS IS5 THE HARASSMENT. AND THAT/S
BECAUSE Ms. LOCK TESTIFIED THAT HeE
THREATENED HER AND SHE WAS AFRAID, SHE
WAS AFAAID HE WAS GOING TO KitL HER, HE
THREATEVED HER WITH A KNIFE. SHE ToLD
THE 4qIl OPERATOR, MR. EMERSON), THE
OFFICERS, THE EMTsS, MRS EMERSOIN HEARD
HER SAY HELP ME,; HELP ME AND HEARD ON
THE 9H AND THE OPERATOR, You HAVE THE qil
RECORDING. HEARD HiM THREATENED HER wiTH
AR KNIFE. AND HE ADMITTED THAT HE WANTED




HER TO THINK HE wouLd HARM HER TN ORDER
10 GET HER TO LISTEN TO HiM. S0 You MAY BE

ABLE TO YERY QUICKLY DIsMISS THAT CHARGE.

a, DEFENSE COUNSEL WAS ITNEFFELTIVE
FOR CONTINUELY REFERWWG To MR. FinLeyY
AS A BAD GUY” AND M A SEX OFFENDER.//

DURING OPENING STATEMENTS Ms. TRickeY
STATES T6 THE TURY "

“THIS TS THE STORY OF TWO PEOPLE. IT I'S
NOT JusT THE SToRY OF A BAD GUuY AND THE
womANn.# (RP 4T LNES (6-IT).

DURING CL6SING ARGUMENTS IN THE FORM OF
AN ANALOGY AS WELL AS REALISTICALLY MS.
TRICKEY STATES

THE NURSE oU WOULD THINK wouLD BE GIVING

MEDICAL TREATMENT BUT 1S TURNED INTO AN
EVIDENCE COLLECTOR BY THE PROTOCOLS THAT ARE
SET UP TO ADDRESS THIS GET THE BAD GuYS WHO
ARE SEX OFFENDERS. AND THEN You HAVE MR.
WAGNILD WHO WORKS TN A SPECIAL UNIT IN THE
PROSECUTOR’S OFFICE TRAWED T0 GET THE DAD
guvuc)uaaotb WITH A SEX OFFENSE. (RP 1180 LINES

Ms. TRICKEY (GOES 00 TO STATE THAT OFFICER
QUINONEZ ALSO HAS SPECIAL TRAINING 70 GET THE

“BAD GUYS TN SEXUAL ASSAULTS.” (RP {180 LINES 13-~

).



MS. TRICKEY REPEATEDLY REFERS AND INFERS
THAT THE DEFENDANT 15 A “BAD GUY ¥ ALD A
“SEX OFFENDER (RP 1180-31)" AND THAT THE
PROSECUTOR, FFICER QuINONEZ, THE EMTs, THE qI|
OPERATOR AND MEDICAL NURSE ARE ALL PART OF
A SPECIAL VICTIMS UNT (RP 1180-8)) LIKE THE
PROGRAMS 0N TELEVISON (LAw % ORDER; C-5.5),
AND THEY HAVE “SVu” PROTOCOL AND TRAT THEY
ARE PART OF A SYSTEM SET UuP 17O GET THE BAD
6uY, SEX OFFENDER (MR- FxuLEY) (RP 118D -3Y).

MS.TRILKEY GOES 6V TO MAKE THE ANALOGLY
THAT THE “sVIsTEM” TS BIASED AND THE JuURY
S5TANDS BETWEEN THE DEFENDANT (BAD GuY, SeX
OFFENDER) AND THE TYRANNY OF THE SYSTEM
(PedPLE wHo ARE JusT DOING THEIR doBS) (RP
179 LUNES 13-23; 1Bl LINES 14-272). (EMPHASIS ADDED)

y. THE DEFENDAMNT WAS DENIED HIS SIKTH
AMENDMENT RIGHT 16 CONFRONT WwITNESSES
THROWGH INEFFECTIVE CROSS-EXAMINATION

MS. -rmcij :*. . AND THEY'RE CERTAINLY SOME
STATEMENTS IN HERE AND IT/VE MARKED SOME oF
THEM ER 801 But, TF THOSE ARE DEFINITELY
DIRECTLY RELEVANT T0 ONE OF THE CHARGES SucH
AS TAMPERING THEN I, UNLESS WE ACTUALLY TALKED
ABOUT THOSE ON DIRECT TESTIMONY THERE'S A
PROBLEM I THINK WITH CONFRONTATION AND THEY ARE
REARSAY AND SHOULD NoT BE ADMITTED...” (RP 749
LINES 5~1D).




THE COURT:T... OKAY CAN You, CAN You EXPLAIN A LITTLE
BIT FURTHER YOUR CONFRONTATION ARGUMENT ON
SEME OF THESE STATEMENTS 27 (RP 150 LINES 13-15).

Ms. TRICKEY ! YEAR YOUR HONOR TF¢ THERE ARE
STATEMENTS THAT REALLY ARE HEARSAY THAT
ARE GOING DIRECTLY T0 WHETHER MR. FINLEY HAS
EFFECTIVELY TAMPERED FOR INSTANLE OR
STATEMENTS THAT WoulD BE, THE STATE WANTS
16 HAVE ADMITTED FOR WHETHER MsS. LOCK WAS
AFRAID OR BELIEVED TRAT SHE WAS RAPED, TRAT

KIND OF THING, THEN T THINK WE WOULD HAVE T0
HAVE THE OPPORTUNITY TO CROSS EXAMINE RER
ON THOSE AND IF THE STATE’S TRYING TO BRING
THEM IN THROUGH TELEPRONE CALLS RATHER THAN

ASK HER RBOUT THOSE DIRECTLY THEN THE
_STATE’S BRINGING THOSE N THROUGH THE BACK
DOOR WITROUT THE OPPORTUNITY FoR TRE

DEFENSE T6 LONFRONT THAT WITNESS. (RP 750
LINES 16-2H). (EMPRASIS ADDED)

Ms. TRICKEY  YEAH IT/S HEARSAY AND CONFRONTATION
AS TO THE YOUR HONOR DECAUSE THE STATE DIDN'T
BRING THOSE UP, DIDNT ASK HER ABOUT IT ¢N DIRELT;
You KNOW AT THE TIME SHE WAS TESTIFVING.

(RP T6A LINES 1\-IH).

MS. TRICKEY . OKAY AND THEN oN THAT $AME PAGE
MiSS LOCK'S COMMENTS WHERE SHE’S TALKING
ABOutT I DON’T WANT TOo REHASH THIS STUFF THE

PROBLEM I5 SHE/s noT SPELIFIC ENOUGH 50 WE
KNOW WHAT STUFF TT IS5 THAT SHE DoESKR/T WANT
10 REHASH. AND I THINK OBVIOUSLY THE STATE/S
GoOING TO ARGUE THAT SHE!S DEEN RAPED, SHE
DOESN/T WANT To REHASH RAPE BuT BECAUSE WE
DIDN/T CRO5S EXAMINE HER ON THIS. THIS WASN/T

-\7-



ASKED ON DIRELT, WE DoN‘T HAVE THE OPPORTUNITY
TO CROSS ERAMINE HER S0 IT'S MORE PRETUDICIAL
THAN PROBATIVE AND WE DON'T RAVE THE RIGHT 1o
CONFRONT HER . WE ACTUALLY DO HAVE THE RIGHT
TO CONFRONT RER DuT BY SNEAKING IT THROULH
THE PACKDGOOR TRiS WAY WE'RE NOT GETTING
THE OPPORTUNITY To So6 You Know THIS TS NOT
MADE ELEAR. 50 THAT/S THE REASON FOR THE
03 THAT IT7/S MORE PRETUDICIAL THAN PROBATIVE
BECAUSE TT HASN/'T BEEN BROUGHT ouUT BN
DIRECT AND CROS5S EXAMINATION WHREN SHE
ACTUALLY TESTIFIES. (ap 172 LiNES (b-19)
EMPHASIS ADDED).

MR. WAGNILD: ... CLEARLY... BECAUSE THESE ARN/T
TESTIMONIAL S0 THAT/S NOT AN TSSUE AT ALL BUT

THIS WITNESS HAS TESTIFIED 50, DEFENSE HAD
ALL THE TIME, NO ONE WAS SToPPING THEM FROM
ASKING ABouT THESE dJAIL PHONE CALLS. T.
WOULDN'T HAVE OBYECTED. AND, AND I MIGHT BE
THE ONLY ONE IN FACT THAT ASKED, ALTHOUGH NO
T GUESS £ SHOULDN/T SAY THAT... (RP 174 LINES

2-6). (EMPHASIS ADDED)-

Ms. TRICKEY'S OBYECTIONS TO SOME OF THE
CONTENT OF THE JArL PHONE CALLS MANIFESTED
WHEN THE COURT RULED TO ADMITT THESE CALLS
AFTER Ms. Lock’s TESTIMONY,

Ms. TRICKEY CONTINUES T0 ARGUE THAT THE
CONTENT TS BEING useD To Prove upP OTHER
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cHARGES AND THAT PARTS OF MR.FINLEY AND Ms,
LoCck’s CONVERSATIONS ALTHOUGH ANOT RELEVANT
CoulD BE MISINTERPRETED AND PREJuUDICIAL:

Ms. TRICKEY: I SUBMIT THAT TRAT/S TRRELEVANT

BUT IT'S ALSO PREJUDICIAL TF TJURORS MAY HoLD
IT AGAINST MR. FINLEY THAT Ms. LoCK 95 ACTUALLY
PUTTING MONEY ON HiS D60KS. THERE RRE OTHER

PHONE CALLS THAT TALK ABOUT THE FACT THAT SHE
100K AND USED A CREDIT TYPE CARDS THAT HE
HAD LEFT IN THE APARTMENT. THOSE won/T BE
BEFORE THE JuRY 0 THEY woN'T know How
5HE'S HAD S0ME OF HIS FUNDS AND THEN SHe

LATER APOLOGIZES. (RP %) LiNeS 3-Q).
(EMPHASIS ADDED)-

THE COURT : ... I BELIEVE THAT ALL OF THIS ON THE , XS

RELEVANT T6 THE, 10 THE OVERALL ISSUE OF
WHAT WAS ACTUALLY BEING COMMUNICATED IN
THESE PHevE CONVERSATIONS AND THAT IT IS nNOT

UNFAIRLY PREJUDILIAL TN RELATION To ITS
RELEVANCE... (RP %I LINES 11-14).

DURIVG OVE 6F THE PRONE CALLS Ms, LOCk
STATES SHE SPOKE WITH HER ADVOCATE AND ASKED
THAAT THE RAPE CRARGE BE DROPPED. Ms. TRILKEY
ARGUES :

Ms. TRICKEY © -.. SHE SAYS T WANT THE RAPE
CHARGE DROPPED But I HAVEN'T HEARD
ANYTHING SINCE BUT I/M qusT ARGUING THAT
TRAT/S @0|. IT1's OFFERED For THE TRUTH. WE
DIDN/T (R0SS EXAMINE ON HER 0N THAT WHEN
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SHE WAS ON THE STAND BECAUSE THE STATE DID
NOT ASK HER ON DIRECT ABOUT THAT AND 50 T
BELIEVE THAT TT WOULD VIOLATE HiS RIGHT TO

CONFRONYT WITNESSES 10 ALLOW IT TN THIS ONE.
RP 281 unEs 3-8) (EMPHASIS ADDED).

MR. WAGNILD : WITH ALL DUE RESPECT Tp Ms. TRickeY
T DON'T THINK THE CONFRONTATION ARGUMENT IS
WELL FOUNDED. T MeAN, THE CONFRONTATION
CLAUSE IS MET WHEN I PuT THAT WITNESS 0N
THE STAND AND I ASK HER T0 START ASKING HER
ABouT THE INCIDENT. NO ONE HAS CUT OFF Ms.
TRICKEY’S ABILITY TO CR0SS EXAMINE THIS
WITNESS,.. (RP 333 LINES 24,25 AND RP 334

LINES i-4). (EMPHASIS ADDED).

THE COURT: Ms., MS. TRICKEY Do You HAVE ANY

AUTHORITY THAT CONTAADICTS wHAT MR. WAGNILD
I8 SAYING ABOUT ? (RP 384 LNES (-3).

Ms. TRICKEY: T DON'T YOUR Honor. (RP 834 LineD)

THE COURT : OKAY, ALLRIGHT THE REST OF IT T AM
GOING TO PERMIT THE 4URY T0 HEAR, £T TS
PRETUDICIAL GRANTED BuT I DON/T THINK LTS
UNFAIRLY PREQUDICIAL. (RP 885 LINES 10-12)
(EMPHASIS ARDDED).

Ms. TRICKEY QUESTIOVED MR. EMERSON
EXTENSIVELY ON WHETHER OR NoT MS. Lotk SAID
TO HiM THAT SHE WAS RAPED WAS SCREAMING THAT
SHE HAD BEEN RAPED. (RP 737-173%).
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WHILE CROSS-EXAMIDING Ms. EMERSON
Ms. TRICKEY EXTENSIVELY QUESTIONS HER ABouT
WHETHER OR NOT SHE HEARD MS. LotK SCREARM ING
RAPE. (RP 862-%63)

MR. EMERSON LLAaMS HE HEARD Ms. Lock SAY
THAT SHE HAD BEEN RAPED (RP 1371-29%)

Ms, EMERSON CLAIMS sHE DD NoT HeAR Ms.
Lock SAY ANYTHING ABouT RAPE 0R BEING RAPED.
(RP 8062- 63).

DURING CLOSING ARGUMENTS MS. TRitkeY
SUMMARIZES THE TESTIMONY OF THESE TWO
WITVESSES AND STATES . * WHO T5 THE MoST
BELIEVABLE WITNESS?” (RP 1187 LINE Q).

ODDLY ENOULH DuURING CROSS-EXAMINATION
OF Ms, Lock. (RP 437-4TI) Ms. TRICKEY NEVER
ASKS Ms. Lotk wWHAT SHE SA\D To EITHER OF
TRE EMERSONS. IN FALT DURING CRosS
EXAMINATION DEFENSE COUNSEL DOESN'T EVEN
MENTION THAT M$ Lock EVER SABKE wiTH THE
EMERSONs OR THAT MR. AND MRS. EMERSON
EVEN EXISTED. (RP 437~ 471) (N0 ENTRY FounD
CONLEANING THE EMERSING).

THE PROSECUTOR DID ASK THE QUESTION IN
REFERRAMLE T6 WHAT WAS SAID To MR. EMERSON
BY Ms. LoCk oN DiRECT !



MR. WABMILD : 0KAaY AND THEN WHAT RAPPENED WHEN

THE NEIGHBORS (AME ouT? (RP HI0 LiNES q-10).

MS. LOCK: THEY ASKED ME WHAT WAS GoING ON AND
T ToLD HiMm AND A GUY GoT A BLANKET AND
COVERED ME UP. (RP 416 Lives 11-13).

MR. WAGNILD: WAS LT TRAT PoiNT THAT THE
NEIGHBORS TRAT CAME duT AND WAS LT ONE

0R POTH 0F THEM THAT ACTUALLY CAME 6uT 7
(RP 410 LINES 13-15),

Ms. Lock . TT WAS THE GUY I DIDN/T SEE THE LADY

UNTIL T WENT INTD THEIR APARTMENT. (RP u4i0
LINES 15~17).

MR. WAGNILD:Y0U SAID SOME THINGS T6 HiM (RP 410
LINES 13-19).

MS. LoCK: T quer SAID THAT HE WAS TRYING TO
KiLt ME CALL THE POLICE. (RP 410 LINES 19-2)).

MR. WAGNILD: 0KAY. (RP 410 LinES a1-22).

MS. LOCK: THAT/S WHAT I SAID 0 HiM AND THAT’S

ALL T SAID TO HiM, (RP 4i0 LINES 32~-8Y4).

MA. WAGNILD : AND THEN You WENT InTo THEIR

APARTMENT ? (RP ti0 LINE 26).

M5. LOCK: UM HuM. (RP 411 LINE L),
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b. DEFENSE COUNSEL COMMITTED MULTIPLE
ALTS OF INEFFECTIVENESS, ABANDONED
REQUIRED DUTY OF LOMALTY TO CLIENT,
MADE POOR STRATEGIC 0R TACTICAL
CHOICES WITH DISREGARD FOR CLIENT/S
DEST INTEREST WITH THE TNTENTION
To WeAKEN HER CLIENT’S CASE.

(a-)- ALT ONE . MR. FINLEY'S TESTiMONY UNDER
OATH WAS THAT His REMARK © I THINK THAT I AM
YouR BEST WiTNESS (RP 1120),7 was TN
REFERENCE TO HiMm HAVING To TESTIFY AND
NOT ANYTRING T6 Do witH TAIL PHoONE CALLS.

Ms. TRICKEY!S ASSERATIONS DURING CLESING
ARGUMENTS ARE THE EXACT OPPOSITE OF MR.
FINLEY’S TESTIMONY (RP |2.01) AND BOL‘&TER;
THE PROSECUTIEN'S CASE. Ms. TRICKEY'S
ASSERTIONS Alspo TNFER THAT MR. FIOLEY
GAVE FALSE TESTIMONY:

MR. WAGNILD : YESTERDAY AFTER WE PLAYED SOME
0F THE TAIL PHONE CALLS, THE CALLS THAT You
MADE T6 Ms. Lock AND WE TOOK A BREAK, DO
You REMEMBER THAT, THE MORNING BREAK
(RP 1120 LINES Y4=T)7

MR. FINLEY: YES IR (RP 1120 LINER),

MR. WAENILD : AND THE JURY WAS LET out AND You

SAID 16 ME I THINK THAT T AM YouR BEST
WITNESS. D6 You REMEMBER SAYING THAT (AP
120 LiInES 9-10).
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MR. FINLEY * YEAH. PuT NoT Ipn THOSE WORDS. BuUT,
IN THAT CONTEXT YES. (RP 1120 LiNES |I-13).

MR. WAGNILD : AND THAT WAS AFTER WE HAD

LISTENED TO SOME OF THE JAIL PHONE CLALLS
RIGHT (RP 1120 LiNES 13-15)7?

MR. FINLEY: TRAT WASN'T TN REFERENCE TO THE
PHONE CALLS (RP 1120 LINE 16).

MR. WAGNILD: WELL YOU HADN'T TESTIFIED YET (RP

120 LINE 17).

MR. FINLEY : T HADN'T, T HADN'T, BuT T WAS
GOING TO (RP 1120 LINES 18-1TD),

MR. WAGNILD < AND 50 YOU THOUGHT THAT ONCE

YOU TESTIFIED THAT YOU'LL Be MY PEST
WITNESS (RP 1120 LINES 19-21) 2

MA. FINLEY | WELL SIR T/M THE onvlY PERSON THAT

WAS THERE. AND I/M ACTUALLY ADMITTING

TO SOME THINGS THAT I DD wHicH T HAD NO,

wWHicH T wAsN/T GOowd To DO (RP 1120 LINES 2)

-2Y).

MR. FINLEY EXPLAINS THAT HE DID NOT USE
THOSE WORDS ' T THINK THAT T AM Your BEST
WItNVESS,” AND THAT WHAT WAS BAID WAS NOT
IN REFERENCE TO 4AIL PHONE CALLS.THAT WHRAT
HE SAID WAS TN REFERENCE T0 HiIM HAVING 1o
TESTIFY,

CONTRARY T6 MR. FwWLEY’'S TESTIMONY M5,
TRICKEY DuURING ClosinGe ARGUEMENTS STATES:
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Ms. TRICKEY" THE TAMPERING CHARGE DEPENDS

ON THE PHONE CALLS. TRAT MAYBE MR.
FINLEY WAS RiGHT wHen HE TolD MR,
WAGNILD You KNOW I/m YouR BEST WITNESS
AS TO THE PHONE CALLS ON THE TAMPERING

CRARGE (RP 1.0\ LINES 6-9).

(b) ACT Two: MISREPRESENTATION, ERRONEOCUSLY
CONCEDED DEFENDANTIS GUILT

DURING CLoSING ARGUMENT TN REFERENCE
T0 THE CHARGE OF FelONY HARASSMENT AND
MR. FINLEY'S TESTIMONY Mg, TRICLKEY STATES:

Ms. TRICKEY; NOW ANGTHER CHARGE THAT You

MAY WANT TO (GO TO THAT MAY BE ONE OF
THE EASIER ONES WITHOUT GOING THROUGH
WHOLE ; WHOLE LoT oF THINGS TS THE
HARASSMENT. AND THAT!S BECAUSE Ms,
LocK TESTIFIED THAT HE THREATENED HER
AND SHE WAS AFRAID, SHE WAS AFRAID HE
WAS GoING TO KiLi HER, HE THREATENED HER
WiTH A KNIFE. SHE ToLD THE A1l OPERATOR,
MR. EMERSON, THE OFFICERS, THE EMTs, MRS.
EMERSON HEARD HER SAY HELP ME, HeLP ME
AND HEARD ON THE aill AND THE OPERATOR, You
HAVE THE 41i RECORDING, HEARD HiM THREATEN

HER WITH A KNIFE. AND HE ADMITTED THAT
HE WANTED HER To THINK HE WOULD RARM
HER TN ORDER TO GET HER TO LISTEN TD
HiM. $0,You MAY BE ABLE To VERY QuitKLY
DISMISS THAT CHARGE (RP 1185 LINES 213~

25 AND RP |86 LINES (-9).
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MS. TAICKEY LOT onLY INSTAULTS THE JuRrRY
Y0 S5KiP OVER THEIR JuRY INSTRUCTIONS BY
TAKING SHORTCUTS. SHE GwesS THE JuRY A
FORMAT IN DIRELTING THE VERDILT AGAINST
MR. FilLEY. CONTAARY T0 Ms. TRICKEY'S
RECOMMENDATION THAT HER CLIENT SHOULD
BE COMILTED DELAUSE “ HE ADMITTED THAT
HE WANYED HER 706 THINK HE woulLD HARM HeR
IV ORDER TO GET HER T0 LISTEN 10 Fhim.”
DOES MOT ALLOW THE TuRM To INDEPENDENTLY
REACH A VERDILT AND TS ADVERSE To
THE TESTIMONY GIWEN BY MR. FinLeY wHick
WAS

MR. WABNILD : S0 THE CHARGE OF FeionY
HRARRSSMENT I MEAN YOU DID THIS DiDN‘T

You? (RP 107

MR. HE|MAN: YOUR HONOR AGAIN THE, THE ACTUAL.
(RP 1OT)

THE COURT: OVERRuLED. (RP j107).
MR. FINLEY : OH BoY. (RP HOT).

MA. WAGNILD: T5 THAT A YES? (RP 6T).

MR. FENLEY: WELL T THINK THAT’S FOR THE
qJurY T6 DECIDE SiR. (RP 1167) (EMPHASIS ADDED)
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MR. WAGKILD * ARE YOU SAYING THAT YOUR NOT
SURE YOU THREATENED T KILL HER, SHE was

S5CARED, HAPPENED TN WASHINGTON,
HAPPENED ON MAREH 8™, (re \10T).

MR. FINLEY: YES SiR (RP N0T). (EMPHASIS ABDED).

MA. WAGPILD. YOUR GuiLTY. @RP HoT).

MR, HEIMAN . YOUR HONOR T'M GOWGe TO OBTELT.
(AP $107)

MR. FINLEY: THAT'S FoR THE quRY TO DECLIDE
s\R_(RP 1107).

(©).. AcT THREE: MR. FINLEY WwAS DENIED His

RIGHT TO A FAIR TAIAL THROUOH Ms, TrickeYs
INSISTENCE THAT “ IT HAPPEN ON MARCH 5,7
AND ™ IT HAPPEN IN THE STATE DF WASHINGTON.”
(EMPHAS1S ADDED).

PRIOR Y0 CLOSING ARGUMENTS THE CouRT’S
INSTAUCTIONS To THE JuRY wERE, M THE
DEFENDANT HAS ENTERED A PLEA OF NOT
GuiLTYs THAT PLEA PuTS IV TSSUE EVERY
ELEMENT OF EACLH CRIME CHARGED. THE STATE

25 THE PLAINTIFF AND HAS THE PURDEN OF
PROVING EALH ELEMENT OF EACH CRIME

LHARGED BEYOND A REASONABLE DoupT: ¥ (RP )142
LWES 5-9). (EMPHASIS ADDED).
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DURING CLOSING ARGUMENTS THE PROSECUTOR
IN AN EFFORT TO GET A CONVICTION ON THE
RAPE CHARGES THE PROSECUTOR ARGUES"'

MR. WAGNILD: LET’S TALK SPECIFICALLY ABOUT

THE BRAPE CHARGES COUNT ONE AND TWO.
PECAUSE LET!S FACE IT, THESE THINGS —

THAT ARE REALLY AT TSSUE HERE. NOow
I/VE DONE SORT OF THE SAME THING. INE
SUMMAR(ZED THE ELEMENTS qusT T6 MAKE
THEM, JusT 50 WE CAN 0O THROUGH THEM
QuickLY AND WE CAN KIND OF I TAINK
THROUGH THIS NARROW THINGS DowN qusT
A LITTLE BIT IN TERMS 0OF WHAT THE
ISSUES ARE HERE AT TARIAL. FiRST OF

ALL THE LOCATION, AGAIN WE KNOW XT

HAPPENED TN WASHINGTON. WE KNow LT
HAPPENED ON MARCH 5™ 2010. (RP 1155 LiveS
13-22). (EMPHASIS ADDED).

DEFENSE COUNSEL IN SUPPORT OF THE

PROSECUTOR’S ARBUMENT ON THE ELEMENTS
TO COMVICT MR. FiDLEY STATES:

MS. TRICKEY: IN INSTRUCTION NO. 3 IT TELLS
You THAT THE DEFENDANT HAS ENTERED A
PLEA OF NOT GUILTY PUuTS TN IrsSug EVERY
ELEMERT OF EACH CRIME CHARGED. S0 You
HAVE TO DETERMINE WHETHER EACtH
ELEMENT HAS BEeN PROVED. AS MR. WAGNILD

SAID SOME OF THOSE MAY BE PRETTY EASY
TO DETERMINE. THE DATE MAY BE EASY TO
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DETERMINE, THAT IT HAPPENED TN THE STATE
OF WASHILGTON MAY BDE EASY TO DETERMINE
ALVD SOME OF THE CHARGES ARE EASIER TO

DETERMINE THAM OTHERS (RP HBZ LweS15-22),
EMPHASIS ADDED).

Ms. TRICKEY NOT ONWY CONCEDES ThHe DEFEMNDANT!S
GUILT. Counsel ALSO RELIEVES THE STATE OF 15
BURDEN T6 PROVE THE ELEMENTS OF ALL THE
CHARGED OFFENSES. DEFENSE CoUuNSEL FolLLowING
WHAT SHE BELIEVES IS THE PROSELUTION’S LEAD
FURTHER INSTRUCTS THE SuRY:

MS. TAICKEY © MR WAGNILD SUGGESTED SOME OF
THE CHARGES WERE EASIER THAN OTHERS, You
CouLd GET RID OF THOSE FiRST. AND THAT
MIGHT BE A SHORTCUT AND You DON‘T HAVE TO
MEMORIZE ALL 27 FURY INSTAULTIONS (RP 1183
LINES (T-21).

TAVAL COUNSEL'S ENDORSMENT THAT “ T
HAPPENED TN THE STATE o6F WASHINGTON (RP1182),
(RP 1152 UNES 16-17). DEPRIVES THE JurY 0F REACHING
AN INDEPENDANT VERDICT BuT ALEG T _INTENTION -
ALY MISLEADING, CREATING A FALSE PERCEFTION oF

GuilT, ENHRVCED BY THE TAIAL COURT’S TRUE AND
FACTUAL TOSTRUCTIONS IN REGARD To THE
ELEMENTS WHiCH ARE !
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THE COURT: TO CONVILT THg DEFENDANT OF CRIME OF
RAPE IN THE FiIrR5T DEGREE AS CHARGED iIa
COUNT ONE YOU MUST FIND THAT TN AN ACT TAAT

I5 SEPARATE AND DISTINCT FROM THAT LHARGED
IN COUNT TiDd, EACH O6F THE FOLLOWING FouR
ELEMENTS® OF THE CRIME MuUsT BE PROVED
BEYOND A REASONABLE Doult. ONE, THAT ON
OR ABOUT MARELH 5™ 2010 THE DEFENDALT
ENCAGED IN SEXURL INTERLOURSE WITH
MONIQUE LoEK. Two, THAT THE SEXUAL
INTERCOURBE WAS BY FORCIBLE COMPULSION.
THREE, THAT THE DEFENDANT uSED OR THREATENED
TO USE A DEADLY WEAPIN 0R WHAT APPEARED
TO BE A DEADLY WEAPOM AND FOUR, THAT AnY
_OF THESE Atte OCCURRED IN YHE STATE OF
_WASHINGTON ( RP (145 LINES 1-10). (EMPHASIS

ADDED).

MS. TRICKEY'S ENDORSMENT THAT ™ It HAPPEN
In THE STATE OF WASHINGTON,” CAN NOT BE
CONTRIVED FOR ANY DEFENSIVE PURPOSES AND TS
COMPLETELY ALIGNED wiTH THE PROSECUTOR'S
ASSERTIONS OF MR. FINLEY!S GuUiLT. THE RECORD
ALS0 SHowS THAT FROM TRE smRT 6F THE TRIAL
PROCEEDINGS Ms. TRICKEY Took EVERY
OPPORTUNITY To PRETUDICE THE DEFENSE BY
ENDORSING® THE ELEMENTS NEEDED 10 CONVICT
MR. FINLEY .



MS. TRILKEY STATES To THE CouRT THAT Ms.
Lock STATES THAT SHE waAs Nor RAPED (RP 185
LINES 7= 24).

MS. Lock TESTIFIES THAT SHE WAS NOT RAPED,
AND SHE CONSENTED TO HAVING SEXUAL LONTACT
WiITH MR. FiNLEY (RP 293 LINE |-G RP HOO UNES
0= RP Hos LINES |-0; RP S4| ; RP 453 LiNES §I-
175 470 LIVES 4-10).

MR, FINLEY TESTIFIES THAT HE DID NoT RAPE
Ms, Lotk AND TRAT THE SEXUAL LONTALT WAS
Consen SUAL (RP 1076 -1079; RP 1181128 1\20)

MsS. LocK TESTIFIED AND MA. FINLEY TESTIFIED
THAT THERE WAS NO RAPE BoTH TESTIMONIES
WERE LONGISTENT wiTH THIS ASSERTION Y&T,
MS: TRICKEY DURING ELOSING ARGUMENTS STATES !

MS. TRICKEY: MsS. LOEK ON THE 9l CALL LISTEN To

HEA VOICE IF You DON/T REMEMBER LT. SHE
50UNDS ANGRY WHEN SHE SEES MA. FINLEY UP
ABOVE TN THE PARKING LOT AND SHE SAYS HE‘s
GETTING AWAY. HE'Ss DRESSED IN BLACK He's
GETTING AWAY AND HURRY, HURRY PLEASE HE/S
GETTING AWRY. SHE DIESN'T WANT HIM T OET
AWAY. SHE’S REALLY ANGAY. NOW IT (CoulD

PE BEGAUSE SHE'S BEEN RAPED AND SHEb

ANGRY (RP 118Q LiNES (~12)-(EMPHASIS ADDED).
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C. ARGUMENT

1. TRIAL Coumnsel IMPROPERLY
MISINFORMED JUuRY ON How

TO READ THEIR TuRY INSTRULTIONS
WHICH DENIED FINLEY A FAIR TRIAL.

CONTRARY TO TRIAL COUNSEL’'S REMINDER TO
THE TuRY OF TJURY LNSVRULTION No. 3, IN
INSTAULTION NO.3 IT TELLS YoUu THAT THE
DEFENDANT HAS ENTERED A PLEA OF Not GuilTy
Putrs IN IssuE EVERY ELEMENT OF EACH GRIME

CHARGED.” (RP HIB2 LINES 15-17). Ms. TRICKEY/S

CONTIDUED AND REPEATED ASSERTIONS THAT -
M5. TRICKEY * AS MR: WAGNILD SAID SoME OF

THOSE MAY BE PRETTY EASY TO DETERMINE.
THE DATE MAN BE EASY T6 DETERMINE,
THAT IT HAPPEN T™N THE STATE OF
WASHINGTON MAY BE EASY TO DETERMINE
(Re 1182).

Ms. TRICKEY: MAKING SURE I, THERE MIGHT

BE S0ME SHORTLUTS THEN GOING THAOUGH
YOUR JuRY INSTRUCTIONS AND DETERMIING
SOME OF THOSE CHARGES. MA. WAGNILD
SUBGESTED S0ME OF THE CHARGES WERE.
LERSIER THAN OTHERS, YOU COULD GET PID

OF TROSE FIRST. AND THAT MIGHTY BE A
SHORTCUT AND YoU DON'T HAVE T0 MEMDBRIZE
ALL 27 TuRY TINSTAUCTIONS. (RP 1133 LINE I-2))

( EMPHA5)S ADDED).
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MS.TRICKEY MAKES SEVERAL REFERENCES
ENDORSING THE PAOSECUTOR'S ASSERTIONS THAT
THE STATE Hpas PROVED EACH ELEMENT oF THE
CRIMES CRARGED (RP 1162~ 1157).

Ms. TRICKEY FuRTHER Instaucts THE Jury
THAT THE PROSECUTOIR'S SULLESTIONS ARE
CORRELT AND THAT THE TuRY COULD (CONVIZT)
GET RID OF THOSE FIRST. WiTHout REMEMBERING
OR RELY ING ON ANY OF THE COURT/S INSTRULTION.
(RP 1133 LIiNeS H-2)).

FinaclY witHour BEING CRYPTIC AND GUARDED
Mo. TRICKEY &TATES:™ 50 50ME OF THE SHORTCUTS
THOUGH MIOHT BE PRETTY EAsSY WITHOUT GoING
THROUGH ALL OF THE INSTRUCLTIONS-.” (RP 1184
LINES 12~|4) (EMPHASIS ADDED).

Me. TRICKEY ALD6 INSTRUCTS . Y pNow ANOTHER
CHARGE THAT You MAY WANT TO THAT MAY BE ONE
OF THE EASIER ONES WITRoUT GOG THROUGH
WHoOLE; WHOLE LOT OF THINGS IS THE
HARASSMENT. “ (RP 1130 LivES |-9).

Ms. TRILKEY NOT ONYY TNSTRULTS THE
TURY 10 NOT READ THEIR QURY ITNSTRULTIONS
BUT ALSO TO CONVICT MR, FINLEY wWiTHOUT THE
AID OF THE COURT/S TNSTRUCTION. (RP 118G LINES

1-8).
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Ms. TRICKEY'S CLOSING ARGUMENT IS NoT
ADVERSARIAL A5 TRIAL COUNSEL NOT ONLY
CONCEDES FINLEY'S GuilT SHE INTENTIONALLY

UNDERMINES THE DELIBERATION PROLESS TO BE
FAVORAPLE FoR TRE PROSECUTION.

CiTING UNITED STATES V. CRONIC, H6b US GUS,
9o L Ed 2d ¢57, 66 Y- €5, )04 S.Ct. 203Q

*[@)Y HAS LONG BEEN RECOGNIZED THAT THE
RIGHT TO COUNSEL T9 THE RIGHT 10
EFFECLTIVE ASSISTANCE OF COUNSEL Y

MCMANN v. RICHARDSON, 397 us 159,171,
Ni4, 29 LED 20 763, 90 S.Ct. 1441 (1q70).
THE TEXT OF THE SIXTH AMENDMENT TTSELF
5UGGESTS AS MUCH. THE AMENDMENT
REQUIRES NOT MERELY THE PROVISION oF
LOUNSEL TO THE ACLUSED, Bur “ASSISTANCE
WHICK 5 to BE “FOR His DEFENCE.”

JUNITED STATES v. ASH, 413 US 200,304, 37
ted 2d 619,93 s.ct. 256% (1973). THus,
TRE ADVERSARIAL PROCESS PROTECTED BY
THE SIXTH AMENDMENT REBQUIRES THAT THE
ACCUSED HAVE ™ COUNSEL ACTING TN THE
ROLE OF AN ADVOCATE.” ANDERS V.

LALIFORNIA,; 286 U.5. 738, 743,18 Led 2d
493,97 S.C+ 1396 (1967).

Ms. TRICKEY'S NUMEROUS SUGGESTIONS THAT THE

qurv SHoulD DELIBERATE WiTHOUT GOING THRoUGH
ALL OF THE INSTRUCTIONS (RP 11%4), VIOLATES

FinteyY’s RIGHT To DUE PROCESS PRoMISED AND
GUARANTEED To HIM In THE $TH AMENDMENT,

24~



DURING THE DELIBPERATION PRoCESS THE qurY
FowArRDS A QUESTION IN REFERENCE T0 THE
VALIDITY OF THE NO-CONTACLT ORDER.

THE COURT : OH HERE SHE COMES. OKAY HERE'S
THE QUESTION, NO SURPRI®E. DOES THE
FIRST DATE ON THE NO-CONTACT ORDER
VOID THE WHOLE DOCUMENT, LINE |2 VERSUS
LINE 1§ EXKIBIT 2. (AP 1210 LINES 16-19).

Ms. TRICKEY : YOUR HONOR T THRiNK THEY HAVE
TO BDE INSTAUCTED TO RE-READ THEIR

INSTRULTIONS. THEY CAN BE TolLD THEY ARE
THE FINDERS OF FALT. (RP 12il LiNES }i-13)

(EmMPHASIS ADDED).

MsS. TRICKEY Now REQUESTS THAT THE COURT
INSTARUCT THE SuRY To RE-READ THREIR
INSTRUCTIONS AFTER COuNSEL HAD CONS\STENTY
TOLD THEM_NOT To READ Al OF THEIR INSTRULTIONS,
“AND THE FIRST ONE IS5 THE COUNT THAT CHARGES
MR, FINLEY WITH VIOLATING THE NO-CONTALT
ORDER.” (RP 1134 LNES 12-15). (EMPHASIS ADDED)

Derense COUNSEL PAOVIDED INEFFECTIVE
ASSISTANCE oF COUNSEL. EVERY CRIMINAL
DEFENDANT IS5 GUARANTEED TRE RIOHT To
EFFECTIVE ASSISTANCE OF COUNSEL UNDER THE
SIXTH AMENDMENT OF THE UNITED SYATES
CONSTITUTION AND ARTICLE I, SECTION 22 OF THE
WASHIVGTON STATE CONSTITUTION.
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STRICKLAND V. WASHINGTON, 400 U.5. 0%, 635
-86, 104 o.ct+ 2052, 80 L. Ed 2d @74 (1934
STATE V. THOMAS, 169 WN. 2d 222,229,74% P, 2d
316 (1987).

DEFENSE COUNSEL I5 INEFFECTIVE WHERE
(1) THE ATTORNEY'S PEAFORMANCE WAS DEFICIENT
AND (2) THE DEFICIENCY PAREJUDICED THE
DEFENDANT. STRICKLAND, 466G U.S. ot 087,
THOMAS, |09 WN. 2d at 225~ 26-

Ms. TRICKEY'S ACLTS NOT ONLY PRESUDICED THE
DEFENDANT'S CASE, THEY WERE PRESUDICIAL PER
SE AND LLEAALY DENIED FiNLEY A FRIR TRIAL.

BuT FOR COUNSEL’S ERRORS THE AUTCLOME OF
THE TRIAL WOULD HAVE BeeN DIFFERENT.

RELEF SouGHT: THIS COURT SHOULD REVERSE
AND REMAND FOR A NEW TRIAL.

2. DEFENSE COUNSEL'S COMMENTS
INFERED THAT FINLEY WAS A BAD
GUY AND A SEX OFFENDER.

THRoUGHOUT THE PROCEEDING Ms. TRICKEY
MAKES SEVERAL COMMENTS THAT CLERALY
IMPLY AND INSINUATE THAT MRA. FINLEY TS
A DAD GUY AND A SEX OFFENDER. ( RP M7 LINES
16-17 3 RP 1190 - 31).
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Ms. TRIEKEY GOES ON TO BOLSTER THE STATE'S
CASE AND FurTHer PRETUDILE THE DEFENDANT BY
ELEVATING THE PROSECUTOR'S ROLE AND oB
DESCRIPTION. Ms. TRICKEY ALe6 AMEND S AND
ELEVATES THE ROLES AND JoB DESCRIPTIONS OF
SEVERAL PROSECUTION WITNESSES, LIKENNING
THEM TO MOVIE STARS AND ACTORS ON HIT Tv
SHOWS * LAW B. ORDER? (RP 1180 -8D).

Ms. TRICKEY wWHILE PRAISING AND AMENDING
THE JoB DESCRIPTION OF THE PROSECUTOR AND
HiS GROUP oF ELITE PROFESSIONAL WITNESSES
THAT AS COUNSEL CLAIMES HAVE M VU PAoToCcOLY
(RP 1180), ARE A PART 6F THE SPECIAL VItTIMS
UNIT IN kiNe CounTy (RP 1180), AND THAT THESE
PECPLE ARE ALL PARY §F A SYSTEM DESIGNED
AND GEARED T0 TREAT EVERYONE WHeEN THERE'S
A %X CHARGE ALIKE (RP 1179-80), AND CounsEL
STATES THAT BACH WITNESS WAS O0R RECEIVED
YSPECIAL TAAINING TO GET THE BAD GUYS IN
SEXURL ASSAULTS. “(RP 1190 -B1).

Ms. TRICKEY . AND THEN You HAVE MR. WAGNILD

WHO WORKS TN A SPECLIAL UNIT IN THE
PROSELUTOR'S OFFICE TRAINED T0O GET THE
BAD GUY CHARGED WITH A SEX OFFENSE.
SPECIAL, ... (RP IIBD LINES a-12).




THE SUPREME COURT RECOGNIZED I N LRONIC THAT

THEAE ARE

" CIRCUMSTANCES THAT ARE 56 LVKELY Te
PRETUDICE THE ACCUSED THAT THE C05T OF
LIMOATING THEIR EFFELT TN A PARTICULAR
CASE IS UNTUSTIFIED ” CRONIC 466 U.5. A%

058, 104 S.Ct At 2046. THE COURT TLDENTIRED

THE COMPLETE DENIAL OF COUNSEL OR THE
DEPRIVATION OF EFFECTIVE REPARESENTATION

AT A CRITICAL STAGE OF AN ACCUSED’'S TRIAL
AS TusTIFYING A PRESUMPTION OF PREJUDICE.
Id at (39, 104 5.c+. At 2047

M. TRICKEYWS STATEMENTS IN THIS INSTANCE
AS WELL A% OTHERS WERE NoT DESIGNED T CAST
DOUBT ON THE PROSELUTOR'S THEORY. Ms. TRICKEY!S
STATEMENTS THAOUGHOUT THE TRIAL PROCEEDIVGS
HAS BEEN To CAST DouBT ON THE JurY’'s ABILITY
To RETUARN A VERDILT OF NOT GuiLrY.

NOT ONE OF THE STATE’S WITNESSES CLAIMED
OR TESTIFIED TO HAVING M SVu¥ PAoToCOL.

NOY ONE OF THE STATE'S WITNESSES CLAIMED
OR TESTIFIED T6 HAVE RECIEVED “SPECIAL TRAINING
T0 GET THE BAD GUYS TN SEXUAL ASSAULTS.”

BuT FoR COUNSEL'S EARORS THE OUTCOME OF
THE TRIAL WOULD HAVE BEEN DIFFERENT.

RELIEF SO0UBHT . THIS COURY SHouLD
REVERSE AND REMAND FOR A NEW TAIAL.




3. DerensE COunNsEL FAILED TO

ADEQUATELWY CR0SS-EXAMINE MsS. Lock
DENYING FINLBY THE RIGHT To
CONFAONTATION AND A FAIR TRIAL

THE TRIAL RECORD CLEARLY REFLELT TAAT MR.
FINLEY'S ™ AMENDMENT CONFRONTATION RIGHTS
WERE DENIED THAOUGH COUNSEL'S TNEFFECLTIVE

PEPRESENTATION (RP 749 LINES 2-12 ) RP 750; RP

)
7¢9; RP 772, RP 7173 ; RP 7174 ) RP 881 -8Z2 ) RO 993

-$5).
IN Ms TAICKEY/S OWN WORDS

MS. TRICKEY ... THE STATE WANTS T0 HAVE ADMITTED
FOR WHETHER M%. LOCK WAS AFRAID OR BDEUEVED
THAT SHE WAS RAPED, THAT KIND OF THING,
TREN T THINK WE WwoutD HAVE Té RAVE THE
OPPORTUNITY TO LR055 EXAMINE HER ON THOSE
AND IF THE STATE’Ss TRYING TO BRING THEM

IN THROUGH TELEPHONE CALLS RATHER THAN
ASK HER APOUT THOSE DIRELTLY THEN THE
_STATE'S BRINGING THOSE IN THAOUGH THE
BALK DOOR WiTHOUT THE oPPORTUNITY FOR THE
DEFENSE T CONFAONY THAT WITNESS.

CRP 750). (EMPHASIS ADDED).

MS. TRICKEY NOT 6NLY ADMITTS TO FAILING T0
CROSS EXAMINE MS, Lotk 0N TSSUES DIRECTLY
RELATED TO FINLEY'S GUILT SR INNOCENLE BuT
COUNSEL ATTEMPTS To BLAME THE STATE FoR HER
OWN DEFICIENT PERFORMANCE.
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THE RIGHT 10 THE EFFECTIVE ASSISTANCE
OF COUNSEL IS5 RECOGNIZED NOT FoR LTS5
OWN BAKE , BuT BECAUSE OF THE BFFECT
IT HAS 00 TRE ABMATY OF THE ALCUSED

TO RECEINE A FAIR TRIAL- UNITED STATE S

V. CRONIC, HOG US (U3, BD LED 24 657, 66T,
lod S.Ct+. 2029

DEFENSE COUNSEL FURTHER ATTEMPTS 10 ARGUE.

MS. TRICKEY .Y ... AND T THINK 0BVIOUSLY THE
SYATE!S GOING TO ARGUE THAY SHE!'S BEEN
RAPED. SHE DOESN'T (WANT To REHASH RAPe
BuT BECAUSE WE DIDN/T CR05S5 EXAMINE HER
ON THIS. THIS WASN/T ASKED 0N DIRELT, WE
DON'T HAVE THE OPPoRTuNITY TO CR6SS
EXAMINE HER 50 17/S MORE PREJUDICIAL
THAN PROBATIVE AND WE DON'T HAVE THE
RIGHT TO CONFRONT HER. WE ACTUALLY DO

‘HAVE THE RIGHT T6 CONFRONT HER BUT
BY SNEAKING TT THRoUGH THEe BACKDOOR
THIS WAY WE'RE NOT GETTING THE
_OPPORTUNITY TO 506 YOu KNOW THIS TS5 NOT
MADE CLEAR. (RP 772). (EMPHASIS ADDED).

AGAIN, Ms. TARICKEY ATTEMPTS TO ARGUE
MULTIPLE TSSUES IN WHILH THE PROSECUTOR
VSHE CLAIMS,” PREVENTED HER FROM EFFECTIVELY
CROSS - EXAMINING Ms, Lock. (RP 14a-50 ; RP 772,
RP 774, RP 2%1-82).

IN QuOTING_WILSON V- MINTZES, 76! F. 2d 275,
230 (1989 IN CROWIC, 104 S.Ct. o+ 2047, TRE
LOURT HAS REAFFIRMED THAT NO SPECIFIC SHOWING
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SHOWING OF PREJUDICE TS REQUIRED WHEN
AN ACLCUSED TS5 DEPRIVED OF His SIXTH

AMENDMENT RIGHT T0 EFFECTIVE (CR0OS5
EXAMINATION.

MR. WAGNILD: NO ONE WAS STOPPING THEM FROM
ASKING ABOUT THESE 4AIL PHONE CALLS: T
WOULDN'T HAVE OBAECTED. AND, AND T MIGHT
BE THE ONLY ONE TN FACT THAT ASKED
ALTHOUGH MO I GUESS T SHOULDN'T SAY THAT.

(RP 774 LiNES 3~ 0).

QuOTING * UNITED STATES V. CRONIC, 460 us
48, 20 LEd 2d 657, (663, 104 5.ct. 2094,

NO SPECIFIC SHOWING 0F PRE JUDICE WAS
REQUIRED IN DAVIS V. ALASKA Hi5 US 208,
39 LEd 2d 347,94 S.ct. 1105 (A7),

BDECAUSE THE PETITIONER HAD BEEN DENIED
THE RIGHT OF EFFELTIVE CR055-EXAMINATION”
WHICHK “wouLD BE CONSTITUTIONAL ERROR OF
THE FIRST MAGNITUDE AND NO AMOUNT OF
SHOWING OF WANT 0F PREJUDICE wWouLD CURE

y % A

IN REOARDS To Ms. TRICKEY'S CONTINUEOUS
OBTECTIONS OF ER 801,403 AND 402 WHicH 6
Nouws A MANIFESTED ERRSR IN PROCEDURE DUE To
COUNSEL'S INABILITY To PROPERLY CR0SS
EXAMINE Ms. tock. THE COURT RULES:

THE COURT . OKAY, ALRIGHT THE REST OF IT I AM
GOWG TO PERMIT THE quRY T0 HEAR, IT IS

-yl-



PRETUDICIAL GRANTED BuT T DoN'T THINK TT'S
UNFAIRLY PREAUDICIAL. (RP 885 LINES 10-13).

DISPITE THE TRIAL COURT/S RULINGS AGAINST
COUNSEL THERE IS N0 SUCH THING AS“FAIR
PRETUDICE” NOR 15 ANYTHING PRESUDICIAL
HARMLESS.

DEFENSE COUNSEL'S ERRORS RENDERED
THE PROCEEDINGS FUNDAMENTALLY UNFAIR.
PuT FOR COUNSELS ALTS AND OMISSIONS TRE
OUTCOME OF THE TRIAL wouLd HAVE DEEN
DIFFERENT.

RELIEF S0UGHT . THIS COURT SHoULD REVERSE
AND REMAND FOR A NEW TRIAL.

Y. DEFENSE COUNSEL COMMITTED
MULTIPLE ACTS OF INEFFECTIWVENESS

WITH THE INTENTION TO WEAKEN
MER CUENT’'S CASE.

@ ACT ONE- MR.FINLEY’S TESTIMONY UNDER OATH
WAS THAT THE REMARK MADE outsivE OF THE
JurY’S PRESENCE “ I THINK THAT T AM YOUR
PEST WITNESS,” WAS NoT THE WORDS HE USED
NOR DID His COMMENT HAVE ANYTHING TO DO WITH
TAIL PHONE CANS AS THE PROSECUTION TMPLYED.

RP 1120).
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DEFENSE COUNSEL, MS. TRICKEY/S ASSERTIONS
DURING CLOSING ARGUMENTS ARE THE EXRALT
OPPOSITE OF HER CLIENT'S TESTIMONY AND
NoT ONWY DOES COUNSEL SuPPORT THE STATE'S
PRETUDICIAL ASSERTIONS AND CLAIMS THAT
FINLEY T5 ADMITTING OUTSIDE OF THE duRY’S
PRESENCE HI5 GUILT TO THE PROSECUTOR AS
TMPLICATED TN THE SPeCIALLY SELEETED JAiL
PHONE CALLS. Ms. TRICKEY'S ASSERTIONS ALSO
SUGLEST THAT HER CLIENT'S TESTIMONY WAS
FaLsg. (RP1200).

WASHINGTOR COURT RuLESs RPC Rute 1.9(b)
STATES -

A LAWYER SHALL NOT USE TNFORMATICN
RELATING TO REPRESENTATION OF A
CLIENT T0 THE DISADVANTAGE (OF THE
CLIENT UNLESS THE CLIENT GIVES
INFORMED CONSENT EXCEPYT RS
PERMITTED OR REAUIRED PY THESE
RULES.

SPECIFICALLY AND wWiTH THE INTENT TO
DEPRWE MR.FINLEY OF A TA\AL FREE FROM
FUNDAMENTAL UNFAIRNESS M5. TRICKEY ASSERTS:
Ms. TRICKEY . THE TAMPERING CHARGE DEPENDS

ON THE PHONE CALLS. THAT MAYBE MRA.
FINLEY WAS RAGHT WHEN HE TOLD MR.
WAGNILD You KNOW I/M YOUR BESY WITNESS

..qs_.



RS TO THE PHONE CALLS oN THE TAMPERING
LHARGE (RP 1201 LINES 6-0q).

Ms. TRICKEY’S ASSERTIONS (AN NOT BE
CONTRWED FoR ANY DEFENSIVE PURPOSES. IN

FACT COUNSEL ARGUMENT TS5 NOT AN ARGUMENT
AT ALL. Ms. TRiCKEY’S ASSERTION TS ADVERSE
ONLY TO MR. FINLEY’S TESTIMONY.

DURING MR. FINLEY/S TESTIMONY WHEN ASKED
BY THE PROSECUTOR T.F HE SAID T THINK THAY
T AM YOUR BEST WITNESS;,” FINLEY REPLIED:
™ YEAH. BuT NOT TN THOSE worDS.” (RP 1120, 11-13).

WHEN THE PROSECUTIR HINTS THAT TS
STATEMENT WAS MADE IN REFERENCE fo dAIL
PHONE LALLS, FINLEY STATES ™ THAT WASN'T
IN REFERENCE T0 THE PHONE CALLS,”

(RP 1120 LINE 10).
THUS Ms. TRICKEY'S STATEMENTS WHILE

VAPPEARINGY AS COUNSEL FoR MR. FINLEY'S
DEFENSE ARE EGREGIOUS AND PREJUDICIAL
T6 A FAIR TRIAL AS TO UNDERMINE MR. FINLEY'S
CREDIBILITY IN HiS TESTIMONY:

Ms. TRICKEY NOT oNLY DISTORT THE FACTS
TO BE FAVORABLE FOR THE PROSECUTION,
COUNSEL'S STATEMENT (RP 1201 LINES &-9) IS
OFFERED FROM THE PERSPELTIVE OF A WITNESS.
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Ms. TRICKEY!'S ERRONEOUS ASSERTION OF WHAT
MR: FINLEY SAID WAS A BLATANT MISREPRESEN-
TATION OF FAcTs WHICK Took PLAcE OuUuTSIDE OF

THE JuRY’S PRESENCE.

A CRIMINAL DEFENDANT TS GUARANTEED,
THROUGH THE DUuE PROCESS CLAUSE, TO A
TRIAL FREE FROM FUNDAMENTAL
UNFAIRNESS, WHItH STEMS FROM BLATANTLY
TNCOMPETENT COUNSEL. CLARK V. BLALKBURN,
@19 F.2d 431 (5T CIR. 1980)

EVERY CRIMINAL DEFENDANY IS5 GUARANTEED
THE RIGHT TO EFFECTIVE ASSISTANCE (F COUNSEL
UNDER THE SIXTH AMENDMENT OF THE UNITED
STATES CONSTITUTION AND ARTICLE T, SECTION 2.2
OF THE WASHINGTON STATE CLONSTITUTION.
STAICKLAND V. WASHINGTON, el U.5. 06D, 635

-$6, 104 5.¢tt. 2052, 80 L. Ed. 2d 674 (1a%4);
STATE v. THOMAs, 109 Wn. 24 222, 229,743
P.2d 816 (19%7)

DEFENSE COUNSEL IS5 INEFFECTIVE WHERE (V)
THE ATTORNEY/S PERFIRMANCE WAS DEFILIENT
AND (2) THE DEFILIENCY PREQUDICED THE
DEFENDANT. STRICKLAND, 100 U.5. at 697,
THOMAS, 109 WN. 2d at 22.5-26.

BuTr FOR COUNSEL'S ERRORS THE OUTCOME OF
THE TRIAL woutD HAVE BEEN DIFFERENT.
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() ACT TWo: COUNsSEL/'S MISREPRESENTATION
WHILE CONCEDEING FINLEY'S GUILT

DEPRI\WVED THE DEFENDANT o0F A
FAIR TRIAL.

THAOUGHOUT THE PROLEEDINGS INSTEAD OF
CASTING DOUBY ON THE PROSELUTOR’S THEORIES
PERTAINNING TO FINLEY'S (uiLT. Ms. TRICKEY
CONSISTENTLY INSINUATES THAT MS. Lock wWAS
RAPED AND MR. FINLEY £S5 GuILTY ofF oTHER
CRARGED OF FENSES AS WELL.

IN REGARDS TO THE 9il CALL AND Ms. LOCK'S
WORDS 16 THE OPERATOR. MS. TRickEY ONCE
AGAIN WHILE PRETENDING” TO BE AN ADVOCATE.
FoR THE DeFENSE, ADVANCES AND OFFERS HER
THEORY THAT Ms. Lock WAs ANGRY BECAUSE
SHE HAD BEEN RAPED BY MR. FinieY. (RP 11¢4).

MR: FINLEY TESTIFIED THAT HE DID NoT RAPE
MS. LOCK AND THAY THE SEXUAL CONTACT WAS
CONSENSUAL. (RP 1076 -79; RP 1113 RP 1123,
RP 1130).

Ms. Lock TESTIFIED THAT SHE wWAS NOT
RAPED AND THAT THE SEXUAL CONTACT WAS
CONSENSUAL. (RP 2a3; RP 400, RP 405 ; RPys);
RP 453 ; RP 470; RP 1234 AND RP |26)).

YET, T0 THE DEFENDANT'S HoRROR AND
CONTRARY To HiS TESTIMONY Ms. TRILKEY STATES.




Ms. TRICKEY ™, .. SHE DOESN'T WANT HIM TO
GET AWAY. SHE’S REALLY ANGRY. NOW IT

couLd BE BECAUSE SHE’S BegN RAPED
AND SHE/S ANGRY.

(RP 1189 LiNES &-i2). (EMPHASIS ADDED).

RERE, DEFENSE COUNSEL TS5 CLEARLY
ADVOLATING FOR THE STATE AND THIS IS NOT

THE COUNSEL PROMISED BY THE SIXTH AMEND-
MENT.

IN QuoTinG UNITED STATES V. TuCkeER, 716
F.2d 576,592 (1983): (30 RELEVANT PART)

WE ARE ALS50 AWARE THAT OTHER CIRCUiITS
HAVE CHOSEN T0 MODIFY THE TERM “PRETUDICE”
IN THEIR FORMULATION OF THE RULE THEY APPLY
WHERE TNEFFECTIVENESS HAS BEEN SHeWN.. .
ADDING THE WORDS ™ ACTUAL” OR M SUBSTANT|ALY
TS RHETORILAL SURPLUSAGE, TF WE ARE
PERSUADED THAT PREJUDICE TO THE DEFENSE
HAS BEEN SHOWN AS THE RESULT OF COUNSEL'S
ERRORS AND OMISS|ONS WE MIET REVERSE.
WHILE T 5 TRUE THAT CONSTITUTIDNAL
ERROR MAY BE NON-PRETUDICIAL , THERE 25
NG SuUcCH TRING AS HARMLESS PREJUDICE.

THIS S OMLY ONE OF MANY ITNSTANLES
WHERE Ms. TRiCKEY EITHER HINTS AT OR
EXPRESSES HER O0WN BELIEF TN OFFERING
To THE qURY THAT HER CLIENT 15 GUILTY.

DURING CLOSING ARGUMENTS Ms. TRICKEY
REPEATEDLY, TMPAOPERLY INSTRAUCTS THE JURORS



TO TAKE SHORTCUTS BY N6T READING THEIR
JURY INSTRUCLTIONS. (RP I1BB LINES H1-21; RP
1HBY LINES 12-1Y; BP %S LINES 23-25 AND RP

lige LINES |-9).
THIS £5 CLEARLY A DUE PROLESS VIOLATION

AND TNEFFECTIVE A9SISTANCE YET Ms, TRILKEY
HAS SOMETHING MORE IMPBRTANT THAT SHE
WANTS THE JuRY 106 Know.

CONTRARY To MR. FINLEY'S TESTIMONY (RP 1167),
AND TO0 THE DEFENDANT!S HorRoR. MS: TRiLkEY

STATES"

‘M35, TRICKEY : Now ANOTHER CHARGE THAT You
MAY WANT To GO TO0 THAT MAY BE ONE OF
THE ERSIER ONES WITHOUT GOING THROUGH

WHOLE, WHOLE LoT oF THINGS L5 THE
HARASSMENT. AND THAT'S DECAUSE MS.

LocK TESTIFIED THAT HE THREATENED HER
AND SHE WAS AFRAID, SHE WAS AFRAID HE
WAS GOING TD KiLL HER, HE THRAEATENED HER
WITH A KNIFE. SHE TOLD THE 9!l OPERATOR,
MR. EMERSON, THE OFFICERS, THE EMTs, Mrs.
EMERSON HEARD HER SAY HELP ME; HELP ME
AND HEARD omd YHE 41l AND THE OPERATOR,
You HAVE THe Ail RECORDING, HEARD Him
THREATEN HER wiTH A KNIFE. AND HE
ADMITTED THAT HE WANTED HER T6 THINK HE
WOULD HARM HER IN ORDER TO GET HER T6
LISTEN TO HIM. 50,You MAY BE ABLE T6 VERY




QUICKLY DisMiss THAT CHARGE . (RP 1195
LINES 22~25 AND RP 1\80 LINES (|-9).

IN COOPER V. FATZHARRIS WE RELELTED THE
QUANTUM OF TRE EVIDENCE OF QUILT AS A
MEASURE OF PREQuDICE. WE CHoSE INSTEAD TO
REQUIRE REVERSAL IF COUNSEL'S TNCOMPETENLY
DENIED AN ACCUSED A FAIR TRIAL, 586 F.24
ot 133%.(crist Tucker 6 ¥.2d 576, 532 (19%3)).

IN THIS CASE THERE WAS NO NEED FoR A
STATE PROSECUTOR. DEFENSE COUNSEL NOT
ONLY CONCEDES MR. FINLEY/S GUILT, BuT COUNSEL
GOES ON TO DIRECT AND InNSTRUCT THE quRY
TO CONVICT HER CLENT. (RP 1185 LINES 23-25
AND RP (I3& LINES 1-3).

" THE RIGHT TO EFFECTIVE AS5|STANLE oF
COUNBEL IS5 THUS THE RIGHT OF THE

ACCUSED TO REQUIRE THE PROSELUTION’S
CASE TO SURVIVE THE CRUCIBLE oF

MEANINGFUL ADVERSARIAL TESTING...[T)F
THE PROCESS LOSES TTs CHARACTER AS
A CONFRONTATION BETWEEN ADVERSARIES,
THE CONSTITUTIONAL GUARANTEE IS
VIOLATED. “ CRONIC, 460 U.S. at 656~57,
{04 S.Ct ot 2045 (cinG:OSBORN V.
SHILLINGER, 861 F.2d 612 (107 tiR. 19889)).

THE RECORD CLEARLY SHowS THAT Ms, TaickKeY

UNDERMINES AND MANIPULATES THE 4uRY’S VERDICT
T0 BE FAVIRABLE FoR THE STATE (RP 1185-90).




DEFENSE COUNSEL TS ITNEFFECTIVE WHERE
() THE ATTORNEY'S PERFORMANCE WAS DEFICIENT
AND 2) THE DEFICIENCY PREAUDICED THE
DEFENDANT. STRICALAND, 4o@ U.5. at 637,
THOMAS, 109 WN. 2d at 225-26.

D. CONCLUSION

THE SURY NOTE T6 THE COURT (cP 165 ) CLEARLY
EXPRESSES REASONABLE DoUBT. THE AMBIGUOUS
INAPPLICABLE NO CONTAET ORDER 9 CLEARLY
INSUFFILIENT EVIDENCE T6 WARRANT A CONVICTION.
YET, THE QURY FounND MR. FINLEY GuILTY OF FELONY
VIOLATION OF A NO CONTALT DRDER.

THIS JURY‘S VERDICT OF GuiLT on THe FVNCO
CHARGE TS NOT BASED ON (1) THE EVIDENCE.; R)NOR
PROOF BY THE STATE DF THE ELEMENTS, (3)NoR
REASONABLE. DOUBT, I.T IS BASED on PRESUDICE.

THE 4URY'S ABILITY TD CONVICT ON THE FVYNLD
CHARGE L5 CLEAR PRODF THAT THE FuNDAMENTAL
FAIRNESS IN THIS TRIAL WAS CoMPROMISED. THE.
CUMULATIVE TMPROPER COMMENTS,ACTS AND DMISSIDNS
RESULTED IN DENIAL oF FAIR mm. .. TH15 CourT
SHOULD REVERSE AND REMAND FoR NEW TRIAL .

DATED THI5 2%TH DAY OF Aubust, 2012.

RESPECTFULLY SUBMITTED;,

Fimbinr
PERNELL L. FiNLEY, PRO SE
AIRWAY HEIGHTS conaecmws CENTER
P.0. BoX 2649
AlRWAY HEIGHTS, WA. Q4001
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