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I. INTRODUCTION 

Janette Leding Ochoa, plaintiff in the trial court and petitioner 

in this Court, files this statement of grounds of direct review under 

RAP 4.2(a)(4). 

II. NATURE OF CASE AND DECISION 

1. The Collision 

This is an underinsured motorist case ("UIM"). It arose on 

June 24, 1999, when Dawnell Smith failed to stop for a stop sign 

and T-boned Janette Ochoa's vehicle. Ochoa suffered multiple 

injuries, including a fractured shoulder and broken nose. 

Ms. Smith had no substantial assets but had a State Farm 

liability policy that covered her for $50,000 per person. Realizing 

that her damages exceeded $50,000, Ochoa also made a claim 

against her $25,000 UIM coverage with Progressive. State Farm 

offered the liability limits. Progressive declined to buyout that 

settlement, but also declined to adjust any UIM claim. 

The complication was over insurance on Smith's employer, 

Domino's Pizza, Eastside Express ("Domino's Express"). 

Domino's Express had its drivers, like Dawnell Smith, use their own 

vehicles for delivery. Domino's Express was a covered party under 

a national insurance policy for Domino's with Evanston Insurance 
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Company. The Evanston policy had $1,500,000 in liability coverage 

for Domino's Eastside. But the drivers like Smith were not covered 

parties. The Evanston policy had to and did provide protection for 

non-owned vehicles operated by employees in the course and 

scope of their duties, but only to cover Domino's Eastside. 

Progressive first suggested the Evanston policy protected 

Dawnell Smith, then later admitted to the contrary, but then claimed 

that because of joint and several liability the threshold for any UIM 

claim was the two policies combined - $1,550,000 - even though 

the Evanston policy clearly did not cover Smith. Ochoa asserted 

from the start that her claims well exceeded $50,000, but were not 

going to be anywhere near $1 ,550,000. 

2. The Litigation 

Ochoa began suit in Snohomish County against Domino's 

Express, Smith's employer. Unfortunately Ochoa also had to sue 

her former lawyer as well, because the lawyer had Ochoa sign a 

State Farm release for the $50,000 limits with language that 

Domino's Express claimed released it as well. Because of the local 

lawyer defendant, the case was assigned to a visiting judge in King 

County, Mary Roberts. 

2 



In 2005, Progressive sought summary judgment, asking the 

trial judge to agree the $1.5 million Evanston policy was part of the 

UIM threshold because the policy applied to Smith's car even 

though it would protect only Domino's Express. Therefore, 

Progressive argued, the Smith vehicle was not an underinsured 

motor vehicle under RCW 48.22.030(1) because Ochoa's damages 

did not exceed $1.55 million from the Evanston policy plus the 

$50,000 State Farm policy. See Progressive's Motion attached as 

Appendix A. Ochoa responded that the UIM floating layer was 

person oriented, not vehicle oriented, and that if either the driver or 

the employer were underinsured, UIM coverage applied. In Finney 

v. Farmers, 92 Wn.2d 748, 600 P.2d 1272 (1979), the Supreme 

Court examined RCW 48.22.030 which at the time required 

uninsured motorist coverage. Under tort law at that time both the 

driver and owner would virtually always be jointly and severally 

liable. See RCW 4.22.070 (enacted after Finney which made joint 

and several liability the exception rather than the rule). The wording 

of the statute, RCW 48.22.030 and its definition of an uninsured 

motor vehicle was not a model of clarity, just as the essentially 

identical definition of underinsured motor vehicle is not clear. RCW 

48.22.030(1). The statute is at Appendix B. The Court in Finney 
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examined the public policies underlying the required UM coverage. 

The court noted that "[T]he statute was designed to protect 

innocent victims of uninsured negligent motorists, not to protect 

vehicles." It then concluded, "[w]e are persuaded that the 

legislature intended to provide uninsured motorist protection where 

either one of the responsible parties lacks insurance coverage." 

Finney, 92 Wn.2d at 752. The Supreme Court held that if either a 

responsible driver or an owner was uninsured, the vehicle was an 

uninsured motor vehicle. This was so even where another entity, in 

Finney it was the driver, did have adequate insurance from a 

liability policy applicable to the vehicle. 

Ochoa further pointed to Allstate Insurance Co. v. Batacan, 

139 Wn.2d 443, 986 P.2d 823 (1999). That case was expected to 

resolve any joint and several liability question that could have 

resulted from the amendment to RCW 48.22.030 to change it to 

underinsured, rather than uninsured coverage. In Batacan, one 

responsible defendant driver had enough insurance while the 

responsible driver of a second car did not. The UIM obligation was 

determined in UIM arbitration while the lawsuit against both parties 

was pending. The Batacan Court held the two drivers could not be 

jointly and severally liable because judgment could not be entered 
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against both - they were not amenable to judgment in the UIM 

arbitration. The Court expressly reserved ruling on the 

underinsured motorist threshold when joint and several liability 

claims do exist, yet the Court seemed to give guidance on the 

eventual outcome: 

Whether liability coverages may be combined, and 
then set off, under the language of this policy is a 
question this court has yet to answer and one we 
need not answer today because there is no joint and 
several liability here "pursuant to RCW 4.22.070(1 )"-
which would require actual judgment against both 
to rtfeasors. But see Finney v. Farmers Ins. Co., 92 
Wash.2d 748, 751- 53, 600 P.2d 1272 (1979) 
(uninsured motorist coverage available where one 
jointly responsible person is insured but the other is 
not) 

Batacan, 139 Wn.2d at 452. 

The Honorable Mary Roberts expressed surprise there was 

no direct authority and denied the insurer's motion for summary 

judgment. Appendix C. 

After long machinations by the employer and lawyer 

defendants and to avoid extensive litigation expenses that could not 

be recovered from either defendant, Ochoa settled her claims 

against Domino's Express and her previous lawyer for $37,500, 

leaving only the Progressive defendants. 
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In the meantime the case was administratively transferred 

within King County to the Honorable Brian Gain. As trial against 

Progressive finally approached, Plaintiff moved for a summary 

judgment order affirmatively establishing the threshold of 

Progressive's UIM policy to be the $50,000 liability limit actually 

applicable to Smith. That would focus the trial on three things: (1) 

the amount of Ochoa's injury claim; (2) a determination whether 

Progressive acted reasonably and in good faith when it continually 

claimed the UIM threshold was $1,550,000; and (3) a determination 

of the amount of any additional damages Ochoa had suffered from 

any lack of good faith. In opposing the motion, Progressive again 

made its argument that since another policy applied to the vehicle 

(but not Smith), that no underinsured vehicle was involved. 

Progressive claimed that since this suit did not involve two vehicles, 

Finney and Batacan provided no guidance. Ochoa's Motion for 

partial summary judgment is Appendix D and Progressive's brief 

opposing is Appendix E. 

On April 9, 2010, Judge Brian Gain denied Ochoa's motion. 

Appendix F. Ochoa moved for reconsideration. The motion also 

addressed concerns from oral argument and it is at Appendix G. 

Progressive's response is at Appendix H. Reconsideration was 
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denied. Appendix I. With both side's motions for summary judgment 

denied on a matter of statutory interpretation that is normally for the 

trial judge, the parties were uncertain what was to be tried. To 

resolve the uncertainty, Ochoa sought a pretrial conference that 

lead to the parties' stipulation to the basic facts of the collision, the 

claimed damages, and the applicable insurance on July 29, 2010. 

Ochoa continued to candidly stipulate her damages do not exceed 

$1,550,000 but maintained that the proper UIM threshold was 

$50,000. Appendix J. The Court then entered conclusions of law to 

the contrary - ruling that Ochoa's claims against Progressive 

should be dismissed because both policies are be combined for the 

UIM threshold that the UIM policyholder's damages must exceed. 

Appendix J, at Conclusion 1. The trial judge made clear appellate 

resolution was central to its decision. Conclusion 2. 

Ochoa appeals from these conclusions of law and direction 

of dismissal. The notice of appeal is at Appendix K. 

III. ISSUES PRESENTED FOR REVIEW 

Should a UIM claim exist under RCW 48.22.030 where 

damages exceed the amount of liability coverage protecting the 

driver or any other responsible entity? 
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Should the result be the same whether or not the 

responsible party's employer alleged to be jointly and severally 

liable has sufficient insurance applicable to the car, but the 

insurance does not protect the driver? 

IV. GROUNDS FOR DIRECT REVIEW: RAP 4.2(a)(4) 

This UIM issue is one of widespread public interest - for trial 

judges, the trial bar and ultimately the vast majority of the driving 

public. UIM coverage like other insurance is imbued with a public 

interest. Ross v. State Farm Mut. Auto. Ins. Co., 132 Wn.2d 507, 

940 P.2d 252 (1997); Britton v. Safeco Ins. Co. of America, 104 

Wn.2d 518,707 P.2d 125 (1985); Devany v. Farmers Ins. Co., 134 

Wn. App. 204, 139 P.3d 352, review denied 160 Wash.2d 1011, 

161 P.3d 1026 (2006). 

In addition, UIM coverage must be mandatorily offered so it 

is very widespread in Washington. RCW 48.22.030 (2). There are a 

large combination of parties and differing liability insurance 

coverages involved in the many auto collisions that routinely occur 

across the state. The clients come to the offices of lawyers in every 

county. Trial judges everywhere are uncertain what the threshold is 

for these UIM cases, as is well illustrated by the two summary 

judgment orders by two different judges in the same county going 
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essentially opposite directions. Appendix C and F. Until the 

Supreme Court determines what the UIM threshold is under RCW 

48.22.030 for jointly and severally liable parties, lawyers can feel 

pushed to a premature settlement a part of the tort claim, in order to 

destroy joint and several liability so the injured client may 

immediately avail themselves of UIM coverage Such first party 

coverage is supposed to aid policyholders through quicker 

settlement or arbitration, if an arbitration provision exists, long 

before any trial with the defendants can occur and the current 

uncertainly frustrates this protection. Conversely lawyers can 

decide they are forced to wait until multi-party litigation is finished in 

order to make a UIM claim, again contrary to the desired function of 

the first party insurance. No matter what else, uncertainty often 

fosters inappropriately low settlements. 

This issue has been ripe since first asserted by an insurer in 

Allstate Ins. Co. v. Dejbod, 63 Wn. App. 278, 818 P.2d 608 (1991). 

Eight years later the Supreme Court accepted review of this issue 

in Allstate Insurance Co. v. Batacan, 139 Wn.2d 443, 986 P.2d 823 

(1999). However, since the initial ruling in Batacan was that joint 

and several liability of both drivers could not exist in a UIM 

arbitration, the UIM threshold issue was expressly reserved for 
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another day. Id. at 452 ("Whether liability coverages may be 

combined, and then set off, under the language of this policy is a 

question this court has yet to answer and one we need not answer 

today because there is no joint and several liability here.") 

The issue is also ultimately one of public policy since 

insurance is involved and the statute itself has no indisputable 

answer. These policy decisions are for the Supreme Court to 

decide. 

This case squarely presents the issue of the joint and 

several UIM threshold in a setting where joint and several liability 

could not be destroyed by past or future settlement or by the 

procedural setting: the several liability statute specifies joint and 

several liability for agent and principle regardless of settlement with 

the agent. See RCW 4.22.070(1 )(a). 

The parties are also both represented by experienced 

insurance counsel who can be expected to adequately brief and 

argue the issues, no doubt also being able to alert any potential 

amici that could assist the Court. 

V. CONCLUSION 

This case is well situated to finish the work that twelve years 

ago this Court hoped to complete in Batacan in order to resolve the 
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issue of public policy and statewide importance. For the reasons 

stated above, the Court should accept direct review of this Superior 

Court decision. 

DATED this 10th day of September, 2010. 

Ri ard B. Kilpatric, SBA #7058 
Shannon M. Kilpatrick, WSBA #41495 
1750 -112 AVE NE #0-155 
Bellevue, WA 98004 
(425) 453-8161 
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1 

2 

3 

4 

5 

6 

7 

8 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

9 JANETTE LEDING OCHOA, 

10 

11 v. 

Plaintiff, 

12 DOMINO'S PIZZA, INC., and DOMINO'S 
PIZZA, LLC, and EASTSIDE EXPRESS, 

13 INC., DOMINO'S PIZZA, BEN WELLS, 
individually, HAMMER & WELLS, INC., 

14 P.S., PROGRESSIVE CLASSIC 
INSURANCE COMPANY., a foreign 

15 corporation, THE PROGRESSIVE 
CORPORATION, a foreign corporation, and 

16 PROGRESSIVE CASUALTY 
INSURANCE COMPANY, a foreign 

17 corporation, 

Defendants. 

I. 

No. 02207712 7 

DEFENDANT PROGRESSIVE'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

MOTION 

18 

19 

20 Defendants Progressive Classic Insurance Company, The Progressive Corporation, 

21 and Progressive Casualty Insurance Company (hereinafter "Progressive"), by and through its 

22 attorneys, Douglas F. Foley of Bullivant Houser Bailey, hereby moves this Court for an 

23 Order granting Partial Summary Judgment that Progressive is entitled to a credit of 1.55 

24 million against the Plaintiffs damages, which sum constitutes the total of all liability policies 

25 applicable to Plaintiffs claim, before Progressive is liable to pay any UIM damages. 

26 

Page 1 - DEFENDANT PROGRESSIVE'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
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1 In support of this Motion, Progressive also submits the Declaration of Patricia 

2 Baumann and attached exhibits, the Declaration of Douglas F. Foley and attached exhibits, 

3 the Court's records herein and the Memorandum below. 

4 II. MEMORANDUM 

Facts 5 A. 

6 In this case, Plaintiffs First Amended Complaint admits that on or about June 24, 

7 1999, the Plaintiff, Janette Leding Ochoa was driving a motor vehicle southbound on SR 203 

8 in Monroe, Snohomish County, Washington, when a motor vehicle operated by Dawnell 

9 Smith, "during the course of her employment with one or all of the pizza defendants," 

10 collided with the Plaintiff. (First Amended Complaint ~ 1. 7. On March 21, 2001, the 

11 Plaintiff settled with Dawnell Smith and received, $50,000, the limits of Smith's personal 

12 automobile insurance in exchange for a full release. (First Amended Complaint ~1.9). On 

13 May 2, 2001, Dawnell Smith confirms with Progressive that she was delivering pizzas for the 

14 Monroe, Washington Domino's location at the time of the accident. (Declaration of Patricia 

15 Baumann). Progressive provided automobile coverage to Jose Ochoa which provided 25/50 

16 in UIM coverage (Declaration of Patricia Baumann; Exhibit "A" attached to Declaration of 

17 Patricia Baumann) 

18 On July 26, 2004, Progressive propounded its First Set of Continuing Requests for 

19 Production of Documents to Domino's Pizza, Inc., and Domino's Pizza, LLC, and Eastside 

20 Express, Inc. Domino's Pizza. (Declaration of Douglas F. Foley; Exhibit "A" attached to 

21 Declaration of Douglas F. Foley). In response to Progressive's discovery request, on 

22 September 13,2004, Domino's Pizza, LLC, and Eastside Express, Inc. Domino's Pizza 

23 provided a certified copy of Eastside Express, Inc. 's insurance contract with Evanston 

24 Insurance Company. (Declaration of Douglas F. Foley; Exhibit "B" attached to Declaration 

25 of Douglas F. Foley). In addition, Plaintiff has formally admitted that Ms. Smith was 

26 operating a motor vehicle that was not owned by Eastside Express, Inc. to deliver food on 
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1 behalf of Eastside Express, Inc. at the time of the accident. (Plaintiff s Response to Request 

2 for Admission No.2; Exhibit "c" attached to Declaration of Douglas F. Foley). 

3 On September 21, 2004, Progressive propounded its First Set of Continuing Requests 

4 for Admission to Plaintiff and Plaintiff provided her responses on September 30,2004. 

5 (Declaration of Douglas F. Foley; Exhibit "C" attached to Declaration of Douglas F. Foley). 

6 

7 B. Summary Of Argument 

8 Washington law allows a UIM insurer to credit the full amount of the tortfeasor's 

9 liability coverage against the insured damages. The tortfeasor, Ms. Smith, has $50,000 in 

10 personal automobile insurance. Additionally, the 1.5 million liability limits coverage from 

11 the Evanston Insurance Contract, Ms. Smith's employer, is fully available. As such, 

12 Progressive is entitled to a credit of 1.55 million against the Plaintiffs damages before being 

13 liable to pay any UIM benefits. 

14 

15 C. 

16 

Memorandum Of Law 

1. Standard of Review 

17 Civil Rule 56 (c) provides that summary judgment should be granted where: 

18 "The pleadings *** together with the affidavits, if any show, 
that there is no genuine issue as to any material fact that the 

19 moving party is entitled to summary judgment as a matter of 
law." 

20 

21 

22 

23 

24 

25 

26 

The purpose of a Motion for Summary Judgment is to examine the sufficiency of the 

evidence supporting the Plaintiff s formal allegations so that unnecessary trials may be 

avoided where no genuine issue of material fact exists. Island Air, Inc. v. LaBar, 18 

Wn.App. 129, 136,566 P.2d 972 (1977). A material fact is one upon which the outcome of 

litigation depends whole in part. Id. The party moving for summary judgment bear the 

initial burden of showing the absence of a genuine issue of material fact. Young v. Key 
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1 Pharmaceuticals, 112 Wn.2d 216,225, 770 P.2d 182 (1989). 

2 A non-moving party attempting to oppose summary judgment must submit competent 

3 evidence setting forth specific facts, as opposed to general conclusions, demonstrating a 

4 genuine issue of material fact. CR 56(e). Ifthe non-moving party does not respond with 

5 evidence setting forth specific facts indicating a material issue of fact remains, summary 

6 judgment should be granted. Id. For the Plaintiff to avoid summary judgment here, she 

7 must, by affidavit or other extraneous material, show specific facts demonstrating that there 

8 is a genuine issue of fact for trial. Plaistedv. Tangen, 72 Wn.2d 259, 263, 432 P.2d 647 

9 (1967). Any affidavits permitted under CR 56(e) are evidentiary in nature. Kirk v. Moe, 114 

10 Wn.2d 550,557, 789 P.2d 84 (1990). Ultimate facts or conclusions of fact are insufficient. 

11 Id. 

12 2. Washington Law Permits UIM Insurers To Credit The Full Amount Of 
The Tortfeasor's Liability Coverage Against The Insured's Damages. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Progressive is entitled to a full set off in the full amount of all applicable liability 

coverages against the Plaintiffs damages before making UIM payments. According to RCW 

48.22.030, an underinsured motor vehicle is a vehicle by which the "***sum of the limits of 

liability under all bodily injury or property damage liability bonds and insurance policies 

applicable to a covered person after an accident is less than the applicable damages which the 

covered person is legally entitled to recover." RCW 48.22.030. 

Accordingly, liability insurance is deemed to be primary and UIM insurance is 

secondary and floats on top of all available coverage. Dixie Insurance Co. v. Mello, 75 

Wn.App. 328,334,877 P.2d 740 (1994), rev. den. 125 Wn.2d 1025, 890 P.2d 464, citing, 

Allstate v. Dejob, 63 Wn.App. 278, 283-84, 818 P .2d 608 (1991). According to Hamilton v. 

Farmers Insurance Company, 107 Wn.2d 721, 726-27, 733 P.2d 213 (1987), "there are two 

conditions to underinsurance motorist coverage: (1) the 'covered person' must be legally 

entitled to recover damages; and (2) damages must exceed the limits of liability under all 
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1 other applicable insurance policies. The underinsured motorist coverage only applies when a 

2 tortfeasor's insurance coverage is insufficient to compensate the victim for his or her 

3 damages. Id. 

4 The Plaintiff, not Progressive, has the burden of proof to demonstrate a lack of 

5 available insurance coverage. Dixie Insurance Co. v. Mello, 75 Wn.App. 328,335,877 P.2d 

6 740 (1994), rev. den. 125 Wn.2d 1025,890 P.2d 464. The Mello court stated that "we are 

7 not alone in reaching our determination. Courts in almost all other states place the burden of 

8 demonstrating a lack of applicable insurance on the claimant. Id., citing, John Ap. 

9 Appelman, Insurance Law and Practice §5087, at pg. 321-23 (1981); Alan I. Widiss, 

10 Uninsured and Underinsured Motorist Insurance §8.26, at pg. 419-20 (2nd ed. 1992). The 

11 tortfeasor can only overcome that burden by showing that the claimant used all "reasonable 

12 efforts" to determine ifthere were any other applicable liability insurance and the effort was 

13 unsuccessful. Mello, 75 Wn.App. at 336, citing, Signal Ins. Co. v. Walden, 10 Wn.App. 350, 

14 354,517 P.2d 611 (1973), rev. den., 83 Wn.2d 1013 (1974) 

15 There are at least two insurance contracts applicable to the tortfeasor, Dawnell Smith. 

16 The first was her personal automobile insurance with State Farm, in which State Farm paid 

17 the Plaintiff the full coverage limits of $50,000. The other applicable insurance contract was 

18 the insurance contract between Eastside Express, Inc. and Evanston Insurance Company. 

19 (Exhibit "B" attached to Declaration of Douglas F. Foley). That policy applies because (1) 

20 Ms. Smith's was working as an employee agent of the named insured, EastSide Express at 

21 the time of the loss; (2) Ms. Smith was driving a non-owned motor vehicle while used to 

22 deliver food; and (3) non-owned motor vehicles while used to deliver food are covered. That 

23 insurance contract states, in relevant part: 

*** 24 

25 

26 

PART 1- WORDS AND PHRASES WITH SPECIAL 
MEANING- READ THEM CAREFULLY 

*** 
Page 5 - DEFENDANT PROGRESSIVE'S MOTION FOR PARTIAL SUMMARY 

JUDGMENT 
BullivantlHouserlBailey PC 

805 Broadway Street 
Suite 400 
Vancouver, WA 98660·3310 
Telephone: (360) 693-2424 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"You" and "Your" means the person or organization shown as 
the named insured in ITEM ONE of the declarations 

*** 

"Auto" means a non-owned motor vehicle, while used to 
deliver food on behalf of the Named Insured( s) 

*** 

"Insured" means any person or organization qualifying as an 
insured in the WHO IS INSURED section of the applicable 
insurance. Except with respect to our limit ofliability, the 
insurance afforded applies separately to each insured who is 
seeking coverage or against whom a claims is made or suit is 
brought. 

*** 

PART 11- WHICH AUTOS ARE COVERED AUTOS 

The "SCHEDULE OF COVERED LOCATIONS" attached to 
the declarations shows the locations from which auto(s) as 
defined in D. above are covered. 

*** 

PART IV-LIABILITY INSURANCE 

*** 

WHO IS INSURED 

You are an insured for any covered auto. 

*** 

In addition, the Declarations page states in relevant part: 

*** 

NAMED INSURED: EAST SIDE EXPRESS, INC. 

*** 

3. POLICY PERIOD: FROM APRIL 1, 1999 TO JUNE 1, 
2000. 

*** 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

COVERAGE AND LIMIT OF LIABILITY: $1,500,000 
COMBINED SINGLE LIMIT BODILY INJURY AND 
PROPERTY DAMAGE EACH ACCIDENT 

*** 

9. ENDORSEMENTS ATTACHED 

ADDITIONAL INSURED 

SCHEDULE OF LOCATIONS 

*** 

ENDORSEMENT 

*** 

SCHEDULE OF LOCATION 

*** the following location is scheduled under the captioned 
named insured. 

*** 

208 W. MAIN STREET, MONROE, WASHINGTON 98272, 
STORE #7050 

*** 

(Exhibit "B" attached to Foley Declaration) 

It is apparent form the language contained in the insurance contract entered 

19 into between Eastside Express, Inc. and Evanston Insurance Company, that Ms. Smith's 

20 vehicle is clearly covered under this contract. First, the contract states that in terms of who is 

21 insured that "you are an insured for any covered auto." "You" is defined as the named 

22 insured on the declarations page, which is Eastside Express, Inc. A "covered auto" is a "non-

23 owned motor vehicle while used to deliver food on behalf of the named insureds." 

24 Ms. Smith's vehicle was a non-owned motor vehicle (owned by Ms. Smith and not 

25 Eastside Express, Inc.) that she was using to deliver pizzas on behalf of Eastside Express, 

26 Inc. at the time of the accident. (Plaintiffs Response to Request for Admission No.2; 
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1 Exhibit "C" attached to Declaration of Douglas F. Foley). Furthermore, the contract 

2 identifies the "schedule of coverage locations" for which coverage is provided. (Plaintiff s 

3 Response to Request for Admission No.3; Exhibit "c" attached to Declaration of Douglas F. 

4 Foley). The Monroe, Washington store is listed on this schedule oflocations. (Plaintiffs 

5 Response to Request for Admission No.4; Exhibit "c" attached to Declaration of Douglas F. 

6 Foley). Additionally, Ms. Smith acknowledged to Progressive that at the time of the accident 

7 with the Plaintiff, she was delivering pizzas on behalf of Eastside Express, Inc.'s Monroe, 

8 Washington location. Furthermore, an "insured" is a person or organization that qualifies as 

9 an insured in the "who is insured" section of the contract. Eastside Express, Inc. clearly 

10 meets the definition of "who is insured" because it is an insured for any covered auto. 

11 Ms. Smith was an agent and employee of Eastside Express, Inc. 

12 Therefore, the Evanston Insurance Company insurance contract clearly applies 

13 to Ms. Smith's vehicle. As such, the policy provides for l.5 million in liability and personal 

14 property insurance. Thus, including the $50,000 liability insurance that Ms. Smith had with 

15 her personal automobile insurer, State Farm, and the 1.5 million in liability coverage form 

16 the Evanston Insurance Company Insurance Contract, there is a total of 1.55 million in 

17 liability coverage applicable to the tortfeasor, Ms. Smith. Progressive is therefore entitled to 

18 a full credit of 1.55 million against the Plaintiffs damages before paying any UIM damages. 

19 3. Liability Coverage Should Be Construed Broadly To Favor Coverage 

20 The Evanston Insurance Company contract clearly provides coverage for Ms. Smith's 

21 vehicle. However, even if the court was to consider the contract to be somehow 

22 "ambiguous," the insurance contract should be construed broadly to provide coverage for 

23 Ms. Smith's vehicle. 

24 Construction or interpretation of insurance contracts is a question oflaw. 

25 State Farm Gen. Ins. Co. v. Emerson, 102 Wn.2d 477,480,687 P.2d 1139 (1984). The court 

26 will examine the insurance contract as a whole when construing or interpreting the insurance 
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1 contract. Riley v. Viking Insurance Co., 46 Wn.App. 828, 829, 733 P.2d 556 , rev. den., 108 

2 Wn.2d 1015 (1987), citing, E-Z Loader Boat Trailers, Inc. v. Travelers Indem. Co., 106 

3 Wn.2d 901,907, 726 P.2d 439 (1986). When interpreting an insurance contract it should be 

4 construed in a way that it would understood by an average insurance purchaser. Emerson, 

5 102 Wn.2d at 480, 687 P.2d 1139, citing, Schroeder v. Royal Globe Inc., 99 Wn.2d 65, 68, 

6 659 P.2d (1983), modified on other grounds, 101 Wn.2d 830, 683 P.2d 186 (1984). In 

7 addition, insurance contracts should be given a reasonable, sensible, and fair interpretation 

8 consistent with the intent of the parties. Thompson v. Grange Ind. Assn., 34 Wn.App. 151, 

9 660 P.2d 307, rev. den. 99 Wn.2d 1011 (1983). 

10 In addition, Washington courts have consistently held that if an ambiguity 

11 exits in the insurance contract, the ambiguity must be construed in favor of the insured, even 

12 if the insurer intended another meaning. Riley, 46 Wn.App. at 830, 733 P.2d 556, citing, E-Z 

13 Loader, 106 Wn.2d at 907, 726 P.2d 439. Furthermore, the purpose of insurance is to 

14 provide coverage and interpretation of the insurance contracts should be in such way as to 

15 render the policy operative, rather than inoperative. Schroeder, 99 Wn.2d at 68,659 P.2d 

16 509, modified on other grounds, 101 Wn.2d 830,683 P.2d 186, citing, Scales v. Skagit Cy. 

17 Med. Bur., 6 Wn.App. 68,491 P.2d 1338 (1971). 

18 More specifically, coverages contained in insurance contracts are to be 

19 construed liberally to provide coverage. Riley, 46 Wn.App. at 829, 733 P.2d 556, rev. den., 

20 108 Wn.2d 1015, citing, Pierce v. Aetna Cas. & Sur. Co., 29 Wn.App. 32,627 P.2d 152, rev. 

21 den., 95 Wn.2d 1032 (1981). On the other hand, exclusionary clauses are to be strictly 

22 construed against the insurer. Schroeder, 99 Wn.2d at 68,659 P.2d 509, modified on other 

23 grounds, 101 Wn.2d 830, 683 P.2d 186. 

24 It is apparent from reading the entire Evanston Insurance Contract as a whole, that the 

25 intent of the contract was to provide coverage to vehicles that were delivering pizzas on 

26 behalf of any of the Eastside Express Inc., locations listed in the endorsements. Any other 
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1 interpretation would go against the numerous Washington cases that have held that insurance 

2 contracts should be interpreted by giving the contracts a fair and reasonable construction, 

3 consistent with the intent of the parties. If an ambiguity exists, the ambiguity should be 

4 construed against the insurer and in favor of the insured. 

5 As such, the Evanston Insurance Contract provides coverage for Ms. Smith's vehicle, 

6 which is a "non-owned motor vehicle, while used to deliver food on behalf of' Eastside 

7 Express, Inc. 

8 III. CONCLUSION 

9 For the reasons set forth above, Progressive is entitled to summary judgment stating 

10 that it is entitled to a credit of 1.55 million against the Plaintiffs damages before being liable 

11 to pay any UIM benefits. 

12 

l3 

14 

DATED this 15th day of December, 2004. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

BULLIV ANT HOUSER BAILEY PC 

BYD~,~119 
Katie D. Russell, WSBA #32867 

Attorneys for Defendant Progressive 
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WA ST 48.22.030 

West's RCWA 48.22.030 

West's Revised Code of Washington Annotated Currentness 
Title 48. Insurance (Refs & Annos) 

"'iii Chapter 48.22. Casualty Insurance (Refs & Annos) 

Page 1 of26 

1 -' J ) 
(3 screens) 

"48.22.030. Underinsured, hit-and-run, phantom vehicle coverage to be provided-
Purpose--Definitions--Exceptions --Conditions--Deducti bles--Informat ion on 
motorcycle or motor-driven cycle coverage--Intended victims 

(1) "Underinsured motor vehicle" means a motor vehicle with respect to the ownership, maintenance, 
or use of which either no bodily injury or property damage liability bond or insurance policy applies at 
the time of an accident, or with respect to which the sum of the limits of liability under all bodily 
injury or property damage I iability bonds and insurance policies appl icable to a covered person after 
an accident is less than the applicable damages which the covered person is legally entitled to 
recover. 

(2) No new policy or renewal of an existing policy insuring against loss resulting from liability imposed 
by law for bodily injury, death, or property damage, suffered by any person arising out of the 
ownership, maintenance, or use of a motor vehicle shall be issued with respect to any motor vehicle 
registered or principally garaged in this state unless coverage is provided therein or supplemental 
thereto for the protection of persons insured thereunder who are legally entitled to recover damages 
from owners or operators of underinsured motor vehicles, hit-and-run motor vehicles, and phantom 
vehicles because of bodily injury, death, or property damage, resulting therefrom, except while 
operating or occupying a motorcycle or motor-driven cycle, and except while operating or occupying a 
motor vehicle owned or available for the regular use by the named insured or any family member, 
and which is not insured under the liability coverage of the policy. The coverage required to be 
offered under this chapter is not applicable to general liability policies, commonly known as umbrella 
policies, or other policies which apply only as excess to the insurance directly applicable to the vehicle 
insured. 

(3) Except as to property damage, coverage required under subsection (2) of this section shall be in 
the same amount as the insured's third party liability coverage unless the insured rejects all or part of 
the coverage as provided in subsection (4) of this section. Coverage for property damage need only 
be issued in conjunction with coverage for bodily injury or death. Property damage coverage required 
under subsection (2) of this section shall mean physical damage to the insured motor vehicle unless 
the policy specifically provides coverage for the contents thereof or other forms of property damage. 

(4) A named insured or spouse may reject, in writing, underinsured coverage for bodily injury or 
death, or property damage, and the requirements of subsections (2) and (3) of this section shall not 
apply. If a named insured or spouse has rejected underinsured coverage, such coverage shall not be 
included in any supplemental or renewal policy unless a named insured or spouse subsequently 
requests such coverage in writing. The requirement of a written rejection under this subsection shall 
apply only to the original issuance of policies issued after July 24, 1983, and not to any renewal or 
replacement policy. When a named insured or spouse chooses a property damage coverage that is 
less than the insured's third party liability coverage for property damage, a written rejection is not 
required. 

(5) The limit of liability under the policy coverage may be defined as the maximum limits of liability 
for all damages resulting from anyone accident regardless of the number of covered persons, claims 
made, or vehicles or premiums shown on the policy, or premiums paid, or vehicles involved in an 
accident. 

(6) The policy may provide that if an injured person has other similar insurance available to him or 
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her under other policies, the total limits of liability of all coverages shall not exceed the higher of the 
applicable limits of the respective coverages. 

(7)(a) The policy may provide for a deductible of not more than three hundred dollars for payment for 
property damage when the damage is caused by a hit-and-run driver or a phantom vehicle. 

(b) In all other cases of underinsured property damage coverage, the policy may provide for a 
deductible of not more than one hundred dollars. 

(8) For the purposes of this chapter, a "phantom vehicle" shall mean a motor vehicle which causes 
bodily injury, death, or property damage to an insured and has no physical contact with the insured 
or the vehicle which the insured is occupying at the time of the accident if: 

(a) The facts of the accident can be corroborated by competent evidence other than the testimony of 
the insured or any person having an underinsured motorist claim resulting from the aCCident; and 

(b) The accident has been reported to the appropriate law enforcement agency within seventy-two 
hours of the accident. 

(9) An insurer who elects to write motorcycle or motor-driven cycle insurance in this state must 
provide information to prospective insureds about the coverage. 

(10) An insurer who elects to write motorcycle or motor-driven cycle insurance in this state must 
provide an opportunity for named insureds, who have purchased liability coverage for a motorcycle or 
motor-driven cycle, to reject underinsured coverage for that motorcycle or motor-driven cycle in 
writing. 

(11) If the covered person seeking underinsured motorist coverage under this section was the 
intended victim of the tort feasor, the incident must be reported to the appropriate law enforcement 
agency and the covered person must cooperate with any related law enforcement investigation. 

(12) The purpose of this section is to protect innocent victims of motorists of underinsured motor 
vehicles. Covered persons are entitled to coverage without regard to whether an incident was 
intentionally caused. However, a perso n is not entitled to coverage if the insurer can demonstrate 
that the covered person intended to cause the event for which a claim is made under the coverage 
described in this section. As used in this section, and in the section of policies providing the 
underinsured motorist coverage described in this section, "accident" means an occurrence that is 
unexpected and unintended from the standpoint of the covered person. 

(13) "Underinsured coverage," for the purposes of this section, means coverage for "underinsured 
motor vehicles," as defined in subsection (1) of this section. 

CREDIT(S) 

[2009 c 549 § 7106, eff. July 26, 2009; 2007 c 80 § 14, eff. July 22, 2007. Prior: 2006 c 187 § 1, eff. 
June 7, 2006; 2006 c 110 § 1, eff. June 7,2006; 2006 c 25 § 17, eff. June 7, 2006; 2004 c 90 § 1, 
eff. June 10, 2004; 1985 c 328 § 1; 1983 c 182 § 1; 1981 c 150 § 1; 1980 c 117 § 1; 1967 c 150 § 
27.] 

HISTORICAL AND STATUTORY NOTES 

Severability--1983 c 182: "If any provision of this act or its application to any person or 
circumstance is held invalid, the remainder of the act or the application of the provision to other 
persons or circumstances is not affected." [1983 c 182 § 3.] 

Effective date--1981 c 150: "This act shall take effect on September 1, 1981." [1981 c 150 § 3.] 
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II 

1 

2 

3 

4 

5 

6 

7 

8 

9 

FILED 
MAY 1 7 2005 

PAM L. DANIEU, 
SNOHOMISH COUNTY CLERK 

EX-OFFICIO CLERK OF COURT 

Visiting Judge Mary Roberts 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
10 IN AND FOR THE COUNTY OF SNOHOMISH 

11 JANETTE LEDING OCHOA 
No.: 02-2-07712-7 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Plaintiff 

vs. 

DOMINO'S PIZZA, INC., and DOMINO'S 
PIZZA, LLC, and EASTSIDE EXPRESS, 
INC. DOMINO'S PIZZA, BEN WELLS, 
individually, HAMMER & WELLS, INC., 
P.S., PROGRESSIVE CLASSIC 
INSURANCE CO., a foreign corporation, 
THE PROGRESSIVE CORPORATION, a 
foreign corporation, and PROGRESSIVE 
CASUALTY INSURANCE COMPANY, a 
foreign corporation, 

Defendants. 

ORDER REGARDING DEFENDANT 
PROGRESSIVE'S MOTION FOR 
SUMMARY JUDGMENT 

THIS MA TIER, having come on for hearing before the undersigned Judge 

of the above-entitled Court on April 15, 2005, and the Court having considered 

ORDER REGARDING DEFENDANT PROGRESSIVE'S MOTION 
FOR SUMMARY JUDGMENT - ORDER REGARDING 
DEFENDANT PROGRESSIVE'S MOTION FOR SUMMARY 
JUDGMENTPage 1 of 2 

n:\ochoa v domino's, at al\pleadings\motion.sj.progressiv8.order.doc 

OR\G\NAL 

Richard B. Kilpatrick, P.S. 
9 Lake Bellevue Drive, #210 

Bellevue, WA 98005 
(425) 453-8161 

Fax: (425) 646-7769 
dickkilpat@earthlink.net 



1 the records and files herein, including: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

1. 

2. 

Progressive's Motion for Partial Summary Judgment 

Plaintiff's Opposition to Progressive's Motion for Partial Summary 
Judgment, with attachments 

3. Declaration of Richard B. Kilpatrick 

4. Defendants Wells Joinder in Opposition 

5. Progressive's Reply Brief 

the Court having heard the argument of counsel, and the Court having been fully 

advised in the premises, IT IS, THEREFORE, HEREBY 

ORDERED that Progressive's Motion for Summary Judgment is denied. 
---rvt L'~ 6vd..-A-. r sj;u,,1 f0p .L~L U iv€ ~ S~.c.{ VL--z 

~:L.\ It;, "L190S-~. j1;lczdV't'%fvL~ ~ .. (,[ ~ 
~~ ~~tf-. J 

DONE IN dOURT tl:1is 15th day of April, 2005. 
I tt-v\ ).41 r;T U, 

Attorney for Plaintiff 
WSBA#7058 

--~--~~--~~---------------

22 ORDER REGARDING DEFENDANT PROGRESSIVE'S MOTION 
FOR SUMMARY JUDGMENT - Page 2 of 2 

Richard B. Kilpatrick, P.S. 
9 Lake Bellevue Drive, #210 

Bellevue, WA 98005 
(425) 453-8161 

Fax: (425) 646-7769 
dickkilpat@earthlink.net 
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1 

2 

3 

4 

5 

6 

7 

8 

C .. Client 

Visiting Judge Brian Gain 
Hearing Date: April 2, 2010 

Hearing Time: 11 :00 am 
With Oral Argument 

9 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

10 
JANETTE LEDING OCHOA, 

11 
Plaintiff, 

12 

vs. 
13 

DOMINO'S PIZZA, INC., and DOMINO'S 
14 PIZZA, LLC, and EASTSIDE EXPRESS, 

INC. DOMINO'S PIZZA, BEN WELLS, 
15 individually, HAMMER & WELLS, INC., 

P .S., PROGRESSIVE CLASSIC 
16 INSURANCE CO., a foreign corporation, 

THE PROGRESSIVE CORPORATION, a 
17 foreign corporation, and PROGRESSIVE 

CASUALTY INSURANCE COMPANY, a 
18 foreign corporation, 

19 Defendants. 

20 I. INTRODUCTION 

No.: 02-2-07712-7 

PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT ESTABLISHING 
UNDERINSURED MOTORIST 
COVERAGE 

21 This should have been a simple case. In 1999, plaintiff Janette Ochoa was hit by, 

22 Dawnell Smith, a Domino's pizza delivery driver. The driver was not covered by her 

23 employer's policy. The driver's individual liability policy did not cover all Ochoa's damages, 

24 

25 

PlAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
ESTABLISHING UNDERINSURED MOTORIST COVERAGE 
Page 1 of 15 

n:\dick cases\ochoa \I domIno's et al\pleadings'motion.ochoa msj (9 Llim 
co .... erage motion 3-5-1 O.doc 

Richard B. Kilpatrick, P.S. 
1750 - 112th Ave. N.E., Ste. 0-155 

Bellevue. WA 98004 
(425) 453-8161 

Fax (425) 605-9540 
dlck@tnallawyersnw com 



1 thus making Smith underinsured. Ochoa recovered the driver's liability limits and turned to 

2 her own company, defendant Progressive Classic Insurance Company (Progressive) for 

3 her underinsured motorist (UIM) benefits. For years, Progressive has disingenuously 

4 claimed that UIM policy does not kick in until Ochoa recovers all of Smith's individual limits 

5 and Smith's employer's limits, despite Washington's clear policy refusing to pool different 

6 tortfeasors' liability limits before a UIM claim begins. Progressive has maintained this 

7 position despite having its summary judgment motion on the issue denied. Accordingly, 

8 Ochoa respectfully requests that this Court find that Progressive's UIM policy covers any 

9 damages beyond Smith's personal policy limits of $50,000. Trial would then proceed to 

10 determine Ochoa's damages as a result of the collision, establish Progressive's bad faith 

11 and violation of the Consumer Protection Act (CPA), and assess the damages from the bad 

12 faith and violation of the CPA. 

13 II. FACTUAL AND PROCEDURAL BACKGROUND 

14 Janette Ochoa (then Janette Leding), was driving through Snohomish, Washington 

15 on June 24, 1999, when Dawnell Smith blew through a stop sign and t-boned Ochoa's 

16 vehicle. See Ex. 1 to PIt's Sr. in Opp to Progressive's MSJ. 1 Smith was cited for failure to 

17 yield. Id. The collision was significant, and Ochoa suffered multiple injuries, including 

18 shoulder impingement syndrome that required surgery, a broken nose that required 

19 surgery, and back problems. Her medical special damages total over $31,000. She has 

20 some permanent difficulties. 

21 

22 

23 

24 

25 

1 Copies of any exhibits or pleadings previously filed in this case will be attached to this Court's working 
papers for easy reference. 
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1 Smith was driving her car as a Domino's pizza delivery driver, returning to the 

2 Snohomish Domino's, which was incorporated as Eastside Express, Inc. Eastside Express 

3 was insured with Evanston Insurance Company for $1.5 million in liability coverage. See 

4 Ex. 3 to Plf's Br. in Opp to Progressive's MSJ. Eastside Express was the only named 

5 insured in its insurance policy - none of the delivery drivers, including Smith, were named 

6 in the policy.2 Id. But Smith did have coverage under her State Farm personal auto policy 

7 for $50,000. Because Ochoa's claim was worth significantly more than $50,000, State 

8 Farm offered its $50,000 policy limits in early 2001. 

9 Ochoa was personally insured with Progressive, and her policy included 

10 underinsured motorist (UIM) coverage of $25,000. See Ex. A to Baumann Decl in Supp of 

11 Progressive's MSJ, dated December 15, 2004. Prior to retaining this office, Ochoa's 

12 previous attorney, Ben Wells, notified Progressive on February 26, 2001, that Ochoa 

13 intended to accept the $50,000 policy limits offer from State Farm and gave Progressive 

14 the option to "buyout" State Farm's position. Exhibit 13. That letter also formally notified 

15 Progressive that Ochoa was filing a UIM claim. Id. Progressive declined the option to "buy 

16 out" State Farm's position. Exhibit 2. In early April 2001, Progressive wrote to Mr. Wells 

17 stating that it could not consider Ochoa's UIM claim "until we have completed our 

18 investigation regarding the available coverage." Exhibit 3. Progressive did not explain what 

19 its investigation entailed or how long it would take to complete. Mr. Wells withdrew from 

20 representation in mid-2001. 

21 

22 

23 

24 

25 

2 For a more in-depth explanation of the Eastside Express policy and who it covers, see Section III. B. below 

3 Unless otherwise noted, all exhibits are to the Declaration of Richard Kilpatrick in Support of Plaintiff's 
Motion for Partial Summary Judgment 
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1 In early 2002, this office was retained to represent Ochoa. On February 19, 2002, 

2 this office wrote to Progressive to confirm that Progressive's position was that Ochoa had 

3 to pursue Domino's/Eastside Express instead of a UIM claim and explain why that position 

4 was not consistent with Washington law. Exhibit 4. Progressive did not respond for over 

5 three months, and when it finally did, it indicated only that it was attempting to track down a 

6 copy of the Domino's insurance policy. Exhibit 5. 

7 On June 21, 2002, with the three year anniversary of her collision just a few days 

8 away, Ochoa filed suit against Domino's, Eastside Express, and her former attorney 

9 Hammer & Wells. 4 On June 24, 2002, Progressive wrote to this office, stating that because 

10 Domino's was vicariously liable for Smith's actions, there was no UIM coverage until Ochoa 

11 first exhausted both Smith's State Farm $50,000 limits and Eastside Express's limits, 

12 erroneously referred to in the letter as $500,000. Exhibit 6. Three days later, Progressive 

13 received an email from Eastside Express's insurer stating that while Eastside Express was 

14 vicariously liable, the delivery driver was not a named insured. Exhibit 7. 

15 Despite several requests from this office to Progressive for a copy of the Eastside 

16 Express policy demonstrating that Smith was covered, it was never provided. Finally, after 

17 receiving a copy of the policy directly from Eastside Express, plaintiff's counsel wrote to 

18 Progressive in November 2002, five months after Progressive had refused the UIM claim, 

19 enclosed a copy of the Eastside Express's policy, and demanded immediate processing of 

20 

21 

22 

23 

24 

25 

4 Wells had to be included because the release he had the client sign for the driver's limits, ostenSibly also 
released every other entity like the employer Ochoa reached a settlement with Domino's, Eastside Express 
and Wells & Hammer, all of whom were dismissed in January 2006. Following the dismissal, only the 
Progressive defendants remain. 
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1 Ochoa's UIM claim. Ex. 2 to PIt's Opp to Progressive's MSJ. Despite its previous claims 

2 that the Eastside Express policy applied to the driver Smith, which was the basis for 

3 Progressive's earlier denial of Ochoa's UIM claim, Progressive wrote back, stating that it 

4 had never actually received a copy of the Domino's policy and that it would get back to 

5 plaintiff's counsel by the end of the week about the UIM claim. Exhibit 8. 

6 On December 13, 2002, Progressive again refused Ochoa's UIM claim, stating that 

7 the Evanston policy limits must be exhausted first. Exhibit 9. This time, Progressive took 

8 the position that even though Smith was not a named insured, the Eastside Express policy 

9 provided coverage because the employer was covered when Smith was driving a non-

10 owned motor vehicle. Id. In June 2004, the complaint was amended to add the Progressive 

11 defendants, along with allegations of insurance bad faith and breach of the CPA for 

12 Progressive's conduct in mishandling Ochoa's claim. 

13 In December 2004, the Progressive defendants moved for summary judgment, 

14 arguing that because of joint and several liability the $1.5 million Eastside Express limits 

15 were to be added to the driver's limits. On April 15, 2005, Judge Mary Roberts denied 

16 Progressive's motion. She determined Washington law looks separately to each 

17 responsible entity to see if it was underinsured, and the insurer cannot add up a 

18 combination of two tortfeasors' limits to avoid a UIM clam, as articulated by Finney v. 

19 Farmers Insurance Co., 92 Wn.2d 748, 600 P.2d 1272 (1979), and reinforced by Allstate 

20 Insurance Co. v. Batacan, 139 Wn.2d 443, 986 P.2d 823 (1999). Plaintiff did not have time 

21 to make a counter-motion then, so as trial approaches she now moves for summary 

22 judgment and respectfully requests that this Court find that UIM coverage existed under 

23 

24 

25 
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1 Ochoa's Progressive policy for any damages caused by the 1999 collision above Smith's 

2 limits of $50,000. 

3 III. ARGUMENT 

4 A. Summary 

5 Under Eastside Express's insurance policy with Evanston Insurance Company, 

6 Eastside Express was the only named insured and the only covered entity. Smith was not a 

7 named insured under that policy. Therefore, the Evanston policy covered only Eastside 

8 Express's liability, including its liability for the actions of its employee, Smith, in a non-

9 owned vehicle. Smith was not covered individually by the Eastside Express policy. Had 

10 judgment been taken against Ms. Smith only the original $50,000 personal policy would 

11 have paid. Further, even where there is actual coverage, unlike here, another insurer's 

12 refusal to cover and pay triggers UIM coverage under the Progressive policy, as well. 

13 Because Smith was not covered by the Evanston policy, Progressive cannot pool 

14 the coverage of Eastside Express, a separate tortfeasor, to defeat UIM coverage. The 

15 pooling of the insurance limits of multiple tortfeasors is not allowed because Washington 

16 law looks to each individual tortfeasor for his or her coverage. Here, Smith was individually 

17 covered only by her State Farm $50,000 personal policy, making her an underinsured 

18 motorist under state law. Thus, Progressive's UIM coverage kicks in after Smith's $50,000 

19 policy, which has already been exhausted. Accordingly, Progressive should have agreed to 

20 pay for any damages above $50,000 and has wrongfully denied Ochoa her UIM benefits for 

21 approximately the last eight years. 

22 

23 

24 

25 
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B. Eastside Express's Policy Covered only Eastside Express and did not 
Cover Smith. 

Everyone agrees that Smith's personal State Farm policy with $50,000 limits 

protected Smith. Progressive has also disingenuously argued that the Evanston Insurance 

Company policy, purchased by Eastside Express, protected Smith. In its effort to make it 

appear that the Evanston policy protected Smith, Progressive continually mixes up the 

concepts of who is an insured with the question of what risks and vehicles will be covered 

for that insured. Here, by its plain language laid out below, the Evanston policy covered 

only the liability of Eastside Express, including its liability for its employees and non-owned 

vehicles, but there was no individual coverage for employees not named as insureds. 

The simple basic fact of insurance law is that only the people or groups of people 

stated to be insureds are protected for their liability. See Farmers Ins. Co. of Washington v. 

Miller, 87 Wn.2d 70, 73, 549 P.2d 9 (1976) (noting that courts must interpret insurance 

contracts according to the intent of the parties and cannot impose obligations not in the 

insurance contract to begin with). An insurer will not pay judgments against others who are 

not insureds. 

Insurance policies, like Eastside Express's Evanston policy, first identify who is 

covered as an insured. "Who is an insured" is a separate limitation on the coverage of 

every liability policy, it appears in a separate section of the policy, and is not modified by 

the other parts of the policy that identify the risks for which those insureds will be protected. 

Then for whatever insureds exist, the policy also identifies what risks will be covered. 

Regardless of which risks are taken on or rejected by the insurer, that insurer still covers 

only those risks with respect to the liability of the designated insureds. 
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1 Despite the tortured logic of Progressive, who is covered by the Evanston policy for 

2 this accident is very simple: only Eastside Express. On page 1, Part IV, the Evanston policy 

3 is very clear: 

4 A. We will pay: 

5 

6 

1. We will pay all sums the insured legally must pay ... caused by an 
accident and resulting from the ownership, maintenance or use of a 
covered auto ... 

7 Ex. 3 to PIt's Opp to Progressive's MSJ (emphasis added). In other words, even a person 

8 using a covered auto must also be "the insured" before Evanston agreed to pay. On page 

9 2, the policy addressed who is an insured, separately in section D. It is creatively titled, 

10 "Who is an insured." The policy says: "You are an insured for any covered auto." Id. The 

11 term "You" was expressly defined on page 1 as "The person or organization shown as the 

12 named insured in ITEM ONE of the Declarations." Id. The organization shown in ITEM 

13 ONE of the Declarations page was --"Named insured: Eastside Express, Inc." Id. There are 

14 no other names. 

15 Therefore, substituting the references creates: "D. Who is an insured: Eastside 

16 Express, Inc. is an insured for any covered autos." There are no general omnibus or 

17 additional insured clauses in this particular policy. 

18 The Court may be familiar with the idea that many policies have "additional insured" 

1 9 clauses that create other groups of insureds beyond the named insured. Most family auto 

20 policies, for example, extend coverage to any person driving the covered auto with the 

21 named insured's permission. Those people are additional insureds, but only because the 

22 policy defines them as such. This commercial auto policy need not and did not have such 

23 additional insured definitions. 

24 

25 
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1 Many corporate insurance policies have additional insured coverages that make 

2 employees acting in the scope of their employment additional insureds. For example, the 

3 AIG insurance policy for the national Domino's has additional insured coverages. By a 

4 separate endorsement, that policy added "Employees as insureds while driving Non-owned 

5 vehicles" and even amended its "Who is an insured" provision to state "Owners of Non-

6 owned autos are included as insureds." See Ex. 4 to Plf's Opp to Progressive's MSJ. Had 

7 Smith worked for the national Domino's, she would have been an insured under the AIG 

8 policy. But, Smith did not work for it, she worked for Eastside Express, Inc. The policy her 

9 employer paid for did not include such an additional insured endorsement, so we are left 

10 with the basic insuring language that simply does not extend coverage to drivers like Smith. 

11 Progressive makes much of the fact that the vehicles covered by the Evanston 

12 policy include non-owned automobiles. But coverage for those non-owned automobiles 

13 extends that risk only for the named insured, Eastside Express, and does not change that 

14 Eastside Express is the only insured covered for those risks. The inclusion of non-owned 

15 cars means that Evanston will cover the claims made against Eastside Express (but not 

16 Smith) and it will have to pay any judgment entered against Eastside Express (but not 

17 Smith). Had the policy not extended its risks to non-owned cars, Evanston would not have 

18 to pay judgments against Eastside Express either. 

19 Regardless, Evanston's policy promised to pay for only the insureds. Thus if Smith 

20 had not settled with Ochoa and was made a defendant in this suit, Evanston would not 

21 have paid any judgment against her. That $1.5 million coverage does not protect the 

22 tortfeasor Smith individually; it protects Eastside Express and any liability it might have for 

23 the actions of its employees, including Smith. 

24 

25 
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1 Worse for Progressive, its policy language makes it clear that liability coverage 

2 denial is the same as no insurance, triggering UIM coverage. The Progressive policy 

3 defines an "Underinsured motor vehicle" as follows: 

4 3. "Underinsured motor vehicle" means a land motor vehicle or trailer of any 
type: 

5 **** 

b. 
6 

to which a liability bond or policy applies at the time of the accident, but 
the bonding or insuring company: 
i. denies coverage; or 

7 ii. is or becomes insolvent. 

8 Ex. A to Baumann Dec!. in Supp of Progressive's MSJ, at 21 (emphasis added). So, even if 

9 there was some good argument the Evanston policy should have extended coverage 

10 individually to the driver Smith, Evanston would have denied coverage based on the policy 

11 language, a decision that should have triggered UIM coverage under the Progressive 

12 policy. 

13 Consequently, even if Progressive's argument that Smith was an insured under the 

14 Evanston policy was somehow a winner, it was not supposed put the UIM insured in the 

15 middle of a coverage dispute between two insurers about the liability coverage. Rather 

16 Progressive was supposed to adjust the UIM claim, and then fight out the coverage battle 

17 with the liability company to get its money back. A UIM carrier is statutorily subrogated to 

18 recovery rights of its insureds in such instances. RCW 4.22.040. 

19 In short, the Evanston policy clearly did not cover Smith individually. Even if 

20 somehow Progressive had a reasonable belief that there was coverage under the Evanston 

21 policy, Evanston would have denied coverage to Smith, which under the terms of the 

22 Progressive policy meant that Smith was an underinsured motorist, triggering Ochoa's UIM 

23 coverage. 

24 

25 
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1 

2 

C. Despite Progressive's Claims, Washington Law does not Allow Pooled 
Liability Coverage of Different Tortfeasors for UIM Purposes Because 
UIM Coverage is Person Oriented. 

3 The Washington courts have interpreted the underinsured motorist statute, RCW 

4 48.22.030, and the uninsured motorist statute before it, as focusing on the individual 

5 tortfeasor, not the vehicle. RCW 48.22.030(1) defines underinsured motor vehicles as a 

6 motor vehicle with no applicable liability insurance policy or the applicable liability policy is 

7 less than the damages than the injured party is legally entitled to recover. RCW 

8 48.22.030(2) provides that: 

9 "No new policy ... shall be issued ... unless coverage is provided ... for the protection 
of persons insured thereunder who are legally entitled to recover damages from 

10 owners. or operators of underinsured motor vehicles ... " 

11 (Emphasis added). While not grammatically beautiful, this disjunctive "or" language places 

12 the focus on whether the liability coverage exceeds all of the damage an individual 

13 tortfeasor would owe, and that has been the consistent approach of the case law. For 

14 example, in Mutual of Enumclaw Insurance Co. v. Grimstad-Hardy, 71 Wn. App. 226. 203, 

15 857 P.2d 1064 (1993), Division 1 stated: 

16 Automobile insurers must offer UIM coverage as provided in RCW 48.22.030. That 
statute was enacted by the Legislature in order to assure full compensation, within 

17 UIM policy limits, for insured parties injured by underinsured or uninsured 
tortfeasors. The Legislature sought to allow the insured to collect the same amount 

18 of damages under underinsured motorist coverage as if the responsible party had 
been insured with liability insurance with limits equal to the insured's UIM policy. 

19 

20 

21 

22 

23 

24 

25 

(emphasis added) (internal citations omitted); see also Hamilton v. Farmers Ins. Co. of 

Washington, 107 Wn.2d 721 f 726, 733 P.2d 213 (1987) ("[t]he underinsured motorist 

coverage statute expressly requires underinsured motorist coverage to apply whenever ~ 

tortfeasor's insurance coverage is insufficient to compensate the victim for all damages 
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1 suffered") (emphasis added). Thus the focus of Washington UIM law is squarely on each 

2 tortfeasor separately, whether the tortfeasor is the operator or the owner of the car. 

3 The Washington Supreme Court also repudiated a request to "pool" coverage 

4 among two tortfeasors to reduce UIM coverage in Allstate v. Batacan, 139 Wn.2d 443, 986 

5 P.2d 823 (1999). In that case a truck had stalled in the middle of a highway. Batacan was 

6 passing when a third car, driven by Cantrill, struck the stalled truck pushing it into 

7 Batacans. The stalled driver, Kim, had no coverage, but th·e Cantrills had $300,000. 

8 Batacan had an Allstate policy with UIM coverage. Allstate argued there was no UIM 

9 coverage for this accident because even though Kim had no coverage, the Cantrills' 

10 $300,000 coverage was going to be available to Batacan. The Supreme Court rejected that 

11 approach: 

12 "A UIM insurer can subtract a liability policy pursuant to RCW 48.22.030(1) if the 
person insured by the liability policy is liable to the injured claimant. ... " But Kim had 

13 no liability policy, and therefore there is nothing to subtract from Allstate's obligation 
to compensate the Batacans for the damages Kim caused. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Id. at 451 (emphasis added) (quoting Allstate Ins. Co. v. Oejbod, 63 Wn. App. 278, 285, 

818 P.2d 608 (1991 )). In other words, just because the Cantrills had coverage does not 

affect the fact that Kim had no coverage. Kim was still an uninsured driver and therefore, 

Allstate's uninsured motorist coverage was triggered. 

The same exact effect exists here. Just because the car was fully insured as to 

Eastside Express does not change the fact that for Smith, the operator, the car is 

underinsured. As the cases set out, the statute requires UIM coverage "whenever a 

tortfeasor's insurance coverage is insufficient to compensate the victim for all damages." 
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1 Hamilton, 107 Wn.2d at 726 (emphasis added). Neither the statute nor the cases say 

2 "whenever the sum of all insurance from every tortfeasor" is less than the damages. 

3 Progressive tries to suggest that where joint and several liability exist, two liability 

4 policies must be pooled. That distinction has no basis or support in the case law and in fact 

5 the opposite is likely true. Batacan involved tortfeasors who were not all defendants so they 

6 were not jointly and severally liable, unlike the case here. As a result, the Batacan Court 

7 refused to address the joint and several issue. However, the Supreme Court also gave 

8 clear guidance to trial courts as to how such an argument should be dealt with if actually 

9 made. After reserving the question, the court indicated it would treat joint and several 

10 defendants in the same manner: "But see Finney v. Farmers Ins. Co., 92 Wn.2d 748, 600 

11 P.2d 1272 (1979) (uninsured motorist coverage available where one jointly responsible 

12 person is insured but the other is not)." Batacan, 139 Wn.2d at 452. 

13 Finney explicitly dealt with this very argument about insurance on joint and several 

14 defendants in the days of Yninsured motorist (UM) coverage. In Finney, Farmers argued 

15 that the plaintiffs could recover under the UM policy only if both the owner and operator 

16 were uninsured. 92 Wn.2d at 751. The Washington Supreme Court rejected that pooling 

17 approach, holding that UM coverage kicks in when either the owner or operator of the 

18 vehicle was uninsured. Id. It noted that the purpose of the UM statute was to allow an 

19 injured party to recover those damages which would have been received had each 

20 responsible party been properly insured. Id. (citing Touchette v. Northwestern Mut. Ins. Co., 

21 80 Wn.2d 327, 494 P.2d 479 (1972)). As a result, "[t]he insurance carrier which issued the 

22 policy stands, therefore, in the shoes of the uninsured motorist to the extent of the carrier's 

23 policy limits. The statute was designed to protect innocent victims of uninsured negligent 

24 

25 

PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT 
ESTABLISHING UNDERINSUREO MOTORIST COVERAGE 
Page 13 of 15 

n:\dick cases\ochoa 'I dom!no's. at al'pleadingslmotion ochoa msj re uim 
coverage mOlion 3-5-10 doc 

Richard B. Kilpatrick, P.S. 
1750 - 112th Ave. NE. Ste. 0-155 

Bellevue, WA 98004 
(425) 453-8161 

Fax: (425) 605-9540 
dlck@triallawyersnw corn 



1 motorists, not to protect vehicles." Id. (citing State Farm Mut. Auto. Ins. Co. v. Bafus, 77 

2 Wn.2d 720, 724,466 P.2d 159, 161 (1970) & Cammel v. State Farm Mut. Auto. Ins. Co., 86 

3 Wn.2d 264,543 P.2d 634 (1975)).5 

4 The same logic in Batacan and Finney applies in the UIM context here. Janette 

5 Ochoa is exactly the type of person intended to be protected by the UIM statute - she was 

6 an injured person hurt by an underinsured motorist. If the driver Smith had a second layer 

7 of liability coverage, this claim would have long been over. Because Washington law looks 

8 to the individual to rtfeasor , Eastside Express's policy cannot be pooled to prevent 

9 Progressive's UIM coverage from kicking in. 

10 IV. CONCLUSION 

11 The Evanston policy did not protect the driver, Dawnell Smith. Even if it was 

12 supposed to, Evanston has uniformly taken the position that the policy does not extend to 

13 drivers and under Progressive's policy that also renders a vehicle underinsured. The 

14 liability coverage of Evanston, even though it protected Eastside Express regarding its 

15 exposure from that car, is irrelevant to the liability coverage available to Smith. The focus of 

16 our UIM law is to give the injured person the same coverage as she would have received 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5 Some insurers may create policy language requiring the coverage be triggered on a per car, 
"pooled" basis rather than per tortfeasor announced by our courts. Such clauses change nothing because the 
Supreme Court has repeatedly said clauses restricting or changing the kind of UIM coverage offered are 
against public policy and are void: 

This also means that where the underinsured motorist endorsement does not provide 
protection to the extent mandated by the underinsured motorist statute, the offending portion 
of the policy is void and unenforceable. In other words, the Legislature has mandated a 
certain amount and kind of coverage; the insurer cannot avoid that obligation by a policy 
clause which has not been authorized by the Legislature 

Hamilton v. Farmers Ins. Co., 107 Wn.2d 721,727.733 P.2d 213 (1987) (footnote omitted) (citing 
Britton v. Safecolns Co. of Am , 104Wash.2d 518,531,707 P2d 125(1985)). 
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10 
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12 
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22 

23 

24 
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had that tortfeasor carried as much additional liability insurance as the UIM policyholder 

did. 

Either way Smith is underinsured for all amounts above $50,000, which is the 

amount of her personal coverage. This Court should grant Ochoa's motion for summary 

judgment and find that there is UIM coverage for all damages in excess of $50,000. The 

trial can move forward on how much Ochoa's damages exceed that amount, whether 

Progressive acted unreasonably in taking the coverage positions it did, what damages 

including aggravation and distress were caused by the failure to exercise good faith and 

from any breach of the Consumer Protection Act. 

DATED: March 5, 2010 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

9 JANETTE LEDING OCHOA, 

10 

11 v. 

Plaintiff, 

12 DOMINO'S PIZZA, INC., and DOMINO'S 
PIZZA, LLC, and EASTSIDE EXPRESS, 

13 INC., DOMINO'S PIZZA, BEN WELLS, 
individually, HAMMER & WELLS, INC., 

14 P.S., PROGRESSIVE CLASSIC 
INSURANCE COMPANY., a foreign 

15 corporation, THE PROGRESSIVE 
CORPORATION, a foreign corporation, and 

16 PROGRESSIVE CASUALTY 
INSURANCE COMPANY, a foreign 

17 corporation, 

Defendants. 

No. 02207712 7 

DEFENDANT'S MEMORANDUM IN 
OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY mDGMENT 

18 

19 
Defendant Progressive Classic Insurance Company (hereinafter "Progressive"), by 

20 
and through Douglas F. Foley of Douglas Foley & Associates, PLLC, hereby files the 

21 
following Memorandum in Opposition to Plaintiffs Motion for Summary Judgment. 

22 
In support of this Memorandum, Progressive also submits the Declaration of Patricia 

23 
Baumann and attached exhibits, the Declaration of Douglas F. Foley and attached exhibits 

24 
(previously filed with the Court), the Court's records herein and the Memorandum below. 

25 
These Declarations are part of the Court file as they were filed in December of 2004 in 

26 
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1 support of Defendant Progressive's Motion for Partial Summary Judgment and are 

2 incorporated herein by reference. Progressive further submits the Declaration of Jerry 

3 Searles (filed herewith). 

4 Progressive requests that the Court deny Plaintiff's Motion for Summary Judgment. 

5 Progressive is entitled to a credit of$1,550,000 against the Plaintiff's damages, which sum 

6 constitutes the total of all liability policies applicable to Plaintiff's claim, before Progressive 

7 is liable to pay any UIM damages. 

8 Washington law allows a UIM insurer to credit the full amount of the tortfeasor's 

9 liability coverage against the insured damages. The tortfeasor, Ms. Smith, has $50,000 in 

10 personal automobile insurance. Additionally, the $1.5 million liability limits coverage from 

11 the Evanston Insurance Contract, Ms. Smith's employer, is fully available. As such, 

12 Progressive is entitled to a credit of $1.55 million against the Plaintiff's damages before 

13 being liable to pay any UIM benefits. 

14 RCW 48.22.030 defines a motor vehicle as underinsured - not an individual, as the 

15 statute in pertinent part states: 

16 n(1) Underinsured motor vehicle" means a motor vehicle 
with respect to the ownership, maintenance, or use of which 

17 either no bodily injury or property damage liability bond or 
insurance policy applies at the time of an accident, or with 

18 respect to which the sum of the limits of liability under all 
bodily injury or property damage liability bonds and insurance 

19 policies applicable to a covered person after an accident is less 
than the applicable damages which the covered person is legally 

20 entitled to recover. (Emphasis Supplied) 

21 It is undisputed that the vehicle driven by Dawnell Smith for Eastside Express, 

22 Inc. was covered by a policy issued by the Evanston Insurance Company for the use 

23 
as a pizza delivery vehicle. Plaintiff recovered $25,000 from the Evanston policy for 

24 

25 

26 

her injuries. The insurance follows the vehicle and is not dependent on the status of 

the driver under RCW 48.22.030. 
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1 I. MEMORANDUM 

2 A. Facts 

3 In this case, Plaintiffs First Amended Complaint admits that on or about June 24, 

4 1999, the Plaintiff, Janette Leding Ochoa was driving a motor vehicle southbound on SR 203 

5 in Monroe, Snohomish County, Washington, when a motor vehicle operated by Dawnell 

6 Smith, "during the course of her employment with one or all of the pizza defendants," 

7 collided with the Plaintiff. (First Amended Complaint ~ 1. 7) On March 21, 2001, the 

8 Plaintiff settled with Dawnell Smith and received, $50,000, the limits of Smith's personal 

9 automobile insurance in exchange for a full release. (First Amended Complaint ~1.9) On 

10 May 2, 2001, Dawnell Smith confirms with Progressive that she was delivering pizzas for the 

11 Monroe, Washington Domino's location at the time of the accident. (Baumann Declaration) 

12 Progressive provided automobile coverage to Jose Ochoa which provided 25/50 in UIM 

13 coverage (Baumann Declaration, Exhibit "A") 

14 On July 26, 2004, Progressive propounded its First Set of Continuing Requests for 

15 Production of Documents to Domino's Pizza, Inc., and Domino's Pizza, LLC, and Eastside 

16 Express, Inc. Domino's Pizza. (Foley Declaration dated December 14,2004, Exhibit "A") 

17 In response to Progressive's discovery request, on September 13, 2004, Domino's Pizza, 

18 LLC, and Eastside Express, Inc. Domino's Pizza provided a certified copy of Eastside 

19 Express, Inc.' s insurance contract with Evanston Insurance Company. (Foley Declaration 

20 dated December 14,2004, Exhibit "B") In addition, Plaintiff has formally admitted that 

21 Ms. Smith was operating a motor vehicle that was not owned by Eastside Express, Inc. to 

22 deliver food on behalf of Eastside Express, Inc. at the time of the accident. (Plaintiffs 

23 Response to Request for Admission No.2; Foley Declaration dated December 14,2004, 

24 Exhibit "C") 

25 

26 
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1 On September 21, 2004, Progressive propounded its First Set of Continuing Requests 

2 for Admission to Plaintiff and Plaintiff provided her responses on September 30, 2004. 

3 (Foley Declaration dated December 14,2004, Exhibit "C") 

4 The pertinent facts and conclusions are summarized in the Declaration of Jerry 

5 Searles, and are set forth below: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"Sequence of events 

The automobile accident was reported to Progressive soon after 
the accident. On June 25, 1999, Eric Ogden, the Progressive 
claim handler, took statements from Janette Leding Ochoa, their 
insured, and Dawnell Smith covering the details of the accident. 
Ms. Smith was delivering pizza for Dominos Pizza at the time 
of the accident. The accident occurred when Ms. Smith pulled 
from a stop sign into the path of the Ochoa vehicle colliding 
with her. No excessive speed was involved. Ms. Smith was at 
fault. Ms. Smith was insured by State Farm and they begin to 
handle Ms. Ochoa's injury claim. 

On July 7.1999, Ben Wells, attorney for Ms. Ochoa, contacted 
Progressive to discuss the accident and her coverage. Personal 
Injury Protection (PIP) had not been purchased but there was 
Underinsured Motorist (UIM) coverage available for 
Ms. Ochoa, if it was triggered. In discussing the extent of 
Ms. Ochoa's injuries with Mr. Wells, it was determined that "It 
would be very unlikely the UIM coverage would be triggered as 
her injuries were not that severe." 

There was no need for Progressive to keep their file open, so on 
November 14, 1999, it was closed to storage. 

On February 26, 2001, a request was made for a copy of the 
Progressive policy covering the Ochoa's. 

On March 1.2001, Mr. Wells informed Progressive that he had 
made a $135,000 demand and State Farm had offered their 
limits of $50,000 for the injury. He wanted to open a UIM 
claim on behalf of his client and, further, asked if Progressive 
wanted to "buyout" the claim. Progressive asked Mr. Wells for 
some additional information. 

By March 20, 2001, Progressive had the information they 
needed from Mr. Wells. The claim handler, Teri Eidson, called 
Mr. Wells but he was out of his office. She then faxed him a 
letter stating Progressive was not interested in "buying out" 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

State Farm's position. She also points out a coverage issue 
involving Dominos Pizza and asks ifhe has determined ifthere 
is coverage under Dominos' policy. 

On March 21, 2001, Mr. Wells wrote Progressive informing 
them that based on their March 20th letter, he had settled with 
State Farm and was not aware of any liability against Dominos 
Pizza. He renewed his request to present a UIM claim. 

Progressive proceeded with some additional investigation to 
resolve the VIM claim. They learned that Power Insurance was 
the insurance agent for the Dominos Ms. Smith was employed 
by and delivering for at the time of the accident. Contact was 
made with Power Insurance who referred them to Mike 
Karatsanos, the claims administrator for Dominos' insurer. 
Contact was made with Mr. Karatsanos to request a copy of the 
Dominos' insurance policy. 

On April 9, 2001 Progressive called Mr. Wells to inform him of 
their progress. Powers Insurance said the Dominos' coverage 
would be secondary to State Farm. Mr. Wells understood that if 
there was coverage, his client would probably not have a UIM 
claim with Progressive. 

Many calls were left for Mr. Karatsanos which were not 
returned. Other methods of contact also failed. Progressive'S 
claim handler discussed the problem with her supervisor. They 
decided to call Mr. Wells to see ifhe was pursuing the claim 
against Dominos. She called Mr. Wells' office and learned he 
had withdrawn the UIM claim on behalf of his client, 
Ms. Ochoa. When asked the reason, she learned Mr. Wells felt 
Ms. Ochoa had been adequately compensated. 

On March 13,2002, Progressive learned that attorney Richard 
Kilpatrick was representing Ms. Ochoa. The same day, 
Progressive acknowledged Mr. Kilpatrick's involvement, 
leaving a message with his office. Progressive renewed their 
attempts to contact Mr. Karatsanos. 

On May 31, 2002, Mr. Karatsanos responded to Progressive 
stating the claim was reported to them and they are looking into 
it. On June 14, 2002, Mr. Karatsanos again responded to 
Progressive stating, "It appears, at this time, that there are no 
coverage disputes." 

On June 5, 2002, Pat Baumann (Progressive claim handler) 
wrote Mr. Kilpatrick recapping a May 31, 2002 conversation 
with him involving Ms. Ochoa's claim. There were questions 
about coverage and they were both attempting to obtain copies 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

of the Dominos' policy. She made it clear Progressive was not 
denying underinsured motorist coverage but rather trying to 
determine if there was additional liability coverage available. 

On June 21,2002, suit was filed by Mr. Kilpatrick against 
Dominos Pizza, Eastside Express and Ben Wells. Note: 
Eastside Express is a Dominos location, the named insured on 
the policy and Ms. Smith's employer at the time of the accident. 

On June 25,2002, Pat Baumann wrote Mr. Karatsanos in 
relation to the conversation they had on June 24,2002. She 
recapped their conversation saying they had discussed the claim 
and he had advised her Dominos' coverage was $500,000 and 
there was coverage for the accident. Further, the coverage was 
excess over the State Farm limits. On June 27,2002, he 
responded, agreeing, and stating the limits will be sufficient to 
resolve the claim. This information was reported to 
Mr. Kilpatrick by Ms. Baumann. 

On or about November 12,2002, Progressive received a copy of 
the Dominos' policy. The liability limit was $1,500,000. On 
December 13, 2002, Progressive, after reviewing the policies, 
wrote Mr. Kilpatrick to inform him of their coverage position. 
They concluded the automobile liability policy of Eastside 
Express came into play after the State Farm policy and before 
their UIM coverage." 

Mr. Searles concluded that Progressive's position that the UIM floating layer of 

coverage was secondary to the Eastside Express, Inc. policy: 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"Conclusions 

It is my opinion, based on the materials provided, that the 
investigation performed by Progressive was appropriate and met 
insurance industry standards. 

The conclusions reached and positions taken by Progressive 
were reasonable and met insurance standards. 

Further, I agree with their position on the underinsured motorist 
coverage as it relates to Janette Leding Ochoa and her auto 
accident of June 24, 1999. 

Jerry Searles CPCU" 
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1 Plaintiff recovered $25,000 from the Evanston policy for her injuries. (See Foley 

2 Declaration dated March 22,2010, Exhibit A, Pg. 143 Lines 6 - 23). This settlement with 

3 Evanston was confirmed by Plaintiff s counsel Richard Kilpatrick. 

4 II. MEMORANDUM OF LAW 

5 A. Standard of Review. 

6 Civil Rule 56 (c) provides that summary judgment should be granted where: 

7 "The pleadings * * * together with the affidavits, if any show, 
that there is no genuine issue as to any material fact that the 

8 moving party is entitled to summary judgment as a matter of 
law." 

9 

10 

11 

12 

13 

14 

The Court must consider all facts submitted and all reasonable inferences drawn from 

them in the light most favorable to the nonmoving party. Denaxas v. Sandstone Court, 148 

Wn.2d 654,662,63 P.3d 125 (2003). The Court should grant the motion only if, from all the 

evidence, reasonable persons could reach but one conclusion. Id. 

B. Washington Law Permits UIM Insurers To Credit The Full Amount Of The 
Tortfeasor's Liability Coverage Against The Insured's Damages. 

15 Progressive is entitled to a full set off in the full amount of all applicable liability 

16 coverages against the Plaintiffs damages before making UIM payments. According to 

17 RCW 48.22.030, an underinsured motor vehicle is a vehicle by which the "*** sum of the 

18 limits of liability under all bodily injury or property damage liability bonds and insurance 

19 policies applicable to a covered person after an accident is less than the applicable damages 

20 which the covered person is legally entitled to recover." 

21 RCW 48.22.030 defines a motor vehicle as underinsured - not an individual, as the 

22 statute in pertinent part states: 

23 

24 

25 

26 

"(1) Underinsured motor vehicle" means a motor vehicle 
with respect to the ownership, maintenance, or use of which 
either no bodily injury or property damage liability bond or 
insurance policy applies at the time of an accident, or with 
respect to which the sum of the limits of liability under all 
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1 

2 

3 

4 

bodily injury or property damage liability bonds and insurance 
policies applicable to a covered person after an accident is less 
than the applicable damages which the covered person is legally 
entitled to recover. (Emphasis Supplied) 

It is undisputed that the vehicle driven by Dawnell Smith for Eastside Express, 

Inc. was covered by a policy issued by the Evanston Insurance Company for the use 
5 

6 as a pizza delivery vehicle. The statute does not require that an insurance policy for a 

7 vehicle be in the name of a named insured - what matters is whether the Evanston 

8 insurance policy applies for the use of the vehicle. 

9 Accordingly, liability insurance is deemed to be primary and UIM insurance is 

10 secondary and floats on top of all available coverage. Dixie Insurance Co. v. Mello, 75 

11 Wn.App. 328, 334, 877 P.2d 740 (1994), rev. den. 125 Wn.2d 1025, 890 P.2d 464, citing J 

12 Allstate v. DejobJ 63 Wn.App. 278,283-84,818 P.2d 608 (1991). According to Hamilton v. 

13 Farmers Insurance Company, 107 Wn.2d 721,726-27, 733 P.2d 213 (1987), "there are two 

14 conditions to underinsurance motorist coverage: (1) the 'covered person' must be legally 

15 entitled to recover damages; and (2) damages must exceed the limits of liability under all 

16 other applicable insurance policies. The underinsured motorist coverage only applies when a 

17 tortfeasor's insurance coverage is insufficient to compensate the victim for his or her 

18 damages. Id. 

19 The Plaintiff, not Progressive, has the burden of proof to demonstrate a lack of 

20 available insurance coverage. Dixie Insurance Co. v. Mello, 75 Wn.App. 328, 335, 877 P.2d 

21 740 (1994), rev. den. 125 Wn.2d 1025,890 P.2d 464. The Mello court stated that "we are 

22 not alone in reaching our determination. Courts in almost all other states place the burden of 

23 demonstrating a lack of applicable insurance on the claimant." Id., citing, John Ap. 

24 Appelman, Insurance Law and Practice §5087, at pg. 321-23 (1981); Alan 1. Widiss, 

25 Uninsured and Underinsured Motorist Insurance §8.26, at pg. 419-20 (2nd ed. 1992). The 

26 
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1 tortfeasor can only overcome that burden by showing that the claimant used all "reasonable 

2 efforts" to determine if there were any other applicable liability insurance and the effort was 

3 unsuccessful. Mello, 75 Wn.App. at 336, citing, Signal Ins. Co. v. Walden, 10 Wn.App. 350, 

4 354, 517P.2d611 (1973), rev. den., 83 Wn.2d 1013 (1974) 

5 There are at least two insurance contracts applicable to the tortfeasor, Dawnell Smith. 

6 The first was her personal automobile insurance with State Farm, in which State Farm paid 

7 the Plaintiff the full coverage limits of $50,000. The other applicable insurance contract was 

8 the insurance contract between Eastside Express, Inc. and Evanston Insurance Company. 

9 (Foley Declaration, Exhibit "B") That policy applies because (1) Ms. Smith's was working 

10 as an employee agent of the named insured, Eastside Express at the time of the loss; 

11 (2) Ms. Smith was driving a non-owned motor vehicle while used to deliver food; and 

12 (3) non-owned motor vehicles while used to deliver food are covered. That insurance 

13 contract states, in relevant part: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"PART 1- WORDS AND PHRASES WITH SPECIAL 
MEANING- READ THEM CAREFULLY 

*** 

'You' and 'Your' means the person or organization shown as 
the named insured in ITEM ONE of the declarations 

*** 

'Auto' means a non-owned motor vehicle, while used to deliver 
food on behalf of the Named Insured(s) 

*** 

'Insured' means any person or organization qualifying as an 
insured in the WHO IS INSURED section of the applicable 
insurance. Except with respect to our limit of liability, the 
insurance afforded applies separately to each insured who is 
seeking coverage or against whom a claim is made or suit is 
brought. 

*** 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

PART 11- WHICH AUTOS ARE COVERED AUTOS 

The 'SCHEDULE OF COVERED LOCATIONS' attached to 
the declarations shows the locations from which auto(s) as 
defined in D. above are covered. 

*** 
PART IV- LIABILITY INSURANCE 

*** 

WHO IS INSURED 

You are an insured for any covered auto. 

*** 

PART V - CONDITIONS 

B. OTHER INSURANCE 

For any covered auto you don't own, the insurance provided by 
this policy is excess over any other applicable insurance." 

In addition, the Declarations page states in relevant part: 

"NAMED INSURED: EAST SIDE EXPRESS, INC. 

*** 

3. POLICY PERIOD: FROM APRIL 1,1999 TO 
JUNE 1,2000. 

*** 

COVERAGE AND LIMIT OF LIABILITY: $1,500,000 
COMBINED SINGLE LIMIT BODILY INJURY AND 
PROPERTY DAMAGE EACH ACCIDENT 

*** 

9. ENDORSEMENTS ATTACHED 

ADDITIONAL INSURED 

SCHEDULE OF LOCATIONS 

*** 

ENDORSEMENT 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

*** 
SCHEDULE OF LOCATION 

*** the following location is scheduled under the captioned 
named insured. 

*** 
208 W. MAIN STREET, MONROE, WASHINGTON 98272, 
STORE #7050 ***" (Foley Declaration dated December 14, 
2004, Exhibit "B") 

It is apparent form the language contained in the insurance contract entered into 

between Eastside Express, Inc. and Evanston Insurance Company, that Ms. Smith's vehicle 

is clearly covered under this contract. First, the contract states that in terms of who is insured 

that "you are an insured for any covered auto." "You" is defined as the named insured on 

the declarations page, which is Eastside Express, Inc. A "covered auto" is a "non-owned 

motor vehicle while used to deliver food on behalf of the named insureds." 

Ms. Smith's vehicle was a non-owned motor vehicle (owned by Ms. Smith and not 

Eastside Express, Inc.) that she was using to deliver pizzas on behalf of Eastside Express, 

Inc. at the time of the accident. (Plaintiffs Response to Request for Admission No.2; Foley 

Declaration dated December 14, 2004, Exhibit "C") Furthermore, the contract identifies the 

"schedule of coverage locations" for which coverage is provided. (Plaintiffs Response to 

Request for Admission No.3; Foley Declaration dated December 14,2004, Exhibit "C") 

The Monroe, Washington store is listed on this schedule oflocations. (Plaintiffs Response 

to Request for Admission No.4; Foley Declaration dated December 14,2004, Exhibit "C") 

Additionally, Ms. Smith acknowledged to Progressive that at the time of the accident with 

the Plaintiff, she was delivering pizzas on behalf of Eastside Express, Inc.' s Monroe, 

Washington location. Furthermore, an "insured" is a person or organization that qualifies as 

an insured in the "who is insured" section of the contract. Eastside Express, Inc. clearly 
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1 meets the definition of "who is insured" because it is an insured for any covered auto. 

2 Ms. Smith was an agent and employee of Eastside Express, Inc. 

3 Therefore, the Evanston Insurance Company insurance contract clearly applies to 

4 Ms. Smith's vehicle. As such, the policy provides for $1.5 million in liability and personal 

5 property insurance. Thus, including the $50,000 liability insurance that Ms. Smith had with 

6 her personal automobile insurer, State Farm, and the $1.5 million in liability coverage form 

7 the Evanston Insurance Company Insurance Contract, there is a total of $1.55 million in 

8 liability coverage applicable to the tortfeasor, Ms. Smith. Progressive is therefore entitled to 

9 a full credit of $1.55 million against the Plaintiffs damages before paying any UIM 

10 damages. 

11 C. 

12 

Liability Coverage Should Be Construed Broadly To Favor Coverage 

The Evanston Insurance Company contract clearly provides coverage for Ms. Smith's 

13 vehicle. However, even if the court was to consider the contract to be somehow 

14 "ambiguous," the insurance contract should be construed broadly to provide coverage for 

15 Ms. Smith's vehicle. 

16 Construction or interpretation of insurance contracts is a question of law. State Farm 

17 Gen. Ins. Co. v. Emerson, 102 Wn.2d 477,480,687 P.2d 1139 (1984). The Court will 

18 examine the insurance contract as a whole when construing or interpreting the insurance 

19 contract. Riley v. Viking Insurance Co., 46 Wn.App. 828, 829, 733 P.2d 556 , rev. den., 108 

20 Wn.2d 1015 (1987), citing, E-Z Loader Boat Trailers, Inc. v. Travelers Indem. Co., 106 

21 Wn.2d 901,907,726 P.2d 439 (1986). When interpreting an insurance contract it should be 

22 construed in a way that it would be understood by an average insurance purchaser. Emerson, 

23 102 Wn.2d at 480,687 P.2d 1139, citing, Schroeder v. Royal Globe Inc., 99 Wn.2d 65, 68, 

24 659 P.2d (1983), modified on other grounds, 101 Wn.2d 830,683 P.2d 186 (1984). In 

25 addition, insurance contracts should be given a reasonable, sensible, and fair interpretation 

26 
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1 consistent with the intent of the parties. Thompson v. Grange Ind. Assn., 34 W n.App. 151, 

2 660 P.2d 307, rev. den. 99 Wn.2d 1011 (1983). 

3 In addition, Washington courts have consistently held that if an ambiguity exits in the 

4 insurance contract, the ambiguity must be construed in favor of the insured, even ifthe 

5 insurer intended another meaning. Riley, 46 Wn.App. at 830, 733 P.2d 556, citing, E-Z 

6 Loader, 106 Wn.2d at 907, 726 P.2d 439. Furthermore, the purpose of insurance is to 

7 provide coverage and interpretation of the insurance contracts should be in such way as to 

8 render the policy operative, rather than inoperative. Schroeder, 99 Wn.2d at 68, 659 P.2d 

9 509, modified on other grounds, 101 Wn.2d 830, 683 P.2d 186, citing, Scales v. Skagit Cy. 

10 Med. Bur., 6 Wn.App. 68, 491 P.2d 1338 (1971). 

11 More specifically, coverages contained in insurance contracts are to be construed 

12 liberally to provide coverage. Riley, 46 Wn.App. at 829,733 P.2d 556, rev. den., 108 Wn.2d 

13 1015, citing, Pierce v. Aetna Cas. & Sur. Co., 29 Wn.App. 32,627 P.2d 152, rev. den., 95 

14 Wn.2d 1032 (1981). On the other hand, exclusionary clauses are to be strictly construed 

15 against the insurer. Schroeder, 99 Wn.2d at 68,659 P.2d 509, modified on other grounds, 

16 101 Wn.2d 830, 683 P.2d 186. 

17 It is apparent from reading the entire Evanston Insurance Contract as a whole, that the 

18 intent of the contract was to provide coverage to vehicles that were delivering pizzas on 

19 behalf of any of the Eastside Express Inc., locations listed in the endorsements. Any other 

20 interpretation would go against the numerous Washington cases that have held that insurance 

21 contracts should be interpreted by giving the contracts a fair and reasonable construction, 

22 consistent with the intent of the parties. If an ambiguity exists, the ambiguity should be 

23 construed against the insurer and in favor of the insured. 

24 As such, the Evanston Insurance Contract provides coverage for Ms. Smith's vehicle, 

25 which is a "non-owned motor vehicle, while used to deliver food on behalf of' Eastside 

26 Express, Inc. 
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1 D. Response To Specific Arguments Raised By Plaintiff Ochoa. 

2 The purpose ofUIM coverage is to provide insurance for the insured when not 

3 enough coverage is available or no insurance exists. The cases cited in Plaintiffs brief do 

4 not address the situation here where vicarious liability is present. Here there is coverage due 

5 

6 
to the Evanston policy on the vehicle. RCW 48.22.030(1) refers to the vehicle and not to the 

insured. The fact that Dawnell Smith, who delivered the pizza, is not a "named insured" is a 
7 

8 red-herring under this subsection of the statute. 

9 Plaintiffs counsel in his brief states: 

10 "The Washington courts have interpreted the underinsured 
motorist statute, RCW 48.22.030, and the uninsured motorist 

11 statute before it, as focusing on the individual tortfeasor, not the 
vehicle. RCW 48.22.030(1) defines underinsured motor 

12 vehicles as motor vehicle with no applicable liability insurance 
policy or the applicable liability policy is less than the damages 

13 than the injured party is legally entitled to recover." 

14 The UIM status depends on the insured status of the vehicle, not the driver. This 

15 precise issue involving vicarious liability on the same vehicle has not been addressed in 

16 Washington, but has been litigated in other jurisdictions.! In Mercury Ins. Co. v. Enter. 

17 Rent-A-Car Co., 80 Cal. App. 4th 41,47-48 (Cal. App. 2d Dist. 2000) the court discussed the 

18 definition of "uninsured motor vehicle" under a similar statute: 

19 

20 

"Mercury contends the law is unresolved regarding whether UM 
coverage is triggered solely on the status of the driver or 

21 ! See for example the comment by the Court in Court in a footnote in Peirce v. Geico Ins. Co., 2009 U.S. Dist. 
LEXIS 108759 (W.D. Wash. 2009) where the court questioned whether UIM insurance would apply: 

22 
n2 As an initial matter, the Court questions whether UIM coverage is implicated by the facts of this case at all. 

23 Plaintiffs characterize their rights to UIM recovery as triggered by the determination -- made by Judge Coughenour -
- "that Plaintiffs' recovery of third-party liability would be insufficient." Pltfs. Response, p. 6. But the "motorist" in 

24 this matter was Mr. Johnson -- there is no evidence presented that he was "underinsured," and no case authority cited 
in support of the theory that a finding of no liability on the part of an employer under a respondeat superior theory of 
recovery is the legal equivalent of a determination of "insufficient recovery" which would implicate UIM coverage 

25 under the injured party's policy. Defendant does not raise this issue, however, and the Court decides this motion on 
other grounds. 

26 
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1 

2 

3 

whether both the owner and driver must be uninsured for UM 
coverage to apply. 

*** 
However, another treatise defines an "uninsured motor vehicle" 

4 as including "one for which no bodily injury liability insurance 
is available." (Croskey et aI., Cal. Practice Guide: Insurance 

5 Litigation (The Rutter Group 1999) P 6:1270, p. GG-15 (rev. # 
1, 1998), original italics.) That treatise opines: "UMC 

6 [uninsured motorists coverage] status depends on the insured 
status of the vehicle, not the driver. Thus, a vehicle that is 

7 insured cannot be regarded as 'uninsured' when driven by an 
uninsured person." (Id., at P 6:1280, p. GG-17 (rev. # 1 1998), 

8 original italics.) We agree with this position and conclude that 
the rental vehicle involved in this action cannot be regarded as 

9 uninsured." (Emphasis Supplied) 

10 In O'Connell v. Auto-Owners Ins. Co., 425 N.W.2d 306,308 (Minn. Ct. App. 1988) 

11 the court was confronted with a similar situation where the plaintiff was labeling the vehicle 

12 as insured to collect under the policy and then arguing that it was "uninsured" for purposes of 

13 

14 
collection on the UIM coverage. The court found that there was insurance coverage on the 

vehicle and denied recovery: 
15 

16 

17 

18 

19 

20 

21 

22 

23 

"Appellant attempts to label the garbage truck as insured in 
order to recover from Sky-Hi's insurer and then define the truck 
as uninsured to recover from O'Connell's uninsured motorist 
provision. The statutory definition of "uninsured motor vehicle" 
and the facts of this case do not allow this result. The legislature 
defined "uninsured motor vehicle" as "a motor vehicle * * * for 
which a plan of reparation security * * * is not in effect." Minn. 
Stat. § 65B.49, subd. 4(3) (1978). Here, the garbage truck had 
insurance in effect and appellant received $60,000 from Sky
Hi's insurer. The vehicle which was the cause of O'Connell's 
injury, the garbage truck, was not uninsured under the statute or 
the insurance policy issued by Auto Owners." (Emphasis 
Supplied). 

Plaintiff cites the Allstate v. Batacan, 139 Wn. 2d 443, 986 P.2d 823 (1999) decision 

24 where the court denied an attempt to pool coverage from two different vehicles. Here we 

25 have one vehicle that is insured by two different policies. The Batacan decision can be 

26 distinguished because it does not address vicarious liability. Similarly, the Finney v. 
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1 Farmers Inc. Co., 92 Wn. 2d 748, 600 P.2d 1272 (1979) decision can be distinguished for the 

2 same reasons. 

3 Plaintiff recovered $25,000 from the Evanston policy for her injuries. (See Foley 

4 
Declaration dated March 22, 2010) There is no dispute that coverage applies. Plaintiff in the 

5 
brief on page 4 states that Exhibit 7 is an email from Eastside Express's insurer. See 

6 

7 Exhibit 7 to the Declaration of Richard Kilpatrick bate stamped document CF 0137 which is 

8 the email dated May 27, 2002 between Pat Baumann of Progressive and Michael Karatsanos. 

9 Mike Karatsanos is the claims administrator for Dominos' insurer. In this email, Michael 

10 Karatsanos states: 

11 

12 

13 

14 

15 

16 

"There is vicarious exposure for the delivery driver who is not 
an insured. The limits, as indicated, will be sufficient to resolve 
this. " 

Similarly, the email from Michael Karatsanos to Pat Baumann at Progressive dated 

June 14,2002 states: 

"Claim was not reported until recently. It appears, at this time, 
that there are no coverage disputes." 

17 Plaintiff s assertions in their brief that Evanston denied coverage are incorrect, and create an 

18 

19 

20 

21 

22 

23 

24 

25 

26 

issue of fact sufficient to deny this motion for summary judgment. 

For the reasons set forth above, Plaintiffs Motion for Summary Judgment should be 

denied. Progressive is entitled to a credit of$1.55 million against the Plaintiffs damages 

before being liable to pay any UIM benefits. 

III 

III 

III 
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1 III. CONCLUSION 

2 Plaintiffs motion for summary judgment should be denied. 

3 DATED this 22nd day of March, 2010. 
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Attorney at Law 
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1 

2 

3 

4 

5 

6 

7 
Visiting Judge Brian Gain 

8 

9 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SNOHOMISH 

10 JANETTE LEDING OCHOA. 

11 Plaintiff, 

12 vs. 

13 

14 
, 

15 " PROGRESSIVE CLASSIC 
INSURANCE CO" a foreign corporation, 

16 THE PROGRESSIVE CORPORATION, a 
foreign corporation, and PROGRESSIVE 

17 CASUALTY INSURANCE COMPANY, a 
foreign corporation, 

18 
Defendants. 

19 

No.: 02-2-07712-7 

L~ROPii Sere) ~ 
G) f?i"'1 \ lV' ~ 

ORDER GRbJJTING PLAINTIFF'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT ESTABLISHING 
UNDERINSURED MOTORIST 
COVERAGE 

THIS MATTER came on for hearing before the undersigned Judge of the above-
20 

21 

22 

23 

24 

25 

entitled Court and the Court having considered the records and files herein, including: 

1. Plaintiffs Note for Motion for Partial Summary Establishing Underinsured Motorist 
Coverage 

ORDER GRANTING PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT ESTABLISHING UNDERINSURED 
MOTORIST COVERAGE 
Page 1 of 2 

n:\dick cases\ochoa v. domino's, et al\pleadings\ochoa msj re uim coverage,order 
(proposed).doc 

•~ RiCh:'" 8. Kilpatrick. P.S. 
1750-112 Ave. N.E.,Ste. D-155 N A L Bellevue, WA 98004 

. (425) 453-8161 
Fax: (425) 605-9540 

Dick@triallawyersnw.com 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

Plaintiff's Motion for Partial Summary Establishing Underinsured Motorist Coverage 

Declaration of Richard B. Kilpatrick in Support of Plaintiff's Motion for Partial 
Summary Establishing Underinsured Motorist Coverage 

Defendant's Memorandum in Opposition to Plaintiff's Motion for Summary Judgment 

Declaration of Douglas Foley in Support of Defendant's Memorandum in Opposition 

Declaration of Jerry Searles in Support of Defendant's Memorandum in Opposition 

Declaration of Douglas Foley in Support of Progressive's Motion for Partial 
Summary Judgment, dated December 14, 2004 

Declaration of Patricia Baumann in Support of Progressive's Motion for Partial 
Summary Judgment, dated December 15, 2004 

Plaintiff's Reply in Support of Motion for Partial Summary Judgment re Underinsured 
Motorist Coverage 

11 and the Court having heard the argument of counsel, and the Court having been fully 

12 advised in the premises, and based on these findings, IT IS, THEREFORE, HEREBY 

13 udgment Establishing 

14 

15 sball:llC e~pliea \G ell dSfAsS'" iii excess }i!lIitlil.~,888 Stale Fa"" "QlIe[ag;ft.~1;. 

DONE IN OPEN COURT this '1~ay of April, 2010. 16 

17 

18 

19 Presented by: 

20 

21 trick, WSBA #7058 
Shannon M. ilpatrick, WSBA #41495 

22 Attorney for Plaintiff 

23 

24 

25 

0rrcveo( c1VJ ~ ~jUtl.c'" 
''v\'I~ (U~,~!;i", 

RDER RANTING PLAINTIF~S MOTION FOR PARTIAL 
SUMMA JUDGMENT ESTABLISHING UNDERINSURED 
MOTORIST COVERAGE 
Page 2 of2 

n:\dick cases\ochoa v domino's, et al\pleadings\ochoa msj re uim coverage. order 
(proposed).doc 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

C - Client 

Visiting Judge Brian Gain 
Hearing: April 27, 2010 
Without Oral Argument 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
10 IN AND FOR THE COUNTY OF SNOHOMISH 

11 JANETTE LEDING OCHOA 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Plaintiff 

vs. 

PROGRESSIVE CLASSIC INSURANCE 
CO., a foreign corporation, THE 
PROGRESSIVE CORPORATION, a foreign 
corporation, and PROGRESSIVE 
CASUALTY INSURANCE COMPANY, a 
foreign corporation, 

Defendants. 

I. RELIEF REQUESTED 

No.: 02-2-07712-7 

MOTION FOR RECONSIDERATION RE 
DENIAL OF PLAINTIFF'S SUMMARY 
JUDGMENT MOTION ON UIM 
COVERAGE 

Plaintiff respectfully requests the Court reconsider its ruling denying summary 

judgment regarding the UIM coverage that existed at the time of the collision. The Court's 

decision is contrary to Washington Supreme Court authority of the policy and the principles 

of the UIM statute, and the decision is contrary to clear Washington Supreme Court 

MOTION FOR RECONSIDERATION RE DENIAL OF PLAINTIFFS 
SUMMARY JUDGMENT MOTION ON UIM COVERAGE 
Page 1 of 11 
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1 precedent on the very question involved. Plaintiff's counsel certainly apologizes for his role 

2 in allowing the issue to become so muddied and off-center, but when the issue is properly 

3 framed and understood the current ruling should be reconsidered and Plaintiff's motion 

4 granted. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II. STATEMENT OF FACTS AND SUMMARY OF ARGUMENT 

Progressive admits the driver of the car that hit Ochoa had inadequate liability 

insurance - if Ochoa's damages are proven to exceed $50,000. The driver only had 

$50,000, and Ochoa contended her claim exceeded $100,000. Ochoa similarly admits the 

liability insurance for the employer of the driver, Eastside Express, was adequate. 

Which limits count to determine whether this is an underinsured vehicle? 

Washington Supreme Court authority in Finney v. Farmers, 92 Wn.2d 748, 600 P.2d 1272 

(1979) expressly answered the question of which limits count. It held that if anyone of the 

responsible entities does not have adequate liability coverage, then the vehicle is not 

properly insured. The fact that the vehicle is insured for sufficient liability limits on behalf of 

some other entity is irrelevant. 

Under that clear precedent, Ochoa was hit by an underinsured vehicle because the 

driver only had limits of $50,000. The damages for Ochoa claimed (at least arguably, if not 

clearly) exceeded that amount. Progressive should have advised that it owed every dollar 

over $50,000 that the insured could prove as her damages (up to Progressive's total limit of 

$25,000). The claim would then have properly moved on from UIM coverage to the value of 

the injury claim if Progressive disputed that. The value of an UIM claim is different than the 

coverage that exists for that value. The fact the employer of the driver had adequate limits 

MOTION FOR RECONSIDERATION RE DENIAL OF PLAINTIFFS 
SUMMARY JUDGMENT MOTION ON UIM COVERAGE 
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1 covering the vehicle is irrelevant to coverage. Progressive certainly has its own set of 

2 values about how UIM coverage should best be handled, but it and this Court must respect 

3 appellate case law and, therefore, the Court should reconsider and grant summary 

4 judgment to Plaintiff. The holding in Finney v. Farmers alone is enough to end the issue 

5 here. 

6 If further were needed, UIM coverage is to be liberally construed - not narrowly 

7 construed. It is to protect people, not vehicles. It is supposed to come out the same as if 

8 any other responsible entity had the same liability coverage applicable to them. If Smith 

9 had two layers of liability coverage, and Ochoa's claim was reasonably valued at over 

10 $50,000, Ochoa would have had both Smith's first liability layer of $50,000 and Smith's 

11 second layer of up to $25,000 in her pocket to use in her life. Several years later the 

12 employer would have an offset from any award for that $25,000 (along with the $50,000) 

13 deducted from any award against the employer. The two tortfeasors would have borne the 

14 whole loss, and Ochoa would have had the full use of the $25,000 all along. If Ochoa felt 

15 she had collected enough from the driver she need not have sued the employer at all. 

16 Under Progressive's approach, and as this Court has ruled, Ochoa never gets the use of 

17 the $25,000 coverage she paid for to be insured for people like the driver Smith. As the 

18 Court has it now, the floating layer that is supposed to put the UIM insured and the injured 

19 plaintiff in the same place they would have been under the current ruling is never floated on 

20 top of the operator's liability coverage. This Court has in essence ruled the operators' 

21 limited liability coverage is ignored because of the liability coverage on the employer. In 

22 other words, both responsible entities have to be underinsured. That is 180 degrees 

23 contrary to the holding in Finney v. Farmers. 

24 

25 
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1 Progressive's argument falsely conflated the question of coverage with ideas about 

2 the later recoveries against the employer, The arguments were further adorned with false 

3 suggestions of double recovery, and contained irrelevant suggestions of some unity of 

4 interest between driver and employer, This conflation turns the real rule on its head, This 

5 Court is now in the position of having ruled that if anyone of the responsible entities 

6 involved with the vehicle had adequate limits the vehicle is never underinsured. This is the 

7 opposite of case law. It is no coincidence Progressive did not produce a single case 

8 stating that because one entity's liability coverage for a vehicle was adequate the insurer 

9 gets to ignore that liability coverage for some other entity was inadequate. Yet that is what 

10 this Court has said by denying plaintiff's summary judgment. 

11 The ruling on coverage does not ask the Court to address anything about what 

12 should have happened whenlif Ochoa later received an award from the employer, Eastside 

13 Express, Those payments must be dealt with regarding causation and damages from the 

14 breach of contract or failure to act in good faith, but later payments have nothing to do with 

15 the initial UIM coverage. Yet Progressive artfully suggested that under plaintiff's position on 

16 coverage some windfall is inherently involved because of funds from Eastside Express (or 

17 the lawyer who impaired the claim against Eastside Express). This Court stated this had 

18 guided his decision because the legislature probably did not intend a windfall as part. But 

19 Plaintiff agrees no windfall was intended. Plaintiff's coverage argument creates no windfall 

20 in any way, Had Progressive acknowledged the law and its coverage at the time the claim 

21 came in (which was years before the employer finally settled) there would have been 

22 nothing to remotely label a "windfall." Tort law treatises make the employer jointly and 

23 severally responsible for the employees share or fault. RCW 4.22.070(a). Thus, the jointly 

24 

25 
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1 and severally liable employer receives a credit for all liability settlements by the employee -

2 in this case $50,000. The employer does not get credit for the 25,000 UIM because that is 

3 not paid by the other defendant - but that creates no windfall. That simply requires the at-

4 fault defendant to pay the full remaining damages, and the UIM insurer receives any 

5 excess. The UIM statute grants Progressive subrogation for any of the excess from any 

6 responsible entity. 

7 In the event of payment to an insured ... the insurer making such payment shall ... be 
entitled to the proceeds of any settlement or judgment resulting from the exercise of 

8 any rights of recovery of such insured against any person or organization legally 
responsible for the bodily injury ... 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RCW 48.22.040(3). 

The truth, disregarded by Progressive and thus the Court, is that had Progressive 

honored its coverage it would have been entitled to any excess from later settlements. 

There would be nothing to label "windfall." Progressive would have reasonably valued the 

injury and paid the amount it determined to exceed $50,000. The insured could have 

decided whether to even file suit and pursue the employer or not. Progressive could have 

filed the suit if Ochoa did not. If Ochoa did sue, Eastside would have gotten a credit for the 

$50,000 liability limit paid, but not the $25,000 from Progressive. Eastside would thus owe 

the whole remainder of any verdict and Progressive would receive the excess up to the 

amount Progressive had paid. The insured does not get to keep any excess. 

However, the insured is supposed to have been paid the UIM at the start and had 

the use of those funds to improve their lives until excess is awarded from the second 

tortfeasor. This is no different than PIP coverage in that respect. The insured may well 

recover medical bills from the tortfeasor years later and the PIP insurer reimbursed, but 
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1 what happens later to even things up does nothing to relieve the first party insurer's 

2 obligation to honor the coverage in the first place and pay the bills. Paying up front is what 

3 first party insurance does, including this UIM insurance. 

4 The Court's ruling stands contrary to every policy and every principle for analyzing 

5 the UIM statute, and is directly contrary to the specific Supreme Court authority that if any 

6 entity has too little coverage then an underinsured vehicle is involved, 

7 

8 

9 

10 
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14 

15 
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III. AUTHORITY AND ARGUMENT 

A. Coverage Question Already Decided by Supreme Court 

The Supreme Court already definitively answered the coverage question presented 

here in Finney v. Farmers, 92 Wn.2d 748, 600 P.2d 1272 (1979). There the passenger in a 

car was killed. The driver had insurance; the owner did not. The passenger of the car had 

UM coverage from Farmers. A full copy of the Finney opinion is attached (attachment no. 

1) 

Farmers argued that since the vehicle was insured on behalf of one responsible 

entity it was not an uninsured motor vehicle. ("Farmers contends plaintiffs can recover 

under the uninsured motorist clause of their policy only if both the owner and operator of 

the offending car are uninsured." Id. at 751) (emphasis added). That is the same argument 

Progressive makes here. It claims that because Eastside Express had coverage applicable 

to the auto it is not an underinsured motor vehicle - ignoring the small liability insurance for 

the driver. It in essence claims both have to be underinsured. 

The plaintiff in Finney argued that if either responsible entity was uninsured it was an 

uninsured motor vehicle regardless of the other sufficient insurance on the car. ("Plaintiffs 
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1 claim if the owner of a car is liable for its negligent use, and the owner does not have 

2 liability insurance, the car is 'uninsured' and the uninsured motorist clause applies in favor 

3 of the policyholder. We agree." Id. at 751). 

4 As stated in the quote, the Court completely rejected the insurer's theory at every 

5 level. The Supreme Court stated, at page 752: 

6 The statute is "to be liberally construed in order to provide broad protection against 
financially irresponsible motorists." 

7 
"The purpose of the statute is to allow an injured party to recover those damages 

8 which would have been received had the responsible party maintained [sufficient] 
liability insurance." 

9 
"The insurance carrier which issued the policy stands, therefore, in the shoes of the 

10 uninsured motorist to the extent of the carrier's policy limits." 

11 "The statute was designed to protect innocent victims of uninsured negligent 
motorists, not to protect vehicles." 

12 
"Here there are two responsible parties, one of which was uninsured, the other 

13 underinsured. The use of the word "or" is disjunctive. We are persuaded that the 
legislature intended to provide uninsured motorist protection where either one of the 

14 responsible parties lacks insurance coverage. (Emphasis added) 

15 Progressive suggested no rational basis that the result is any different after the 

16 threshold for the amount of the liability insurance was changed from uninsured motorist 

17 coverage to underinsured motorist coverage. That changes only the trigger insurance 

18 amount on the other entities, not how the trigger amount would be separately applied to 

19 each or both potentially responsible party. The use of the term "or" in the statute has not 

20 changed - it is still disjunctive to be applied separately to each responsible entity. Nothing 

21 has changed to require that all responsible entities must be underinsured. The purposes of 

22 the statute have not changed, nor the public policy, nor the analogy tools. The policy still 

23 

24 

25 
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1 stands in the shoes of the underinsured motorist. The underinsured motorist here is the 

2 driver, not the employer, 

3 The Supreme Court thus has already determined "the legislature intended to provide 

4 protection where either one of the responsible parties lacks [sufficient] insurance 

5 coverage." That is precisely why, when a suggestion the insurer may offset the combined 

6 limits of two entities came up under Allstate Insurance Co. v. Batacan, 139 Wn.2d 443, 986 

7 P.2d 823 (1999), that case was under underinsured motorist coverage, One entity had 

8 enough insurance and another did not, but they were not jointly and severally. While the 

9 matter technically was not in front of the Court it still said: "But see Finney v. Farmers Ins. 

10 Co., 92 Wn.2d 748, 600 P.2d 1272 (1979) (uninsured motorist coverage available where 

11 one jointly responsible person is insured but the other is not)." Batacan, 139 Wn,2d at 452. 

12 The Supreme Court is saying Finney v. Farmers already answered the question - the 

13 sufficiency of liability limits is looked at separately for each responsible entity 

14 regardless of the others coverage, even where they are connected together by joint 

15 and several liability. 

16 We hold that, where a negligent owner of an automobile is not covered by [sufficient] 
liability insurance, even though the operator does have [sufficient] insurance 

17 coverage, the motor vehicle is "uninsured" [or underinsured] for purposes of RCW 
48.22.030. 

18 

19 

20 

21 

22 

23 

24 

25 

Finney at 752 (inserts added to reflect changed insurance threshold for 

underinsured motorist coverage). The driver here does not have sufficient coverage. The 

employer does, Ochoa was supposed to have UIM coverage for the responsibility of the 

operator which starts for the first dollar after $50,000. 
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1 B. Same Unity of Joint and Several between the Entities in Finney and Here 

2 Progressive attempted to obscure their argument with some indistinct talk about 

3 unitary parties. That does not survive any analysis. At the time of Finney v. Farmers the law 

4 imposed complete joint and several liability on both the responsible owner and responsible 

5 operator involved there. The law of joint and several was not changed in this state until 

6 much later in the Tort Reform Act of 1993. See notes at RCW 4.22.070. The employer and 

7 employee here are no different; they have joint and several liability with each other even 

8 under RCW 4.22.070(3). Regardless of the so called unity of relationship, Supreme Court 

9 still measured each entity separately for purposes of coverage. Progressive asked the 

10 Court to do the opposite here. Perhaps there is room for a policy debate on the Supreme 

11 Court's approach, but that is simply not the function of trial courts on issues the Supreme 

12 Court has already addressed. Progressive produced no coverage case that has ever done 

13 anything other than to say there is first party coverage when anyone of the potential 

14 responsible parties does not have sufficient insurance. 

15 C. Windfall Claim Irrelevant and False 

16 That Progressive tried to further obscure the real argument with false claims of 

17 windfall simply reinforces that existing coverage law is squarely against them. There simply 

18 is no windfall. If the Court reviews the previous material it will see that Progressive never 

19 actually explained how any windfall occurs. It simply threw around numbers that were later 

20 recovered from other tortfeasors and implied plaintiff's position somehow requires or leads 

21 to a windfall. The summary of argument here well explains that is not how the system 

22 works under Plaintiffs coverage position. As set out by the Supreme Court and argued by 

23 Plaintiff, the UIM insurer acknowledges it owes any damages legally recoverable from the 

24 

25 
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1 driver that exceed the applicable liability limits for the driver. The insurer is supposed to 

2 assess liability and damages. Everyone here has admitted there was liability on the driver 

3 Smith. The insurer is then supposed to reasonably assess the damages and negotiate to 

4 pay the amount over the limits. If the policyholder later pursues a claim against the driver or 

5 another responsible entity, the UIM insurer is entitled to the excess of any ultimate recovery 

6 over the full value. RCW 48.22.040(3). A full copy is attached (attachment no. 2). 

7 If the UIM insurer in good faith determines that damages do not exceed the 

8 underlying liability limits, the policyholder and the insurer either arbitrate or try the matter in 

9 court (either by a separate lawsuit or based on the outcome of the suit against the 

10 responsible driver). Either way, the insurer then owes the amount over the liability limits of 

11 the driver. The UIM insurer can pursue any other entity or the personal assets of the driver. 

12 If the policyholder pursues the claim the UIM insurer is entitled to any excess recovery until 

13 it is repaid. The legislature did not set up any windfall in the UIM legislation, plaintiff does 

14 not suggest it did, and acknowledging the coverage here does not create any windfall. 

15 The legislature also did not authorize an insurer not paying at the outset because of 

16 some anticipatory reimbursement from another fully insured entity, or for the insurance 

17 company denying coverage under grounds not authorized in the statute or the case law. 

18 That is what Progressive has done. 

19 
IV. PROPOSED ORDER 

20 
An order accompanies this motion granting reconsideration and finding that 

21 
Progressive had coverage for all of Ochoa's recoverable damages recoverable from the 

22 

23 
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driver Smith in excess of $50,000 up to the Progressive limits of $25,000 (i.e., where total 

2 damages would be $75,000 or greater). 

3 Other issues remain for trial, including the actual value of Ochoa's claim to see if it 

4 exceeds $50,000, but the coverage claim has no disputed facts and must be decided by 

5 this Court as a matter of law. 

6 Respectfully submitted, this 19th day of April, 2010. 
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Finney v. Farmers Ins. Co.Wash., 1979. 
Supreme Court of Washington, En Banc. 

Ralph C. FINNEY and Charlene Finney, 
husband and wife, Individually, and Ralph 
C Finney, Personal Representative of the 

Estate of Robin Colleen Finney, 
Respondents, 

v. 
FARMERS INSURANCE CO. of 

Washington, a corporation, and Mid-Century 
Insurance Company, a corporation, 

Petitioners, 
Aetna Casualty & Surety Co., Respondent. 

No. 45946. 

Oct. 11, 1979. 

Parents, whose daughter was killed in 
automobile collision, brought action to 
recover under two policies, which covered 
parents' two automobiles and which each 
contained uninsured motorist coverage of 
$15,000 per each injury, and to recover 
additional damages for insurer's alleged bad 
faith in failing to negotiate or settle parents' 
uninsured motorist claim. Insurer filed third
party complaint joining alleged insurer of 
automobile in which daughter had been 
passenger at time of collision. The Superior 
Court, Yakima County, Carl L. Loy, J., 
dismissed third-party complaint, entered 
judgment for parents against their insurer 
for $30,837.95 plus interest, and dismissed 
claim for additional damages. The Court of 
Appeals, 21 Wash.App. 601, 586 P.2d 519, 
affirmed. On insurer's petition for review, 
the Supreme Court, Dolliver, J., held that: 
(1) parents were entitled to recover under 
their uninsured motorist clause, even 
though operator of automobile in which 
daughter had been passenger at time of 
collision did have insurance coverage, 
where owner of the automobile was not 
covered by liability insurance, and (2) 
parents' covenant not to sue estate of 
negligent operator did not operate to 
release owner of the automobile. 

Affirmed. 

West Headnotes 
[1] Insurance 217 ~2772 

217 Insurance 
217XXII 

Insurance 
Coverage--Automobile 

217XXII(D) Uninsured or 
Underinsured Motorist Coverage 

217k2772 k. In General. Most 
Cited Cases 

(Formerly 217k467.51 (1» 
Purpose of statute requiring protection 
against uninsured motorists is to allow an 
injured party to recover those damages 
which would have been received had the 
responsible party maintained liability 
insurance. RCWA 48.22.030. 

[2] Insurance 217 ~2786 

217 Insurance 
217XXII 

Insurance 
Coverage--Automobile 

217XXII(D) Uninsured or 
Underinsured Motorist Coverage 

217k2785 Uninsured Motorists or 
Vehicles 

217k2786 k. In General. Most 
Cited Cases 

(Formerly 217k467.51(1)) 
Statute requiring protection against 
uninsured motorists was designed to protect 
innocent victims of uninsured negligent 
motorists, not to protect vehicles. RCWA 
48.22.030. 

[3] Insurance 217 ~2774 

217 Insurance 
217XXII 

Insurance 
Coverage--Automobile 

217XXII(D) Uninsured or 
Underinsured Motorist Coverage 

217k2773 Mandatory Coverage 
217k2774 k. In General. Most 

Cited Cases 
(Formerly 217k130.5(1), 

217k467.51(2» 
Where an insurance policy does not provide 
protection against uninsured motorists as 
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required by statute, offending portion of the 
policy is void and unenforceable. RCWA 
48.22.030. 

[4] Insurance 217 ~2772 

217 Insurance 
217XXII 

Insurance 
Coverage--Automobile 

217XXII(O) Uninsured or 
Underinsured Motorist Coverage 

217k2772 k. In General. Most 
Cited Cases 

(Formerly 217k467.51 (1» 
Statute requIring protection against 
uninsured motorists does not contemplate 
piecemeal whittling away of liability for 
injuries caused by uninsured motorists. 
RCWA 48.22.030. 

[5] Insurance 217 ~2786 

217 Insurance 
217XXII 

Insurance 
Coverage--Automobile 

217XXII(O) Uninsured or 
Underinsured Motorist Coverage 

217k2785 Uninsured Motorists or 
Vehicles 

217k2786 k. In General. Most 
Cited Cases 

(Formerly 217k467.51(7.1), 
217k467.51 (7» 
Where negligent owner of an automobile is 
not covered by liability insurance, even 
though the operator does have insurance 
coverage, the motor vehicle is "uninsured" 
for purposes of statute requiring protection 
against uninsured motorists. RCWA 
48.22.030. 

[6] Insurance 217 ~2786 

217 Insurance 
217XXII 

Insurance 
Coverage--Automobile 

217XXII(O) Uninsured or 
Underinsured Motorist Coverage 

217k2785 Uninsured Motorists or 
Vehicles 

217k2786 k. In General. Most 
Cited Cases 

(Formerly 217k467.51(7.1), 
217k467.51 (7» 
Parents of daughter killed in automobile 
collision were entitled to recover under 
uninsured motorist clause in their policy, 
even though operator of automobile in 
which daughter was riding had insurance 
coverage and settled with parents, where 
owner of the automobile was not covered by 
liability insurance. RCWA 48.22.030. 

[7] Automobiles 48A ~242(6) 

48A Automobiles 
48AV Injuries from Operation, or Use of 

Highway 
48AV(B) Actions 

48Ak241 Evidence 
48Ak242 Presumptions and 

Burden of Proof 
48Ak242(6) k. Status, 

Identity, Competency, or Scope of 
Employment of Operator. Most Cited Cases 
Where ownership of an automobile is 
admitted and owner is a passenger, there 
arises presumption that, at time of accident, 
driver was operating vehicle as agent or 
servant of the owner, and the owner is 
vicariously liable for driver's negligence. 

[8] Principal and Agent 308 ~159(1) 

308 Principal and Agent 
308111 Rights and Liabilities as to Third 

Persons 
308111(C) Unauthorized and Wrongful 

Acts 
308k159 Negligence or Wrongful 

Acts of Agent 
308k159(1) k. Rights and 

Liabilities of Principal. Most Cited Cases 

Principal and Agent 308 €=>159(2) 

308 Principal and Agent 
308111 Rights and Liabilities as to Third 

Persons 
308111(C) Unauthorized and Wrongful 
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Acts 
30Bk159 Negligence or Wrongful 

Acts of Agent 
30Bk159(2) k. Liabilities of 

Agent. Most Cited Cases 
While a principal and agent are not joint tort
feasors, they are jointly and severally liable 
for all damages suffered by a plaintiff who 
has been injured as result of the agent's 
negligence. 

[9] Release 331 ~37 

331 Release 
33111 Construction and Operation 

331 k37 k. Covenant Not to Sue or 
Execute. Most Cited Cases 
A covenant not to sue which expressly 
reserves all rights against an owner who is 
liable for driver's negligence does not 
operate to release that owner. 

[10] Death 117 ~25 

117 Death 
117111 Actions for Causing Death 

117111(A) Right of Action and 
Defenses 

117k20 Defenses 
117k25 k. Satisfaction or 

Release. Most Cited Cases 
Parents' covenant not to sue estate of 
deceased driver of automobile in which 
daughter had been passenger at time of 
collision resulting in her death did not 
operate to release owner of the automobile 
where the covenant expressly reserved all 
rights against the owner, who was liable for 
the driver's negligence. 

*749 **1274 Halverson, Applegate & 
McDonald, Walter G. Meyer, Jr., Yakima, for 
petitioners. 
Fortier & Baker, Inc., P. S., Mark R. Fortier, 
G. William Baker, Gavin, Robinson, 
Kendrick & Mays, William H. Mays, Yakima, 
for respondents. 
DOLLIVER, Judge. 
Plaintiffs' daughter Robin was killed in a car 

accident in 1973. The car in which she was 
riding was driven by Norman Cornelius, Jr., 
and owned by Randall Wood, who was also 
a passenger. The car crossed the center 
line and cOllided head on with another 
automobile. All three occupants of the 
subject car were killed; all three were 
minors. Two occupants of the other car 
were killed and five persons were seriously 
injured. 

The Finneys were insured by Mid-Century 
Insurance Company, a member of Farmers 
Insurance Group. The Cornelius family was 
insured by State Farm Mutual Automobile 
Insurance Company, and the Wood family 
was insured by Aetna Casualty and Surety 
Company. 

At the time of the accident, the car was 
registered to one Monty Bak. He had sold 
the car to Randall Wood 5 days before the 
accident. The certificate of title had been 
endorsed to Wood, but he had never 
completed a registration and ownership 
certificate. 

*750 Plaintiffs instituted a wrongful death 
action against the estates of Norman 
Cornelius, Jr., and Randall Wood. A 
settlement and covenant not to sue was 
executed with the Cornelius estate. The 
$15,000 payment to plaintiffs was made by 
State Farm which disbursed the total 
amount of the Cornelius policy to plaintiffs, 
the injured parties, and personal 
representatives of deceased occupants of 
the other car involved in the collision. The 
document expressly reserved all claims 
against the other parties. Judgment against 
Wood's estate was entered in the amount of 
$45,837.95 after trial of the wrongful death 
action. Aetna denied coverage, so plaintiffs 
were never able to collect on the judgment. 

Plaintiffs then instituted this action against 
Farmers to recover under the uninsured 
motorist provisions of two policies issued to 
them. They sought the maximum amount of 
the combined policies ($30,000), plus 
funeral expenses, interest and attorney 
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fees. Farmers denied liability and filed a 
third-party com plaint against Aetna All 
parties moved for summary judgment. The 
trial court dismissed the third-party 
complaint and entered judgment for 
plaintiffs in the amount of $30,837.95, plus 
interest. The Court of Appeals affirmed. 
Finney v. Farmers Ins. Co., 21 Wash.App. 
601, 586 P.2d 519 (1978). We granted 
Farmers' petition for review and consider 
two issues discussed in the opinion of the 
Court of Appeals. The remaining issues 
raised by petitioner either have been 
thoroughly and adequately addressed by 
the comprehensive opinion of the Court of 
Appeals or have been abandoned by 
petitioner for lack of citation of authority. In 
re Marriage of Croley, 91 Wash.2d 288, 588 
P.2d 738 (1978). We affirm the decision of 
the trial court and the Court of Appeals. 

Protection against uninsured motorists is 
required in this state. RCW 48.22.030 
provides: 
(N}o new policy or renewal . . . shall be ... 
issued . . . unless coverage is provided 
therein. . . for the protection of persons ... 
who are legally entitled to recover *751 
damages from owners or operators of 
uninsured motor vehicles ... 

The statute does not define "uninsured 
motor vehicle", but Farmers' insurance 
policy defines it as:(A) land motor vehicle .. 

with respect to the ownership, 
maintenance or use of which there is . .. no 
bodily injury liability insurance or bond 
applicable at the time of the accident ... 

.... 1275 The first question we consider is 
whether a vehicle is "uninsured" within the 
meaning of the statute and the policy where 
the operator has liability insurance, but the 
owner does not. Farmers contends 
plaintiffs can recover under the uninsured 
motorist clause of their policy only if both 
the owner and operator of the offending car 
are uninsured. Since Cornelius had 
insurance from State Farm, Farmers asserts 
that plaintiffs cannot recover under their 

own policy. Plaintiffs claim if the owner of a 
car is liable for its negligent use,· and the 
owner does not have liability insurance, the 
car is "uninsured" and· the uninsured 
motorist clause applies in favor of the 
policyholc:ier. We agree. 

[1] We have previously held RCW 
48.22.030 is to be liberally construed in 
order to provide broad protection against 
finanCially irresponsible motorists. 
Touchette v. Northwestern Mut. Ins. Co., 80 
Wash.2d 327, 494 P.2d 479 (1972). The 
purpose of the statute is to allow an injured 
party to recover those damages which 
would have been received had the 
responsible party maintained liability 
insurance. Touchette v. Northwestern Mut. 
Ins. Co., supra. 
The insurance carrier which issued the 
policy stands, therefore, in the shoes of the 
uninsured motorist to the extent of the 
carrier's policy limits. 

State Farm Mut. Auto. Ins. Co. v. Bafus, 77 
Wash.2d 720, 724, 466 P.2d 159, 161 
(1970). 

[2J[3J The statute was designed to protect 
innocent victims of uninsured negligent 
motorists, not to protect vehicles. Cam mel 
v. State Farm Mut. Auto. Ins. Co., 86 
Wash.2d 264, 543 P.2d 634 (1975). Where 
an insurance policy does not provide the 
protection mandated by RCW 48.22.030, 
the *752 offending portion of the policy is 
void and unenforceable. Touchette v. 
Northwestern Mut. Ins. Co., supra; 
Federated American Ins. Co. v. Raynes, 88 
Wash.2d 439, 563 P.2d 815 (1977); Grange 
Ins. Ass'n v. Great American Ins. Co., 89 
Wash.2d 710, 575 P2d 235 (1978). 

[4] The statute does not contemplate a 
piecemeal whittling away of liability for 
injuries caused by uninsured motorists. 
First Nat'l Ins Co. of American v. Devine, 
211 So.2d 587, 589 (Fla.App.1968); 
Touchette v. Northwestern Mut. Ins. Co., 
supra. 
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Farmers contends the case of Strunk v. 
State Farm Mut. Auto . Ins. Co. , 90 Wash.2d 
210, 580 P.2d 622 (1978), is pertinent. In 
Strunk, we had occasion to consider the 
effect of the uninsured motorist statute 
where the owner/operator of the offending 
vehicle was underinsured; that is, where 
liability insurance was insufficient to 
compensate plaintiff for the injuries he 
suffered. We held the uninsured motorist 
statute did not apply to such a situation and 
that plaintiff was not entitled to recover 
under his uninsured motorist policy the 
difference between his damages and the 
owner/operator's insurance policy limits . 
We were aided in our conclusion by the 
legislative history of the statute. After the 
original statute was enacted, bills were 
introduced to extend uninsured motorist 
insurance requirements to cases in which 
the responsible motorist was underinsured. 
This, we said, was clear evidence of 
legislative intent that the statute as enacted 
did not extend to such situations. 

There is no similar legislative history here, 
nor are we confronted with a factual 
situation in which the only responsible party 
was insured under a policy which extended 
coverage for the accident in question.He,r~ 
there are tw.o re~ponslble .pa~ie·s,ppeOf 
which . ... ... Yia·s. · uninsured, . the . ; ~th·er 
underInsyred:. . The use . of the Wdrd)'p'[" .is' 
disjl!nctive;' -\: :.? 1 A :' q·'1§anas', ~·;\SJ.tHeri~hd, 
~tatutory:Constrl!ftipn .. :(S •.. · .• ~. 1. 14 ' ·': ·\4t~_ edl 
1972>'-i';; yhi'lders '~ v .• Chlfd~rs, :·: 89 .iWcish: 2d 
592, )· 5i~ :·::8:2cr ! 20t :·' (1~18r ·X'\Ne'~ ... are. 

-", -' :.:" - , - > \ ~ ', -:',l_.,>-"_ ":' : .'" ',: :' ,::", -": ' . . ' ,c' , __ " ; " ", , , -.\." .••• - - ~ . ;. !;::: -~- , ' ", ·: · - ·· '>'~. i .=,:/<.: ",,· ,·;,-t 

persUade,e >1~~t :~he.: leg isl atu re "irjte,9dec:f .tp 
p.rolJidelJhirt'~9~edmotqdstpr6ie,ttlOri :Wher~ 

",', ' <; .~--" . ,-: , 'J" ', .• 'j :.,-<;; ' -" '-1"""" ;", -: .. :.:'.; _ .. ". ," .,; T, '",": .,::. :~ .. ,:, ••. . , .', ':.,'.' .... ',.; -., ..... ·""";--,;;",,..O.· q ': _. " ,~ 

~r53E!I!h~~ }~~ t: . ~f:}bE! .. re~pqri~~.'pl~. paftlE~s, 
lacks 'insqrao'cecoVe,rCigeJ 

In Allstate Ins. Co. v. Chastain, 251 SO.2d 
354 (Fla.App.1971), the court considered 
the issues raised in this case. The plaintiff 
was a passenger who was injured in a 
collision; the driver of the other car was at 
fault. The operator of that car was insured; 
the owner, who was liable under Florida's 
dangerous instrumentality doctrine, was not 
insured. **1276 The plaintiff settled his 

claim with the driver and obtained a 
judgment against the owner. He then 
instituted an action against his own 
insurance carrier under an uninsured 
motorist clause. The court held the 
automobile was uninsured and affirmed a 
trial court judgment for plaintiff. The Florida 
uninsured motorist statute is virtually 
identical to RCW 48.22.030, and contains 
the same "owners or operators" language 
with respect to uninsured motor vehicles . 
Fla.Stat.Annot., s 627.727. Although there 
is contrary authority, much of it is, as 
pointed out by the Florida court, 
distinguishable. In addition, we believe the 
Chastain holding represents the better rule 
in light of the purpose of RCW 48.22.030. 

[5][6] vy~holdthat~where a h~gligerit owner 
pf .. ~ nCiyt0rrj ppilfj snot .covt3red.by 'Hapi IIty 
iosurance .. ' :e~eri . th()lJ'gh jh'e " 'AP~rato.rd()~s. 
havE!inswa,Q,c~coverage" t~e ' .motorlJehicl~ 
i§ ...... uwJinsLJred': . ;Jq~ ;,purpo§e,§ , of, RQ\,/\( 
48,42.030.' The uninsured motorist clause 
in plaintiffs' policy with Farmers provides 
protection to them, and they are entitled to 
recover under it. 

Next we consider the settlement and 
covenant not to sue executed by plaintiffs 
with the Cornelius estate. Farmers 
contends the agreement, despite an 
express reservation of rights, also released 
Wood, 

[7] Under Washington law, where the 
ownership of an automobile is admitted and 
the owner is a passenger, there arises a 
presumption that, at the time of an accident, 
the driver was operating the vehicle as the 
agent or servant of the owner. Callen v. 
Coca Cola Bottling, Inc., 50 Wash.2d 180, 
182, 310 P.2d 236 (1957); Moffitt v. 
Krueger, 11 Wash .2d *754 658, 120 P.2d 
512 (1941); Blashfield, Automobile Law and 
Practice ss 254.4, 254.31 (3d ed. 1966). 
The owner is vicariously liable for the 
driver's negligence. Moffitt v. Krueger, 
supra; Coins v. Washington Motor Coach 
Co., 34 Wash.2d 1, 208 P.2d 143 (1949) . 
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In Mills v. Inter Island Tel. Co., 68 Wash.2d 
820,416 P.2d 115 (1966), we held that a 
covenant not to sue does not release a joint 
tort-feasor where there is no double 
recovery. There is no danger of double 
recovery here. Nonetheless, Farmers urges 
us to restrict the Mills rule to cases involving 
joint tort-feasors and to hold that where one 
tort-feasor is only vicariously liable, the 
covenant not to sue releases that tort
feasor. We decline Farmers' invitation. 

[8][9][10] While a principal and agent are not 
joint tort-feasors, they are jointly and 
severally liable for all damages suffered by 
a plaintiff who has been injured as a result 
of the agent's negligence. Wilson v. City of 
New York, Sup., 131 N.Y.S.2d 47 (1954); 
W. Seavey, Law of Agency s 95 (1964). A 
covenant not to sue which expressly 
reserves all rights against an owner who is 
liable for the driver's negligence does not 
operate to release that owner. The intention 
of the parties and the holding of Mills should 
be honored in the factual situation 
presented by this case. 

Affirmed. 

UTTER, C. J., ROSELLlNI, WRIGHT, 
BRACHTENBACH, HOROWITZ and 
WILLIAMS, JJ., and KERSHNER and NOE, 
JJ. Pro Tem., concur. 
Wash., 1979. 
Finney v. Farmers Ins. Co. 
92 Wash.2d 748,600 P.2d 1272 

END OF DOCUMENT 
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\VA ST 48.22.040 

West's RCWA 48.22.040 

West's Revised Code of Washington Annotated Currentness 
Title 48. Insurance (Refs & Annos) 

~Hl Chapter 48.22. Casualty Insurance (Refs & Annos) 

Page 1 of4 

-'48.22.040. Underinsured motor vehic Ie coverage where liability insurer is insolvent-
-Extent of coverage--Rights of insurer upon making payment 

(1) The term "underinsured motor vehicles" with reference to coverage offered under any insurance 
policy regulated under this chapter shall, subject to the terms and conditions of such coverage, be 
deemed to include an insured motor vehicle where the liability insurer thereof is unable to make 
payment with respect to the legal liability of its insured within the limits specified therein because of 
insolvency. 

(2) An insurer's insolvency protection shall be applicable only to accidents occurring during a policy 
period in which its insured's underinsured motorist coverage is in effect where the liability insurer of 
the tort-feasor becomes insolvent within three years after such an accident. Nothing herein contained 
shall be construed to prevent any insurer from affording insolvency protection under terms and 
conditions more favorable to its insureds than is provided hereunder. 

(3) In the event of payment to an insured under the coverage required by this chapter and subject to 
the terms and conditions of such coverage, the insurer making such payment shall, to the extent 
thereof, be entitled to the proceeds of any settlement or judgment resulting from the exercise of any 
rights of recovery of such insured against any person or organization legally responsible for the bodily 
injury, death, or property damage for which such payment is made, including the proceeds 
recoverable from the assets of the insolvent insurer. Whenever an insurer shall make payment under 
the coverage required by this section and which payment is occasioned by an insolvency, such 
insurer's right of recovery or reimbursement shall not include any rights against the insured of said 
insolvent insurer for any amounts which would have been paid by the insolvent insurer. Such paying 
insurer shall have the right to proceed directly against the insolvent insurer or its receiver, and in 
pursuance of such right such paying insurer shall possess any rights which the insured of the 
insolvent company might otherwise have had, if the insured of the insolvent insurer had personally 
made the payment. 

CREDIT(S) 

[1983 c 182 § 2; 1980 c 117 § 2; 1967 ex.s. c 95 § 3.] 

HISTORICAL AND STATUTORY NOTES 

Severability--1983 c 182: See note following RCW 48.22.030. 

Effective date--1980 c 117: See note following RCW 48.22.030. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Underinsured motorist statute: examining procedural issues. Lee M. Barns and Cheryl A. Smith, 17 
Gonz.L.Rev. 269 (1982). 

Washington underinsured motor vehicle insurance statute: Reading the legislature's mind. Dennis A. 
Dellwo and John S. Conniff, 23 Gonz.L.Rev. 235 (1987/88). 

LIBRARY REFERENCES 
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~ElVcDAPR 

2 

3 

4 

5 

6 

1 

8 

IN THE SUPERIOR COllRT OF THE STATE OF WASHlNGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

JANETTE LEDING OCHOA, 
9 

10 

11 
v. 

Plaintlff, 

DOMINO'S PIZZA~ INC., and DOMINO'S 
12 PIZZA, LLC, and EASTSIDE EXPRESS, 

INC., DOMINO'S PIZZA, BEN WELLS, 
13 individually, HAMMER & WELLS, INC., 

P.S., PROGRESSIVE CLASSIC 
14 INSURANCE COMPANY., a toreign 

corporation, THE PROGRESSIVE 
15 CORPORATION, a foreign corporation, and 

PROGRESSIVE CASUALTY 
16 INSlJRANCE COMP AN-V. a foreign 

corporation, 
17 

Defendants. 
18 

No. 022077127 

r DEI"ENDANT"S RESPONSE TO 
PLAINTIFF'S MOTlON FOR 
RECONSIDERATION 

] 9 Defendant Progressive Classic Insurance Company (hereinafter '~Progressive"), by 

20 and through Douglas F. Foley of Douglas Foley & Associates, PLLC, hereby submits the 

21 following response to Plaintiffs Motion for Reconsideration. 

22 1. UAINTIFFtS MOTION SHOULD BE DENIED. 

23 Defendant requests that Plainti1I's motion be denied. This Court on April 9, 2010 

24 ruled in favor ofProgresstve denying Plaintiffs motion for summary judgment. A copy of 

25 the Court's Oral Ruling is attached as Exhibit 1. The opinion in pertinent part states: 

26 '"And I am satistLed that, loglcalJy, the Legislature, even though 
they may have thought about it, they intended the existence of 

Page 1 - DEFENDANTS' R.ESPONSE TO PLAINTIFF'S MOTION FOR o.up/oW) 4 "-ci&~ PLI.C I;!n;:o( _ .;v.~SWIo W-l 

RECONSIDERATION V.~.Wos."ft¥I<I!\ ~84 
1'ble~~ 1150 13. Obl~ 

282010 



1 

2 

3 

4 

5 

6 

7 

8 

9 

to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

coverage from any source to be detennined at the time of the 
accident. In this case, at the time of the accident, there was $1.5 
million in - and I'm not sure what the tenn of art is, but 
basically the primary coverage! carrier coverage would have 
been that Eastside Insurance policy. 

There was also UIM coverage. I am satisfied that, logically, 
unless the Legislature wants to cbange it, the only factor that 
affects whether that UIM: coverage is - whether the plaintitT 
looks to the VIM coverage, the only factor that affects that is the 
ultimate amount of damages that they are, under the statute, 
Legally entit1ed to.n Exhibit I, pgs. 2-3. 

Thus. the tortfeasor, Ms. Smith, also has $50,000 in personal automobile insurance. 

AdditionaUy, the $1.5 million liability limits coverage from the Evanston Insurance Contract, 

Ms. Smith's employer, is fully available. Progressive is entitled to a credit 0[$1,550,000 

against the Plaintiff's damages, which sum constitutes the lOtal of all liability policies 

applicable to Plaintiff s claim, before Progressive is liable to pay any VIM damages. 

RCW 48.22.030 detines a motor vehicle as underinsured - not an individual, as the 

statute in pertinent part sta.tes: 

"(1) Under/mured motor vehicle" means a motor vehicle 
with respect to the (}wllershlp, maintenance, or US~ ofwhlch 
either 110 bodily Injury or property damage liability bond or 
Insurance polley applies at the time of an accident, or with 
respect to which the sum of the limits ofliability under all 
bodily injury or property damage liability bonds and insurance 
policies applicable to a covered person after an accident is less 
than the applicable damages which the covered person is legally 
entitled to recover. (Emphasis SuppJied) 

It isundisputM that the vehicle driven by Dawnell Smith for Eastside Express, 

Inc. was covered by a policy issued by the Evanston Insurance Company for the use 
21 

22 as a pizza delivery vehicle. The insurance for the vehicle is applicable to Plaintiffs 

23 claim and is not dependent merely on the status of the dri...,'er under RCW 48.22.030. 

24 There are no Washington decisions that support Plaintiff s position. Finney v. 

25 Farmers, 92 Wn. 2d 748. 600 P.2d 1272 (1979) decision can be easily distinguished as it 

26 
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1 involves a for differellt set of facts. In Finney. it was contended by the insurer that the 

2 plaintiffs could recover under the uninsured motorist clause of their policy only if both the 

3 owner and driver of the offending car are uninsured. ld. at 1276. The insurance polices at 

4 issue in Finney for the owner and driver did not cover the Sllme vehicle. The plaintiffs in 

5 Finney contended that if the owner of a car is. liable for its negJigent use, the car is 

6 Huninsured" and the uninsured motorist clause applies in favor of the policyholder. Id. 

7 The facts in Finney involved the pooling of the insurance policies of the registered 

8 owner of the car and the driver. Unlike Finney, this case involves one vehicle that. is covered 

9 by two different policies - there is no "pooling" of policies from drivers that owned separate 

10 vehicles. See Allstate Insurance Co. v. Batacan, 139 Wn. 3d 443,986 P.2d 823 (I 999) 

11 (insurance on a separate care is not applicable to an underinsured vehicle in a. multi-car 

12 accident). 

13 In swnmary, the VIM status under RCW 48.22.030( 1) depends 011 the definition of an 

14 underinsured motor vehicle. J The vehicle was insured with the $50,000 liability insurance 

15 that Ms. Smith had with her personal automobile insurer, State Farm, and the $1.5 million in 

16 liability coverage from the Evanston Insurance Company, for a total of$1.55 million in 

l7 liability coverage that is available. Progressive is therefore entitled to a full credit of 

18 $1.55 million. 

19 1// 

20 III 

21 11/ 

22 III 

23 

24 

25 I The defmition of a UIM vehicle was changed after Finney, by the Washington Legislature adding the "operation, 
maintenance or use" definition to detennine whelher a vehicle ill underilHured. See Stnmk l' Stale Farm. 90 Wn.2d 

26 210,580 P.2d 622 (1978) 
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1 It CONCLUSION 

2 For the reasons set forth above, Plaintiffs Motioo for ReC{)nsideration should be 

3 denied. Progressive is entitled to a credit of$1.55 million against the Plaintiffs damages 

4 before being liable to pay any VIM benefits. as. the Court clearly has ruled. 

DATED this 26th day of April, 2010. 5 

6 

7 

8 

9 

DOUGLAS FOLEY & ASSOCIATES PLLC 

/() 
,': /j 

By J'.~~~ir--_______ _ 

Dougla 
Attorneys 11 
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11 

12 

13 

14 

IS 

16 

17 

18 
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF RING 

3 

4 JANETT~ LEDING OCHOA, SNOHOMISH COUNTY 
CAUSE No. 07-2-07712-7 

5 Plaintiff, 

6 'IT. 

7 

a 
9 

10 

11 

12 

13 

14 

PROGRESSIVE CLASSIC 
INSURANCE CO., et ai., 

Defendant. 

COURT'S ORAL RULING 

EXCERPT FROM THE VERBATIM REPORT OF PROCEEDINGS 

BEFOR~ THE HONORABLE BRIAN GAIN 

A.pril 9, 2010 

Norm Maleng Regional Justice Center 

Keh~, Washington 
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Bellevue, WashIngton 98004 
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2 

1 EXCERPT paOM PROC~EDINGS 

2 April 9, 2010 

3 (After argument of counsel, the following cclt'.menced:) 

4 THE COURT: well, it's an interesting issue. 

S And, basically, and I say this in other contexts at 

6 various times, it's an example of where the Legislature 

7 doesn't write the statute in terms of all of the 

8 scenarios that might arise in everyday life. So, that 

9 being said, however, I am going to deny the motion for 

10 summary judgment. And let me just explain why. 

11 The reason I asked you about when you figure out, 

12 under the statute, whether it's an underinsured motor 

13 vehicle, and I think that you both agreed and I think 

14 the statute is clear, it's at the time of the accident. 

15 And I am satisfied that, logically, the 

16 Legislature, even though they may net have thought about 

17 it, they intended the existence of coverage from any 

1.8 source to be determined at the time of t.he accident. In 

19 this case, at the time of the accident, there was $1.5 

20 

21 

22 

23 

24 

25 

million in and I'm not sure what the term of art is, 

but basically the primary coverage, carrier coverage 

would have been that Eastside Insurance policy. 

There was also UIM coverage. I am satisfied 

that, logically, unless the Legislature wants to change 

it, the only factor that affects whether that UIM 



1 coverage is -- whether the plaintiff looks to the VIM 

2 coverage, the only factor that affects that is the 

3 ultimate amount of damages that they are, under the 

4 statute, legally entitled to. 

5 

6 

7 

So I am satisfied -- and this may sound like an 

overly ridiculous example. 

the plaintiff settled under 

If, in this type of case, 

the Eastside policy for one 

8 dollar, then, according to the theory of the plaintiff, 

3 

9 the UIM coverage would kick in and be responsible for up 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

to the limits of the coverage. 

I'm satisfied that that's not what the statute 

envisioned, nor is it logical to me. The aIM coverage, 

if the plaintiff chooses to settle for somewhat less 

than the coverage, then I am satisfied that unless the 

Legislature changes it, that does not mean that then 

they begin to leok to the UIM coverage. 

And, to me, it's just logical. And you probably 

need to address i~ to the Legislature or the appellate 

court. But I am satisfied that, at this point, I can't 

grant summary judgment. It just does not seem to be 

legally supportable. 

MR. FOL£Y: We'll submit an order.. 

23 Thank you, Your Honor. 

24 THE COURT: ~nd if you can confer and agree on an 

25 order, I will take a recess and sign it. 



4 

1 MR. rOLEY: Okay. Thank you, Your Honor. 

2 MR. KILPATRICK: And I obviously confused part of 

3 this because some of what you are saying we're claiming 

4 we're not, and I will take a whack at reconsideration. 

S But we'll get an order here. 

6 THE COURT: Feel free. And if you think it is 

i important and if you can't agree today on the order, 

e then you can circulate it. That's fine. 

9 

10 

11 

12 

l3 

14 

15 

16 

1.7 

19 

19 

20 

21 

22 

23 

24 

25 

to 

HR. KILPATRICK: Sure. 

agree to something. 

THE COURT: Okay. 

MR. rOLEY: Thank you. 

THE COURT; ~ie will be 

MR. FOLEY: Thank you. 

(Court adj ourned. ) 

Well, we should be abl~ 

in recess. 
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8 reported in Stenotypy the Excerpt from the Verbatim 

9 Report of Proceedings in the matter of OCHOA V. 

10 PROGRESSIVE CLASSIC INSURANCE CO., ET AL, Snohomish 

11 County Cause No. 02-2-07712-7, before the Honorable 

12 Brian Gain, superior Court Judge, in the City of Kent, 

13 State of Washington, on April 9, 2010; 

14 That I have transcribed my Stenotype notes into 

15 typewritten form, and that che attached four pages 

16 represent a true and accurate transcription of said 

17 notes, and that r am certified to report Superior Court 

18 Proceedings in the State of Washington. 

19 Wherefore, I have affixed my signature this 21st 

20 day of April, 2010. 

21 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR THE COUNTY OF KING 

Janette Leding Ochoa 
Petitioner/Plaintiff(s), 

vs. 

Progressive Et Al 
RespondentlDefendant(s). 

No. 02-2-07712-7 
~~·":SM(i) IIO.SD e~~N:;:~~':gE~;y;t' 

ORDER ON CIVIL MOTION 

The above-entitled Court, having heard a motion for reconsideration RE: Denial of Plaintiff's 
Summary Judgment; 

IT IS HEREBY ORDERED that the motion for reconsideration is denied. 

DATED: 6 - /0 -/0 

Attorney for Plaintiff(s) Attorney for Defendant(s) 
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2 

3 

4 

5 

6 

7 

FILE~' 
KING ... ~ ...... " 

JUL 292010 

E',::. ... ,;.., COURT CLERK 

BEVERLY ANi'J ENEBRAD 
. OEPlIIY 

C-Client 

Visiting Judge Brian Gain 

8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

9 
JANETIE LEDING OCHOA 

10 
Plaintiff 

11 
VS. 

12 
PROGRESSIVE CLASSIC INSURANCE 

13 CO., a foreign corporation, THE 
PROGRESSIVE CORPORATION, a foreign 

14 corporation, and PROGRESSIVE 
CASUALTY INSURANCE COMPANY, a 

15 foreign corporation, 

16 Defendants. 

17 

No.: 02-2-07712-7 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

Following the Court's suggestion at the pre-trial conference held June 25, 
18 2010, the parties presented agreed Findings of Fact to the Court on July 29, 
19 2010 (except Progressive requested one addition to Findings 2 and one addition 

to Finding 18). The Court resolved those two requests~{ttt 
20 

21 

22 

23 Findings of fact and conclusions of law 
Page 1 of 5 

24 f:\od1oa findings rIlk. dee 

25 

Richard B. Kilpatrick, P.S. 
1750 - 112111 Ave. N.E .. Ste. 0-155 

Bellevue. WA 98004 
(425) 453-8161 

Fax: (425) 605-9540 
Kilpatrick. d@comcast.net 



1 In order to obtain appellate guidance before conducting an expensive trial, 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

the Court made the Conclusions of Law stated below. 

I. FINDINGS OF FACT 

1. The Plaintiff, Janette Leding Ochoa (hereinafter "Plaintiff'), was 
struck by an auto operated by Dawnell Smith (hereinafter "Smith") on June 24, 
1999 when Smith went through a stop sign.. &"'f=r ~ 

2. Dawnell Smith was the only ~t fault in the collision. 

3. Plaintiff suffered injuries in the collision and retained attorney Ben 
Wells of Wells & Hammer to represent her. 

4. At the time of this accident, Smith was delivering pizza for 
Domino's Pizza, Eastside Express in her own vehicle. 

5. Smith carried a State Farm Mutual Automobile Insurance Company 
policy that applied to this accident. It provided liability coverage in the amount 
of $50,000 for each person and $100,000 for each occurrence. 

6. Evanston Insurance Company had a policy of insurance with limits 
of $1,500,000 which insured Eastside Express, Inc. for its liability for any non
owned vehicle driven on the job by an !mQI~Yllee. 9Jf Eastside Express, Inc. ~ 
~~~ ~1J.'I\l1 

7. The Evanston policy was applicable to the colltsion and the policy 
covered the vehicle Dawnell Smith was driving at the time of the incident since 
Dawnell Smith owned the vehicle and Dawnell Smith was operating the vehicle 
within the course and scope of her employment with Eastside Express. Dawnell 

17 Smith was not an insured under the Evanston policy. 

18 

19 

20 

21 

22 

23 

8. Plaintiff Ochoa had a policy of insurance with Progressive Classic 
Insurance Company which included Underinsured Motorist coverage for 
Plaintiff in the amount of $50,000. The complete policy is Exhibit B. 

9. Ochoa made claims with Smith and Progressive. 

Findings of fact and conclusions of law 
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Richard B. Kilpatrick, P.S. 
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1 10. On March 15,2001, Plaintiff provided Progressive the opportunity 
to buyout the tentative settlement with Smith for the State Farm limits of 

2 $50,000. Progressive declined by fax on March 20, 2001. 

3 
11. On March 21, 2001 Ben Wells had Ochoa sign a release provided 

4 by State Farm and settled all claims against Smith and State Farm for $50,000. 

5 12. On March 21,2001 Wells wrote Progressive providing a copy of 
the State Farm settlement documents and renewed the UIM claim. After 

6 confirming the Evanston policy applied Progressive thereafter took the position 
7 that to have a UIM claim the value of Ochoa's damages had to exceed the 

amount of both the State Farm policy and the Evanston policy combined, 
8 regardless of whether the Evanston policy covered Smith as an insured. 

9 13. Soon after providing the State Farm settlement information to 
Progressive, Wells wrote to Domino's Pizza Eastside Express to assert a claim 

10 for Ochoa. No offer was made. 

11 14. Wells withdrew from Ochoa's representation by June 21,2001 

12 
15. The release from State Farm Wells had Ochoa sign to settle with 

13 Smith had language that Domino's Pizza Eastside Express claimed released it 
from any claim. The Release is Exhibit C. 

14 
16. In June 2002 Ochoa sued and served Domino's Pizza Eastside 

15 Express. Attorney Ben Wells and Hammer & Wells were also named for any 
16 damages that may have been lost from Eastside Express by the release but the 

attorney and law firm were not served. Ochoa served Wells in February 2004. 
17 

17. When the dispute on the issue of the threshold for a VIM claim 
18 continued Plaintiff amended the complaint and added Progressive as a defendant 

in June 2004. 
19 

20 18. In January 2005 Ochoa settled her claims against Eastside Express 
for $25,000 and against Ben Wells and Hammer & Wells for $32,500 and both 

21 defendants were dismissed. Progressive was the only remaining defendant. 

22 

23 

Plaintiff's recovery at that point was $107,500. 

Findings of fact and conclusions of law 
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1 

2 

3 

4 

5 

19. Ochoa has asserted the value of her damages always exceeded the 
$50,000 limits available to her from the State Farm policy and that her damages 
most likely exceeded $107,500. Ochoa always agreed and it is so found that her 
claims do not remotely exceed $1,550,000. 

II. CONCLUSIONS OF LAW 

6 1. The Evanston policy liability limit serves as an offset for the 
threshold for Ochoa's VIM claim regarding Dawnell Smith's liability. 

7 
2. The appellate resolution of this issue is central to either the 

8 necessity of any trial or one that is not useless. Pursuant to CR 54(b) there is no 
9 just reason for delay of entry of a fmal order. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

. 22 

23 

3. The pending trial date is stricken and stayed, and any other the 
appropriate order regarJ1jfg dismissal shall be entered. 

DATED thi~y of July, 2010. 

defendants 

Findings of fact and conclusions of law 
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1750 - 1121h Ave. N.E., Ste. 0-155 

Bellevue, WA 98004 
(425) 453-8161 

Fax: (425) 605-9540 
Kilpatrick.d@comcast.net 

25 



A 



Evanston Insurance Company 
SHAND MORAHAN PLAZA 
EVANSTON, ILLINOIS 60201 

Policy NO. 
Prevo No. 
Prod. No. 

Baal 

DECLARAT10NS - BUSINESS AUTOMOBilE L.IABILITY 
[ 

PIZZA OEUVERY IJDUS~Y ASSOClATtON 
" 1 

! ! 

1. NAMED INSURED: EAST SIDE EXPRESS, INCj 

2. 

3. 

4, 

Ij ! , 
BUSINESS ADDRESS OF THe INSURED: ; 

4002 531U) ST. ' 

TOCOMA, WA 88422 

POLle.,.. PERIOD: From April 1, 1999 To ~une 1,2000 
, I 

12:01 a.m. standard time at address of inSUred stated above. 
I 

COVERAGE AND LlMtT OF LIABILITY: I I 
$1,500,000 COMBINED SINGLE LIMIT BOCll Y INJURY 
AND PROPERTY DAMAGE :EACH ACCIDENT 

; 
! , 

NOSO0064-84 
SKSC0265 

241385 

5. DEDUCTIBLE: DRIVER'S INSURANCE ORS500 DEDUCTIBLE. WHICHEVER IS GREATER 
1 • 

i 

6. OPERATIONS TO BE COVERED: PIZZA DELIVERY 

7. RATE; $1,700.00 PER STORE 

8. PREMIUM FOR POUCY PERIOD: 

9, 

MINIMUM & DEPOSIT' 
POUCYFEE i, 
SURPLUS LINES TAXi 4.85,"0 

,I 

ENDORSEMENTS ATTACHED: 

ADDITIONAL INSURED 
SCHEDULE OF LOCATIONS 

'! ! 
[ 

$19,839.00 
S 50.00 
S 9Ei4.S2 

ALL dLAIMS TO BE REPORTED DIRECTLY TO 
, I 
I ' 

$hand Morahan & Company. Inc. 
Shand Morahan Plaza 
EvanStcn, Illinois 60201 
(84 7) 86&02800 
I i 

(Authorfzed Representative) 

Po/i,:y Form: AUTo.SK 10/\'37 (DED) DELIVERY SERVICe 
D8t~ Prinl8d: Ju". 4, 1519S: 
EIC <tJ'o4 DEC 5195 



ill Evanston Insurance Compa,ny 
MIlKE •. EVANSTON, ILLINOIS 

Endorsement 
Named Insured: 
PIZZA DBLlVERY 1NDUSTRY ASSOCIATION 
EAST SIDE EXPRESS, INC. 

, Policy No.: 
Endorsement No.: 

Effective Date: 

ADDITIONAL INSURED 

N0800064-84 
1 
April 1, 1999 

, i 

In consideration oftbe premium charged, it is W1d~stooCl and agreed that Domino's ~ Inc. is an 
additional insured hereunder but only with respect to claims and claim ~en.ses arising from services 
in,iieated in Itenl 6 of the Dec;Inations perform~ by the Named Insureds listed in Item 1 of the 
D,!clarations. ! 

All :lther tE:tr ns and C:Qndrtior'1s remain unchang@d. 

Authorizsd RepreseJ'ltatJve 



lid Evanston Insurance Company 
M.UlDil EVANs·rON, ILLINOIS 

EndcJrsement i i 

Named lnsured: 
PIZZA I>ELIVERY INDUSTRY ASSOCIATION ! 

EAST SIDE EXPRESS, INC. 

I , : 

Policy No.: 
Endorsc:mem No.: 

Effi:djye Date: 

N0800064-84 
2 
April 1, 1999 

SCHEDULE OF LOCATION 
. I, 

I 
III consideration oftbe premium ofS19.g39.~. it is UDder-stood and agr=ed that the following location is 
s(;heduled under the captioned named insured: ' 

1. 

2. 

IOS75 NE 12m STREET 
BELLEVUE.. WA 98009 
STORE#7151 

I 

: ·f 

! i 
, I 
! .' 

15920 NE 8m: AVENUE, SUITE 5 
I I 

BELLEVUE, WA 98007 . 
STORE#7130 

7. 

8. 

3. 7639 27m A~ S.E. i ,I • 9. 

4. 

MERCER ISLAND. WA 98040 : 
S'rORE# 7026 i 

16690 lUIDMOND WAY 
~MO~1 VVA98052 
STORE# 7111 

S. 10023 HOLMAN ROAD NW 
SEATTLE, WA 98177 
STORE# 7140 

6. 7320 351H STREET NE 
SEAl'TLE, WA 98115 
STORE# 7131 

All other terr1s and condition!; remain unchanged. 

10. 

500 NWMARKET 
SEATTLE, WA 98107 
STORE# 7148 

303 9IST AVENUE N.E. 
EVERETT, WA 98205 
STORE# 7055 

208 W. MAlN STREET { 
MONROE. WA 98272 
STORE#70S0 

22649 NE INGLEWOOD HILL 
REDMOND. WA 98072 
STOREfI 7043 

Authorized Repl'e59ntative 



· . 
--ill Evanston Insurance Company 

MARDI. EVANSTON, ILLINOIS 

Endorsement 
Named fnsured: 
PIZZAHELIVERY INDUSTRY ASSOCIATION 
EAST STI)E EXPRESS, INC. 

Policy No.: 
Endorsement No.: 

Effective Date: 

i 
ADDmONAL LOCATION 

N0800064-84 " 
3 
April 1, 1999 

In consideration of the additional prcmiwn ot:Sl,983.90, it is understood and agreed that the 
follo'Wlng additionalloca.tion has been added to tpis policy: 

11. 15lO0 SE 38TH SPACE C 
BELLEVUE, WA 98006 
STORE# 7027 

All other terrns and c:onditi(m5 remain unchanged. 

Authorized Rep"esenbitive 



Business Auto Policy (Oed) 

In consideration of the payment of the premium, the undertaking of you to pay the deductible as 
described herein and in the amount stated in the declarations, in reliance upon the underwriting 
information submitted on behalf of you, and subject to the limits of liability shown in the Declarations, 
and subject to all the terms of this insurance, we agree with you as follows: 

PART I • WORDS AND PHRASES WITH SPECIAL MEANING - READ THEM 
CAREFULLY 

i 
The following words and phrases have special meaning throughout this policy and appear in boldface 
type when used: ' 

A. "You" and "your" mean the person or organization shown as the named insured in ITEM ONE 
of the declarations. 

8. 

C. 

D. 

E. 

F. 

G. 

H. 

i 
"We", "us" and "our" mean the company providing the insurance. 

I 

"Accident" includes continuous or repeated exposure to the same conditions resulting in bodily 
injury or property damage the Insured neither expected nor intended. 

I 
"Auto" means a non owned motor vehicle; while used to deliver food on behalf of the Named 
Insured(s). , 

I 

"Bodily Injury" means bodily injury, sickness or disease including death resulting from any of 
these. ! 

I 

"Insured" means any person or organization qualifying as an insured in the WHO IS INSURED 
section of the applicable insurance. Exce~t with respect to our limit of liability. the insurance 
afforded applies separately to each insurediwho is seeking coverage or against whom a daim is 
made or suit is brought. . 

"Loss" means direct and accidental damage or loss. 
i 

"Property damage" means damage to or loss of use of tangible property. 
r 
I 

PART II • WHICH AUTOS ARE COVERED AUTOS 
! 

A. The "SCHEDULE OF COVERED LOCATlqNS" attached to the declarations shows the locations 
from which auto(s) as defined in D. above are covered. 

I 
PART III • WHERE AND WHEN THIS POLlCY COVERS 

; 
. I 

We cover accidents or losses which occur during the policy period: 
i 

A. In the United States of America, its territori~s or possessions. Puerto Rico or Canada; or , . 

8. While the covered auto is being transporte~ between any of these places. 

PART IV· LIABILITY INSURANCE 

A. WE WILL PAY. 

1. We will pay all sums the insured legally must pay as damages because of bodily injury 
or property damage to which this insurance applies, caused by an accident and resulting 
from the ownership. maintenance or use of a covered auto, in excess of the deductible 
amount stated in the declarations. 

2. We have the right and duty to defend any suit asking for these damages. However. we 
have no duty to defend suits for bodily injury or property damage not covered by this 
policy. We may investigate and settle any claim or suit as we consider appropriate. Our 
payment of the LIABILITY INSURANCE limit ends our duty to defend or settle. 

Page 1 



B. WE WILL ALSO PAY. 

In addition to our limit of liability we will pay for the insured: 

1. Up to $250 for cost of bail bonds (induding bonds for related traffic law violations) 
required because of an accident we cover. We do not have to furnish these bonds. 

2. Premiums on appeal bonds in any suit we defend. 

3. Premiums on bonds to release attachments In a suit we defend but only for bonds up to 
our limit of liability. 

4. All costs taxed to the Insured in a suit we defend. 

5 All interest accruing after the entry of the judgment in a suit we defend. Our duty to pay 
interest ends when we payor tender our limit of liability. 

6. Up to $50 a day for loss of earnings (but not other income) because of attendance at 
hearings or trials at our request. 

7. Other reasonable expenses incurred at our request. 

C. WE WILL NOT COVER - EXCLUSIONS. 

This insurance does not apply to: 

1. LIability assumed under any contract or agreement. 

2. Any obligation for which the insured or his or her insurer may be held liable under any 
workers' compensation or disability benefits law or under any similar law. 

3. Any obligation of the insured to indemnify another for damages resulting from bodily 
injury to the insurad's employee. 

4. Bodily injury to any fellow employee of the insured arising out of and in the course of 
his or her employment. 

5. Bodily injury to any employee of the insured arising out of and in the course of his or 
her employment by the insured. i However, this exclusion does not apply to bodily 
injury to domestic employees not ~ntitled to workers' compensation benefits. 

6. Property damage to property owned or transported by the Insured or in the insured's 
care, custody or control. 

7. Bodily injury or property damage' resulting from the handling of property: 

a. Before it is moved from the place where it is accepted by the Insured for 
movement into or onto the Covered auto, or 

b. After it is moved from the covered auto to the place where it is finally deJivered 
by the insured. 

8. Bodily Injury or property damage resulting from the movement of property by a 
mechanical device (other than a hand trUCk) not attached to the covered auto. 

I 

9 Bodily injury or property damage caused by the dumping, discharge or escape Of 

irritants, pollutants or contaminants. ThiS exclusion does not apply if the discharge is 
sudden and accidental. 

D. WHO IS INSURED. 

1, You are an insured for any covered auto 

E. OUR LIMIT OF LIABILITY. 

1. Regardless of the number of co ... ered autos, insureds, claIms made or vehicles 
involved in the accident, the most we will pay for all damages resulting from anyone 
accident is the LIABILITY INSURANCE limit shown In the declarations excess of the 
deductible amount stated in the declarations. 
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2. All bodily injury and property damage resulting from continuous or repeated exposure 
to substantially the same conditions will be considered as resulting from one accident. 

F. DEDUCTIBLE. 

1. The deductible amount stated in the declarations shall be paid by you and shall be 
applicable to each Accident and shall include loss payments and claim expenses, 
whether or not loss payment is made. 

Such amounts shall, upon written demand by us, be paid by you within ten (10) days 
The total payments requested from you in respect of each Accident shall not exceed 
the deductible amount stated in the declarations. , 

The determination of us as to the reasonableness of the claim expenses shall be 
conclusive on you. 

G. OUT OF STATE EXTENSIONS OF COVERAGE. 

,. While a covered auto is away from the state where it is licensed we will: 
[ 

a. Increase this policy's liability limits to meet those specified by a compulsory or 
financial responsibility law 'in the jurisdiction where the covered auto is being 
used. ' 

b, Provide the minimum amounts and types of other coverages, such as "No
Fault", required of out of state vehicles by the jurisdiction where the covered 
auto is being used. 

2. We will not pay anyone more than once for the same elements of loss because of these 
extensio ns. ! 

PART V- CONDITIONS 

The insurance provided by this policy is subject to the following conditions: 

A. YOUR DUTIES AFTER ACCIDENT OR LOSS. 
i 

1. You must promptly notify us of any accident or loss. You must tell us how, when and 
where the accident or loss happened. You must assist in obtaining the names and 
addresses of any injured persons and witnesses. 

2. Additionally, you must: 

a Cooperate with us in the investigation, settlement or defense of any claim or 
suit. No insured shall. e~cept at his or her own cost, voluntarily make any 
payment. assume any oblig~tion or incur any expense. 

b. Immediately send us cabies of any notices or legal papers received in 
connection with the acciderit or loss. 

c. Submit at our expense and as often as we require to physical examinations by 
physicians we select. 

d. Authorize us to obtain medical reports and other pertinent medical information. 

B. OTHER INSURANCE. 

,. For any covered auto you don't own, the insurance provided by this policy is excess 
over any other col/ectible Insurance. 

2. When two or more policies cover on the same baSIS, either excess or primary, we will 
pay only our share. Our share is the proportion that the limit of our policy bears to the 
total of the limits of all the policies coyering on the same basis. 

C. OUR RIGHT TO RECOVER FROM OTHERS. , 

If we make any payment, we are entitled to recover what we paid from other parties Any 
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person to or for whom we make payment must transfer to us his or her rights of recovery against 
any other party. This person must do everything necessary to secure these rights and must do 
nothing that would Jeopardize them. 

D. CHANGES. 

This policy contains all the agreements between you and us. Its terms may not be changed or 
waived except by endorsement issued by us. If a change requires a premium adjustment. we 
will adjust the premium as of the effective date of change. If we revise this policy form to 
provide more coverage without additional premium charge your policy will automatically provide 
the additional coverage as of the day the revisIon is effective in your state. 

E. TRANSFER OF YOUR INTEREST IN THIS:POLICY. 

Your rights and duties under this policy may not be assigned without our written consent. 

F. CANCELLATIONS. 

This policy may be canceled by the Named Insured by surrender thereof to the Company or to 
Shand, Morahan & Comp~my, Inc., Ten ParkWay North, Deerfield, Illinois 60015 or by mailing to 
the aforementioned written notice stating when thereafter such cancellation shall be effective. If 
canceled by the Insured, the Company shall retain the customary short rate proportion of the 
premium. 

This policy may be canceled by the Company or by Shand, Morahan & Company, Inc., by 
mailing to the Named Insured at the address stated in the Declarations, written notice stating 
when. not less than thirty (3D) days thereafter, such cancellation shall be effective. However, if 
the Company cancels the policy because the Insured has failed to pay a premium or deductible 
when due, this policy may be canceled i by the Company by mailing a written notice of 
cancellation to the Insured stating when, not less tnan ten (10) days thereafter, such cancellation 
shall be effective. The mailing of notice as aforementioned shall be sufficient notice and the 
effective date of cancellation stated in the' notice shall become the end of the policy period. 
Delivery of such written notice to the Named Insured by the Company, or Shand. Morahan & 
Company, Inc. shall be equivalent to mailing. If canceled by the company or Shand. Morahan & 
Company, Inc., earned premium shall be computed pro rata. Premium adjustment may be made 
at the time cancellation is effected or as sodn as practicable thereafter. 

! 

G. Premium and Audit: Upon expiration of this policy, the Insured shall furnish to the person(s) 
specified for the purpose in the DeClaration~, on behalf of the Company, with a statement of the 
Insured's actual total sales or other premium base as specified in Item 7 of the Declarations for 
the policy period. The adua[ eamed premium shall be computed thereon at the premium rate 
stipulated in the Declarations. If the actual! eamed premium is more than the deposit premium 
the Insured shall pay the difference to the Company; if less, the Company shall refund the 
difference to the Insured except that the Company shall be entitled to the minimum premium as 
stated in the Declarations. The Company or its authorized representatives shall have the right to 
require of the Insured, at any time within the said policy period or one year thereafter, a sworn 
statement of the entire amount (or number)iof such total sales or other premium base during the 
whole or any specified part of the said period, and the Insured shall furnish said statement within 
ten (10) days after request. The statement referred to shall be subject to verification and audit 
by a duly authorized represer'ltative of the Company, who shall have the right and opportunity to 
examine the books and records of the Insured as respeds such total sales or other basis of 
premium, and such examination may be made at any time during the said period and within 
three (3) years thereafter. The rendering of any estimate or statement or the mak.ing of any 
previous settlement shall not bar the examination herem provided for, nor the Company's right to 
additional premium. 

H. Service of Suit: It is agreed that in the event at the failure of the Company to pay any amount 
claimed to be due hereunder, tne Company, at the request of the Named Insured. will submit to the 
jurisdiction of a CXlurt of competent jurisdiction within the United States. Nothing in this clause 
constitutes or should be understOOd to constitute a waiver of the Company's nghts to commence an 
action in any court of competent junsdiction in the United States, to remove an action to a United 
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States District Court. or to seek a transfer of a case to another court as permitted by the laws of the 
United States or of any state in the United States It is further agreed that service of process in such 
suit may be made upon General Counsel. Legal Department. Shand Morahan &. Company. Inc .. Ten 
Parkway North, Deerfield, Illinois 60015 and that in any suit instituted against the Company upon this 
contract, the Company will abide by the final deCision of such court or of any appellate court in the 
event of an appeal. 

Further, pursuant to any statute of any state, territory. or district of the United States which makes 
provision therefor, the Company hereby designates the Superintendent, Commissioner, or Director of 
Insurance or other official specified for that purpose in the statute, or hislher successor or successors 
in office, as its true and lav.ful attomey upon whom may be served any lawful process in any action, 
suit or proceeding instituted by or on behalf of'the Named Insured or any beneficiary hereunder arising 
out of this contract of insurance, and hereby.designates the above-named counsel as the person to 
whom the said officer is authorized to mail such process or a true c:opy thereof. 

IN WITNESS WHEREOF, the Company has caused this policy to be signed by its President and 
Secretary. but this policy shall not be valid unless countersigned on the Declarations page by a duly 
authorized representative of the Company. ' 

Secretary President 
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NUCLEAR ENERGY LIABILITY 
EXCLUSION ENDORSEMENT (BROAD FORM) 
This endorsement modifies the provisions of this policy. 

It is agreed that: 

1. This policy does not apply: 

A. Under any Liability Coverage, to bodily injury or property damage 

(1) with respect to which an Insured under this policy is also an Insured under a nuclear 
energy liability policy issued by Nuclear Energy Liability Insurance Association, 
Mutual Atomic Energy Liability Underwriters or Nuclear Insurance Association of 
Canada, or would be an Insured under any such policy but for its termination upon 
exhaustion of its limit of liability; or 

(2) resulting from the hazardous properties of nuclear material and with respect to which 
(a) any person or organization is required to maintain financial protection pursuant to 
the Atomic Energy Act of 1954; or any law amendatory thereof, or (b) the Insured is, 
or had this policy not been iss'ued would be, entitled to indemnity from the United 
States of America, or any agency thereof, under any agreement entered into by the 
United States of America, or any agency thereof, with any person or organization. 

S. Under any Medical Payments Coverage, or any Supplementary Payments provision relating 
to first aid, to expenses Incurred with respect to bodily injury resulting from the hazardous 
properties of nuclear material and arising out of the operation of a nuclear facility by any 
person or organization. 

C. Under any Uability Coverage, to bodily injury or property damage resulting from the 
hazardous properties of nuclear material, if 

(1) the nuclear material (a) is at any nuclear facility owned by, or operated by or on behalf 
of. an Insured or (b) has been discharged or dispersed therefrom; 

(2) the nuclear material is contained in spent fuel or waste at any time possessed, 
handled, used, processed, stored, transported or disposed of by or on behalf of an 
Insured: or 

(3) the bodily injury or property damage arises out of the furnishing by an Insured of 
services, materials. parts or equipment in connection with the planning, construction, 
maintenance, operation or use of any nuclear facility, but if such facility is located 
within the United States of America, its territories or possessions or Canada, this 
exclusion (3) applies only to property damage to such nuclear facility and any property 
thereat. 

2. As used in this endorsement: 

"hazardous propertIes" Include radioactive, toxic or explosive properties; 

"nuclear material" means source material, special nuclear material or by-product matenal; 

"source material", "special nuclear material", and "by-product material" have the meanings given 
them in the Atomic Energy Act of 1954 or in any law amendatory thereof; 

"spent fuel" means any fuel element or fuel component, solid or liquid, wnich has been used or 
exposed to radiation in a nuclear reactor: 
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"waste" means any waste material (1) containing by-product material and (2) resulting from the 
operation by any person or organization of any nudear facility within the definition of nuclear 
facility under paragraph (a) or (b) thereof; 

"nuclear facility" means 

(a) any nuclear reactor, 

(b) any equipment or device designed or used for (1) separating the isotopes of uranium 
or plutonium, (2) processing or utilizing spent fuel, or (3) handling, processing or 
packaging waste, 

(c) any equipment or device used for the processing, fabricating or alloying of special 
nuclear material if at any time the total amount of such material in the custody of the 
Insured at the premises where such equipment or device is located consists of or 
contains more than 25 grams of plutonium or uranium 233 or any combination 
thereof, or more than 250 grams of uranium 235. 

(d) any structure, basin, excavation, premises or place prepared or used for the storage 
or disposal of waste. 

and includes the site on which any of the foregoing is located, all operations conducted on such 
site and all premises used for such operations; 

"nuclear reactor" means any apparatus designed or used to sustain nuclear fission in a self
supporting chain reaction or to contain a critical mass of fissionable material; 

"property damage" includes all forms of radioactive contamination of property. 
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PROGRESSIVE DIRECT 
PO BOX 1088 
RANCHO CORDOVA CA 95741 

00122 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

Thank you for choosing Progressive. 

PROGREIIIV£® 

FOR POLICY NUMBER: 

30931541-0 

Enclosed is your policy information. Please keep this with your important papers. 

PMINFOLD 

If you have any questions, please call us at: 

Automated Billing Inquiry 
1-800-999-8781 

24 Hour Policy Service 
1-800-888-7764 

Immediate Response® claims service 
1-800-274-4499 

IF YOU HAVE AN ACCIDENT ... 
Please call Progressive's Immediate Response® claims service right away (from the accident scene if 
possible) at 1-800-274-4499. 
A Progressive claim representative will assist you with these services 24 hours a day, 7 days a week: 

• Arrange for rental vehicle 
• Arrange for towing 
• Dispatch claims representative to your accident location in the event of a serious injury or 

upon request 
• Explain coverages and the claims process 

INSURED COpy PMWE0727982100PMINFOLD 
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PROGRESSIVE CLASSIC INSURANCE COMPANY 
P.O. BOX 1088 
RANCHO CORDOVA, CA 95741-1088 

PROGRESSIVE DIRECT 
PO BOX 1088 
RANCHO CORDOVA CA 95741 

00122 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

REASON FOR ISSUANCE: NEW BUSINESS 

PRDGREIIIVE® 
24 Hour Policy Service 1-800-888-7764 
24 Hour Claims Service 1-800-274-4499 
Automated Billing Inquiry 1-800-999-8781 
PERSONAL AUTO POLICY DECLARATIONS PAGE 
FOR NAMED INSURED: 

.JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 
POLICY NUMBER: 30931541 - 0 
POLICY PERIOD: 10/15/98 TO 10/15/99 
This policy incepts the later of: 
1. the time the application for insurance is executed on the first 

day of the policy period; or 
2. 12:01 a.m. on the first day of the policy period. 
This policy shall expire at 12:01 a.m. on the last day of the policy 
period. 

The following coverages and limits apply to each described 
vehicle as shown below. Coverages are defined in the policy 
and are subject to the terms and conditions contained in the 
policy, including amendments and endorsements. No changes 
will be effective prior to the time changes are requested. 

VEH# YR MAKE - MODEL SERIAL NUMBER STATED AMT DRV# LISTED DRIVERS EXCLUDEDSR22 RATED 
1 
2 
3 
4 

1994 GEO PRIZM/LSI 40 1Y1SK5366RZ027420 

COVERAGES AND LIMITS OF LIABILITY 
THE COVERAGE IS APPLICABLE ONLY IF A PREMIUM IS INDICATED. 
BODILY IN.JURY LIABILITY 
$25,000 EACH PERSON - $50,000 EACH ACCIDENT 

PROPERTY DAMAGE LIABILITY 
$25,000 NO DEDUCTIBLE 

UNDERINSURED MOTORIST 
$25,000 EACH PERSON - $50,000 EACH ACCIDENT 

COMPREHENSIVE ACV LESS $500 DEDUCTIBLE 
COLLISION OR UPSET ACV LESS $500 DEDUCTIBLE 

) 

1 .JOSE OCHOA 
2 .JANETTE LEDING 
3 
4 
5 

VEH #1 VEH #2 
$564 

$101 

$78 
$549 

PREMIUMS 
VEH #3 

NO 
NO 

VEH #4 

NO 
NO 

NO 
YES 

TOTAL 
$564 

$101 

$78 
$549 

SEE REVERSE PREMIUM BY VEHICLE $1,292 

AITACHMENTS IDENTIFIED BY FORM NO. 
9798WA(1096) 

=orm No. 1113 (6-97) INSURED'S COPY 

TOTAL POLICY PREMIUM $1,322 
INCLUDES A NON-REFUNDABLE POLICY FEE OF $30 

UW 0002 
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ANY LOSS UNDER PART IV IS PAYABLE TO NAMED INSURED AND LIENHOLDER: 

LIENHOLDER 
VEH #1 

BECU 
PO BOX 97050 
SEATTLE 

VEH #3 

WA 98124 

ADDITIONAL INTEREST 

DISCOUNTS: 
MULTIPLE CARS ON POLICY 
PREMIUM PAID IN FULL 
RESPONSIBLE DRIVER 
MATURE DRIVER 
DRIVER-SIDE AIRBAG 
DUAL AIRBAGS 
PASSIVE RESTRAINTS 
ASSOCIATION DISCOUNT 

SURCHARGES: 

VEH #2 

VEH #4 

FOR COMPANY USE ONLY 

VEH 1 

VEHICLE USED FOR BUSINESS 

VEH 
1 

2 

3 

4 

DR PT. 
DRN CL. CL. TERR 
2 23SF 05 30 

DRIVER 
VEH DRN AGE SEX MIS 

2 

3 

4 

2 23 F s 

SYMBOL 
LIAB COMP 

02 02 
COLL 

08 

VEH 2 VEH 3 VEH 4 

COMPANY 
MARKET 
LEVEL 
PAY PLAN 
R/R 
FACTOR % 
FORM 
ED. 
AGENT CODE 

19 
MIDDLE MARKET 
SUPER-SAVER 
14 

9710 
1.000 
9606 
0698 
IC 94548 

PRORATER 

000 

-
~ 

~ 

8 
0= 
0-
o~ 

~=== 
".~ N=== 

= -= -= === 



PROGREIIIV£® 

Notice of Underwriting Decision & Information Practices 

Dear Progressive Customer, 

In connection with your insurance transaction with us, we may collect or have collected consumer reports, such 
as driver history and credit reports, or personal or privileged information from the following consumer reporting 
agencies: 

Driver History Report: 
Equifax Services Inc. 
Customer Service Center 
1525 Windward Concourse 
Alpharetta, GA 30202 
1-800-456-6004 

Home Ownership Report: 
Metronet 
360 East 22nd Street 
Lombard, IL 60148 
1-800-456-6638 

Credit Report: 
Trans Union 
P.O. Box 390 
Springfield, PA 19064-0390 
1-800-520-9444 

In certain circumstances, the information contained in consumer reports, and other personal or privileged 
information subsequently collected by us, may be legally disclosed to third parties without your consent, but it is 
not our practice to do so. 

This information is used to underwrite your insurance, and any rate increase or other adverse underwriting 
decision may, in part, be attributable to use of this information. No consumer reporting agency made any 
decision to take any adverse action with respect to your insurance transaction, and will be unable to provide the 
specific reasons why any such action was taken. 

At your request, we will: (1) confirm whether a consumer report was requested; (2) if so, provide the name and 
address of the consumer reporting agency that furnished it; (3) provide you more detailed information regarding 
our collection, use, and disclosure of personal information, and your rights to access and correct such 
information; (4) provide the specific reasons for, and supporting information related to, any change to your policy; 
and (5) identify any third parties to whom we may have disclosed this information. You may request this 
information by writing to us or by calling us at 1-800-888-7764. 

You have the right to: (1) obtain information regarding the nature and substance of recorded personal information 
about you; (2) access this information; (3) dispute the accuracy or completeness and request the correction of 
this information; and (4) file a statement setting forth what you think is the correct information, and why you 
disagree with any refusal to correct the information. Also, for 60 days after you receive this notice, you may 
obtain a free copy of any consumer report resulting in any adverse action. To exercise any of these rights, 
simply call us or the appropriate consumer reporting agency identified above. 

Form No. 0090 (07-97) PMWE1118972603L0090 
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PRDGREIIIVE® 

NOTICE OF ADVERSE UNDERWRITING DECISION 

Insured .JOSE OCHOA 

Policy Number 30931541-0 

Date: 10/20/98 

Washington law requires that we give you this notice. Please read it carefully. 

The policy premium you were originally quoted was incorrect. We apologize for the error and any inconvenience it 
may have caused. We will be happy to serve your insurance needs. but if you do not wish to continue your policy 
at the revised correct premium, please notify us within 30 days of the date of this notice. We will cancel your policy 
based on the original quoted premium, unless the additional premium is due entirely to undisclosed violations. * You 
will only be charged for the number of days your policy is in effect. 

If we do not receive your request to cancel within 30 days of the date shown on this memo, your policy will continue 
at the revised correct premium as shown on your enclosed declarations page. 

4f the additional premium is due entirely to undisclosed violations, and you request to cancel your policy. the 
cancellation will be based upon the revised correct premium for the number of days your policy is in effect. 

Form No. 9798WA (10·96) INSURED'S COPY PMPC0227971613L9798WA 
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Agent: 

Date: 
Named Insured: 
Policy: 

PROGRESSIVE DIRECT 
PO BOX 1088 
RANCHO CORDOVA CA 
10/20/98 
.JOSE OCHOA 
30931541-0 PROGREIIIVE® 

Total policy premium is based on a variety of factors. The following information is presented to help you understand 
some of the specifics used in calculating the policy premium and to explain why your premium may be different from 
what was originally quoted. 

We use the following sources of information to create and verify driving record: 

1. Information provided on the insurance application 
2. Motor Vehicle Reports (MVR) which are provided by state agencies 
3. Claims History (CLUE) which is provided by Equifax 

Source A = convictions/accidents reported on the insurance application 
Source B = ADDITIONAL convictions/accidents found on MVR or CLUE 

• Note that the points listed below are specific to Progressive and have no correlation to the point system used 
by the state agencies . 

.JOSE OCHOA .JANETTE LEDING 

CONVICTION/ACCIDENT DATE PTS SRC CONVICTION/ACCIDENT DATE PTS SRC 

SPEEDING-LOW 
SPEEDING-LOW 
TRAFFIC DEVICE/SIGN 

CONVICTION/ACCIDENT 

CONVICTION/ACCIDENT 

Form No. L0003 

09/01/96 02 A 
07/19/97 01 B 
10/06/97 01 A 

DATE PTS SRC 

DATE PTS SRC 

LEAVING THE SCENE 08/09/96 05 B 

CONVICTION/ACCIDENT DATE PTS SRC 

Contact Progressive at 1-800-888-7764 if you have 
any questions. 

DMGAP190 E4 WGV 98293 

INSURED'S COpy PMWE0209981670L0003 
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IMPORTANT! 

IF YOU ARE INVOLVED IN AN ACCIDENT: 
(REGARDLESS OF FAULT) 

1. At the accident scene, detach the Accident 
Information Card and give it to the driver 
of the other vehicle. 

2. Ask the other driver to immediately call 
Progressive and report the accident. 

3. Call Progressive immediately to report the 
accident. 

here and put folded Accident Information and 
In:;urance Identification card in the glove 
compartment of your vehicle. 

Detach and keep copy of Insurance Identification 
Card with your records. 

PMWE0427981945L65301 

Insurance Identrtlcatlon Gara - WASHINGTON 

Name of Insurer: DDnnD&fTn,&" 
PROGRESSIVE CLASSIC INSURANCE COMPANY rnuun~II"~ ~ 
P.O. BOX 1088 
RANCHO CORDOVA, CA 95741-1088 

Name of Insured: Policy Number: AA 30931541-0 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

Original Issue Date: 10/15/98 Expiration Date: 10/15/99 

Additional Drivers: ..JANETTE LEDING 

Year Make/Model Vehicle Identification Number 
1994 GEO PRIZM/LSI 40 1Y1SK5366RZ027420 

Form L6530 (6-96) 

ACCIDENT INFORMATION CARD 
(Give to other driver at scene of accident) 

FOR IMMEDIATE ASSISTANCE CALL 
1-800-274-4499 

24 HOURS A DAY, 7 DAYS A WEEK 
Name of Insurer: 
PROGRESSIVE CLASSIC INSURANCE COMPANY 
P.O. BOX 1088 
RANCHO CORDOVA, CA 95741-1088 

Name of Insured: 

..JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

Policy Number: AA 30931541-0 

Original Issue Date: 10/15/98 
Expiration Date: 10/15/99 

Insurance Identification Card - WASHINGTON 

Name of Insurer: 
PROGRESSIVE CLASSIC INSURANCE COMPANY 
P.O. BOX 1088 
RANCHO CORDOVA, CA 95741-1088 

Name of Insured: Policy Number: 

..JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

PROGREIJIVEe 

PROGREIIlVE® 

AA 30931541-0 

Original Issue Date: 10/15/98 Expiration Date: 10/15/99 
Additional Drivers: JANETTE LEDING 

Year Make/Model Vehicle Identification Number 
1994 GEO PRIZM/LSI 40 1Y1SK5366RZ027420 

Form L6530 (6-96) 
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Keep this card In your motor vehicle while in operation. 

Report all accidents immediately. 

(24 hours a day, 7 days a week) to Progressive: 

(1-800-274-4499) 

Call us Immediately so we can go to work for you. 

Instructions to the insured in case of accident or loss: 

1. Obtain full names, addresses and license numbers of all persons involved and all 
witnesses. 

2. Do not admit fault or discuss the accident with anyone except police or company 
rep resentative. 

Examine policy exclusions carefully. This form does not constitute any part of your 
insurance policy or bond. 

Automated billing inquiries: 1-800-999-8781 

Policy Service: 1-800-888-7764 

Keep this card in your motor vehicle while in operation. 

Report all accidents immediately. 

(24 hours a day, 7 days a week) to Progressive: 

(1-800-274-4499) 

can us Immediately so we can go to work for you. 

Instructions to the insured In case of accident or loss: 

1. Obtain full names, addresses and license numbers of all persons involved and all 
witnesses. 

2. Do not admit fault or discuss the accident with anyone except police or company 
representative. 

Examine polley exclusions carefully. This form does not constitute any part of your 
insurance polley or bond. 

Automated billing inquiries: 1-800-999-8781 

Policy Service: 1-800-888 -7764 
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PROGRESSIVE CLASSIC INSURANCE COMPANY 
P.O. BOX 1088 - THIS DECLARATION DOES NOT SUPERSEDE ANY CANCEL NOTICES -
RANCHO CORDOVA, CA 95741-1088 -THIS DECLARATION REPLACES DECLARATION EFFECTIVE 10115198-

PROGREIIIVE® 
PROGRESSIVE DIRECT 
PO BOX 1088 
RANCHO CORDOVA CA 95741 

00112 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

CONFIRMATION NUMBER # 2937AI541 
REASON FOR ISSUANCE: POLICY CHANGE, NO CHANGE IN PREMIUM 

24 Hour PolIcy Service 1-800-888-7764 
24 Hour Claims Service 1-800-274-4499 
Automated Billing Inquiry 1-800-999-8781 
PERSONAL AUTO POLICY DECLARATIONS PAGE 
FOR NAMED INSURED: 

LlOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 
POLICY NUMBER: 30931541 - 0 
POLICY PERIOD: 10/15/98 TO 10/15/99 
This policy incepts the later of: 
1. the time the application for insurance is executed on the first 

day of the policy period; or 
2. 12:01 a.m. on the first day of the policy period. 
This policy shall expire at 12:01 a.m. on the last dey of the policy 
period. 

The following coverages and limits apply to each described 
vehicle as shown below. Coverages are defined in the policy 
and are subject to the terms and conditions contained in the 
policy, including amendments and endorsements. No changes 
will be effective prior to the time changes are requested. 

TH~ ~OLLOWING CHANGES WERE REQUESTED BY LlOSE OCHOA ON 10/20/98 AT 09:06 PM EST 
EFiIVE ON 10/15/9S: CHANGED INFO - VEH 1,94 GEO; LOSS PAYEE CHANGED 

VEH# YR MAKE - MODEL SERIAL NUMBER STATED AMT DRV# LISTED DRIVERS 
1 
2 
3 
4 

1994 GEO PRIZM/LSI 4D lY1SK5366RZ027420 1 .JOSE OCHOA 
2 .JANETTE LEDING 
3 
4 
5 

EXCLUDED SR22 RATED 

NO 
NO 

NO 
NO 

NO 
YES 

COVERAGES AND LIMITS OF LIABILITY PREMIUMS 
THE COVERAGE IS APPLICABLE ONLY IF A PREMIUM IS INDICATED. 
BODILY INLIURY LIABILITY 
$25,000 EACH PERSON - $50,000 EACH ACCIDENT 

PROPERTY DAMAGE LIABILITY 
$25,000 NO DEDUCTIBLE 

UNDERINSURED MOTORIST 
$25,000 EACH PERSON - $50,000 EACH ACCIDENT 

COMPREHENSIVE ACV LESS $500 DEDUCTIBLE 
COLLISION OR UPSET ACV LESS $500 DEDUCTIBLE 

VEH #1 
$564 

$101 

$78 
$549 

VEH #2 VEH #3 

SEE REVERSE PREMIUM BY VEHICLE $1,292 

ATIACHMENTS IDENTIFIED BY FORM NO. TOTAL POLICY PREMIUM 

Form No. 1113 (6·97) INSURED'S COpy 

VEH #4 

UW 0009 

TOTAL 
$564 

$101 

$78 
$549 

$1,292 

PMVVE1013982205L1113 



ANY LOSS UNDER PART IV IS PAYABLE TO NAMED INSURED AND LIENHOLDER: 

LIENHOLDER 
VEH H1 

BECU 
PO BOX 58570 
TUKWIllA 

VEH H3 

WA 98138 

ADDITIONAL INTEREST 

DISCOUNTS: 
I MULTIpLE CARS UN PO~:tCY 
PREMIUM PAID IN FU~~ 
RESPONSIBLE DRIVER 
MATUR~ DRIVI:R COURS~ 
DRIVER-SIDE AIRBAG 
DUAL AIRBAGS 

'PASSIVE RESTRAINTS 
ASSOCIATION DISCOUNT 

SURCHARGES: 

VEH H2 

VEH H4 

FOR COMPANY USE ONLY 

VEH 1 VEH 2 VEH 3 VEH 4 

V~HIC E USED FOR BUSINESS 

VEH 
1 

2 

3 

4 

VEH 

1 

2 

3 
4 

DR PT. 
DRH CL. CL. TERR 
2 23SF 05 30 

DRIVER 
DRH AGE SEX 

2 23 F 

MIS 

S 

SYMBOL 
LIAB COMP 

02 02 
COlL 

08 COMPANY 
MARKET 
lEVEL 
PAY PLAN 
RIR 
FACTOR % 

.. " . ()~~~i'-~~ ::: CODE 

.. ~ .... ···lriiJi.Z).'.:a PREV POL • 

19 
MIDDLE MARKET 
SUPER-SAVER 
14 

9710 

1.000 

9606 
0696 

IC 94548 

PRORATER 

E4 113358 7PG 98303 000 
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PROGRESSIVE CLASSIC INSURANCE COMPANY 
P.O. BOX 31686 - THIS DECLARATION DOES NOT SUPERSEDE ANY CANCEL NOTICES-
TAMPA. FL 33631-3686 -THIS DECLARATION REPLACES DECLARATION EFFECTIVE 10115/98- PROGREIIIVE® 

PROGRESSIVE DIRECT 
PO BOX 31686 
TAMPA FL 33631 

01960 

" .111111111.1.1.1.1 •••• 111.11111111.11 •• 11 ••••• 11111111111.11 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

CONFIRMATION NUMBER # 202SA1541 
REASON FOR ISSUANCE: POLICY CHANGE, PREMIUM INCREASE $137 

24 Hour Policy Service 1-800-888-7764 
24 Hour Claims Service 1-800-274-4499 
Automated Billing Inquiry 1-800-999-8781 
PERSONAL AUTO POLICY DECLARATIONS PAGE 
FOR NAMED INSURED: 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 
POLICY NUMBER: 309315 41 - 0 
POLICY PERIOD: 07/21/99 TO 10/15/99 
This policy incepts the later of: 
1. the time the application for insurance is executed on the first 

day of the policy period; or 
2. 12:01 a.m. on the first day of the policy period. 
This policy shall expire at 12:01 a.m. on the last day of the policy 
period. 

The following coverages and limits apply to each described 
vehicle as shown below. Coverages are defined in the policy 
and are subject to the terms and conditions contained in the 
policy. including amendments and endorsements. No changes 
will be effective prior to the time changes are requested. 

THF -~LLOWING CHANGES WERE REQUESTED BY JOSE OCHOA ON 07/21/99 AT 09:04 PM EST 
EF rIVE ON 07/21/99: ADDED VEH 1,99 CHRYS; DELETED VEH 94 GEO ; 
AD .ONAL INTEREST ADDED . 

VEH # YR MAKE - MODEL SERIAL NUMBER STATED AMT DRV# LISTED DRIVERS 

1 
2 
3 
4 

1999 CHRYS CIRRUS LXI 40 1C3EJ56H6XN617675 1 JOSE OCHOA 
2 JANETTE LEDING 
3 
4 
5 

EXCLUDED SR22 RATED 

NO 
NO 

NO 
NO 

NO 
YES 

COVERAGES AND LIMITS OF LIABILITY PREMIUMS 
THE COVERAGE IS APPLICABLE ONLY IF A PREMIUM IS INDICATED. 
BODILY INJURY LIABILITY 
$100,000 EACH PERSON - $300,000 EACH ACCIDENT 

PROPERTY DAMAGE LIABILITY 
$25,000 NO DEDUCTIBLE 

UNDERINSURED MOTORIST 
$25,000 EACH PERSON - $50,000 EACH ACCIDENT 

COMPREHENSIVE ACV LESS $500 DEDUCTIBLE 
COLL tSION OR UPSET ACV LESS $500 DEDUCTIBLE 

VEH #1 
$797 

$101 

$180 
$797 

VEH #2 VEH #3 

SEE REVERSE PREMIUM BY VEHICLE $1 ,875 

HTACHMENTS IDENTIFIED BY FORM NO. TOTAL POLICY PREMIUM 

:orm No. 1113 (6-97) INSURED'S COpy 

VEH #4 

U\V 0011 

TOTAL 
$797 

$101 

$180 
$797 

$1,875 

PMVVE1013982205L1113 



ANY LOSS UNDER PART IV IS PAYABLE TO NAMED INSURED AND LIENHOLDER: 

LIENHOLDER 
VEH #1 VEH #2 

SEA FIRST BANK 
PO BOX 3828 
SEATTLE WA 98124 

VEH #3 VEH #4 

ADDITIONAL INTEREST 

SEA FIRST BANK 
PO BOX 3828 
SEATTLE WA 98124 

FOR COMPANY USE ONLY 

DISCOUNTS: 
II'ttUL TIPLE CARS ON POLICY 
PREMIUM PAID IN FULL 
RESPONSIBLE DRIVER 
MATURE DRIVER COURSE 
DRIVER-SIDE AIRBAG 
DUAL AIRBAGS 
PASSIVE RESTRAINTS 
ASSOCIATION DISCOUNT 

SURCHARGES: 
VEHICLE useD FOR BUSINESS 

VEH 
1 

2 

3 

4 

VEH 

2 

3 
4 

DR PT. 
DR# CL. Cl. TERR 
2 23SF 05 30 

DRIVER 
DR# AGE SEX MIS 

2 23 F S 

SYMBOL 
LIAB COMP 

02 14 
COLL 

09 

VEH 1 VEH 2 VEH 3 VEH 4 

COMPANY 19 
MARKET MIDDLE MARKET 
LEVEL SUPER-SAVER 
PAY PLAN 14 
RIR 9710 
FACTOR % 0.236 
FORM 9606 
ED. 0696 
AGENT CODE IC 94548 
PREV POL # 

PRORATER 

E4 210931 SA1 99203 000 
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JOSE OCHOA 
30931541-0 

Dear Insured: 

PROGREIIIVE® 

Congratulations on the purchase of your new car! New cars represent a big investment. We want to make you 
aware that you may be eligible to purchase Loan/Lease Payoff Coverage. It is an optional vehicle damage coverage 
that can be purchased by purchasers of new model year vehicles who have Collision or Comprehensive Coverage 
o'or Damage to a Vehicle. This coverage provides payment of the unpaid loan balance when we pay the actual cash 
value on a total loss of the covered vehicle. 

Sometimes, in the event of a total loss on a new car, the loan amount is actually greater than the actual cash value 
of the car. If you do not purchase this additional coverage, your insurance will not pay more than the cash value. 
You will be required to pay any remaining balance to your lender, lienholder, or leaseholder. Loan/Lease Payoff 
Coverage can help you to avoid or minimize this dilemma. In a total loss, Loan/Lease Payoff Coverage, subject to 
the limitations and conditions listed in your policy contract and endorsements, will pay the owner of a covered vehicle 
the greater of the loan or lease balance legally due, or the actual cash value of the vehicle. 

If you are the first time owner of a new model year vehicle and are interested in getting a quote for this very 
affordable coverage, please contact your agent or call our customer service department at 1-800-888-7764 

Thank you for choosing Progressive. 

Form No. 9849(9/96) PMWE0625972603L9849 
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IMPORTANT! 

IF YOU ARE INVOLVED IN AN ACCIDENT: 
(REGARDLESS OF FAULT) 

1. At the accident scene, detach the Accident 
Information Card and give it to the driver 
of the other vehicle. 

2. Ask the other driver to immediately call 
Progressive and report the accident. 

3. Call Progressive immediately to report the 
accident. 

nere and put folded Accident Information and 
ir'yUrance Identification card in the glove 
compartment of your vehicle. 

Detach and keep copy of Insurance Identification 
Card with your records. 

PMWE 1 006982405L6530 1 

Insurance IdentltlcatlOn liard - WASHINGTON 

Name of Insurer: DDnn rrrrnfC'" 
PROGRESSIVE CLASSIC INSURANCE COMPANY rnu~},7~I'~ 
P.O. BOX 31686 
TAMPA. FL 33631-3686 

Name of Insured: Policy Number: AA 30931541-0 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

Original Issue Date: 10/15/98 Expiration Date: 10/15/99 
Additional Drivers: JANETTE LEDING 

Year Make/Model Vehicle Identification Number 
1999 CHRYS CIRRUS LXI 40 1C3EJ56H6XN617675 

Form L6530 (6-96) 

ACCIDENT INFORMATION CARD 
(Give to other driver at scene of accident) 

FOR IMMEDIATE ASSISTANCE CALL 
1-800-274-4499 

24 HOURS A DAY, 7 DAYS A WEEK 
Name of Insurer: 
PROGRESSIVE CLASSIC INSURANCE COMPANY 
P.O. BOX 31686 
TAMPA, FL 33631-3686 

Name of Insured: 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

Policy Number: AA 30931541-0 

Original Issue Date: 10/15/98 
Expiration Date: 10/15/99 

Insurance Identification Card - WASHINGTON 

Name of Insurer: 
PROGRESSIVE CLASSIC INSURANCE COMPANY 
P.O. BOX 31686 
TAMPA, FL 33631-3686 

PROGREIIIV£® 

PROGREIIIV£® 

Name of Insured: Policy Number: AA 30931541-0 

JOSE OCHOA 
434 EVERGREEN PL 
GOLD BAR WA 98251 

Original Issue Date: 10/15/98 Expiration Date: 10/15/99 

Additional Drivers: JANETTE LEDING 

Year Make/Model Vehicle Identification Number 
1999 CHRYS CIRRUS LXI 40 1C3EJ56H6XN617675 

Form L6530 (6-96) 
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Keep this card in your motor vehicle while in operation. 

Report all accidents immediately. 

(24 hours a day, 7 days a week) to Progressive: 

(1-800-274-4499 ) 

Call us Immediately so we can go to work for you. 

Instructions to the insured in case of accident or loss: 

1. Obtain full names, addresses and license numbers of all persons Involved and all 
witnesses. 

2. Do not admit fault or discuss the accident with anyone except police or company 
representative. 

Examine policy exclusions carefully. This form does not constitute any part of your 
Insurance polley or bond. 

Automated billing inquiries: 1-800-999-8781 

Policy Service: 1-800-888-7764 

Keep this card in your motor vehicle while in operation. 

Report all accidents immediately. 

(24 hours a day, 7 days a week) to Progressive: 

(1-800-274-4499) 

Call us Immediately so we can go to work for you. 

Instructions to the insured In case of accident or loss: 

1. Obtain full names, addresses and license numbers of all persons involved and all 
witnesses. 

2. Do not admit fault or discuss the accident with anyone except police or company 
representative. 

Examine policy exclusions carefully. This form does not constitute any part of your 
Insurance polley or bond. 

Automated billing inquiries: 1-800-999-8781 

Policy Service: 1-800-888-7764 

UW 0015 

= 
~ -=== --~ 
~ 
~ 
.~ 
o 
o~ 

"'= "'o 

:; 



"9606 696 46" 

1111111111111111111111111111111111111111111111111111111 

---:s:0 7 PROGRESSIVE' 

WASHINGTON 
MOTOR VEHICLE 

POLICY 

PROGRESSIVE AMERICAN INSURANCE COMPANY 

PROGRESSIVE CASUALTY INSURANCE COMPANY 
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WASHINGTON MOTOR VEHICLE POLICY 

If you pay your premium when due, we agree to 
provide this insurance, subject to all the terms and 
provisions of this policy, and up to the Limits of Li
ability described in this policy and shown on the 
Declarations Page. 

YOUR DUTIES IN CASE OF AN 
ACCIDENT OR LOSS 

Notice of Accident or Loss 

If there is an accident or loss arlsmg 
out of the ownership, maintenance or 
use of a vehicle, for which coverage 
may be provided under this policy, re
port it to us within twenty-four (24) 
hours or as soon as practicable by call
ing us at 1-800-274-4499. 

You should report each accident or 
loss even if an insured person is not at 
fault. 

The following accident information should be re
ported as it is obtained: 
1. time; 
2. place; 
3. circumstances of the accident or loss; 
4. names and addresses of any injured per- sons; 
5. names and addresses of any witnesses; and 
6. the license plate numbers of the vehicles 

involved. 

You should also notify the police: 
1. within seventy-two (72) hours if a phantom ve

hicle which has no physical contact with the in
sured person or the vehicle which the insured 
person is occupying at the time of the acci
dent causes an accident, provided its opera
tor and owner cannot be identified; and 

2. within twenty-four (24) hours or as soon as 
practicable if: 
i. a hit-and-run vehicle is involved; or 
ii. theft or vandalism has occurred. 

OTHER DUTIES 

A person claiming coverage under this policy 
must: 
1. cooperate with us in any matter concerning a 

claim or lawsuit; 
2. provide any written proof of loss we may rea

sonably require; 
3. allow us to take signed or recorded state

ments, including statements under oath, and 
answer all reasonable questions we may ask, 
when and as often as we may reasonably 
require; 

4. promptly send us any and all legal papers re
lating to any claim or lawsuit; 

5. attend hearings and trials as we require; 
6. take reasonable steps after a loss to protect 

the covered vehicle or non-owned vehicle 
from further loss. We will pay reasonable ex
penses incurred in providing that protection. If 
you fail to do so, any further damages will not 
be covered under this policy; 

7. allow us to inspect and appraise the damage 
to a covered vehicle or non-owned vehicle 
before its repair or disposal; 

8. submit to medical examinations at our ex
pense by doctors we select as often as we 
may reasonably require; and 

9. authorize us to obtain medical and other 
records. 

GENERAL PEFINITIONS 

Except as otherwise defined in this policy, terms 
appearing in boldface will have the following 
meaning: 

1. "Accident" means a sudden, unexpected, and 
unintended occurrence. 

2 
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2. "Bodily injury" means bodily harm, sickness, 
or disease, including death that results from 
bodily harm, sickness, or disease. 

3. "Business" includes a trade, profession, or 
occupation. 

4. "Covered vehicle" means: 

a. any vehicle shown on the Declarations 
Page; 

b. any additional vehicle on the date you be
come the owner if: 
i. you acquire the vehicle during the pol

icy period shown on the Declarations 
Page; 

ii. we insure all vehicles owned by you; 
and 

iii. no other insurance policy provides cov
erage for that vehicle. 

For a vehicle you acquire in addition to 
any vehicle shown on the Declarations 
Page, we will provide the broadest cover
age we provide for any covered vehicle 
shown on the Declarations Page. We will 
provide coverage for a period of thirty (30) 
days after you become the owner. We will 
not provide coverage after this thirty (30) 
day period, unless within this period you 
ask us to insure the vehicle; 

c. any replacement vehicle on the date you 
become the owner if: 
i. you acquire the vehicle during the pol

icy period shown on the Declarations 
Page; 

ii. the vehicle that you acquire replaces 
one shown on the Declarations Page; 
and 

iii. no other insurance policy provides cov
erage for that vehicle. 

If the vehicle that you acquire replaces 
one shown on the Declarations Page, it 
will have the same coverage as the 

covered vehicle it replaces. You must ask 
us to insure a replacement vehicle within 
thirty (30) days after you become the owner if 
you want to add or continue coverage under 
Part IV - Damage To A Vehicle; and 

d. any trailer owned by you while drawn by 
or attached to a vehicle described in a, b, 
or c above. 

5. "Declarations Page" means the report from 
us listing: 
a. the types of coverage you have elected; 
b. the limit for each coverage; 
c. the cost for each coverage; 
d. the specified vehicles covered by this 

policy; 
e. the types of coverage for each such vehi

cle; and 
f. other information applicable to this policy. 

6. "Loss" means sudden, direct, and accidental 
loss or damage. 

7. "Non-owned vehicle" means any vehicle that 
is not owned by you, a relative, or the spouse 
of the named insured even if not residing in 
the same household as the named insured. 

8. "Occupying" means in, on, entering, or 
exiting. 

9. "Owned" means the person: 
a. holds legal title to the vehicle; 
b. has legal possession of the vehicle that is 

subject to a written security agreement with 
an original term of six (6) months or more; 
or 

c. has legal possession of the vehicle that is 
leased to that person under a written agree
ment for a continuous period of six (6) 
months or more. 
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10. "Owner" means any person who, with respect 
to a vehicle: 
a. holds legal title to the vehicle; 
b. has legal possession of the vehicle that is 

subject to a written security agreement with 
an original term of six (6) months or more; 
or 

c. has legal possession of the vehicle that is 
leased to that person under a written agree
ment for a continuous period of six (6) 
months or more. 

11. "Property damage" means physical damage 
to, or destruction or loss of use of, tangible 
property. 

12. "Relative" means a person residing in the 
same household as you, and related to you 
by blood, marriage, or adoption, including a 
ward, stepchild, or foster child. Unmarried de
pendent children temporarily away from home 
will be considered residents if: 
a. they are under the age of twenty-five (25) 

years; and 
b. they intend to continue to reside in your 

household. 

13. "Trailer" means a vehicle designed to be 
towed on public roads by a vehicle. It in
cludes a farm wagon or farm implement while 
being towed by a vehicle. It does not include 
a mobile home, or a trailer used as an office, 
store, display, or passenger con- veyance. 

14. "Vehicle" means a land motor vehicle: 
a. of the private passenger, pickup body, or 

sedan delivery type; 
b. designed for operation principally upon 

public roads; 
c. with at least four (4) wheels; and 
d. with a gross vehicle weight of 10,000 

pounds or less. 

15. "We", "Us", and "Our" mean the company pro
viding the insurance, as shown on the Decla
rations Page. 

16. "You" and ''Your'' mean the person shown as 
the named insured on the Declarations Page, 
and that person's spouse if residing in the 
same household. 

PART 1- LIABILITY TO OTHERS 

INSURING AGREEMENT - BODILY INJURY 

Subject to the Limits of Liability, if you pay a pre
mium for bodily injury liability coverage, we will 
pay damages, other than punitive or exemplary 
damages, for bodily injury for which an insured 
person becomes legally responsible because of 
an accident arising out of the ownership, mainte
nance, or use of a vehicle. 

INSURING AGREEMENT - PROPERTY 
DAMAGE 

Subject to the Limits of Liability, if you pay a pre
mium for property damage liability coverage, we 
will pay damages, other than punitive or exem
plary damages, for property damage for which an 
insured person becomes legally responsible be
cause of an accident arising out of the ownership, 
maintenance, or use of a vehicle. 

We will settle or defend, at our option, any claim 
for damages covered by this Part I. 

ADDITIONAL DEFINITION 

When used in this Part I, "insured person" or "in
sured persons" means: 

1. you or a relative with respect to an accident 
arising out of the ownership, maintenance, or 
use of a covered vehicle; 

2. any person, with respect to an accident aris
ing out of that person's use of a covered vehi
cle with the express or implied permission of 
you or a relative; 

3. a relative with respect to an accident arising 
out of the maintenance or use of a non
owned vehicle with the express or implied 
permission of the owner of the vehicle; 
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4. you with respect to an accident arising out of 
the maintenance or use of any vehicle with 
the express or implied permission of the 
owner of the vehicle; 

5. any person or organization with respect only to 
vicarious liability for an accident arising out of 
the use of a covered vehicle or non-owned 
vehicle by a person described in 1, 2, 3, or 4 
above; and 

6. any Additional Interest Insured designated by 
you in your application or by a change re
quest agreed to by us, with respect to liability 
for an accident arising out of the use of a 
covered vehicle or non-owned vehicle by a 
person described in 1, 2, 3, or 4 above. 

ADDITIONAL PAYMENTS 

In addition to our Limit of Liability, we will pay for 
an insured person: 
1. all expenses that we incur in the settlement of 

any claim or defense of any lawsuit; 
2. interest accruing after entry of judgment, until 

we have paid or tendered that portion of the 
judgment which does not exceed our Limit of 
Liability. This does not apply if we have not 
been given notice of suit or the opportunity to 
defend an insured person; 

3. premiums on appeal bonds or attachment 
bonds required in any lawsuit we defend. We 
have no duty to purchase bonds in an amount 
exceeding our Limit of Liability, and we have 
no duty to apply for or furnish these bonds; 

4. up to $250 for a bail bond required because of 
an accident arising out of the ownership, 
maintenance, or use of a covered vehicle or 
non-owned vehicle. We have no duty to ap
ply for or furnish this bond; and 

5. reasonable expenses, including loss of earn
ings up to $50 a day, incurred at our request. 

7 

EXCLUSIONS - READ THE FOLLOWING EX
CLUSIONS CAREFULLY. IF AN EXCLUSION 
APPLIES, COVERAGE Will NOT BE AF
FORDED UNDER THIS PART I. 

Coverage under this Part I, including our duty to 
defend, does not apply to: 

1. bodily injury or property damage arising out 
of the ownership, maintenance, or use of a ve
hicle while being used to carry persons or 
property for compensation or a fee, including, 
but not limited to, delivery of magazines, 
newspapers, food, or any other products. This 
exclusion does not apply to shared-expense 
car pools; 

2. any liability assumed by an insured person 
under any contract or bailment; 

3. bodily injury to an employee of an insured 
person arising out of or within the course of 
employment, except for domestic employees if 
benefits are neither paid nor required to be 
provided under workers' compensation, dis
ability benefits, or similar laws; 

4. bodily injury or property damage arising out 
of an accident involving a vehicle while being 
used by a person while employed or engaged 
in the business of selling, leasing, repairing, 
parking, storing, servicing, delivering. or test
ing vehicles. However, this exclusion does not 
apply to you, a relative, or an agent or em
ployee of you or a relative, when using a cov
ered vehicle; 

5. bodily injury or property damage resulting 
from any pre-arranged or organized racing, 
speed or demolition contest, stunting activity, 
or in practice or preparation for any such con
test or activity; 

6. bodily injury or property damage due to nu
clear reaction or radiation; 
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7. bodily injury or property damage for which 
insurance is afforded under a nuclear energy 
liability insurance contract; 

8. any obligation for which the United States 
Government is liable under the Federal Tort 
Claims Act; 

9. bodily injury or property damage caused by 
an intentional act of an insured person or at 
the direction of an insured person; 

10. property damage to any property owned by, 
rented to, being transported by, used by, or in 
the charge of an insured person. However, 
this exclusion does not apply to a rented resi
dence or a rented garage damaged by a cov
ered vehicle; 

11. bodily injury or property damage resulting 
from a relative's operation or use of a vehicle, 
other than a covered vehicle, owned by a 
person who resides with you; or 

12. bodily injury or property damage resulting 
from your operation or use of a vehicle 
owned by you, other than a covered vehicle. 

LIMITS OF LIABILITY 

The Limit of Liability shown on the Declarations 
Page is the most we will pay regardless of the 
number of: 
1. claims made; 
2. covered vehicles; 
3. insured persons; 
4. lawsuits brought; 
5. vehicles involved in an accident; or 
6. premiums paid. 

If the Declarations Page shows that "combined 
single limits" or "CSL" applies, the amount shown 
is the most we will pay for the aggregate of all 
damages resulting from anyone (1) accident. We 
will apply the "each person" Limit of Liability for 
bodily Injury as required by the law of the 

9 

state listed on your application as your residence. 
However, this provision does not change our total 
"each accident" Limit of Liability. 

If your Declarations Page shows a split limit: 

1. the amount shown for "each person" is the 
most we will pay for all damages due to a 
bodily injury to one (1) person; 

2. subject to the "each person" limit. the amount 
shown for "each accident" is the most we will 
pay for all damages due to a bodily injury to 
two (2) or more persons in anyone (1) acci
dent; and 

3. the amount shown for "property damage" is 
the most we will pay for the aggregate of all 
property damage for which an Insured per
son becomes liable from anyone (1) 
accident. 

The bodily injury limit for "each person" includes 
the aggregate of claims made for such bodily in
jury and claims derived from such bodily injury, 
including, but not limited to, loss of society, loss of 
companionship, loss of services, loss of consor
tium, and wrongful death. 

No one will be entitled to duplicate payments for 
the same elements of damages. 

Any payment under this Part I to a person other 
than you or a relative shall be reduced by any 
payment to that person under Part III - Underin
sured Motorist Coverage. 

A vehicle and attached trailer are considered one 
(1) vehicle. Therefore, the Limits of Liability will 
not be increased for an accident involving a vehi
cle which has an attached trailer. 
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FINANCIAL RESPONSIBILITY LAWS 

When we certify this policy as proof of financial re
sponsibility, this policy will comply with the law to 
the extent required. You must reimburse us if we 
make a payment that we would not have made if 
this policy was not certified as Proof of Financial 
Responsibility . 

OTHER INSURANCE 

If there is other applicable liability insurance or 
bond, we will pay only our share of the damages. 
Our share is the proportion that our Limit of Liabil
ity bears to the total of all applicable limits. Any 
insurance we provide for a vehicle, other than a 
covered vehicle, will be excess over any other 
collectible insurance, self-insurance, or bond. 

OUT·OF·STATE COVERAGE 

If an accident to which this policy applies occurs 
in any state or province other than the one in 
which a covered vehicle is principally garaged, 
and the state or province has: 
1. a financial responsibility or similar law requir

ing limits of liability for bodily injury or prop· 
erty damage higher than the Limits shown on 
the Declarations Page, this policy will provide 
the higher limit; or 

2. a compulsory insurance or similar law requir
ing a non-resident to maintain insurance when
ever the non-resident uses a vehicle in that 
state or province, this policy will provide: 
a. the required minimum amounts and types 

of coverage; or 
b. any higher limit you have elected, provided 

you have paid the premium for higher 
limits. 

PART I( • PERSONAL INJURY PROTECTION 
COVERAGE 

INSURING AGREEMENT 

Subject to the Limits of Liability, if you pay a pre
mium for Personal Injury Protection Coverage, we 
will pay the following benefits for losses or ex
penses incurred because of bodily injury sus
tained by an insured person caused by an 
accident and ariSing out of the ownership, opera
tion, maintenance, or use of an automobile: 

1. medical and hospital benefits to or on be
half of each insured person; 

2. income continuation benefits to or on behalf 
of each insured person engaged in a remu
nerative occupation at the time of the 
accident; 

3. benefits for funeral expenses; and 
4. loss of services benefits to or on behalf of 

you. 

ADDITIONAL DEFINITIONS 

When used in this Part II: 

1. "Automobile" means a four-wheeled self
propelled land motor vehicle of the private 
passenger, station wagon, pickup body, utility, 
panel truck or sedan delivery type. 
It does not include a motor vehicle or trailer: 
a. operated on rails or crawler treads; 
b. located for use as a residence or premises; 

or 
c. a farm type tractor or other self-propelled 

equipment designed for use principally off 
public roads while not on public roads. 

2. "Funeral expenses" means payment for rea
sonable funeral expenses incurred because of 
bodily injury sustained by an insured per· 
son in the accident. 

3. "Income continuation benefits" means pay
ment of eighty-five percent (85%) of the in
sured person's loss of income from work 
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beginning fourteen (14) days after the date of 
the accident and ending: 
a. on the date which the insured person is 

reasonably able to perform the duties of his 
or her usual occupation; 

b. fifty-two (52) weeks from the fourteenth 
(14th) day after the date of the accident; or 

c. on the date of the insured person's death; 
whichever occurs first. 
Income earned during the period income con~ 
tinuation benefits are being paid shall be de
ducted from income continuation benefits. 
Income continuation benefits shall be sec
ondary to any employer-provided wage loss 
benefit plan, not including sick leave and va
cation benefits. 

4. "Insured automobile" means: 

a. any automobile shown on the Declara
tions Page; 

b. any additional automobile on the date you 
become the owner if: 
i. you acquire the automobile during the 

policy period shown on the Declara
tions Page; 

ii. we insure all vehicles owned by you; 
and 

iii. no other insurance policy provides cov-
erage for that automobile. 

We will provide coverage for a period of 
thirty (30) days after you become the 
owner. We will not provide coverage after 
this thirty (30) day period, unless within this 
period you ask us to insure the automo
bile; 

c. any replacement automobile on the date 
you become the owner if: 
i. you acquire the automobile during the 

policy period shown on the Declara
tions Page; 

ii. the automobile that you acquire re
places one shown on the Declarations 
Page; and 

iii. no other insurance policy provides cov
erage for that automobile; and 

d. any trailer owned by you while used with 
an automobile described in a, b, or c 
above. 

5. "Insured person" means: 

a. you or any relative sustaining bodily in
jury while using or occupying an automo
bile, or when struck by an automobile 
while not occupying an automobile; and 

b. any other person sustaining bodily injury 
while using or occupying the insured 
automobile with your permission or when 
struck by the insured automobile while 
not occupying an automobile. 

6. "Loss of services benefits" means reim
bursement for payment to persons other than 
members of your household for expenses rea
sonably incurred for essential services actually 
rendered in lieu of those you would have per
formed without income if you had not sus
tained bodily injury in the accident. We 
shall reimburse such expenses reasonably in
curred beginning on the date of the accident 
and ending: 
a. on the date you are reasonably able to per

form such services; 
b. fifty-two (52) weeks from the date of the ac

cident; or 
c. on the date of your death; 
whichever occurs first. 

7. "Medical and hospital benefits" means pay
ment of the reasonable and necessary ex
penses incurred within three (3) years of the 
date of the accident for health care services 
provided by persons licensed by law to render 
such services and for pharmaceuticals, pros
thetic devices, eyeglasses, and necessary am
bulance, hospital, and professional nursing 
services. "Medical and hospital benefits" 
does not include expenses which are not rea
sonable and necessary. We may use any reli
able service or reference 
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source in determining whether any expense is 
necessary or reasonable in the geographic 
area. 

8. "Relative" means a person residing in the 
same household as you, and related to you 
by blood, marriage, or adoption, including a 
ward, stepchild, or foster child. 

EXCLUSIONS - READ THE FOllOWING EX
CLUSIONS CAREFUllY. IF AN EXCLUSION 
APPLIES, COVERAGE WIll NOT BE AF
FORDED UNDER THIS PART II. 

Coverage under this Part II does not apply to bod
ily injury: 

1. to any person who intentionally causes their 
own bodily injury; 

2. resulting from any pre-arranged or organized 
racing or speed contest, or in practice or 
preparation for any such contest; 

3. due to war, whether or not declared, or to an 
act or condition incident to war; 

4. resulting from the radioactive, toxic, explosive, 
or other hazardous properties of nuclear 
material; 

5. to you or a relative while occupying an auto
mobile owned by you but not shown on the 
Declarations Page; 

6. to a relative while occupying an automobile 
owned by the relative but not shown on the 
Declarations Page; or 

7. to any person who sustains bodily injury 
while using an automobile in the commission 
of a felony. 

LIMITS OF LIABILITY 

Our Limits of Liability for losses or expenses in
curred by or on behalf of one (1) insured person 
because of bodily injury sustained in anyone (1) 
accident shall be as follows: 

1. $10,000 for medical and hospital benefits; 
2. $10,000 for income continuation benefits 

subject to a limit of $200 per week. The total 
weekly amount which an insured person may 
receive under any workers' compensation, dis
ability benefits or other income continuation 
benefit insurance and this Part II shall not ex
ceed eighty-five percent (85%) of the insured 
person's weekly income at the time of the 
accident; 

3. $2,000 for funeral expenses; and 
4. $5,000 for loss of services benefits subject 

to a limit of $40 per day, not to exceed $200 
per week. 

Our Limits of Liability are the most we will pay for 
all losses and expenses incurred because of bod
ily injury to one (1) insured person sustained in 
one (1) accident, regardless of the number of: 

1. claims made; 
2. insured automobiles or covered vehicles; 
3. insured persons; 
4. lawsuits brought; 
5. automobiles involved in an accident; or 
6. premiums paid. 

Any amount payable under this Part II shall be re
duced by any amount paid or payable because of 
bodily injury under any of the following or similar 
laws: 
1. workers' compensation law; or 
2. medical or disability benefits law. 

Payments under this Part II are limited to the 
amount of the actual loss or expense incurred. 
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ADDITIONAL PERSONAL INJURY 
PROTECTION 

If you pay a premium for Additional Personal In
jury Protection, we agree with you that the Limits 
of Liability provision of this Part II is deleted and 
replaced by the following: 

Our Limits of Liability for losses or expenses 
incurred by or on behalf of one (1) insured 
person because of bodily injury sustained in 
one (1) accident shall be as follows: 

1. $35,000 for medical and hospital bene
fits; 

2. $35,000 for income continuation benefits 
subject to a limit of the lesser of $700 per 
week or eighty-five percent (85%) of the in
sured person's weekly income at the time 
of the accident; 

3. $2,000 for funeral expenses; and 
4. $40 per day for loss of services benefits 

for up to one (1) year from the date of the 
accident. 

Our Limits of Liability are the most we will pay 
for all losses or expenses incurred because of 
bodily injury to one (1) insured person sus
tained in one (1) accident, regardless of the 
number of: 

1. claims made; 
2. insured automobiles or covered vehi-

cles; 
3. insured persons; 
4. lawsuits brought; 
5. automobiles involved in an accident; or 
6. premiums paid. 

Any amount payable under this Part II shall be 
reduced by any amount paid or payable be
cause of bodily injury under any of the fol
lowing or similar laws: 
1. workers' compensation law; or 
2. medical or disability benefits law. 

Payments under this Part II are limited to the 
amount of the actual loss or expense in
curred. 

OTHER INSURANCE 

If there is other applicable automobile medical 
payments insurance or personal injury protection 
coverage for medical and hospital benefits, we 
will pay only our share of the damages. Our 
share is the proportion that our Limit of Liability for 
medical and hospital benefits bears to the total 
of all applicable limits. Any insurance that we pro
vide for an insured person while using, occupy
ing, or when struck by an automobile, other than 
an insured automobile, shall be excess over any 
other medical payments or personal injury protec
tion coverage. 

Income continuation benefits shall be sec
ondary to any employer-provided wage loss bene
fit plan, not including sick leave and vacation 
benefits. 

APPORTIONMENT OF LEGAL EXPENSES 

If we and an insured person both incur legal 
losses or expenses in recovering expenses which 
benefit both us and the insured person, whether 
incurred in an action for damages or otherwise, 
there shall be an equitable apportionment of such 
expenses. 

ARBITRATION 

If we and an insured person have agreed to arbi
tration, the decision shall be made by an arbitrator 
agreed to by the parties. If the parties cannot 
agree on an arbitrator within thirty (30) days, then 
on joint application by us and the insured person, 
the arbitrator will be appointed by a court having 
jurisdiction. Unless both parties agree otherwise, 
arbitration will take place in the county in which the 
insured person resides. Local rules of procedure 
and evidence will apply. The written decision of 
the arbitrator shall be binding on the parties as to 
the amount of 
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benefits payable under this Part II. The arbitrator 
shall have no authority to award an amount in ex
cess of the Limit of Liability. 

SETOFF 

No payment shall be made for income con
tinuation benefits or loss of services benefits 
unless the insured person to or for whom such 
payment was made agrees, in writing, that the 
amount of such payment shall be applied toward 
the settlement of any claim or the satisfaction of 
any award entered in the favor of the insured per
son under Part III - Underinsured Motorist Cover
age of this policy or under the uninsured or 
underinsured coverage of any other policy issued 
by us or any of our affiliates. 

PART III - UNDERINSURED 
MOTORIST COVERAGE 

INSURING AGREEMENT - UNDERINSURED 
MOTORIST BODILY INJURY COVERAGE 

Subject to the Limits of Liability, if you pay a pre
mium for Underinsured Motorist Coverage, we will 
pay for damages, other than punitive or exemplary 
damages, which an insured person is entitled to 
recover from the owner or operator of an 
underinsured motor vehicle because of bodily 
injury: 
1. sustained by an insured person; 
2. caused by accident; and 
3. arising out of the ownership, maintenance, or 

use of an underinsured motor vehicle. 

INSURING AGREEMENT - UNDERINSURED 
MOTORIST PROPERTY DAMAGE COVERAGE 

Subject to the Limits of Liability, if you pay a pre
mium for Underinsured Motorist Property Damage 
Coverage, we will pay for damages, other than pu
nitive or exemplary damages, which an insured 
person is entitled to recover from the owner or 
operator of an underinsured motor vehicle due 
to property damage: 
1. caused by accident; and 
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2. arising out of the ownership, maintenance or 
use of an underinsured motor vehicle. 

Determination of whether an insured person is 
legally entitled to recover damages, and the 
amount of damages, will be made by agreement 
between the insured person and us. If no agree
ment is reached, the decision may be made by ar
bitration if we and the insured person agree to 
arbitration. If we and the insured person do not 
agree to arbitration, the disagreement may be re
solved in a court of competent jurisdiction. 

An insured person must notify us in writing at 
least thirty (30) days before entering into any set
tlement with the owner or operator of an underin
sured motor vehicle, or that person's liability 
insurer. In order to preserve our right of subroga
tion, we may elect to pay any sum offered in set
tlement by, or on behalf of, the owner or operator 
of an underinsured motor vehicle. If we do this, 
you agree to assign to us all rights that you have 
against the owner or operator of an underinsured 
motor vehicle. However, our rights of recov
ery shall be limited to sums paid or payable 
by us, plus our proportionate share of any 
costs and interest awarded by a court with re
spect to the recovery of such sums. We shall 
be entitled to recovery only after the insured 
person has been fully compensated for dam
ages ariSing out of the accident. 

ADDITIONAL DEFINITIONS 

When used in this Part III: 

1. "Insured person" and "insured persons" 
mean: 

a. you or a relative; 
b. any person occupying a covered vehicle; 

and 
c. any person who is entitled to recover dam

ages covered by this Part III because of 
bodily injury sustained by a person de
scribed in a or b above. 
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2. "Property damage" means physical damage 
to or destruction of a covered vehicle. "Prop
erty damage" does not include: 
a. damage to the contents of a covered vehi

cle; or 
b. any damages due to loss of use of a cov

ered vehicle. 

3. "Underinsured motor vehicle" means a land 
motor vehicle or trailer of any type: 
a. to which no liability bond or policy applies 

at the time of the accident; 
b. to which a liability bond or policy applies at 

the time of the accident, but the bonding or 
insuring company: 
i. denies coverage; or 
ii. is or becomes insolvent; 

c. that is a hit-and-run vehicle whose operator 
or owner cannot be identified and which 
strikes: 
i. you or a relative; 
ii. a vehicle that you or a relative are oc-

cupying; or 
iii. a covered vehicle; 
provided that the insured person, or 
someone on his or her behalf, reports the 
accident to the police or civil authority 
within twenty-four (24) hours or as soon as 
practicable after the accident; 

d. that is a phantom vehicle whose operator or 
owner cannot be identified and which 
causes an accident resulting in bodily in
jury to an insured person or property 
damage, and has no physical contact with 
the insured person or the vehicle which 
the insured person is occupying at the 
time of the accident, if: 
i. the facts of the accident can be cor

roborated by competent evidence other 
than your testimony or the testimony of 
an insured person having a claim un
der this Part III resulting from the acci
dent; and 

ii. the insured person, or someone on his 
or her behalf, reports the accident to 
the police or civil authority within 

seventy-two (72) hours after the acci
dent; or 

e. to which a liability bond or policy applies at 
the time of the accident, but the sum of the 
limits of liability under all applicable bonds 
and policies is less than the damages which 
the insured person is entitled to recover. 

An underinsured motor vehicle does not in
clude any vehicle or equipment: 

a. owned by you or a relative. However, this 
exclusion to the definition of underinsured 
motor vehicle does not apply to a covered 
vehicle with respect to bodily injury to 
you or a relative; 

b. owned by any governmental unit or 
agency. However, this exclusion to the 
definition of underinsured motor vehicle 
does not apply if the governmental entity is 
unable to satisfy a claim because of finan
cial inability or its insolvency; 

c. operated on rails or crawler treads; 
d. designed mainly for use off public roads, 

while not on public roads; 
e. while used as a residence or premises; or 
f. not required to be registered as a motor 

vehicle. 

EXCLUSIONS - READ THE FOLLOWING EX
CLUSIONS CAREFULLY. IF AN EXCLUSION 
APPLIES, COVERAGE WILL NOT BE AF
FORDED UNDER THIS PART III. 

Coverage under this Part III is not provided for 
bodily injury sustained by any person while using 
or occupying: 

1 . a covered vehicle while being used to carry 
persons or property for compensation or a fee, 
including, but not limited to, delivery of maga
zines, newspapers, food, or any other prod
ucts. This exclusion does not apply to 
shared-expense car pools; 

2. a covered vehicle without the express or im
plied permission of you or a relative; 
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3. a non-owned vehicle without the express or 
implied permission of the owner; or 

4. a vehicle owned by you or a relative, other 
than a covered vehicle. 

Coverage under this Part III will not apply directly 
or indirectly to benefit any insurer or self-insurer 
under any of the following or similar laws: 

1. workers' compensation law; or 
2. disability benefits law. 

Coverage under this Part III is not provided for 
property damage: 

1. sustained while a covered vehicle is being 
used to carry persons or property for compen
sation or a fee, including, but not limited to, 
delivery of magazines, newspapers, food or 
any other products. This exclusion does not 
apply to shared-expense car pools; 

2. resulting from any pre-arranged or organized 
racing, speed or demolition contest, stunting 
activity or in practice or preparation for any 
such contest or activity; 

3. due to nuclear reaction or radiation; 
4. for which insurance is afforded under a nu

clear energy liability insurance contract; or 
5. to a trailer. 

LIMITS OF LIABILITY 

The Limit of Liability shown on the Declarations 
Page for the coverages under Part Ilf is the most 
we will pay regardless of the number of: 

1. claims made; 
2. covered vehicles; 
3. insured persons; 
4. lawsuits brought; 
5. vehicles involved in an accident; or 
6. premiums paid. 

If the Declarations Page shows that "combined 
single limits" or "CSL" applies, the amount shown 
is the most we will pay for the aggregate of all 
damages resulting from anyone (1) accident. 

23 

We will apply the "each person" Limit of Liability 
for underinsured motorist coverage as required by 
the law of the state listed on your application as 
your residence. However, this provision does not 
change our total "each accident" Limit of Liability. 

If your Declarations Page shows a split limit: 

1. the amount shown for "each person" is the 
most we will pay for all damages due to a 
bodily injury to one (1) person; 

2. subject to the "each person" limit, the amount 
shown for "each accident" is the most we will 
pay for all damages due to a bodily injury to 
two (2) or more persons in anyone (1) acci
dent; and 

3. any amount shown for "property damage" is 
the most we will pay for the aggregate of all 
property damage caused by anyone (1) 
accident. 

The bodily injury Limit of Liability under this 
Part III for "each person" includes the aggregate of 
claims made for such bodily injury and all claims 
derived from such bodily injury, including, but not 
limited to, loss of society, loss of companionship, 
loss of services, loss of consortium. and wrongful 
death. 

In determining the amount we will pay for bodily 
injury sustained by an insured person under this 
Part III, the amount of bodily injury damages 
which an insured person is entitled to recover un
der this Part III shall be reduced by the sum of: 
1. the limits of liability under all bodily Injury li

ability insurance, self-insurance. or bonds ap
plicable to the owner or operator of the 
underinsured motor vehicle; 

2. any sums paid by or for any other liable per
sons or organizations due to bodily injury to 
the insured person; and 

3. any sums paid under Part II - Personal Injury 
Protection Coverage due to bodily injury to 
the insured person. 
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However, for bodily injury to any insured person 
other than you or a relative, we will not pay more 
than the Limits of Liability shown on the Declara
tions Page for coverage under this Part III, re
duced by all sums paid under Part I - Liability To 
Others. 

Our Limit of Liability under this Part III for prop
erty damage to a covered vehicle arising out of 
one (1) accident is the lowest of: 

1. the actual cash value of the covered vehicle 
at the time of the accident, reduced by the 
applicable deductible and by its salvage value 
if you retain the salvage; 

2. the amount necessary to repair or replace the 
covered vehicle with property of like kind and 
quality, reduced by the applicable deductible; 
and 

3. any Limit of Liability shown on the Declara
tions Page for "property damage" under this 
Part III. 

The applicable deductible for property damage 
under this Part III for an accident with a hit-and
run vehicle or a phantom vehicle is $300. The ap
plicable deductible for property damage under 
this Part III for all other accidents is $100. 

Payments for property damage under this Part 
III are subject to the following provisions: 
1. no more than one (1) deductible shall be ap

plied to anyone (1) accident; 
2. an adjustment for depreCiation and physical 

condition will be made in determining the 
amount paid; and 

3. the amount we will pay for property damage 
shall be reduced by: 
a. the limits of liability under all property 

damage liability insurance, self-insurance, 
and bonds applicable to the owner or 
operator of the underinsured motor 
vehicle; 

b. all sums paid by or on behalf of any other 
persons or organizations who may be le
gally responsible because of property 
damage; and 
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c. all sums paid because of property damage 
under Part IV - Damage To A Vehicle. 

Any payment made for bodily injury under this 
Part III to an insured person other than you or a 
relative shall reduce any amount that the person 
is entitled to recover under Part I - Liability To 
Others. 

No one will be entitled to duplicate payments for 
the same elements of damages. 

Any judgment for damages against an operator or 
owner of an underinsured motor vehicle which 
arises out of a lawsuit brought without our written 
consent is not binding on us. 

OTHER INSURANCE 

If there is other applicable underinsured motorist 
coverage, the total amount of underinsured bene
fits recoverable from all sources by an insured 
person shall not exceed the amount provided by 
the one (1) policy with the highest limit of liability. 
Any insurance we provide shall be excess over 
any other uninsured or underinsured motorist cov
erage, except for bodily injury to you or a rela
tive when occupying a covered vehicle. If there 
is other applicable uninsured or underinsured mo
torist coverage, we wi" pay only our share of the 
total benefits recoverable from all sources. Our 
share is the proportion that our Limit of Liability 
bears to the total of all available coverage limits. 

We will not pay for any damages which would du
plicate any payment made for damages under 
other insurance. 

If any insured person is injured while not occu
pying a motor vehicle, the coverage provided un
der this policy shall be excess to any uninsured or 
underinsured motorist coverage provided by a pol
icy under which that insured person is a named 
insured. If you are injured while not occupying a 
motor vehicle, and are also a named 
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insured under any other policy, our coverage will 
pay the proportionate share that our limits bear to 
the total available uninsured or underinsured mo
torist coverage limits. 

ARBITRATION 

If we and an insured person have agreed to arbi
tration, the decision shall be made by an arbitrator 
agreed to by the parties. If the parties cannot 
agree on an arbitrator within thirty (30) days, then 
on joint application by us and the insured person, 
the arbitrator will be appointed by a court having 
jurisdiction. 

We will pay the costs and fees of the arbitrator. 
Attorney fees and fees paid to medical and other 
expert witnesses are not expenses of arbitration, 
and each party will pay these expenses it incurs. 
Unless both parties agree otherwise, arbitration will 
take place in the county in which the insured per
son resides. Local rules of procedure and evi
dence will apply. 

A decision by the arbitrator will be binding as to 
whether the insured person is legally entitled to 
recover damages under the applicable liability law, 
and the amount of damages. The arbitrator shall 
have no authority to award an amount in excess of 
the Limit of Liability. 

PART IV - DAMAGE TO A VEHICLE 

INSURING AGREEMENT - COLLISION 

If you pay a premium for collision coverage, we 
will pay for loss to a covered vehicle, non
owned vehicle, or trailer, when it collides with an
other object or overturns, subject to the Limits of 
Liability. 

INSURING AGREEMENT - COMPREHENSIVE 

If you pay a premium for comprehensive cov
erage, we will pay for comprehensive loss to 
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a covE-red vehicle, non-owned vehicle, or 
trailer, subject to the Limits of Liability. 

A comprehensive loss is a loss to a covered ve
hicle, non-owned vehicle, or trailer, caused by 
any event other than collision, including, but not 
limited to, any of the following: 
1. contact with an animal (including a bird); 
2. explosion or earthquake; 
3. fire; 
4. malicious mischief or vandalism; 
5. missiles or falling objects; 
6. riot or civil commotion; 
7. theft or larceny; or 
8. windstorm, hail, water, or flood. 

If you pay a premium for comprehensive cover
age under this policy, we will pay you up to $20 
per day, but not more than a total of $600 per 
loss, for: 
1. transportation expenses incurred by you if a 

covered vehicle is stolen; or 
2. loss of use damages that you are legally liable 

to pay if a non-owned vehicle is stolen. 

Transportation expenses and loss of use damages 
coverage begins forty-eight (48) hours after you 
report the theft to us, and ends when the covered 
vehicle has been recovered and repaired, re
placed, or if the covered vehicle is deemed by us 
to be a total loss or unrecoverable, forty-eight (48) 
hours after we make an offer to pay the lesser of 
the actual cash value of the covered vehicle or 
any Stated Amount Vehicle Coverage elected by 
you. 

You must provide us written proof of your trans
portation expenses and loss of use damages. 

Duplicate recovery for identical elements of dam
ages is not permitted under this policy. 

If we can pay the loss under either comprehen
sive or collision coverage, we will pay under the 
coverage where you collect the most. 
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INSURING AGREEMENT -
CUSTOM PARTS OR EQUIPMENT 

We will pay for loss to custom parts or equip
ment resulting from any loss for which compre
hensive or collision coverage is provided under the 
terms of this policy, subject to the Limit of Liability. 
All payments for loss to custom parts or equip
ment shall be reduced by the applicable deducti
ble; but only one (1) deductible may be applied to 
a loss in an accident which is covered by this 
Part IV. 

ADDITIONAL DEFINITIONS 

When used in this Part IV: 

1. "Custom parts or equipment" means equip
ment, devices, accessories, enhancements, 
and changes, other than those which are origi
nal manufacturer installed, which alter the ap
pearance or performance of a vehicle. This 
includes any electronic equipment, antennas, 
and other devices used exclusively to send or 
receive audio, visual, or data signals, or play 
back recorded media, other than those which 
are original manufacturer installed, that are 
permanently installed in a covered vehicle or 
non-owned vehicle using bolts or brackets, 
including slide-out brackets. 

2. "Non-owned vehicle" means any vehicle 
that is not owned by you, a relative, a resi
dent of your household, or the spouse of the 
named insured even if not residing in the 
same household as the named insured, while 
in the custody of, or being operated by, you or 
a relative with the express or implied permis
sion of the owner. A non-owned vehicle will 
be provided the broadest coverage applicable 
to any vehicle shown on the Declarations 
Page. 

3. "Trailer" means a vehicle, including a farm 
wagon or farm implement, designed to be 
towed on public roads, that is: 
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a. owned by you; or 
b. not owned by you, while being towed by a 

covered vehicle. 
"Trailer" does not include a mobile home, or a 
trailer used as an office, store, display, or pas
senger conveyance. 

EXCLUSIONS - READ THE FOLLOWING EX
CLUSIONS CAREFULLY. IF AN EXCLUSION 
APPLIES, COVERAGE WILL NOT BE AF
FORDED UNDER THIS PART IV. 

Coverage under this Part IV does not apply for 
loss: 

1. to a covered vehicle, non-owned vehicle, or 
trailer, while being used to carry persons or 
property for compensation or a fee, including, 
but not limited to, delivery of magazines, 
newspapers, food, or any other products. This 
exclusion does not apply to shared-expense 
car pools; 

2. to a non-owned vehicle or trailer rented by 
you or a relative if being maintained or used 
by a person while employed or engaged in any 
business; 

3. to a non-owned vehicle or trailer, other than 
one rented by you or a relative, if being main
tained or used by a person while employed or 
engaged in any business not described in ex
clusion 4 below. This exclusion does not apply 
to the use by you or any relative of a non
owned vehicle that is a private passenger ve
hicle or trailer; 

4. to a covered vehicle, non-owned vehicle, or 
trailer, while being used or driven by a person 
while employed or engaged in the business of 
selling, leasing, repairing, parking, storing, 
servicing, delivering, or testing vehicles. How
ever, this exclusion does not apply to you, a 
relative, or an agent or employee of you or a 
relative, when using a covered vehicle; 
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5. to a covered vehicle or non-owned vehicle 
resulting from any pre-arranged or organized 
racing, speed or demolition contest, stunting 
activity, or in practice or preparation for any 
such contest or activity; 

6. to a covered vehicle, non-owned vehicle, or 
trailer, due to nuclear reaction or radi- ation: 

7. to a covered vehicle, non-owned vehicle, or 
trailer, for which insurance is afforded under a 
nuclear energy liability insurance con- tract; 

8. due to destruction or confiscation by govern
mental or civil authorities of a covered vehi
cle, non-owned vehicle, or trailer, because 
you or any relative engaged in illegal ac
tivities; 

9. to a covered vehicle, non-owned vehicle, or 
trailer, caused by an intentional act of a per
son entitled to payment under this Part IV, or 
caused by an intentional act at the direction of 
a person entitled to payment, to the extent 
of that person's interest in the covered ve
hicle, non-owned vehicle, or trailer; 

10. to a covered vehicle, non-owned vehicle, or 
trailer, that is due and confined to: 
a. wear and tear; 
b. freezing; 
c. mechanical or electrical breakdown or fail-

ure; or 
d. road damage to tires. 

This exclusion does not apply if the damage 
results from the total theft of a covered vehi
cle, non-owned vehicle, or trailer; 

11. due to theft or conversion of a covered vehi
cle, non-owned vehicle, or trailer: 
a. by you, a relative, or any resident of your 

household; 
b. prior to its delivery to you or a relative; or 
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c. while in the care, custody, or control of any
one engaged in the business of selling the 
vehicle or trailer; 

12. to tapes, compact discs, cassettes, and other 
recording or recorded media; 

13. to any case or other container designed for 
use in storing or carrying tapes, compact 
discs, cassettes, or other recording or re
corded media; 

14. to any device used for the detection or location 
of radar, laser, or other speed measuring 
equipment or its transmissions; 

15. to custom parts or equipment in excess of 
the applicable Limit of Liability; or 

16. to a covered vehicle, non-owned vehicle, or 
trailer, for diminution of value. 

LIMITS OF LIABILITY 

1. The Limit of Liability for loss to a covered ve
hicle, non-owned vehicle, or trailer will be 
the lowest of: 
a. the actual cash value of the stolen or dam

aged property at the time of the loss, re
duced by the applicable deductible shown 
on the Declarations Page, and by its sal
vage value if you retain the salvage; 

b. the amount necessary to repair or replace 
the stolen or damaged property with other 
property, reduced by the applicable de
ductible shown on the Declarations Page; 
or 

c. any applicable Limit of Liability or Stated 
Amount Vehicle Coverage elected by you, 
reduced by its salvage value if you retain 
the salvage. 

However, if the loss is to a trailer, the appli
cable Limit of Liability will be $500. 

2. Subject to Section 3 below, the Limit of Liabil
ity for loss to custom parts or equipment is 
the combined total of $1 ,000, unless 
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you pay a premium for Additional Custom 
Parts Or Equipment Coverage, and it is shown 
on the Declarations Page. 

Coverage for custom parts or equipment 
shall not cause any Limit of Liability under this 
Part IV to be increased to an amount in excess 
of the actual cash value of any stolen or dam
aged vehicle. 

3. Payments for loss covered under Collision, 
Comprehensive, and Custom Parts Or Equip
ment are subject to the following provisions: 

a. no more than one (1) deductible shall be 
applied to anyone (1) covered loss; 

b. if coverage applies to a non-owned vehi
cle, the highest deductible on any covered 
vehicle shall apply; 

c. if Stated Amount Vehicle Coverage is 
elected by you, that stated Limit of Liability 
will be the total Limit of Liability applicable 
for loss to a covered vehicle or non
owned vehicle, including its custom parts 
or equipment; 

d. an adjustment for depreciation and physical 
condition will be made in determining the 
Limit of Liability at the time of loss. De
ductions for betterment and depreciation 
are permitted only for parts normally sub
ject to repair and replacement during the 
useful life of the vehicle. Deductions for 
betterment and depreciation shall be lim
ited to the lesser of an amount equal to the 
proportion that the expired life of the part to 
be repaired or replaced bears to the normal 
useful life of that part, or the amount by 
which the resale value of the vehicle is in
creased by the repair or replacement; 

e. in determining the amount necessary to re
pair damaged property to its pre-loss con
dition, our estimate will be based on: 
i. the prevailing competitive labor rates 

charged in the area where the property 
is to be repaired, as reasonably deter
mined by us; and 
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ii. the cost of repair or replacement parts 
and equipment which may be new, re
furbished, restored, or used, including, 
but not limited to: 
a. original manufacturer parts or equip

ment; and 
b. nonoriginal manufacturer parts or 

equipment; 
f. the actual cash value is determined by the 

market value, age and condition of the ve
hicle at the time the loss occurs; and 

g. any amount payable under this Part IV for 
loss to a covered vehicle shall be reduced 
by any amount paid for the same elements 
of loss under Part "I - Underinsured Motor
ist Coverage. 

4. If more than one (1) vehicle is shown on your 
Declarations Page, coverage will be provided 
as specified on the Declarations Page as to 
each vehicle. 

INSURING AGREEMENT - ADDITIONAL CUS
TOM PARTS OR EQUIPMENT COVERAGE 

If you pay a premium for Additional Custom Parts 
Or Equipment Coverage, the Limit of Liability for 
loss to custom parts or equipment for this addi
tional coverage will be the lowest of: 

1. the actual cash value of such custom parts 
or equipment; 

2. the declared value of such custom parts or 
equipment; or 

3. the amount necessary to repair or replace 
such custom parts or equipment; 

reduced by the applicable deductible. 

Coverage for custom parts or equipment shall 
not cause any Limit of Liability under this Part IV 
to be increased to an amount in excess of the ac
tual cash value of any stolen or damaged vehicle. 

Any deductible amount will apply separately to 
each loss. 
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INSURING AGREEMENT -
EMERGENCY TOWING AND LABOR 

If you pay a premium for Emergency Towing And 
Labor coverage, we will pay for towing and labor 
costs incurred by you as a result of the disable
ment of a covered vehicle or non-owned vehi
cle, subject to the Limit of Liability shown on the 
Declarations Page, provided that: 
1. the labor is performed at the place of disable

ment; and 
2. the disablement does not occur at your 

residence. 

INSURING AGREEMENT -
RENTAL REIMBURSEMENT COVERAGE 

If you pay a premium for Rental Reimbursement 
Coverage, we will reimburse up to $20 each day 
for thirty (30) days for anyone (1) accident for 
rental charges incurred by you when you rent a 
vehicle from a rental agency or vehicle repair 
shop due to a loss to a covered vehicle, other 
than a total theft, that is payable under this 
Part IV. Rental charges will be reimbursed 
beginning: 

1. when the covered vehicle cannot be driven 
due to a loss; or 

2. if the covered vehicle can be driven, when 
you deliver the covered vehicle to a vehicle 
repair shop for repairs due to the loss; 

and ending when the covered vehicle has been 
repaired, replaced, or if the covered vehicle is 
deemed by us to be a total loss, forty-eight (48) 
hours after we make an offer to pay the actual 
cash value of the covered vehicle. 

You must provide us written proof of your rental 
charges. 

Duplicate recovery for identical elements of dam
ages is not permitted under this policy. 
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LOAN PAYOFF COVERAGE 

If you pay a premium for Loan Payoff Coverage 
and we determine the covered vehicle is a total 
loss, the Limit of Liability is amended, and will be 
the greater of: 

1 . the actual cash value of the stolen or dam
aged covered vehicle at the time of the loss, 
reduced by the applicable deductible shown on 
the Declarations Page, and by its salvage 
value if you retain the salvage; or 

2. the amount of your loan balance as of the 
date of the total loss, on the indebtedness in
curred by you in conjunction with the purchase 
of the covered vehicle when new, reduced 
by: 
a. unearned interest; 
b. collection and repossession expenses; 
c. the applicable deductible shown on the 

Declarations Page; 
d. unpaid finance charges or refunds due on 

such charges; 
e. premium refunds due from credit insur

ance; and 
f, the salvage value of the covered vehicle if 

you retain the salvage. 

PAYMENT OF LOSS 

At our expense, we may return any stolen prop
erty to you or to the address shown on the Decla
rations Page, with payment for any damage 
resulting from the theft. We may keep all or part 
of the property at the agreed or appraised value. 
We may settle any loss with you or the owner or 
lienholder of the property. 

NO BENEFIT TO BAILEE 

Coverage under this Part IV will not directly or in
directly benefit any carrier or other bailee for hire. 

LOSS PAYEE AGREEMENT 

1. Loss or damage, if any, under this policy shall 
be payable first to the loss payee or 
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mortgagee (hereinafter called "secured party"), 
and, second, to you as the interests of each 
may appear; PROVIDED, that, upon demand 
for separate settlement by the secured party, 
the amount of said loss shall be paid directly 
to the secured party to the extent of its 
interest. 

2. This insurance as to the interest of the secured 
party shall not be invalidated by any act or ne
glect of you or your agents, employees or 
representatives, nor by any change in the title 
or ownership of your covered vehicle, PRO
VIDED, HOWEVER, that the conversion, em
bezzlement or secretion by you or your 
agents, employees or representatives is not 
covered under said policy unless specifically 
insured against and premiums paid therefor. 

3. In applying the pro rate provisions of the pol
icy, the amount payable to the secured party 
shall be reduced only to the extent of pro rate 
payments receivable by the secured party un
der other pOlicies. 

4. We reserve the right to cancel the policy at 
any time as provided by its terms, but in such 
case we shall mail to the secured party a no
tice stating when such cancellation shall be
come effective as to the interest of said 
secured party. The amount and form of such 
notice shall be not less than that required to be 
given you, by law or by the policy provisions, 
whichever is more favorable to the secured 
party. 

5. If you fail to render proof of loss within the 
time granted in the policy conditions, such se
cured party shall provide written proof of loss 
to us within sixty (60) days after having knowl
edge of a loss, and, further, shall be subject to 
the provisions of the policy relating to ap
praisal and the time of payment and bringing 
suit. 
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6. Whenever we shall pay the secured party any 
sum for loss or damage under such policy and 
shall claim that, as to you, no liability exists, 
we shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights 
of the party to whom such payment shall be 
made, under all collateral held to secure the 
debt, or may, at its option, pay the secured 
party the whole principal due or to grow due on 
the mortgage or other security agreement, with 
interest, and shall thereupon receive a full as
signment and transfer of the mortgage or 
other security agreement and of all collateral 
held to secure it; but no subrogation shall im
pair the right of the secured party to recover 
the full amount due it. 

7. All terms and conditions of the policy remain 
unchanged except as herein specifically 
provided. 

8. All notices sent to the secured party shall be 
sent to its last reported address, which must 
be stated in the policy. 

OTHER INSURANCE 

If there is other applicable insurance, we will pay 
only our share of the loss. Our share is the pro
portion that our Limit of Liability bears to the total 
of all applicable limits of liability. However, any 
insurance that we provide for a vehicle, other than 
a covered vehicle, or for a non-owned trailer, will 
be excess over any other collectible source of re
covery including, but not limited to: 

1. any coverage provided by the owner of the 
non-owned vehicle or trailer; and 

2. any other applicable physical damage insur
ance. 

APPRAISAL 

If we cannot agree with you on the amount of a 
loss, then we or you may demand an appraisal of 
the loss. If so, each party shall appoint a 
competent and impartial appraiser. The 
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appraisers will determine the amount of loss. If 
they fail to agree, the disagreement will be submit
ted to a qualified and impartial umpire chosen by 
the appraisers. A decision agreed to by any two 
will be binding. You will pay your appraiser's fees 
and expenses. We will pay our appraiser's fees 
and expenses. Payment of the umpire and all 
other expenses of the appraisal will be shared 
equally between us and you. Neither we nor you 
waive any rights under this policy by agreeing to 
an appraisal. 

GENERAL PROVISIONS 

POLICY PERIOD AND TERRITORY 

This policy applies only to accidents and losses 
occurring during the policy period shown on the 
Declarations Page and which occur within any 
state, territory, or possession of the United States 
of America, or any province of Canada, or while a 
covered vehicle, non-owned vehicle, or trailer 
is being transported between their ports. 

POLICY CHANGES 

This policy, your application for insurance (which 
is made a part of this policy as if attached hereto), 
and endorsements issued by us to this policy con
tain all the agreements between you and us. 
Subject to the following, its terms may not be 
changed or waived except by an endorsement is
sued by us. 

The premium for each vehicle is based on infor
mation we have received from you or other 
sources. You agree to cooperate with us in deter
mining if this information is correct and complete, 
and you will notify us if it changes during the pol
icy period. If this information is incorrect, incom
plete, or changes during the policy period, we may 
adjust your premium during the policy period, or 
take other appropriate action. To properly insure 
your vehicle, you must promptly notify us when: 

1. you change your address; 
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2. any resident operators are added or deleted; 
or 

3. you acquire an additional or replacement 
vehicle. 

Changes that may result in a premium adjustment 
are contained in our rates and rules. These in
clude, but are not limited to: 

1. changes in the number, type, or use classifica
tion of covered vehicles; 

2. changes in operators using covered vehicles, 
their ages, or marital status; 

3. a relative obtaining a driver's license or opera
tor's permit; 

4. changes in the place of principal garaging of 
any covered vehicle; 

5. changes in coverage, deductibles, or limits of 
liability; or 

6. changes in rating territory or discount eli
gibility. 

TERMS OF POLICY CONFORMED TO 
STATUTES 

If any provision of this policy fails to conform with 
the legal requirements of the state listed on your 
application as your residence, the provision shall 
be deemed amended to conform with such legal 
requirements. All other provisions shall be given 
full force and effect. Any disputes as to the cover
ages provided or the provisions of this policy shall 
be governed by the law of the state listed on your 
application as your residence. 

TRANSFER 

This policy may not be transferred to another per
son without our written consent. If you die, this 
policy will provide coverage until the end of the 
policy period for your legal representative, while 
acting as such, and for persons covered under this 
policy on the date of your death. 

FRAUD OR MISREPRESENTATION 

This policy was issued in reliance upon the infor
mation provided on your insurance application. 
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Notwithstanding anything to the contrary in this 
policy or on your Declarations Page, we may 
void coverage under this policy if you or an in
sured person have knowingly concealed or misrep
resented any material fact or circumstance, or 
engaged in fraudulent conduct, at the time applica
tion was made or at any time during the policy 
period. 

Notwithstanding anything to the contrary in this 
policy or on your Declarations Page, we may 
void this policy or deny coverage for an accident 
or loss if you or an insured person have know
ingly concealed or misrepresented any material 
fact or circumstance, or engaged in fraudulent 
conduct. in connection with the presentation or set
tlement of a claim. 

We may void this policy for fraud or misrepresen
tation even after the occurrence of an accident or 
loss. This means that we will not be liable for any 
claims or damages which would otherwise be 
covered. 

PAYMENT OF PREMIUM 

If your initial premium payment is by check, draft, 
or any remittance other than cash, coverage under 
this policy is conditioned upon the check, draft, or 
remittance being honored upon presentment. Not
withstanding anything to the contrary in this policy 
or on your Declarations Page, if the check, draft, 
or remittance is not honored upon presentment, 
this policy may, at our option, be deemed void 
from its inception. This means that we will not be 
liable under this policy for any claims or damages 
which would otherwise be covered if the check, 
draft, or remittance had been honored upon 
presentment. 

If you tender a check to us for any full or partial 
payment of your premium, other than your initial 
payment. and the check is returned to us because 
of insufficient funds, a closed account, or a stop 
payment, a service charge will be added to your 
account balance. 

41 

CANCELLA TION 

You may cancel this policy by calling or writing us, 
and stating the future date that you wish the can
cellation to be effective. 

We may cancel this policy by mailing a notice of 
cancellation to the named insured shown on the 
Declarations Page at the last known address ap
pearing in our records. 

If you do not pay the required premium for this 
policy when due, we may cancel this policy at any 
time. 

We may cancel this policy for any reason within 
the first sixty (60) days of the policy period shown 
on the Declarations Page. After this policy is in 
effect for more than sixty (60) days, or if this is a 
renewal or continuation policy, we may cancel 
only for one (1) or more of the following reasons: 

1. you do not pay the required premium for this 
policy when due; or 

2. loss of driving privileges during the policy pe
riod, or, if this is a renewal policy, during the 
policy period or the one hundred eighty (180) 
days immediately preceding the effective date 
of renewal, through suspension or revocation 
of the operator's license of the named insured 
shown on the Declarations Page, or of any 
other operator who customarily operates a 
covered vehicle; or 

3. any other reason specified by law. 

We will mail notice of cancellation to the named 
insured shown on the Declarations Page at the 
last known address for the named insured appear
ing in our records. Notice will be mailed at least 
ten (10) days before the effective date of cancella
tion if this policy is cancelled due to: 
a. nonpayment of premium at any time during 

the policy period; or 
b. any reason within the first thirty (30) days of 

the policy period. 
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After this policy is in effect for more than thirty (30) 
days, or if this is a renewal or continuation policy, 
and we cancel this policy for any reason other 
than nonpayment of premium, notice will be 
mailed at least twenty (20) days before the effec
tive date of cancellation. 

If we have issued a policy evidenced by a written 
binder which contains a stated expiration date, no 
additional notice of cancellation or nonrenewal 
shall be required with regard to the coverage evi
denced by the binder. 

Upon cancellation, you may be entitled to a pre
mium refund. Our making or offering of a refund 
is not a condition of cancellation. We charge a 
fully earned policy fee for each policy term. 

If we cancel this policy for a reaSOn other than 
nonpayment of premium, any refund of the pre
mium and policy fee due will be computed on a 
daily pro-rata basis. The effective date of cancella
tion shown in a notice will be the end of the policy 
period. 

If cancellation is at your request, or if cancellation 
is for nonpayment of premium, you will be 
charged a policy fee. Any refund due will be com
puted on a daily pro-rata basis after deduction of 
the policy fee. Earned premium is calculated on a 
daily basis. 

NONRENEWAL 

If we decide not to renew or continue this policy, 
we will mail notice of nonrenewal to the named in
sured shown on the Declarations Page at the last 
known address appearing in our records. Notice 
will be mailed at least twenty (20) days before the 
end of the policy period. If the policy period is 
other than one (1) year, we will have the right not 
to renew or continue this policy only at each anni
versary of its original effective date or earlier if 
permitted by state law. 
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PROOF OF NOTICE 

Proof of mailing of any notice will be sufficient 
proof of notice. 

COVERAGE CHANGES 

If we make a change which broadens a coverage 
you have under this edition of your policy, 
without additional charge, you will receive the 
broadened coverage. The broadened coverage 
applies on the date the coverage change is imple
mented in your state. This provision does not ap
ply to a general program revision or our issuance 
of a subsequent edition of your policy. Otherwise, 
this policy can be changed only by endorsement 
issued by us. 

LEGAL ACTION AGAINST US 

We may not be sued unless there is full compli
ance with all the terms of this policy. We may not 
be sued for payment under Part I - Liability To 
Others until the obligation of an insured person 
to pay is finally determined either by final judg
ment against that person or by written agreement 
of the insured person, the claimant. and us. No 
one will have any right to make us a party to a 
lawsuit to determine the liability of an insured 
person. 

OUR RIGHTS TO RECOVER PAYMENT 

In the event of any payment under this policy, we 
are entitled to all the rights of recovery that the in
sured person to whom payment was made has 
against another. That insured person must sign 
and deliver to us any legal papers relating to that 
recovery, do whatever else is necessary to help us 
exercise those rights, and do nothing after an 
accident or loss to prejudice our rights. 

However, we may not assert rights of recovery 
against: 
1. any person who was using a covered vehicle 

with your express or implied permission 
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for any payment made under Part IV - Dam
age To A Vehicle; or 

2. the owner or operator of an underinsured 
motor vehicle, if the insured person under 
Part III - Underinsured Motorist Coverage pro
vides us with written notice thirty (30) days 
prior to entering into a settlement that an offer 
of settlement has been made by, or on behalf 
of, the owner or operator of an underinsured 
motor vehicle, and we do not elect to pay to 
the insured person an amount equal to the 
amount offered in full settlement by, or on 
behalf of, the owner or operator of the un· 
derinsured motor ve· hide. 

When an insured person has been paid by us un
der this policy and also recovers from another per
son, entity, or organization, the amount recovered 
will be held by the insured person in trust for us 
and reimbursed to us to the extent of our pay
ment. We shall be entitled to recovery only after 
the insured person has been fully compensated for 
damages arising out of the accident. 

If recovery is made by an insured person under 
this policy from a responsible party without our 
written consent, the insured person's right to pay· 
ment under Part II - Personal Injury Protection 
Coverage and Part IV - Damage To A Vehicle will 
no longer exist to the extent that our right of re
covery against the responsible party has been ad
versely affected. 

BANKRUPTCY 

The bankruptcy or insolvency of an insured person 
will not relieve us of any obligations under this 
policy. 

NAMED DRIVER EXCLUSION 

If you have asked us to exclude any person from 
coverage under this Policy, then we will not pro
vide coverage for any claim arising from an acci
dent or loss involving a covered vehicle or 
non-owned vehicle that occurs while it is being 

45 

operated by the excluded person. THIS IN
CLUDES ANY CLAIM FOR DAMAGES MADE 
AGAINST YOU, A RELATIVE, OR ANY OTHER 
PERSON OR ORGANIZATION THAT IS VICARI
OUSl Y LIABLE FOR AN ACCIDENT ARISING 
OUT OF THE OPERATION OF A COVERED VE
HICLE OR NON-OWNED VEHICLE BY THE EX
CLUDED DRIVER. 

NAMED OPERATOR - NON-OWNED 
VEHICLE COVERAGE 

If you elect Named Operator - Non-owned Vehi
cle Coverage, you agree with us that this policy is 
amended as follows: 

1. General Definitions: 

a. The general policy definition of "you" and 
"your" is deleted and replaced by the 
following: 

"You" and "your" mean the person shown 
as the named insured on the Declarations 
Page. 

b. The general policy definitions of "covered 
vehicle" and "non-owned vehicle" are de
leted and replaced by the following: 

"Covered vehicle" and "non-owned vehi
cle" mean any vehicle that is not owned 
by you, a relative, or your spouse, even if 
not residing in the same household as you. 

2. Part I - Liability To Others 

a. Additional Definition: When used in Part I, 
the definition of "insured person" and "in
sured persons" is deleted and replaced by 
the following: 

"Insured person" and "insured persons" 
mean: 
i. you, when operating or using a covered 

vehicle or non-owned vehicle 

46 

UW 0040 



with the express or implied permission 
of the owner; and 

ii. any person or organization with respect 
only to vicarious liability for an accident 
arising out of the use of a covered vehi
cle or non-owned vehicle by you with 
the express or implied permission of the 
owner. 

b. Exclusions: The following excfusion is de
leted from Part I: 

Coverage under this Part I, including our 
duty to defend, does not apply to: 
bodily injury or property damage arising 
out of an accident involving a vehicle 
while being used by a person while em
ployed or engaged in the business of seil
ing, leasing, repairing, parking, storing, 
servicing, delivering, or testing vehicles. 
However, this exclusion does not apply to 
you, a relative, or an agent or employee of 
you or a relative, when using a covered 
vehicle; 

and replaced by the following: 

Coverage under this Part I, including our 
duty to defend, does not apply to: 
bodily injury or property damage arising 
out of an accident involving a vehicle 
while being used by a person while em
ployed or engaged in the business of seil
ing, leasing, repairing, parking, storing, 
servicing, delivering, or testing vehicles. 

c. Other Insurance. The Other Insurance 
provision under Part I is deleted and re
placed by the following: 

OTHER INSURANCE 

Any insurance we provide shall be excess 
over any other applicable liability insur
ance, self-insurance, or bond. 
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3. Part" - Personal Injury Protection 
Coverage 

a. Additional Definitions: When used in 
Part II, the definition of "insured person" 
and "insured persons" is deleted and re
placed by the following: 

"Insured person" and "insured persons" 
mean you, when you sustain bodily injury 
while using or occupying an automobile 
other than one owned by you or a relative, 
or while not occupying an automobile. 

b. If you pay a premium for Personal Injury 
Protection Coverage, and it is shown on the 
Declarations Page, any insurance we pro
vide shall be excess over any other similar 
insurance or self-insurance. 

4. Part //I - Underinsured Motorist Coverage 

If you pay a premium for Underinsured Motor
ist Coverage, and it is shown on the Declara
tions Page: 

a. When used in Part III, the Additional Defini
tion of "insured person" and "insured per
sons" is deleted and replaced by the 
following: 

"Insured person" and "insured persons" 
mean: 
i. you; and 
ii. any person who is entitled to recover 

damages covered by Part III, because of 
bodily injury to you. 

b. The Other Insurance provision under Part 
III is deleted and replaced by the following: 

OTHER INSURANCE 

If there is other applicable underinsured 
motorist coverage, the total amount of 
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underinsured benefits recoverable from all 
sources by an insured person shall not 
exceed the amount provided by the one (1 ) 
policy with the highest limit of liability. If 
there is other applicable uninsured or un
derinsured motorist coverage, any insur
ance we provide shall be excess over any 
other collectible uninsured or underinsured 
motorist coverage. If there is other applica
ble uninsured or underinsured motorist cov
erage, we will pay only our share of the 
total benefits recoverable from all sources. 
Our share is the proportion that our Limit 
of Liability bears to the total of all available 
coverage limits. 

We will not pay for any damages which 
would duplicate any payment made for 
damages under other insurance. 

If you are injured while not occupying a 
motor vehicle, the coverage provided under 
this policy shall be excess to any uninsured 
or underinsured motorist coverage provided 
by a policy under which you are a named 
insured. 

BROADFORM NAMEP OPERATOR COYERAGE 

If Broadform Named Operator Coverage has been 
elected, this policy provides coverage only to the 
first named insured shown on the Declarations 
Page. All definitions of "insured person" are de
leted and replaced with: 

"Insured person" means the first named in
sured shown on the Declarations Page. 

CAUTION: If Broadform Named Operator Cover
age has been elected, this policy does not provide 
any coverage to a spouse or relative of the first 
named insured, persons operating a vehicle with 
the permission of the named insured, or occupants 
of a vehicle operated by the named insured. 
However, this does not affect the rights of recov
ery under Part I of an occupant of a vehicle oper
ated by the first named insured. 
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The following additional exclusions apply: 

1. No coverage is provided for damages arising 
out of any accident or loss occurring while 
the named insured is operating a motorcycle, 
moped, ali-terrain vehicle or motor home. 

2. No coverage is provided for damages arising 
out of any accident or loss occurring while a 
vehicle is being used by the named insured in 
connection with a business. 

3. No coverage is provided for damages arising 
out of any accident or loss occurring while 
the named insured is using a vehicle without 
the permission of the owner. 

4. No coverage is provided to anyone other than 
the named insured when operating a vehi

cle owned by the named insured. 

Any insurance we provide will be excess over any 
other collectible insurance, self-insurance, or 
bond. 

Secretary 
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RELEASE 

For the Sole Consideration of 

I:"X ~, -Dollars, 
l ~. 

and sufficiency whereof is he~JY acknowledged;. the undersigned hereby releases and forever discharges 

~Dctt'4f:? (I _ __ 5(?117-~ 

_h r (' heirs, executors, administrators, agents and assigns, and all other persons, firms or corporations liable or, 
who mIght be claimed to be liable, none of whom admit any liability to the undersigned but all expressly deny any liability, 
from any and all claims, demands, damages, actions, causes of action or suits of any kind or nature whatsoever, and 
oarticularly on account of all injuries, known and unknown, both to person and property, which have resulted or may in the 

'ure develop from an accident which occurred on or about the 

day of lc (tIP ,(year) (9'y J at or near (f) 01 (0 C/ (::/ /1 . 
This release expressly reserves all rights of the parties released to pursue their legal remedies, if any, against the 
undersigned, their heirs, executors, agents and assigns. 

Undersigned hereby declares that the terms of this settlement have been completely read and are fully understood and 
,Iuntarily accepted for the purpose of making a full and final compromise adjustment and settlement of any and all 
.~ims, disputed or otherwise, on account of the injuries and damages above mentioned, and for the express purpose of 

precluding forever any further or additional claims arising out of the aforesaid accident. 

Undersigned hereby accepts draft or drafts as final payment of the consideration set forth above. 

In Witness Whereof, 

--'- have hereunto set hand(s) and seal(s) this d J of day of tU arch ,(year) 200 J 

~resence of: /j 
-=::;;;:;;;.~ ~ Signed X ~il",-,-~4d1J~'""-:ttr<-=""'=:'..I.---,,-i~u;;I..,=U:=;.>.../)~-.. -VJ<+-' __ _ 

~ 7l ) 
? 0 dox / 5?'/!c) ~ tJ..JA 9fY Z6b Signed X~_/ ___________ _ 

Address 

160-57.17 10-98 Printed in U.S.A. 



HOLD HARMLESS AND INDEMNIFICATION AGREEMENT 

As part of the consideration of our agreed settlement of the 

claims of the undersigned arising out of an accident which 

on 0" about the A!f16 day 0!71~ 'f 
occurred 

/717, 
at or near ,/ll?--.LG;J r:> ;:C~ 
Washington, and in further considera tion of your not naming as 

payee on the settlement draft the persons or entities ·"ho may 

have a lien or claim to the settlement funds, the undersigned 

guarantee(s) that any and all persons, firms or corporations having 

or claiming to have liens under the statutes of the State of 

Washington for medical, dental, hospital, surgical, nursing or 

related services or facilities furnished to me, Jain pyYe 

-~~~-H~.:j---------------------' or any other type 
rising out of the treatment and/or damages which are 

the subject matter of this claim, including all liens of the state 

of Washington, the United states or any other agency or department 

and any other government liens or subrogation. claims, and any lien 

or subrogation rights of any kind or nature of any company or 

insurance company, will be paid and satisfied by the undersigned 

and the undersigned further agre~) to hold state ,Farm Mutual 

Automobile Insurance Company and "<V(/l e (I :;:::::>"S£1.11=t=t; 

harmless and indemnify State farm 

Mutual Automobile Insurance Company and p4 f11{1 !'0 // = M 114 
from any claims and any expenses 

related thereto, including costs and reasonable attorney fees. 

DATED this 

l~ Here 
/ 

Spouse 

day of 2.t:zJ/. 
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1 

2 

3 

4 

5 

6 

7 
Visiting Judge Brian Gain 

8 

9 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

10 
JANETTE LEDING OCHOA 

11 
Plaintiff 

12 
vs. 

13 
PROGRESSIVE CLASSIC INSURANCE 

14 CO., a foreign corporation, THE 
PROGRESSIVE CORPORATION, a foreign 

15 corporation, and PROGRESSIVE 
CASUALTY INSURANCE COMPANY, a 

16 foreign corporation, 

17 Defendants. 

18 

No.: 02-2-07712-7 

NOTICE OF DIRECT APPEAL TO THE 
SUPREME COURT 

Plaintiff/Appellant hereby gives notice of appeal of the trial court's 
19 

20 

21 

22 

23 

24 

25 

Conclusions of Law dated July 29, 2010 and the dismissal directed by those 

Conclusions of Law (copy attached). 

NOTICE OF DIRECT APPEAL TO THE SUPREME COURT 
Page 1 of 3 

n:\dick cases\ochoa v domino's, et al\pleadings\notice of 
appeal doc 

Richard B. Kilpatrick, P.S. 
1750 - 112th Ave. NE, Ste D-155 

Bellevue, WA 98004 
(425) 453-8161 

Fax (425) 605-9540 
Kilpatrick. d@comcast. net 
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2 Appeal is taken to Supreme Court State of Washington. 

3 DATED this~r)~ day of August, 2010. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

k, WSBA #7058 
Shannon M. Kilp trick, WSBA #41495 
Attorneys for Janette Ochoa/Appellant 
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Bellevue. WA 98004 
(425) 453-8161 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DECLARATION OF SERVICE 

The undersigned states that: 

I am over the age of 18 years, a citizen of the United States, not a party to 

this action, and competent to be a witness herein. That on the 26th day of August, 

2010, I caused to be delivered via Facsimile and U.S. Mail, a copy of the attached 

Notice of Appeal, addressed to the following: 

Douglas F. Foley, Esq. 
Douglas Foley & Associates, PLLC 
13115 NE4th ST#260 
Vancouver, WA 98684 

I certify that the preceding statements are true and correct under the laws of the 

State of Washington and under penalty of perjury. 

DATED this 26th day of August, 2010, at Bellevue, Washington. 

NOTICE OF DIRECT APPEAL TO THE SUPREME COURT 
Page 3 of 3 

nldick caseslochoa v dommo's. et al\pleadingslnotice of 
appeal doc 

" ~hL t-L tt U(.) \~ ~ Cit' 
a hleen f<flpatnc f1 

Legal Assistant 

Richard B. Kilpatrick, P.S. 
1750 - 112th Ave NE, Ste. 0-155 

Bellevue, WA 98004 
(425) 453-8161 

Fax: (425) 605-9540 
Kilpatnck.d@comcastnet 
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2 

3 

4 

5 

6 

7 

KlNG"'~ ... 

JUl 2 9 2010 

~,. --::,:-' COURT CLERK 

BEVEF,LY M~;J ENEBRAD 
DEPUlY 

C-Client 

Visiting Judge Brian Gain 

8 

9 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

JANETTE LEDING OCHOA 
10 

Plaintiff 
11 

VS. 
12 

PROGRESSIVE CLASSIC INSURANCE 
13 CO., a foreign corporation, THE 

PROGRESSIVE CORPORATION, a foreign 
14 corporation, and PROGRESSIVE 

CASUALTY INSURANCE COMPANY, a 
15 foreign corporation, 

16 Defendants. 

17 

No.: 02-2-07712-7 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

Following the Court's suggestion at the pre-trial conference held June 25, 
18 2010, the parties presented agreed Findings of Fact to the Court on July 29, 
19 2010 (except Progressive requested one addition to Findings 2 and one addition 

to Finding 18). The Court resolved those two requests~~ 
20 

21 

22 

23 Findings of fact and conclusions of law 
Page 1 of 5 

24 f:IocI108 (",,,.,g. - doc 

25 

Richard B. Kilpatrick, P.S. 
1750 - 1121h Ave. N.E .. Sle. 0-155 

BellevlJe. WA 98004 
(425) 453·8161 

Fax; (425) 605-9540 
Kilpatrick. d@comcastnet 



1 In order to obtain appellate guidance before conducting an expensive trial, 
the Court made the Conclusions of Law stated below. 

2 

I. FINDINGS OF FACT 
3 

1. The Plaintiff, Janette Leding Ochoa (hereinafter "Plaintiff'), was 
4 struck by an auto operated by Dawnell Smith (hereinafter "Smith") on June 24, 

1999 when Smith went through a stop sign.. &W1? ~ 
2. Dawnell Smith was the only ~t fault in the collision. 

5 

6 

7 3. Plaintiff suffered injuries in the collision and retained attorney Ben 

8 
\Vells of Wells & Hammer to represent her. 

9 4. At the time of this accident, Smith was delivering pizza for 
Domino's Pizza, Eastside Express in her own vehicle. 

10 

11 

12 

5. Smith carried a State Farm Mutual Automobile Insurance Company 
policy that applied to this accident. It provided liability coverage in the amount 
of$50,000 for each person and $100,000 for each occurrence. 

6. Evanston Insurance Company had a policy of insurance with limits 
13 of $1 ,500,000 which insured Eastside Express, Inc. for its liability for any non-

14 owned vehic.le driven on the job by an .!mijl<?YAee. 9Jf Eastside Express, Inc. /h-IL 
~~~ ~1J.l\l1 

15 7. The Evanston policy was applicable to the colhsion and the policy 
covered the vehicle Dawnell Smith was driving at the time of the incident since 

16 Dawnell Smith owned the vehicle and Dawnell Smith was operating the vehicle 
within the course and scope of her employment with Eastside Express. Dawnell 

17 Smith was not an insured under the Evanston policy. 

18 
8. Plaintiff Ochoa had a policy of insurance with Progressive Classic 

19 [nsurance Company which included Underinsured Motorist coverage for 
Plaintiff in the amount of $50,000. The complete policy is Exhibit B. 

20 

21 

22 

23 

25 

9. Ochoa made claims with Smith and Progressive. 

Findings of fact and conclusions of law 
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2 

3 

4 

10. On March IS, 200 I, Plaintiff provided Progressive the opportunity 
to buyout the tentative settlement with Smith for the State Farm limits of 
$50,000. Progressive declined by fax on lvlarch 20, 2001. 

11. On March 21, 2001 Ben \Vells had Ochoa sign a release provided 
by State Farm and settled all claims against Smith and State Farm for $50,000. 

5 12. On March 21, 2001 \Vells wrote Progressive providing a copy of 
the State Farm settlement documents and renewed the UIM claim. After 

6 confirming the Evanston policy applied Progressive thereafter took the position 
7 that to have a UIM claim the value of Ochoa's damages had to exceed the 

amount of both the State Farm policy and the Evanston policy combined, 
8 regardless of whether the Evanston policy covered Smith as an insured. 

9 13. Soon after providing the State Farm settlement information to 
Progressive, Wells Mote to Domino's Pizza Eastside Express to assert a claim 

10 for Ochoa. No offer was made. 

11 14. Wells withdrew from Ochoa's representation by June 21,2001 

12 
15. The release from State Farm \Vells had Ochoa sign to settle with 

13 Smith had language that Domino's Pizza Eastside Express claimed released it 
from anyc1aim. The Release is Exhibit C. 

14 
16. In June 2002 Ochoa sued and served Domino's Pizza Eastside 

15 Express. Attorney Ben Wells and Hammer & Wells were also named for any 
16 damages that may have been lost from Eastside Express by the release but the 

attorney and law firm were not served. Ochoa served Wells in February 2004. 
17 

17. When the dispute on the issue of the threshold for a VIM claim 
18 continued Plaintiff amended the complaint and added Progressive as a defendant 

in June 2004. 
19 

20 18. In January 2005 Ochoa settled her claims against Eastside Express 
for $25,000 and against Ben Wells and Hammer & Wells for $32,500 and both 

21 defendants were dismissed. Progressive was the only remaining defendant. 

22 

23 

25 

Plaintiffs recovery at that point was $107,500. 
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1 

2 

3 

4 

5 

19. Ochoa has asserted the value 0 f her damages a1 ways exceeded the 
$50,000 limits available to her from the State Farm policy and that her damages 
most likely exceeded $107,500. Ochoa always agreed and it is so found that her 
claims do not remotely exceed $1,550,000. 

II. CONCLUSIONS OF LAW 

6 1. The Evanston policy liability limit serves as an offset for the 
threshold for Ochoa's VIM claim regarding Dawnell Smith's liability. 

7 
2. The appellate resolution of this issue is central to either the 

8 necessity of any trial or one that is not useless. Pursuant to CR 54(b) there is no 
9 just reason for delay of entry of a fmal order. 

10 3. The pending trial date is stricken and stayed, and any other the 

11 

12 

13 

14 

15 

appropriate order regar~g dismissal shall be entered. 

DATED thi6y of July, 2010. 

16 Ichard B. Kilp rick 
WSBA No. 7058 

17 Attorney for Plaintiff Ochoa 

18 

19 

20 

21 

22 

23 

25 

defendants 
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