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RESPONSE TO APPELLANT’S OPENING BRIEF
I. INTRODUCTION

A. CONCESSIONS OF APPELLANT DIKING DISTRICT NO. 1:
The Opening Brief of Appellant Diking District No.1 [“DD-1”
hereafter] does not dispute the fact that it failed to provide to its property
owners notices and/or hearings prior to assessing “special benefits”
against their properties. It does not challenge the trial court's ruling that
notices and hearings were required prior to levying special benefit
assessments. Instead, DD-1 argues only that:
1. DD-1 illegal acts / omissions in levying special benefit assess-
ments are not judicially reviewable; and
2. If'the special benefit assessments are judicially reviewable, judi-
cial invalidation of current assessments resurrects prior special
benefits assessments made twenty five (25) years earlier, but long
abandoned.

Appellant DD-1's failure to assign error to or argue the “notice and

hearing” decisions of the trial court concedes those points.
B. DD-1 IGNORES APPLICABLE STATUTES:

Appellant DD-1 is a purely statutory creature, but the Table of
Authorities contained in DD-1's Brief does not identify . . . and the brief’s
argument does not include . . . a single citation to any statutory provision.
All of adiking district’s functions and powers are authorized, defined, and
limited, and all of an affected property owner’s procedural rights [includ-

ing appeal rights] are preserved in Title 85 RCW, Chapters 85.05, 85.18,



or 85.38 RCW. One cannot apply common law principles while ignoring
statutory requirements, as Appellant DD-1 attempts in its Brief.
C. BRIEFING PROTOCOLS:

This Brief will use the following abbreviations and protocols:
1. Diking District No. 1 of Island County will be referred to in this
brief as “DD-1.”
2. Respondents / Cross Appellants Citizens In Support of Useless
Bay Community and Robert and Judith Winquist will be referred to
collectively as “CSUBC,” unless the context requires otherwise.
3. Respondents ISLAND COUNTY, MARY WILSON ENGLE, ANNA
MARIA d NUNES and SHEILA CRIDER will be referred to collectively as
“Island County” unless the context requires otherwise.!
4, Respondent USELESS BAY GOLF and COUNTRY CLUB will
be referred to herein as “Golf Club.”
S. Diking District Resolutions will be identified as “DD-1 Resolu-
tion____”with the appropriate numerical identifier added. The numerical
identifier usually, but not always, consists of the year of adoption
followed by a number designating the sequence of DD-1 resolutions.
When a “resolution” number was not assigned by DD-1, those resolutions

will be referenced by date of adoption.

! The party designation on Appellant DD-1’s Brief Face-sheet is not accurate. The trial

court entered an Order Substituting Parties below. [09-2-00845 CP 68, page 80-82]
That Order was required because the offices of Assessor and Treasurer were changed
as aresult of the County’s November 2010 election. The newly elected County Officers
took officein early 2011. The face sheet for this Respondents’ / Cross Appellants’ Brief
and that used in the Island County Clerk’s “INDEX TO APPELLANT’S CLERK’S
PAPERS?” is accurate.



D. CITATIONS TO THE RECORD:

Neither party has relied upon transcripts of trial court proceedings,
because there was no trial or oral testimony below. Neither party relies
upon transcripts of proceedings before DD-1 because its “certified records”
did not include any transcripts. The appeal below challenges DD-1’s lack
of required process. DD-1's decisions on the merits — though erroneous
— are not reached because DD-1 failed to make any appealable findings
-of-fact or conclusions-of-law.

On November 17, 2011, the trial court clerk filed Clerk’s Papers
/ Index for Island County Superior Court Case No. 09-2-00845-5, and a
separate Clerk’s Papers/Index for Island County Superior Court Case No.
10-2-00754-1 [both cases on appeal herein]. The Court can see that the
two sets of Clerk’s Papers differ in terms of numbers, dates and location
of documents. Island County Cause No. 09-2-00845-5 had a much longer
duration than Island County Cause No. 10-2-00754-1, and contains more
items. The instruments listed on the two sets of Clerk’s Papers do not
correspond with the other. Thus, unless proper references to the record are
maintained in the parties' appellate briefs using the two different Clerk’s
Indexes, the Court and parties will be hopelessly lost.

CSUBC will adopt and utilize a shorthand method of referencing
the two trial court records, while maintaining the distinction between the
two records, as follows:

1. Citations to the record in Island Co. Case No. 09-2-00845-5 will read
— for example for the Petition/Complaint [09-2 CP-69, page 192];



2. Citations to the record in Island Co. Case No. 10-2-00754-1 will read
— for example for the Amended Petition/Complaint, [10-2 CP-4,
page 446].

II. OBJECTIONS TO AND MOTION TO DISMISS
DD-1'S IMPROPER OPENING BRIEF

CSUBC objects to the improper Opening Brief submitted by DD-1.
DD-1's Opening Brief includes no Assignments of Error. Additionally,
DD-1's references to the record do not identify which of the two trial court
records it references, or even which part of either of those two court
records it references.

CSUBC has filed a separate RAP 10.7 motion asking that Appel-
lant DD-1's Opening Brief be returned for correction, replacement or be
stricken. Depending upon DD-1's response to CSUBC's motion, and this
Court's ruling on that motion, the motion may preclude hearing the
Appellant DD-1's case on the merits. Accordingly, CSUBC moves in this
brief . . . pursuant to RAP 10.4(d) . . . that the DD-1 Opening Brief be
stricken and DD-1's appeal dismissed.

A. The Record Relied Upon:

This motion is based upon the Opening Brief filed by DD-1, which
includes no Assignment of Errors and which does not include required
citations to the record, all in violation of RAP 10.3(a) (4) and (5) and RAP
10.4(f).

This motion also relies upon the November 17,2011 “Appellant’s

Clerk’s Papers” [including the “Index to Appellant’s Clerk’s Papers™]



filed in this Court by Debra Van Pelt, Island County Superior Court Clerk.
Ms. Van Pelt filed “Appellants Clerk’s Papers” for each of two trial court
proceedings now on appeal: Island County Cause No. 09-2-00845-5 and
Island County Cause No. 10-2-00754-1.

This motion will also rely upon subsequent portions of this Court’s
record yet to be developed, which will include the requested court ruling
on CSUBC's RAP 10.7 motion and DD-1’s compliance or noncompli-
ance. If appropriate, this motion will be withdrawn.

B. Grounds for Relief Requested and Argument:
1. No Assignments of Error:

RAP 10.3(a)(4) requires the Opening Brief to include Assign-
ments of Error. King Aircraft Sales, Inc., v. Lane, 68 Wash.App 706, 846
P.2d 550, 22 U.C.C. Rep. Serv. 2d 515 (Div. 1 1993). Appellant’s
Opening Brief contained no Assignments of Error, it therefor submitted
an improper brief and it should be corrected or stricken pursuant to RAP
10.7
2. Improper Citations to the Record:

Appellant DD-1's Opening Brief cites to the record as though a
single trial court record existed. Throughout its “Statement of the Case”
[see Brief of Appellant — pages 2-5], DD-1 makes multiple citations to
the record by referencing only a single “CP,” and then only by page
number. DD-1 includes no information from which the other parties or the
Court can ascertain where in the actual trial court records support is found

for the statements alleged in DD-1’s Statement of the Case.



RAP 10.4(f) requires references to the record to be both by “part”
and “page.” DD-1 gives only a page number, providing no reference to
which of the two records it refers to, or which part of either record it refers
to. DD-1 leavesrespondents and the Court “guessing” about the supposed
support for DD-1’s factual and procedural contentions. This is an
especially serious flaw considering that DD-1 asks the Court to review
this case de novo and must demonstrate not only what it’s factual
allegations are, but that they are supported in the record, are uncontested,
are material, and entitle DD-1 to a judgment as a matter of law. If these
improprieties are not eliminated prior to setting this case for oral argu-
ment, this Court should strike DD-1's Opening Brief and dismiss its
appeal.

ITI. RESPONDENTS’ STATEMENT OF ISSUES

Issue No. 1: Do controlling statutes contemplate review of ben-
efit assessment process and decisions by writ of review? Yes, they do.

Issue No. 2: Did DD-1 proceed illegally when it failed to pro-
vide affected property owners notice or hearing as it was statutorily and
constitutionally required to do prior to making its project and benefit
assessment decisions? Yes, it did.

Issue No. 3: Is the decision of Diking District No. 1 to deprive
property owners of required notice or hearing an act/ omissionreviewable
by statutory writ? Yes, it is.

Issue No. 4: If a Diking District adopts special benefit assess-

ments against property in the District without first providing notice and



hearing, are the benefit assessments null and void? Yes, they are.

Issue No. 5: Ifillegal action by DD-1 is not subject to review by
statutory writ, are its illegal acts/omissions reviewable pursuant to the
court’s inherent constitutional power as requested in the Petitions? Yes,
they are.

Issue No. 6: Does “invalidation” of challenged DD-1 resolu-
tions result in arevival of prior DD-1 benefit assessments? No, it does not,
at least not those urged by DD-1.

Issue No. 7: Does DD-1 improperly seek an advisory ruling
regarding a resolution not challenged in the Petition filed in this case and

not supported by pleadings or record? Yes, it does.

IV. RESPONDENTS’ STATEMENT OF THE CASE
A. HISTORICAL FACTS:

1. Judicial Formation and Original Assessment:

DD-1 is located in southwest Whidbey Island and includes prop-
erty, including that owned by CSUBC members, fronting on Deer Lagoon
and Useless Bay, parts of Puget Sound [09-2 CP-11, page 195-240 ];
[10-2 CP-10, page 112-158 ].

Formation of DD-1 occurred in 1914 pursuant to Chapter 117,
laws of 1895 [now codified in RCW 85.05]. A Petition was filed with the
Island County Board of Commissioners, and that Board issued its ORDER
approving formation of DD-1 on March 16, 1914. CSUBC asks the Court
to judicially notice that Island County Order, a copy of which is attached

to this brief at Appendix (“A”). Thereafter, voters approved formation of



the district. That Order describes boundaries for DD-1 encompassing
743.64 acres, of which 460 acres were considered benefitted by construc-
tion of the dike. [09-2 CP-19, page 241-258 ]; [10-2 CP- 13, page 159-
176].

Subsequently, pursuant to Chapter 117, laws of 1895 [now codi-
fied at RCW 85.05.090 — 85.05.120, copy attached hereto at Appendix
(“B”)], the DD-1 petitioned Island County Superior Court to approve its
proposed improvements and to establish special benefits for DD-1 prop-
erty owners. The enabling laws also provided for a judicial proceeding to
make subsequent amendments as needed. RCW 85.05.130

In 1915, the legislature enacted RCW 85.05.070 —RCW 85.05.079
[laws 1915, ch. 153 §§ 2-10], creating limited authority to diking districts
seeking to undertake construction of any drainage system. The statutory
drainage system approval process requires notice and a hearing to simul-
taneously determine:

e to commit the diking district to any drainage system construction;
and

e to determine how to finance and pay the costs of the system,
including special benefit assessments for each parcel.

The 1915 enactment also provided for separate benefit assessment
and fund-segregation between monies intended for drainage functions
and diking functions. RCW 85.05.077

From 1914 until several decades later, the statutory process de-

scribed above was the only process governing diking district creation, its



authority and its establishment of benefit assessments.

In 1951 [Laws 1951, ch. 45] the legislature enacted an optional
method for assessing properties if those properties were at risk of inunda-
tion by tidal or flood waters [codified at RCW 85.18.010-85.18.900].
Chapter 85.18 RCW includes its own notice, hearing and judicial appeal
provisions.

In 1985 the legislature enacted Ch. 85.38 RCW [Laws 1985, ch
396], an additional method for various special districts, including diking
districts, to organize and operate. This latter enactment repealed certain
provisions of RCW 85.05, but did not repeal RCW 85.05.070-85.05.079
governing the process for approving construction and financing of drain-
age systems. The interplay of these sometimes confusing statutory
provisions will be described in more detail in the Cross Appeal portion of
this brief.

CSUBC members live along Sunlight Beach, a neighborhood
situated on a large spit of land that juts out from the Whidbey Island main
shoreline, and which extends westerly between Deer Lagoon [on the
North] and Useless Bay [on the South]. The plats, road, spit, Deer Lagoon
and Useless Bay are described and depicted in the Petitions / Complaints
filed in the two actions below. [09-2 CP-69, page 716 ];[10-2 CP-4, page
446] These plats existed when DD-1 was created. Sunlight Beach Road
traverses the approximate center of the spit, with residential lots on both
the North [Deer Lagoon] and the South [Useless Bay] sides of the road.

DD-1 includes some, but not all, of the residences along Sunlight Beach



Road, excluding the western-most parcels. [09-2 CP-92, page 83-91 ];
[10-2 CP- 45, page 73-81].

After its formation, DD-1 constructed a dike northward from the
Sunlight Beach spit and across Deer Lagoon, which prevented tidal
inundation of the lowland property behind (Easterly) of the new dike. The
pending appeals do not include issues relating to dike construction or dike
maintenance assessments. [09-2 CP-69, page 716-771]; [10-2 CP-4, page
446-416, and 10-2 CP 46, page 73-81]

2. Past Drainage Systems in Deer Lagoon:

In 1931, DD-1 constructed a gravity flow drainage system under
the dike [near its Northern terminus] so that fresh surface water from the
East side of the dike could discharge westerly under the dike directly into
Deer Lagoon, and from there to surface flow across Deer Lagoon into
Useless Bay. [09-2 CP-69, page 716-771]; [10-2 CP- 4, page 446-451]
The 1931 DD-1 resolution to authorize construction ofthe 1931 drainage
system and to make benefit assessments was adopted pursuant to RCW
85.05.070-85.05-079. A copy of that 1931 Resolution is attached at
Appendix (“C”). The Court can see that the Resolution does not classify
the platted lots in Sunlight Beach or Sunlight Beach Addition as "benefit-
ted properties."

In 1944, DD-1 constructed a different gravity flow drainage
system which included tidal gates to drain fresh water from the East
(landlocked) portion of Deer Lagoon directly under Sunlight Beach Road

[near the 1914 dike’s Southern terminus] with its outfall directly into
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Useless Bay. This latter system is still in place and has adequately drained
the landlocked portion of Deer Lagoon East of the dike and continues to
do so. [09-2 CP-11, page 195-240]; [10-2 CP- 10, page 112-158 ]

The pending appeals do not involve the 1914 dike and original
drainage system, nor the 1931 or 1944 drainage systems. In fact, at least
as early as 1994-1995, DD-1 was levying no benefit assessments related
to any drainage system. [09-2 CP-11, page 195-240 and CP 50]; [10-2 CP-
10, page 112-158] A copy of DD-1’s 1994 and 1995 levy requests to
Island County are attached at Appendix (“D”).

The Useless Bay Golf Club borders Deer Lagoon to the North.
Much of its land is lowland, and in the 1960's it installed and operated its
own drainage system to pump surface water from the East side of the 1914
dike into Deer Lagoon west of that dike. That system included a drainage
ditch that ended in a small pond where the Golf Club collected surface
drain water and then pumped it over the dike. DD-1 continued to use its
own separate and pre-existing gravity flow drainage system under Sun-
light Beach Road to the South. The DD-1 gravity flow drainage systems
have always adequately drained surface water from behind (Easterly) of
the 1914 dike. [09-2 CP-11, page 195-240]; [10-2 CP-10, page 112-158]
Approximately 5,000 acres of upland property contribute surface drain-
age from four (4) basins. Those drainage basins include approximately
744 acres of territory within DD-1, which itself includes the approximate
460 acres benefitted by the dike according to the 1914 formation docu-

ments. [see Appendix (“A”)]
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3. The Current Drainage System:

DD-1 never constructed, owned nor operated a pumping system to
drain fresh surface waters until it committed by contract to construct,
maintain and operate such a system in 2004 when it entered into a contract
with the Respondent Golf Club and Respondent Island County. [09-2 CP-
11, page 195-240]; [10-2 CP-10, page 112-158] This 2004 contract and
2006 Amendment are attached hereto at Appendix (“E”). The contract
speaks for itself, but generally committed DD-1 to the construction,
maintenance, and cost of providing a pumping drainage system designed
to resolve present and future surface drainage problems of the Golf Club
and the larger drainage basins within Island County. A July 2010 DD-1
chronology includes historical information and describes the nature and
cause of drainage increases in the basin, and historical negotiations to
resolve differences between DD-1, the Golf Club and Island County. [09-
2 CP-11, page 195-240]; [10-2 CP-10, page 112-158] For the Court’s
convenience, a copy of that chronology is attached at Appendix (“F”).
B. PROCEDURAL FACTS:

1. No Notice and No Hearings Provided to Property Owners:
DD-1 financed its $414,000 drainage system venture by securing

a short-term loan from Whidbey Bank [see Appendix (“E”)]. There
followed over the next four years what can only be fairly described as a
flurry of confusing, inconsistent and contradictory DD-1 resolutions
regarding benefit assessments in order to pay for the construction, the

financing and the operating costs for this drainage pumping system. DD-
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1 provided no notice or hearings to property owners of its decision to
construct, of its decision to finance construction with Whidbey Bank, or
of its many subsequent decisions to assess special benefits against citi-
zens' properties.

2. Writs and Declaratory Judgments Requested:

The Petitions in both cases below [CSUBC et al.] requested either
or both review by statutory writ or by constitutional writ. In both cases,
the Petitioners alleged that DD-1 had failed to provide statutorily and
constitutionally mandated notice and hearing prior to levying special
benefit assessments, which statutory notice and hearing are required prior
to committing to constructing a drainage system. RCW 85.05.071

In addition, CSUBC requested declaratory relief that the 2004
contract [amended in 2006] with the Golf Club and Island County
exceeded the jurisdiction of DD-1 and was an ultra vires act. In addition,
CSUBC sought a declaratory judgment that, as applied by DD-1, RCW
85.18 “benefit assessments” that were levied solely based on appraised
value were not “special benefit” assessments but rather were unconstitu-
tional ad valorem property taxes, a claim the trial court did not reach.
3. The Agency “Record”

DD-1 did not relinquish its record below willingly. CSUBC’s
Complaint in Island County Superior Court Case No. 09-2-00845-5
requested either or both a statutory or constitutional writ of review.
CSUBC's proposed writ of review in that case specifically would have

required DD-1 to provide its record relating to the challenged 2004
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drainage project decision and all of its record relating to its 2008 resolu-
tions, benefit determinations, benefit rolls, notice, minutes, transcripts,
evidence considered and objections lodged. [09-2 CP-84, page 653-662]
DD-1 however had other ideas.

On January 13, 2010 legal counsel for DD-1 filed an attorney’s
declaration, attaching a copy of a “1986” Resolution that was not authen-
ticated and was not complete. [09-2 CP-21, page 565-581] DD-1 also
presented its own proposed Order and Writ of Review [redefining the
scope of the requested writ against itself] and the trial judge signed
preliminary show cause orders [09-2 CP-61, page 469] and writs [09-2
CP-94, page 467] as proposed by DD-1 in that case. CSUBC objected, of
course, to the entry of any preliminary order that purported to adjudicate
the merits of any issues not before the court for decision at that time,
especially considering that at that time the purpose of the orders was to
obtain the DD-1 record so that review on the merits might be obtained.
[09-2 CP-79, page 557; 09-2 CP-80, page 498; 09-2 CP-55 , page 443}
Eventually, the trial court came to understand that the “1995” DD-1
resolutions and the “1986” DD-1 “resolutions were not challenged in
either case below; it was only those resolutions levying special benefit
assessments to be collected in years 2009, 2010 and 2011 that were under
review, and those are the resolutions invalidated by the trial court’s final
judgments. [09-2 CP-41, page 20-23]; [10-2 CP- 21, page 20-22].

DD-1 “Certification” of its record in Island County Superior Court

CaseNo.09-2-00845-5 consisted of only seventeen (17) pages of “record.”
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This DD-1 record included portions of some 1995 resolutions, several
single page resolutions adopted by DD-1 in 2007 and 2008, two pieces of
correspondence and some published notice of “meetings.” [09-2 CP-50
and CP 53] The DD-1 record submittal was notable for what it did not
include:

¢ No notices of 2008 hearings;

e No minutes or transcripts of 2008 hearings;

e No “1986” resolution and no later resolution referring to a “1986”

resolution;

e No benefit rolls;

e No levy or benefit certifications to Island County; and

e No working papers to evidence how “benefits” were established.

The “record” submitted by DD-1 in Island County Superior Court

Case No. 10-2-00754-1 was essentially the same, though it included for
the first time, and without explanation, a copy of a “1986” incomplete
resolution with a new “benefit roll” for 2011 based upon current assessed
values. [10-2 CP-5, page 253-298] Again, it included portions of some
1995 resolutions but was again notable for what it did not include:

e No notices of 2010 hearings;

¢ No minutes or transcripts of 2010 hearings;

e No documents to complete the “1986” resolution;

e No 2010 levy certifications to Island County; and

e No working papers to evidence how “benefits” were established.

The DD-1 record submittal was woefully inadequate and incom-
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plete. An especially glaring omission from DD-1's “record” submittals
was its failure to include its June 8, 2006 minutes and its June 8, 2006
Resolution electing to finance its future operations pursuant to RCW
85.38.140 through RCW 85.38.170, which CSUBC itself did provide.
[09-2 CP-19, page 241-258]; [10-2 CP-13, page 159-176] A copy of the
DD-1 June 8, 2006 minutes and resolution are attached at App. (“G”).
All of the relevant DD-1 resolutions were attached as exhibits to
the Petitions/Complaints filed below and/or were included in DD-1’s
“certified record” and/or attached to supporting affidavits filed in Island
County Superior Court Case No. 09-2-00845-5 and Island County Supe-
rior Court Case No. 10-2-00754-1. DD-1 filed no answers to the Com-
plaint below and did not otherwise subsequently contest the authenticity
of those attachments to CSUBC's Petitions, which were provided from
DD-1 records in any event. [09-2 CP- 69, page 716-776]; [10-2 CP-34,
page 471-476, CP 4, and page 446-451]
For the Court’s convenience, the following resolutions are
attached in these Appendices:
e “1995” DD-1 resolution is attached hereto at Appendix (“H”);
e The 2007-2008 DD-1 Resolutions are attached collectively at
Appendix (“T”);
e DD-1resolutions 2010-1 and 2010-2 are attached hereto at Appen-
dix (“J”); and
e A copy of the abandoned “1986” resolution relied upon by DD-1

is attached hereto at Appendix (“K”).
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4. Untrue / Unsupported Statements in Appellant’s Brief

(a) Appellant Misrepresents the Pleadings

It is not often that a statement in a brief is simply false, but that is
the case with two claims made in Appellant DD-1's “Statement of the
Case.

The first untrue statement in the DD-1 Opening Brief is its
characterization of CSUBC’s claims. That procedural mischaracterization
is made on page 4 of DD-1's Brief that stated as follows:

“In that action [Island County Superior Court Case No.
09-2-00845-5] CSUBC sought judicial review of various
decisions made by the District many years before . . . the 1986
decision to assess certain properties for drainage system
improvements; and the 1986 determination that the base
benefits conferred on the same properties for diking and
drainage improvements were equal to the properties’ true and
fair value."

CSUBC did not challenge the 1986 resolution. CSUBC chal-

lenged the assessment decisions made in 2008 purportedly supporting the
2009 benefit collections. [09-2 CP-69, page 71]

It was DD-1 that attempted to insert issues regarding a 1986
resolution, using a declaration of legal counsel as the vehicle for doing so.
[09-2 CP-21, page 565-581] In fact, as noted above, CSUBC objected
when DD-1's legal counsel attached a copy of the 1986 resolution to his
January 19, 2010 declaration. CSUBC objected to the language that DD-
1 included in its proposed “Order on Show Cause” and CSUBC asked the
trial court to reconsider inclusion of language regarding that 1986 resolu-

tion. [see record references in part “3. Agency Record” above]
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In addition, CSUBC opposed DD-1’s own Motions for Partial
Summary Judgment motion in both cases below, which DD-1 based
primarily on the supposed “continuing validity” of the 1986 resolution.
[09-2 CP-31, page 299-311]; [10-2 CP-16, page 242-252]. CSUBC
resisted those Reconsideration Motions. [09-2 CP74-, page 178-189];
[10-2 CP-39, page 101-111]

(b) Appellant DD-1 Misrepresents Facts

The second untrue statement in DD-1's Opening Brief is a factual
claim made on page 3 of Appellant’s Brief that: “The District therefore,
has used the RCW 85.18 assessment method for drainage assessments
since 1986.” This is simply a false statement, as is readily apparent from
areview of the record — Appendices ("D") and ("G") through ("J") —to
this Response Brief. The truth, as disclosed in the record, is as follows:

e DD-1 made no drainage assessments for some years, at least in
1994 - 1996 [see Appendix (“D)];

e Itisalsoapparent thatthe DD-1’s“1995 formula” was not, and did
not purport to be, based on RCW 85.18. DD-1 was free-lancing in
1995, complying with none of its statutory options [see Appendix
(“‘H”);

e The June 8, 2006 resolution constituted an express DD-1 election
to operate exclusively under RCW 85.38.140,not RCW 85.18 [see
Appendix “G”];

e None of the 2007 through 2008 DD-1 resolutions refer to any part

of the so-called “1986 resolution.” Resolution 2007-4 attempted
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to levy against “all parties within the district,” whereas RCW
85.18 is exclusive to inundated properties [see Appendix (“I”")];

e Next, DD-1 Resolution 2008-4 rescinded DD-1’s prior June 8§,
2006 RCW 85.38 “election.” DD-1 Resolution 2008-4 expressly
attempted to re-establish what DD-1 called its “historic method,”
including the self-serving — and nonsensical — statement that the
“1995 formula” complied with requirements of RCW 85.15, RCW
85.16, and RCW 85.18 [see Appendix “I"];

e Ten days later, on October 2, 2008, DD-1 adopted DD-1 Resolu-
tion 2008-5 “rescinding” both its June §, 2006 RCW 85.38.140
election and rescinding DD-1 Resolution 2008-4. Resolution
2008-5 referred to “the “1995 Resolution” but did not adopt that
“formula.” [see Appendix (“I”)]; and

e On the same day — October 2, 2008 — DD-1 adopted DD-1
Resolution 2008-6 purporting to adopt a “benefited area” and
assess according to the “method adopted in 1995.” It incorrectly
asserted that the “1995 method” complied with RCW 85.18. It
included the statement that the “1995 method of assessment was
last employed by the District in 2001,” without clarifying what
“assessment method,” if any, was “employed” by DD-1 after 2001
[see Appendix (“I”)].

Similarly, the Petition / Complaint filed by CSUBC in Island
County Cause No. 10-2-00754-1 challenged DD-1 Resolution 2010-1 and

Resolution 2010-2. No “challenge” to a 1986 resolution was made. In
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fact, DD-1 Resolution 2010-1 is the first time the DD-1 commissioners
even mentioned a “1986 resolution” in any of the confusing 2007 through
2010 DD-1 levy resolutions.

The Court should be aware of two realities concerning that DD-1
resolution 2010-1: First, DD-1 borrowed by reference a “formula” from
the 1986 resolution, but did not otherwise recognize any ongoing validity
of the 1986 Resolution. Second, DD-1 amended Resolution 2008-6,
which had itself adopted by reference a “1995” formula, but did not
mention a “1986 resolution.”

The balance of DD-1 Resolution 2010-1 confuses matters further
by mentioning, but not deciding, a convoluted system of “credits” and
adjustments to compensate property owners for over-assessments col-
lected in 2009 and 2010 (pursuant to DD-1 Resolution 2008-6). Finally,
DD-1’s Resolution 2010-2 imposed a second 2010 request of

“$24,820.00 . . . for maintenance, administrative, and
operation expenses, assessing the roll of benefitted properties
at 100% of the true and fair value as approved by the Board in
the Resolution of the Board adopted on July 10, 1986.”

The DD-1 Commissioners did not consider the “1986 resolution”
to have continuing validity; they considered it as a source from which they
might currently borrow some, but not all, content.

It is simply untrue that DD-1 operated under the authority of RCW
85.18 from 1986 to the present. In fact, the actual “arguments” now made
in this Court were first made by DD-1 in its Motion for Partial Summary

Judgment in the proceedings below. [09-2 CP- 31, page 299-311]; [10-2
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CP-16, page 242-252]

DD-1 seeks salvation in the “1986 resolution,” and makes that

resolution central to the argument it makes in its Opening Brief. But, the

record regarding that “1986 resolution” is incomplete and inadequate for

any purpose. The “1986 resolution:"”

refers to 1986 benefit rolls that are not provided;
refers to a “benefitted area” without providing the map;
applies only to the gravity flow tidal gate drainage system, not to
the costly new pumping drainage system,;
adopts 1986 assessed property values, not 2008 — 2010 assessed
property values actually being certified by DD-1 in current DD-1
Resolutions 2008-6, 2010-1 and 2010-2;
does not demonstrate that DD-1 ever “certified the “1986 resolu-
tion” as state statutes require; and
does not demonstrate that Island County ever levied any benefit
assessments based upon a “1986 resolution.”

V. SUMMARY OF CSUBC's ARGUMENT
Review by either statutory or constitutional Writ of Review is
proper in this case. Benefit assessments were made. RCW 85.05
and RCW 85.18 provide for broad de novo judicial review by writ;
A diking district’s decision to ignore statutory and constitutional
process is not a “legislative” decision. If it were, it is an illegal
decision reviewable by constitutional writ;

2008 through 2010 assessed values cannot be employed ina “1986
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resolution” without first providing new notice and hearing to
amend the “base benefit” adopted in 1986;
4. “Invalidation” of DD-1 2008 and 2010 benefit assessment Reso-
lutions does not revive prior benefit assessment resolutions. Ifa
prior valid “legislative act” is revived, it is DD-1's June 8, 2006
Resolution electing to finance pursuant to RCW 85.38; and
5. DD-1's argument does not defend its invalidated 2008 and 2010
Resolutions; it seeks an improper “advisory” opinion that a 1986
resolution is effective prospectively.
VI. ARGUMENT
A. Standard of Review
CSUBC agrees that the standard of review from a trial court
summary judgment ruling is de novo and that facts are viewed most
favorably to the non-moving party. Touchet Valley Grain Growers, Inc.
v. Opp & Seibold General Const., Inc., 119 Wash.2d 334, 341, 831 P.2d
724 (1992). Withrespect to its appeal of the trial court's denial of its own
motion for partial summary judgment, DD-1 is the moving party [with
respect to CSUBC’s summary judgment motion, CSUBC is the moving
party, but there are no material disputes of fact: notice and hearing were
admittedly denied by DD-1 to property owners].
Appellant DD-1’s misrepresentation of the record below does not
count to create disputed factual issues or to support DD-1’s arguments.
CR 56(e) requires that factual assertions be supported by competent

evidence admissible as part of the record. There is no record to support
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DD-1’s factual misstatements in its Statement of the Case, and the record
that does exist clearly contradicts those misstatements.

Unfortunately, as indicated above, DD-1 failed to provide an
adequate record to support its arguments for applicability of a “1986
resolution.” Moreover, DD-1 seeks an advisory ruling in this Court. Its

arguments fail due to both factual inadequacy and legal defects.

B. REVIEW BY WRIT OF REVIEW
IS / WAS APPROPRIATE

1. Applicable Statutes Contemplate a Writ of Review Process

DD-1 has conceded that it “intended” at all times to adopt benefit
assessment resolutions pursuant to RCW 85.18. DD-1 should have
argued the statute, rather than the common law.

RCW 85.18.100 reads in pertinent part:
“RCW 85.18.100 Review to Superior Court—How taken

The decision of the board of commissioners upon any
objection made within the time and in the manner prescribed
may be reviewed by the superior court of the county wherein
the property in question is located, upon appeal thereto taken
in the following manner: Any person aggrieved must file his
petition for writ of review. . . ” [emphasis added]

This statutory section goes on to say that the court “shall forthwith
grant such petition if correct as to form and content.” DD-1 raises only the
single question of whether a statutory writ of review is appropriate to
review the District’s RCW 85.18 assessment decisions, and raises no
other issues. The statute could not be more explicit. The writ of review

process is not only appropriate, it is the only way to bring an appeal of a
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benefit decision made pursuant to that statute. RCW 85.05 is in accord.
RCW 85.05.076.

2. De novo Review Mandated By Statute Is Inconsistent with
Appellant’s “legislative” arguments.

“RCW 85.076. Resolution to construct drainage system—
Appeal to supreme court—trial de novo

. .. The hearing in said superior court shall be de novo
and the superior court shall have power and authority to
reverse or modify the determination of the commissioners and
to certify the result of its determination to the county auditor
and shall have full power and authority to do anything in the
premises necessary to adjust the assessment upon the lots or
parcels of land involved in the appeal in accordance with the
benefits.” [emphasis by italics added]

“RCW 85.18.100 Review by superior court — How taken.

The decision of the board of commissioners upon any
objection made within the time and in the manner prescribed
may be reviewed by the superior court of the county wherein
the property in question is located, upon appeal thereto taken
in the following manner: Any person aggrieved must file his
petition for writ of review with the clerk of the superior
court......... ” (emphasis by italics added)

“RCW 85.18.130. Review by superior court—scope—
judgment

At the trial the court shall determine whether the
board has acted within its discretion and has correctly
construed and applied the law. 1f it finds that it has, the
finding of the board shall be affirmed; otherwise it shall be
reversed or modified. The judgmentofthe court may change,
confirm, correct, or modify the values of the property in
question as shown upon the roll, and a certified copy thereof
shall be filed with the county auditor, who shall change,
modify or correct as and if required.” (emphasis by italics
added)
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“RCW 85.18.140. Appellate review

Appellate review may be sought as in other civil cases:
Provided however, That review must be sought within fifteen
days after the date of entry of the judgment of the superior
court. The Supreme court or the court of appeals, on such
appeal, may change, confirm, correct or modify the values of
the property in question as shown upon the roll. A certified
copy of any judgment of the supreme court or the court of
appeals shall be filed with the county auditor...... ” (emphasis
by italics added)

The legislature could not have been more explicit: diking district
commissioners “construe and apply” the law when making benefit assess-
ments, review by writ of that decision is appropriate, and review is de
novo. These decisions are quasi-judicial, not legislative.

The construction and interpretation of statutes and the provisions
of the constitution is a judicial function. Blanchard v. Golden Age
Brewing Co., 188 Wash. 396, 415, 63 P.2d 397 (1936)

The legislature did not—and could not—deprive the court of its
obligation to review the statutory or constitutional validity of a special
assessment. Scott Paper Co. v. Anacortes, 90 Wn.2d 19, 33, 578 P.2d
1292 (1978).

3. Courts Historically Made Assessment Decisions

Washington courts have always had jurisdiction to establish spe-
cial benefit assessments within diking districts. RCW 85.05.090-.120
Though the power is not used as much as it historically was, that power
still exists. The same statutes provide for robust judicial involvement in
reviewing diking district assessment decisions at both the superior court

and appellate court levels. The DD-1 decision clearly satisfies the four-
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parttest laid outin Williams v. Seattle School District, 97 Wn.2d 215, 218-
19, 643 P.2d 426, 429 (1982), to wit:
(1) Whether a court could have been charged in the first instance with
making the agency’s decision — it was;
(2) Whetherthe decision is one which historically has been performed
by courts — it has;
(3) Whether the decision involves the application of existing law to
past or present facts — it does; and
(4) Whether the decision resembles those that are the ordinary busi-
ness of courts as opposed to those of legislators or administrators
— it does.
Even DD-1 admits [at page 8 of DD-1’s Opening Brief] that the
process of applying a ‘law” to particular property is “quasi-judicial.” Of
course, that is exactly what DD-1 does when it determines benefits, and

a statutory writ was appropriate to review that decision.

4. DD-1 Unreasonably Splits Hairs Between “legislative” and
“quasi-judicial” where functions are commingled

The applicable statutes require a single notice and a unified single
hearing to decide all assessment issues. Selection of RCW 85.18 as the
“method” cannot be divorced from the “assessment,” as the statute
contemplates a single unified and mutually dependent decision on both
points following a hearing. RCW 85.18.030

Similarly, RCW 85.05.074 requires that a decision to construct a
drainage system be combined with the decision on how to finance — how

to assess benefits. Just as applicable statutes contemplate a single quasi-
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judicial hearing to decide all issues, RCW 85.18.100 contemplates a
single review by writ of review. The same is true of the decision to
construct and assess benefits for a drainage system. RCW 85.05.074.
Even where notice and hearing are provided, all applicable statutes
contemplate a single review proceeding by writ on the merits. RCW

85.18.100.

5. DD-1 Decision To Ignore The L.aw Was Judicial,
Not “Legislative.”

When one understands that the request for review by writ was
triggered because DD-1 had deprived CSUBC of notice and hearings. . .
and statutory appeal rights as well. . . DD-1’s effort to hide behind a
“legislative” shield crumbles. Choosing to ignore statutory and constitu-
tional procedural mandates does not constitute a “legislative” decision.
The trial court held — as this Court must — that DD-1 cannot levy
assessments without complying with statutory notice and hearing require-
ments. Questions pertaining to constitutional limitations and statutory
authority are issues of law to be determined de novo by the courts. Okeson
v. City of Seattle, 150 Wn.2d 540, 548-49, 78 P.3d 1279 (2003)

Deprivation of notice and an opportunity to be heard prior to
assessing a burden against property violates fundamental due process
rights protected by the Washington State Constitution. Pratt v. Water
Dist. No. 79, 58 Wn.2d 420, 363 P.2d 816 (1961). Heavens v. King
County, 66 Wn.2d 558, 404 P.2d 453 (1965), The same rights are
guaranteed by the United States Constitution. Londoner v. Denver, 210

U.S. 373,28 S.Ct. 708, 52 L.Ed. 1103 (1908). In fact, until notice and an
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opportunity to be heard is provided to property owners, no assessment can
be considered levied, and cannot be collected. Cowlitz County v. Johnson,
2 Wn.2d 497, 503, 98 P.2d 644 (1940).

Even if DD-1's decisions were “legislative,” the courts still retain
power to review it if the action was illegal or arbitrary and capricious.
Legislative action is arbitrary and capricious if it is a willful and unreason-
able action, without consideration and regard for facts or circumstances.
Palermo at Lakeland, LLC v. City of Bonney Lake, 147 Wn.App. 64, 76,
193 P.3d 168 (2008)

The record in this case shows that DD-1 willfully and capriciously
deprived its property owners of statutory and constitutional notice and
hearing rights. The primary usefulness of DD-1’s “1986 resolution” [at
Appendix (“K”) hereto] is to demonstrate in spades that DD-1 was aware
of the requirements for notice and hearing, and that it was aware of the
need to consider evidence and enter findings-of-fact supported by evi-
dence. The record also shows that DD-1 was aware from its 1931
resolution [at Appendix ("C”) hereto] of the parallel requirements due
property owners prior to entering upon construction of any system of
drainage or assessing for its cost. The 2008 through 2010 DD-1 Resolu-
tions [at Appendices ("I”) and (“J”)] challenged and invalidated in this
case are obviously the result of arbitrary and capricious conduct by DD-

1, and must be reviewed whether or not they are considered “legislative.”

6. A Writ is Also Appropriate Pursuant to the Court’s Inherent
Jurisdiction

This is also an appropriate case for exercise by the trial court and
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this Court of inherent power contained in Washington Constitution
Article Four to review arbitrary and capricious or illegal action by writ.
Even if the “decision” below were considered a “legislative” decision, it
would still be subject to inherent judicial review jurisdiction.

Evenifno statutory right of appeal is created by the legislature, the
courts still possess inherent jurisdiction to review either administrative or
“legislative” decisions that areillegal. Williamsv. Seattle School District,
supra at page 220; Ker-Belmark Constructin Companyv. City of Marysville,
36 Wash.App. 370, 674 P.2d 684 (1984). While a showing that a
deprivation of a “fundamental” right is not necessary, the courts should be
more likely to utilize its inherent review power where such important
rights are implicated. Williams v. Seattle School District, supra at page
221-223.

As indicated in paragraph 5 above, the decisions appealed do
deprive CSUBC (and its members) of fundamental due process rights, in
addition to the fundamental statutory rights included in RCW 85.18 and
RCW 85.05.

Constitutional writs should be issued to review illegal agency
decisions. Clark County Public Utility District No. 1 v. Wilkinson, 139
Wn.2d 840. 991 P.2d 1161 (2001). In the unlikely event that the Court
determines that review is not available by statutory writ, it should review

the decisions of DD-1 pursuant to its inherent constitutional power.
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C. COMMON LAW GENERALITIES RELIED UPON
BY APPELLANT DD-1 DO NOT CONTROL OVER
PECIFIC STATUTES AND CASE 1AW

The common law cases, especially the out of state cases cited in
DD-1’s Opening Brief cannot control the specific statutory requirements
and the applicable Washington and Federal cases cited in Parts "B" above.
Relying upon generalities [such as citing to cases and treatises concerning
the limits of initiative/referendum power] while ignoring applicable
statutory and case law does not get DD-1 where it seeks to be, i.e., to be
shielded from the power of the Courts to protect the property owners
against illegal government agency action.

D. APPELLANT’S “INVALIDATION” ARGUMENTS FAIL

1. Diking District Seeks Relief Beyond the Pleadings and Beyond
the Record

DD-1 does not explain in its Opening Brief . . . as it also did not
explain in its Partial Summary Judgment Motion below . . . exactly what
relief it expects the Court to give regarding DD-1's “1986 Resolution.”
DD-1 appears to be seeking a declaratory judgment not sought in any
pleadings as required by RCW 7.24, and without meeting the many RCW
7.24 requirements. What DD-1 seeks is an improper “advisory” opinion.
Seattle First Nat. Bank v. Crosby, 42 Wn.2d 234, 254 P.2d 403 (1953);
Walker v. Monroe, 124 Wn.2d 402, 879 P.2d 920 (1994).

Contrary to DD-1's “Statement of The Case,” CSUBC did not file
pleadings putting a “1986 resolution” at issue, and neither did DD-1. For

that matter, DD-1 did not file any pleadings, except to make and respond
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to motions, at which time it “slipped” the 1986 Resolution in attached to

a declaration of legal counsel [over CSUBC’s objections].

In its Opening Brief, DD-1 cites a number of cases for the

proposition that “repealing” legislation, if found to be invalid, does not

repeal the earlier legislation, which survives. Palermo v. City of Bonney

Lake, supra; Bank of Fairfield v. Spokane County, 173 Wash. 145,22 P.2d

646 (1933); Texas Co.v. Cohn, 8 Wn.2d 360, 112 P.2d 522 (1941); Boeing

Co. v. State of Washington, 74 Wn.2d 82, 442 P.2d 970 (1968).

A number of differences — other than the obvious legislative

nature of the “repeals” in those cases — exist. In each case:

the governing body behaved as though its prior enactments sur-
vived;

the legislative body had taken steps to enforce its prior enactments;
the validity of the prior enactment was at issue in the case on the
merits and was established;

the prior enactment was complete and whole;

the actual litigation over the question of enforcing the prior
enactment was involved; and

clear relief was requested.

The “1986 Resolution” is Not Complete and Is Not “Legislation”

DD-1’s record does not supply basic requirements:

(a) The “1986 roll” Is Not “Legislation:

As argued in Part "B" above, the benefit assessment cannot be

considered “legislation” in the State of Washington. DD-1 admits as much
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at page 8 of its Opening Brief where it acknowledges that the application
of the assessment to particular property is quasi-judicial. That is exactly
what the 2008 and 2010 DD-1 resolutions do, by their terms. They apply
a statutory assessment alternative to properties owned by CSUBC mem-

bers and other property owners included within the “benefit area.”

(b)  Validity of the “1986 Resolution™ Is Not Established By
The Record:

The version of DD-1’s “1986 resolution” included in the record is
not complete. DD-1 provides no record to establish the critical missing
parts —the benefitroll allegedly identified and adopted in that resolution,
the benefitted area map, and copies of the certification — all of which are
required, but are missing parts before an RCW 85.18 resolution is
complete. Without the benefit roll, for example, it is impossible to
determine what properties are ostensibly subject to DD-1's 1986 “resolu-
tion.” That is, of course, a statutory requirement. RCW 85.18.020-030.
The missing 1986 roll was required to have been certified to the Island
County Auditor. If, and only if, the certification occurs, the adopted roll
can serve as the “base of benefits” for future purposes. RCW 85.18.080.

The “1986 Resolution” is, on its face, applicable only to the
gravity flow / tidal gate drainage system. DD-1 has never amended the
“1986 resolution” to broaden it to include the pumping drainage system
subsequently constructed. [See Appendix (“K”)]

In fact, DD-1’s Opening Brief does not even argue for validity of
the “1986 resolution” so much as show that the trial court first “bought”

the argument [CP 09-2 CP 60, page 472-473] before rejecting that
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argument in the Final Judgments the trial court entered in both cases. [09-

2 CP-41, page 20-23]; [10-2 CP-21, page 20-22]

(c) The “1986 Resolution” Cannot Adopt 2008 Or Later
Assessed Values:

DD-1 has produced arecord in Island County Superior Court Case
No. 10-2-00754-1, that shows that it is levying benefit assessments
measured by current year’s assessed values, not according to the “1986”
base benefit. [Compare Appendices (“I"”) and (“J””) with Appendix (“K*)]
See also the Declaration of Robert Winquist [at 09-2 CP- 19, and CP-11];
[10-2 CP-10 and CP 13].

RCW 85.18.060 prohibits DD-1 from changing its base benefits
without first providing notice and a new hearing prior to adopting an
amended, changed or supplemental roll affecting such improved proper-
ties. DD-1’s 1986 resolution cannot support its actual levy assessments,
and the Court cannot allow it to avoid the required statutory amendment
process by providing an advisory opinion that sanctifies DD-1's 1986
resolution.

(d) DD-11Is Not Entitled To An Order On this Issue:

DD-1's Opening Brief does not describe the relief it expects and
provides no authority for such advisory relief as its brief implies. What’s
worse, DD-1 needsno “order.” Justas the government entities in Palermo
v. City of Bonney Lake, supra; Bank of Fairfield v. Spokane County, supra,
Texas Co. v. Cohn, supra; and Boeing Co. v. State, supra, moved on to

utilize their “revived” authority, DD-1 must be required to do the same.
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Ifits “1986 resolution” actually controls present assessments, DD-1 needs
no court order. The issue may or may not arise, but if it does, all property
owners — including those not parties to this dispute — should be able to
argue based on then existing facts, uncluttered by an advisory opinion.

A dispute over a present application of the “1986 resolution,” or
some modified form of it, will not be justiciable until such time as DD-1
acts to impose it. Until then, a dispute over some form of the “1986
resolution” cannot be considered justiciable because it cannot meet the 4-
part test for justiciability, to wit: there mustbe (1) an existing dispute; (2)
parties with genuine opposing interests, (3) involving direct and substan-
tial interest, and (4) a decision that will be final and conclusive. Walker
v. Munro, supra. (1994)

(e) The “Invalidity Revival®” Stops in 2006, Not 1986

The doctrine asserted by DD-1 does not deliver it back to the
perceived safety of the “1986 resolution.” It would get them back to the
law as it existed at the time of invalidation. That is the DD-1’s June 8,
2006 resolution to operate under RCW 85.38.140-170. [see Appendix
(“G™)]

Moreover, the doctrine applies only to legislation that has been
“invalidated.” There are numerous DD-1 special benefit assessment
resolutions between 1986 and 2008, none of which were ever invalidated.

[see Appendices (“D”), (“H”), (“I”"), and (“J”)]

VII. CONCLUSION TO CSUBC's RESPONSE

DD-1 has not provided the Court with adequate authority or an
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adequate record to establish that its partial summary judgment motion
should have been, or should be, granted. Ithasnot provided the Court with
adequate authority or record to establish that the trial court’s granting of
CSUBC's summary judgment motion should have been, or should be,
reversed. Appellant DD-1's Appeal should be dismissed. It has provided
no record nor authority from which the Court can enter an advisory

opinion. DD-1’s appeal should be dismissed.

RESPONDENT / CROSS APPELLANT CSUBC'S
OPENING BRIEF

I. INTRODUCTION

Respondents / Cross Appellants CSUBC and Winquists will
utilize in their Opening Brief the same protocols and comments contained
in the Introduction to their Responding Brief above.

I1. ASSIGNMENTS OF ERROR

Assignment of Error No. 1: The trial Court erred by denying
CSUBC’srequest for a statutory or constitutional writ of review to review
DD-1’s contract decision to undertake construction of a drainage system.

Assignment of Error No. 2: The trial court erred in dismissing
by summary judgment CSUBC’s declaratory judgment claim that the
Diking District contract to construct a drainage system was ultra vires and
void.

IT1. ISSUES RELATED TO ASSIGNMENTS OF ERROR

Issue No. 1: Does RCW 85.05.070-85.05.079 limit the power

of a diking district to construct any drainage system?
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Issue No. 2: Does a contract committing a diking district to
construct a drainage system constitute an RCW 85.05.071 “Entering
Upon Construction of Any System of Drainage?”

Issue No. 3: Was DD-1 statutorily required to give property
owners notice and a hearing prior to entering into a construction

contract or constructing a drainage improvement?

Issue No. 4: Was DD-1’s contract committing to construct

and operate a drainage system a void ultra vires act?

Issue No. 5: Should the courts review such acts by Writ of
Review or Declaratory Judgment when requested by property

owners who have been deprived of statutory and constitutional rights?

IV. STATEMENT OF THE CASE

CSUBCrelies upon the STATEMENT OF THE CASE included in
its Responding Brief above and makes the following additions applicable
solely to this Cross Appeal but supplements it herein.

CSUBC’s petitions below asked the trial court to issue a statutory
or constitutional writ of certiorari to review a 2004 contract [amended in
2006] between DD-1, Respondent Island County, and the Respondent
Golf Club to construct a drainage system.

CSUBC also asked the trial court to issue a declaratory judgment
declaring that contract ultra vires. [09-2 CP-69, page 716]; [10-2 CP-4 ,
page 446] The trial court declined to issue a writ to review that action.

[09-2 CP-, page 716]; [10-2 CP-4 , page 446]
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It is not disputed that DD-1 did not provide RCW 85.05.071 or
RCW 85.18.030 notice or hearing.

V. ARGUMENT
A. STANDARD OF REVIEW
The standard of review from a trial court summary judgment ruling
is de novo and facts are viewed most favorably to the non-moving party.
Touchet Valley Grain Growers, Inc. v. Opp & Seibold General Const.,
Inc., supra. ( 1992).
Issues of constitutional limitations and statutory authority are

issues of law to be determined de novo on appeal. Williams v. Seattle

School District, supra. (2003)

B. THE 2004 CONTRACT IS ULTRA VIRES and VOID

The statutory and constitutional requirements of notice and
hearing due a property owner prior to levying special benefit assessments
against him or his property have been argued extensively above. The issue
argued here, though similar, is distinct — going to the power, or lack of
power, of a diking district to enter into a contract requiring the
construction of a drainage system. Like almost all of the issues involved

in this appeal, this issue is statutory in nature.

“RCW 85.05.071 Resolution to construct drainage system.

Before entering upon the construction of any system
of drainage for the land situated within such diking district,
the commissioners thereof shall adopt aresolution which shall
contain a brief and general description of the proposed im-
provement, a statement that the costs thereof shall be paid by
warrants drawn and payable in like manner as for the original
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construction of the dikes of such district, and fixing a time and
place within such district for hearing objections to such
proposed improvement or for the proposed method of paying
the costs thereof. The time so fixed shall be not less than thirty
days or more than sixty days from the date said resolution shall
be adopted. Such resolution may be adopted by the commis-
sioners upon their own motion and it shall be their duty to
adopt such resolution at any time when a petition signed by the
owners of sixty percent or more of the acreage within such
diking district is presented, requesting them to do so.”
(emphasis by italics added)

“RCW 85.05.072 Resolution to construct drainage system
— Notice of hearing.

Notice of the hearing shall be given by posting in
three public places within the district a true copy of the
resolution signed by the commissioners of the diking district
and attested with the seal thereof, which notice shall be posted
for at least ten days prior to the day fixed in the resolution for
the hearing. Notice shall also be published at least once in a
newspaper of general circulation in the district at least ten
days before the date of the hearing.” (emphasis by italics
added)

It should be noted at this point that the legislature created an

optional method of levying assessments against inundated properties.
Chapter 85.18 RCW The many requirements of that statute have been
thoroughly discussed above. Also, several other notice and hearing
requirements of Chapter 85.18 RCW, Chapter 85.38 RCW and ofboth the
Washington State and U.S. Constitutions have been discussed above.

This argument focuses narrowly on the single issue of the drainage system

authority imposed by the state legislature on diking districts.

It should also be noted that, although the adoption of Chapter 85.38

RCW [Laws 1985, ch. 396] affected the repeal or amendment of several
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sections of RCW 85.05, it did not repeal these sections limiting the
authority of diking districts to enter into construction of any drainage
system. Those provisions still stand as continuing limitations on the
power of diking districts, where drainage systems are being considered.
Even where a diking district chooses to assess benefits pursuant to RCW
85.18 or RCW 85.38, RCW 85.05.071 continues to operate as a limitation
on the diking district’s drainage system authority.

Repeals by implication are not favored, and a general statute does
not repeal a special statute, unless plain legislative intent to repeal is
expressed. Bank of Fairfield v. Spokane Co., supra. (1933)

Obviously, the fact that Laws 1985, ch. 396 expressly repealed and
amended some provisions of RCW 85.05, while leaving those applicable
to this issue unaffected, constitutes persuasive — if not conclusive —
evidence of legislative intent: the legislature intended that RCW 85.05.070
through RCW 85.05.079 would continue to limit the power of diking
districts to construct any drainage system.

A local government’s power to levy special assessments or taxes
depends upon the existence of statutory delegation ofthat power. Troutman,
Assessments in Washington, 40 WL Rev. 100 (1965)

That rule necessarily includes statutorily-imposed limitations on
the power delegated by the legislature. In the case of the delegation to a
diking district to construct a drainage system, the diking district has no
authority to construct that which is not preceded by the statutorily-

required hearing. RCW 85.05.071.
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It is not entirely clear what the trial court’s reasoning was in
denying CSUBC’s request for review by writ of DD-1"s failure to provide
the hearing, because the statute both requires the hearing and contem-
plates judicial review of RCW 85.05.070-.079 decisions of diking
districts. Moreover, the combined hearing to decide to construct and how
to pay for the drainage system is a very serious right.

When hearing rights are denied, important citizen rights fall.
When a property owner is provided the right to challenge a benefit
assessment together with the drainage system, in this instance he raises a
question of fact by providing expert testimony. Bellevue Associates v.
Bellevue, 108 Wn.2d 671, 741 P.2d 993 (1987) The same expert can be
utilized to challenge both the project and the proposed assessment in the
combined hearing.

Until challenged at the hearing, a “presumption” exists that the
assessment is valid, but once it is challenged, the burden of proof switches
to the local government to prove the existence of a benefit by competent
evidence to establish an increase in the fair market value of the owner’s
property after creation of the benefit, as opposed to its value before
creation of the benefit. Bellevue Plaza v. Bellevue, 121 Wn.2d 397, 403
P.2d 662 (1993).

This is why conducting the RCW 85.05.071 hearing is so impor-
tant, and why the legislature made it a pre-condition to the exercise by a
diking district of the power to construct any drainage system.

But, whether or not review occurs by statutory or constitutional
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writ, the issue should still be determined pursuant to the requested
declaratory judgment challenging the ultra vires contract. [09-2 CP-69,
page 716]; [10-2 CP-4 , page 446]

One who is specially affected by an act or omission of a local
government in levying a special assessment or tax has standing to bring
a declaratory judgment challenge. Heavens v. King Co. Library District,
supra. (1965)

To the extent that the trial court’s “writ” decision affected the
declaratory judgment claim at all, it establishes that CSUBC had ex-
hausted any potential remedies but that none existed, and that they have
satisfied both standing and exhaustion requirements. Reeder v. King
County, 57 Wn.2d 563, 358 P.2d 810 (1961)

Relief declaring the 2004 contract void as an ultra vires act is
required by the failure of DD-1 to meet statutory obligations imposed
upon the exercise of that power. It matters little whether the remedy is
imposed pursuant to statutory writ, a constitutional writ, or a declaratory
judgment. What matters is that DD-1, Island County and the Golf Club
not be allowed the benefits of a contract that DD-1 had no authority to
make.

VI. CONCLUSION

Appellant / Cross Respondent Diking District No. 1 of Island
County, Respondent / Cross Respondent Island County, and Respondent
/ Cross Respondent Useless Bay Golf and Country Club, Inc. made the

2004 contract to pass drainage system costs over to DD-1 and a handful
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of its property owners without satisfying state law requiring DD-1 to first
hold public hearings to approve and pay for the drainage system.

These parties knew and/or should have known of the limits on
diking district power to construct such a system. In fact, DD-1 produced
a “1986 resolution” [at Appendix (“K”)] and a “1931 resolution” [at
Appendix (“C”)] that show that it was well aware of the statutory
constraints on its drainage powers.

The contract exceeded DD-1’s delegated power. An Order should
be entered quashing that contract.

DATED this 24th day of February 2012.

ROWLEY & KLAUSER, LLP

Robert C. Rowley, WSBA % Tdmes J. KlauseY, WSBA #27530
Co-counsel to&Kespohdents / Cross Appellants
Citizens in Support of Useless Bay Community and Winquists
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INDEX TO APPENDICES

Appendix Description of Appended Instruments / Documents

A 1914 Order creating Diking District No. 1

B RCW 85.09.090, RCW 85.05.100, RCW 85.05.110, and
RCW 85.05.120

C 1931 RCW 85.05.07-85.05.076 drainage system
resolution of Diking District No.1

D 1994-1995 DD-1 levy requests—no drainage

E 2004 — 2006 drainage system contract, DD-1,
Island County, and the Golf Club

F 2010 Diking District letter to US Army Corps of
Engineers with historical chronology

G 2006 DD-1 RCW 85.38.140 Election

H 1995 DD-1 Resolution

I 2007 — 2008 DD-1 assessment requests

J 2010 DD-1 assessment resolutions

K “1986 resolution” attached to the Ellerby declaration
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' BEFORE THE BOARD OF COUNTY COMMISSIONERS,OF ISLALD -COUHTY-"ﬁwnyjon.

, .

IR RBBNBRDRONBNTRN B AGTARNRRRTRNS

In the matter.of the Petition

[ _of O R D E R ,
HERBERT WEEDIN,at al.,for tnc
formhtion of diking district,
in Ibland Coudty,Washington,

...I‘p.!ll.lll.l.....ll‘l.'...‘l!
'

Low on uhiﬂ lﬁth day of March A b, 1914 t"le pet.it.ion of Herbt.rt
Weedin and others for the format.ion and establlshncut of & diking
district out . of - that portion of Ieland Couiity,State of Washington, -

.1~-re‘in.1.fter described,coming on regularly for hearing before the

Boar,h of County Comnissioners of 'Ialand County,State of Vashington,
and iaft.evr considering all the evidence adduced upon such henring !
aaidf Roard of County Commiesioners do find the i‘ollowing_facts:-
Pl
é ' . 1.
That said petition, together with tne notice of tune time and
plucr of the hearing tlereo;\.waa publiahed for two weeks in two
auccbasive issues of The Langley Islander,a weekly newapaper
‘printcd published and of general circulation in Island c«:unty.
StatL of Washington,and in atl respects in accorqance wita the -
requ%lrement.s of the statute in such case made and provided.
: 11, T
Fhut the portion of Isiand CountyTState of \.aenington herein-
uftch' described,coutaine £ 1zmanitants and that 2§
free}mldera reside within tne boundar*-ea of said proposed district,
aond tnat wmpFrxckyxnt t‘:e owners of a. majority of the acreage of
eaid, portion of said Island (:ount.y de?ire t':at the same be orgq.n-*l _' N
1zed| into a diking district under thellaws of the State of Wash- .
i'lgt;on and tnat t.‘ne land 1uc1uded wit?ﬂ.n the ‘boundaries ol sald
proploaed dis-rict low marsh land and hubjcct to overflow from and
to b,e covered by sea-water,and that 11’ a proper dike 15 constructed
abou%t the same,sald land will not be ;hu'bgect to overflow and will

appenox A /,/ 2




come highly productive and the value tihereof will be very materially

sireased,

111,
“That the boundaries of sald Diking District,which the petitioners

‘ein desirzd to have established and foxmed, are hereboy cat.ablished
i dcfined as follows,to-wit:=-

Commepcing at tne Nortmneast corner of Section 18,in Township
Horth of Range 3 East W, M, ,in Island County,State of Wasliington,
Tunning tnence South to the Northeast cormer of the Southeast
rter of thes Southeast quarter of said section 18 Thence West to
1‘ortlmest corner ofi the Soutneast quarter of the Southeast quar-
of said Section 18;Thence Socuth to the Northwest corner of Lot 4,
Sectiop 19,township and Range aforesaid;Thence Eest to the East
ndary line of said Section 19;Thence South to the Southeast cor-
of salld Lot 4;Thence West to the meander line of said Lot 43
nce in a Nurtmac gterly direction,fdllowing the meanderline, to
extreme westerly point of Lot 1,in Section 19,aforesald; Thence
a nort erly direction to the meander cornexr of Lot 4 in said )
tion IE 4n the West boundary thereof ;Thence Horth,along the Vest
ndary line of said Section 18,to the Southwest corner of the North
f of tne Northwest quarter of the Morthwest quarter of Section
aforesaid;Thence East to the Southeast corner of the North half
the Nortlwest quarter of the Northwest quarter of said Section 18;
ace liorth to the North boundary line of said section 18;Thence
t to the Portheast corner of the Northwest quarter of said Sec-
1 18; T}lem‘e Eapt B0 roda;Thaence lJorth 30 rods;thence Eaat 50 rods;

1ce somth 30 rods,and thence East to the point of commencement.
.a:lning aLout 743,64 acres of land,

. : A
. - .

1V,
That the number of aores of land that will be benefited by
b !

\ proplioaéd system of dikes,as ascertalned and determined by

: Poard of County Commissioners,are gé Q acres,
That ithe names of all the freeholders,reaiding in the Xihitw
proaosed diking district and within the boundaries as heredn-

re dclscribed are a8 follows,to-wit:«

ohlwee and }Mary Kohlwes, bhis wife;T.E, Biankenburg.Emil Gabeléin
Zmilile cabelein,his wife Arthur Gabele n aud Kinnie Gatelein,
wife;Thomas .To!.ma A.F, Birkenholz C.E, A kerman and Kary Acker-
his wufe Richard Schumac"ner and Dora Sf humacher,nis wife;
Bchurdacher and Julia Schumacher his wife;W.J, Weedin and lae
in,niig wife;Rhoda B,Cram and Bernie gr her husband;Herbert
in;El a Yay l'elinday and c Jlelinday her huaband, and Adolph

s M‘M ﬂv&l"‘& W\M\M,WM
,QG*MM&MO\ o %, /v’ﬂzéu\ ‘ |

.
N

-
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mennions to protect the lend included therein from overflow and
12 Toute over which said dike shall be constructed and the termini

ietreof ehall be as naar as practivable as follows,to-wit:-
]

Commencing at the point of intersection of the South boundary
ne of the Southeast quarter of the Noriheast quarter of Section
1,Townghip 29 North,of Range 3 East W, M, ,with the wmeander line
.ong tpe waters of Useless Bay;Thence in a Northwesterly direction
.ong the sand spit for a distance of approximately four thousand
tet;Thence Nortlh acrods sald sand splt to the shore of Deer lagoon;
ience in a northerly direction across the channel of Deer Lagoon
> & point not more than three hundred feet West from the point of

e btqff on Lot 4,Section 18,Township 29yRurxe North,Range 3 East,

e
VII,

Thét said proposed system of diking,and the formation and esta-
lishmént of such diking district,will be conducive to the public
calthiwclfare and convenlence,increase the public revenue,and be
f spepial beneflt to the majority of the land included within the
ald b%undariea of paid proposed district hereby establiehed.

' VIII,

Td&t tne petitioners who signed sald petition are the awnera
;f afglcast a majority of the acreage:of the land included within
'

‘he s#id proposed diking district,

If I3 THEREFORE ORIERED by the Boérd of County Cqﬁmissionere
of Isiand County,State of Washington,in regular meeting assembled
that ;hese findingse be enterqd on the records of said Board,

I&'IS FURTHER ORDZRED that the bou?darles of sald proposed
Dikin& Dietrict be and the same are he*eby established and defined
as 1% paragraph 1II of said findings %cscribed;and that the ﬁame‘
cf séid propbaed Diking Distrlct'be,an: the sald district shall
hcrcéfter be known and designated a@, Diking District No,l of the

CounTy of 1stand of the State of Washington,

e e t— ey . € VL™
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. VI,

That said system of diking shuall consist of a dike of pufficient
dimentions to protect tlie land included therein from overflow and
the route ov‘gr witich said dikt} shall be constructed and the termini
t;:;ereof’ shall .‘be as near as practivcable as followa,to-wit:.

Commencing at the point of intersection of the South boundary

‘line of: the Southeaet quarter of the Norithemst quarter of Section

?feet;Th]ence Korth acrods said sand gpit to the shore of Deer lagoon:

19,Township 29 North,of Range 3 East W M, ,with the meander line
along tpe waters of Useless Bay;Thence in a Northwesterly direction
along the sand spit for a distance of approximately four thousand

thence in a northerly direction across the channel of Deer Lagoon
to a pdint not more thun three hundred feet West from the point of
the bl‘l‘rf on Lot 4,Section 18,Township 29¥Rurxxe North,Range 3 Xast,

i
Vi1,

Tha;t said propoped system of diking,and the formation and eeta-

blishmént of such diking district,will be conducive to the puktlic-

hcalth’Welfare and convenience,increase the public revenue,and bve
of ape}:ial veneflt to the majority of the land included within the
sald b%undarics of said proposed district hereby establiched.
: VIIiI,
Tniat tne petitioners who signed sald petition are the ownera

of at }least a majority of the acreage-of the land included witnin
I ;

the s?id proposed diking district,

1T 1S THERSFORE ORDERED by tie Board of County Colimi se1 oners
of Isiand County,State of Washington,in regular meeting assembled
that ;#.heee findings be entered an the records of said Board.

11:!“]5 FURTHER ORDFRED that the ‘bomlpdariee of gaid proposed
Dikin;; District be &and the same are he#eby established and defined
a8 1q yaragreph I1I of said findings éescribed;and that the n'a.meA
cf aaiid proposed Diking District ;be,an.fl the said district shall
hcrcﬁi.fter be knoﬁn and .designated a8, iki.:‘:g District ¥Wo,l of the

coun(‘(,v of Istand of the State of Washington,

.; Fow
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IT I3 FURTHER ORDERED by said Basrd of County Commissinnens
that an clectign e held in said proposed diking district for
the purpose of determining whether the same shall be organized
as diking. district under tne provisions of \Chapter CXVII of

R~ —— 7T T R,

the s\easion laws of the year 1895, of the lawas of the state of

Tt

..aehington.and the acta and parts of acts amendatory thereof and
supplemental thereto,and for the further purpoeh of choeing at
such election three commissioners who shall be known and deaisnated

as "Dike Commissioners"for said diatrict proposed to be organized,

That said election be held on the z ! day of »A.D,1914,
w T8 Hefiv, [P oo

Withixi the limits o( anid proposed diking district, and that at

P R

i
{Bald election the polls bs open from 9 o'clock A.M. to 7 o'clock

\P.M.,apd that the voters at sald election shall cast ballots
Eﬂhich }ahall contain the words *"Diking Dietrict,'yee“ or “Diking
‘\m etriét,r;o" and also the ngmes of the persons voted for for
fomnd ssicnere of said Diking Diastrict,

oo 1..15 FUNTHER ORDERED that _ ‘/%45/’ Q@%M and

1’1“: /qrﬂg&rw be,and thsy hereby are,appointed

udges Afor said election,and that 8\/-4w;(“ %MW ve,

ad he hereby 1, appoin*ed 1nspector for said election and that
im.«[w—- }1’1 1ol and / z ZZO%W

i
,and they nereby are,appointed clerks for said Zlection.

S L

\ It is Further Qrderdd that noticc of :said election be given
H . :
i the xi;anner required by law,

i . )4’ f 6 2 z/v/iz/vv'— .
1ARD OF 'COUNTY COKYISSIOUERS '
)

.Lf Chatrman.
“ISLAYD COUNTY,WASHIGTON:

i
)

// %M P RS St
— _,Q/Jo e id '7770//,?1)

co},mty Auditor and Clerk of
the Board,

esty |
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APPENDIX "B"

RCW 85.09.090, RCW 85.05.100, RCW 85.05.110, and
RCW 85.05.120
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RCW 85.05.090 Petition for improvement -- Contents.

Whenever it is desired to prosecute the construction of a system of dikes within said district, said
district, by and through its board of commissioners, shall file a petition in the superior court of
the county in which said district is located, setting forth thercin the route over which the same is
to be constructed, with a complete description thereof, together with specifications for its
construction, with all necessary plats and plans thereof,, together with the estimated cost of such
proposed improvement, showing thercin the names of the landowners whose lands are to be
benefited by such proposed improvement; the number of acres owned by each landowner, and
the maximum amount of benefits per acre to be derived by cach landowner set forth therein from
the construction of said proposed improvement, and that the same will be conducive to the public
health, convenience and welfare, and increase the value of all of said property for purposcs of
public revenue. Said petition shall further set forth the names of the landowncrs through whose
land the right-of-way is desired for the construction of said dikes; the amount of land necessary
to be taken therefor, and an estimate of the valuc of said lands so sought to be taken for such
right-of-way, and the damages sustained by any person or corporation interested therein, if any,
by reason of such appropriation, irrespective of the benefits to be derived by such landowners by
reason of the construction of said system. Such estimate shall be made, respectively, to each
person through whose land said right-of-way is sought to be appropriated. Said petition shall set
forth as defendants therein all the persons or corporations to be benefited by said improvement,
and all persons or corporations through whose land the right-of-way is sought to be appropriated,
and all persons or corporations having any interest therein, as mortgagee or otherwise, appearing
of record, and shall set forth that said proposed system of dikes is necessary for the protection of
all the lands from overflow described in said petition, and that all lands sought to be appropriated
for said right-of-way are necessary to be used as a right-of-way in the construction and
maintenance of said improvements; and when the proposed improvement will protect or benefit
the whole or any part of any public or corporate road or railroad, so that the traveled track or
roadbed thereof will be improved by the construction of said dikes, such fact shall be set forth in
said petition, and such public or private corporations owning said road or railroad shall be made
parties defendant therein, and the maximum amount of benefits to be derived from such
proposed improvement shall be estimated in said petition against said road or railroad.

[1895¢ 117 § 9; RRS § 4258. Formerly RCW 85.04.050, part.]

RCW 85.05.100
Petition for improvement -- Employment of assistants -- Compensation as costs in suits.

In the preparation of the facts and data to be inserted in said petition and filed therewith for the
purpose of presenting the matter to the said superior court, the board of commissioners of said
diking district may employ one or more good and competent surveyors and draughtsmen to assist
them in compiling data required to be presented to the court with said petition as hereinbefore
provided, and such legal assistance as may be necessary, with full power to bind said district for
the compensation of such assistants or employees employed by them, and such services shall be
taxed as costs in the suit.

[1895 ¢ 117 § 10; RRS § 4259. Formerly RCW 83.04.035, part.]
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RCW 85.05.110
Summons -- Contents -- Service.

A summons stating briefly the objects of the petition and containing a description of the land,
real estate, premises or property sought to be appropriated, and those which it is claimed will be
benefited by the improvement, and stating the court wherein the petition is filed, the date of the
filing thereof and when the defendants are required 1o appear (which shall be ten days, exclusive
of the day of service, if served within the county in which the petition is pending, and if in any
other county, then twenty days after such service, and if served by publication, then within thirty
days from the date of the first publication), shall be served on cach and ¢very person named
therein as owner, encumbrancer, tenant or otherwise interested therein. The summons must be
subscribed by the commissioners, or their attorney, running in the name of the state of
Washington and directed to the defendants; and service thereof shall be made by delivering a
copy of such summons to each of the persons or parties so named therein, if a resident of the
state, or in case of the absence of such person or party from his or her usual place of abode, by
leaving a copy of the notice at his or her usual place of abode; or in case of a foreign corporation,
at its principal place of business in this state with some person of more than sixteen years of age;
in case of domestic corporations service shall be made upon the president, secretary or other
director or trustee of the corporation; in case of persons under eighteen years of age, on their
guardians, or in case no guardian shall have been appointed, then on the person who has the care
and custody of the person; in case of idiots, lunatics or insane persons, on their guardian, or in
case no guardian shall have been appointed, then on the person in whose care or charge they are
found. *In case the land, real estate, premises or other property sought to be appropriated, or
which it is claimed will be benefited by the improvement, is state, tide, school or county land, the
summons shall be served on the auditor of the county in which the land, real estate, premises or
other property sought to be appropriated, or which it is claimed will be benefited, is situated. In
all cases where the owner or person claiming an interest in the real or other property is a
nonresident of this state, or where the residence of the owner or person is unknown, and an
affidavit of one or more of the commissioners of the district shall be filed that owner or person is
a nonresident of this state, or that after diligent inquiry his residence is unknown or cannot be
ascertained by such deponent, service may be made by publication thereof in a newspaper of
general circulation in the county where such lands are situated once a week for three successive
weeks. The publication shall be deemed service upon each nonresident person or persons whose
residence is unknown. The summons may be served by any competent person eighteen years of
age or over. Due proof of service of the summons by affidavit of the person serving the same, or
by the printer's affidavit of publication, shall be filed with the clerk of the court before the court
shall proceed to hear the matter. Want of service of the notice shall render the subsequent
proceedings void as to the person not served; but all persons or parties having been served with
summons as herein provided, either by publication or otherwise, shall be bound by the
subsequent proceedings. In all cases not otherwise provided for, service of notice, order and
other papers in the proceeding authorized by this chapter may be made as the superior court, or
the judge thereof, may direct: PROVIDED, That personal service upon any party outside of this
state shall be of like effect as service by publication.

[1985 c 469 § 68; 1971 ex.s. ¢ 292 § 56; 1895 ¢ 117 § 11; RRS § 4260. Formerly RCW 85.04.060, part.]
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RCW 85.05.120
Appearance of defendants -- Jury -- Verdict -- Decree.

Any or all of said defendants may appear jointly or scparately, and admit or deny the allegations
of said petition, and plead any affirmative matter in defense thereof, at the time and place
appointed for hearing said petition, or to which the same may have been adjourned. If the court
or judge thereof shall have satisfactory proof that all of the defendants in said action have been
duly served with said summons, as above provided, and shall be further satisficd by competent
proof that said improvement is practicable, and conducive to the public health, welfare and
convenience, and will increase the value of said lands for the purpose of public revenue, and that
the contemplated use for which the land, rcal estate, premises or other property sought to be
appropriated is really a public use, and that the land, real estate, premises or other property
sought to be appropriated are required and necessary for the establishment ot said improvement,
the court or judge thereof shall cause a jury of twelve qualified persons to be impaneled to assess
the damages and benefits as herein provided, if in attendance upon his court; and if not, he may,
if satisfied that the public interests require the immediate construction of said improvement,
direct the sheriff of his county to summon from the citizens of the county in which said petition
is filed as many qualified persons as may be necessary in order to form a jury of twelve persons,
unless the parties to the proceedings consent to a less number, such number to be not less than
three, and such consent shall be entered by the clerk in the minutes of the trial. If necessary to
complete the jury in any case, the sheriff, under direction of the court or judge thereof, shall
summon as many qualified persons as may be required to complete the jury from the citizens of
the county in which the petition is filed. In case a special jury is summoned, the cost thereof shall
be taxed as part of the costs in the proceeding, and paid by the district seeking to appropriate said
land, the same as other costs in the case; and no person shall be competent as a juror who is a
resident of, or landowner in, the district seeking to appropriate said land. The jurors at such trial
shall make in each case a separate assessment of damages which shall result to any person,
corporation or company, or to the state, by reason of the appropriation and use of such land, real
estate, premises or other property for said improvement, and shall ascertain, determine and award
the amount of damages to be paid to said owner or owners, respectively, and to all tenants,
incumbrancers and others interested, for the taking or injuriously affecting such land, real estate,
premises or other property for the establishment of said improvement; and shall further find the
maximum amount of benefits, per acre, to be derived by each of the landowners from the
construction of said improvement. And upon a return of the verdict into court, the same shall be
recorded as in other cases; whereupon a decree shall be entered in accordance with the verdict so
rendered, setting forth all the facts found by the jury, and decreeing that said right-of-way be
appropriated, and directing the commissioners of said diking district to draw their warrant on the
county treasurer for the amount awarded by the jury to each person, for damages sustained by
reason of the establishment of said improvement, payable out of the funds of said diking district.
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APPENDIX "C"

1931 RCW 85.05.07-85.05.076 drainage system
resolution of Diking District-1
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ASUHSBIEBNTS OF BENLFITS

-o—

The coumissionera of Diking District no. 1, of I9land County,

State of Washingtoun, ﬁhving herctofore dotermined that it iu nec-
.eesary and ndvismble to provide uau efficient oystom of dralnnge .

for the land 9gituated in said Dixing Diotrict; und huving, on Lhe
=£Zz;uy of iy, A.D. 1931, on the¥bwn mothion duly made &nd adopted

a Resolution which cuntains a brief end gomeral description of the
propoged iprovement, & stuteuient that thce cost thereof shall ba

pald by warrent drewn and payable irn like manner for the construction

of the dike of said divtriet, and fixing a time end plage withln

gald distriet for hearing objection (30 said proposed improvecments

or for the proposcd me thod of puylng the co:ts thereof; and said

hearing coming ou pursuunt to notioe thereof heretofore given us
required by law, this Agfff day of Jyne A.D. 1931, at the hour of(gLé@é;J
A 4. of sald day, at “Zggdzﬂﬂ Qggéiéﬂﬂﬁﬁ . ,
the time und plaee fixed in and Ly the aforesaid resolution and set
forth in the notiee given as aforesaid; and sald commissionérs hav-

ing heard and aonsidersd all»objections to sald proposed improve-
ments and the commiscioners of suild Diking District no. 1, haoving
directed the construction of said improvement; and that the cost
thereof shall be paid by asgsessments on the property benefited by
the construction of the dike of sald district; and the said comm-
isgsicners having found and detsrmined that the bensfits acofuing to
each lot or parcel of lund in said distriect from ths construction of
sald drainage system is less than the amount herctofore fixed in the
originel proceeding for Llhe copstructivn of sald dike; Lney (v here-
by find énd determin that the benefits accruiﬁg to each lot or parcel
.0fland in gaid Diking District no.k, arc as hercinuafter set forth;

and we do hersby certify the zume to the county clerk ( auditor) of

Island County, Stutle of Washington, and he is hercby requeéted to
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note ithe svame on the trunsoript of the Judgmont In ocauooe numbor ’ s
1184 in tho offieo ol the olerk of the Jupurior Court of the Utate '
of washington, for Islend County, uo required by nooetlun 4240 of

Remington's Compiled statutos of the .tuto of Wushington; the bene=

1 te dotormined for ouch lot or porool of innd Lelng an follows,

to wit:-

R.Cs Mercereau . :
bt —==t=— oontuining 5.06 aores,

v Tax Lot lo.__ 3 » owmied by

dosorlbed we follows:= beglnning wt o polnt HLlY feot Toot and
404 feet uauth of the MX corner of the li7% of the NEY of Ueotion
18 and runulng theneo .outh 308 feet; thence Yest 660 feot; thenas
Horth 347 feot; thonce uoeuih {1 deg. 9' Hant 163 fect; thonoa
Jouth 39 dag. £0' Euut 187 foet; thence Morth 70 deg. 3::' Eou!
166.6 feect; Lhonoo i'orth -30 dog. 7' Buot 222,7 foot and thence
Horth 63 dog. 41' Yuot 218 fect to polnt of beglnning, maxiium

bencfito per acro ..;-".___é? ﬁ- 73

Ll

v Tax Lot iio, __§ » owned by =HODA Be Cluw &ld 2. O. CHil, her
hugbarid, cantelnlrng 53,44 oores, desoriled us follows:- Beginning
610.5 foot .‘Eorﬁh und 145 feet uat of the center of scoticm 18
und sunning thenee North 3 dope 34" Hust bUB.D feot; thenoce
Tagt 18062 feet; thence itouth 6 deg, 4' Zast 78.6 foet; theuce
gouih 36 dog. ‘ieat 43b.6 feet; thence oouth 29 deg. L7' West 177
foet; thenece Jeot 1BBE feet to noint of teginning; maximum bone-
fits per ucre { é‘&é_‘?_ .

And nlso of 2.23 acres devoribcd ue follows:- Heglmiing ot
ap.int 149 feet Houth of th W e rner of the S¥} of MEX of dea.
. 10 and running thence Zust 166 foot; thence south 3 dep. 51’ ‘Wost
696.5 feet; tnenoe #eul 143 fect wnd thenos ~orth b.4 feot to

polnt of beginning, iaxizun bonefits per acro _é:@-.

Tax Lot lo. 6 y ovmed by LUGHRK ~REDLH wno ATHLLYZ. #BRLID,

hig wife, conteinlug 24.52 noroo deuerlbod as follows:~- Heginning

at 4 noint 149 feet south wnd 186 fout Zast of tho N9 cornor of 6w
the . % of LE} of APPENDIX I
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Sec. 18 and runningthence lurih 4 deg. 6' Kuastl 595,56 fect; thence

East 1746 feet; thence South 6 dog. 4' BEost 600 foet; and thonoe
Weost 1852 feet to pointl of bheginning; Maximum bencfits per norc&_é;
L~ Also of 2.82 acres doucribed us follows;- Beginning at the
'sw corner of the NW% of tho NE% of See. 18 and running thence South
149 feet, thence Hast 185 feet; thenco North 4 deg. 6' East 59b6.5
feat; thence Yest 230 fest and thonce South 445 feet to point of be-
«®o

ginoing; Maximum benefits per acre [_([, .

.- JR

Schumacher

Tax Lot No. _ 8 + owned by o
contalning 6.69 acres described ss follows:- Beginning at a point 241
feet South and 1290 fest ¥ast uf the center of Bection 18 snd rupning
thence Buvt 984 feet; thence south 2 deg. 45' West 56.9 feet; thenace
South 15 deg. 26'.Euat 197 feet} thencs West 1005 feet; thence North
6 deg. 14' West 262.5 feset to point of beginning, maximum benefits per
aore i é xe

v Also of .86 acre deseribed as follows:~ Beginning at a point 241

feet South of center of HBection 18 snd running thence East 119 feet;

thence South 6 deg. 14' Bast 262.6 feet; thenoce Yest 156 feet; nnd

thence North 261 feet to point of bveginning, maximum henefits per

W [2)
acre < éi .

Tux Lot No. 10 & 11 wnsd by THOMAS J. JOHNS containing 13.12 wores,
described a8 follows:- Beginning 187 feet Eust of the NW corner of the

3WE of the SE:f of sec. 18 apnd runring lhencs liorth 3°41' West 311 feet;

4
thence Xost 983 feet; thence South 31°8' West 164:3 feet; thence South

6°25' West 297.8 feet; thence South 9¢33' Kaat 209.4 feel; theuce West
866 foet &nd therice North 3°41' West 357.5 feet to point of beginning.

)
Maximum benefits per acrey é,ji .

-V ulso owner of 2.90 aerss deseribod as follows:- Begioning at

the southwest corner of the NWy of the SEd of Section 18 snd running

kaBuEerHRY PR BLR o Lo0k:  HIBECE By o, A0 Re b S g o th, B4L" Bast

$Q

® o
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T L
point of oglmmin, . Paxdiowa booelile per acro ﬂ_é .

Tax Lot lio. _ff‘_‘__, ownod by FEUL GHUNLEID and EULLIE GADDLBIN, wio wifa,
gontaining 8.80 veres, desoribed us follows:- Hoglnuing at n point 207
feet Fast of the & ocetl.n corncer tetweon scetlona 16 and 19 and ran-
ning themoo orth 3° 26" Hust 4bL.8 foct; thence Isut §ll feot; thence
Youth 13°4B8' Woct 67 foot; thonice .louth 6°2G' West 427.9 feeot; thono
#est 776 fest; thence lorth 30.2 fect to point of begluning. Hiximum
borefi ts por aore ih.é 2y .

d nlso owners ol L.40 acruo described as follew:- lwepglmiing at

the ¥ wection cvcorner betweon noutions 18 und 1. and running thenace
Nlorth: 449. foet; thenco Hswt 239 feot; thonoe South 3°2G' Weot 492

fest; thonce 7e9t 207 fout; thonos lorth 41 feet to nolut of boginning &
" Maximum benefits por acro @ é e .

v

Tax Lot No. __33 » ownod_ by ARTH.T GiBBLEIYN and KIDVNIZ GABULZIN, hise
wifo, coutuining 6,45 saresn deverilod oo follows:= upinning 490 feet
Horth end 239 feet Zasl of the 2 veotllown corusr lLet:een po:ztions 18 wnd
19 running thence lorth 3°41l' Weut 3L8,8 lest; thunce Xuut BUY leet;

thenoe Houth 9°B6' Weut 339 fecet; Luence deut B1ll feot to point of be-~

ginning.

45)
Hoximun benefite por wero Qi .
v slso ownery of 1,71 aerey seserlied s followpg:= togluning &t
a point B23 feot Jouth of the ¥ corner ol the 3WE of 5EY of Yeotion

16 and runnin: thenoo Hust 219 feot; thewoo u uth 3°41' Bust 3:88,8 faect;

Therce Wesi 23V foot; gnd thenco lorth 328 feet to p .int of beginnlng.

0
ilaximum benefite per aoras .f__é ,g‘* .

s/

. .., .. faland Count; . . (T ra
v Tax Lot lio. 14 y DWILOU 17 Ssre .E: =H -}L.v- yf R R T TS O ° 5 TR T e RV
- MEL NI LEAhE: — L e hds—wbter voi teiningl V.06

ek SLILILIEE 1
guren desgseribed ag follows:-  Begluning st tho Louthosit corner of the

NE; of the IlWid4 of loclicn 18 and running thonee lo:sth 676 feot; thence

leut 4.5% foot; thenove North 142 fTect; thenee suuth 41037 wast 179.9 fect

thenvo South 33258' tsat 162.6 fecl; ltoroe .. uth 43°5y! ygui 143.9 foect; " o
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thence Sovuth 68° mest 14565.5 feotl; thoence south 87836' weut L?7 feot;
thenoce South 360 feet and thence Muut 1449.6 foeet to polnt of bepinnlng,

£

Maximum benef1lls per ncre &
v Tax Lot No. 16, owned by L.E, btc1ncr, containing

31.43 ncres doscribod as follows:- Hepinning ut the
HE corner of Lot 2 1in vection 18 and running thence Yeut 710 feet; thonce
South 14°39' ¥est 210.3 feet; thence South 19°69' kKusgt 320.8 feet; thenco
South 16°27' Weut 291.7 feet; thence South 70°2' West 127.4 feet; thence
South 77°53' Jesat 224.8 feet; thence llorth 46°21' West 697 feet; thence
South 368 fect; thence South 38°1l8' Bauu:t 268 feet; thenes south 15°26" 2

East 326.,6 feet; thence Eust 1335 feut and thencse North 1330 feet;

‘Meximum benefits per acref é5;239

Tax Lot No. 17 owned by Islund County, contuining
4.25 acres degscribed as follows;~ the Southemst

quarter 6f the North esi quarter of Section 8. Haximum beneflts per
sore &
{

w
% Lot lNo. owned by G.E. Steiner, containin
L 17.95 acrss described as follows: 8 Beginning at

the NE corner of Lot 3 in Section 18 and running thence South 1312 feet;

thence ‘Weat 10Y feet; thence ilorth 1°17' East 138 feect; thence North

24042' West 618.6 feutl; thence North 62°19 West 51Y.4 Teet; thence

Nortih 86°12' West 446.3 feet; thence lorth 29°6' Jest b42.06 fect; thence

East 1330 feet to point of vLegiining. .uximum benciite per acre _é_ié%:_.
* gplso owners of 10.27 ucgggi eéé?ibcd as follows:- Beginning at

the NE corner of Lot 4 1n Secti.n 18 and running thence South 1312

feet; thence Wsst 335 feel; thence North 3°:26' West 1164 feet; thenae

Horth 78:42' Bust 1b68.6 feet; thence ..1th 469b6' Eaust 154 fest; thence

North 1°17' Eust 8.6 festi; and theuce Xugt 109 fest to point of

-~

beginning. Maximum Lenefitis per acre 3‘5.12 - being Tax Lot No. 20.

' FREDERICL E. LENZ and GOLDIE M. LENT. his
Tux Lot No. 15 .+ ownied byIF—WHHH—J“%?T%“ﬁﬁr 1ﬂf1Kf‘;.i4u e e T
wife

Mrotrard, contaliiing 3.77 acres described us follows:- Beginning at the

Southeast cormer of Lot 1 in sectlon 1# und running thence North 360

«

fesot; thence sSouth B87°36' Waest 62.5 feti; thence sSo.th 7198b' West

365.4 foot; thenee South 55°69' Weut 340.1 feet; thence South 14°39°

(?h‘ﬁ <N H)



C
0)
. 3

Weot 42 foet; und theno: Hast 710 feot to point of beginning. Maximum

. é @)
benctfils por were § %40 .

v
Tex Lot Ho. 21, ovmed by C.T. JEANKEC.LE wnd JAJNK 2 ECLE, hio wife,
4537 ) SEY
contalining 4 aorey degcribed s followo:- the MNest-hadd of tho

Southwent quurter of Section 18. Huximum'bencripn per acro U érgé, .

Tox Lot Ko. _23 4 owned b. . .i'. BIR.INIOLL, containing7.80 acree
described as followa:~ boglmming at & polnt 310 fect North and 168 feet
Enet of the U¥ corner af the [l # of" theo SE? 0f Sec. 18 and running
thencs liorith 3 deg. 41" et 223 feetl; thenoe lorth 57°9' Eust 33.2
focel; thenas North 6°14' Veat 688 feot; thence Hast 1032 feetl; thoenco
south 1L926' Hust 7.9 feot; thenco douthle4s! Eust 210.4 fect; thence
south 31°8' ¥Wast 129 feet; wnd thence gt 983 fect ¢ point of bhe-
ginning. Hoaxlmum beuclits per aore “ééfégi__. )

J also ovner of 1l.:#D merew descrited as follows:~ hegluning at

a point 310 feet lorih of the 5% corner of tho MW} of the sE: of
Yectlon 18 &nd running thoncee lLiorth 327 feet; thenoe Hest 173 feet;
thenoce South 6°14' Eagt 88 feot; Lhence south B7°9' Feat 33.2 feet;

thonce Jouth 3°41' Eust 223 feet; und thence est 168 fest to point

of bogirming, Maximum beneflts per acre § é K0 .
“EDY, her

Tux Lot No. 24 , ownGd Ly HLid MAY RELLNDY ana B.G. MELLNT
husbend , contalning 3 ueres deseribed &y follown:- beginiing al the
8% corner of tho HE} of the UX' of the N#% of HSectlon 18 and running
thence iast 642 feet; thcnoe lortih 265 feet; Lhence South 79034"' Wcut

66b6.1 feet; thence iiouth 14: feet to point .f beginning; Maximum
r 0
benofits per acro #-é %0 .
[ESON

Tax Lot No. 25 owned by PHED CIRL
wifo, cout iuning 3.28 aorey deicrived a8 follod:- beginning st o point

nd FLURXICT. TIESVETET, hilg

I

368 feot south and 208 feot Emst of the N'W corner of the SW} of the

SEX of sSectl n 18 and running thenco xuot 856 fost; thonce Houth 16°9!

Bast 172 feot; tLhenoe Wost (89 foet; snd thence liorth 3°41' West 165.4 (;/




feet to point uf beginning; maximim benefits per meore § (; %0 .

l also ovmers of .81 acres deveribed as followwv:=- ieginning ut
a point 358 fect South of the !IW cornesr of the N} of the SE} of
Ssution 18 and running thenoo Xamst 208 foet; thonce Sovuth 3°41' Euut
165.4 fest; thence lest 21? feet; thence North 166 foet to point of
beginning; laximum benefits per acro i é -

7 R.C. Mercereau

i, ¢ talning

Tax Lot Ho. _26 .+ owned by i
.36 aores described as followse:- beginning at a point 675 feet lorrth
and 266 feet HZast of the SE corner of the NE} of the NWZ of Soction

18 and running thence North 207,.2 feet; thence North 79%34' East 59.5
fest; thence sSouth 278 feet; thence ‘iest 57.8 feot to point of beginning;
Maximum bensflts per aors ﬁ_é %4 ,

v.
Tax Lot No 28 » owmed by RICHARD SCHULL:CHER &nd DORAYHEY SCHUMACHER,

.his wife, containing b6.63 acrcs described as follows:- beginning at a
point 106 fest Xnst of the ccnter of Seciion 1B and rﬁnning thence
Enst 1022 feet; thence South 2°45' West 248.3 feet; thecnce 'West 984
feet; thence North 6°14' West 242,8 feet to point of Vboginning; Maximum
benefits per acre i é £,

v also owners of .64 acres described aa follows:- Beginning al the
center of section 18 and running thence East 105 feet; thence South

6°14' East 242.8 feet; thence West 129 feet and thence North 241 feet

. &o
to the point of boginning; maxlmum Lenefits per aore ¢/ .

v Tax Lot No. 29 , ovmned by THEO. SYEINKE, ¢ontaining 3.70 acres
described us follows:= beginning at a point 502 fect South and 166
- feet Basl of the center of lieciion 18 and running thence East 1005
feet; thence South 15°26"' East 17l.4feet; thence Went 1032 feet;
.thence North 6°14' ie..t 166 fest; maximum beneflts per anore ¥ é e .
v also owner of .64 wores described as follows:- beginning at a
point 502 feel South of the center of Section 18 and running thence
W .

Enst 156 feet; thence ioulh 6°i4‘ Bast 166 feet; thence West 173 feet?
. APPENDIX C;
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thence lorth 166 feet tu pulnt of beginning; maximum benoflts por
1740)
agre é(éﬁ, .

Tax Lot Ho._31 -, osmed by “W.oJl. (VDIN and W Wukbll, his wife, oou-
taining 11.59 anvres, desorilid auv followo:~ boginuing at a point 247.6
feet KNorth and 10 foot Nagt of tho contor of Sootlon 18 snd running
thence Horth 3°34' Ynst 363.8 feet; theunce Lupt 16D fectl; thenoce vouth
29027 oot 162.8 feet; tlienue south 57236 ilest 386 teot; thernce South
32957' Fost 13 feet; thences cat 1166 feet tu point of hegluning;
maxlpnm benci'its per aore ! L :iél'.

v dlso owners of 1,10 ncrcﬂ.dnucribed as follown:~ beginning 247.5
fest North of the canter of Section 18 &and running thonce Lust 120 feet;
thence Morth 3°34' Yaugt 363.080 foet; thonce Jest 143 feot; thenoe south

363 feot to point of Leglnuing; maximum benefits per aore { é XL |

Tax Lot Ro. __32 , ownad by J.I'. SCHUM/CH I and JULLS - LCHUNACHIH, hla
wife, containing 6.21 acres dereribed as follows: - beginning at a
point 106 fett Hast of tho center of Soetion 1 and running thenoe
North 334’ Bast 248 feet; thonce Xast 1166 feet; thence South 32e57!
Yoot 292.2 feet; thence oot 102: feet to point of heglnning; maxicum

. “«0
benofits pcr acre é . .

v algs ovwierys of ,54 acres of luni desoribed vus follows:=- heginning
at thoe oentar of declicvr 18 and running thence Xust 106 feet, thence
North' 3°34' East 248 fcet; thonce West 120 feel; thenoe vouth 247,05

. L O
feet to the polnt ot heginning; maximun benefit 9 per ucre $_~L T e

Tax Lot No. _13 s owned by bL.¢. IENEPT apd ALICE L. JHYWETT, hiw wife,
cortalning 2.62 acres desoribed ss follows:~ Dboginning st » point 1320
fo:st Feut #nd 18 foect Yorth «f the KE corver of sectlon 18 and running
thenco Wout 4082 feet; thonoe North 47838' Hoot 411 feet; thenae lorth

26°21' Huust 174,.1 feot; thenos South 68°25' Nast 108 fect; thonoe sSouth

o
399 tost to the polnt of beglnming; maximus Lerefits per sarc O é;:f;— .
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Tax Lot No. _12 , owned Ly b. O. LUHD and JiWE DOX LURLG, nis wife, con-
taining .92 acres described w¢u follows:- beglnning at a point 1320 fcot

469t und 15 feot North of the NHE corner of seotion 18 and running thence
North 399 feoct; thence South 68°25' Kast 57 feot; thenco South 15°25' %

Basct 393,50 fect; thence Weot 1BB fout to the voint of beginning. Max-

imum benefits per acre § é %8 .

Tax Lotdh)etﬁ;g&], ownsed by WITLLIxak fLOHLWNES and Mary LOHLWES, his wife,
eontuining 46.. L ucres described a9 follow:-bhoginulin: at a point 41
feect vouti ol the % section corncr Letwssn Heciiuns 18 and 19 and run-
ning thence iKust 145,7 feetl; thcnce south 994 feet; thence Bast 998.5
fest; thenes South 6¢2' Xant 336.3 feetl: ‘thence South 18240 iast 408.5
fest; thence Louth 7°36' Za.t B2b6.5 feet; Lhenve North 79°24' west 93
feet; thence North 18°37' Jest 245.6 feet; thencc llorth 32°27' West
260 feet; thence North 48°55? West 379.8 feot; thence lorth 146 fest;
thencec North 64°55' Yest 500 feet; thencc North 7:2°30' West 1600 festl;
thenos NHorth 258 feetl; thence North 62°31' Kust 1080 fest; thence North
76°14' Busi 330 feet to ihe polint of beg;hning; maximum henefits per
acre ¥ 072 . 47

also owners of Y.52 acres deseribed as follows;- beginning at
the > cornor betueen sections 18 and 19 und runnin; thcnce South 41
fest; thence Scuth 76.14' Wost 330 feet; thence South H2.31' West
1780 fest; thence North 795 feet; thence Eaat 11Bb.6 feet to point of

beginning; maximum benefits per acie 3;;3,0—3-— .

v .

Tas North 4 asres of Lot No.68,0f Sunlkight Beach,owned by
C.T,WERNEKE and JANE WERNECKE ,his wife,and T.E.HOFER,containing
4 mores and being the North 4 sores of a tract of land desoribed
ag follows;~ Beglnning at the N.W.sornmer of Lot 2 in Section 19
and running thence East 245 feat;thence South 795 feet; thence
Westerly along the FNorth boundary of Lots 67,63,68.61,60,59,56
and East half oY B7,plat of Sunlight Beach Addition;thenoe North
3026'Weat along dike 740feet; thence Euat 3356 feet to point of

beginning;Maximum bensfits per aocrs, $6.40 .
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also ownoers of Lot 1 to 41,inelusive, of sunlipght lieach, in

Section 197 maximum benefits per lot, B 2a1d Ree

algo owners of Lot B8 to 67, incluaive, of Sunllght Beuch
Addition, in Sectior 19; maxirum benefits per lot .4ZZ¢ﬁg;4%,/m
Tax Lot No._ 1l ', owned by LOUISA LIL:, containing 6.93 ecrou
described as follows:- beginning at the NW corner of the 5% of the
N4 of the NW2 of the NE% of Section 19 ind running Llhonce Hust 901
feet; thonce South 8°b6' East 332.5 feet; thence West 950 fest; thence

Horth 326 feet to point of beginning; maximui benetrits per uerc i SQQ .

v Tax Lot No. _jg + owned by wHEO. E. BLANKENBERG, conta rilng 7.41 acres

described am follows:~ beginning at the M- corner of the S% of the NW}
of the NE} of Beotion 1Y and running thence East 950 feet; thonce South

8°56' East 33,1 feet; thence ezt 998.5 feet; thence North 332 feet to

point of beginning; maximum benefits per aore \_éifféi;
WILL SCHULIACHER =~

/ Tax Lot Mo. _J13 _+ owned by
Bies—wife, eontuining 6.7i acres described sag folle 8:~ bLieglinning at
the NW corncr of the Nw% of th: NE% of Seotion 19 and rumning thence
KBaust 856 feect; thence south 6°28° Wgst 234 feet; thonce sSouth B°56°
Eust 317 fect; thonce lest L0l ieet; thonee Rorth 336 feet to point
of beginning; maximum beneiits per acre&jsﬁégL .

(ALY - Cj‘:"lo‘Br.(}E]i?COTT b

Tax Lot No. &a y owned b.‘/-ua«\ug—s Nt erd—I S HE TR .}Ai_ﬁ

witfe, contulninglot 42 of the 2lat of Sunlight Beach, in Section 19;

maximum benefit per lot. ZZdhi L .




'j In Tax Lot Dos. 1 and £ ownod by WILLIsk J. WEEDIN, LUWHER WEEDIN,
HEZBERT B. JBBEDIN and RHODA BELL CR4kM, conteining B8.63 acres,
described .as fodlows:- Begimning &t & polnt 440 fdei North Aud 230 feet
East of the Suuthwest corner of the HW%E of the NE3 of Section 18, and
runnling thence ﬁorth 160 feet; thence Last 680 feet; thence North
388 feet; thence North 63 deg. 41' Eust 80 feet; thence North 37 deg.

- 33" Eust 98.6 feet; thence North 5 dep. 49' West 110.3 feet; thenoce
North 18 deg. 45' Eaut 172 fecect; thonce East 658 feet; thense South
21 deg. 553 Rast 296 fest; thence S.uth 4 deg. 20 Fuot 368.8 feot;
thence South 14 deg. 2' Hast £39.8 feet; thence South 6 deg. 4' East

96 feet and thence West 1746 feeot to point of beginning, in N¥ of

: o
NA#% of Sec. 18; Maxlmum benefits per acre § !;}ﬁis__

J In Tax Lot Nos. 1 and £ owned by Frank Melindy cortaining 1.32
acres, desarilticd as follows:~ beginning at the SE ocorner of the NEX
of ﬂE% of NW3 of Seo. 18 and running thence East £65 feet; thence
South 756 feet; thence test 20 feet; thence sSouth 4 deé. 6' West 160
feet; thence West 230 fest and thenee North 220 fest to pcint of be-
ginning; in NWt of NE+ sec. 18; Muxlmum benefits per aore @bjé‘ﬁégl’.
J Tax Lot No. 18, owned by Hiw. Cunninghum coufaining 33.23 aeres,
desoribed as follows:- Thut purt of the NEF of tho SW4 of Sec. 18,

North of the County road. Haximum benefitis per scre § Jéin. .6-_‘

v In Tax Lot No. 18a, owndd by C.T. Wernecks, containing 9.34 acres

described as followu:~ Thot purt of the NE4 of the SW%i of Sec. 18,

lying South of the County rosd. Maximum benerits per acref ﬁ:ﬁfﬂ .
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'ﬁ?—iﬁ“ - iﬂﬂﬂiﬂiﬂiﬂlﬂﬂlﬂlﬁ1

ISLADD COURYY, owner ol « vounty roud 40 fest wido 1yfng 20
feat on euon blde ¢l & 1lne doscribed ao 1ollown:- beglmming at a
npoint 40 foot south and 20 foot ¥ast of the !Northweuti corner of lot

2 1p Jectiion 18 und runnlng Lk nce south 366 feot, contuiniug .33

soreoo. Meximum benefit for the whole of celd roud, 3&&1: . » being Tax
Lot No. 14

Aloo ovwvner of £ co.nty rood 30 foct wlde lylng 15 feet on anoh
alde of & line dovorited ag follows:- beglnning ot o ooint 1160 foot
Fqout of theo NN cumer oi . ecilon 18 «nd running thence 7east 649 foet,
containing .43 aeren, leximum benorfit for the whole of suld road, §

Being Tax Lot No 15

Also owmer of a oo nty roud 30 test wide, lying 10 eol on each
plde of a line doscribed as follows:- beginning a4t o polnt 914.4 fest
North und 1973.9 fect jent of ithe + .cectlon corney hetween soatlons
19 and £0, "p. 29 N.Ke 3 2.9 wnd running ‘thence llorth 6:"55' Wlaat
$09.3 foot; thince lorth 72.30" Weut 220b foet; mexioum bonefit for
the whole lengih I uveid roid 2&34 A~ being Tax Lot lo. 16
Also the owmier of o 30 footl cvounty roea 10 feoet long Lo tweon
Lot & end 6 of dunlight de:.oh addition. Maximum benofit for tle
leugth of sieid roud . &m, A.» being Tax Lot No. 17

H1lso the owner of & county rond 30 feet wlde wnd 287 feet long
be tweon Lot 63 wnd 64 snd through Lot 67 of Sunlipht Meuoh fdditon,
Total beueflt for the wlwle lengtih ol sald rouwd, conteinlug Z.1 oeres
qi‘zz‘a‘_‘_, being Tax Lot No. 18

Ssld proposed isprovoment will prot ¢t wnd Lenefit the ~hole of
saclh: of the whove cdo.criued County Eowds gso thut the traviled road L:;d
thereof will Le improved ULy ihe conutruotion of uuiddgﬁgaggds’%ﬁéem
maxiium axnc.nt of Lenefits to we derlved by the County of Islind ie

estimeted to Lo tho i unte uet QF“'Ohi-nﬁ tho roopective descriptions

of vuld ToGUs.

"w "
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The maximum benefits for the construction of the proponad

droipage systom for the land situsted in Diking District HNo. 1

of Island County, State of Wanahington, sacoruning to Ltho lund hene-
fited by the constructlon of the dike in uaforesuid diotrioct, were
Tfound and detcrmined by ihe Commissloners of said Diking Distrlcet
as hereinbeforr set forth snd indiocuted, on thig AQ{%?duy of June
mado

A.De 1931, &nd after sald Diking Commissioners had this day

an order dirscting the construction of such drainage syatem ao

proposed.
Found and determined thils f&jéiday of June A.D. 1931,

1
Fde £

Commissionera of Diking Distriot
No. 1 of Island Gounty, State of

Washington.

State of Washington )
35. - CERTIFICATE

County of Island 5
THIS CERTIFINE that the foregoing i1s s full and true
gopy of the original assesoment of benefits found and determined

by the BGommissioners of Diking Distrlet Ilo. 1 of Islund County,

State of Washington, on theA lg ééay of June A.D. 1931.
Daeted this 4% day of June h.D. L931.
-

Commissionsrs of Dixing District
No. 1 of Islind County, State of

Washington. ~
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APPENDIX "D"

1994-1995 Diking District levy requests—no drainage
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To the Assessor of laland County:

; k]

N We, the undersigned Diking and Drain Commissioners of Diking District
Neo. 1, hereby request that a lecvy of€9/d, 060.00 he made for the
maintenance of said dike, and that a levy of ~ ___ be made
for the maintenance of sild drajn, to be collected in the year

of 1995.
Signed this 17th day of October, 1994
L ) RECEIVED
0T 1 o
Diking and Drainage Commissioners : ISLAND Lo ..o dHER

N

Arthur Gabelein .
M«)m

oran Wills -
),

L
| s W
N Pymbnd(;zi]?
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¥0000-14ad

Ta the Assessor of Island County, Wsshington:

We, the undersigned, Supervisors of Diking District No. 1 and of Diking
District No. 1 fjrain, hersby request that a levy of d0,0vn .,  be made
for the malntenance of sald dike, and that a lsvy of — " be made

for the maintenance of said drain, to be collected in ths year of 199%.

signed this /& day of QCT‘géﬁt i9y_.'_5

Sdpervisor '

‘Supervisor



APPENDIX "E"

2004 — 2006 drainage system contract,
Diking District-1, Island Co. and Golf Club
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AGREEMENT FOR CONSTRUCTION AND MAINTENANCE OF DRAINAGE
FACTLITIS

This Agreement for Constiuction and Maintenance of Dranage Facihties is
entered into this 20 day of peee2143€£. 2004, by and between Istand County,
hereinafter referred to as the “COUNTY.” Diking District No. 1 of the County of Island,
State of Washington, hereinafier referred o as the “DISTRICT, and Uscless Bay Golf
and Country Club, Inc., a Washington nonprofit corporation, hereinafter referred to as the

“COUNTRY CLUB.”

WHEREAS, a drainage problem presently exists in the DISTRICT and the
COUNTRY CLUB in Island County, Washington that is exceeding the capacity of the
existing COUNTRY CLUB and DISTRICT drainage systems to protect residential and
agricultural land uses and county roads; and

WHEREAS, the parties hereto are desirous of solving the present drainage
problem within the Useless Bay Drainage Basin by increasing capacity to existing
drainage pumping facilities to the existing COUNTRY CLUB drainage pumping
facilities, connecting the DISTRICT’S drainage ditch to the pond with the pumping

station, and enlarging the pond; and

WHEREAS, increased surface water flows within the contributing watersheds
are exceeding the capacity of the existing drainage contro] facilities (tidal control gravity
outfall system & augmenting pumping station) to maintain the agricultural land and open
spaces historical uses, the protection of residential units, and the protection of county

roads; and

WHEREAS, the COUNTY has established the Bayview Rural Cex?ter and
Useless Bay Residential Area of More Intense Development (RAIDS) with.m {he
contributing watershed, and continuing development within said RAIDS will further

exacerbate the drainage problem; and

WHEREAS, the DISTRICT gravity tide gate drainage system 1S pres_ently at its
maximum capacity and requires continuous maintenance to keep the outfall pipes clear of
beach sediment; and

WHEREAS, the COUNTRY CLUB golf course has a drainage dit}ch network
that leads to the northeasterly DISTRICT dike where surface water runoff is collected in
a pond and pumped through said dike; and

WHEREAS, the parties hercto are desirous to promote marine water quality
within Useless Bay and Deer Lagoon and understand the values of the unfarmed welland

system; and

11710/2004 Page 1
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WHEREAS, the paities hereto ae desiions ur cooperatively managimy the

drmnage problems on an ongoine hasas and

WUHEREAS, the improved pumping system that will be instaled pursuant to tis
agreement will serve the public health, safety and welfare by preventing the existence of

standing water in the arca; and

WHEREAS, the improved drainage pumping system will provide additional
stormwater control facilitics which are of gencral benefit to all the residents of the
COUNTY in that the drainage pumping system will provide protection [rom stormwaiter
damage to life and property, provide for a unified drainage system over the drainage
basin, and further the health and welfare of the residents of the COUNTY; and

WHEREAS, pursuant to RCW 82.46.035, the use of COUNTY'S REET 2 funds
for the purpose of public works projects for storm sewer systems within the COUNTY 1s

declared to be a county purpose; and

WHEREAS, in consideration of the mutual and valuable benefits o be derived

by the parties pursuant to this agreement;

WITNESSETH: It is hereby agreed by and among the parties, the DISTRICT,
the COUNTRY CLUB, and the COUNTY, as follows:

1. The project involved in this agreement is:
a. Construction and installation of a new pump handling approximately

12,000 gallons per minute, pump house, and drainage pipe and outfall to
discharge water from the pond located on the COUNTRY CLUB’S land

described on Exhibit A;
Connection of the DISTRICT’S existing ditch to the pond,

Enlargement of the pond; _
Transfer of the ownership of the existing pump, pump house, dramage

pipes and outfall from the COUNTRY CLUB to the DISTRICT; and
Maintenance of the DISTRICT’S ditch and the pond and pump system.

o o

2. The DISTRICT agrees to:
a. Cooperate with the COUNTY by providing information for the

completion of all permit applications necessary for the project. This shalt
include establishing the maximum water level in the discharge pond to be
equal to or less than presently maintained by the COUNTRY CLUB.‘ .
Further, this level is defined to be 70 below the top surface of the existing
platform that now supports the COUNTRY CLUB’s pump. The
' DISTRICT will make every-effort and take whatever action possible,

1171072004 Page 2
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mcloding mercime the propige capacity of the newly mstalled syston

to maintun the agreed upon water level

Followimg receipt of all necessy pernnls, wsmy o bid package imcladi
specifications il cnpineered plans prepared by the COUNTY, advertise
and obtamn competitive bids for the mstallanon of the new pump, pump
house drainiwe pipes and outfall in accordance with required public works
procurement procedures of Chapter 39.04 RCW.

Award the bid and enter into the contract for the construction ol said
facilities to the lowest responsible bidder, nnless all bids are rejected for
good and sufticient cause.

Bill the COUNTRY CLUDB and the COUNTY for payments toward the
construction conitract, as provided below, as the payiments comce duc.

Pay all amounts due on the construction contract above the amounts
payable by the COUNTRY CLUB and the COUNTY as provided below.
Pay all costs of maintenance and operation of the new drainage pump
station pump, drainage pipes, the existing pump station and accessories
Connect the existing drainage ditch to the pond on the land described on

Exhibit A.
Enlarge the pond on the Jand described on Exhibit A, as allowed in the

state-approved permit.

3. The COUNTRY CLUB agrees to:

a.

1171072004

Following issuance of the necessary permits to the DISTRICT, survey the
property ownership and necessary easements for access, grant an easement

to the DISTRICT over the COUNTRY CLUB’S property described on
Exhibit A for access, connection of the DISTRICT’S drainage ditch to the
pond, enlargement of the pond and for installation and use of the new
pump, pump house, electrical line, drainage pipes and outfall, and also the
existing pump, pump house and drainage facilities, ownership of which
are hereby transferred by the COUNTRY CLUB to the DISTRICT.
Record the easement with the County Auditor and furnish the DISTRICT

and the COUNTY with a copy of the easement.
Within 30 days after billing from the DISTRICT, for the contracted costs

of construction of the new pump, pump house, drainage pipes and outfall,
pay the DISTRICT up to a maximum total amount of ten thous:md dollars

($10,000.00). )
Monitor pump operations and notify the DISTRICT of any malfunctions

immediately.
Within 45 days after billing from the DISTRICT, pay one-half of the

costs of electricity to operate the two pumping facilities. This is limited to
a maximum annual amount of reimbursement to the DISTRICT of three
thousand six hundred dollars ($3,600.00), except that maximum annual
amount is automatically increased by the same percentage increase as the
rate of increase of the unit costs of electricity provided as compared to the

' Page 3
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uiit costs of clectricity at the time of exeeution of thisapecment The
unit custs shall be compred mnnually at the anaiversany date ol the
exceution of ths agreciment

f. Pav s share of DESTRICT assessments

4. The COUNTY agrees (o:
a. Provide, al no cost o the DISTRICT, plans and specifications and a

competilive hid package, prepared under the supervision of a professional
engineer, that are of sulficient quality and completencss for permitting,
cost estimating, bidding and construction purposes for construction and
installation of the new puunp, pump house, drainage pipes and outfall.
Prepare and submit the nccessary permit applications for the DISTRICT
at no cost to the DISTRICT.

Draft the easement documents pursuant to the COUNTRY CLUB’s

survey per Item 3.a..
Within 30 days afier billing from the DISTRICT, for the contracted costs

of construction of the new pump, pump house, drainage pipes and outfall,
pay the DISTRICT up to a maximum total amount of eighty thousand

dollars ($80,000.00).

5. If the terms and conditions of the permits issued authorizing the construction and
installation of the improvements covered by this agreement are not acceptable to all
three parties to this agreement, the obligations of the parties hereto, other than the
obligations of the DISTRICT under 2(a), above, and the COUNTY under 4(a) and

(b), are null and void.

6.—Except for any actions, claims, demand, liabilities, loss or damage arising out of
negligent acts or omissions of the COUNTY, its officials, agents, employees, and.
contractors, the DISTRICT and the COUNTRY CLUB, for themselves, their heirs,
executors, administrators, successors and assigns, jointly and severally, do hereby
release the COUNTY, its officials, agents, employees, and contractors, and do hereby
remise and relinquish to them all actions or causes of action, claims, demands,
liabilities, loss, damage or expense of whatsoever kind or nature including attomey’s
fees, which said DISTRICT and COUNTRY CLUB have sustained or shall at any
time sustain or incur by reason or in consequence of any work done or which should

be done pursuant to this agreement.

Except for any actions, claims, demand, liabilities, loss or damage arising out of
negligent acts or omissions of the DISTRICT, its officials, agents, employees, and
contractors, the COUNTY and the COUNTRY CLUB, for themselves, their heirs,
executors, administrators, successors and assigns, jointly and severally, do hereby
release the DISTRICT, its officials, agents, employees, and contractors, and do
hereby remise and relinquish to them all actions or causes of action, claims, demands
liabilities, loss, damage or expense of whatsoever kind or nature including attorney’s

APPENDIX E__M
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fees, which said COUNTY and COUNTRY CLUB have sustned or shadl at any
time sustain or incur by reason or i consequence of any work done or whieh should

be done purswint to this aurecinent,

Lixcept for any actions, claims, demand, liabilitics, loss or damage arising out of
negligent acts or omissions of the COUNTRY CLUB, its officials, agents,
employees, and contractors, the DISTRICT and the COUNTY, for themselves, ther
heirs, executors, administrators, successors and assigns, jointly and severally, do
hereby release the COUNTRY CLUB, its officials, agents, employees, and
contractors, and do hereby remise and relinquish to them all actions or causes of
action, claims, demands, liabilities, loss, damage or expense of whatsoever kind or
nature including attorney’s fees, which said DISTRICT and COUNTY have
sustained or shall at any time sustain or incur by reason or in consequence of any
work done or which should be done pursuant to this agreement.

It is agreed that the COUNTY will have no responsibility whatsoever for the
maintenance and operation of the drainage facilities to be installed pursuant to this
agreement. The system will be maintained and operated solely by the DISTRICT

and their agents and contractors.

In the future, if a county-wide drainage utility is established, the COUNTY

assessments and charges on properties served by the drainage facilities provided
under this agreement shall be provided, less any applicable county administrative
expenses, pursuant to future agreement, to the DISTRICT to continue to provide and

maintain drainage facilities serving those properties.

The parties mutually agree hereto that any amendments, modifications, or changes to

this agreement must be in writing.

1171072004 Page 5
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This agrecment s made and cotered mito e 20 ay ol DECH eér . 00

IN WITNESS WHEREOK, the partics have caused this apreement (o be exeeuted th
20  dayol Degemdhe2 s 004

DIKING DISTRICT NO. | BOARD OF COUNTY (.'()I\1l\4]SSj()Nl'ﬁl<.S
OF THE COUNTY OF ISLAND COUNTY, WASHINGTON
ISLAND OF THE STATE OF

WASHINGTON
@ %Q’{’L (pr/b> K({__M_____
Commissioner XL AM J. BY l( lmuman
oé/ém [
W MIKE SHEL

7 Mcny

WM. L. McDoWFLL I\/ff.mbel

, Commussioner

TEST:
% Ml
ELAINE MARL?SW
Clerk of the Board

USELESS BAY GOLF AND COUNTRY CLUB, INC. gk T
g o - EST %

. ISLAND  zZ
< =
O . COUNTY -3
%)

<> e .
/2/5)zc0 f o
AsnGT

BY: g
Micwner Poss QM&,N/Presxdent

(Corporate acknowledgement attached) |
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EXHIBIT A

Parcel F-2
Tax Parcel R32918-133-1600

That portion of Government Lot 3, Section 18, Township 29 North, Range 3 15 W.M.
lying Southerly of Sound View Drive and Easterly of Lot 10, Plat of Uscless Bay Beach
and Country Club Division No. 4, as per plat recorded in volume 9 of Plats, Page 4,
records of Island County, Washington.

i

Situate in the County of Island, State of Washington

11/10/2004 Page 7
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AMENDMUENT NO . |

AGREIMENT FOR CONSTRUCTION AND MAINTENANCE OF DRAINAGE
FACILITIES

This Amendment amends the AGREEMENT'T, dated December 20, 2004, entered into
between Island County, Washington, hercinafter referred to as “COUNTY,” Diking
District No. 1 of the County of Island, Statc of Washington, hereinaficr referred to as the
“DISTRICT,” and Useless Bay Golf and Country Club, Inc., a8 Washington nonpr¢ﬁt
corporation, hereinafter referred to as the “COUNTRY CLUB.” \

The changes to the AGREEMENT are the result of meetings between the COUN TY,

' DISTRICT and COUNTRY CLUB and KPG, INC., a Washington corporation rethined
| by the COUNTY to provide engineering design of the desired drainage improvemknt.
Because certain design goals were specified in the original AGREEMENT, and that the
meetings and additional engineering design details provided by KPG, INC., determined
that several items of the AGREEMENT should be amended to recognize the changes
sought to several of the design goals, the AGREEMENT is amended as follows:

Section 1(a) is amended to read:
Construction and installation of a new, additional pump handling approximately 6,000

| gallons per minute, pump house, drainage pipe and outfall protection to discharge water
l from the pond via existing outfall pipes located on the COUNTRY CLUB’S land
i

! described on Exhibit A.

” Section 1(c) is amended to read:
Installation of an adjustable weir between the DIKING DISTRICT’S channel and

| COUNTRY CLUB’S pond to allow water to flow into the pond. The elevation of 0.75
feet 1988 National Geodetic Vertical Datum (NGVD) shall be the maximum drawdown
elevation of the pumps, and designed as described in the KPG memorandum dated
11/15/05, Subject: Usless Bay Pump Station (WO 234) Design Summary The maximum
flow rate through the weir at it’s highest point will not exceed the new pump’s capacity

(approximately 6,000 gpm) under normal conditions.

Section 2(a) is amended to read:

Cooperate with the COUNTY by providing information for the completion of all permit
applications necessary for the project. This shall include establishing the maximum
water level in the discharge pond at 2.1 feet 1988 NGVD datum during normal storm
weather conditions. The DISTRICT will make every effort, including increasing the
pumping duration of the newly installed system, to maintain the agreed upon water level,
and agrees that should the new, larger pump fail and the pond level cannot be maintained

by the existing, smaller pump, to close the weir until the pump is fixed.
APPENDIX _E .g&
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N

- IBY

Section 2(h) 15 amended o read:
Install an adjustable weir in the existing ditch near the pond o which it s being

connected.
All other terms of the original AGREEMIENT not amended above remain in full foree
and effect.

In witness whereof, COUNTY, DISTRICT and COUNTRY CLUB have cxecuted this
Amendment No. 1 and agree to the changes as stated above.

| Dated this 3 day of APR/L  ,2006.

Approved:
BOARD OF COUNTY COMMISSIONERS
ISLAND COUNTY, WASHINGTON

WM. L. %c;%%%LL; Chairman
| LIAM JBYRD, Member

STEVE ARNOLD, Commissioner

477
MIKE SHELTON, Member

| DIKING DISTRICT No. |
i OF THE COUNTY OF

| ISLAND OF THE STATE OF
WASHINGTON |

SAEEY-BERRY- Commissioner
bert Yohlwes
Rd Wehlwes, ATTEST:
ELAINE MARLOW

CLERK OF THE BOARD

USELESS BAY GOLF AND COUNTRY CLUB, INC.

JO@VFERGUSON, Plesident

l(Corporate: Acknowledgment Attached)
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2010 Diking District letter
to US Army Corps of Engineers
with historical chronology
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Gor nn err 2025 Lust Avenne, Suite 500
ATTORNEYS AT LAW Sealtle, WA 98171-3140
Phone: 706.3829540

Fax: 206.6200675

www.GordonDer.com

July 30, 2010

NEGEDNT

Ms. Siri Nelson
AUG 03719

U.S. Army Corps of Engincers
P. 0. Box 3755
Seattle, WA 98124-2255

Re:  NWS-2007-279-NO
Island County Diking District #1

Dear Ms. Nelson:

I am writing to you with additional information to be considered by the Corps regarding
the Island County Diking District #] Useless Bay Pump Project. As indicated in my previous
correspondence, I can demonstrate that the Corps was arbitrary and capricious in its revocation
of nationwide permit authorization to the Diking District for this project and that the District has
been economically damaged by the Corps’ actions. Rather than seeking immediate relief in
federal court, we have been working in good faith with staff from the Corps and Ecology to
provide requested information in order to resolve this dispute without the need for litigation. The
Commissioners adopted an Operations Plan with the specific language requested by Ecology,

providing assurances regarding long-term operation of the pumps and weirs.

After review of the additional information provided below, we trust that the Corps will
reissue nationwide permit approval for this project. If such reissuance is not forthcoming, the

District will have no choice but to initiate litigation.

I have asked Commissioner Gabelein, who has been assigned by the District as the lead
on this project, to produce a chronology of events and to locate any historic documents he could
find to address some of the issues raised by the Corps. This chronology is attached to this letter
as Exhibit A.

+ ~ The chronology shows that the District was formed in 1914 to construct and maintain a
system of dikes and drainage ways to provide tlood protection to farms and other properties
within its boundaries. Since.that time, the District has diligently maintained its dikes and

dninage systems to manage flooding and drainage.

The drainage systein established by the District was a gravity system. When formed in
1914, the gravity outfall was located in Deer Lagoon. In 1944, the gravity outfall was relocated

&
YAWRISLAND COUNTY DDWINLOZ910 8 HU DOC ?

APPENDIX. -



Jaly 30,2010

"Ms. Siri Nelson

to the front beach at Uscless Bay, as Deer Lagoon was silting in and started to decrease the
capacity of that outfall.

The capacity at the new outlall and m the main ditch has been maintained by the District
through its regular clcaning of the gravity tide gates, by replacing the tide gates as needed, and
by dredging thc main ditches as necessary. Farmers and landowners installed and maintained the
side ditches that flowed 1n the main ditch. These side ditches were mnstalled and have been
maintained at invert elevations below 2 feet, as shown on the surveys previously provided. Over
time, some of the older wooden side ditches were replaced with newer pipe and gravel side
ditches at the same locations and clevations as the original side ditches.

In the 1960’s, the Uscless Bay Golf Course (“Golf Course”) was constructed. The Golf
Course installed culverts that allowed stormwatcr from the Golf Course to flow into the north
pond, which it constructed, and out to Deer Lagoon. The Golf Course installcd a small 1400-
gpm pump to handle drainage of the Golf Course property. At that time, a culvert was installed
that connected the north pond to a pre-existing leg of the District’s main ditch. Little is known
about the reason for this connection between the District’s existing ditch and the Golf Course’s
new stormwater management system. It is known that the Golf Course developer had concerns
about impacts to the Golf Course from the District’s drainage system. This would suggest that
the purpose of the installed culvert was not to provide an additional outlet for water from the
Drainage District. A more plausible explanation is that the culvert was installed to provide a
secondary path for water from the Golf Course to flow into the District’s main channel and out
the District’s gravity tide gates to Useless Bay. As Mr. Nelson has described, the overall
drainage system in this area is very flat with little slope. We have found no record indicating
that the culvert was installed to provide any drainage benefit to the District. The records found,
as described below, regarding maintaining the District’s drainage system, make no mention of

the culvert.

Years after the Golf Course was constructed in the 1960°s, the culvert connecting the
District’s main ditch to the north pond was apparently crushed. No information has been found
indicating when this occurred, how much flow if any was blocked, or whether the crushed
culvert had any impact on drainage from the Golf Course or from the District. There is no

evidence that the crushed culvert caused any drainage problems for the District. Indeed, if the
culvert was installed to allow drainage from the Golf Course to flow into the main ditch, limiting

the capacity of this culvert would have assisted the District in managing its drainage.

Between the 1960°s and the 1980’s there was a significant increase in residential and
commercial development in the watershed surrounding the District. This development caused
concern for the District as additional pervious surfaces increased drainage into the District’s
systems. We have found no specific data relative to specific development inside the boundaries
of the District, but from the County’s Comprehensive Plan we have the following statistics on

housing built in the South Whidbey Planning Area during this period:

~ Number V().l:—}'-‘l—()us‘i”lllg Units Built in South Whidb;'");Flamlilig—}\rca
of Island County R

Sefore 1949 [1950-1969 [ 1970-1979 | 9801990 [toul
874 1314 1598 532 5318
YAWPMSLAND COHNTY DDA OT2710 8 e DOC
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Ms. Siri Nelson huly 30, 2010

As you can see, the number of homes increased nearly five fold in this period. Additionally,
some 7,500 houscs were expected to be buitlt County-wide through the 1990°s.

The first reported response we found from the District regarding this growth and its
impact on the District’s drainage systen was a March 1980 letter written by the three Distnet
Commissioners to the Island County Commissioners, expressing concern about a specific
development that was proposed at that time. See Exhibit B. ‘This letter notes that the District’s
system may havc to be reengineered to handle the extra load that would oceur from that new
development. The letter suggests that all new development in the arca should be responsible for
upgrading the present sysiem to handle any additional runoft. ‘The specific proposed
development of concern was never built.

In 1987, counsel for the District wrotce to the Island County Commissioners asking for
their consideration of a county-wide solution to drainage problems (Exhibit C). The letter
expresses the District’s concern about drainage impacts from new development, but does not
report on any failure of the District’s existing drainage system. Implied in this letter is the
gradual diminution of the effectiveness of drainage controls through increased runoff and
increased siltation. The focus of the letter is on better mechanisms to control drainage from new

development, not on any changes to the District’s engineered drainage system.

By the 1990’s, the District had to increase its maintenance and cleaning as a result of new
development. Some of the side ditches were reported to have begun showing signs of not

draining to their original capacity.

On May 26, 1999 the District met with the Island County Commissions and the owners of
Useless Bay Golf and Country Club to begin discussions regarding an engineering solution that
would address the increased runoff and the increased siltation problems at the gravity outfall.
These parties worked diligently as shown by the attached letter dated June 30, 2003 (Exhibit D).
An initial agreement was drafted in 2000 and an updated draft was circulated in 2003. In 2004, a
formal agreement was finally executed. See attached Exhibit E. As described in the recitals, the
agreement was reached because “a drainage problem presently exists in the District.” The
Agreement notes that “increased surface water flows within the contributing watersheds are
exceeding the capacity of the existing drainage control facilities . . .to maintain the agricultural
land and open spaces historical uses, the protection of residential units, and the protection of

county roads.”

After the Agreement was executed in 2004, KPG, Inc. was retained to evaluate the
existing system and develop a design solution. KPG found that the design capacity of the
existing gravity tide gates, with invert elevations of 0.3 feet, was 10,000 gpm. Given power
constraints, a new pump with a capacity of 6,000 gpm, 60% of the gravity system, was selected.
This solution would allow flows to continue through the gravity system, but allow the pumps to

control high-water levels through the District’s drainage system.

As notcd in the Corps’ record from prior responses from the District, the design was
based on allowing the existing system to keep up with increased stormwater flows coming from
increased upstream development and the increased sedimentation at the gravity tlow outlets.

L
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. Ms. Siri Nelson July 30, 2010

Without these measurcs, the farmers in the District would have had to start planting later cach
year, jeopardizing the viabtlity of these Tarms, and septic systems would be expected to flood

more frequently, risking water quality degradation.

Permits were 1ssued for this project m 2007 by the U.S. Army Corps of Linginceers,
Washington Department of Ecology (Iicology), Washington Department of Fish & Wildlife
(DFW) and Island County. A $300,000 bank loan was sccured for the project and a five-year
Benefit Assessment was approved to repay the bank loan and to fund operation of the District.
The project was completed in 2008. 1t was inspected by the Corps, Lcology and DEFW and all
inspections concluded that the project was constructed as designed.

Some of the assessed landowners filed suit against the District, objecting to the
assessment. Some of these Jlandowners began a smear campaign. Based upon false accusations
from these disgruntled owners, the Corps suspended, then revoked, its prior permit approvals for
this project without ever visiting the site again, without taking into account the economic impact
from the Corps’ decision, and without any cvidence to support the allegations of these

landowners.

The truth is that the District’s project was designed and built to maintain the District
flooding and drainage control system in the face of increased stormwater from upstream
development and increased siltation of Useless Bay. The capacity of the pump system installed
is less than the capacity of the gravity outfall system. The Operations Plan adopted by the
District will maintain baseline ditch water surface elevations as the District has historically
operated and maintained the system until the cumulative effect of upland development and
sedimentation forced the District to this engineer solution. The project has had no demonstrable
impact on wetlands in the District. The wetlands identified by Ecology, west of the main ditch,
as areas of concem, continue to be well hydrated, as demonstrated by the prior memo and
photographic evidence from Ray Gabelein, showing saturated conditions late into June.

During our recent meeting with the Corps, attention was given by Corps staff on two data
points reported by KPG. KPG had reported water surface elevations in the channel were
surveyed at 3.75 ft. on April 13, 2005 and at 2.11 ft. on July 20", 2005. As has been described
previously by Ray Gabelein, the water surface in the ditch system can stay quite high during

periods of continuous rainfall. That is precisely what occurred in April 2005.

I have downloaded the precipitation records from the closest reporting NOAA weather
station at Coupeville, Washington. The tables March and April 2005 are attached as Exhibit F,
This data shows that there were hea\‘?' rains at the end of March, continued rainfall in early
April, heavy rains on April 7" and 8" and again on April 11", Given the cumulative reported
rainfall of more than 2.5 inches of rain in the 2+ weeks prior to the survey, it is not surprising to

find the water elevation surveyed on April 13" was at 3.75 feet.

We were also able to locate monthly reported precipitation data collected at the
maintenancc tacility for the Golf Course. These records are attached as Lixhibit G. According to
Ray Gabelein, who has lived in this arca all his life, the Coupeville arca receives approximately
10” less rainlall per year that falls in the District, so the rainfall data collected at the Golf Course \

would more accurately reflect rainfall here. \F
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* - Ms. Siri Nelson July 30,2010

The Golf Course rain data for March and April 2005 shows monthly total precipitation of
2.86” and 3.39” respectively, or 6.25” for these two months. This compares with the
precipitation reported at Coupeville for cach of these same months as 1.90. This significant
rainfall would have contributed to higher surface water clevations in the ditch when surveyed on

April 13, 2005.

The 3.75-foot water surface clevation represents a very high surface elevation, not a
baseline. Recall that the main ditch is overtopped and floods the farm ficlds at approximately
4.0-foot elevation. The fact that the side ditches were historically installed and maintained below
2.0 feet demonstrates that the system was designed to be maintained during the spring and
summer farming season at or near that elevation. The Operations Plan that was recently adopted

by the District will achieve these levels.

I appreciate your attention to this matter. If you have any questions, please let me know.

Very truly yours,

o oo

Brent Carson

BC:bc
N’ Enclosures

cc: Client
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EXHIBIT A

Timeline of Drainage for Island County Diking and Drainage District #1

1914 - Diking District Formed and a system of Dikes is constructed creating approx. 460 acres of
farmland from former Deer Lagoon

1914 to Present - Gravity tide gates: cleaned, maintained and replaced as necessary. Main
drainage ditch dredged as needed, farmers and landowners install and maintain side ditches.
Over time some old wooden "punching ditches" are replaced with newer pipe and gravel side

ditches at same locations and elevations as original ditches.

1931 - Drainage officially added as a function of the Diking District, gravity outlet is into Deer
Lagoon. Boundary for the area of Drainage is the same 460 acres created in 1914.

1944 - Gravity outfall is moved to front beach of Useless Bay as Deer Lagoon is filling in and
starting to decrease the capacity of the outfall.

1960's - Useless Bay Golf Course constructed. Pump pond dredged, pump is installed, culvert
connecting to main ditch is installed.

1960's to 1970's - Boeing boom and the beginning of much upland development and platting of

open land surrounding the Diking District.

1977 - Diking District Commissioners meet with Island County Commissioners about
enlargement of Drainage District to help with increased runoff water.

1980's & 1990's - Increased residential and commercial building in the watershed surrounding
the Diking and Drainage District as well as increased residential building in the drainage basin

itself along Sunlight Beach Road resulting in increased water runoff from impervious areas.

1980's - Diking District Commissioners object to proposed Industrial Park on Thompson Road
upland from the Diking and Drainage District because of increased runoff and the potential

impact to District.

1986 - Waterfront property and houses on the south side of Sunlight Beach Road are brought
into the assessment area for drainage after public hearings are held by the Diking

Commissioners.

1990's - Gravity Outfall is sanding in and is not draining to it's original capacity even with
increased maintenance and cleaning. Side ditches begin showing signs of not draining to their

original capacity.

May 26, 1999 - Meeting with County Commissioners, Useless Bay Golf and Country Club, and
Diking District #1 to come up with agreement and plan to install larger pump. Diking
v

Commissioners vote to go forward with proposal and work on agreement.
v
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1999 - Main drainage ditch is dredged and cleaned as has been done approximately every ten
years.

1999 - 2004 - Three parties work on agreement that eventually all three parties can agree to.
Agreement is signed in 2004

2005-2006 - Island County hires KPG as engineers to design system. KPG designs system

2007 - Permits are applied for by Island County on behalf of Diking District #1. Permits for

project approved by all agencies.

2008 - Bank Loan secured for project.

e a—

2008 - Bids received for project. Low bid of $414,000.00 is accepted

2008 - 5 Year Benefit Assessment is approved for repayment of $300,000 Bank Loan and funds

to operate District.

2008 - Project Constructed.

March 2009 - Vicky Didenhover from Army Corp. visits site and concludes project was built
according to permits and plans submitted.

March 2009 - Washington Department of Fish and Wildlife visits project site and finds no
problem with project.
March 2009 - Washington Department of Ecology visits project site and finds no problem with

project.
2008 - 2009 & 2010 - Army Corp. receives numerous complaints about project from parties

unhappy with benefit assessment and also some letters of support from other landowners.
2009 - A group of Waterfront landowners file suit against the District over the benefit

assessment

December 2009 - Army Corp suspends permit without ever visiting site again since March 2009

visit.

2010 - Diking District adopts operation plan as requested by Army Corp and Ecology.
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2006 Diking District-1 RCW 85.38.140 Election
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Diking District #1 Meeting
Junc 8™ 2006

Chmrman, Stcvc Amold, callcd the meeting to ordcr at 6:10pm.

Thcmmutm from thc ‘previous meeting were rcad. Ray Gabelein made a motion 10
approvethe minutes and Bob Kohlwes seconded the motion. Vote was called to appnovc

the mmutw, motion carncd.
Gencml Ledgcr from Island County was prcscntod for appmval
Wammt for commissioners. Bonds from Washington Governmental Entlty Pool for

.. :--$51 00was pmmtod for: sngnanncs It was aoccptcd and appmved.

Neansmess . , o |
ArmyCorpofEnglnccmsentalctta'totheDﬂnnngsmamfoxmmgthcmwcnolongcr |

. bf tiprap placed at Sunhght Beach. “Special Conditxon “«c” of our pcnmt.

Raybrougluuptheneedforaneasemcnttoaccwsﬂ:cncwpmnpmsmllanonfor
mamtcnanccandrepmr Aﬁad:scussxonandloohngatoudxreo—wayagmanmt,thns

B wastobepreparedbyUsd@sBayGolf&CounnyClub

Rayalsobmughtto omattznhonthatthem is abcavcrdamnearthe golfcourse dlCSCl
pnmpstatlon. _ :

IheDlhnngsmamcmvedalctta‘fmmtthslandCountyTreasmer Theyarc
requesting that we adopt a resoltion indicating our intentions to conform to RCW. -
' 85.38,140 —85.38.170. 'IhlswouldallowthcdchnqucntDﬂqngaccoumstobcmcluded

.  in 2007 Tax Foreclosure Sale.

Raymade amouonthat we adopt amolutlon to conform tothe mqucstcd RCW’s |

: stcuss:on took placc to c:gplmn the reqmremcnts of the RCW’s to bc adOpted. A votc S
waataken, all oommxsswncts votcd to’ appmvc ﬂ1c motlon to adopt moluuon_ R o

Old BuxmwsA ‘ o
'Ihcre was. dlscusmon concermng the lengthyumc itis takmg to get all parhes to o
thnpump 1 ?_ allatior - | 88'. c( e,

Mcetmg ad_)oumcd at 7: 20 pm.
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Diking District #1

)&ﬁ; ¢é£%¢ ¥
Bob Kohlwes ,’
g
!

Clinton, WA 98236

Resolution .
June 8, 2(?06

85.38140 through 85.38.170,

Stove Amold )

2684 K. Gabdlein Rd.

We, the Island County Diking District #1 Coxmnls:noncrs agroe to conform with RCW:
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691 E. Gabelein Rd.
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BEFORE THE BOARD OF COMMISSIONERS OF DIKING DISTRICT NO. 1

ISLAND COUNTY, WASHINCTON
MINUTES OF SPECIAL MEETING

A Special Meeting of the Board of Commissioncrs of Diking
District No. 1, Island County, Washington, was held at 7:00
'clock, P.M., on March 29, 1995, at 2691 E. Gabelein Rd.
Clinton, WA 98236. The meeting was called by a majority of
ithe members of the board of dike commissioners and was attended
Ey commissioners Raymond A. Gabelein (chairman), Arthur P.
who acted

iGabelein and Loren B. Wills, and by Eva Mae Gabelein,

Ias secretary of the meeting. Written notice of the meeting
date, time and place, and the business to be transacted, was
personally delivered to each of the above-named commlssioners

’more than twenty-four hours prior to the meeting time.

|

Raymond A. Gabelein called the meeting to order apd
announced that the meeting agenda would consist of review and

any necessary revision of the existing roll of

protected/benefited properties to be assessed and taxed pursuant
to the $40,000. levy request for dike maintenance, which request
the commissioners had signed on October 17, 1994, and delivered

to Island County for processing.

After review by the commissiohers of the existing roll of

protected/benefited properties; miscellaneous, 1995, Igland
real property tax statements; the existing diking

County, '
district map; and, other documents, and after related discussion,
the following resolutions were offered, seconded and unanimously
adopted: :

RESOLVED: That only those portions of Island County, Washingtonm,
real property situated within the "benefited area" of Island

| County, Washington Diking Distriet No.. 1 shall he assessed and
taxed pursuant to the October 17, 1994, levy request; that
"benefited area' consists of approximately 460 acres and is
depicted as lying within a dotted line (extreme high tide line)
on the diking district map which was originally prepared by
Burwell Bantz, Civ. Eng., of Coupeville, Washington, in May,
1914, and most recently updated om September 13, 1989.

RESOLVED: That in the event the benefited area of the diking
district includes part, bur not all, of a particular tax parcel,
the value of any land, improvements or special features situated
on such tax parcel and outside of the benefited area shall in

no manner be taken into account iE determining the assessed
and taxable value of the portion bf such tax parcel situated

within the benefited area.
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RESOLVED: That for purposes of the October 17, 1994, $40,000.
ievy request, the land (unimproved) portion ot all QQFJJJJQQ

geal property situated within the benetited avea shall be
ssessed at a fixed rate of One Thousand One Hundred and no/100's

Dollars (51,100.00) per acre: and, all other real property and
mprovements situated within the benefited area shall be assessed
nt their current, fair market value. Provided, however, in

the event that part, ‘but less than fifty percent (50%), of any

platted tax parcel is situated within the benefited area, u0
portion of such tax parcel shall be subject to the requestcd

like maintenance levy.

There being no further business to be considered at the mecting,
the meeting was adjourned at 0o o'clock P.M.

Dated: March 29, 1995,
BOARD OF COMMISSIONERS
ISLAND COUNTY DIKING DISTRICT NO. 1
éRTHUR g GABELEIN LOREN B. WILLS
"Zw%u,/? Por

) .
Minutes Prepard By: &MW
EVA MAE GABELEIN

n Ao
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Diking & Dreinsge District #1
2684 Gabelein Rd.
Clinton, WA 98236

Commissioners:
Steve Amold Ray Gabelein Robest Kohlwes
RESOLUTION 20074
October 23, 2007

Island County Assessor
P.O. Box 5000
Coupeville, WA 98239
To the Assessor of Island County,

. We, the undersigned, Commxsswnets of Diking & Drainage District #1, hereby
request that a Levy of § 200, 00 <2 Dollars be made, to all

parties inside said district, for the installation of a pump and related appurtenance, to be
collected in the year of 2008.

Signed this 42 day ofOctober 2007.

//¥/77//

Steve Arnold, Commissioner

Robert Kohiwes, Commissioner

APPENDIX_;_E_,H . ‘/5
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RESOLUTION 2008-fif OF THE BOARD OF COMMISSIONERS
OF DIKING DISTRICT NO. 1

ISLAND COUNTY, WASHINGTON

WHEREAS, the Board of Commissioners of Diking District No. 1, Island County, Washington, deems it
to be beneficial to the lands within the “benefited area” of Diking District No. 1 as fully described in the
resolution of the Board adopted on March 29, 1995 (the “1995 Resolution”), a copy of which is attached as Exhibit
A, to generate and provide funds for the District's general maintenance, operation, unprovements and

~ administrative costs, AND

WHEREAS, the District deems it beneficial to continue with a procedure for assessments consistent with
the method adopted in the 1995 Resolution, as provided in RCW 85.18 et seq., which method of assessment was
last employed by the District in 2001, NOW, THEREFORE, it is hereby

RESOLVED, that those portions of the real property situated within the “benefited area” of Diking

District No. 1, as fully described in the 1995 Resolution, shall be assessed in the amount necessary to generate
$90,000 per year for five years based on the method for assessment of each parcel within the “benefited area” as

established in the 1995 Resolution.
EXECUTED by the undersigned as the members of the Board of Commissioners.

DATED this__ 27Y°__ day of October, 2008,

BOARD OF COMMISSIONERS
ISLAND COUNTY DIKING DISTRICT NO. 1

By. oo™ - - [ . / /
SteveAmold ¢ — 7 ¥ f

By /W
Robert Kohlwes

P
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RESOLUTION 2008-Jlif] OF THE BOARD OF COMMISSIONERS
OF DIKING DISTRICT NO. 1
ISLAND COUNTY, WASHINGTON

WHEREAS, the Board of Commissioners of Diking District No. 1, Island County, Washington, deems it to

be beneficial to the lands within the “benefited area” of Diking District No. 1 as fully described in the resolution of
the Board adopted on March 29, 1995 (the “1995 Resolution”), to generate and provide funds for the District's general

maintenance, operation, improvements, and administrative costs, AND

WHEREAS, the Disfrict inadvertently approved Resolution dated June 8, 2006, that adopted RCW 85.38 ef
seq. as the procedure for assessments and which was inconsistent with the District’s previous method of special
/  benefits assessments, and Resolution 2008-4 (no assessments were levied pursuant to those statutes), copies of which
are attached as Exhibits A & B, NOW, THEREFORE, it is hereby :

RESOLVED, that the Resolution dated June 8, 2006, and Resolution 20084, adophng procedures for
assessment pursuant to RCW 85.38 et seq. are hereby rescinded.

" EXECUTED by the undersigned as the members of the Board of Commissioners.

DATED this __ 2 Y® _ day of October, 2008.

BOARD OF COMMISSIONERS
ISLAND COUNTY DIKING DISTRICT NO. 1

ond E, Gabelem

B /%714/

Stéve Arnold

Robertl(ohlws
: ArrERUIK i 3 / 5
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RESOLUTION 2(!)8-_5 OF THE BOARD OF COMMISSIONERS
: OF DIKING DISTRICT NO. 1
ISLAND COUNTY, WASHINGTON

WHEREAS, the Board of Commissioners of Diking District No. 1, Island County, Washington, deems it
to be beneficial to the lands within the “benefited area” of Diking District No. 1 as fully described in the
resolution of the Board adopted on March 29, 1995 (the “1995 Resolution”), to generate and provide funds for the
the District’s general maintenance, operation, improvements, and administrative costs, AND '

WHEREAS, the District inadvertently approved a resolution that adopted RCW 85.38 et seq. as the
procedure for assessments, which was inconsistent with the District’s previous method of special benefits
assessments, and no assessments were levied pursuant to that section, AND

WHEREAS, the District deems it beneficial to continue with a procedure for assessments consistent with -
the historical method based on the assessed value of each parcel within the “benefited area” of Diking District
No. 1, as allowed by RCW 85.15 et seq,, RCW 85.16 et seq., and RCW 85.18 et seq, NOW, THEREFORE, it is hereby

RESOLVED, that those portions of the real property situated within the “benefited area” of Diking
District No. 1, as fully described in the 1995 Resolution, shall be assessed in the amount necessary to generate
$wper year for O years based on the assessed value of each parcel within the “benefited area,” and the
resolution adopting procedures for assessment pursuant to RCW 85.38 et seq. is hereby rescinded.

EXECUTED by the undersigned as the members of the Board of Commissioners.

DATED this__ <~ &~ day of September, 2008.

BOARD OF COMMISSIONERS
ISLAND COUNTY DIKING DISTRICT NO. 1

By,

Steve Arnold, Chairman

Robert Kahlwes
wenox L 4/5
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RESOLUTION 2008-3 OF THE BOARD OF COMMISSIONERS
OF DIKING DISTRICT NO. 1
ISLAND COUNTY, WASHINGTON

" WHEREAS, the Board of Commissioners of Diking District No. 1, Island County,
Washington, deerns it to be beneficial to the lands within the “benefited area” of Diking
District No. 1 as fully described in the resolution of the Board adopted on March 29,
1995, to generate and provide funds for the purpose of financing the District's
participation in the 3-way contract for construction and installation of a new pump on

parcel R32918-135-1600 previously approved by the District, and for general
maintenance, operation, and administrative costs, NOW, THEREFORE, it is hereby

RESOLVED, that the Commissioners are authorized to execute loan documents
on behalf of the District necessary to borrow $300,000.00 to be used for financing the
District’s participation in the 3-way contract for construction and installation of a new
pump on parcel R32918-135-1600 previously approved by the District, and for general
maintenance, operation, and administrative costs.

EXECUTED by the undersigned as the members of the Board of Commissioners.

DATED this _ 3% day of June, 2008.

BOARD OF COMMISSIONERS
ISLAND COUNTY DIKING DISTRICT NO. 1

| Steve Arnold

By g%% QMZQ
' Robert Kohlwes

DD1-00010
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FROM 3RD_ULEY FAX NCL - 366-733- 11518 Sep. 92418 103 luPM Pl

' : RESOLUTION2010-_4
‘ OF THE BOARD OF COMMISSIONERS
OF DIKING DISTRICT NO. 1
ISLAND COUNTY, WASHINGTON

WHEREAS, the Board of Commissioners of Diking District No, 1, lsland Couanty,
Washington, deems it to be beneficial to the lands within the “benefited area™ of Diking Distnict
No. 1 as determined in the Resolution of the Board adopted on July 10, 1986 (the “1986
Resolution”), to generate and provide funds for the District’s gcncml maintenance, operation,

mpmvements, and administrative costs, AND

WHEREAS, the sttnct approved Resolution 2008-6 assessing rea] property situated.
within the “benefited area” of Diking District No. 1 pursuant to the mathod desctibed in the
Resolution of the Board adopted on March 29, 1995 (the “1995 Resolution™), AND

' WHEREAS, the Board has determined that, due to legal issues having arisen concerning
the adoption of the 1995 Resolution, and the necessity of proceeding with an assessment
consistent with the lawfully adopted method of assessment as provided in the 1986 Resolution,

'NOW, THEREFORE, it is hereby

RESOLVED, that the assessment appmvéd in Resolution 2008-6 be modified to make
the assessment method oconsistent with the method of assessment in the 1986 Resolution, and that

thoso porﬁons‘of the real property situated within the “benefited area” of Diking Diatrict No. 1
as fully described in the 1986 Resolution, shall be assessed in the amount necessary to gencrate
$90,000 per year for five years based on the method of assessment for each parcel as established -

in the 1986 Resolutxon, AND

BE IT FURTHER RESOLVED, that the assessment approved in Resolution 2008-6, the
first installment of which was collected in 2009, shall be modified pursuant to the method of
assessmont of each partel within the “benefited area” as established in the 1986 Resolution, and
that credits shall be issued to those parcel owners whose 2009 and 2010 assessments exceeded
that which would have been due pursuant to the 1986 Resolutjon method of assessment, and that
those parce] owners ‘whose assessment in 2009 and 2010 was less than that which would have
been due pursuant to the 1986 Resolution method of assessment .shall be agsessed the adjusted
amount, which credits and adjustments shall be made to each parcel for payments due in 2011,

APPROVED by mgjority of the members of the Board of Commissioners on
September 2, 2010.

DATED this __2" day of September, 2010,

BOARD OF COMMISSIONERS
ISLAND COUNTY DIKING DISTRICT NO. 1

By,
Steve Amold
s Its: Chairman
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RESOLUTION OF THE BOARD OF COMMISSIONERS
OF DIKING DISTRICT NO.1
ISLAND: COUNTY,;, WASTEENGTON:

RESOLUTION 2030~ 2
Island County Assessor
R-Cx Bubat&:
LCoupeyille, WA 98230
‘Ea-the Assessar.of Jsland-County:

We, the undersigned Cornissioners of Diking District No. 1 of Island County
Washington, hereby request that a Levy of § be made for maintenagee,
administrative, and operation expenses, assessing the roll of benefitted properties at
100% of the true and fair value as. approved by the Board in the Resolution of the Board

adaepted en July 10, 1986,
APPROVED by a majority of the members of the Board of Commissioners on
Qctober # 2080
~— BOARD OF COMMISSIONERS
Steve Atpold, Chaizmaze |
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BEFORE THE BOARD OF COMMISSIONERS OF DIKING DISTRICT NO, 1,
ISLAND COUNTY, WASHINGTON

In the Matter of Determining
Benefits to District Properties
From Drainage Improvements Pursuant
to Chapter 85.18 RCW.

FINDINGS OF FACT,
OONCLUS IONS OF LAW AND
RESOLUTION

THIS MATTER, having come on regularly to be heard by the
Board of Commnissioners of Diking District No. 1 of Island County,
Washington, pursuant to a Notice of Public Hearing dated May 20,

1986, and the Board of Comnissioners having held a publie hearing
on this matter on Jume 29, Y989, and a motion having been made,
seconded and carried providing that properties within the

\g/ benefited area of the diking districet, including Lots 1-42 of the

Plat of Sunlight Beach and Lots 1-11 and 58-87 of the Plat of
Sunlight Beach Addition, recelve benefits from the drainage
facilities of the district in proportion to the true and fair
value of such properties, NOW, THEREFORE, the board enters the
following: ‘ ‘

PINDINGS OF FACT

I.

Diking District No. 1 of Island County, Washington, was
established by order of the Board of Commissioners of Island
County on April 6, 1914. - .

11,

Following the formation of the diking distriet, the
Board of Diking Commissioners proceeded to build a dike and
related improvuﬁents for the protection of land and buildings

within the district.
APPENDIX g_\LLOW
A

— LAW AND nxsgt.mxéu - p. 1 | copy
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1T1.

Pursuant to a judgment en?ered fn Island County Superior
Court on June 26, 1914, 1t was established that approximately 460
ecres of 1and within the district would be benefited by the
system of dikes and related facilities. Special benefits
received by such benefited lands were alsc established pursuant
to said judgment. Said benefits were allocated according to the w*
acreage of benefited parcels of property, rether than sccording
to the true and fair value of such parcels.

Iv.

On May 18, 1931, the Board of Diking Commissioners —
ordered that a system drainsge be constructed pursuant to its
authority und::‘iaﬁ--a‘..ﬁ?f-:fgggg, The board further ordered
that assessments for the construction and maintenance of the
drainage system be levied In acecordance with benefits received
per acre. '

v.

On May 10, ]944, the Board of Diking Commissioners
ordered the consiructliop of a drainage outfall/tide gate
structure to serve as part of the district's drainage system.
Assessments for the construction and maintenance of the
drainage/tide gate structure and the drainage ditches were levied
ig_g;gngxljon to the acrgagp of the parcels of property within
the benefited area to be assessed for drainage. Such parcels did
not include Lots 1-42 of the Plat of Sunlight Beach and Lots I-I1
and 58-687 of the Plat of Sunlight Beach Addition. At this time,
theag latter properties were almost entirely vacent. o

vI. ‘

Over the years, the properties within the Plats of
Sunlight Beach and Sunlight Beach Addition developed into a
beach~front residential community with very high property

valuations. .
FINDINGS OF FACT, CONCLUSIONS OF K "Q/’b ,
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VII.

Following the eonstruction of ‘the drainage faeilities,
separate asgessment rolls for dlkinE 5mpx:g~vunents amd drafnage
improvements were maintained by the distriect.

i VIil. '

On _October 28 , 1960 , the Board of Diking
Commissioners undertook the necessary procedures under Chapter
85.19 RCW to change the basis for benefits redleived from diking
fmprovemonts from the acreage of beflefited parcels to the true
and fair value of benefited parcels, such that thereafter, levies
for dikipyp assessments were spread over benefited properties
within the district in proportfon. to the true and fair value of
such properties as afwn oh the tax rolls of the Island County
’reuurur. Drainage assess ntinued to be lavie
proportio rather than the true and fair value,
of the subject pargels.

. . IX.
The Board of Diking Commissioners has caused to be
N prepared and filed with it a roll containing descriptions of the
land and buildl n within the district to which Its
improysments furnish protection. The roll shows descriptipss of
the land and the name of its owner, 6r reputed owner, and such
owner's address, as shown upon the tax roll of the Island Wounty
Treasurer, and the determined value of such land sifd sny
bulldings thereon as sssessed and equalized by the IsYand Cousfy
Treasurer and the Board of Equalisation of Island Comnty.
X.
The Board of Diking Commissioners gave due notice
pursuant to RCW 85,18,030 of the time, place, and purpose of a
public hearing to be held to determine whether the facts and
conditions set forth in RCW 88.18.005 and .0l0 as a prerequisite
to the applieation of Chapter 85.18 RCW @& or do not exist. The
board's Noglwe of Public Hearing f#s dated May 20, 1986.

LAW AND RESOLUTION - p« 8
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XI.

Pursuant to RCW 85.18.040, the notice of the time and
place of hearing was glyep to every owner, or reputed owner, of
property listed on roll by mailing & copy thereof at least 30
days befJ?g'Tﬂg.ﬁzfénf?:tz‘ior the hearing (June 28, 1986) to the
owner or owners at his or their address as shown on the tax rolls
of the Island County Treasurer for the property deseribed. 1In
addition, the notice was published once a weak for thrae
consecutive weeks in the South Whidbey Record, s newspaper of
¢general eirculation in the district. At least 15 days elapsed
between the last date of publication thereof and the date flxed
for the hearing.

X11.

Diking Distriet No. 1, through its improvements,

including i drainage i utfall/tide ggte struct
Snd drpinacg.ditahes) hes reclaimed land, proteoted it from
overflow, enabled erection of improvements thereon, and furnishes
sueh land and buildings protection against flood water. Such
protected and benefited land consists of the original 460 acres
of land established by the Board of Commissioners of Island
County, Washington, in 1814. Such land, together with buildings
constructed thereon, is protected apd benefited by the drainage
iu:rovcments_of_the_d Btrict, g improvements

of the dlgtr et.

X111,

The level of the land and of the foundational sfruetures
of buildings thereon within the 480-acre benefited area (which
includes Lots 1-42 of the Plat of Sunlight Beach and Lots 1-11
and 56-67 of the Plat of Sunllght Beach Addition) is below the

% 7:”” e K l—l//q
| f
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XIV., a
But for the dralnage improvements of the district, fresh
water from precipitation, springs, upland drainage and other
souross would collect behind the dike, eventually causing
flooding of Sunlight Beaoch Road and thereby denying access to
Lots 1-42 of the Plat of Sunlight Beach andeWGB 67
of the Plat of Sunlight Beach Addition, among other properties,

In addition, on~-site sagt!c sxstemu and the foundatjonal

structures of some houses and other buil 8 would became

flooded. e e

Xv,

Precipitation far exceeds evaporation in the distriet,
which has a marine West Coast climate. There is ever-increasing
uplan in the vielnity of the district, causing ever-
inereasing water runoff into tho distriet, whiah ig drained b
means of the dralnagp imprgyements ef tha.district. . .
| : AL A % . xvr.

N~ reaches of the dike, such as occurred in December of
1982, as well as potential oxﬁiiagzing of tﬂz_dlﬁgnat times of
extreme high t!d.n, low atmospheric pressure, and high South to
Scuthwesterly winds, require that the drainage improvements of
the district continue to be maintained for the protection and
benefit of the benefited area, including the Sunlight Beach and
Sunlight Beach Addition lots. The outfallltide gate structure 1s

the only means by which the sea water collge ng | dke..

AU S NNk ol i At s i i
because of overtopping or a ﬁreach 9£ i&!
WM

rom behind the

k@mmnyabeudfa#nedm

: Hw—:w‘ -

XVII.

The continued functioning of the drainage improvements
is essential to the continued lawful functioning of on-site
septic systems serving the Bunlight Beach and Sunlight Heach
Addition lots. As such, the drainage improvements pravent the
necessity for an area-wide sewer system.

- " oty

FINDINGS OF FACT, CONCLUSIGNS OF

LAW AND RESOLUTION - p. 5
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XVIIL,

The continued functloning of the dralnage improvements
prevents flooding of water wells serving the Sunlight Besch and
Sunlight Beach Addlition lots. But for the continued functloning
¢f the drainage improvements, such properties acould be deprived
‘of their source or sources of potable water. S—

_ XIX.

Heavy olayey impermeable. sofls underlie the land behind
the dike within the benefited area. Aecordingly, the drainage
improvements are essential for the purpose of draining fresh
water collecting behind the dike.

XX.

The Board of Diking Commissioners has received and i{s in
possession of adequate information upon which to determine
benefits to properties within the benefited area from the
drainage improvements. No further studies are necessary.

N | XXI.

The econtinuous base benefits which each of the
properties (ineluding Tand and buildings) within the benefited
area of the distriot are receiving and will recelve from the
continued operation and functioning of the drainage Improvements
of the district are equal to 100% Qf;th°.3r0-14ﬂ¢."q,P_Nhu; of
such property In money, as evidenced by the determined value of
such land and buildings as agsessed and equalized by the Island
County Treasurer and the Island County Board of Equalization and
shown upon the tax roll of the Island County Treasurer on file
with the district, as it now exists or may hereafter be
revised.

XX11,
The only letter or other writing whieh could be
construed as a written objection to the adoption of the roll on
file with the district Is a letter dated June 23, 1986, from J.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND RESOLUTION - p. 6
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C. Eraft to Alan R. Hancook, attorney for the distriet. Such
objection is' overruled. All other oral or written statements
which eould be construed as objections to the adoption of the
roll by the Board of Diking Commissioners are overruled.

From the foregoing Pindings of Fact, the board makes the
following:

CONCLUS IONS OF LAW
I.

The Board of Diking Commiss ioners has undertaken all of
the necessary procedures pursuant to Chapter 85.18 RON to adopt a
roll of property within the diking distriet protected and
benefited by the drainage improvements of the district.

II.

The drainage improvements of the distriect protect the
benefited area of the district (including Lots 1-42 of the Plat
of Sunlight Beach and Lots 1-]1] and 58-67 of the Plat of Sunlight
Beach Addition) from overflow, have. ensbled erection of
improv ; .‘::E‘Ezte furnished land and bulldings
within the benefited area protection sgainst flood water.
is a direet relations

There

to be erected thereon, thus

I1I.
The cost of continued functioning of the distriet should
be paid through levies of dollar rates made and collected

according to Cha 8 RCW against the land and bulldings
mm%%uinage improvements, basgq up.og_t”t‘xe‘
determlogd basg henefits received by such land and Tngs as
set forth above. T

FINDIN AT, ONSOF -
LAW AND RESOLUTION - p. 7 K e
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1v,

Any ‘and all objectlons to the adoption of the roll of
protected property have properly been overruled bapsed on the
record of this proceeding.

V.

The board has proporiy determined that the eontinuous
base bensfits whiech each of the properties on the roll of the
district are receifving and will receive from the ocontinued
operation and funotlioning of the drainage improvements of the
district are equal to 100% of the true end fair value of such
property in money.

Fran the foregoing Findings of Faot and Concluslans of
Law, the board makes the following:

RESOLUTION

BE IT RESOLVED by the Board of Commissioners of Diking
District No. 1 of Island County, Washington, that the drainage
improvements of the distriect, including the ou;fnlllt!dew agsn
| and alpage ditches, protection to land and
building- within the benefited area of the district of
approximately 460 acres as established by order of the County
Cormiss ioners of Island County, Washington, such protection being
afforded against damsge or destruction from overflow waters in
that the Tevel of the land ‘and of the foundational structureu of
building

R
thereon is below the water level at flpod_or hi h tide

stages of the waiers, fresh al a1t, against which sueh distr et
BE IT FURTHER RESOLVED that the cost of continued

functioning of the drainage improvements of the district shall be

paid through levies of dollar rates made and collected according

to Chapter 85.18 RCW against the land and buildings thus

FINDINGS OF FACI, OONCLUSIONS OF
LAW AND RESOLUTION ~ p, 8
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protected, based upon the determined base heneits received by
such 'land and buildings.

BE IT FURTHER RRSOLVED that the conti base benefitg‘
which agoh of the -ropertles on the roil of protected property

flle With tha. 'Wl rict ‘are ¥ ea V L ng ”Jlr}"... eeive from the M"M}
» 0 ; pree LS e ; e '”:i.as&.%u{
" 2d gD§ TR TS g, 2igtrictTs dranage

“ual to 100% of thew h{e and fairﬂ“;}qzﬂgf‘qqgh

are overruled.

BE IT FUR?HER RESOLVED that the ro 0 rotected
: ‘ b _Alﬁiﬁepeby adoptod as

rates to provide funds for the continuous functioning of the
drainage improvements of the distriet. Said roll shall Include
\‘_/. ‘ all of the property within the benefited area of the distriet,
fincluding Lots 1-42 of the Plat of Sunlight Beach and Lots 1-11
and 58-67 of the Plat of Sunlight Beach Addition, Records of
Island County, Washington.
BE IT PURTHER RESOLVED that said roll shall be.certlfled

base of benefits to the land and buildings protected by the
drainage improvement system of the district against whieh dollar
rate is levxed nnd_collecter“ftum_tinnhto txmm“for the continued

FINDTNGS OF FACT, CONCLBJIONS OF . K q//b
LAW AND RESOLUTION - p. ¢ M &
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DATED this 10th day of July, 13886,

BOARD OF COVMISSIONERS
DIKING DISTRICT NO.' 1

K \o//b
YINDINGS OF FACT, OONCLUBIONS OF
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