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RESPONSE TO APPELLANT'S OPENING BRIEF 

I. INTRODUCTION 

A. CONCESSIONS OF APPELLANT DIKING DISTRICT NO.1: 

The Opening Brief of Appellant Oiking Oistrict No.1 ["00-1" 

hereafter] does not dispute the fact that it failed to provide to its property 

owners notices and/or hearings prior to assessing "special benefits" 

against their properties. It does not challenge the trial court's ruling that 

notices and hearings were required prior to levying special benefit 

assessments. Instead, DO-l argues only that: 

1. OD-l illegal acts / omissions in levying special benefit assess­

ments are not judicially reviewable; and 

2. If the special benefit assessments are judicially reviewable, judi­

cial invalidation of current assessments resurrects prior special 

benefits assessments made twenty five (25) years earlier, but long 

abandoned. 

Appellant 00-1 's failure to assign error to or argue the "notice and 

hearing" decisions of the trial court concedes those points. 

B. DD-1 IGNORES APPLICABLE STATUTES: 

Appellant 00-1 is a purely statutory creature, but the Table of 

Authorities contained in DO-I 's Brief does not identify ... and the brief's 

argument does not include ... a single citation to any statutory provision. 

All of a diking district's functions and powers are authorized, defined, and 

limited, and all of an affected property owner's procedural rights [includ­

ing appeal rights] are preserved in Title 85 RCW, Chapters 85.05, 85.18, 
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or 85.38 RCW. One cannot apply common law principles while ignoring 

statutory requirements, as Appellant DD-I attempts in its Brief. 

C. BRIEFING PROTOCOLS: 

This Brief will use the following abbreviations and protocols: 

I. Diking District No. 1 of Island County will be referred to in this 

brief as "DD-l." 

2. Respondents I Cross Appellants Citizens In Support of Useless 

Bay Community and Robert and Judith Winquist will be referred to 

collectively as "CSUBC," unless the context requires otherwise. 

3. Respondents ISLAND COUNTY, MARY WILSON ENGLE,ANNA 

MARIA d NUNES and SHEILA CRIDER will be referred to collectively as 

"Island County" unless the context requires otherwise.1 

4. Respondent USELESS BAY GOLF and COUNTRY CLUB will 

be referred to herein as "Golf Club." 

5. Diking District Resolutions will be identified as "DD-l Resolu­

tion __ " with the appropriate numerical identifier added. The numerical 

identifier usually, but not always, consists of the year of adoption 

followed by a number designating the sequence of DD-I resolutions. 

When a "resolution" number was not assigned by DD-I, those resolutions 

will be referenced by date of adoption. 

1 The party designation on Appellant DD-l 's Brief Face-sheet is not accurate. The trial 
court entered an Order Substituting Parties below. [09-2-00845 CP 68, page 80-82] 
That Order was required because the offices of Assessor and Treasurer were changed 
as a result of the County's November 20 1 0 election. The newly elected County Officers 
took office in early 20 11. The face sheet for this Respondents' / Cross Appellants' Brief 
and that used in the Island County Clerk's "INDEX TO APPELLANT'S CLERK'S 
PAPERS" is accurate. 
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D. CITATIONS TO THE RECORD: 

Neither party has relied upon transcripts oftrial court proceedings, 

because there was no trial or oral testimony below. Neither party relies 

upon transcripts of proceedings before DD-I because its "certified records" 

did not include any transcripts. The appeal below challenges DD-l 's lack 

of required process. DD-l 's decisions on the merits - though erroneous 

- are not reached because DD-l failed to make any appealable findings 

-of-fact or conclusions-of-Iaw. 

On November 17,2011, the trial court clerk filed Clerk's Papers 

/ Index for Island County Superior Court Case No. 09-2-00845-5, and a 

separate Clerk's Papers / Index for Island County Superior Court Case No. 

10-2-00754-1 [both cases on appeal herein]. The Court can see that the 

two sets of Clerk's Papers differ in terms of numbers, dates and location 

of documents. Island County Cause No. 09-2-00845-5 had a much longer 

duration than Island County Cause No. 10-2-00754-1, and contains more 

items. The instruments listed on the two sets of Clerk's Papers do not 

correspond with the other. Thus, unless proper references to the record are 

maintained in the parties' appellate briefs using the two different Clerk's 

Indexes, the Court and parties will be hopelessly lost. 

CSUBC will adopt and utilize a shorthand method of referencing 

the two trial court records, while maintaining the distinction between the 

two records, as follows: 

1. Citations to the record in Island Co. Case No. 09-2-00845-5 will read 

- for example for the Petition/Complaint [09-2 CP-69, page 192]; 
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2. Citations to the record in Island Co. Case No. 10-2-00754-1 will read 

- for example for the Amended Petition/Complaint, [10-2 CP-4, 

page 446]. 

II. OBJECTIONS TO AND MOTION TO DISMISS 
DD-l 'S IMPROPER OPENING BRIEF 

CSUBC objects to the improper Opening Brief submitted by DD-l. 

DD-l's Opening Brief includes no Assignments of Error. Additionally, 

DD-l 's references to the record do not identify which ofthe two trial court 

records it references, or even which part of either of those two court 

records it references. 

CSUBC has filed a separate RAP 10.7 motion asking that Appel-

lant DD-l's Opening Briefbe returned for correction, replacement or be 

stricken. Depending upon DD-l 's response to CSUBC's motion, and this 

Court's ruling on that motion, the motion may preclude hearing the 

Appellant DD-l 's case on the merits. Accordingly, CSUBC moves in this 

brief ... pursuant to RAP 10.4(d) ... that the DD-l Opening Brief be 

stricken and DD-l 's appeal dismissed. 

A. The Record Relied Upon: 

This motion is based upon the Opening Brieffiled by DD-l, which 

includes no Assignment of Errors and which does not include required 

citations to the record, all in violation of RAP 1 0.3 (a) (4) and (5) and RAP 

1O.4(f). 

This motion also relies upon the November 17, 2011 "Appellant's 

Clerk's Papers" [including the "Index to Appellant's Clerk's Papers"] 
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filed in this Court by Debra Van Pelt, Island County Superior Court Clerk. 

Ms. Van Pelt filed "Appellants Clerk's Papers" for each oftwo trial court 

proceedings now on appeal: Island County Cause No. 09-2-00845-5 and 

Island County Cause No. 10-2-00754-l. 

This motion will also rely upon subsequent portions of this Court's 

record yet to be developed, which will include the requested court ruling 

on CSVBC's RAP 10.7 motion and DD-l 's compliance or noncompli­

ance. If appropriate, this motion will be withdrawn. 

B. Grounds for Relief Requested and Argument: 

1. No Assignments of Error: 

RAP 10.3(a)(4) requires the Opening Brief to include Assign­

ments of Error. King Aircraft Sales, Inc., v. Lane, 68 Wash.App 706,846 

P.2d 550, 22 V.C.C. Rep. Servo 2d 515 (Div. 1 1993). Appellant's 

Opening Brief contained no Assignments of Error, it therefor submitted 

an improper brief and it should be corrected or stricken pursuant to RAP 

10.7 

2. Improper Citations to the Record: 

Appellant DD-1 's Opening Brief cites to the record as though a 

single trial court record existed. Throughout its "Statement of the Case" 

[see Brief of Appellant - pages 2-5], DD-1 makes multiple citations to 

the record by referencing only a single "CP ," and then only by page 

number. DD-l includes no information from which the other parties or the 

Court can ascertain where in the actual trial court records support is found 

for the statements alleged in DD-1 's Statement of the Case. 
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RAP lO.4(f) requires references to the record to be both by "part" 

and "page." DD-l gives only a page number, providing no reference to 

which of the two records it refers to, or which part of either record it refers 

to. DD-lleaves respondents and the Court "guessing" about the supposed 

support for DD-l's factual and procedural contentions. This is an 

especially serious flaw considering that DD-l asks the Court to review 

this case de novo and must demonstrate not only what it's factual 

allegations are, but that they are supported in the record, are uncontested, 

are material, and entitle DD-l to a judgment as a matter o flaw . If these 

improprieties are not eliminated prior to setting this case for oral argu­

ment, this Court should strike DD-l's Opening Brief and dismiss its 

appeal. 

III. RESPONDENTS' STATEMENT OF ISSUES 

Issue No.1: Do controlling statutes contemplate review of ben­

efit assessment process and decisions by writ of review? Yes, they do. 

Issue No.2: Did DD-l proceed illegally when it failed to pro­

vide affected property owners notice or hearing as it was statutorily and 

constitutionally required to do prior to making its project and benefit 

assessment decisions? Yes, it did. 

Issue No.3: Is the decision of Diking District No. 1 to deprive 

property owners of required notice or hearing an act / omission reviewable 

by statutory writ? Yes, it is. 

Issue No.4: If a Diking District adopts special benefit assess­

ments against property in the District without first providing notice and 
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hearing, are the benefit assessments null and void? Yes, they are. 

Issue No.5: If illegal action by DD-1 is not subjectto review by 

statutory writ, are its illegal acts/omissions reviewable pursuant to the 

court's inherent constitutional power as requested in the Petitions? Yes, 

they are. 

Issue No.6: Does "invalidation" of challenged DD-1 resolu­

tions result in a revival of prior DD-1 benefit assessments? No, it does not, 

at least not those urged by DD-1. 

Issue No.7: Does DD-1 improperly seek an advisory ruling 

regarding a resolution not challenged in the Petition filed in this case and 

not supported by pleadings or record? Yes, it does. 

IV. RESPONDENTS' STATEMENT OF THE CASE 

A. HISTORICAL FACTS: 

1. Judicial Formation and Oria=inal Assessment: 

DD-1 is located in southwest Whidbey Island and includes prop­

erty, including that owned by CSUBC members, fronting on Deer Lagoon 

and Useless Bay, parts ofPuget Sound [09-2 CP-11 , page 195-240 ]; 

[10-2 CP-10 , page 112-158 ]. 

Formation of DD-l occurred in 1914 pursuant to Chapter 117, 

laws of 1895 [now codified in RCW 85.05]. A Petition was filed with the 

Island County Board of Commissioners, and that Board issued its ORDER 

approving formation ofDD-1 on March 16, 1914. CSUBC asks the Court 

to judicially notice that Island County Order, a copy of which is attached 

to this brief at Appendix ("A"). Thereafter, voters approved formation of 
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the district. That Order describes boundaries for DD-l encompassing 

743.64 acres, of which 460 acres were considered benefitted by construc­

tion of the dike. [09-2 CP-19, page 241-258 ]; [10-2 CP- 13, page 159-

176]. 

Subsequently, pursuant to Chapter 117, laws of 1895 [now codi­

fied at RCW 85.05.090 - 85.05.120, copy attached hereto at Appendix 

("B")], the DD-l petitioned Island County Superior Court to approve its 

proposed improvements and to establish special benefits for DD-l prop­

ertyowners. The enabling laws also provided for ajudicial proceeding to 

make subsequent amendments as needed. RCW 85.05.130 

In 1915, the legislature enactedRCW 85.05.070-RCW 85.05.079 

[laws 1915, ch. 153 § § 2-10], creating limited authority to diking districts 

seeking to undertake construction of any drainage system. The statutory 

drainage system approval process requires notice and a hearing to simul­

taneously determine: 

• to commit the diking district to any drainage system construction; 

and 

• to determine how to finance and pay the costs of the system, 

including special benefit assessments for each parcel. 

The 1915 enactment also provided for separate benefit assessment 

and fund-segregation between monies intended for drainage functions 

and diking functions. RCW 85.05.077 

From 1914 until several decades later, the statutory process de­

scribed above was the only process governing diking district creation, its 
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authority and its establishment of benefit assessments. 

In 1951 [Laws 1951, ch. 45] the legislature enacted an optional 

method for assessing properties if those properties were at risk of inunda­

tion by tidal or flood waters [codified at RCW 85.18.010-85.18.900]. 

Chapter 85.18 RCW includes its own notice, hearing and judicial appeal 

provIsIOns. 

In 1985 the legislature enacted Ch. 85.38 RCW [Laws 1985, ch 

396], an additional method for various special districts, including diking 

districts, to organize and operate. This latter enactment repealed certain 

provisions ofRCW 85.05, but did not repeal RCW 85.05.070-85.05.079 

governing the process for approving construction and financing of drain­

age systems. The interplay of these sometimes confusing statutory 

provisions will be described in more detail in the Cross Appeal portion of 

this brief. 

CSUBC members live along Sunlight Beach, a neighborhood 

situated on a large spit ofland that juts out from the Whidbey Island main 

shoreline, and which extends westerly between Deer Lagoon [on the 

North] and Useless Bay [on the South]. The plats, road, spit, Deer Lagoon 

and Useless Bay are described and depicted in the Petitions / Complaints 

filed in the two actions below. [09-2 CP-69, page 716]; [10-2 CP-4, page 

446] These plats existed when DD-l was created. Sunlight Beach Road 

traverses the approximate center of the spit, with residential lots on both 

the North [Deer Lagoon] and the South [Useless Bay] sides of the road. 

DD-l includes some, but not all, of the residences along Sunlight Beach 

9 



Road, excluding the western-most parcels. [09-2 CP-92, page 83-91 ]; 

[10-2 CP- 45, page 73-81]. 

After its formation, DD-1 constructed a dike northward from the 

Sunlight Beach spit and across Deer Lagoon, which prevented tidal 

inundation of the lowland property behind (Easterly) of the new dike. The 

pending appeals do not include issues relating to dike construction or dike 

maintenance assessments. [09-2 CP-69, page 716-771]; [10-2 CP-4, page 

446-416, and 10-2 CP 46, page 73-81] 

2. Past Drainage Systems in Deer Lagoon: 

In 1931, D D-1 constructed a gravity flow drainage system under 

the dike [near its Northern terminus] so that fresh surface water from the 

East side ofthe dike could discharge westerly under the dike directly into 

Deer Lagoon, and from there to surface flow across Deer Lagoon into 

Useless Bay. [09-2 CP-69, page 716-771]; [10-2 CP- 4, page 446-451] 

The 1931 DD-1 resolution to authorize construction of the 1931 drainage 

system and to make benefit assessments was adopted pursuant to RCW 

85.05.070-85.05-079. A copy of that 1931 Resolution is attached at 

Appendix ("C"). The Court can see that the Resolution does not classify 

the platted lots in Sunlight Beach or Sunlight Beach Addition as "benefit­

ted properties. " 

In 1944, DD-1 constructed a different gravity flow drainage 

system which included tidal gates to drain fresh water from the East 

(landlocked) portion of Deer Lagoon directly under Sunlight Beach Road 

[near the 1914 dike's Southern terminus] with its outfall directly into 
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Useless Bay. This latter system is still in place and has adequately drained 

the landlocked portion of Deer Lagoon East of the dike and continues to 

do so. [09-2 CP-ll, page 195-240]; [10-2 CP- 10, page 112-158 ] 

The pending appeals do not involve the 1914 dike and original 

drainage system, nor the 1931 or 1944 drainage systems. In fact, at least 

as early as 1994-1995, DD-l was levying no benefit assessments related 

to any drainage system. [09-2 CP-ll, page 195-240 and CP 50]; [10-2 CP-

10, page 112-158] A copy ofDD-l's 1994 and 1995 levy requests to 

Island County are attached at Appendix ("D"). 

The Useless Bay Golf Club borders Deer Lagoon to the North. 

Much of its land is lowland, and in the 1960's it installed and operated its 

own drainage system to pump surface water from the East side of the 1914 

dike into Deer Lagoon west of that dike. That system included a drainage 

ditch that ended in a small pond where the Golf Club collected surface 

drain water and then pumped it over the dike. DD-l continued to use its 

own separate and pre-existing gravity flow drainage system under Sun­

light Beach Road to the South. The DD-l gravity flow drainage systems 

have always adequately drained surface water from behind (Easterly) of 

the 1914 dike. [09-2 CP-ll, page 195-240]; [10-2 CP-I0, page 112-158] 

Approximately 5,000 acres of upland property contribute surface drain­

age from four (4) basins. Those drainage basins include approximately 

744 acres of territory within DD-l, which itself includes the approximate 

460 acres benefitted by the dike according to the 1914 formation docu­

ments. [see Appendix ("A")] 
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3. The Current Draina2e System: 

00-1 never constructed, owned nor operated a pumping system to 

drain fresh surface waters until it committed by contract to construct, 

maintain and operate such a system in 2004 when it entered into a contract 

with the Respondent Golf Club and Respondent Island County. [09-2 CP-

11, page 195-240]; [10-2 CP-10, page 112-158] This 2004 contract and 

2006 Amendment are attached hereto at Appendix ("E"). The contract 

speaks for itself, but generally committed DO-1 to the construction, 

maintenance, and cost of providing a pumping drainage system designed 

to resolve present and future surface drainage problems of the Golf Club 

and the larger drainage basins within Island County. A July 2010 DO-1 

chronology includes historical information and describes the nature and 

cause of drainage increases in the basin, and historical negotiations to 

resolve differences between DD-1, the Golf Club and Island County. [09-

2 CP-11, page 195-240]; [10-2 CP-10, page 112-158] For the Court's 

convenience, a copy of that chronology is attached at Appendix ("F"). 

B. PROCEDURAL FACTS: 

1. No Notice and No Hearin2s Provided to Property Owners: 

DD-1 financed its $414,000 drainage system venture by securing 

a short-term loan from Whidbey Bank [see Appendix ("E")], There 

followed over the next four years what can only be fairly described as a 

flurry of confusing, inconsistent and contradictory 00-1 resolutions 

regarding benefit assessments in order to pay for the construction, the 

financing and the operating costs for this drainage pumping system. DO-
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1 provided no notice or hearings to property owners of its decision to 

construct, of its decision to finance construction with Whidbey Bank, or 

of its many subsequent decisions to assess special benefits against citi­

zens' properties. 

2. Writs and Declaratory Jud2ments Requested: 

The Petitions in both cases below [CSUBC et al.] requested either 

or both review by statutory writ or by constitutional writ. In both cases, 

the Petitioners alleged that DD-l had failed to provide statutorily and 

constitutionally mandated notice and hearing prior to levying special 

benefit assessments, which statutory notice and hearing are required prior 

to committing to constructing a drainage system. RCW 85.05.071 

In addition, CSUBC requested declaratory relief that the 2004 

contract [amended in 2006] with the Golf Club and Island County 

exceeded the jurisdiction ofDD-l and was an ultra vires act. In addition, 

CSUBC sought a declaratory judgment that, as applied by DD-l, RCW 

85.18 "benefit assessments" that were levied solely based on appraised 

value were not "special benefit" assessments but rather were unconstitu­

tional ad valorem property taxes, a claim the trial court did not reach. 

3. The Aeency "Record" 

DD-l did not relinquish its record below willingly. CSUBC's 

Complaint in Island County Superior Court Case No. 09-2-00845-5 

requested either or both a statutory or constitutional writ of review. 

CSUBC's proposed writ of review in that case specifically would have 

required DD-l to provide its record relating to the challenged 2004 
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drainage project decision and all of its record relating to its 2008 resolu­

tions, benefit detern1inations, benefit rolls, notice, minutes, transcripts, 

evidence considered and objections lodged. [09-2 CP-84, page 653-662] 

DD-I however had other ideas. 

On January 13, 2010 legal counsel for DD-I filed an attorney's 

declaration, attaching a copy of a "1986" Resolution that was not authen­

ticated and was not complete. [09-2 CP-21, page 565-581] DD-l also 

presented its own proposed Order and Writ of Review [redefining the 

scope of the requested writ against itself] and the trial judge signed 

preliminary show cause orders [09-2 CP-6l, page 469] and writs [09-2 

CP-94, page 467] as proposed by DD-l in that case. CSUBC objected, of 

course, to the entry of any preliminary order that purported to adjudicate 

the merits of any issues not before the court for decision at that time, 

especially considering that at that time the purpose of the orders was to 

obtain the DD-l record so that review on the merits might be obtained. 

[09-2 CP-79 ,page 557; 09-2 CP-80, page 498; 09-2 CP-55 , page 443} 

Eventually, the trial court came to understand that the "1995" DD-l 

resolutions and the "1986" DD-l "resolutions were not challenged in 

either case below; it was only those resolutions levying special benefit 

assessments to be collected in years 2009, 2010 and 20 II that were under 

review, and those are the resolutions invalidated by the trial court's final 

judgments. [09-2 CP-41, page 20-23]; [10-2 CP- 21, page 20-22]. 

DD-l "Certification" of its record in Island County Superior Court 

Case No. 09-2-00845-5 consisted of only seventeen (17) pages of "record." 
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This DD-l record included portions of some 1995 resolutions, several 

single page resolutions adopted by DD-l in 2007 and 2008, two pieces of 

correspondence and some published notice of "meetings." [09-2 CP-50 

and CP 53] The DD-l record submittal was notable for what it did not 

include: 

• No notices of 2008 hearings; 

• No minutes or transcripts of 2008 hearings; 

• No" 1986" resolution and no later resolution referring to a" 1986" 

resolution; 

• No benefit rolls; 

• No levy or benefit certifications to Island County; and 

• No working papers to evidence how "benefits" were established. 

The "record" submitted by DD-l in Island County Superior Court 

Case No. 10-2-00754-1 was essentially the same, though it included for 

the first time, and without explanation, a copy of a "1986" incomplete 

resolution with a new "benefit roll" for 2011 based upon current assessed 

values. [10-2 CP-5, page 253-298] Again, it included portions of some 

1995 resolutions but was again notable for what it did not include: 

• No notices of 2010 hearings; 

• No minutes or transcripts of2010 hearings; 

• No documents to complete the "1986" resolution; 

• No 2010 levy certifications to Island County; and 

• No working papers to evidence how "benefits" were established. 

The DD-l record submittal was woefully inadequate and inc om-
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plete. An especially glaring omission from DD-l's "record" submittals 

was its failure to include its June 8, 2006 minutes and its June 8, 2006 

Resolution electing to finance its future operations pursuant to RCW 

85.38.140 through RCW 85.38.170, which CSUBC itself did provide. 

[09-2 CP-19, page 241-258]; [10-2 CP-13, page 159-176] A copy of the 

DD-l June 8, 2006 minutes and resolution are attached at App. ("G"). 

All of the relevant DD-l resolutions were attached as exhibits to 

the Petitions/Complaints filed below and/or were included in DD-l 's 

"certified record" and/or attached to supporting affidavits filed in Island 

County Superior Court Case No. 09-2-00845-5 and Island County Supe­

rior Court Case No. 10-2-00754-1. DD-l filed no answers to the Com­

plaint below and did not otherwise subsequently contest the authenticity 

of those attachments to CSUBC's Petitions, which were provided from 

DD-l records in any event. [09-2 CP- 69, page 716-776]; [10-2 CP-34, 

page 471-476, CP 4, and page 446-451] 

For the Court's convenience, the following resolutions are 

attached in these Appendices: 

• "1995" DD-l resolution is attached hereto at Appendix ("H"); 

• The 2007-2008 DD-l Resolutions are attached collectively at 

Appendix ("I"); 

• DD-l resolutions 2010-1 and 20 1 0-2 are attached hereto at Appen­

dix ("J"); and 

• A copy of the abandoned" 1986" resolution relied upon by DD-l 

is attached hereto at Appendix ("K"). 
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4. Untrue I Unsupported Statements in Appellant's Brief 

(a) Appellant Misrepresents the Pleadings 

It is not often that a statement in a brief is simply false, but that is 

the case with two claims made in Appellant DD-1's "Statement of the 

Case. 

The first untrue statement in the 00-1 Opening Brief is its 

characterization ofCSUBC' s claims. That procedural mischaracterization 

is made on page 4 of DD-1's Brief that stated as follows: 

"In that action [Island County Superior Court Case No. 
09-2-00845-5] CSUBC sought judicial review of various 
decisions made by the District many years before ... the 1986 
decision to assess certain properties for drainage system 
improvements; and the 1986 determination that the base 
benefits conferred on the same properties for diking and 
drainage improvements were equal to the properties' true and 
fair value. " 

CSUBC did not challenie the 1986 resolution. CSUBC chal­

lenged the assessment decisions made in 2008 purportedly supporting the 

2009 benefit collections. [09-2 CP-69, page 71] 

It was 00-1 that attempted to insert issues regarding a 1986 

resolution, using a declaration oflegal counsel as the vehicle for doing so. 

[09-2 CP-21, page 565-581] In fact, as noted above, CSUBC objected 

when DD-1's legal counsel attached a copy of the 1986 resolution to his 

January 19,2010 declaration. CSUBC objected to the language that DO­

l included in its proposed "Order on Show Cause" and CSUBC asked the 

trial court to reconsider inclusion oflanguage regarding that 1986 resolu­

tion. [see record references in part "3. Agency Record" above] 
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In addition, CSUBC opposed DD-1 's own Motions for Partial 

Summary Judgment motion in both cases below, which DD-1 based 

primarily on the supposed "continuing validity" of the 1986 resolution. 

[09-2 CP-31, page 299-311]; [10-2 CP-16, page 242-252]. CSUBC 

resisted those Reconsideration Motions. [09-2 CP74-, page 178-189]; 

[10-2 CP-39 ,page 101-111] 

(b) Appellant DD-l Misrepresents Facts 

The second untrue statement in DD-1 's Opening Brief is a factual 

claim made on page 3 of Appellant's Brief that: "The District therefore, 

has used the RCW 85.18 assessment method for drainage assessments 

since 1986." This is simply a false statement, as is readily apparent from 

a review of the record - Appendices ("D") and ("G") through (" JII) - to 

this Response Brief. The truth, as disclosed in the record, is as follows: 

• DD-l made no drainage assessments for some years, at least in 

1994 - 1996 [see Appendix ("D")]; 

• It is also apparent that the DD-l 's "1995 formula" was not, and did 

not purport to be, based on RCW 85.18. DD-1 was free-lancing in 

1995, complying with none of its statutory options [see Appendix 

("H")] ; 

• The June 8, 2006 resolution constituted an express DD-1 election 

to operate exclusively under RCW 85.38.140,notRCW 85.18 [see 

Appendix "G"]; 

• None of the 2007 through 2008 DD-l resolutions refer to any part 

of the so-called" 1986 resolution." Resolution 2007 -4 attempted 
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to levy against "all parties within the district," whereas RCW 

85.18 is exclusive to inundated properties [see Appendix ("I")]; 

• Next, DD-1 Resolution 2008-4 rescinded DD-1 's prior June 8, 

2006 RCW 85.38 "election." DD-1 Resolution 2008-4 expressly 

attempted to re-establish what DD-1 called its "historic method," 

including the self-serving - and nonsensical- statement that the 

"1995 formula" complied with requirements ofRCW 85.15, RCW 

85.16, and RCW 85.18 [see Appendix "I"]; 

• Ten days later, on October 2,2008, DD-1 adopted DD-1 Resolu­

tion 2008-5 "rescinding" both its June 8, 2006 RCW 85.38.140 

election and rescinding DD-1 Resolution 2008-4. Resolution 

2008-5 referred to "the "1995 Resolution" but did not adopt that 

"formula." [see Appendix ("I")]; and 

• On the same day - October 2, 2008 - DD-1 adopted DD-1 

Resolution 2008-6 purporting to adopt a "benefited area" and 

assess according to the "method adopted in 1995." It incorrectly 

asserted that the "1995 method" complied with RCW 85.18. It 

included the statement that the "1995 method of assessment was 

last employed by the District in 2001," without clarifying what 

"assessment method," if any, was "employed" by DD-1 after 2001 

[see Appendix ("I")]. 

Similarly, the Petition / Complaint filed by CSUBC in Island 

County Cause No. 10-2-00754-1 challengedDD-1 Resolution 201 0-1 and 

Resolution 2010-2. No "challenge" to a 1986 resolution was made. In 
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fact, 00-1 Resolution 2010-1 is the first time the 00-1 commissioners 

even mentioned a "1986 resolution" in any of the confusing 2007 through 

201000-1 levy resolutions. 

The Court should be aware of two realities concerning that 00-1 

resolution 2010-1: First, 00-1 borrowed by reference a "formula" from 

the 1986 resolution, but did not otherwise recognize any ongoing validity 

of the 1986 Resolution. Second, 00-1 amended Resolution 2008-6, 

which had itself adopted by reference a "1995" formula, but did not 

mention a "1986 resolution." 

The balance of 00-1 Resolution 2010-1 confuses matters further 

by mentioning, but not deciding, a convoluted system of "credits" and 

adjustments to compensate property owners for over-assessments col-

lected in 2009 and 2010 (pursuant to 00-1 Resolution 2008-6). Finally, 

00-I's Resolution 2010-2 imposed a second 2010 request of 

"$24,820.00 ... for maintenance, administrative, and 
operation expenses, assessing the roll of benefitted properties 
at 1 00% of the true and fair value as approved by the Board in 
the Resolution of the Board adopted on July 1 0, 1986." 

The 00-1 Commissioners did not consider the "1986 resolution" 

to have continuing validity; they considered it as a source from which they 

might currently borrow some, but not all, content. 

It is simply untrue that 00-1 operated under the authority ofRCW 

85.18 from 1986 to the present. In fact, the actual "arguments" now made 

in this Court were first made by 00-1 in its Motion for Partial Summary 

Judgment in the proceedings below. [09-2 CP- 31, page 299-311]; [10-2 
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CP-16, page 242-252] 

DD-l seeks salvation in the "1986 resolution," and makes that 

resolution central to the argument it makes in its Opening Brief. But, the 

record regarding that" 1986 resolution" is incomplete and inadequate for 

any purpose. The "1986 resolution:" 

• refers to 1986 benefit rolls that are not provided; 

• refers to a "benefitted area" without providing the map; 

• applies only to the gravity flow tidal gate drainage system, not to 

the costly new pumping drainage system; 

• adopts 1986 assessed property values, not 2008 - 2010 assessed 

property values actually being certified by DD-l in current DD-l 

Resolutions 2008-6, 2010-1 and 2010-2; 

• does not demonstrate that DD-l ever "certified the "1986 resolu­

tion" as state statutes require; and 

• does not demonstrate that Island County ever levied any benefit 

assessments based upon a "1986 resolution." 

v. SUMMARY OF CSUBC's ARGUMENT 

1. Review by either statutory or constitutional Writ of Review is 

proper in this case. Benefit assessments were made. RCW 85.05 

and RCW 85.18 provide for broad de novo judicial review by writ; 

2. A diking district's decision to ignore statutory and constitutional 

process is not a "legislative" decision. If it were, it is an illegal 

decision reviewable by constitutional writ; 

3. 2008 through 2010 assessed values cannot be employed in a "1986 
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resolution" without first providing new notice and hearing to 

amend the "base benefit" adopted in 1986; 

4. "Invalidation" of DD-1 2008 and 2010 benefit assessment Reso­

lutions does not revive prior benefit assessment resolutions. If a 

prior valid "legislative act" is revived, it is DD-1 's June 8, 2006 

Resolution electing to finance pursuant to RCW 85.38; and 

5. DD-1 's argument does not defend its invalidated 2008 and 2010 

Resolutions; it seeks an improper "advisory" opinion that a 1986 

resolution is effective prospectively. 

VI. ARGUMENT 

A. Standard of Review 

CSUBC agrees that the standard of review from a trial court 

summary judgment ruling is de novo and that facts are viewed most 

favorably to the non-moving party. Touchet Valley Grain Growers, Inc. 

v. Opp & Seibold General Const., Inc., 119 Wash.2d 334,341,831 P.2d 

724 (1992). With respect to its appeal ofthe trial court's denial of its own 

motion for partial summary judgment, DD-1 is the moving party [with 

respect to CSUBC's summary judgment motion, CSUBC is the moving 

party, but there are no material disputes of fact: notice and hearing were 

admittedly denied by DD-1 to property owners]. 

Appellant DD-1 's misrepresentation of the record below does not 

count to create disputed factual issues or to support DD-1 's arguments. 

CR 56( e) requires that factual assertions be supported by competent 

evidence admissible as part of the record. There is no record to support 
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DD-l 's factual misstatements in its Statement of the Case, and the record 

that does exist clearly contradicts those misstatements. 

Unfortunately, as indicated above, DD-l failed to provide an 

adequate record to support its arguments for applicability of a "1986 

resolution." Moreover, DD-l seeks an advisory ruling in this Court. Its 

arguments fail due to both factual inadequacy and legal defects. 

B. REVIEW BY WRIT OF REVIEW 
IS / WAS APPROPRIATE 

1. Applicable Statutes Contemplate a Writ of Review Process 

DD-l has conceded that it "intended" at all times to adopt benefit 

assessment resolutions pursuant to RCW 85.18. DD-l should have 

argued the statute, rather than the common law. 

RCW 85.18.100 reads in pertinent part: 

"RCW 85.18.100 Review to Superior Court-How taken 

The decision of the board of commissioners upon any 
objection made within the time and in the manner prescribed 
may be reviewed by the superior court of the county wherein 
the property in question is located, upon appeal thereto taken 
in the following manner: Any person aggrieved must file his 
petition for writ of review ... " [emphasis added] 

This statutory section goes on to say that the court "shall forthwith 

grant such petition if correct as to form and content." DD-l raises only the 

single question of whether a statutory writ of review is appropriate to 

review the District's RCW 85.18 assessment decisions, and raises no 

other issues. The statute could not be more explicit. The writ of review 

process is not only appropriate, it is the only way to bring an appeal of a 
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benefit decision made pursuant to that statute. RCW 85.05 is in accord. 

RCW 85.05.076. 

2. De novo Review Mandated By Statute Is Inconsistent with 
Appellant's "legislative" arguments. 

"RCW 85.076. Resolution to construct drainage system­
Appeal to supreme court-trial de novo 

... The hearing in said superior court shall be de novo 
and the superior court shall have power and authority to 
reverse or modify the determination of the commissioners and 
to certify the result of its determination to the county auditor 
and shall have full power and authority to do anything in the 
premises necessary to adjust the assessment upon the lots or 
parcels ofland involved in the appeal in accordance with the 
benefits." [emphasis by italics added] 

"RCW 85.18.100 Review by superior court - How taken. 

The decision of the board of commissioners upon any 
objection made within the time and in the manner prescribed 
may be reviewed by the superior court ofthe county wherein 
the property in question is located, upon appeal thereto taken 
in the following manner: Any person aggrieved must file his 
petition for writ of review with the clerk of the superior 
court ......... " (emphasis by italics added) 

"RCW 85.18.130. Review by superior court-scope­
judgment 

At the trial the court shall determine whether the 
board has acted within its discretion and has correctly 
construed and applied the law. If it finds that it has, the 
finding of the board shall be affirmed; otherwise it shall be 
reversed or modified. Thejudgment of the court may change, 
confirm, correct, or modify the values of the property in 
question as shown upon the roll, and a certified copy thereof 
shall be filed with the county auditor, who shall change, 
modify or correct as and if required." (emphasis by italics 
added) 

24 



"RCW 85.18.140. Appellate review 

Appellate review may be sought as in other civil cases: 
Provided however, That review must be sought within fifteen 
days after the date of entry of the judgment of the superior 
court. The Supreme court or the court of appeals, on such 
appeal, may change, confirm, correct or modify the values of 
the property in question as shown upon the roll. A certified 
copy of any judgment of the supreme court or the court of 
appeals shall be filed with the county auditor ...... " (emphasis 
by italics added) 

The legislature could not have been more explicit: diking district 

commissioners "construe and apply" the law when making benefit assess­

ments, review by writ of that decision is appropriate, and review is de 

novo. These decisions are quasi-judicial, not legislative. 

The construction and interpretation of statutes and the provisions 

of the constitution is a judicial function. Blanchard v. Golden Age 

Brewing Co., 188 Wash. 396,415,63 P.2d 397 (1936) 

The legislature did not-and could not-deprive the court of its 

obligation to review the statutory or constitutional validity of a special 

assessment. Scott Paper Co. v. Anacortes, 90 Wn.2d 19, 33, 578 P.2d 

1292 (1978). 

3. Courts Historically Made Assessment Decisions 

Washington courts have always had jurisdiction to establish spe­

cial benefit assessments within diking districts. RCW 85.05.090-.120 

Though the power is not used as much as it historically was, that power 

still exists. The same statutes provide for robust judicial involvement in 

reviewing diking district assessment decisions at both the superior court 

and appellate court levels. The DD-l decision clearly satisfies the four-
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part test laid out in Williams v. Seattle School District, 97 W n.2d 215,218-

19, 643 P .2d 426, 429 (1982), to wit: 

(1) Whether a court could have been charged in the first instance with 

making the agency's decision - it was; 

(2) Whether the decision is one which historically has been performed 

by courts - it has; 

(3) Whether the decision involves the application of existing law to 

past or present facts - it does; and 

(4) Whether the decision resembles those that are the ordinary busi-

ness of courts as opposed to those of legislators or administrators 

- it does. 

Even DD-l admits [at page 8 ofDD-l 's Opening BriefJ that the 

process of applying a 'law" to particular property is "quasi-judicial." Of 

course, that is exactly what DD-l does when it determines benefits, and 

a statutory writ was appropriate to review that decision. 

4. DD-l Unreasonably Splits Hairs Between "le2islative" and 
"quasi-judicial" where functions are comminl,itled 

The applicable statutes require a single notice and a unified single 

hearing to decide all assessment issues. Selection ofRCW 85.18 as the 

"method" cannot be divorced from the "assessment," as the statute 

contemplates a single unified and mutually dependent decision on both 

points following a hearing. RCW 85.18.030 

Similarly, RCW 85.05.074 requires that a decision to construct a 

drainage system be combined with the decision on how to finance - how 

to assess benefits. Just as applicable statutes contemplate a single quasi-
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judicial hearing to decide all issues, RCW 85.18.1 00 contemplates a 

single review by writ of review. The same is true of the decision to 

construct and assess benefits for a drainage system. RCW 85.05.074. 

Even where notice and hearing are provided, all applicable statutes 

contemplate a single review proceeding by writ on the merits. RCW 

85.18.100. 

5. DD-l Decision To Ignore The Law Was Judicial. 
Not "Legislative." 

When one understands that the request for review by writ was 

triggered because DD-l had deprived CSUBC of notice and hearings ... 

and statutory appeal rights as well ... DD-l 's effort to hide behind a 

"legislative" shield crumbles. Choosing to ignore statutory and constitu-

tional procedural mandates does not constitute a "legislative" decision. 

The trial court held - as this Court must - that DD-l cannot levy 

assessments without complying with statutory notice and hearing require­

ments. Questions pertaining to constitutional limitations and statutory 

authority are issues oflaw to be determined de novo by the courts. Okeson 

v. City of Seattle, 150 Wn.2d 540, 548-49, 78 P.3d 1279 (2003) 

Deprivation of notice and an opportunity to be heard prior to 

assessing a burden against property violates fundamental due process 

rights protected by the Washington State Constitution. Pratt v. Water 

Dist. No. 79, 58 Wn.2d 420, 363 P.2d 816 (1961). Heavens v. King 

County, 66 Wn.2d 558, 404 P.2d 453 (1965), The same rights are 

guaranteed by the United States Constitution. Londoner v. Denver, 210 

U.S. 373,28 S.Ct. 708, 52 L.Ed. 1103 (1908). In fact, until notice and an 
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opportunity to be heard is provided to property owners, no assessment can 

be considered levied, and cannot be collected. Cowlitz County v. Johnson, 

2 Wn.2d 497,503,98 P.2d 644 (1940). 

Even if 00-1 IS decisions were "legislative," the courts still retain 

power to review it if the action was illegal or arbitrary and capricious. 

Legislative action is arbitrary and capricious ifit is a willful and unreason­

able action, without consideration and regard for facts or circumstances. 

Palermo at Lakeland, LLC v. City of Bonney Lake, 147 Wn.App. 64, 76, 

193 P.3d 168 (2008) 

The record in this case shows that 00-1 willfully and capriciously 

deprived its property owners of statutory and constitutional notice and 

hearing rights. The primary usefulness of 00-1 's "1986 resolution" [at 

Appendix ("K") hereto] is to demonstrate in spades that 00-1 was aware 

of the requirements for notice and hearing, and that it was aware of the 

need to consider evidence and enter findings-of-fact supported by evi­

dence. The record also shows that 00-1 was aware from its 1931 

resolution [at Appendix ("C") hereto] of the parallel requirements due 

property owners prior to entering upon construction of any system of 

drainage or assessing for its cost. The 2008 through 2010 00-1 Resolu­

tions [at Appendices ("1") and ("J")] challenged and invalidated in this 

case are obviously the result of arbitrary and capricious conduct by 00-

1, and must be reviewed whether or not they are considered "legislative." 

6. A Writ is Also Appropriate Pursuant to the Court's Inherent 
Jurisdiction 

This is also an appropriate case for exercise by the trial court and 
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this Court of inherent power contained in Washington Constitution 

Article Four to review arbitrary and capricious or illegal action by writ. 

Even if the "decision" below were considered a "legislative" decision, it 

would still be subject to inherent judicial review jurisdiction. 

Even if no statutory right of appeal is created by the legislature, the 

courts still possess inherent jurisdiction to review either administrative or 

"legislative" decisions that are illegal. Williams v. Seattle School District, 

supra at page 220; Ker-Belmark Constructin Company v. City of Marysville, 

36 Wash.App. 370, 674 P.2d 684 (1984). While a showing that a 

deprivation of a "fundamental" right is not necessary, the courts should be 

more likely to utilize its inherent review power where such important 

rights are implicated. Williams v. Seattle School District, supra at page 

221-223. 

As indicated in paragraph 5 above, the decisions appealed do 

deprive CSUBC (and its members) of fundamental due process rights, in 

addition to the fundamental statutory rights included in RCW 85.18 and 

RCW 85.05. 

Constitutional writs should be issued to review illegal agency 

decisions. Clark County Public Utility District No.1 v. Wilkinson, 139 

Wn.2d 840. 991 P.2d 1161 (2001). In the unlikely event that the Court 

determines that review is not available by statutory writ, it should review 

the decisions of DD-l pursuant to its inherent constitutional power. 
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C. COMMON LAW GENERALITIES RELIED UPON 

BY APPELLANT DD-l DO NOT CONTROL OVER 

SPECIFIC STATUTES AND CASE LAW 

The common law cases, especially the out of state cases cited in 

DD-l 's Opening Brief cannot control the specific statutory requirements 

and the applicable Washington and Federal cases cited in Parts "B" above. 

Relying upon generalities [such as citing to cases and treatises concerning 

the limits of initiative/referendum power] while ignoring applicable 

statutory and case law does not get DD-l where it seeks to be, i.e., to be 

shielded from the power of the Courts to protect the property owners 

against illegal government agency action. 

D. APPELLANT'S "INVALIDATION" ARGUMENTS FAIL 

1. Dikine District Seeks ReUefBeyond the Pleadines and Beyond 
the Record 

DD-l does not explain in its Opening Brief ... as it also did not 

explain in its Partial Summary Judgment Motion below ... exactly what 

relief it expects the Court to give regarding DD-l IS "1986 Resolution." 

DD-l appears to be seeking a declaratory judgment not sought in any 

pleadings as required by RCW 7.24, and without meeting the many RCW 

7.24 requirements. What DD-l seeks is an improper "advisory" opinion. 

Seattle First Nat. Bank v. Crosby, 42 Wn.2d 234,254 P.2d 403 (1953); 

Walker v. Monroe, 124 Wn.2d 402,879 P.2d 920 (1994). 

Contrary to DD-l IS "Statement of The Case," CSUBC did not file 

pleadings putting a "1986 resolution" at issue, and neither did DD-l. For 

that matter, DD-l did not file any pleadings, except to make and respond 
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to motions, at which time it "slipped" the 1986 Resolution in attached to 

a declaration oflegal counsel [over CSUBC's objections]. 

In its Opening Brief, DD-1 cites a number of cases for the 

proposition that "repealing" legislation, if found to be invalid, does not 

repeal the earlier legislation, which survives. Palermo v. City of Bonney 

Lake, supra; BankofFairfieldv. Spokane County, 173 Wash. 145,22 P.2d 

646 (1933); Texas Co. v. Cohn, 8 Wn.2d360, 112 P.2d 522 (1941); Boeing 

Co. v. State of Washington, 74 Wn.2d 82, 442 P.2d 970 (1968). 

A number of differences - other than the obvious legislative 

nature of the "repeals" in those cases - exist. In each case: 

• the governing body behaved as though its prior enactments sur­

vived; 

• the legislative body had taken steps to enforce its prior enactments; 

• the validity of the prior enactment was at issue in the case on the 

merits and was established; 

• the prior enactment was complete and whole; 

• the actual litigation over the question of enforcing the prior 

enactment was involved; and 

• clear relief was requested. 

2. The "1986 Resolution" is Not Complete and Is Not "Legislation" 

DD-1 's record does not supply basic requirements: 

(a) The "1986 roll" Is Not "Legislation: 

As argued in Part "B" above, the benefit assessment cannot be 

considered "legislation" in the State of Washington. DD-1 admits as much 
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at page 8 of its Opening Brief where it acknowledges that the application 

of the assessment to particular property is quasi-judicial. That is exactly 

what the 2008 and 2010 DD-l resolutions do, by their terms. They apply 

a statutory assessment alternative to properties owned by CSUBC mem­

bers and other property owners included within the "benefit area." 

(b) Validity ofthe "1986 Resolution" Is Not Established By 
The Record: 

The version ofDD-l 's "1986 resolution" included in the record is 

not complete. DD-l provides no record to establish the critical missing 

parts -the benefit roll allegedly identified and adopted in that resolution, 

the benefitted area map, and copies of the certification - all of which are 

required, but are missing parts before an RCW 85.18 resolution is 

complete. Without the benefit roll, for example, it is impossible to 

determine what properties are ostensibly subject to DD-l 's 1986 "resolu­

tion." That is, of course, a statutory requirement. RCW 85.18.020-030. 

The missing 1986 roll was required to have been certified to the Island 

County Auditor. If, and only if, the certification occurs, the adopted roll 

can serve as the "base of benefits" for future purposes. RCW 85.18.080. 

The "1986 Resolution" is, on its face, applicable only to the 

gravity flow / tidal gate drainage system. DD-l has never amended the 

"1986 resolution" to broaden it to include the pumping drainage system 

subsequently constructed. [See Appendix ("K")] 

In fact, DD-l 's Opening Brief does not even argue for validity of 

the" 1986 resolution" so much as show that the trial court first "bought" 

the argument [CP 09-2 CP 60, page 472-473] before rejecting that 
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argument in the Final Judgments the trial court entered in both cases. [09-

2 CP-41, page 20-23]; [10-2 CP-21, page 20-22] 

(c) The "1986 Resolution" Cannot Adopt 2008 Or Later 
Assessed Values: 

D D-l has produced a record in Island County Superior Court Case 

No. 10-2-00754-1, that shows that it is levying benefit assessments 

measured by current year's assessed values, not according to the" 1986" 

base benefit. [Compare Appendices ("I") and ("J") with Appendix ("K")] 

See also the Declaration of Robert Winquist [at 09-2 CP- 19, and CP-l1]; 

[10-2 CP-I0 and CP 13]. 

RCW 85.18.060 prohibits DD-l from changing its base benefits 

without first providing notice and a new hearing prior to adopting an 

amended, changed or supplemental roll affecting such improved proper­

ties. DD-l' s 1986 resolution cannot support its actual levy assessments, 

and the Court cannot allow it to avoid the required statutory amendment 

process by providing an advisory opinion that sanctifies D D-l 's 1986 

resolution. 

(d) DD-l Is Not Entitled To An Order On this Issue: 

DD-l 's Opening Brief does not describe the relief it expects and 

provides no authority for such advisory relief as its brief implies. What's 

worse, DD-l needs no "order." Just as the government entities in Palermo 

v. City of Bonney Lake, supra; Bank of Fairfield v. Spokane County, supra; 

Texas Co. v. Cohn, supra; and Boeing Co. v. State, supra, moved on to 

utilize their "revived" authority, DD-l must be required to do the same. 
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If its" 1986 resolution" actually controls present assessments, DD-1 needs 

no court order. The issue mayor may not arise, but if it does, all property 

owners - including those not parties to this dispute - should be able to 

argue based on then existing facts, uncluttered by an advisory opinion. 

A dispute over a present application of the "1986 resolution," or 

some modified form of it, will not be justiciable until such time as DD-l 

acts to impose it. Until then, a dispute over some form of the "1986 

resolution" cannot be considered justiciable because it cannot meet the 4-

part test for justiciability, to wit: there must be (1) an existing dispute; (2) 

parties with genuine opposing interests, (3) involving direct and substan­

tial interest, and (4) a decision that will be final and conclusive. Walker 

v. A/unro, supra. (1994) 

(e) The "Inyalidity Revival" Stops in 2006. Not 1986 

The doctrine asserted by DD-1 does not deliver it back to the 

perceived safety of the "1986 resolution." It would get them back to the 

law as it existed at the time of invalidation. That is the DD-l 's June 8, 

2006 resolution to operate under RCW 85.38.140-170. [see Appendix 

("G")] 

Moreover, the doctrine applies only to legislation that has been 

"invalidated." There are numerous DD-1 special benefit assessment 

resolutions between 1986 and 2008, none of which were ever invalidated. 

[see Appendices ("D"), ("H"), ("I"), and ("J")] 

VII. CONCLUSION TO CSUBC's RESPONSE 

DD-l has not provided the Court with adequate authority or an 
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adequate record to establish that its partial summary judgment motion 

should have been, or should be, granted. It has not provided the Court with 

adequate authority or record to establish that the trial court's granting of 

CSUBC's summary judgment motion should have been, or should be, 

reversed. Appellant DD-l 's Appeal should be dismissed. It has provided 

no record nor authority from which the Court can enter an advisory 

opinion. DD-l 's appeal should be dismissed. 

RESPONDENT / CROSS APPELLANT CSUBC'S 
OPENING BRIEF 

I. INTRODUCTION 

Respondents / Cross Appellants CSUBC and Winquists will 

utilize in their Opening Brief the same protocols and comments contained 

in the Introduction to their Responding Brief above. 

II. ASSIGNMENTS OF ERROR 

Assi&nment of Error No.1: The trial Court erred by denying 

CSUBC's request for a statutory or constitutional writ of review to review 

DD-l 's contract decision to undertake construction of a drainage system. 

Assi2nment of Error No.2: The trial court erred in dismissing 

by summary judgment CSUBC's declaratory judgment claim that the 

Diking District contract to construct a drainage system was ultra vires and 

void. 

III. ISSUES RELATED TO ASSIGNMENTS OF ERROR 

Issue No.1: Does RCW 8S.0S.070-8S.0S.079 limit the power 

of a diking district to construct any drainage system? 
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Issue No.2: Does a contract committing a diking district to 

construct a drainage system constitute an RCW 85.05.071 "Entering 

Upon Construction of Any System of Drainage?" 

Issue No.3: Was DD-l statutorily required to give property 

owners notice and a hearing prior to entering into a construction 

contract or constructing a drainage improvement? 

Issue No.4: Was DD-l's contract committing to construct 

and operate a drainage system a void ultra vires act? 

Issue No.5: Should the courts review such acts by Writ of 

Review or Declaratory Judgment when requested by property 

owners who have been deprived of statutory and constitutional rights? 

IV. STATEMENT OF THE CASE 

CSUBC relies upon the STATEMENT OF THE CASE included in 

its Responding Brief above and makes the following additions applicable 

solely to this Cross Appeal but supplements it herein. 

CSUBC's petitions below asked the trial court to issue a statutory 

or constitutional writ of certiorari to review a 2004 contract [amended in 

2006] between DD-l, Respondent Island County, and the Respondent 

Golf Club to construct a drainage system. 

CSUBC also asked the trial court to issue a declaratory judgment 

declaring that contract ultra vires. [09-2 CP-69, page 716]; [10-2 CP-4, 

page 446] The trial court declined to issue a writ to review that action. 

[09-2 CP-, page 716]; [10-2 CP-4 , page 446] 
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It is not disputed that DD-l did not provide RCW 85.05.071 or 

RCW 85.18.030 notice or hearing. 

V. ARGUMENT 

A. STANDARD OF REVIEW 

The standard of review from a trial court summary judgment ruling 

is de novo and facts are viewed most favorably to the non-moving party. 

Touchet Valley Grain Growers, Inc. v. Opp & Seibold General Canst., 

Inc., supra. ( 1992). 

Issues of constitutional limitations and statutory authority are 

issues of law to be determined de novo on appeal. Williams v. Seattle 

School District, supra. (2003) 

B. THE 2004 CONTRACT IS ULTRA VIRES and VOID 

The statutory and constitutional requirements of notice and 

hearing due a property owner prior to levying special benefit assessments 

against him or his property have been argued extensively above. The issue 

argued here, though similar, is distinct - going to the power, or lack of 

power, of a diking district to enter into a contract requiring the 

construction of a drainage system. Like almost all of the issues involved 

in this appeal, this issue is statutory in nature. 

"RCW 85.05.071 Resolution to construct drainage system. 

Before entering upon the construction of any system 
of drainage for the land situated within such diking district, 
the commissioners thereof shall adopt a resolution which shall 
contain a brief and general description of the proposed im­
provement, a statement that the costs thereof shall be paid by 
warrants drawn and payable in like manner as for the original 
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construction of the dikes of such district, and fixing a time and 
place within such district for hearing objections to such 
proposed improvement or for the proposed method of paying 
the costs thereof. The time so fixed shall be not less than thirty 
days or more than sixty days from the date said resolution shall 
be adopted. Such resolution may be adopted by the commis­
sioners upon their own motion and it shall be their duty to 
adopt such resolution at any time when a petition signed by the 
owners of sixty percent or more of the acreage within such 
diking district is presented, requesting them to do so." 
(emphasis by italics added) 

"RCW 85.05.072 Resolution to construct drainage system 
- Notice of hearing. 

Notice of the hearing shall be given by posting in 
three public places within the district a true copy of the 
resolution signed by the commissioners of the diking district 
and attested with the seal thereof, which notice shall be posted 
for at least ten days prior to the day fixed in the resolution for 
the hearing. Notice shall also be published at least once in a 
newspaper of general circulation in the district at least ten 
days before the date of the hearing." (emphasis by italics 
added) 

It should be noted at this point that the legislature created an 

optional method of levying assessments against inundated properties. 

Chapter 85.18 RCW The many requirements of that statute have been 

thoroughly discussed above. Also, several other notice and hearing 

requirements of Chapter 85.18 RCW, Chapter 85.38 RCW and of both the 

Washington State and U.S. Constitutions have been discussed above. 

This argument focuses narrowly on the single issue ofthe drainage system 

authority imposed by the state legislature on diking districts. 

It should also be noted that, although the adoption of Chapter 85.38 

RCW [Laws 1985, ch. 396] affected the repeal or amendment of several 

38 



sections of RCW 85.05, it did not repeal these sections limiting the 

authority of diking districts to enter into construction of any drainage 

system. Those provisions still stand as continuing limitations on the 

power of diking districts, where drainage systems are being considered. 

Even where a diking district chooses to assess benefits pursuant to RCW 

85.18 orRCW 85.38, RCW 85.05.071 continues to operate as a limitation 

on the diking district's drainage system authority. 

Repeals by implication are not favored, and a general statute does 

not repeal a special statute, unless plain legislative intent to repeal is 

expressed. Bank of Fairfield v. Spokane Co., supra. (1933) 

Obviously, thefactthatLaws 1985,ch. 396 expressly repealed and 

amended some provisions ofRCW 85.05, while leaving those applicable 

to this issue unaffected, constitutes persuasive - if not conclusive -

evidence oflegislative intent: the legislature intended thatRCW 85.05.070 

through RCW 85.05.079 would continue to limit the power of diking 

districts to construct any drainage system. 

A local government's power to levy special assessments or taxes 

depends upon the existence of statutory delegation ofthat power. Troutman, 

Assessments in Washington, 40 WL Rev. 100 (1965) 

That rule necessarily includes statutorily-imposed limitations on 

the power delegated by the legislature. In the case of the delegation to a 

diking district to construct a drainage system, the diking district has no 

authority to construct that which is not preceded by the statutorily­

required hearing. RCW 85.05.071. 

39 



It is not entirely clear what the trial court's reasoning was in 

denying CSUBC' s request for review by writ ofDD-1 's failure to provide 

the hearing, because the statute both requires the hearing and contem­

plates judicial review of RCW 85.05.070-.079 decisions of diking 

districts. Moreover, the combined hearing to decide to construct and how 

to pay for the drainage system is a very serious right. 

When hearing rights are denied, important citizen rights fall. 

When a property owner is provided the right to challenge a benefit 

assessment together with the drainage system, in this instance he raises a 

question of fact by providing expert testimony. Bellevue Associates v. 

Bellevue, 108 Wn.2d 671, 741 P.2d 993 (1987) The same expert can be 

utilized to challenge both the project and the proposed assessment in the 

combined hearing. 

Until challenged at the hearing, a "presumption" exists that the 

assessment is valid, but once it is challenged, the burden of proofs witches 

to the local government to prove the existence of a benefit by competent 

evidence to establish an increase in the fair market value of the owner's 

property after creation of the benefit, as opposed to its value before 

creation of the benefit. Bellevue Plaza v. Bellevue, 121 Wn.2d 397,403 

P.2d 662 (1993). 

This is why conducting the RCW 85.05.071 hearing is so impor­

tant, and why the legislature made it a pre-condition to the exercise by a 

diking district of the power to construct any drainage system. 

But, whether or not review occurs by statutory or constitutional 
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writ, the issue should still be determined pursuant to the requested 

declaratory judgment challenging the ultra vires contract. [09-2 CP-69, 

page 716]; [10-2 CP-4 , page 446] 

One who is specially affected by an act or omission of a local 

government in levying a special assessment or tax has standing to bring 

a declaratory judgment challenge. Heavens v. King Co. Library District, 

supra. (1965) 

To the extent that the trial court's "writ" decision affected the 

declaratory judgment claim at all, it establishes that CSUBC had ex­

hausted any potential remedies but that none existed, and that they have 

satisfied both standing and exhaustion requirements. Reeder v. King 

County, 57 Wn.2d 563, 358 P.2d 810 (1961) 

Relief declaring the 2004 contract void as an ultra vires act is 

required by the failure of DD-l to meet statutory obligations imposed 

upon the exercise of that power. It matters little whether the remedy is 

imposed pursuant to statutory writ, a constitutional writ, or a declaratory 

judgment. What matters is that DD-l, Island County and the Golf Club 

not be allowed the benefits of a contract that DD-l had no authority to 

make. 

VI. CONCLUSION 

Appellant / Cross Respondent Diking District No. 1 of Island 

County, Respondent / Cross Respondent Island County, and Respondent 

/ Cross Respondent Useless Bay Golf and Country Club, Inc. made the 

2004 contract to pass drainage system costs over to DD-l and a handful 
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of its property owners without satisfying state law requiring DD-I to first 

hold public hearings to approve and pay for the drainage system. 

These parties knew and/or should have known of the limits on 

diking district power to construct such a system. In fact, DD-1 produced 

a "1986 resolution" [at Appendix ("K")] and a "1931 resolution" [at 

Appendix ("C")] that show that it was well aware of the statutory 

constraints on its drainage powers. 

The contract exceeded DD-1 's delegated power. An Order should 

be entered quashing that contract. 

DATED this 24th day of February 2012. 

ROWLEY & KLAUSER, LLP 

Robert C. Rowley, WSBA #4 6 
Co-counsel to espo ents / Cross Appellants 

Citizens in Support of Useless Bay Community and Winquists 
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Appendix Description of Appended Instruments / Documents 

A 1914 Order creating Diking District No.1 

B RCW 85.09.090, RCW 85.05.100, RCW 85.05.110, and 
RCW 85.05.120 

C 1931 RCW 85.05.07-85.05.076 drainage system 
resolution of Diking District No.1 

D 1994-1995 DD-llevy requests-no drainage 

E 2004 - 2006 drainage system contract, DD-l, 
Island County, and the Golf Club 

F 2010 Diking District letter to US Army Corps of 
Engineers with historical chronology 

G 2006 DD-l RCW 85.38.140 Election 

H 1995 DD-l Resolution 

I 2007 - 2008 DD-l assessment requests 

J 2010 DD-l assessment resolutions 

K "1986 resolution" attached to the Ellerby declaration 
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1914 Order creating Diking District-l 
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-'-'--"-- -'-'''--- -. --_ .. __ ._------_._----_._ ..... _------

.' ......... ~ .. ~ .................... . 
In tpe mat ter . Of the Peti ti on 

• 
• 
• 
• 
• 

HEr\BlffiT l'JEED1NJ at al.';· •. for the • 
formation of 8/diklng distriot. • 
1n HIland Courlty.Waahlngton. . • 

• .... ~ ..............••............ , . 

~ ... 

o R D E R 

.---- .-
~". 

~ow ,on tn1 s 16th day of March, A.D.1914. the peti ti on of Her~~rt 

"eed~n ar,d others 1'01.' the format.! on and establi ahnent . of a diking 

dlst~lct out.of·thatportion of leland Cowlty.St8.te of WashingtEn. 
i 

:'lere.~nafter descri.bed, ~oming on regularly for hearing b(l.fore the 

Boara of County COD1!.ussioncrs of Island County, state 01: \'!ash1ngton, 
! 

8>:,.d after considering all the evidence adduced upon auch hearing 
I • 

saidl Board of County CommiQBionere do 1'1nd the follo_ing facts:-

I 
I. 

~hat aaid pet1tion.together with th~ notlc,:p1: t:i:le t1me and 

PlacF of the hearing tbereon""as pub1.1s~ed for two weeks in two 

auccbasive 1 ss_ues of: 'J:he Langley I slander.a weekly newspaper 
i 

printed,p'lblished and of general. cirol,llation in leland COWlty. 
I . 

statb of Washington.and in al:l: respeotB.in accor4ance wit:l the 
I 

requ~rementB of: the atatute in such case made and provided. 
. I 

II. 

fhat. t3e port.i on 01: 181 and county, state of Y,'aeai ngton.herein-

.. ftc:f described,coutains ,f""-Ynhs·pftanta.3.nd that .,.;.:t"".,...l"'-__ _ 

freel)oldere reside within 'the boundar+es of said proposed district, . ' 

aud~hat .. ~.·1;he owners of .~ majority of the acreage of 

ea1dl portion ot Baidl$land County defiret~lI~.tt.he same be org~~., 

iiedl into a diking district under the;la.we of the state o:t" Waah-
! I . 

il1 C1tfn and that t~'EI land iucluded wit~in t:t:e boundaries 0.1' said 
. ,.. . . . . . 

proplosed district low marsh land' and. eu'bject to over1'low frolU and 
~ "" . ~ . . 

toble.covered by aea.-water.and that it a proper.dike is cOl1strllcted 
I ' . '". . 

aboult tile BlI!ne. aaid land w111 not be ~Ubject io overflow and will 
, 
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- --' -------~-

come hi.JYllY productive and the va1 ue tilereor wi~~ be very materially 

~l·eaaed .. 

III. 

""That 'the boundaries or said Diking Distr1ct,which the petitioners 

'ein de:sil"e to have established and f'ollll11ed.are hereby eotablished 

i defined as follows, to-wi t:-

Comr.lepcing at the Nortileast corner of' Section 16.1n Township 
Horth of Range 3 East. \V.ll •• in Island CountY,Gtate of Waohington. 

rUllniUe; thence Soutll to the llortheast corner of the Southeast 
.rter or· tha Southeast quarter of sa1'd section lS-; Thence \Vest to 

northwest corner of. the Southea.at quarter of" the Southea.st quar­
of sa~ d Section 18: Thence Sout'll to the Northwe 8t corner of Lot 4. 

sectio~ 19,tonnship and ~ange aforesaid;Thenee East to the East 
ndarj' ;tine of said Secti on 19 ; Thence South· to the Southeast cor­

of sa~d Lot 4;Thence Weat to the meander line o~ said Lot 4i 
nee ill: a NorthVle atel'ly direction,f"lloYling the mcnnderline, to 

extreme \vesterly point of' Lot l.in Section 19.af"oreaald;Thence 
a nortferlY directi on to tile meander corner of Lot 4 in aaitl 
tion 1 ~n the West bo~ildary thereot:'ihence Horth.along the Vleat 
ndary in«; of' said Section IS.to the SOllltlmest corner of the North 
r of t;le 110rthwcst Quarter of the lJorthwest quarter of Section 
3.fOree~id;Tllence East to the Southeast corner of the llorth half 
the No thv/est quarter ot: the Northwest Cl,uarter of said Section 18; 
;lce 110 th to the North boundary I1ne of said see1:10n. 18; Thence 
t:. to t~le }lorthoaBt corner of the Northwest quarter of said See-
1 10; T~lence Ea!lt 60 rods; Thence !lorth 30 rode; thence East 50 roda: 
lee SOiuth 30 rode,and thellce East to tlle point of cOllU11enccment • 
• aini~ auout '143.64 acres oC land. 

I .' 

IV. 

t.nat~he number of acres of land that will be benefited by 
.. ! 

I , 
pro~oaed system or dikes,as ascertained and deteroined by 

, 
Foa~ of County CODllnissionera,are "LA 0 

v. 
; 

aores. 

That !the names 01' 81.1 the f'reeholdere.residing in the lo111;,j1:» 
I 

pro~oaed diking district alld within the boundaries all hcre.i.n-
, 

re d~~crlbed are as f01lo~s.to-wit:-
i 

ohlwels and J!ary Kohl.wes.hls wife:'l'.E.Eiankenburg:Em11 Gabelein 
3lnll1~ Gabelein.hlB wife:Ax:thur Gab~lein aud lannie Gabclei-n. 
Nlre:~homaB Johns:A.F.BirkenholZ;C.E.AFkerm~ an~ Mary Acker-
ttl s viti f e: Hi chard Schumacher and Do:::-a S~1umacner. niu w i1"e; 
Bch~acher and Jull~ Scllumacher.his wi e;W.J.Weedin and Uae 
In.hl!s wi1"e;Bhoda E.Cram and Eernie U'r .her husband:Herbert 
in;El~~n1fa! l!el;nday and C,-q.lIel1~day. 6r. husband,and .Adolphn '­
r3~ t?..A/Vv\..\~J.Y1-t~ ~~, ~ ~ 

..o.~~~;}Z./+ I 
: I 

1-' 

i 
1. 

I 
\. 

'i 
i 
I 

, .,.. 

\ 



.:nc !1DiGna to protect the land included therein from overflow and 

Ie route oV,cr wHich said dike ahall be constructed &.nd the termini 

iereof shall. be as naar as pra.::tioable as folloWB. to-wi t:-
! 

Commencing at the point of intersection of the south boundary 
.ne or; t.he Sout.heast quarter of the llort:!leA.st quarter ot: Section 
I,Town!s-"lip 29 North,of Range 3 East W.ll •• wit.h the meander line 
.0nB t.~le waters o'f UselcssBay;The.nce in a Northwesterly direction 
.ong t~le sand api t for a di stanoe of' approx1mate1y 'four thousand . 
let; Thiellce north acrods said sand spit to the shore of Deer lagoon; 
lence lin a northerly direct10n across the channel of Deer Lagoon 
) a pqlnt not more than three hundred :feet VIe st. from the point of 
1e br~fr on Lot 4.Section lS.Townohip 29:Jlbrr-4!;1l Iforth.Range 3 East. 

VII. 

Th~t said proposed system of diking.and the formation ruld csta­

li~~4nt of such diking district.will be oonducive to the public 

ealthtWelfn1'8 and convenience.increase the public revenue.and be 

f speplal benefit to the majority of the land inCluded within the 

aid bfundaries of said ,pr·opoaed district herebY. ~~t;o.b'l.l shod. 

VIII. 

TJ,at t~e petitioners who signed said petition are the o~nera 

;f at ~east a majority of th~ acreage "of the land included witntn 
I 
I 

:he s1i~ proposed diking district. 

Ir IS THElr.t!:.i<'ORE ORroRED by the Board of County Com."11issioners 

of Iarand county.state of Washington.iI!- regular meeting assembled 

that these findinge be entered on the records of said Eoard. 

I~IS FURTHeR ORD~~ that the bou,daries of said proposed 
I 

D1kin~ District be .and the same are hereby established and defined , , . 

as 1~ paraSraph IiI of said findings ~escribed;and ~hat the name 

cf s~ld proposed Diking Dlstric't be~an~ t.he said district shall. 

here;rt~r be known and designated aBo iking District No.1 of the 

counll ot I s:!.a.'1d of the state of \'/ashi, gton. 

I , 

I I 

- "' ! 
.. 

i 
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VI. 

That said system or d1k1ns ahall conaiat of a dike of Duffic1ent 

dl:!le!lu1cims to protect i::le lllnd included thcrein f:rom overflow and 

the route ov/~r \vllich said dike oh811 be constructed and the termini 

t4J,crcOf! shall be I1S no.o.r as practioable as folloVfd.to-wit:_ 

Commencing at the point of intersecti on of the South boundary 
line of'the Southeast quarter of' the Nort~el1.6t quarter of Section· 
19,Townjs..'1ip 29 North,of Range 3 East W.K. "With th6 lIIeander l1ne 
along t,le waters of' Useless BaYiThe.nce in a Northwesterly direction 
along t~le aand spit f'or a distance of' approximately four thousand' 

'I f. eet; T~enee l:ortll aex-oda said sand spit to the shore 0:( Deer lagoon; 
thence ,in a northerly direction across the channel of Deer Lagoon 
to a pqint not more than three hundred feet West .from the point of 
the b:t~f:f on Lot 4.sectioll 18,TO\"lnohip 29~gli! Uorth,Ranse ;3 Eaet. 

I 
~ 
I 

VII. 

Thtt said proposed system of diking.and the formation WJd eeta-

bl1mm~nt of such diking diatrict.wi11 be conducive to the public· 

healthtWelfare and convenlence,increas6 the public revenue. and be 

of spef1al ~enefit to the majority of the land included w1th1n the 

said bpundaries ot said .pr·oposed dietr1ct hereby ~~tabli shed. 

VIII. 

Tiljf.t t':le petitioners who signed said petition are the owners 

of at h.eaat a major! ty 01" th(: acreage 'o:! 
I . 

the land included witnLn 
I 

the S1i~ proposed diking district. 

11 IS Tl!li:lllil<'ORE ORDERED by the Board of County COrlL'1li8S10nera 
, 

of lstand county,state of Waahlngton,l:q regular meeting assembled 

that ~heBe find1ngs be entered ~n the records o~ said Board. 
! 

If'IS b~THCR ORD~~ that the bou,daries o~ said proposed , , 
Dlkin~ 
no i~ 

Dl stri ct be and the SaIne 6.l.'e hereby e etabll shed and defined 
I . 

paraBl'aph I~I 01' said findings ~eacribedi and ~hat the name· 

of 9~ld proposed Diking D15trio't be.anr tllC said district shall 

heTe1ft~r be known and .designated as, fil<i'O g Di strict No.1 of the 

counjY ot ls~~~d of the state of Waehirgton. 

, I 
I I 

1. i ! 

.. - • I 

J 
J 

<. 
; 
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I, ' 

IT 13 FURTHER ORDERED by said Ba.urd of County COl!lln1l)SiDn~1I8 

tl1at ao electi on be held 1n said proposed diking dlstl."i ct for 

the purpo~ of determining ~hether the Bame shall be argmlized 

as a diking'district under the provisions of ~Chapter C~I of 
'~"'R' ~t - wrte 

the session law8 of the year 1895.0:( the la\7s of the state of 
--_~~ .... -, .=.t_ _...... .~- _.;::.:.»-0- .zu _ ..... f ~_=--., ... ~ _______ .. ~ ... ~ ...... 
\':ashlngton.and the aata and parts or acts ameO(~atory thereof and 

Bupple:nental. t:1ereto .. an<i for the further purpose of' chosing at 

such election three commissioners who shall b.e known and designated 

as "Dike Commissioners"for said district proposed to be organize~. 

'\ That said election be held on the ~ day of ~ .A.~.1914. 
at r f l-fvfcC, i2'-~~4,4t.~~.-.-,=L---"~· . -__ _ 
With!J' the limits of SRid proposed diking district ,and that at 

I . 
\ 
\ saJ..d e~ecti on the :pol-Ie be open from 9 o' clock A.H. to ? 0' clock 
I 

\P.M •• ard that the votere at said e~ection shall cast ballots 

,.VhiCh ilh~l contain the words "Diking District,yea" or "Diking 

pi str1+t.r.O" and alao the n1pl1ce of the persous" voted for for 

~Om'de$1oneTe ~~ said Diking Diatrict. 

~' iT \15 l<'UUTHER ORDERED that fCi(~ ~ . and 
• J/ " . I 

~"/fC~ . be.and they hereby are,appointed " 

\

Udges -for Baid elect1on.and that ~....-..-:t- A.-bZ..,..,J be, 

ld h~here~y is.aprointea inspector for said election.and that 

and" r..f .¥~ 
,and fhey hereby are.ap~ointed Clerks tor eaid election. 

It ts Further Ordered that notice of~said election be gi~en 
\ . 
~ the ~anner required by laW. . }': fi, 1/ , 1 Lr:. ~ . .q",~~ 
lARD olt 'COUlITY COYl:1SSIOltERS ,Chul'man. r_." 
" ISLAitD COU1~TY.'NAsnlllGTON: ___ ~" "~ __ 

\ e ••• ~~~#<.M'4A'_'-"'-< 
t~"" __ r?"-a-7-r ... C?~~ 

\ 
co~nty Auditor and Clerk at 

: the :Board. 

\" ..... ~ /. : 
\ 
\ .-, i' 

\ 

l 
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RCW 85.05.090 Petition for improvement -- Contents. 

Whenever it is desired to prosecute the construction or a system or dikes within said district, said 
district, by and through its board or eommissioncrs, shall lile a petition in thc superior court of 
the county in which said district is located, setting t()rth therein the route over which the same is 
to be constructed, with a complete description thereoC together with specilications I{)r its 
construction, with all necessary plats and plans thereoC together with the estimated cost of such 
proposed improvement, showing therein the names of the landowners whose lands arc to he 
benefited by such proposed improvement; the numher of acres owned hy each landowner, and 
the maximum amount of benefits per acre to be derived by cach landowner set forth therein from 
the construction of said proposed improvement, and that the same will be conducive to the public 
health, convenience and welfare, and increase the value of all of said property j()r purposes or 
public revenue. Said petition shall further set forth the names of the landowners through whose 
land the right-of-way is desired for the construction of said dikes; the amount of land necessary 
to be taken therefor, and an estimate of the value of said lands so sought to be taken for such 
right-of-way, and the damages sustained by any person or corporation interested therein, if any, 
by reason of such appropriation, irrespective of the benefits to be derived hy such landowners by 
reason of the construction of said system. Such estimate shall be made, respectively, to each 
person through whose land said right-or-way is sought to be appropriated. Said petition shall set 
forth as defendants therein all the persons or corporations to be benefited by said improvement, 
and all persons or corporations through whose land the right-or-way is sought to be appropriated, 
and all persons or corporations having any interest therein, as mortgagee or otherwise, appearing 
of record, and shall set forth that said proposed system of dikes is necessary for the protection of 
all the lands from overflow described in said petition, and that all lands sought to be appropriated 
for said right-of-way are necessary to be used as a right-of-way in the construction and 
maintenance of said improvements; and when the proposed improvement will protect or benefit 
the whole or any part of any public or corporate road or railroad, so that the traveled track or 
roadbed thereof will be improved by the construction of said dikes, such fact shall be set forth in 
said petition, and such public or private corporations owning said road or railroad shall be made 
parties defendant therein, and the maximum amount of benefits to be derived from such 
proposed improvement shall be estimated in said petition against said road or railroad. 

[1895 c J 17 § 9; RRS § 4258. Formerly RCW l<2J)iJl.5(j, part.] 

RCW 85.05.100 
Petition for improvement -- Employment of assistants -- Compensation as costs in suits. 

In the preparation of the facts and data to be inserted in said petition and filed therewith for the 
purpose of presenting the matter to the said superior court, the board of commissioners of said 
diking district may employ one or more good and competent surveyors and draughtsmen to assist 
them in compiling data required to be presented to the court with said petition as hereinbefore 
provided, and such legal assistance as may be necessary, with full power to bind said district for 
the compensation of such assistants or employees employed by them, and such services shall be 
taxed as costs in the suit. 

[1895 c 117 § 10; RRS § 4259. Formerly RCW 8j.0405", part.] 
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RCW 85.05.110 
Summons -- Contents -- Service. 

A summons stating briefly the objects orthe petition and containing a description of the land, 
real estate, premises or property sought to be appropriated, and those which it is claimed will be 
benefited by the improvement, and stating the court wherein the petition is liIed, the datc orthe 
filing thereof and when the defendants are required to appear (which shall be ten days, exclusive 
of the day of service, if served within the county in which the petition is pending, and i fin any 
other county, then twenty days alter such service, and if served by publication, then within thirty 
days from the date of the first publication), shall be served on each and every person named 
therein as owner, encumbrancer, tenant or otherwise interested therein. The summons must be 
subscribed by the commissioners, or their attorney, running in the name of the state of 
Washington and directed to the defendants; and service thereof shall be made by delivering a 
copy of such summons to each of the persons or parties so named therein, if a resident of the 
state, or in case of the absence of such person or party from his or her usual place of abode, by 
leaving a copy of the notice at his or her usual place of abode; or in case of a fbreign corporation, 
at its principal place of business in this state with some person of more than sixteen years of age; 
in case of domestic corporations service shall be made upon the president, secretary or other 
director or trustee of the corporation; in case of persons under eighteen years of age, on their 
guardians, or in case no guardian shall have been appointed, then on the person who has the care 
and custody of the person; in case of idiots, lunatics or insane persons, on their guardian, or in 
case no guardian shall have been appointed, then on the person in whose care or charge they are 
found. *In case the land, real estate, premises or other property sought to be appropriated, or 
which it is claimed will be benefited by the improvement, is state, tide, school or county land, the 
summons shall be served on the auditor of the county in which the land, real estate, premises or 
other property sought to be appropriated, or which it is claimed will be benefited, is situated. In 
all cases where the owner or person claiming an interest in the real or other property is a 
nonresident of this state, or where the residence of the owner or person is unknown, and an 
affidavit of one or more of the commissioners of the district shall be filed that owner or person is 
a nonresident of this state, or that after diligent inquiry his residence is unknown or cannot be 
ascertained by such deponent, service may be made by publication thereof in a newspaper of 
general circulation in the county where such lands are situated once a week for three successive 
weeks. The publication shall be deemed service upon each nonresident person or persons whose 
residence is unknown. The summons may be served by any competent person eighteen years of 
age or over. Due proof of service of the summons by affidavit of the person serving the same, or 
by the printer's affidavit of publication, shall be filed with the clerk of the court before the court 
shall proceed to hear the matter. Want of service of the notice shall render the subsequent 
proceedings void as to the person not served; but all persons or parties having been served with 
summons as herein provided, either by publication or otherwise, shall be bound by the 
subsequent proceedings. In all cases not otherwise provided for, service of notice, order and 
other papers in the proceeding authorized by this chapter may be made as the superior court, or 
the judge thereof, may direct: PROVIDED, That personal service upon any party outside of this 
state shall be of like effect as service by publication. 

[1985 c 469 § 68; 1971 ex.s. c 292 § 56; 1895 c 117 § II; RRS § 4260. Fonnerly RCW 85.04.060, part.] 
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RCW 85.05.120 
Appearance of defendants -- .Jury -- Verdict -- Uecree. 

Any or all of said defendants may appear jointly or separately, and admit or deny the allegations 
of said petition, and plead any artirmative matter in defense thereof: at the time and place 
appointed for hearing said petition, or to which the same may have been adjourned. tfthe court 
or judge thereof shall have satisfactory proof that all of the defendants in said action have been 
duly served with said summons, as above provided, and shall be further satisfied hy competent 
proof that said improvement is practicable, and conducive to the public health, welfare and 
convenience, and will increase the value of said lands for the purpose of public revenue, and that 
the contemplated use for which the land, real estate, premises or other property sought to be 
appropriated is really a public use, and that the land, real estate, premises or other property 
sought to be appropriated are required and necessary for the establishment of said improvement, 
the court or judge thereof shall cause ajury oftwelve qualified persons to be impaneled to assess 
the damages and benefits as herein provided, ifin attendance upon his court; and if not, he may, 
if satisfied that the public interests require the immediate construction of said improvement, 
direct the sheriff of his county to summon from the citizens of the county in which said petition 
is filed as many qualified persons as may be necessary in order to form ajury of twelve persons, 
unless the parties to the proceedings consent to a less number, such number to be not less than 
three, and such consent shall be entered by the clerk in the minutes of the trial. I f necessary to 
complete the jury in any case, the sherin: under direction of the court or judge thereot: shall 
summon as many qualified persons as may be required to complete the jury from the citizens of 
the county in which the petition is filed. In case a special jury is summoned, the cost thereof shall 
be taxed as part of the costs in the proceeding, and paid by the district seeking to appropriate said 
land, the same as other costs in the case; and no person shall be competent as a juror who is a 
resident of, or landowner in, the district seeking to appropriate said land. The jurors at such trial 
shall make in each case a separate assessment of damages which shall result to any person, 
corporation or company, or to the state, by reason of the appropriation and use of such land, real 
estate, premises or other property for said improvement, and shall ascertain, determine and award 
the amount of damages to be paid to said owner or owners, respectively, and to all tenants, 
incumbrancers and others interested, for the taking or injuriously affecting such land, real estate, 
premises or other property for the establishment of said improvement; and shall further find the 
maximum amount of benefits, per acre, to be derived by each of the landowners from the 
construction of said improvement. And upon a return of the verdict into court, the same shall be 
recorded as in other cases; whereupon a decree shall be entered in accordance with the verdict so 
rendered, setting forth all the facts found by the jury, and decreeing that said right-of-way be 
appropriated, and directing the commissioners of said diking district to draw their warrant on the 
county treasurer for the amount awarded by the jury to each person, for damages sustained by 
reason of the establishment of said improvement, payable out of the funds of said diking district. 

[1895 c 117 § 12; RRS § 4261. Formerly RCW BjjJ±J)Q~, part.] 

APPENDIX "B" (RCW 85.05.090 -RCW 85.05.120) Page 13 



APPENDIX "C" 

1931 RCW 85.05.07-85.05.076 drainage system 
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The aowmillsionera of DIking lJiatrlct no. 1. of hllund Countv, 

stuts of '.'IushingtoTl, llt,.vine herotofore doterrnir16d thllt it ill fIOC-

essHry lllid navisable to provide un efficient o:S'utom of drll.illil/fi , 

for the lrmd fJi'tu& tod in said DH~ing .District; llnd h,.vinl:, on the 

::2!!..day of :.itiy, J\ .D. 1~31. on theilOwn mothlon duly mucio and adopted 

a Resolu tion which culltains u brief Ilnd gODeral doscription of the 

propo sed i:;provomen t. a !J tu tGUI6n t tha t tho co at thoreof Dball be 

paid by wurren t dreW!'l awl payable if; like rnlUmor for tho oonntru.ction 

of theuike of :Juid dhltriot. and fixing u time and pla.ce wi thiD 

said di strict for hearing ob.laotioD ..:;to; said propoBod improvements 

or for tha propaucd method of,pbylng the co..;ts thereof; and said 

beuring coming on pursuunt to notioe thoreof heretofore given as 

required by la\'l. thin L..S!!. dn;:: 01' June 1. .D. 1931. II t the hour of IIJ ()~ 

A.M. of said ciay. ut Ui-RRL ~ 
the time I:1nd plug6 fixed in and IlY the aforesaid resolution anu set 

forth in the notiae given as aforesaid; and said oommissioners hnv-

iDg henrd and oonsidered all objections to eald proposed improve­

ments and the oommissioners of suld Diking District no. 1. huving 

direoted the construotion of snid Improvement; und that the CO~'lt 

thereof shall be paid by assessmonts OIl the property beDefi ted by 

the construction of the dike of i;lI:dd di8trict; and the said oomm-

im:HJ1"nsrs having found and determined thut the l)enefits acoruing to 

each lot or paroel of lund in suill di"trict fr{)l~ the construction o£ 

said drainage nystern is 10s9 thatl tho amoun t horotofol'e fixed in the 

origintil proceeding for Lhe constrlQti~n of said dike; tha] tio her~-

by fl11U Ulld determin that the benefi ts aocruing to each lot or parool 

. of land in said Diking District IJo.lIi, ure ao herlJillu£tcr set forth; 

ruJd we do hereby certify the dumo to the county clerk ( auditor) of 

Island County, t,wle ()f 'iVashington. ami he Is horoby reClus'sted to I' " APPENDIX ___ ~ 
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....... , . .... _ .... __ h " ' 0. _ •. '_ • .• 

110 to tho aurae 011 tho trunoor l.pt of t.Jm judgHlon t in CHltioa llumtlOr 

1104 in tLo offioo 01' tho olt.rl~ 01' tho .:upor10T Court of tho ~',tu 1.6 

of '.:lltlhilluton, for Inll.!lld Gount;.' t /.1.0 roquirod by ()Outlull 4240 of 

Homington'l) CO[~pi1(Jd ;j totutoo o~ tho :;t.uto of 'th:U)lill("tOJ1; tho bOJ1o-

1'1 tEl do turI:lInod .for ouch lot or pru'ool of l(~nd [;01116; till [01101'10. 

to \11t:-

Tux 1.0 t IIo. 3 
. i1 .• p , ~ .. M,Grc,er()a\l" . C' 

• O\'r.lcd by J , .U ••.• 1 . .. .. 1. .. . • oor, tllllllll[ ,),06 noroo. 

Jonorlhod /.i0 fol1()w~:- tJogilllJing nt fI jl0111t (117 foot :[outum) 

1CH feo t ·;jGlI th of the If!'; eorlier of tho H';ri· of tho mn of ~ieo tiOD 

18 nnd rtlIllllnc thunce " "uth 3081'oot; thonoo 'liOBt 660 foot; thenoe 

Horth :-S4f! toot; tbonoe ~)oui.h i!l clog. 9' Euot 1&3 reot; thonoo 

;Jouth 3V dog. fiO' !::l.wt. 1tl7 foot.; thvtlcc l~orth '10 dog. 3;;' Enol 

lG0.6 feet; ~honuo :!orth 3(, (IO£;_ 7' Eunt 2f!2.7 foot UIlU thtmoo 

llol'th 6J dog, 41' ~.~UlJt 210 feet to point ()f beginning, maxi:;lllI\ 

b --1' '. / .l.JD or~G.1. ';13 IHJr noro '.;"--"2 ,--

v Tax I,ot tio. --L-' 01<lICti by ~ ~ i.l()Dll H. G: .J . ~ . ~'llll~. O. (;:l!,: ... hOT 

huob/uhl, o OI,L" iliir ,g ::3.4o:;, acroa, douoribod tIC folloWB:- BOGIl1ning 

610.5 foot north unu 14:\ feat :';UHt of tho oentor of ::iootit'll 10 

{ 

una JUTlJ1iIlL: thcl,C6 ~ : orth ;, d(;(·. 34' t:u;t Mi5.b feot; thenoo 

EUBt It)[i8 rovti tbCl1CtJ ::outh 6 <1tJB. 4' :~t'~lt 7U',G i'oct; thallce 

~) ; Hltll 36 dog. "iOBt. 436.6 foot; thliJ.lOG ;; :uth 2V dOG. :27' 'l!O~lt 177 

foet. thelllC?6 :i60t 1565 foot to (loil1t of t:egililllngi l:1u:r.im:l.m bOllO-

fit . I ~ s por Elore l, to, • 

And nloo of 2.'~:5 uore~ clouoribud ufJ l'ollow!J:- Bogimdng 6t 

up .. in t. 149 foot ~ou th' oJ: til W oJ;'tlcr 01' t.he ~m·7t of m,,~· of ~~UQ. 

595.5 feet; thbl100 ''fC~lt 143 fcc t Nfl;,! thonoe : orth fj,4. feat to 

point of \;og1nnin[l'. Lo.x1:;:jll.L1 hOl,of1 t.ll pOl' ucro'.-b 7'D • 

hin wIfG, c()!,tub,i!Jt: 2· >.52 601'00 deuorl1Jcu an 1'0110\';0:- 130girmlng 

ut a 'lq1nt. 14\) fect ~J Olllh ullJ. lt35 foot .;-Al.:;t of tho !It! corl10r ()f 

tho ..; .~ 0 I :;:}-} of APPENDIX % 
(~r.o 21 10 



. " 

~-'-~-=-~-----"'-------" 

Seo. 18 and runningthencG JJorth 4 clog. 6' l';lwt 595.:; fOGt; tlloneo 

East 1746 feet; thenoe 00U th 6 dog. l' g/l~1t 600 :foot; and thenoo 

t aor 0 ~',~/,~ 'Nest 1852 foe to point of beginning; Muxlmulll bOllofi ts per ~_b. 

L/ Also of 2.82 Bcrea deDcrlbed us followo;- Boginning at the 

S'II corner of the Hwi of tho l/Ei of Sao. 18 llnd running thenoe ::lou th 

149 foot; thence Eust 185 foeti thenoe North 4 deg. 6' East 595.5 

feet; thence ~ost 230 feat and thonoo South 445 feot to po1nt of be­

ginning; Haximum benef1 ts per tiare '~-L~. 

oOI:taining 5.69 acree described 80 follows:- Boginning at a point 241 

feet SOQth and 1290 feet East of tbe center of Section 18 bnd running 

thence Buot. 984 :feet; thenco 80uth (~ deg. 45' West 56.9 feet; thence 

South 15 deg. 26' Euot 1~7 fecq tholloe West 1005 feet; thence !lorth 

6 dog. I'l' 'Nest 292.5 feet to point of beginning, maximum benofi ts per 

nore ~i L,~ 

v Also of .86 nore dosoribed no fo11oW8:~ Beginning at a point 241 

:l.'eot South of cunter of ;.laction 18 and running thenoe East 1::9 feet; 

thence tlouth 6 deg. 14' Eiwt 262.6 feet; thenoe 'I/01Jt 156 feet; and 

thence North 261 feet to point of beginning. maximum iJel.lefits per 

acr e ~. t....:£.Q 

v Tux Lot No. ,10 & J.1 WIled 11/ 'l.'Hul\',J,:) .J. JOHH;} containing 13.12 uoros, 

described UB f0110W6:- Beginning 187 feet ~UHt of the N~ corner o£ the 

SW-} of the SE~, of ;jae. 18 and rUTminf theTioe llorth 3°41' 'Ne!.:; t. 311 fee t; 

thenC6 1!;Ui:Jt 983 fest; tll(H1o€ South 31°8' 'Nest 164.3 f6et; thence south 

6°25' ¥"loot 297.8 feet; thenoe South 911'33' East 209.4 feet; th61lce West 

86G feet and thence l!ortb 3°41' ',Im~t 357.5 :f06t to point of beginning. 

Maximum bontfi tG per acre,.; {.., !Lo 

v u1GO owner ,·f 2.90 aorBO descriuoli us followD:- Boginning at 

the :)ou thwe~i t cornsr of the mi'} of the :::m~' of Jection 18 ~md running 

tiHWC6fNOI:t.ht:no f6,elt.ltt4Ilnc~ Ev.st 168 feet; th~nc!i ~oiJ.th. 3"41' East 
Gbtl.b ~et, nence. 0" LUti reet !illti thenc£; J:Ol't11 35t1 feet to 

" \' 
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aontni!iing 0.90 tiOrOD. deoorlbtll\ !J.B follrl\':U: - Hogill/;j.nc nl. t\ point :~07 

foet tnat of tho -:} Ilucll ·i l! ,:orW)J 'Let·:;ooll ,;cetlo:w 11 .. 111ld ID und rUD-

nillS t.hen 00 :;or tIl 3 0 2G' ~;[!B t 'HiE.8 foo t: thonco ;;110 t fill 1'00 t; th()ylCC 

South 13 048' Woet 57 1'oot; thoncE; :;outh 6°~O' ';1(Hlt 127.U feot; thollo , 

i!lent 776faat; thonco lJorth 31).2 feet to point 01' hoglmd.nc" i(/ .ximum 

I !i2 bonefi to por Cloro ~:'b , • 

also ormon.1 or :; .40 acrOD dO~JL:l'iho(l n8 follol'l: - !'ogJ.nlling ut 

tho ± noct.loll C:Ol'll tlr bob'/col: IJOutiOlHl 10 .:.11(\ 1. und runnlnr. thonoe 

l1orth, 449. foot; thenoo l~uut 23U ' foot; thonoe ~)ou th 3 0 26' ·,'leot 4!J2 

,( 

fest; thonoo ;';oi)t 2;~: '1 foot; thono(i jZorth 

llmtlmum henan ta pOl' flcre .~)-b ~ 

41 feet to .rJOJ.llt of boginning; 

North Imd 23V feet ::::ti.lJL 01' tlw .~. l!(;(JtiOll uorlwr Let· 'Otlll UO::tiOli!l 18 (,11(1 

l!i l"utlulng thCllCO liorlh 3°41' 'ri'U{;t 3:.W.O ract; t1HJ1100 };(,ut 8U9 foeti 

tllGllCH) ;;Oltth {;/<>bG' ';'Iont 33S1 feut; u.lllloe iiout 011 foot to point of ba-

glnniIl6· 
. 1.!i.Q... 

Maximum hel101'1 to por bcra ·i. _~. • 

(l point 52:; 1"tlOt ~;ou th of tho m1 corllor of the S7iZ of ~;t:~ oi' ~\ootlon 

1D ami runllin,: thenoo J:.;H!Jt 1;1\1 foc tj tht:lfoo :i uth 3°41' ::tlDt 3:!H.fl fOG tj 

'1'h01,OO wost 2~~<.J foot; tLllti thenco J:orth 320 foet to p .. illt of lJoglrmillf> 

~'.!, . _ / • l/. () nuxlmuL1 bClllOfi t.o por noro ~, 

~:: 

(.Iarol) dU:Jcrlbotl uo follo~il:- J-legitllling at tho ;~oLlthov. :Jt corner of tho 

TIE;' 01' the 1:'114: or ; O(J tiell if) nIlil rUlltlllli.: thallUS l:o .~th 6?fj ioot: thence 

lout 4:i -l foot: th01JOO > ,rth 14<.': fuc:t; thCl:UG ;HiU th 41 0 3'1' -,.,'e,;t 179.U fec::~ 

theJluo ~):JU th 3:5'50' Yi()ut If>::.(j fOGt; t/;cJr;oe ;;·uth·43 0 5j' /Iou .. 143.9 foct: 
APPENDIX ____ ~"C ., 
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thence Suu th 68 0 '1/08t 145.5 feot; thence :;'-JU t1\ 1l7P;..,6' '/lout /,7'1 foot; 

thenoe south 360 foet lind thorlce ]·:Ul.It 1449.6 foot to point of lJcgl1ITlin[,. 

1', / !£Q per aero ~i-"Ic;:>~. __ MllXimum banof 11.8 
.; Tax Lot No. 

alBo OWl161'l' 
16, ownod by G.]!;. Steinor, conta.illillg 
gf 31.43 auros douarilJ,d UD follows:- Heginnlnr ut tho 

liE corner of Lot 8 in ::Joe tion 18 fill (l running thon (l0 'il (j}) t '/10 foot; thollCO 

South 14°39' wast 210.3 1'013 t; thence :.:lou th 19: 59' J£ll fl t 320.0 feat; thonco 

::louth 16 0 27' Went 291.7 1'eot; thence Sou th 70 0 2' 'Nest U7.4 foet; thenae 

South 77 °53' :iOBt 2t..!4.8 feot; thGIlce llorth 46°21' Weut 697 feot; thcnae 

south 368 feot; thence South 38 0 18' BUGt 268 fGct; thenoo Jouth 15°26' X 

East 326.6 feet; thence BUHt 1335 fo(.t lind thence Horth 1330 feet; 

c, / UD 
Maximum benefi ts per acre\;: b ~-

Tax Lot No. '17 owned by IsIlJ.nd County. contliinillg 
alee 9'IR'l81'B sf 44.25 aares d.escribeQ as foll.ows:- the ~outhOIlBt 

quarter of the .Uorth est quurtor of :::>eetioll J 8. Maximu.In baIlefl tsper . 
aore ,', 

Ie' \ ~ , 'i'ax Lot Ho Iiii' owne db:: G.E. ~ te inGl". con taillillg 
. J'Sl,s9 W1I61'1i 810 '17.95 acres described as £0110ws:- Beginning at 

the NE corner ,)f Lot 3 in 3ectiolJ 18 a.nd running thence l::lou th 1312 :feet; 

thenoe '/lest 10:! feet; thence llorth 1°17' East 138 feet; thence North 
I 

24 0 42' West 618.6 feot; thence north 62 0 19 west 319.4 feet; thence 

North 86°12' WeBt 446.3 £eet: thence ;:o1't1) 29°6' ,lest 1542.06 faut; thGllCe 

El'iSt 1335 feet to point 01' 1Jegilllling. ;,tlximum bOIH;fitEl per acre -Llf-f: . 
~/n-7.z"/ 

also owners of 10.27 uur€~uescribcu as follows:- 13egirlJiiIlg at 

the liE corner of Lot it in Ss(;tin 18 ulld rt.tnniIJ6 thence South 1:',12 

feet; thonoG ~eut 335 feet; theIlce North 3°~61 west 1164 feet; thenae 

North 78:42' t;ust 158.6 feet; thence '_'1th 46~56' EH[;t 1M feat; thence 

Horth ].D17 , Etil3t 11.5 feet: und thence l';hSt 109 feet to pOint of 

beginnirlg. Muximum UGfJE:flts per acre ';':,5:Li- '0 being Tax Lot 110.20. 

v jf'REDERIC1~ E. LIm: and GOLDIE M. LEN';, his 
Tux Lot 110. -l.Q...... O\"lli6U by J..!{~:'i"i:-f17,-~~""'l":':;\~r-:'lrfr,,""fij,-;-"!:,!di;tir\'"::;'::1,-,-ire"r 

wife 
~,t\:m'Trth contllili_lg 3.77 acren tlescribLd U!3 i'olloI'HJ:- HegilJl;iD[ Ilt the 

:Sou theuBt corner of Lot 1 in Jec tiOl! It< liml runnine thenoe North 360 

feet; thence ~outh 87 0 36' ~aut 62.5 fetL; thencc Mo .• th 71 0 25' West 

365.4 feet; thenae South 55 0 59' Weut 340.1 feet; thenoe GQuth 11~o39' 



Wont 42 foot: und th611(), J<:llUt '110 feot to point uf hog111n1n[,. MlIx1mum 

bOllof'i to pcr ucre ~: ~ ,l£Q 

Tex I,ot I/o. ~, OWIIOd 1,.,.' C.T. ,:':jl:lj·:C.::·; !.d1(1 JM:l~ ':tEi:' Jo;Cd:, ht!J '"ifo, 
42..17 SE} 

cOlltuinillg ~;q-4 HOnj~l dcscrllJlid ILH foll(lwo:- tho ]·:W::.t---l<~J.4' of tho 

Sou th',';e u t QU"T tor of Soc t1.-n 18. Um:imurn belIC fi til pm' ne r 0 ~.: b ,!!JL 

Tux IJO t 110. ~ I oWI10tl b .. . :'. HIlLElJlWL::, Qunt&inillg7.00 fluroo 

d 08ur1 bed no fo 1101"10; - hegillnll1g utI. po in t 310 fOG t t!orth /lntl 168 1'8 a t 

Enst of tho ~ji1 COl'nor of' the Iii ~ of th(J SEr of ;'00. 18 /.lncl runninr 

thenoe Jlorth 3 dog. 41' ".'e.;t 223 foot; thenao !1orth fj7°9' LU.St 33.2 

foot; thenoo 1!()rtlt 6°14' :{O:lt 88 foot: thellOO Xout 10:::1::; foot: thance 

~)outh 1[.026' ~~U'lt 7.U feot; thl'llOO :10uth2 D 44, ~unt :~10.4 foot; thellCG 

JuuLh 31°I.l','IO,)t 1':9 foeti 1I.nd thonCe :io~]t 983 1'eot. to (loint. or be­

ginnlng. Uuxl.rnum hem,n ta llor CJ.ore ,k.~,!f;2-'-
aluD owner of 1. g6 ncr(:J~! dotl(;ril.,o<j &8 follows: - hegltming at 

8. point 31i.) feet llor1.h of tflli ;)ci OOrrHll' of tho IfW* of tho dB} of 

:laotion IB Llnd l'tllilllng thonue liorth ;)8'1 feot; than(Js Eu.et 173 fOElt; 

thonoo Si)~~th 6°14' Ji)aot 88 1'oet; I.honoe ;:)ovth 57 0 9' '1Ieot 33.2 feet: 

thence .:JOllth 3°41' Enst B'-!3 foot; una thonce O,.lt 1GB feet to point 

of bogiTIlll.ng, Mmdmum 1.(110£1 ta POl' acr6 $ ~i.!£..Q 

huebl.l.llJ I C01Jt!i.l.ll Lllg :3 <lOrCH) desoribcc\ hfl fol10'l'l:l: - begin/.illS ut tho 

~'lI corner of tho lIE 1: of the ])}<; '. of tho NW;, of ~;ection 18 hlld runnine 

thenoe ,':nst 642 feot; thonoo 1101' tL 26b feet; thonoe ~';ou th 79 D 34' Wcut 

656.1 foet; thenoe ;;ouLh 14;, foal. to pOint ,,1' olig;1.nnillgj !lm<lmulll 

• I ':£Q bonof! ts per ~(Jro ;;i·_· ... b....,., __ 

wHo, C01it llling 3.28 tLOraf'J dencrilied ue f(JllO'B:~ bcglnlllIli,; flt u point 

350 feot south unu 20(3 feot EnuL of tho IiW corner of the tliV~ of the 

SEt of Sect1 n 10 f.mel runnln{:. thonoo .;-.;uot B!lG fO!ltj' thonco ;;outh 15"9' 

Enst 172 feet; LhGnoe iVout fl8~/ foeti tlTld thenoe liorth 3°11' 'Noat 166.4 



fee t to poin t uf beginning j mu:r.:imuiD borJElfi 1.8 por aore $ ~ 5:L!2 

also OV'fficrs of .Al llCTUS uoscribed Il!.l follown: - ilo{;iIllllng !.It 

a point 358 feet South of the !J'N eorner of tho :YNt of tho SE1. of 

os"tioD 18 lind running thonoo :~BlJt l.!Otl foot; thonoe ~;lJuth 3 0 41' Euut 

165.4 fest; thence ~est 219 feet; thenoe north 166 foot to point of 

1 " fi .. / ~ beginn ng; lJaximum uono ts per auro {'_ ... bL.,-, __ _ 

j R.C. MeroerellU 
Tax Lo t 110. ~. own ed LJ jjlHIB'l> 1.!IUHB (Ui eo DonN MEUJH. c, J ta ining 

.36 aores described as fo11ows:- beginning !it a pOint 675 foet lJorrth 

tulU 265 feet .East of the ;,E cornar of tho rlE-} of tho mvt of Soetion 

18 and running thence North 207.2 feet; thenco North 79"34' Eust 59.5 

fest; thence ~()uth 278 foot; thenoo ",'/est 57.8 feot to point of beginning; 

Ma.ximum ban eft to per acro $ . ~,~ • 

v, 
Tax Lot No ~, owned by llrOlLt,RD :JCHU1;[, ". Cm·:R and llOR1\'l'ill:YSCUUMlICHER. 

his wii'e. containing 5.63 acrGS doscribed as folloW8:.- beginning at a 

point 105 feet East of the o6ntar of Section 18 tind running thenoe 

East 1022 feot; thel10e ~.,outh 2 0 45' west 24B.3 feet:· thence west 984 

foet; thence North 6 0 14' 'Nest 242.8 feet to point of beginning; Maximum 

benefits per :"'0 . acre ~: ID ...... .....,.,---
... a180 owners of .64 florss described as follows:- Beginning at the 

center of ~iection 18 ami running thence East 105 feet; thence ;5outh 

6 0 14' Eust 242.8 feet: thance West 129 feet and thence North 241 feet 

!.~. to the point of beginning; maximum LeTlefi to per acre ~~ '--,I.;, ...... __ _ 

,; Ta.x Lot No. ~. o\'ll1ed by 'l'IUW. ::;'rl<:IIIKE. ",.ntuilling 3.70 acres 

described 1.9 followa:- beginning at a point 502 fect ~OLlth llnd 156 

feet Bast of the oenter of ~oction 18 and running thence East 1005 

feet; thenoe ;)outh 15 0 26' Eust 171.4:feet; thenCe 'IIeot 1032 feet; 

thenco Horth 6 0 14' ;ile.:t 166 feet; maximum benefits per llOr{) ~-' L~ 

\/ also owner of .64 uorGO detJcribod aB follows:- beginning at a 

point 502 foci :Jouth of the centor of 000tion 18 llnd rUIlning thenoe 

Eost 156 fest; thence ~outh 6°14' EnDt 166 feet; thonce West 173 feetr " . c. 



therlOO 1!orth 165 ftlet. t(J fl,.int of boglnnlrlf: nwxlmulIl bGllofi t!> por 

nore ~'_ /.., ,In. 

/ 

.j 

Tnx r,ot Jlo.~. o~mf;d by ': •. J. ,r;;~':liU: lUld j,iJ!o; ·'-::';~;Ill!!. hi!) wl1~e. 0011-

tninl1lg 11.5~1 n(!rc:s, d6~Ja.rib,t.1 au followo:- b('einulliLS nt. II point 247.6 

feet North m}(l 1tO foot !':uu1. of tbo OOTltGr of :lootlol"l 18 llml rumlln£!; 

thenco North 0"34' East 363.0 foot; therioG l>bflt 161>[; fe'"t; thenoo ~outh 

29°27' i'/(lut 152.0 1'eot; thelHH: :;outh 57'36' riGHt 306 f(lot; thenoe gouth 

32 0 57' 1io:;t 13 feet; ·tbCllCO !O'.It 1166 feot ttl pOil) t of beginning; 

mnx!nm.m bellofi t.o por nore :; . t.~. 
. I 

.. nloo ownors of 1.10 non:,. lloGoribea no to11owu:- bOBinnll)B 247.6 

fee t North of the con t.Gr of :iOCl tiOl. 18 lllltl running thonoa Bu'!) t 12~ feet; 

thenoe North 3":14' !:':t,lJt ~i63.(J 1'oet; thorloc '~'!e3t H,;~ 1"eot; tho.noe South 

363 feat to point of hq:;bming; muxlmum. l)enof! to per aore cLI..£.O . 
T8xLot No.~, owno(1 by J.;':. ;.$()HUllrCH:, and JU~,V·~;CHU:~I,GlT.:·H, hls 

wifo, oontaining 6.21 n,~r€3 do:~crlbcd as followa:- beginning ut 11 

point lOb lett I~1l9t of tho cantor of' ~loct1(iTl l!l and 'runnlnr thenoe 

North 3 0 34' East 1!.1,!J .i'ODt; thonoe }j;ast 1166 faet; thenoe South 32"57' 

l'/Oot 29;~.2 fost; th"nofl ':!oot 102;.; foet to Jloint of l,(;gilllllllg; m&xlmum 

bEUlofl ts por ncro ,;- t... ,~ • 
v a1a~) ()1:'li·er~lof .64 a.cron of 1UThi deooribod us follows: - boglnniTlg 

I1t tho oenter of '~fJct;i()P 1f.! und runninr thence }~UDt 106 feet: the·noe 

North' 3°34' Ellut 248 foet; thonco ~'1e(\1. l~~O fElet.: thenoo UOi.l.th 2'~7.6 

~~.o • feet to tho point 0 j' heginIling; mo.};imum benef! t ~1 per i.e)'.; $ fa 

l" Tux Lot lIo. ~, owned by ll.;.', ,n';?!1!;~'T und l:T .. ICr-! L. ,r~:-'1ET'l', hin I'life, 

cOI,tnlnlng 2.62 ncres desorl'lioc1 ue :1'0110\'/s;- boginning at n point 1320 

felst ''iE.mt rnd lfi foot ::orth ,of tho Ill'; oorllor '01: ;;OCt.i01' 10 UIld rnnnine 

thonoG ':iout 40l~ reet; thenoe North 47'38' .r~flflt <111 ftH't; thenoo llorth 

26 0 21' JoJuut 174.1 toot; thenoo :louth 6BDB5 1 NllBt 100 feoti thono!;) South 

399 foot to tho l)olnt or lJ(;gllllli.ng; Jll[lxlr:llltl u(Jl·ofl tn per uoro ::..k ~ • 
APPENDIX ____ ~h 
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./ 
Tl1x Lot No.~, owned Ly b. D. J,UIW und Jjm; J)Ul~ I,UJ)I;, ilhl wifo. t!on-

tatning .98 HOrGS dosoribGl\ i-fl j'ollow~J:- In:gllilling nt /l point 1~1;;() feot 

':~6St (,rId 15 feat 1iortlt of tho lIE t!urller of ;joot!.OIl 1B ItJld running thonoG 

Horth 399 foot; thenoe !:)oll.th 68 0 2[:,' ED.~1t. !;7 foot; therlco ~;outh 15°25'.1!: 

Eaut 393 •. f> foot; thenco WODt 165 1'oot to the !)oint of' begiIlTllllt;. ,'.~1l:X­

imurn beneri tEl per ucr" {; b !6.Q.' 

contuinine 46. J1 ticros deJeribcd /.l,9 follow: -bcgimJiIJi.· ut u point 41 

fect ~OU\.li of the -~ seotion conwr l>etWGsn ;jeotivns 18 unLl 19 and run-

!;ing th6JI06 j';u~;t 145.7 feot; thaIlce ....:outh 994 feot; thence EWJt 998.5 

f6ot; thenoe ~outh 6 0 2' ~W)t 336.3 feot;thtmce south 18°41;' l~ust 408.5 

feet; thel10e nOil th 7°36'. ~u"t 825.5 fsst; thenoo !lorth 79°~;4' Wetlt 93 

foeti thence North 18°37' ~1est 2;:5.6 feet; thence Horth 32°27' west 

250 :feet; thence !:orth 40°5:'">' 'ilest 379.8 feet; thenc!) l!orth 146 feet; 

thence Horth 64 0 55' ·.'iest 500 feet; tl16DOC l:orth 7:~o30' ','lest 160() feet; 

thenoe North 258 feet; thenoe Uorth.52 0 31' Euut 1080 feet; thence North 

76 0 14' Eust :130 feet to the point of beg1nning; maximum \JolJs:fits per 

aore :$ 6.70 

also owners of 9.!)2 acres desoribed u.s fo110WG;- \'ep-iTll1ine- at 

the; , COrnGT bet\ieen sections 10 und 1\J !.md runninl thence ~outh 41 

feet; thenC6 0ont.h 76.14' wast 330 feet; thence South b2.31' West 

1'00 feet; thent;e north 795 feot; th6nce :b:ust 116fi.5 feet to point of 

beginning: maximum tenofi t8 per ac, € ~ 3. & 

ne ]forth 4. aare a o:f Lo t No. 61}..o:f" sun1.1gkt Beao.,owned b;y 
C.T.YfERNEKE and JANE WERlmCXE,his w1fe.and T.E.HOFER.oonta1n1ng 
4 acres and be1ng the North 4 acres of a tract of land described 
as follows:- Beginning at the N.'ti •. oorner of Lot 2 in S~ot1on 19 
and running thenoe Eest 245 f~at;thenoe South 795 feet;thance 
Westerly along the North boundary of Lote 67,63,68.51,50,69,58 
and East half ot 57.pla.t of Sunlight Beaoh Add1 tion; thenoe North 
a025'West along dike 74Pfeet;thenoe Ea.st 336 feet to point of 

beginnlng;Maximum benefits per aore. $6.40 • 
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ulso ownors of Lot. 1 to 11,inoluuivo, oj' ~iuliLight Honch I in 

SOl:tion IY; maximum benefi ta per lot, %)i.Lr~, 

ulna owners of Lot 58 to 67, im.:liJ'livo, of 0~nl1Ght Heuch 

-./ Add! tion, in ~30ction 19: lIl£l.x1r.iUm Ilonef11.[1 per 10 t . ~ , 

Tax Lot l!O.~, oVined by LOUIJ]I l,;';ll:, contHinlng G.!]3 Ileroo 

described £1.0 1'0110\"16:- begilJning at the NW carper of the st of the 

I 

Nl of the It'Nt of the HE-} of Section 19 end runninG t.honce Eunt 90l 

feet; thenco jouth 8°56' Euot 332.5 feet; thence West 950 feot: thence 

North 326 feet to point of beginning; maximum benefits per ucre ::: L !:LQ 
i 

TllxLot nu. -1..2..-, owned b,Y' 'l'HEO. E.BJ.J,I1KEnBgnG, conwTiing 7.41 ncree 

described us follo\18:- beginning at the 11 corner of the st of the Nwi 

of the IrEt of 8eotion IV and running thence EalOt \)50 feet: thonce South 

8 0 56' Eaut 335.1 feet; theneu ~e8t 998.6 feet; thmlce north 332 feet to 

point of beginning; maximum bellefi te per acre, l ¥ 
'NILL SCHUhUlCHER 

Tox Lo t No. -L'i-' owned 11;,' JULIUD lJGl:itJtbIOI[;H ttlJd LHiIl!11 liGHUH1, OIlER ) 

Ria ' .... 1fg, oontLinil!g 6.71: acres desoribed us folIO s:- beginning at 

the NiN corner of the UW} of' th,: nEi of' Sootion 19 und runninG th(mct' 

Ea.st 856 feet; thencG ::louth 6 0 28' West 234 feet; thonce 80uth 8 0 56' 

Eust 317 feet; thGDCO ,lost 'JOl1'Got; thcIlO.e Ilorth 33G feet to point 

of beginninG: maximum bellefi ts por (1cre$-k~ • 

GEORGE SCOTT 
Tux Lot No. ~. owns,l by UH.:;.I4<""'. HiU~)n;:; !'l:lld IN;lIJ, D. l:iL:L~:;;;;)hl!'l 

WH-e. cOlltainingLot 4;~ of tho ,'.'lL.t of 8unliSht Beaoh, in SeutioTi 19; 

maximum benefit per 10t~_· 



. ' 

J In 'rnx Lot nOD. 1 und 2 ownod by 'IIH], Lr,j,i .J. Vn';l<;llIlJ. W'l'lIIm '1m;~])UI. 

ilE~n:l:mT E. ;1E81lH LLnd HlilJ]J\ bllLL laUll';i, oon tlJ.illlllg ee. G3 acro u • 

de s cri bod ·as foillows: - Beginning a t a po in t 44~; fee t IIor th IUJd 2~O :feet 

East of the !::li.uthw0st oorner of the lJW~' of the IIKi of Seotion 19, and 

running thence North 160 feet; thGnce l<;/J.st 600 feet; tholJCe North 

388 feet; thenoe North 63 deg. 41' East 80 feot; thence North 37 deg. 

33' Ea~t 98.6 feet; thence North 5 dee. 49' West 110.3 feet; thenoe 

North 18 deg. 45' Eu;;t 172 feet; thanes Ef"lt 658 feeti thonoe South 

21 deg. 5~~ East 296 feet; thenco ::J0uth 4 deg. ~O: Btut 369.£ feot; 

thenoe South 14 deg. 2' Eust 2J9.8 feot; thenco South 6 dog. 4' East 

96 feet'andthencf, West 1746 feet to point of beginning, in Nt of 
.... J~' 

U'Nt of Sec. 18; M.aximum bencfi ts per acre :<.ii .... <.:>. • 

.j In Ta.x Lot lIOH. 1 and 2 oWlJeli by f!1rank MeUndy OOlita.ining 1..32 

aores, d6sQri~Gd as follows:- beginning at the BE oorner of the NEt 

of NEt of Nwt of Seo. 18 and running thence Eal;t :..:65 feet; thence 

Sou th 75 feet; thence 'Jest 20 feet; thent!6 Sou tb 4 deg. 6' Wsst 160 

:teet; . thence West 230 feet and thence North 2;.>0 feet to pI·int of be-

ginning; in 1/W} of lm+ aec. 18; Muximum uenefits Pe r aore i) ',f:I::.Q" 

""'nnS" 

I Tax Lot No. 18, ovrrJed by Edw. Cunning}wm OOlltaining 33.23 nores. 

desoribed 118 follol'/!J:- Il'hut pl.rt of the Ni-i· of tho swt of Sec. 18. 
[.f 

North of the County rOflll. ?i!rlxiIllUUl berwfi ts pur acre ~._ ... j;ll .... ~[~;l;;..-___ • 0, 

In 'I'fix Lot No •. 1080. owned by C.T. 'NerIJet:ks,coIltaining 9.34 acres 

deseri bed as fo11.olVu; - 'I'hut purt of" the NEi of the SWi of '-lee. 18, 

lying South of the County road. Iil11ximurn benefits por aCI'e:~; 1'f,3~ 
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·! ::k!! · Wt~·"n,. · t · pn7"flW • .:r ., 

IS.L/;IW CO\Jl~'/Y J O'iillCr ()f (. ooanty ro~d 10 fU01. 1'11<10 lyl.!l[; i!U 

feat on GeOil 01.'.10 c1" t1 IJ.no duncrlbed !Ill lCl.l.lol"lu;- b(l!~hII11Jlg lit Il 

pvhlt 40·' foot ;;outh und :;0 foot Euot of tho lforth\'l(lut C01"lIUr of lot 

2 111 ,jeo:lo!l 10 unu rurmlnc Ll: nco ;:'iOlllll 365 foot I oCJlItulll1Jl6 .3:1 

noroo. t':Hxlrnulll bOliofl t for tho ':11'1010 of Dr.lid rou(\ I ~;Jt.1n4 I -" being 'l.'ax 
Lot No. 14 

AloC! OWTlOT of fl o" .. l1ty ro;,c1 30 j~O(;t 1V1~lo lying 15 foot 011 6110h 

"idO of fl line doo(lrlLeil tiU .1'0110','18; - lwrlmliIJe: nt n o(llntllGO foct 

'Noot of tho :i;~ ·. eunlbr oJ' .00tl011 111 litH\ nmnlr"F thOII()(l 'f!oot 64~i foet, 

oontulnil'G .43 HerOD, :':hj{i!:1um bono!i t for tho ', .'hola of t)&ld routl, t~ 
Doing T~x Lot No 15 

,ilso 0:':1I(,r of n o(. ,nty roud 30 feot wldo, 1~ring Hi eot Oil 6£lOh 

aide of n line aouorlbod os !ollowa;- beginning at D pDint 9lij.4 foet 

lIorth un(. 1<J73.U fo(,t, 'o!Jt of ;l!c } ·0COt1.01'1 uornn' rlotwooll aooU.ona 

19 arlci 20, ': 'p. >:9 N.R. 3 ::~, ''''.l.!. hlHl rutlfJlnnt.h(lflOO Horth 61\'55' 'Nont 

009.3 foot; thilllJO ~:ol'th 72.30' 'tIO,3t 2lWEi foet; maximum benefit for 

the whole Itllieth ,. r u,~id TO ; cl ,.)ZUU4..;o using Tax Lot 110. 16 

Alao \.JIG (lvn;!:lr of H ;10 1'00 t. eocm ty rOlh' 1(). · feat lol~e lI t t-,'lCOII 

Lot I) ~nd 6 of ;llUll1Cht llo: .oh J\drll tiOI!. l/,mdrnum bOllOr! t for tl.e 

lOr1e;th of oi.1.d roml . !Z.to,t, A • be ing Tax I,ot No. 17 , 

bo tWOOl1 I.ot. 63 UJI(1 64 r-:nd thro,lGh Lot G'I of ~unl1tllt !~Ol\oh I,dell t.Oll, 

'fotul hc!lcrl1 for the , ... hols 1(ml'::.1l of G~lti rtHdl I <:0I1tc11111;6 2.1 ncros 

;:jzIDd, + ... being Tax Lot No. 18 

:,uld prop;uo(l improvomsJlt '1'1111. Pl"O t. c t ulld \;0IJo1'1 t t.he,ho 10 of 

BUO)) of tho !;lJove c.o,:cTil,c,d Co,mty tim .. do l:lO thtd. tho tl'E>V, leu rond ted 

thOl:oof wlll tEl il:1proveJ by the (lOJiii tTllotion of utl.icld~aBftdsJ£ft~6m 

of (lulu ro;:;J..;. 



rr W,. 7 -r- .. mrm- p- ""'~'?r! ! ." ''C' '''SC''J1!)'U'l1Jl' 

Tho maximum benet'! ts for tho corwtruotloll 01:' thoprOpO!lOd 

drniutl[!6 oystom for tho land sltullteu. in lJll~inl' lJlstrict 110. 1 

of Island County. ~tUt6 of 'Nnn.llillgton. HcoruirlE:; to tho lfHlCl bene­

fiied by the construction of the 0ike in uforouuid dintrlot. were 

found and determilled by tho CommiDoionoro of said Dikirlg DiHtrict 

as hereinbo:for A sot forth und indioltted. OIl tllio L%!!dUY of ,June 

iI.D. 1~31, and after Baid Diking Comr.linsionenJ had this du~r mudo 

un order tllrooting the oorlotruotl(ln of ouch drl1irJ.'lCe llyutom us 

proposed. 

Found and determined 

COUlTltlssloDera of Diking Dlstriot 
No.1 of Islnnd County, State of 
Washington. 

S 1;8 te of Washington 

Oounty of Island 
:3S~ CERTH'ICA'l'E 
) 

~l'IIIS CEH'i'Un:;J that the foregoing is Il t'ull and true 

aopy of the original assessment of benefits found Bnd determined 

by the Oommissioneru of 

State of W8shirigton. on 

Dated this 

Diking District 

the· ..LK:.~8!J' 0 f 

.,L.!!! day 0 f 

llo. 1 of Island County, 

June A. D. 1931. 

Commissioners of Di,~ing Diotriot 
No.1 of Isl~ntl County, State of 
Washington. "'''' 
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1994-1995 Diking District levy requests-no drainage 
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C' '.' ...... '.,' 'I ,-' I I ., '.~ ,. \ f\ 

, •• , n, I •• " 1.1'11'", 11 

To the ASSes:;or of Island county: 
'\ 

We, the Wldcrsigned Diking ill1d Drain Commi,s!>ioners of Vik ing Dls1ric; 1 
No.1, hereby request that a l«::vy of'Y.tJ,06o.0ohe made for the 
maintenance of SE.id dike. Hnd that a levy of .Qi'RJVs:. be made 
for the maint'enancc 01" mUd drain. to be col] ec ted in the year 
of 1995. 

Signed this 17th day of October, 1994 

---..... -~--'..:iI. _": • RECEIVED 
. .... 

OCT 1 f "l;~ . 

Diking and Drainage ~ommissioners: ISLAND~... . .. ..,~·JHER 

- -'-~---'" "---~ . •• - ... .......... - .•. - - "0-' . ..........--'-.........--.... __ 
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To the Asssssor of Island County, Wsshington: 

We, the underel~ned, Supervisors of Diking District No. 1 and of Diking 
District No. 1 ~rain. hereby request that a levy of$~O,O£UQt be made 
for the maintenance of said dike, and that a levy of --- . be made 
for the maintenance of said drain, to ba collected in the year of 199~. 

, 

eigned this .J:1. day of O~T4be.t: 191,5 

~,v J£L£.:, J 
Superv sor 

.~~4lJ~ 
Spevisor 

Aa4I 
"'Stpervieor 

( 



APPENDIX "E" 

2004 - 2006 drainage system contract, 
Diking District-I, Island Co. and Golf Club 
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AGUEEMENT FOH ('( )N,"TI~I J( TI()N :'\ND /VIA INTFNAN( 'J< ()II' /)1~;\IN;\Cf!~ 

1",-\ ( 'l 1,/'1 '/It:,"; 

This Agreement Ill! <. 'oIlsl1 flctio/l ;111<1 Majl\ll~nalll;e oj I )r<lill;II',l: l:acilllil:s IS 

entered into this __ 2(2 ___ . _ day (l rp[e [./12t?'t;".(. 20()4. by alld bel Wl't~11 Island COUllty. 
hereinafter referred to as the "COUNTV." I)ikillg District No, 1 of the CounlY oflsland, 
State of Washington, hereinafter referred to as th~ "J))STR1CT," and Useless Bay <rolf 

and Country Club, Inc" a Washington nonprofit corporalion, herl"inafter referred to as the 
"COVNTRY CLUB," 

WHEREAS, a drainage problem presently exists in the DISTRICT and the 
COUNTRY CLUB in Island County, Washington that is exceeding the capacity of the 
existing COUNTRY CLUB and J)~STIUCT drainage systems to protect residential and 
agricultural land uses and county roads; and 

WHEREAS, the parties hereto are desirous of solving the present drainage 
problem within the Useless Bay Drainage Basin by increasing capacity to existing 
drainage pumping facilities to the existing COUNTRY CLUB drainage pumping 
facilities, connecting the DISTRICT'S drainage ditch to the pond with the pumping 
station, and enlarging the pond; and 

WHEREAS, increased surface water flows within the contributing watersheds 
are exceeding the capacity of the existing drainage control facilities (tidal control gravity 
outfall system & augmenting pumping station) to maintain the agriculturallalld and open 
spaces historical uses, the protection of residential units, and the protection of county 
roads; and 

WHEREAS, the COUNTY has established the Bayview Rural Center and 
Useless Bay Residential Area of More Intense Development (RAIDS) within the 
contributing watershed, and continuing development within said RAIDS will further 
exacerbate the drainage problem; and 

WHEREAS,the DISTRICT gravity tide gate drainage system is presently at its 
maximum capacity and requires continuous maintenance to keep the outfall pipes clear of 
beach sediment; and 

WHEREAS, the COUNTRY CLUB golf course has a drainage ditch network 
that leads to tbe nOliheasterly DISTRICT dike where surface water runoff is collected in 
a pond and pumped through said dike; and 

WHEREAS, the parties hereto are desirous to promote marine water quality 
within Useless Bay and Deer Lagoon and understand the values of the unfarmed wetland 
system; and 
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WHEHI':AS, 11ll' 1);11111':; 1":/1'111 ;111' dlo:;IIIIII:; III 100I)IH'I,'IIVl'ly 1J1;1I1,1~'011)!'011j(' 
drainage proble'llS ()ll :111 ()1)1',(lill~~ !>:I,.i::, :111.1 

WIU:REAS, the illlJllllvcd IHlllIpill!', :;y:;1t:111 lil;11 wtll be iw;t;dkd P"ISlIillll III this 
agreement will st:rvc th~ public health, ~;;i1i.·I)' ;lIld Wcltillc by prevenling tilL' eXISlellceof 
standing water in the are;l; ilnd 

WHEREAS, the: irnproved drainage [lumping system will plovid(~ additional 
storm water control facilities which are of general benefit to all the residents or till' 
COUNTY in that the drainage pumping system will provide protection iioom stollllwater 
damage to life and property, provide for a unified drainage system over the drainage 
basin, and further the health and welfare of the residents of the COUNTY; and 

WHEREAS, pursuant to RCW 82.46,035, the use of COUNTY'S REET 2 funds 
for the purpose of public works projects for storm sewer systems v,'ithin the COUNTY is 
declared to be a county purpose; and 

WHEREAS, in consideration of the mutual and valuable benefits to be derived 
by the parties pursuant to this agreement; 

WITNESSETH: It is hereby agreed by and among the parties, the DISTRICT, 
the COUNTRY CLUB, and the COUNTY, as follows: 

I. The project involved in this agreement is: 
a. Construction and installation of a new pump handling approximately 

12,000 gallons per minute, pump hOLlse, and drainage pipe and outfall to 
discharge water from the pond located on the COUNTRY CLUB'S land 
described on Exhibit A; 

b, Connection of the DI,sTRlCT'S existing ditch to the pond; 
c. Enlargement of the pond; 
d. Transfer of the ownership of the existing pump, pump house, drainage 

pipes and outfall from the COUNTRY CLUB to the DISTRICT; and 
e, Maintenance oftlle DISTRICT'S ditch and the pond and pump system, 

2, The DISTRICT agrees to: 

1111 01200.:1 

a, Cooperate with the COUNTY by providing information for the 
completion of all permit applications necessary for the project. This shall 

o include establishing the maximum water level in the discharge pond to be 
equal to or less than presently maintained by the COUNTRY CLUB. 
Further, this level is defined to be 70" below the top surface of the existing 
platform that now Supp011S the COUNTRY CLUB's pump, The 
DISTIUCT will make every effort and take whatever action possible, 

Page 2 



~' 

h, 

c, 

d, 

e, 

f. 

g. 

illcilldlll!' II 1I'n-;!';1I II', tlH' f!lIll1pill~', (':Ij';Jn!v \II IIII' Ill'wl\, 111:;I:lIlnl ::\,';I\:In, 

Iu 1l1:lill!:1111 I Ill' :1.:'1('1'" "IH'II w:II('1 h-wl 
Follt'WIIl!_' !l'('I''1,1 01 ,IIIIII'U':;:;;II), 11l'11I1I1':, 1I::III)'.;J III" p:wkagc illl:lllding 
spccilicilIIOll.'; dlltll'lI)')lllTred p);IlIS prep;llnl by IlIl: ('()(jNTY, :ldvlT!ise 

and ohl;111I l'(llllpclilivc hids for the illst;IIJillioll o/IJll' lIew pUIllP, plll1Ijl 

houst.: dr:lill;.L~!e pipes allli outfidl ill ,lCcordallcc wilh reqllired public works 
procureilleill procedures of Chi:lpler 39.04 J\CW, 
Award the bid awl ellter into the contract for Ille construction of said 
facilities to the lowest responsible bidder, IInless all bids [Ire rejcl.:led for 
good and sufficiellt e:mo;;e, 
Bill the COUNTHY CLUB and the COUNTY fe)r payments toward the 
construction l.:OntraCl, as provided below, as the payments corne elue, 
Pay all amounts due on tJ)C construction contract above the amolUlts 
payable by the COUNTRY CLUB and the COUNTY as provided below. 
Pay all costs of maintenance and operation of the new drainage pump 
station pump, drainage pipes, the existing pump station and accessories. 
COlUlect the existing drainage ditch to the pond on the land described on 
Exhibit A. 

h. Enlarge the pond on the Jand described on Exhibit A, as allowed in the 
state-approved permit. 

3. The COUNTRY CLUB agrees to: 
a. Follow'ing issuance of the necessary permits to the DISTRICT, survey the 

property ownership and necessary easements for access, grant an easement 
to the DISTRICT over the COUNTRY CLUB'S property described on 
Exhibit A for access, COIUlection of the DISTRICT'S drainage ditch to the 
pond, enlargement of the pond and for installation and use of the ne\v 
pump, pump house, electrical line, drainage pipes and outfall, and also the 
existing pump, pump house and drainage facilities, ownership of which 
are hereby transferred by the COUNTRY CLUB to the DISTIUCT, 

b. Record the easement with the County Auditor and furnish the DISTRICT 
and the COUNTY with a copy of the easement. 

c. Within 30 days after billing from the DISTRlCT, for the contracted costs 
of construction of the new pump, pump house, drl'l-inage pipes and outfall, 
pay the DISTRlCT up to a maximum total amount of ten thousand dollars 
($10,000,00), 

'd, Monitor pump operations and notify the DISTRICT of any malfunctions 
immediately, 

1111 (J/2004 

e, Within 45 days after billing from tbe DISTRICT, pay one-half of the 
costs of electricity to operate the two pumping facilities, This is limited to 
a maximum annual l:Ul101.Ult of reimbursement to the DISTRICT of three 
thousand six hundred dollars ($3,600,00), except that maximum annllal 
amount is automatically increased by the same percentage increase as the 
rate of increase of the unit costs of electricity provided as compared to the 
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r. 

111111 co';I:; oll'/c-r'llil'lI\' :11 I Ill' 111111' oi'c,\lTtIlil'lI (II I III', ;I)',II'I'111l'111 lilt' 
111111 ('(I::h ,';I"dllll' CUllljl:III'd ;1111111;dl" ;11 I ill' ;IIIIIIVI'I:;;IIY d;II!' III Ilw 

eXCl'111i1ll1 ol',lli:; ;1!.',II'l'llll'lIl 

1':lY II:; :;!';'l'l' o( !)ISTIO( 'T ;";:;I':;:;IIIl'III:;, 

4, Tht; COllNTY agrees 10: 

a, Provide, al 110 co:;t to the DISTRICT, plans and spl:ciJicatiollS ilnd a 

con~pctilivc hid packflg~: I~repared ~mder the supervision ~)r a pro~i.:~sional 
engineer, that are of suffiCient quahty and complelcl1t;!;S lor peruutlmg, 
cost estimating, bidding and construction purposes [or construction and 
installation of the new pump, pump house, drainage pipes and outfall. 

b, Prepare and submit the Ilecessary permit applications for the DlSTRJCT 
at no cost to the DISTHICT. 

c. Draft the easement documents pursuant to tbe COUNTRY CLUB's 
survey per Item 3,a .. 

d, Within 30 days after billing from the DISTRICT, for the contracted costs 
of construction of the new pump, pump hOllse, drainage pipes and outfall, 
pay the DISTRICT up to a maximum total amount of eighty thousand 
dollars ($80,000,00), 

5. If the terms and conditions of the pem1its issued authorizing the construction and 
installation of the improvements covered by this agreement are not acceptable to all 
three parties to this agreement, the obligations of the parties hereto, other than the 
obligations of the DISTRICT under 2(a), above, and the COUNTY under 4(a) and 
(b), are null and void, 

6. -,Except for any actions, claims, demand, liabilities, loss or damage arising out of 
negligent acts or omissions of the COUNTY, its officials, agents, employees, and 
contractors, the DISTRICT and the COUNTRY CLUB, for themselves, their heirs, 
executors, administrators, successors and assigns, jointly and severally, do hereby 
release the COUNTY, its officials, agents, employees, and contractors, and do hereby 
remise and relinquish to them all actions or causes of action, claims, demands, 
liabilities, loss, damage or expense of vihatsoever kind or nature including attomey's 
fees, which said DISTRICT and COUNTRY CLUB have sustained or shall at any 
time sustain or incur by reason or in consequence of any work done or which should 
be done pursuant to this agreement. 

Except for any actions, claims, demand, liabilities, loss or damage arising out of 
negligent acts or omissions of the nISTlliCT, its officials, agents, employees, and 
contractors, the COUNTY and the COUNTRY CLUB, for themselves, their heirs, 
executors, administrators, successors and assigns, jointly and severally, do hereby 
reJease the DISTRlCT, its otIicials, agents, employees, and contractors, and do 
hereby remise and relinquish to them all actions or causes of action, claims, demands, 
liabilities, Joss, damage or expense of whatsoever kind or nature including attorney's 
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/l;l:,';, which said COl/NT\, :111(1 ( 'Of INTHY ('/.{IB h:lw ';\I:;L,illcd or ~;h;dl af :IllY 

time sustain 01 incur hy n';I:;()11 Ill' iii ("1)nSc(PJl~lll'l' ld :111)' Villi k dOIll' 01 which :;!\lluld 

be dOlle pursllant III Ihi:; ;1!~rl'CIIIl:III. 

Ext:t:pt iilr any actions, clalills, demand, liabilities, Inss or Jamage arising oul of 
negligent acts or omissions of the COUNTRY CLUB, its o1Ticials, agents, 
employees, and contractors, the DISTRICT und the COUNTY, for themselves, their 
heirs, executors, administrators, successors and assigns, jointly and severally, do 
hereby release the COUNTRY CLUB. its officials, agents, empfoyees, and 
contractors, and do hereby remise and relinquish to them all actions or causes of 
action, claims, demands, liabilities, loss, damage or expense of whatsoever kind or 
nature including attorney's fees, which said DISTRICT and COUNTY have 
sustained or shall at any time sustain or incur by reason or in consequence of any 
work done or which should be done pursuant to this agreement. 

7. It is agreed that the COUNTY will have no responsibility whatsoever for the 
maintenance and operation of the drainage facilities to be installed pursuant to this 
agreement. The system will be maintained and operated solely by the DISTRICT 
and their agents and contractors. 

8. In the future, if a county-\vide drainage utility is established, the COUNTY 
assessments and charges on properties served by the drainage facilities provided 
under this agreement shall be provided, less any applicable county administrative 
expenses, pursuant to future agreement, to the DISTRICT to continue to provide and 
maintain drainage facilities serving those properties. 

9. The parties mutually agree hereto that any amendments, modifications, or changes to 
this agreement must be in v,oriting. 
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IN \VITNESS Wlll':HI';Ofc'. III('; jl<lI(W:; 11;I\'C C;III:;/,<I 1111:, ;Wrl'CIIIt'llt 10 Iw (':'CI'III'.·lI 1111.'; 

_.20 __ ._. __ . (by of' PE(f/J1.1I2JE:~~e......j .. I()()'I 

DIKING DISTHICT NO.1 
OF THE COUNTY OF 
ISLAND OF THE STATE OF 
WA HINGTON 

~~1:lQ~-

, Commissioner 

HOARD OF COUNTY CO 1\1 1\1 JSSJONEHS 
ISLAND COIINTY, WASIIINCTON 

~1I1~ff 
ELAINE MARLbW 
Clerk of the Board 

F AND COUNTRY CLUB, INC. 

(Corporate acknowledgement attached) 

11/1012004 
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EXHIBIT 1\ 

Parcel F-2 
Tax Parcel R32918-1 35., 1 ()()O 

That portion of Governmellt Lot 3, Sccti()lJ 18, Township 2Y North, R<tIlgC 3 E \V.M. 
lying Southerly of Sound VicI . .., Drive and Easterly of Lot J 0, Plat of Usde~s Bay Beach 
and Country Club Division No, 4, as per plat recorded in volumt 9 of Plats, Page 4, 
records of Island County, Washington. 

i 

Situate in the County of Island, Slate of Washington 

11110/2004 
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AMnNI>MI':NT N() I 

AGREEMENT FOI< CONSTRUCTJON ANI> MAINTENANCI~ OF DRAINAGE 
FA(:I/ ,1TlES 

This Amendment amends tlIC AGREEMENT, dated December 20, 2004, entered into 
between Island COWlty, Washington, hcrcinailcr rderrcd to as ··COUNTY," Diking 
District No. I oftllc COWIty of Island, State of Washington, hereinafter rdcrrcd to as the 
"DISTRICT," and Useless Bay Golf and Country Club, lnc., a Washington nonpn)i'it 
corporation, hereinafter referred to as the "COUNTRY CLUB." . 

The changes to the AGREEMENT arc the result of meetings between the COUNty, 
DISTRICT and COUNTRY CLUB and KPG, INC., a Washington corporation rethlned 
by the COUNTY to provide engineering design of the desired drainage improvem,bnt. 
Because certain design goals were specified in the original AGREEMENT, and that the 
meetings and additional engineering design details provided by KPG, INC., detennined 
that several items of the AGREEMENT should be 8lllended ro recognize the changes 
sought to several of the design goals, the AGREEMENT is amended as follows: 

I Section l(a) is amended to read: 
I Construction and installation of a new, additional pump handling approximately 6,000 

/
' gallons per minute, pump house, drainage pipe and outfall protection to discharge water 

from the pond via existing outfall pipes located on the COUNlRY CLUB'S land 
! described on Exhibit A. 
! " 

'
I Section 1 ( c) is amended to read: 

Installation of an adjustable weir between the DIKING DISTRICT'S channel and 

'
I COUNTRY CLUB'S pond to allow water to flow into the pond. The elevation of O. 75 
! feet 1988 National Geodetic Vertical Datum (NGVD) shall be the maximum drawdown 
I elevation of the pumps, and designed as described in the KPG memorandum dated 
I 11115/05, Subject: Usless Bay PUmp Station (WO 234) Design Sununary The maximum 
I flow rate through the weir at it's highest point will not exceed the new pump's capacity 
I (approximately 6,000 gpm) under normal conditions. 
I 

I Section 2( a) is amended to read: 
Cooperate with the COUNTY by providing information for the completion of all permit I applications necessary for the project. This shall include establishing the maximum 

I water level in the discharge pond at 2.1 feet 1988 NGVD datum during nonnal storm 
weather conditions. The DISTRICT will make every effort, including· increasing the 
pumping duration of the newly installed system, to maintain the agreed upon water level, 
and agrees that shouId.the new, larger pump fail and the pond level cannot be maintained 
by the existing, smaller pwnp, to close the weir until the pump is fixed. 

AP?Er!Q1X L~/cr 
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SectioJl 2(11) i~ tum;nded 10 read: 
I Install an adj1J.'~f/lhJe weir ill the cxisliug dit.ch IIDLlr fill: pOlld III which if is heillg 

connected. 

All other tcnns of the original AOREEMENT not iUllcnded ahovc rCllluill in full j()I'cc 

and effect. 

In wimess whereof, COUNTY, DISTRICT and COUNTRY CLUB have executed this 
Amendment No.1 and agree to the changes as stated above. 

Dated this __ ~_~ day of IIPI!,I,- ____ , 2006. 
i 

! 
I 

: Approved: 
I 

I DIKING DISTRlCT No. I 
i OF THE COuNTY OF 
i ISLAND OF THE STATE OF 
i WASHINGTON 
10 I ' 
I I ~~~~~~~~~~ ____ __ 

.! RAYE. 

I_~ 
I STEVE ARNOLD, Commissioner 
I 

I r:2 RJ'.r--r~ 
I S~mmissioner 
Robert \(ohllAJe5, 

BOARD OF COUNTY COMMISSIONERS 
ISLAND COUNTY, WASI-llNGTON 

ATTEST: 

ELAINE MARLOW 
CLERK OF TIlE BOARD 

USELESS BAY GOLF AND COUNTRY CLUB, INC. 

: BY: . I~ I JOFERoO;:: 
I I (Corporate Acknowledgment Attached) 

[Amendment No. 1 DID # 1 and Golf Club Page 2 
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ATTORNEYS AT LAW' , • 

Ms. Siri Nelson 
U.S. Army Corps of Engineers 
P. O. Box 3755 
Seattle, W A 98124-2255 

Re: NWS-2007-279-NO 

July 30,20/0 

Island County Diking District # 1 

Dear Ms. Nelson: 

III?', 11/\1 AV'·II"'~. Suite 500 

S".""I~, WA '18171·3140 
I'hllfll~ 1[lIi.]81.9540 

lax 70(i6760675 
wwwGuldoliDelLcom 

I am writing to you with additional information to be considered by the Corps regarding 
the Island County Diking District # 1 Useless Bay Pump Project. As indicated in my previous 
correspondence, I can demonstrate that the Corps was arbitrary and capricious in its revocation 
of nationwide permit authorization to the Diking District for this project and that the District has 
been economically damaged by the Corps' actions. Rather than seeking immediate relief in 
federal court, we have been working in good faith with staff from the Corps and Ecology to 
provide requested information in order to resolve this dispute without the need for litigation. The 
Commissioners adopted an Operations Plan with the specific language requested by Ecology, 
providing assurances regarding long-term operation of the pumps and weirs. 

After review of the additional information provided below, we trust that the Corps will 
reissue nationwide permit approval for this project. If such reissuance is not forthcoming, the 
District will have no choice but to initiate litigation. 

I have asked Commissioner Gabelein, who has been assigned by the District as the lead 
on this project, to produce a chronology of events and to locate any historic documents he could 
find to address some of the issues raised by the Corps. This chronology is attached to this letter 
as Exhibit A. 

The chronology shows tJlat the District was formed in 19 14 to construct and maintain a 
system of dikes and drainage ways to provide flood protection to farms and other properties 
within its boundaries. Since. that time, the District has diligently maintained its dikes and 
drainage systems to manage flooding and drainage. 

Thc drainage system established by the District was a gravity system. When formed in 
1914, the gravity outfall was located in Deer La~ooll. fn 1944, the gravity outfall WfiS relm;att:d 

\ 
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.. Ms. Siri Nelson .Il1lylO,20IO 

to the front beach at I Isdess Bay, <IS I ker 1';'1~()()J1 was silting ill and started to decrease the 
capacity of that out'~dl. 

The capacity at the new olll/illi alld ill the main ditch hilS hel'1! maintained by the District 
through its regular cleaning of the gravity tide gates, by replacing IIlL: tide gates as Ill:edcd, and 
by dredging the main ditches as necessary. Farmcrs and landowners installed and maintained the 
side ditches that flowed in the main ditch. These side ditches were installed and have been 
maintained at invert elevations below 2 feet, as shown on the surveys previously proviLied. Over 
time, some of the oldcr wooden side ditches WlTC replaced with newer pipe and gravel side 
ditches at the srune locations and elevations {IS the original side ditches. 

In the 1960's, the Useless Bay Golf Cuurse ("Golf Course") was constructed. The Golf 
Course installed culverts that allowed storm water from the Golf Course to now into the north 
pond, which it constructed, and out to Deer Lagoon. The Golf Course installed a small 1400-
gpm pwnp to handle drainage of the Golf Course property. At that Lime, a culvert was installed 
that connected the north pond to a pre-existing leg of the District's main ditch. Little is known 
about the reason for this connection between the District's existing ditch and the Golf Course's 
new stonnwater management system. It is known that the Golf Course developer had concerns 
about impacts to the Golf Course from the District's drainage system. This would suggest that 
the purpose ofthe installed culvert was not to provide an additional outlet for water from the 
Drainage District. A more plausible explanation is that the culvert was installed to provide a 
secondary path for water from the Golf Course to flow into the District's main channel and out 
the District's gravity tide gates to Useless Bay. As Mr. Nelson has described, the overall 
drainage system in this area is very flat with little slope. We have found no record indicating 
that the culvert was installed to provide any drainage benefit to the District. The records found, 
as described below, regarding maintaining the District's drainage system, make no mention of 
the' culvert. 

Years after the Golf Course was constructed in the ] 960' s, the culvert connecting the 
District's main ditch to the north pond was apparently crushed. No information has been found 
indicating when this occurred, how much flow if any was blocked, or whether the crushed 
culvert had any impact on drainage from the Golf Course or from the District. There is no 
evidence that the crushed culvert caused any drainage problems for the District. Indeed, if the 
culvert was installed to allow drainage from the Golf Course to flow into the main ditch, limiting 
the capacity of this culvert would have assisted the District in managing its drainage. 

Between the 1960's and the 1980's there was a significant increase in residential and 
commercial development in the watershed surrounding the District. This development caused 
concern for the District as additional pervious surfaces increased drainage into the District's 
systems. We have found no specific data relative to specific development inside the boundaries 
of the District, but from the County's Comprehensive Plan we have the following statistics on 
housing built in the South Whidbey Planning Area during this period: 

V:\WI'\lSI.ANI.H ~t.JUN·1 Y PI)#I\I.Oll'lIO It 11(' ooe 
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l - Ms. Siri Nelson lilly 30,2010 

As you can sec, the lIumbt:r or hOlllt:s increased nearly IiVl: /i,ld ill this pl'riod. Additionally, 
some 7,500 houses were ex I'l'ctt:d to he buill COUllt y wide throllgh the /I)I)() 's. 

The first reported response we fOllnd Ii-olll the District regarding this growth aJld its 
impact on the District's drainage system was a March 1980 letter written by Iht: three District 
Commissioners to the Island County Commissioners, expressing concern about a specific 
development that was proposed at that time. See Exhibit B. This letter notes that the District's 
system may have to be reengineered to haudlt: the extra load that would occur Ii-om that new 
development. The letter suggests that all new deVelopment in the area should be responsible for 
upgrading the present system to handle ,my additional runoff The specific proposed 
development of concern was never buill. 

In 1987, counsel for the District wrote to the Island County Commissioners asking for 
their consideration of a county-wide solution to drainage problems (Exhibit C). The letter 
expresses the District's concern about drainage impacts from new development, but docs not 
report on any failure of the District's existing drainage system. Implied in this letter is the 
gradual diminution of the effectiveness of drainage controls through increased runoff and 
increased siltation. The focus of the letter is on better mechanisms to control drainage from new 
development, not on any changes to the District's engineered drainage system. 

By the 1990's, the District had to increase its maintenance and cleaning as a result of new 
development. Some of the side ditches were reported to have begun showing signs of not 
draining to their original capacity. 

On May 26, 1999 the District met with the Island County Commissions and the owners of 
Useless Bay Golf and Country Club to begin discussions regarding an engineering solution that 
would address the increased runoff and the increased siltation problems at the gravity outfall. 
These parties worked diligently as shown by the attached letter dated June 30,2003 (Exhibit D). 
An initial agreement was drafted in 2000 and an updated draft was circulated in 2003. In 2004, a 
formal agreement was finally executed. See attached Exhibit E. As described in the recitals, the 
agreement was reached because "a drainage problem presently exists in the District." The 
Agreement notes that "increased surface water flows within the contributing watersheds are 
exceeding the capacity of the existing drainage control facilities ... to maintain the agricultural 
land and open spaces historical uses, the protection of residential units, and the protection of 
county roads." 

After the Agreement was executed in 2004, KPG, Inc. was retained to evaluate the 
existing system and develop a design solution. KPG found that the design capacity of the 
existing gravity tide gates, with invert elevations of 0.3 teet, wa<; t 0,000 gpm. Given power 
constrajnts, a new pump with a capacity of 6,000 gpm, 60% of the gravity system, was selected. 
This solution would allow flows to continue through the gravity system, but allow the pumps to 
control high-water levels through the District's drainage system. 

As noted in the Corps' recorJ from prior responses ti'om the District, the design WaS 

based on Hl/owiug the cxi~titlg ~ystcrn to h;ep lip with increased stormwaler flows coming from 
increased upstream developrllt;/Il alld t.he increased scdimt.:lllatioll at the gravity now outlets. 

\. 
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· Ms. Siri Nelson 'I July 10, 2010 

Without these mC<l'Hm:s, the IilrlllerS ill the I )istnct would have had to ,~t;lIt pblltillg later each 
year, jeopardizing the viability O/"'hl:se 1~lI"IllS. and septic sysh:llls wlIlIld be expeded to flood 
more frequently, risking water quality lkgradatloll. 

Pennits were issued for this projecl ill 7.()07 by the U.S Arllly Corps of l~ngilleers, 
Washington Department of Ecology (Ecology). Washington Departmclll of Fish & Wildlife 
(DFW) and Island County. A $300,000 bank loan was secured fi.)r the project and a Ii ve-year 
Benefit Assessment was approved to repay the bank loan and to fund operation of the District. 
The project was completed in 2008, It was inspected by the Corps, l~cology ilnd I >FW and all 
inspections concluded that the projcct was collstmded as designed. 

Some of the assessed landowners filed suit against the District, objecting to the 
assessment. Some of these landowners began a smear campaign. Based upon truse accusations 
from these disgnmtled owners, the Corps suspended, then revoked, its prior permit approvals for 
this project without ever visiting the site again, without taking into account the economic impact 
from the Corps' decision, and without any evidence to support the aJlegatiolls of these 
landowners. 

The truth is that the District's project was designed and built to maintain the District 
flooding and drainage control system in the face of increased storm water from upstream 
development and increased siltation of Useless Bay. The capacity of the pump system installed 
is less than the capacity of the gravity outfall system. The Operations Plan adopted by the 
District will maintain baseline ditch water surface elevations as the District has historically 
operated and maintained the system Wltil the cumulative effect of upJand development and 
sedimentation forced the District to this engineer solution. The project has had no demonstrable 
impact on wetlands in the District. The wetlands identified by Ecology, west of the main ditch, 
as areas of concern, continue to be well hydrated, as demonstrated by the prior memo and 
photographic evidence from Ray Gabelein, showing saturated conditions late into JWle. 

During our recent meeting with the Corps, attention was given by Corps staff on two data 
points reported by KPG. KPG had reported water surface elevations in the channel were 
surveyed at 3.75 ft. on April 13,2005 and at 2.11 ft. on July 20th, 2005. As has been described 
previously by Ray Gabclein, the water surface in the ditch system can stay quite high during 
periods of continuous rainfall. That is precisely what occurred in April 2005, 

I have downloaded the precipitation records from the closest reporting NOAA weather 
station at Coupeville, Washington. The tables March and April 2005 are attached as Exhibit F. 
This data shows that there were heavJ' rains at the end of March, continued rainfall in early 
April, heavy rains on April t h and 8 and again on April 11 tho Given the cumulative reported 
rainfall of more than 2.5 inches of rain in the 2+ weeks prior to the survey, it is not surprising to 
fInd the water elevation surveyed on April 13 th was al3.75 feet. 

We were also able to locate monthly reported precipitation data collected at the 
maintenance t~lcility for the Golf Course. These records arc attached as Exhibit G. According to 
Ray Uabc1cill, who has lived in this area all his lik, the Coupeville area rrn:ivl:~ approximately 
10" less railJ/'alJ per ycar fhat tails ill the District, so the railJl~t1l dala collected at the Golf Course 
would more acclIrately reflect rainf~t11 here. 

\ 

Y:\WP\I.~J.ANl) (.'CH/NTV 1)IJIII".tr{2'lln nfl(' luU: ~f 
APPENDIX__ .. ~ /7 



Ms. Siri Nelson JldyHl, 2010 

The Golf Course rain data for March and Apri I 2005 shows mOllthly lolal precipitation of 
2.86" and 3.39" respectively, or 6.25" for these two Illolllhs. This compares with Ihe 
precipitation reported at Coupeville for each of these sallie rnonths as 1.<)0." This significant 
rainfall would have contributed to higher surface wliler elevations in the ditch when surveyed on 
April 13, 2005. 

The 3.75-foot water surface elevation represents a very high surface elevation, nol a 
baseline. Recall that the main ditch is overtopped and floods the t~lfm fields at approximately 
4.0-foot elevation. The fact that the side ditches were historically installed and maintained below 
2.0 feet demonstrates that the system was designed to be maintained during the spring and 
summer farming season at or near that elevation. loe Operations Plan that was recently adopted 
by the District will achieve these levels. 

I appreciate your attention to this matter. If you have any questions, please let me know. 

BC:bc 
Enclosures 
ec: Client 

Y\WI~I~L"NII COUNTY "J)M1~.un·I""1 lie: II0C 

Very truly yours, 

Brent Carson 

APPE~miX . ___ . 
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EXHIBIT A 
Timeline of Drainage for Island County Diking and Drainage District 111 

1914 - Diking District Formed and a system of Oikes is constructed creating JPprox. 460 acres of 
farmland from former Deer Lagoon 

1914 to Present - Gravity tide gates: cleaned, maintained and replaced as necessary. Main 
drainage ditch dredged as needed, farmers and landowners install and maintain side ditches. 
Over time some old wooden "punching ditches" are replaced with newer pipe and gravel side 
ditches at same locations and elevations as original ditches. 

1931 - Drainage officially added as a function of the Diking District, gravity outlet is into Deer 
Lagoon. Boundary for the area of Drainage is the same 460 acres created in 1914. 

-f944- Gravity outfall is moved to front beach of Useless Bay as Deer Lagoon is filling in and 
starting to decrease the capacity of the outfall. 

1960's - Useless Bay Golf Course constructed. Pump pond dredged, pump is installed, culvert 
connecting to main ditch is installed. 

1960's to 1970's - Boeing boom and the beginning of much upland development and platting of 
open land surrounding the Diking District. 

ill.Z - Diking District Commissioners meet with Island County Commissioners about 
enlargement of Drainage District to help with increased runoff water. 

1980's & 1990's - Increased residential and commercial building in the watershed surrounding 
the Diking and Drainage District as well as increased residential building in the drainage basin 
Itself along Sunlight Beach Road resulting in increased water runoff from impervious areas. 

1980's - Diking District Commissioners object to proposed Industrial Park on Thompson Road 
upland from the Diking and Drainage District because of increased runoff and the potential 
impact to District. 

1986 - Waterfront property and houses on the south side of Sunlight Beach Road are brought 
into the assessment area for drainage after public hearings are held by the Diking 
Commissioners. 

1990'S - Gravity Outfall is sanding in and is not draining to it's original capacity even with 
increased maintenance and cleaning. Side ditches begin showing signs of not draining to their 
original capacity. 

May 26, 1999 - Meeting with County Commissioners, Useless Bay Golf and Country Club, and 
Diking District til to come up with agreement and plan to install larger pump. Diking 

Commissioners vote to go forward with proposal and work on agreement. \ 

\~ 
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1999 - Main drainage ditch is dredeed and cleaned as has been done approximately every ten 

years. 

1999 - 2004 - Three parties work on agreement that eventually all three parties can agree to. 
Agreement is signed in 2004 

2005-2006 - Island County hires KPG as engineers to design system. KPG designs system 

2007 - Permits are applied for by Is/and County on behalf of Diking District #1. Permits for 
project approved by all agencies. 

2008 - Bank loan secured for project. 

2008 - Bids received for project. low bid of $414,000.00 is accepted 

2008 - 5 Year Benefit Assessment is approved for repayment of $300,000 Bank loan and funds 
to operate District. 

2008 - Project Constructed. 

March 2009 - Vicky Didenhover from Army Corp. visits site and concludes project was built 
according to permits and plans submitted. 

March 2009 - Washington Department of Fish and Wildlife visits project site and finds no 
problem with project. 

March 2009 - Washington Department of Ecology visits project site and finds no problem with 
project. 

2008 - 2009 & 2010 - Army Corp. receives numerous complaints about project from parties 
unhappy with benefit assessment and also some letters of support from other landowners. 

2009 - A group of Waterfront landowners file suit against the District over the benefit 
assessment 

December 2009 - Army Corp suspends permit without ever visiting site again since March 2009 
visit. 

2010 - Diking District adopts operation plan as requested by Army Corp and Ecology. 

APPENDIX 

, 

7/7 



APPENDIX "G" 

2006 Diking District-l RCW 85.38.140 Election 

APPENDIX "G" 



Diking District 111 Meetillg 
J rule gdi 2OO6 

~ Steve:: ArnoJ~ called the meeting to order at 6: I Opm. 
:. . . 

~minutcs ·~.thepnMousmceting were read. Ray Gabclein made a motion to 
aPPro~e;iI:u;, mjqj~ an4' BOb'Kohlwes seconded.:tbe motion. Yote.Was called to approve 
:then:i.in~ lJ)otion carried. '.. .. 

. . . . . 

. .&,ncral~er{rom Islan(jCotJDty wasprescnted for approval. 

W.~fu..r.·90mmissio~llond$from Washington ·Governmental EntityPooJ' for 
_. . .......... , ... --$Sr.oQ-~.:~ted.for-,sjgwltuies~ ItwasaKxtq)tcd and approved. 

. New'Biwuess.· 
'. .' :-. ':, ." . 

. .~y:Corp of ~p~ se$ a.Jcttec to the :Dikiug District informing·them we no longer 
.. ~ ~ pay for ~ p~t()S.'. This W88 'concc;ining a permit aUthori2:lng the retention 
.o.(ppmp~P.~ijt SunUght~ : sPeciaIConditlQIl -X;" of om .pennil.' . 

• • • .. - • • -: . . • : ; ~. .. .' ' . • • I" . : '. ':.' .• 

'JqyblQught up the.Deed.foian·easCmeot to &ea:S$·thenew PlDUP inst@atiem for 
. '~~8DeC.and~. Aftcr.diaCuSSioiuUJd)~at our tJirec,..wa1·~· thfs 

.. ~;~:~~byUsCI~~YGo1f&Go~tJUb. ... . '.' . 
. .. '., .'. " '.' , . . 

~y~~ b~ugbtto our atteDtioD:tbat'thereis a.~vCr dam neartbe ~oJf coUrse diesel . 
~~o~:. . ....... ' . .- ...... ..... . 

lbe ~·Districtreccivedil·letter·~the Is1andCountr Treasurer.; Tbeyare' 
. uestin :that we ado. ( lUtion indi . >'. .,.c0.n:6.'. 'RCW .~_._._ .••. ~ ... _ ... _ ..... _.p'3~.. eatingour.mtentionsto .. ' OJlIlto., .. 

85~;8~14Q~·85.38.170. ~ 'woUld allow the delinquentDikingaecoUfif:$:to be included . 
·in·.the·2007Tax-ForecloSurc.S8J.c. . . . . '.' ..' . 

.. ' ,,". . t.. ..• ," " 

. .' 

. . .. 'Ra.y ~ amo~on tgat ~~~'~resol~on to·oonfonn to1he ~U~ RCWs .. 
: . ~otio,n;~:~ ·I;I.yBQb'l{.: '. . . '. . '.'< ,.' • . 

..... ' • • '1. ;.. .;' ::.: ....... : '~""",.: ",',! .:' • .' :" , . • • , • '., '; 

.. ····..i:~!fr~;~;~~~~~~a;,~~~t;l!f.l\vp~·· 
• '. ." ,',' . " <:'::",:. :' '. ~: ~ 

' .. ····O)4Bu8iil'~ 
_ . " - . '~..' .;.:.-.-~ -,' ' ", 

': '. " - -.. 
'. -.:' }." Thei-e:.~.~o~,co~thelengthy"tim.ejtistakingto8etaII~esto~o~ . 

'. '¥.p~P.~o~·. . . '. - '.' 
: .. " 

,-"i' 
. .' . " ... '.' .. ""'G:':' -ilL' '. . : " . . . . - . 

.. . r '. _' 
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Di~~g :Oj5tri~t. #1 
2684 ·E. GaWlein Rd. 
Clinton, W A. 98236 

Resolution 
J'up~ 8, 2006 

! 
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. : 11 CW' 
Wr;, 1M Wand County Dik:ina District #1 Conun.SsiODcnJ agroe to confOrm with R : 
85.38140 through 85.38.170. . ~ ; I 
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ffter .H.ccurd ing, 1'\ t~,,~;(' l{I'1111 n To: Il/'. 10/1/. /"i .·'f,', .iI.iv.'l/'):i 2:'t2: 1,'1 jiM 
aymond A. (;:1 be 1 (d n Ild lIy I.llId, 1';1 (IN/) COliN TV AU!) lilli/ 

·691 E. Gabelein Rd. DU'IJI')': 1:'; H[I)UFSTED [ly: 

I (' linton, WA 98236 IUIYI>111ND Il lillllil UN 

'I BEFORE THE BOARD OF COMMI SSlONERS OF DIKING III STR ICT NO. I 
I I ISLAND COUNTY, WASHINGTON 
! I MINUTES OF SPECIAL MEETING 

I. ~ Special Meeting of the Board of COlTullissi()nC'I'~; of Diking 
p~str~ct No.1, Island County, WashingtoIl, W;J~; held:lt 7:00 
/O'clock, P.M., on March 29, 1995, at 2691 E. GnlHdein Rd. 
/Clinton, WA 98236. The meeting was c<lllcd by C1 majority of 

lithe mem~er~ of the board of dike c<?nunissi(:m(~rs and was attended 
,by conUUlss~oners Raymond A. Gabeleln (chal.rrnan), Arthur P. 

[
!Gabelein and Loren B. Wills, and by Eva Mae Gabelein, who acted 
as secretary of the meeting. Written notice of the meeting 

,date, time and place. and the business to be transacted, was 
/personall y de livered to each of the above-named conuniss ioners 
more than twenty-four hours prior to the meeting time .. 

Raymond A. Gabelein called the meeting to order and 
announced that the meeting agenda would consist of review and 
any necessary revision of the existing roll of 
protected/benefited properties to·be assessed and taxed pursuant 
to the $40,000. levy request for dike maintenance, which request 
the commissioners had signed on October 17, 1994, and delivered 
to Island County for processing .. 

After review by the commissio~ers of the existing roll of 
protected/benefited properties; mtscellaneous, 1995, Island 
County, real property tax statements; the eXisting diking 
district map; and, other document$, and after related discussion, 
the following resolutions were offered, seconded and unanimously 
adopted: . 

RESOLVED: That only those portions of Island County, Washington. 
real property situated within the "benefited area" of Island I· County, t.Jashington Diking Distric.~ No.1 sha.ll be assessed and 

I taxed pursuant to the October 17,1994, levy request; that 
"benefited area" consists of approximately 460 acres and is 
depicted as lying within a dotted line (extreme high tide line) 
on the diking district map which was originally prepared by 
Burwell Bantz, Civ. Eng., of Coupeville, Washington, in May, 
1914, and most recently updated on September 13, 1989. 

RESOLVED: That in the event the benefited area of the diking 
district includes part, but not ail, of a particular tax parcel, 
the value of any land, improvements or special features situated 
on such tax parcel and out~ide'of the benefited area shall in 
no manner be taken into account ip determining the assessed 
and taxable value of the portion bf slich tax parcel situated 
within the benefited area. 

f APPENDIX~ __ \/~ 
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r' IksOLVED; Thilt for Jlllq)()~le~:; of L1w (It-lo)J(''' 17, llJ<)lI, $/IO,nOD, 

I ~evy request, the lalld (unimpn>ved) poJ"l,iOIl of ;tIl !!!:.~t)I.,'_I:..I-~:~! 

I real property situated within the benct"i led <lrea sha 1 he 
assessed at a fixed rate of One Thousand ()Il{~ Hundred and no/100's 
pollars ($1.100.00) per acre: and. :111 othpr n~:ll property .1n(i 
~mprov~ment3 s i tuuted wi thin the bene L i ted area sha 11 be <:ssessed 

t the1r current, fair market value. Provided. however. 1n 

he event that part, 'but less than fifty percent (50%). of any 
latted tax parcel is situated within the benefited al-ca, .!.!9 
ortion of such tax parcel shall be subject to the requested 

, ike maintenance levy. 

I~here being no further business to be considered at the meeting, 
the meeting lYas adjourned at f?:QD o'clock P.M. 

~ated: March 29, 1995. 

I BOARD OF COMMISSIONERS I ISLAND COUNTY DIKING DISTRICT NO 1 

~4p1m4!'~j .. :" t~ IP-~ ~ ar LU(W 
II ~ //A to' 1\ r 1I/r.J~ 

WYMOND KOG!fN, ARTHUR Po GABELEIN LORENB. WILLS 
lfr frlVinAL p(t., ?"11' 

I Minutes Prepard By: Ef:frA??dfB~ 

I 
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eo.,.pajssioDe.n: 

Diki~g & Drainage Dmtrict #1 
2684 Gabelein Rd. 

Clinton, W A 98236 

SteveAmoJd Ray Gabclein Robert Kohlwes 

Island County Assessor 
P.O. Box SOOO 
Coupeville, WA 98239 

RESOLUTION 1007-4 

To the Assessor of Island County, 

October 23, 2007 

. We, the UDde:rsigned, Commissioners of Diking & Drainage District #1, hereby 
request that a Levy of$ 900, Q ()CJ QQ Dollars be made, to all 
parties inside said district, for the instaDation of a pmnp and related appurtenance, to be 
collected in the year of2008. 

-......../ Signed this ~ day of October 2007 • 

. dxaU 
Steve Arnold, Com~ssioner ."/ 

.~ 
Robert Kohlwes, Commissioner 

DD1-00006 
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ls1ilnd County Washington 

11111111111111111111111111111111111111 111111111111111111111111 1111111 1111111111111 Jill 1111 

RESOLIITION 20~ OF THE BOARD OF COMMISSIONERS 
OF DIKING DISTRICT NO.1 

ISLAND COUNTY, WASHINGTON 

WHEREAS, the Board of Commissioners of Diking District No.1, Island County, Washington,. deems it 
to be, beneficial to the lands within the "'benefited area" of Diking District No.1 as fully described in the 
resolution of the Board adopted on,March 29, 1995 (the "1995 Resolution), a copy of which is atlached as Exhibit 
A. to generate and provide funds for the District's general maintenance, operation,. improvements, and 
administrative costs, AND 

WHEREAS; the District deems it beneficial to continue wi1:h a procedure for assessments consistent with. 
the method adopted in the 1995 Resolution,. as provided in RCW 85.18 et seq., which method of assessment was 
last employed by the District in 2001, NOW, THEREFORE, it is hereby 

RFSOLVED, that those portions of the real property situated within the "benefited area'" of Diking 
District No.1, as fully described in the 1995 Resolution, shall be assessed in the amount necessmy to generate 
$90,000 per year for five years based on the method for assessment of each parcel within the "'benefited area" as 
established in the 1995 Resolution. ' 

EXECUTED by the undersigned as the members of the Board of Commissioners. 

?A'.o DATED this ~ day of October, 2008. 

BOARD OF COMMI$IONERS 
ISLAND COUNTY DIKING DISfRICI NO. 1 

BYY£YwL 
BY .. ~ 
~~ By __ ~~ __ ~~~~ ____________ __ 
Robert Kohlwes 
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RESOLUTION 2~ OF TIlE BOARD OF COMMISSIONERS 

OF DIKING DISTRICT NO.1 
ISLAND COUNTY, WASHINGTON 

WHEREAS, the Board of Commissioners of Diking District No.1, Island County, Washington, deems it to 
be beneficial to the lands within the "'benefited areaM of Diking District No. 1 as fully described in the resolution of 
the Board adopted on March 29, 1995 (the "'1995 Resolution"), to generate and provide funds for the District's general 
maintenance, operation. improvements, and administrative costs, AND 

WHEREAS,. the District inadvertently approved: Resolution dated June 8, 2006, that adopted RCW 85.38 et 
seq. as the procedure for assessmenfs and which was inconsistent with the District's previous method of special 
benefits assessments, and Resolution 2008-4 (no assessments were levied pursuant to those statutes), copies of which 
are attached as Exhibits A & B, NOW, THEREFORE, it:is hereby 

RESOLVED, that the Resolution dated June 8, 2006, and Resolution 2008-4" adopting procedures for 
assessment pursuant to RCW 85..38 et seq. are hereby rescinded. 

EXECUTED by the undersigned as the members of the Board of Commissioners. 

Z NI::::> 
DATED this _ day of October, 2008. 

BOARD OF COMMISSIONERS 
ISLAND COUNTY DIKING DISrRIO' NO.1 

DD1-00008 
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RESOLIITION 2008-!:t OF THE BOARD OF COMMJSSIONHRS 
OF DIKING DISTRlCf NO.1 

ISLAND COUNTY, WASIDNGTON 

WHEREAS, the Board of Commissioners of Diking District No.1, Island County, Washington, deems it 
to be beneficial to the lands within the "benefited area" of Diking District No.1 as fully described in the 
resolution of the Board adopted on March 29, 1995 (the "1995 Resolution"), to generate and provide funds for the 
the District's general maintenance, operation,. improvements, and administrative costs, AND ' 

WHEREAS, the District inadvertently approved a resolution that adopted RCW 85.38 d seq. as the 
procedure for assessments, which was inconsistent with the District's previous method of special benefits 
assessments, and ,no assessments were l~ed pursuant to that section, AND 

WHEREAS, the District deems it beneficial to continue with a procedure for assessments consistent with ' 
the historical method based on the assessed value of each parcel within the "benefited area" of Dilcing District 
No.1, as ~owed by RCW 85.15 et seq., RCW 85.16 et seq., and RCW 85.18 et seq., NOW, THEREFORE, it is hereby 

RESOLVED, that those portions of the real property sitwited within the "benefited area" of Diking 
District No.1, as fully described ,in 1he 1995 Resolution, shall be assessed in the amount necessary to generate 
sqO,OOQ!Speryear for .5. years bIitsed on the assessed value of each par.cel within the "benefited area," and the 
resolution adopting procedures for assessment pursuant to RCW 85.38 et seq. is hereby rescinded. 

EXECUI'ED by the undersigned as the members of the Board of Commissioners. 

DATED this '2-"'2- day of September, 2008. 

BOARD OF COMMISSIONERS 
ISLAND COUN1Y DlKING DISTRICf NO.1 

BY~ 
Steve Arnold" Chairnl8.Il 

By gf;::11 ~- .1).~ 
Ra ond E. Gabelein 

By #-&;UI;~ 
Robert KohIwes 
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RESOLUTION 2008-3 OF THE BOARD OF COMMISSIONERS 
OF DIKING DISTRICT NO.1 

ISLAND COUNTY, WASHINGTON 

° WHEREAS, the Board of Commissioners of Diking District No. I, Island County, 
Washington, deems it to be beneficial to the lands within the llbenefited area" of Diking 
District No. 1 as fully described in the resolution of the Board adopted on March 29, 
1995, to generate and provide funds for the purpose of financing the District's 
participation in the 3-way contract for construction and installation of °a new pump on 
parcel R32918-135-1600 previously approved by the District, and for general 
maintenance, operation, and administrative costs, NOW, 'TIIEREFORE, it is hereby 

RESOLVED, that the Commissioners are authorized to execute loan documents 
on behalf of the District necessary to borrow $300,000.00 to be used for financing the 
District's participation in the 3-way contract for construction and installation of a new 
pump on parcel R32918~135-1600 previously approved by the District, and for general 
maintenance, operation, and administrative costs. 

EXECUTED by the undersigned as the members of the Board of Commissioners. 

DATED this 3eo day of June, 2008. 

BOARD OF COMMISSIONERS 
ISLAND COUNTY DIKING DISfRICT NO.1 

BY",~ 
Steve Arnold 

BY~~ 
Robert ohlwes 

OD1-00010 
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FROM :ROWLEY FAX NO. :360-?3~~~1~1 

/ 

,\..-/ 
RESOLUtiON 2010 -~ 

OF TIlE BOARD OF COMMISSIONERS 
OF DIKING DISTRICT NO.1 

ISLAND COUNTY, WASmNGTON 

WHEREAS. the Board of Commissioners of Diking District No, 1, 'Island County, 
Washington. deems it to be bcn.oficial to'tha lands within the "benefited. area" of Diking District 
No.1 as determined in the Resolution of the Board adopted on July 10, 1986 (the 401986 
Resolution"), to generate end provide ftmds for the District's general maintenance. operation, 
impro\'e~entli, and adminiitl8ti\'c COSlBt AND 

WHEREAS, the District appro:ved Resolution 2008-6 assessing real property situa.ted 
within the "benefited areal' of Diking DiJtrict No.1 pursufU1t to the method described in the 
Resolution aftho Board adopted on March 29, 1995 (the "1995 Resolution!,), AND 

WHEREAS, the Board has determined that. due to legal uaues having arisen concerning 
the adoption of ~ 1995 Resolution. and the necessity of proceeding with an assessment 

,consistent with the la~lly adopted method of assesmnent as provided in the 1986 Resolution. 
NOW, THEREFORE. it is hereby , 

RESOL VED,that the assessment approved in Resolution 2008.-6 be modified to make 
the twessment method consistent with tho method of assessment in the 1986 Resolution, JJl4 that 
those portions of tho real property situated within the Moonefitcd area" of DIkIng District No. 1 t 
as 1WJ.y described in the 1986 Resolution, sba11 be asse::JSed in the amount necessary to generate 

~ $90,000 per year for five years based on the method of assessment for each parcel as established ' 
in the 1986 Resolution, AND 

B~ IT FURTHER RESOLVED, that the assessment approved in Resolution 2008-6, the 
first installment of which was collected in 2009, shall be modified plll'SUlUlt to the method of 
assessmont of each parCel within the "boIletitod area" as establi$ed in the 1986 Resolution, and 
that credits shall be issued to those parcel owners whose 2009 and 201() assessments exoeeded 
that which would ha"e been-due p~t to tho 1986 Resolution method of assessment. and that 
those parcel owners 'whose assessment in 2009 and 2010 was less ,than that which would have 
been due pursuant to the 1986 Resolution method of assessment ,shall be assessed tho adjusted 
amoWlt. which credits and adjustmonts shall be made to each poroel for payments due In 2011. 

APPROVED by rwV0rity of the members of tho Board' of Co~ionerson 
September 2, 20 10. 

" t([) , DATED this ¢.. day of September, 2010. 

BOARD OF COMMISSIONERS 
ISLAND COUNTY DIKING DISTRl NO. I 

/ 
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RESOLUTION OF THE BOARD 011 COMMISSION1~RS 
OF DIKING DISTRICI' NO.1 

lSl..A:N.QC~l WA$lJm:G1f.9N 
~QN.;Wi~~ 

Island CountJr Assessor 
p.::~~~ 

.~.wA·9~ 

We, the undersigned Commissioners of Diking District No.1 of Island COWlty, 
W~ ~ leques.t that a Levy.of $.~Qe made fop m.te'Qai~. 
administrative, and operation expenses, assessiDg the ron of be.nefitted properties at 
1M%- Glf the. tm.1e. aaQ. i.a.k v.alue asr a~oQ:Q:ed by the Boru:-d in· the. ResQ(;)l·tilla of the Bear4 
~ Qnjuly 10;. 19B.6-. 

APPROVED by a maj9rity of the members of the Board of Commissioners on 
~'t~~,.. 

BOA-lID OF COM:MISSIONERS 
BD:J'NG l)lSl'RK::f NO. I-DF ~~ 

BY~' 

APPENDIX 



APPENDIX "K" 

"1986 DD-l resolution" attached to Ellerby declaration 

APPENDIX "K" 
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BIFORB THE Bt»JW OF CO'tIIrtIBSICINBBB OF DIKING DISTRICT NO.1, 
t SLAND 000lfI'Y, WABHll'f(J'.f(fi 

In the Matter of D.terminlnJ ) 
Benetlta to Dlatrlct Propertlea ) 
Pran Drainage Improvements Pursuant ) 
to Chapter 85.18 BCW. ) 

-------------------------------) 

P INnINGS OF PACt, 
c:xlN'CLUB IONS OP LAW AND 
RBSOLUTI~ 

THIS MATTER., hayln, aene on reiular ly to be heard by the 

Board of CQDDfsllonep. of Dlkln, Dlltrl~t No. 1 of Island County, 
Wasbtnrton, pursuant to • Notloe of 'ablie Hearing dated May 20, 
1988, and the Board af Canml.slonerl having held a public beariDg 
on thll matter on ,... ~J lltt. and a motion having b.en made • 
• ~cond.d and aarried providing that'propertles within the 

benefited area of tbe diking district, Including Lots 1-42 of the 
Plat of Sunlight Beacb and Lot. 1-11 and 58-67 of tbe Plat of 
Sunligbt Beach AddltioD, reoelYe benefits fram tbe draina,e 
tacllftl •• of the district In proportion to the true and fair 
value ot luob proper tie., NOW, THBRBPORE, the board enters the 
following; 

PINDINGS 01 FAcrr 

I. 
Diking nistriet No. 1 of Island County, Washington, was 

established by order of the Board of Commissioners of Island 
County OD April 6, 1914. 

II. 

Pollowing the formation of the diking distriot, the 
Board of DltlGg Commissioners proeeeded to build a dike and 

'" related improvements for. the protection of land and buildings 
within the district. 

• 

'JNJ5iNCii CJif PACt, diiCLtiiIONS OP 
LAW AND RBSOLUTICtt - p. 1 

.. 



''-.-/ 

~OOJ/Olb 

Ill. 
a 

Pursuant to a judgm.nt entered in Island County Superior 
Court on June 26, 1914, It ... ~st.bli8hed that approximately 460 
acrel of land wIthin the dJstrlet would ba baneflted by the 
system of dIkes and relate4 taallltle8_ S~eclal benefft. 
,ecelved by Buch benetlted lands wera 8180 establlehed pursuant 
to said judgment. Said benefits war. allocated according to the ~ 

acre.,e of b.neflted parcel, ot pro~erty, rather than aceordinr 
to tbe true and fair v.lue of such parcels. 

IV. 
On May 18, 1931, the Board of Diking Comml •• lonerl ~ 

ordered that :1 system" dEalnap be CODI tr,ucted pursuant to its 
author Ity under B 15.Qld 011 at.!..!!l._ The board further ordered 

• w ......... 11:''-
that a •• assmantl tor tbe eODltruction and maintenanee of tbe 
~t.lnage .y.t~ be levied In accordance with benefits received 
per acre. 

v. 
On ~7 10, ~, the Board of Diking Commls.ioner. 

order.~ the sMltl'lWtlgP 9f , draln .. _ outfall!t .. !~! . .!'!.~,e ........ 
structure to serve as part of the dl.triat's drainage system. 
As ••• 8m-nta for tbe conltrUctloft and malntenanae at the 
drainage/tide gata structure and tbe dratnage ditches were levied 
in prgp2£lion to the actt!IJLot tbe parcels of property within 
ihe benefited area to be assessed for drafnage." Sueb parcels did 
not lncluda Lots 1·'2'of the Plat of SUDlight Beacb and Lots 1-11 
and 58-87 of tbe Plat ot Sunllgbt Beach Addition. At this time, 

=- ~~ 

~el' lItter 2rop8r~,1'8.!"tr. ~}D1O.t en,!.!!~.ly ..!,a~~t: 
VI. " 

OYer the yeers, tbe propettie. within the Plats of 
Sunlight Beaob and Sunligbt Beach Addition de.eloped Into a 
beach-front residential community with very higb property 
val uaUoDI. 

PINDINGB OF PACI', CQia,uslCRS OJ 
lAW AMD D8OL'l7l'ION' - p. 2 
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VII. 
Following tb. oonstruation ot'1he drainage 'l~tlitiesJ 

.!~pata t. a~UJ8me~.~, 1'0,118 tor . .!!!. I ~ l"!'!':!,v!"!~.~s ~~~~~ge 
Improvem.nts were maintained by the dlstrlot. ,. . .. _._t c ......... • 1¥ •• ...,,:!( .... ''f1· .... t~ .... ~ 

. VIII. 

On October 28 , 1911-, the Bo&1'O of Dfklft( 
Camml •• foner. undertook the neoes.ary procedures UDder Chapter 
85.11 BOW to ohanie the b •• ia for benallts r..-fv.d rrom diking 
~royement. fran the aar •• ge of b,-.flted parcelt to the true 
aDd fair value of benefited pareell, such that t'ereafter, levies 
for dJk~ ~'.'lm.Dt8 .. re spread over benefited properties 
wit.in tb. dlstriet in proportIon. to the true and fair Yalue of 
suoh properties' alii awwn oh the tax ro1h of the Island County 

tr 8all ur &1" • Jl(' I nale. :'1 ~ aa .mepU 2sn 1 i.~"ed tp RI.l:JJ IS JLt.., 
proportion tgi th'c.,M'UJ, ratl1er than the hlle and fall' value, 
of the subject par.els. 

IX. 
Tbe Board of Diking Commissioners b •• caused to be 

prepared and filed with It ! saIl containln« descriptions ot the 
,lJpd a~d bU!.lcUM' thlrpe wltbtn U .... dhhlet to which Its 
Impl"oyements furnl_h proteotion. The roll _bow. de.arlpt"" of 
tile land and the name of I ts owner, .fir reputed OWDar, and lueh 

owner's address, as shown upon the tas roll at the Islan. ~unty 
Treasurer. and the determlne~ yalue 0' such land II1r'd any 
bulldinCI thereon as ••• elled and equalIsed by the I.rand Cou •• y 

Treasurer alld the Board of Eqa.UsaHoD ot Island CO_l.ly. 

X. 
The Board of Dik1nc CGID1Iissio_rs gave due noti,ce 

pursuant to BOW 85.18.0$0 of t~. tl~, place, and purpo.e of a 
public hearing to be held to ~ermlDe whetl1er the facts and 
conditions set forth In ROW 81.18.005 and .010 as a prerequisite 
to the application ot Cbapte' 85.18 BOW" or do not exist. Th~ 
board's Rot'" of Public Hearing tl dated May 20, 1986. 

PIRDING8 OF pACt,- M'tdLU8IC. OF 
LAW AND KBS~lJTlaq - PII I 
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XI. 
Pursuant to ROW 85.18.040, the notioe of the tim. and 

place of hearinr we. I'IID t~ every owner, or reputed o~.r, of 
.. U 1(- ---II 

property .! II ted. og, 1~,:;,~11 by ma,tll nlf a oopy thereof at lea8 t 30 
day. belor. 1£. aate flx.d~or the h •• rial (June 28, 19aG) to the 

owner or OWfte~8 at hi. Or thai, ad4r ••••• shown on the tax rolls 
ot the leland County Treuurer tor tbe property described. In 
addition, the notl.e ••• 'publl.hed onee a week for tbr •• 
conleautlye .. eks in the South Whldbe, ReGord, a n ... paper ot 
lenela} elroulation in the dlstriat. At least 15 days elapsed 
batween the last date ot pUbll.ation thereof ,and the date fixed 
tor the he.tlne. 

XI I. 

Dlk1ac Di.trict No.1, tbrou,h It I ImprovaDent., 

iDoludlng JJ' drain: •• fmB'9!lR'ptl.yutt:,! 1lt~de Qt"M.:.tl~::,t't& ...... 
.rod dr,i",. dltgh'ltabas reelaimed land, proteeted It frdn 
overflow, enabled erection of i~roYaD.ntl thereon, and turnlshes 
lucb land and building' proteetion agalnst,flood water. Such 

protected ~4 be.eft ted land eODllata of tbo or Il'loal 480 aeres 

of land .,tabltsbed bJ the Board of Comml.,fonets of Island 
County, W .. hl~ltonJ in 1914. Such land, together with buildings 

aoastruoted thereolL, is protected ~!?,d beat;.f!~!d. bl,.t!!!~!.'~,!.~:re 
iItI- J .5 •• , 'SllI IIM_ ~ -' _.- -,~ ........ ",_ijtIIIf 

i!Rl'ovaJlents of the district,." n!llS.1Jl~ 41klnllmproveme.nu 
"olthe dl trreT~mnf~_II •• "I.- _lM,I_"'~LAiliw~ ....... _ '-..,. ••• 1,. ............ 
... II. "An'tmll .... ·' , 

XIII. 

The level of tb. land an4 of the foundational struetures 
of building. thereon ,,1 thin tbe 480-aore benet lted area '("thi ch 

includes Lot. 1-4' ot the Plat ot Sunl1rht Be.eb and Lots 1-11 
and 58-8'1 of the Plat of Sunllgbt Be.ell Addition) J:.b:=,lOWr~lb:,., 

lY. t:,=1 pel • t !J:-r:' 1"~~_I}!lhr rtJ a'.IJ!,p'. ot,J!t'pWUk :!.re:!.tnd 
'ialt&.MI,IAl.t Ihlsl&n.tha Ar:&Luu1&8R"..o,,~nt.! of the dJstrTot 

..... ...--... ---- .... -- -- ~lt t'_ -.ttts VdnCT 'CI.W.,.,...... ..... 

!=ni:b &I?t:ag!~. . 

PlilSllii (Ii' jAdf'. M4Ct/l)8 tam op 
LAW AND BBScx.t1l'lON .. p. 4 
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XIV. " : 
But tOt the drainage Improvanent. of the dlstriat, fresh 

water from preolpitatlon, 8pring~, upland drainage *nd other 
souro.a would collect behind tbe dl~o, eyentually eauaing 
!loodlnl of ~unljght B880b Ro.d and tbereby J8Dx!nl,acc~ to 
Lots 1 .. 42 of tb'e Plat ot SunIl ght B.aoh .nd Lots 1-11 an~ 68-67 
of the Plat of Sunlight Beaah Addition, among other p~operties. 
In addt tion. on-aite •• pUc al' t~ and the foundat,iona! 

... ••• 'I' 
structure. of same houses and !~b!!,t:?,:,g_ would beoame 
flooded. -.1.,. I 

XV. 
PreolpltatioD far exceeds eYaporatioD In the district, 

whicb has. marine West Coast climate. Ther. I. eyer-lnOfe.siDI 
uglllduQ,xsl8ffl:A.t in the violnlty ot the district, aauaing ever­
iDcr •• alnr .ater runoff into the district, whloh 18 drained bJl 

~. " dt •• I rt',. .... =.,- .O!l.!~!. dral D''Lp:llRR&al_m .. &t.*Uu;,,6UU&!s.!.t:,~,. 
XVI. 

ll:f,,&h::'fis:lwc!,I!!'t9.t~!. ... suoh as occurred. in December of 
1982. as well as, poteDUal Ul'i8PRP:F~!'f:~,.iP~J~"at times ot 
extreme bleh Ud ••• low atmospherlo pr.ssure, and bieh SOllth to 
SouuhweBte~ly winds, require th.t the drainage Impro~em.ntl ot 
the dlltrict continue to be maintained for the protection and 
benefit ot the benetlted area, including tb. Sunlight Beach and 

SUDlight Beacb Add! ti on lots. .T~e C:~n~!allL!i !~r!!!': "i~? .. t.!.,,:e!u,t~iM1=. 
\he .:e~z..m:~r~~' t~ ,.~~t~~" !~Rea::_~ C,;~ l.o,!~,,:~~F!flittJ,lll.:Alk."~ 
b.a~,!!.!,...2! ... !~~r topp I nlt~r J4~!.Et~ .. ~-arp..JIIIl' .... be-dr·.ked,; .. lrOm "ii'iiiiiiCi--t'he "'m:'.w,,,, ~"'-"= ._t __ .-

r= 'WM1I""W'Q 't"'"trW"·" IgQ.l~"''''';'':·''''··''~' 
XVII. 

Tb. continued functioning of the drainage improvements 
fs e.senttal to the contlnQed lawful functioning of on-site 
seel.1,e .,Items servlD, the 8unll8'ht Beaoh anc! SunUgl'r°jn:':,\ 
w-- ...... 
Addition lots. ~ such, the drainage improvements prevent the 
DecesBfty tor an area-wfde sewer system. 

.... SSt ;t .. '·l'PH3'·'i;i:fi H 
.... •• '~",,, 

tuiDINGS (if PACf, aMCL08lQ(S OP 
LAW AJU) Bl8ClLVl'Iaf - p. , 
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XVIII. 
The continued funotlonlnl of the draln.ie improvements 

prevents Qoo~i,,~1 at .at:,r ~-=?'!: .erv:lng the Sunlight Beach and 
Sunllrht Beaoh Ad~ltla~ lota. But tor the oontlnued funotlonlng 
of the drainage Improv.ment., luoh prapertfes could be deprived 

..."m,"s of their aource or sourees of potable ~ater. 
XIX. 

Heavy ala,ey Impermeable·lofls underlie the land behind 
the dike within the benetited are.. Aacordlngly. the dralnag. 
impravamentl are •••• ntlal fo~ the purpose 'of .d~.lnln. fresh 
.ater GaUectiog behind the dike. 

xx. 
The Board at Diking Canulaaloners has received and Is in 

possesalan ot adequate Into~tloD upon whlob to determine 
beDetltl to propertl •• within the b.neflt.d .rea tram the 
drainaJa Improvement.. No further' .tudS •• are nea •••• r'. 

XXI. 

The eoatinuo~8 ba •• ben.fit, &blah each of the 
properties (lDcruAiDllfln3r\Dar~~\Ia\~gl) within the benefited 
area of the di.trlot are raealYing and will reaelve fran the 
eontln~ed operatloD aad functlonlnl of the dralna,e Improvements 
of the diatrlct are ual to 10096 of the tru and of 
Buch property In money. as ev anced by the determined value of 
sucb land and b~lldlngs as alsessed and equalized by the Island 
County Treaaurer and the Island Count, Board of Equalization and 
sbown upon the tax roll of tbe I_land County Treasurer on tile 

wi til the die tr t at, la. f t ~ow 2:1:'. ~:~.:t*hiJ·lh~5~i~:I~ if~:r ... ' , 
rev18ed. 

• r r. 
XXII. 

The oDIJ letter or other writlns which could be 
conatrqed as a written objection to the· adoption of the roll on 
tile with the dlstrl,at Is a letter dated June 23, 1988, fr.om J. 

pumfifGS OP PACT L3Xid,US lCiii 01 
LAW AIm 118m-UTtari' • p •• 
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, 

c. Kratt to Alan R. Hancouk, attorney for the district. Such 
objection Is' overruled. All other oral or written stataments 
wbioh oould be eon. trued a. objeotlons to the adoption of th~ 
roll by tbe Board of Dlklnc Comml.,lonere are overruled. 

Pram the toregolnS Pindlng, of Pact, the board makes the 
tollowlng: 

(Q(CLUSIOfS OF LAW 

I • 
The Board of Diklnl CGmDlllloner. has undert.ken 811 of 

the Dea ••• ar, proeedure. pu.suant to Chapter 85.18 RCW to adopt a 
roll of property within tbe dlkln, dlltrtet proteoted and 
benefited b1 tbe dralna,. fmproY.m.nts of the district. 

II. 

Th. drainare i~tov~nt. of the district protect the 
benefited area ot the dletriat (lnaludinc Lots 1-4% of the Plat 
of Sunllcht Beach aDd Loti 1-11 aDd 58-8' of tbe Plat of Sunlight 
Beach Addition) fram overtlON, bave, enabled erection of 

... r _ I.' > n. 'Wbt 

ImprRY"'~lsthlr'8P~.Dd bave furDI.hed land and bulldlncs 
itftblD the benefited .rea rot.etlon a alnlt flood water. There 

I 

il • direct relation 

III. 

The cost of aontillu.d funotionlng of the dl.trlc,t should 
be paid through 1.vl.~ of dollar rat •• mad. and collected 

acoord", to. ChaN" 'rfr" ~ araf·nl t tbe land and bu tidings 
'irot.ot~ g~ tCe dlalr ott. trah,age improvCOIents, baled upon the 

detarmlned ·N.' be.,flt" reoel ved by .uch i.nd and \"'1fWn.'ifn:;jijfitt 
...... _ ..... --. ----__ 1. WI" nill . -'*" 
let fortb aboye. . 

P INDiHdS (if PACT, CXilCtUlltiiS at 
LAW ARD BBlOL17rION • p. , 
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IV • 
• Any and all objections to the adoption of the roll of 

protected properly have properly been overruled b~l.d on the 
record of this proceedlna-

v. 
Tbeboard has properly determined that the oontinuous 

base benefits wblah each of the properties on the roll of the 
dSltrlat are reaelylng and will receive trom the aontfnued 
operation and tunatlaning of the dralnawe Improv~ents of the 
dl.trlat are equal to lOO~ ot the true and fair value of sueh 
property In money. 

Pram the for_colng Bindings at Faat and Conclusions at 
Law, the board m&ke. the followingl 

RESOLUTJ<»T 

BB IT RESOLVED by the Board. at Commissioners ot Ptkin, 
District No. I of Island County, Washington, that the drainage 

improvamant. of tbe dis tr let, I-:::U,~I~. ~;i?:' ,~,:;'!:.~!~.!.;c1~1ilrC~ 
,strual!S'. 'WU5.1pag .. d,J.~g,::r aflor'3 protee"on to land and 
buildlnl. wltbin the benefited area of the district of 

approximately 480 teres a8 eatabllshed by order ot the COunty 
Cammlssloners of Island County, WaShinrton, sucb proteation being 

afforded .!salnst dama~e 01" ~!8tr ... u.:~I~! f~~.o!.er!l.ow,,!!."t!,u_~~ 
that the revel. or the land 'and orni. loundat lona1 s tructur81 of 

t -, p • & WI'. 7 ..... hen • ......, ""'~~'hI# .. _tt·'il6»'W'fWWtH·~~ 
bulldln thereon il. below the water levaltt t.~~J .. ~!-~~~e 
ItaLe~,of .. t.!:.e wa.:!,-, rt!::_"f~q.,.U.,1t, aga nsr-:~lch suoh dist;re"t 
fmprOVemBnt8 'urnS.1 proteetlon. 

BB IT PUkflaKR BBSOLVKD that the cost of continued 
functionln, of the dralnag. Improvamants of the district shall be 
paid through levies of dollar rata. made and collected according 
to Chapter 85.18 BOW a,alnst the land and buildings thus 

II'IlG>INGS or FACt J Cdi5lIus lam OF 
LAW AJU) Bl8CLvrlClf ... p. 8 
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" "cel ve tr~'~he " . ~ 
. ,~~~;<lt 

00 U ,J? " ... I,,, .. " ~ . 

rill OJ.A1LIL\:i'!,';!.i~~{,J.!JJ.Ug,;;:!J.:JI"irt.tt!~~~!B=-h 
=:;;'1 ~I .. 1!~~neI., 

IIJlBJlfili"f!l¥S RBSOLVED that all objections to said roll 
are overruled. 

BE IT FUJrrBEli RESOLVED 

property on tile with 

rates to provide funda for tbe continuous ~unctioninr of the 
dralnare improvement. of the district. Said roll shall Include 
all of the property within the benefited area ot the dl.trlat, 
Including Lots 1-42 of the Plat of Sunlight Beaoh and Lata }-11 

and 58-67 of the Plat of SUnlight Beach Addition, Records of 
Island County, Washington. 

BB IT fURTHER RESOLVED that said roll shall be certified 

to, and the II 
RBSOLVED that said roll shall serge &1 the 

base of benetits to the land and;buildiDgs protected by the 
drainage improvement systam ot the district against whiah dollar 
rate Is levied and coll~cte~ frCl1ltime to time tor the continued 
!:Jil;;r;;:::t:mi:::iI:rrir::~e_.t :ih 't.,Wijj n1'.Jtow.(ehW,mli" .. t~ .... '"":-....,.""~;." •. 

p ilWiifGS 01 YfAcr, CDlCLUI IONS OF 
LAW AND BESOLOTICI{ - p. f 
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DA.TED tbh 10th day of July, 1986. 

P. I foe 

'INDllftl OJ 


