IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
FOR DIVISION _ T

\}Mé’é Densma/‘fi ;

L]
) Case No.: 67773 -‘/-I.' t?-; 7141‘;
= D70
Petitioner, ) N
) w ‘_'I‘;"\T:’JI \
)  STATEMENT OF ADDITIONAL o 20O
e )  GROUNDS, PURSUANT TO o :—r”
STale of Wash.nglon, ) RAP10.10 =
Respondlent g 2 ==
)

L James Dens mere

, have received and reviewed the opening brief
prepared by my attorney by my attorney. Summarized below are the additional grounds

for review that not addressed in the brief. I understand the Court will review this

Statement of Additional Grounds for Review when my appeal is considered on the
merits.

1.) 77\6, C.c?uf‘r e/‘f“d Y Aeﬂ’vfﬁg 771& moﬁ‘m Jo

The de f};ﬁg i

c/:}'m;‘s‘gl, There 5/;/ sln‘ﬁﬁnlq the burden of lpﬂaaﬂ 7o

2.)The slale commilled proseculorial misconducl”
when 7‘708/5/ admiTled ERY04(b) ew‘a/encz:’,.

3'.-2 ﬁ ?;» Deﬂsmfmﬂ, redy ew'c/ /ne ipﬂ eclive ass /“5721:% &

ot counsel.
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4), MrDensmore was denied The m‘g/zT Jebe pres el al_all
52@93; of 777€'pro¢ eeJ.-'a/o;
B M, ﬂenrmgre was olem‘cd ataie Trial due 72 Juror

misconducl,

ér) /ﬂmpeﬂfnmré u/as dﬁﬁl\ﬁd (2;4{ lof‘c?cfff bECaafe_:’.’ o/ Jhe
<Tales delay of £I‘Z¢‘ng 7he gﬁggze,g and _delaying the

_-pf‘/:’n/q_oﬂ The apgpeal.
Z)The sTale Lojled Laprove all The elemenls of
7he crime of Second ﬂe/quﬁ Burg /qﬁ,V/?.GM7/¢152.3(29,

LSSUE ONVE
The courl violaTed the delondants
ConsTiTalional /‘::ghfuna/ er The 5™, 6™ and 1™
Amendmenls of The Unled Slales onslilaZion,
_q;/u_%cﬂfon Slale Conslilulion Arl: T Sec. 2.2,

The WU/"T &/‘/‘69;/‘60[ u//7 vl | Tcifnf fa! The molien

To dismiss, The cour mgpf{/ff*??ﬂﬁv shPls The
burden of prood Lrom The ﬂrosfcaf on To The.

a’eﬂfmc. év a/en/u/mq The ma‘fcm To dismi'ss and
a//oajmoz Tesfmmc/ as Jo whal i's on The wa}é’ﬁ I

_ﬁﬁﬂ& ne ch}/ o cha//eﬂjié’, The 72’5)’;440/1/1/; Now 7716;
slale has ,J)/QC:’;GP me in a pesilion where The.
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&n;e/ wiay L can successtul ﬁ" c/m//fn/qci the Esﬁmm//
ahoul the video s To show Thal E was else where

al_the Time The crime was commilled, T was
denied a fair J7val due 76 The loss of the vides,
[he Redmond Police had 50177}‘0/ ol The crime
scene _andall the evidence there. C&cer Sandin

Is asked how pany Iimes he walched the video.
VAP vol, II page 217 Line 22

G How many Times would you eslimale 22247', you

viewed that video while yod were there al” The
Cellic Ba/s/&a v

A Uh, roughly Tuwoe orThree Times. Twelched
il wiTh TX_QE owner There and Then L walchedd
;‘rachﬁh. T Topk neles. Uh, andyand ...

pex7 page 218, ... described in my polce reporl”
JusT" 7he , uh, o/escn;pf‘oﬂ of the suspecls thal”

e/z@m’ 771@7'@42;‘56 5(11‘/&@:‘@9 ~— or 1hel” &@cf

room.
The 7/—\1"4/ courl Lailed 10 make The

ermlinaglio ¥ 1 4 4 av e

,De)fsessf‘aﬂ of fzm'afencﬁ. Whes an @m‘cé/\
Totes conlrol of a crimeg scene he is in
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Lonslruclive PISs e551en ol the evidence,
which s delined as i ConsTruclive possess;on

occurs when There i's no aa?'&a/!n b/vm‘m/’passess/bﬂ

bl There 15 dominien and conlrol sver Thie.

/Zc:m/. and such dominion and conlns! may be

immediale // y Z2Xercrse o} i

_ﬂf [ssu here is the offcer /s ual<h :'ng The video

With 1he afm‘/itvlé /‘cu/;‘nd) tasT¥orward and Lreeze
Lrame, So This demonsirales a conslruclive
7@_@556}5/5/’): When OLcer Sandin asks for L
Capy and the shopowner Tells him he deoesp'l
Lnow how To make a copy.

ViR.P vol IL page 545 Line 2

I 51 Mﬁmwiaad another
otlicer wi i, will ﬂa//aw and, and hdjﬂc%’a/é/

oblain Thcz?”;;‘o/ecﬂ,
At 77397—;13@;%7' Oofficer Sanclin exerc:s ed

dom ini'on a_np( c&nﬁ"m/) and he Ad 2 in

bad :/’4527_4, e tnew Lrom Z/tg[m‘gg 7h ¢ m/gﬁ

Oﬂﬂ /‘5&07}7}7, I am QSK‘r?/q 771:‘5 cour]. 73) reversé
and_remand_wiTh nsTrucions Te ﬁpt‘sm;‘ﬁ wilh ’ﬂ/?'u dice.
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LSSUE Two
The slale violaled The defendanTs censlilulional
_NIICI/IE unc/?’r'ﬂ)e s anid ] Bwendmenls of The
Ted STale [Hlalien, Washinglen Stale Consilull
AT L Sec. 22,

the sTale commilled fﬂmfecu?;nb/ misconducl
wwhen they admilled ER 404 (b) cvidence inlo The
Trial There b/v V'fca/a?'fnjq 1he conslilalional righl”

T& a,‘f%/;" TI;'IE?/:

B@f/\ The L{/gﬁ{qg@g and_Uniled STales ¢ :91157:“7_&7?&.")

guﬂmnféc; a_delendanT The riahl o a Trial by an
v !/

[ » - i . N . -
i m?lparﬁa/j uf/vf” This F:ﬂéf 's vimlaled when a

pProseculor engages /n /'Q’%éﬁ@éﬁc gzgdugz ggd
SMC/’I CO/’M!Q&T/JQS GL/ﬂf‘gfuo'j/i(Ja/ 87‘0%867’
[e . Torres, /6 ; Ao 0/

[he Jainl Q‘p émsggz‘mb/ mfgazlgaﬂgd s espela //g
uitair Io a_dedendanl because The proseculer enlers

—

a criminal 77\{&1/ n a l o %

[he prose culor acl as an advocdle for The

sleles posilion, bul he orshe acls as a ggqx’z)fce/)

0¥:\Jh5ﬁc€ and Lurness, T2, aql 263,
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I Thes second role, The prosec ulor pus7

- a/g/cgy; pemenmber Thel he or she a/ac’_s pnol

Qoﬁc/ucf a_ vVen della gg/z en Iny g any case, bul serves

as an oflicer ol The courT and ol The shle wTh the
objecl in m I all S/ dence as
all proper argumenl be mczde/, bl Thal inadmiss ible
cvidence and_im lp/‘c,‘?}’f’r ar:gumm?’ be ql/avfg’ecj,

We /‘ewqm‘z.fcf [hal 1he conducl of a Toial 1's

cjemanozma cmd 7'/? ql 4 \ﬁﬂzwr:cu?' 7S are 1o ﬁéf\ﬁo/“m
S /7 /a Zeq anafe S/ 749/‘ ﬁ)ci:/"

Cayse 1x necessary. %weue; cach Trial musl be
conducled wilhin The rules gm/ cach proseculor
musT labeor wilhin The reslranls of Yhe law o
The end Thal (jc’.pf?ﬂc!dﬂ/_; AL teve. Jarn Irials
and juslice /s done,

Jo 6&/97;//1 /‘fVé’/_‘Sa;/ovﬂ a Cc?;’n/fc/;?&n on
ﬂm_%ecuf Sval Mi's Cc:wcfucf The deleadant musT

5«:37';4/ a Teo prong 23A J7Ez7& v. Brell] 126 wi.

zd/% $92 L2179 (17 750, cerl densed, 516 U5,
(121, Nle 5. (931, 133 LA, 24 353 (9%0). FirsT

[he o/ffﬁma/aﬂfmw?'—j/wu/ Thal a ﬁmsecufrs
conducl was /Mﬂ/‘c’?ﬁéf‘ Tk _Sff‘/_@n&/ The
,an'c:éa#}’/




,_cieﬁc’m!cmr m“5r540g/ Thal 1he conducl had a
,Dr.-zjuc//‘cm/ eflecl. I, Conduc] pas a

phe J‘ud seral elLlecl where There i's a_subslanial
ff}(’f’/z‘d@w/ 1hat The conducl dﬂ)ecr_goj [he verd,cl,

L. cv STale v Wrighl 76 wi. Agn 811, §38 A2d 1214

5), ( preseculor may nel place jrrelevanl”
lhvﬂ&/“mqrﬂﬂ 456749/‘6 meaLﬁs/ QL/HCA POTE/?/:@//V

prefudices The a/ﬁp@&nf)« Slale v, ﬁé’nm) on,
/S Win.2d 609, 201 £2d 193 (19%0) (proseculer may

nel make commenls caleulaled To appeal To The
ui.ul‘/vf ym; S /bﬁ 67}10/ /ﬂr‘e:/fudfc e/. or en apurciqe /‘f
10 rendor a_verdicl” onfacls nel in evidenc e )

Slale v Belgrade 110 Wn,od 504, 755 P2d 174 (1958)
70;"0553(,@72/" has ne N‘/q/.-]' Io call TeThe qlfenlion of

17 c’,jar}v mallers or consideralions wh ich the

Jurors have no rignl 1o consider); Slale v,
Suarez ~Brave, 72 whn, /}m 389,864 P2d 924 (1994)
(pmsecui@r\ has no ma/:T 2’5 elic,7 Teslimony of

74
/‘/‘)mma/ 19/‘01[): /c’j bc‘éaufe Suc/\ e,wo/mce LS

/4:/6//1{}/ L_mdeerab € 4qs Suéiaﬁ?ﬁ/é ngéfeﬂcg duge
1o i :‘n/w/'zf/m}/ pmjud;‘chEm); Slale V.
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( /'mlprtg,oer‘ f’or,p/‘o_s eculor To argue evidence Thal”
hus no basi's in The receord). To warrant a pew
Irial, error mus] _be prejudicial, 1hal /s, /T mus7
aflecl Linal resull of the case and musT be
_p_/'veiud:‘a'a/ JoThe subslanlial righl of the parly
assigning i1, STale v. Oswall; 62 Wash 24 IS,
381 P2 617 (1963).

Due ToThe ‘gﬂFo;fcuﬁ/‘j mis conclucl and violalion
of The courls prelrial /‘u/a‘ng Thal” Y04 (b) cvidence
was inadmrssible . Mslove didnot gZan'f;g) Thqal_
she wanled 10 re-address The issue of 4o4(b)
and _chose nel To. |
In 7he VRE vol. L, page 46 Linel2; Mediuc&;e (s
asked 1o allow evidence That will be used Lor

z‘dcmﬁL/_r ,ﬂurﬁwj es under 4Yo4(b),

The Coupl : Okay. Recause 7hal, Thal, T imean,

Thels whal L gues s XN ’s The concern here ts Thal
eSSe’ﬂfa//v wsl, The reasen u/hv This Yo4 (b)

QZQaZé Comf, /n ;é) L were 729 {efirln LS
655m7}"a/{y on /‘afenﬁ'f: v. L meas) The the,The, The
mean == The manngr of idenliT- -, of P}"&’&Hp of
fdenﬂ?}/ s maclus Olper"anol:‘j bul T mean The.

f‘fﬁaga#’ﬂ/



Whole .oamf /s Jo s:a/ 1ha? ([T5 M Densmore Thal
did This, up, a/?’ﬁauqh -~ I meay, 777473« Thel
The u/fmafe [eason &r} for b/‘m/q ng 7N,

V.R. P Vol. T page 5/ Line [,

Jhe Courl ! y/e.//j Im gonsa d&’ﬂ/j/ The shles
melion here., I cerlasn /;/) wh wa/eg;lz-n wh s
ob w‘au;{v u/A/v The slale wanls 16 pul il in here,
_b_q?" L ;usfdan‘r Think- /T meels 7771‘3; The 5%2&@1}
fcw'* :féemq a Iﬂoolus c;pf’rana/: :féfmq
Suﬁ%c:mﬁv umgue Thal Treal/v PF&V:J&’J a
means of ;Jmﬂﬁqu whe 77:6, g,_:é The germefg
)s, Then in V. K. f’ V&/ﬁ paqu, 345 Line jO The

?pﬂc mra/ M@Tam’ a_d e St’af 1@/* 771 e secenof
M!'E a}qne&f upen Thal The &l"quMcz/

rulings would sland.

Also T shoul d ,pamrcm‘fu/kaf Ws Love 5&/5
_MQTTESTM@M she woyld be .Sefkmq Lrom W&

search u/ar‘/"aﬂT VLR P Vol I,pcg}e 131 Line 2
/4775;”/?5’;/ Love ! (,Zm) The Lacl of The

;hyesﬁ“/a;rq Iion as /T relales Jo his arres] jn 1his case
would be all 1hal I Wga/dasw Yy

1he Redmond Bolice [9e¢3ar77n€ﬂ7' didnol ask e
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far‘ﬁc:',ba/é 'n the search neor Ail ﬂ!e/s/ ask_Thal Hems
be search for, The 56’&/"64 warranil Ad&z m:ﬁ:m/q
lodp wilh the case al Trial.

Ol er Sapdin was asted l)/t/ Ws Love ;¥ any
Tools were 4wund al” The scene and he sqaiA no.

/%Jr ofc%’s f)e 569/ }IC’ Say/ am/s/ /5@’[5 bfz‘n/q m’é’;f 2 77fci.

idee he walched.
VR A vl T page 519 is s Love auffram ng of

ﬂc’ﬁ’cfycﬁ /Wan??aajﬂt’zv of The 5/70/1044%/1 Cawzfx/
5/?:5’/‘1#’95 @7@;45‘ /7[6 15 72’57‘-7[-;//06; as _Jo Y’ m‘/’ /1&

Loynd fn he search of my /w/m",
pcz/e;f §$79 Line ﬁ;’ Q! Those iiEM;/, ué) Ae,‘/jg

rpackafqe’ﬂ{ “,JO e baf/qjj. OL:%’) Thal have Qrzfq/ 51‘57:1 ‘licance

ﬁ@rlvm?
A Yes, iT does
Qs And what is Thal §
Al These are | in The way 77’16‘/ Were f@und usm,

consixlent” u/zﬂa Thal of a 9o baq ora ﬁeaah/ baq
ﬁmfa u/l 2y ONE mqy /162:/6 cz//"t’q.ézy ffﬁj/lfééd ng‘

p/aced (,l;wamf by Thal L mmﬁl 7716‘/ 7776'/ have

pwe iv ok 3¢



a cerlain_job . In Jhis inslance These Tools are alf
[

Commaon Tb@/j o.ﬁ ﬁ.u'_‘/q/&cy} um; q// use TE)) (/,Mq A/mwj,
Coyer 777 e hcma/f SO There s no f;‘m/ 96%/0/‘1}77}; um,

;ﬂf'/l/ facv“j and jc/‘fu/ﬂfr‘/iyerj 7,@ buﬂ"T/mour/@/; u/q/é

or 72) é.om!ﬂ/“cvmﬁf/ /cock; and da_cp__/‘_b” .

Q' Wow There were o pumber ot uh, pry bars
we've /c?w/édda cz,'f’:‘n This casé, W}I"“’) u//;qga,pf{v
bar used Lor when (T% used for a burglary ?

4 /

AL LT cowld be used Loy several dillerent Ihings .
One of the, oneThing That can be used, um, which

we. j@uﬂ&/ cons islent wilh These /s 77?6’:/ all /Vw() uhf

a_while powdery subslance as i, ub, used 1o preak

ﬁir”oufi/f a wall.
BT ths poinl” Delense Aflorney Rivas gives an

inellective > objeclion.
VIRPR vol, TIE page 530 ReRe Cross — Examinal o

oL DelecTive m@nﬁ? omesy.
Aﬁamfy Rivas. == ﬂe lec Tf/& You clonl recall
becawﬁ Thal’% n@Tw/mTWq u/z."i"f/ Iwkmq for,
qu’? Vou weil i Thefa lcookmq I’om‘//m“f ved

payge I ol 3¢



pedler To as ubw\/q/ar‘ﬁ Jools, " Corred ?
Al Correcl, i
This shows That DelecTive Monlgomery wasnl
there Lor any othep purpose bit” 75 baaé deor in
Y04 (b) ewdence
In 1te Lirs/ Trial V.RL vol IT Page 3HM Line 5~
1he deleclive is asked a ques Lon.
& Umy | You did T Lind anvﬂrmq any pagers, an yThing
Mqr_ﬂzm{ anvﬂmq aéau‘f’ 771{ 68/72 BGWW(; did .
# T would have 1o say no. " dan‘feyfn kn_md
wha! 1hal s,
L TSa/V L have ﬁsﬂfﬁfv a Two prong Test To show
fofzpigmﬁm‘a[ mis conducl: L believe T have , Ths

I's acase ol Ioﬂenﬁ& where no one came inle
The Trial apd said "Thali The quy. " So minus
the “enler and remains " element ol the crim e,
The slale Tried To bolsler Theiv case u/:‘fh

Y04 (b) evidence thal was |rrele vanl o the
I7val, Vie /q??ﬂ/f/ The courls /‘u/z‘/;? shows the

proseculors conducl” was improper, T believe
-.Z—— hav e done 1hals
55(,@1241 The delendant” musl show 7%47’#6

/uye 120 39




Conduc T had a In/‘el/'udfc:‘a/ eLlect. Concluct has a

preju dicial ellect where there (s a subslantial
Itkelrhood The conduct atbecled The verdicl.

The nlro duc Tion of eyidence The slale ¢laimed
were burglary Tools and go bags or ready bags,
thal” rhe deleclive clajmed were consislant
w/i7h barq/am/ was Dr‘&fud;'a/ An a772w<w7— 72 Show/
) denl? 7;/ ﬁ)muq/y ﬂ%dus Qperﬂancf;., z/‘m/czf};q The
Cau/‘f pre 77“:0:/ ru/mc; agains/_ 404 (b) ez/z;/m( &

This C&w"?'fépu/aﬂ fmd Thal T have salis{ied
The Jwe prong Test, And_reverse and remand
back 1o The Trial courl” wiTh inslpuclion To
dismis wilh ﬁfﬁvju dice.,

IsSUE THREE
In violalion o the § M 6™ and 197 Amendmenls
e Uniled S I Tuli as The

t

> o/ ] Sec, 22,
The dfﬂendianf Nr f)msmar‘eq did not” haye
He eflective. asiisTonce ol counsel grisr Jo, al_

Mﬂ.&&éﬂiﬂﬁq_ﬂmrﬁ Irral,

re Irial inyesliqall ake a defens r

pae i30f 3¢



acc ch’cf g'a 27_113 lasé, Eacz uﬁ;‘cb were H&Tdewe/a:pea/
buT rellecTed show The allorney did 1107:131"8/,062/‘6.
In Kimmelman v. /no/‘/‘fsanj. Y77 U5, 368 é?é’é)

The cowd counsels Lailure To seek sup/ession of

C’w}{eﬂf/é f"ewu‘efed a’urf‘ﬂa an "//‘.Eﬁa/ J'cf’qm/l

7
am/ Ssel2ule was g{c,@[g;zﬂz gfr%)s’c_mancé and

where counsel 4a1led 7o conducl any meam‘n_/a/f’u/

Qﬁgﬁf‘g( g&“scﬂ/er}v apd_There 20 slzd ne

SW‘QEJQFQ feason, other Than in compelenc A
[he case ccfgm}"tc/ pemand 4or a /)é’dn?fig o
delermine zf)fe—iudfcf/

In The h/asémqﬁw (owrls Case 5gmn7cm/ Sub® 42,
_aled OY/25/249// rder §e77_n9 Ommbuiﬂeamﬂq
Lo o527 /20U T Fhe Toial schedels ng hearing
_\.[cho;e, kessler asks ¥ every one /s ﬂcadv Jo
_,pnz)cgeo/ lo_cmnibus al” 8” 30 am The nfxfdczs/,
Ea/frymf Saiz]" ves, "7hen the m?ﬂ_mammq ny.

,Ofesance /s g/q/ued’ the Smnthag K palved
a// 1his /s done 7770uT;1'1/V consenl. L a

LJaver /as geing /o b,ﬂ_&’aﬂ&;ﬂfﬂ when the

:Zuézﬁ: asks every ene /s c,_o_ap{;/ E,omcefd

Io cpmm'“éur; 775% 7he wWalyer SA@LJA hav e

pge 14 cf 37



been asked Lor on ©572/2011, 1his shows thal”
coynsel was /n é’f-pé’c live., There /S NO reason

70 wa/T unli! my absence Ip walye pmy presence

olber inellecive counsel or rn c&zvgpe??nce. There

s no ,Cc%mc/ sla 7&@!‘(; /‘fczfamﬁvq @7775/\ ]’774/57.5

o’u/awl m:/ Ob/ecfm Jo7he g/a/W/‘,

I V/Q P vol T page 615 Ling. 5

The /Iék/_c_ﬂ%mm/ s [ou/rv SqYs loThe warf

" Bod aﬁamr;ﬂ f@memfﬂq us dg@g d%@, and bhe
didn'T have n&fce of 1 Tdm, and thal maygbe |'s
[gewgpfcfve assislapce o counsel on Ms Pivas's
parl”
One ol 1he b 236)557/!‘5551 es ol nlbdiveness s
vas’s petusal To reporl juro /s conducl”
The end of The Jpial, T%ﬁufur/v /S .53;‘;3? led in7o
The Courlroer an_d_ adl:zrar )5 fum{rlq aa/d;t/ g_/}raf
Zacvked /;‘ke dlﬁou/ef‘ cord 1o a /gﬁréﬂcarqpuﬁn
L Jean over andyrile on my nole. 1ablel 7ha?
M, Rlyvas provides for m ¢, z wirile Ude Juror s
the blue shirl was u/raﬁﬂahg up an pleclpical
ome sorl,”’ Vas wriles under my
nele," fle s allowed To have a_laplop To de

paye 15" of 39




weork d@n‘nj@ pregks,” She pedused To dy ecl or
zcven aéloifef_r The /ssSUE a/f777 The court, Iam

/‘/?C/M&/l"lé a cqz}y dwf 7he cD/‘f/q ltrla/ nole 149)* 7%‘5

Courl 7o see.,

When an allorney Loils To 0[9/)‘5:7,7'&

lur&/‘ m;‘;fcmdud" 77)3!/ are. /‘/1614&5(_7—

Under UMMMM

a Tuwo - Qgﬁ_'ggz 52 a Q[dé/‘fb 0!5/”0/?57;‘@,7_6 an
m 6’+Mec7f¢€, qﬂ‘:sﬁnf&ﬂ Cow?SE/ claim, éfmckkmo/

nalon, Yéb U.J. 687,109 S, (T oL Ed.
2d ¢79934), FirsT; adefendant mud show Thal”
Lense co e/’ ese EF_n renl,

dedined as ((*érz//;‘ﬂﬂ_ﬁe /cwz an Qéfedi‘ze‘ slandard of

reasonableness.”’ Slale v [ Far/aﬂ;{ 27 wp, 221322,
335-36, % 1995 eLepclant

musl show 1hal he or she ijas Dremd;ced b;/ The

L&Lﬁﬂ_ﬁgéﬁe.mg_@f on. I, f’/ﬁ f;.M/M@ 6\’;57_ e

Yoo 77)(?/‘5 /S a [fﬁdi@ﬂgé/ﬂ é/‘dbaé A TV mczf

excepl Lor counsel’s gqﬁﬁ&ﬂeg{_m al @:mf_’;gg 14 e
resull ol The omceedmc/ wiould have been difleent

24 Zz’ggzc;yff. The de—penofanfdaej nel neeld 7o

go as Lor as To shoy Thal counsel’s ungcgff ess/ongl
. pye le of 39




e[rors “mere likely than nol allered The oulcome in

The case,’ 57?:‘ck/anc//, H6b (.S, al €93, 104 S, CT: al 2065
Under The second prong oL The STrick land Tes],

adelendant must show 1hat 1he dediciesit

repre senfalion lgremd:ced his or her right 1o a aw

Irial, fﬁ:ck/qnc/ v, h/zzsﬁmqﬁm 446 US, 665, 687,

(04 5.CF 2.052,80 biEd,2d 674 (] (980). Tn o case

_(4//16;"6, The evidence aqaz‘nST [he depeno/an'f /s nol”

overwhelming and ﬂ;fre s a_reasonable probabiliTy.
1%l The e Tl i e Thinl wiould have been

dilleresit buf Lor The delic fﬂ?’rqpreseﬂ‘/ﬁﬁa@ The
femc’d/v xS feVé‘/Sa//. 24 nQTct'JIEM/\Sja_/I, oAthe
conviclion, Slale vi Sauno{ers/. 9 Wn.Hpp. 575,
550-31, %55 A2d 364 (1998); STale v Klinger, 96 wi,
Lpp. 619, 950 £.2d 292 (/999); Zn Re maxﬁe/o[ /33

Wn.2d 332,995 £2d 19¢ (] 997),
Iam djkmfa This cour] reverse and remand
wiTh :njﬁucfﬁm; To dismics wilh ,zramd;ce ;
LSSUE FouR
ensed my consTilalional righls ac n

Jo The 5™, 6™ and 197" Bmenclmenls o£ 1h e
Uniled STales ConsTilulion and The Ma:A:bj;fc}n

pge-17 ob 39




STale (onsliTulion Al T Sec, 22.

L was p/zs;,om‘ued ot an omnibus /;eamh/q. L have
The righ” 73*5(3!)91”6)’6’/27-&7—4//57%96 of the Tp'al
process and no one has The m‘ghfffo e/ € My
presence pul me. Nor d:‘o/ & jcw‘V& ,ﬂéfm:‘ss”:bﬂ Ip
ry allorney lo waive my presence, Asa resull T
was denied avery ;‘in,M/"?EnT,p arl of The Ir/al
process, L was denred my N‘/cxﬁ’ Jo c/m//en/qe

evidence 771/19017(//1 3.6 saeﬂﬂaffbﬂ Aear'/‘ng;
o Ribr vol T Pase L5, rhe /pf05€Cu75r c/mlvfj'

thal . m/{/ presence Was fever alyed.

Line 22 /‘fac/j;', /gfz:mng}t/ Love . M/‘, Densmere s
Jresence yas never uw'a ived, U, The parlies
_6&/@/'6"661 thal we &[/'d/i‘rﬂ eed a Trial &nﬁnw%
we gg{@d/ﬂ/@& right 1o 7;/‘&‘14_&/6 Lilled oulThe

&nm‘éw ,ﬂdf erwork qnd s uZOM; 776_’01 A 77’@ 3
sTalemens fnbers Thal the slale knew of The

3,6 /ssues T had:
There 15 a /ﬂa/‘faf GRS which

/‘é’fw/j ““—— ol which 7715/0(7/"5}' concerned has
Know/eo{qrz ma/(/ /&ﬂsm@ Walver aﬁ 5u£/7 error
or sssue,’ 74 T u/afn"f,ﬂ/wmf al an omn/bus

page |3 ok 39




hean'n/q Then The 5727;:’- Caﬂ‘TV‘é‘/;v well ascerl
the ¢ laim that T had Kncﬂwffezjqé Thal They
were gong To ialroduce any zf:/»d’mae al” Trial.
Th re Garrell, No 37293-9-1 (M/&;A Ape. Div T
67‘//18’//?77) 5/,49 Cpiaion al /4, n

_ZT/S faz?dameﬂﬁf ﬂ?afﬂt C/‘nﬂma/ a/fvl /)a/ém7

has a Lederal consli Talional f:a/177é be ﬂ/‘e}eﬂf
QTCVE’/‘)LCQM& of The /faceedmc;s A

deLepdanls’ 5 i ‘AT To be Neffﬂ?’"dar‘mq his Trial
S Pro eof pr‘ ause oﬂ 7716

S/ xIh amendment, TLkinios v, /)//en) SI7US 337,
358, 905. (r (057, 25 1, Fd.2d 353(]970), The

/V;MT /s also ,ﬂ/‘07éc ue [rocess la
Le blic’s inlerest in a fa

_ﬂﬂd 6‘!‘0!8!\[1/ Juo/:c;a[ 5}[526’;7?, éfl}]:tmaﬂk Vi élﬂﬂﬂ;

45¢ F.2d 262: 274-75 /‘?”’ lir, /?72) on a’gﬂcqf aller
remand. sub nom, &dgzqmﬂa v Caja/el/ 497 F2

5 A )9 o Unilr

470 4.5, 522, (05 S, Cf (952, 8L, . Ed, Zd ‘_/& (_2@2_9
STale V. mpmp.mn 123 Wash. 24 227, 830, 1 £

1097 (1974) .
Jhe cerc of the CQHSMF‘M::/N}MT'ZED be

pe 19 of 37




presenl /s The righl 7o be presenl” when evidence
/s !ﬂe;}a:fy pres fﬂﬁ%’ . 56)1/0;4&/ 77:&*75 The df-ﬁf’ﬂd"dl’ir
has & righl o be presedl ala proceeding when
cver his presence has a_relalien, reasonably
Sub}fﬂfa/. B The Lullness of his mwcr’rf //y o
dedend aqamST The C/')a/t?d_' J
The 57&72 Enew u)/':afﬂnev were cfa*mq when they

_a/anfc/ The omnibus Aecx/‘mq The 5772’ kﬂftdu//m?'
evidence They presen Ed lo Th N 774&,
LT Tvals which resullzd ina EZ}M‘/

order lo go Lorward wilh a second Tpial The
Slale knew [hey would have To p/‘esenffan?e??;ma
diBerenl 72 a jury in Jhe ﬁaﬂe o-ﬂn@fha:/mq
Jhe same /*fm/faj The l’mﬂ'Tmcz/ T fave
pead some where. That 7he Stale bears The.
burden of proving Thala vielalion of the

de&’néaafg Q;gér—ﬁ? be ﬂfﬁjf’ﬂ-f'wé harmless hevond

a_peasonable doubl.
V. R L. vol. TE page &(S Line 25 [N Love Says ;
“So (T was nd?ama Thal needed [ogo onlhe newfd

on f7f{¢/¢5 nolhi 119 7hal jecpeﬁv g/enfan e record
.uﬂmlj_a/: Mrl)c’n_sm&/& .éemor There.. ! The

ACO8 Statement of Additional Grounds MB— 20 ﬂp}‘/




Slale x‘n??a,:/awc{ evidence Thal was nol raThe Livsl”
7?\;‘4/ the slqle didil Tell The delendan? THhal”
77?65/ were planning To bring in The evidence and
7’/78 slale pade sure 77f€ oﬂé’ﬁc"/w’qﬂfq/_ nil_
preseal Lor an omnibus /?ecszzj% So Thal”
defeds the whele ! Harmless beyord a reasonable
daubl,

ﬁu‘:’ gaarf Sé&a/_&p [everst and /"emam/ Lor a
Nél/ T;‘f“ez/ or wilh /"hfz;uc ZT on ﬂaf‘ J/:(M/\SJ al
L ,ﬁ/‘%fu d’;‘cr .,

TSSUE ETVE

In violalion of The 57 6™ and 14" Anencwerl;

olThe UnTed STales (onsliTalion and The

a/afﬁf‘njcy Jon STale Conslilulion Arl. L Sec 22,

7736_ cyufTEfFOFed g/f‘lt’t-? ;'Tdenfad The M@Faﬁ
,;&r‘ a new Ivial due To Juror MisconducT,
: 50 here (s /)&‘W ﬂuS /SSUE 1S /ayc’d oul in The.

J‘é’éc’/“o/ ViR, P vol. JL pLage 382 Lme /2-; %rnfdnmj
T gonng ask The. ¢(vur fum u/l;;cﬁinm sarqaq

tuocz/g/ do any way, bul on The /*ecomﬂ logive The
admonilion aTchN break nel 1o do am/ ﬂesear(,/a

orolher, um, §é’€/<m(/ of euleide. mﬂarmqfaw

ACOS Statement of Additional Grounds f@cﬂ 24 dzﬂ Yy



aboyl The case or any of The ,Dawﬁg;pgnfs.

Line 22 The Courl ! yé’g/y T was fhjfzkf/lg N B
1would also Tell £olks not To use any soc/al Mfoj:‘q?
Then in Vi KB Vol TIL page 592 Line 15

/‘}ﬁf::pme/ Rivas == and T can slafe Lor The
LLC&/‘A _— LJ!‘&P st and J‘Tﬁt/ﬂea{ oul To be
The f)cﬂ’pe/‘_son come 1n wiTh a power cord thad
4pp cared To be g /a!p@ﬂ n a 6639.

Then in YRE vol T Payg; 6!9 Line |3

The Courlt T also donl Think Thal 77161/, um

Juror mis conduct is a basis for a_new Tpial.

L don'l” Think [ Ts misconducl: 77!8/, The
jumrs are allowed 1o use Thelr, um, compulers
dur [ng the Time Th ey're nel” aclual l,v in Irval
or delibera 77‘/:_9, Um, of)w‘ou.s//v 7//18}/{/‘6 nel”

allowed ny Thin r anyThing, bu
we don'T /1411/6 any indicalion That 77447'1 whal
wes GIGH/M/ orl. /4// we Know was ﬂsz Thal there
u/as cu;y"a/‘ with apow'er covd, um, u/hnch
Indicales 7’7qu/)& ﬁfﬁbaé/'/ Fv:nq T usma
his, /1/5 , uh, /ggfﬂ al The —- a/urmq recesses or

| 50/1’)6,777;;40 /fke thal, Bul T d&n‘T/)aV& any
ACO8 Statement of Additional Grounds sze 2‘20}937




indicalion Thal” there was any m;“njc/ f'mlﬁfgﬂff‘ The
jas doing, So, T/l deny The newTrial on

thal _basis as M&//;

The Trigl C_aaﬁfs/mu/c/ have wndacﬁ’d’ a
;0057/‘—:‘&/ /7861/‘1?45{ 7o as /< TA&J)LU‘&/‘ g//mf Was
he cﬁcsu‘ny. Wi 7h ouf);ﬂ@k:‘n/q ToThe aﬁma//;'um/‘
how conthe judge say whal the juror was or
Wwas /1(97'610:’@ wilh The /a}p@d: This /s
chbuse el discr elion on The far?”a»ﬂ The
courls

e gmgﬂ'c& new Trtal only where mro/‘
misconducl” has pre judiced The dexf’emlcm??»
STale . Boling, 3] Wh.Agp. 32, 352, 127 A3 1%
review denied, |95 P3d 1214 (2c06); Slale v
Briggs, 55 Wn. App 4 5T 77¢ P24 1397 (1959).

57’&7%, V. Johnsen (S5 L3 185,137 wash, Ap. 542
Wesh, Apo. Div 2 (c o Ji6)2007) aror Suterniledd

mxfao/l/mé' The use of exlranecus evidenc e
dar‘mf) de/ jheralions will enlitle a deberdanl
Jo a l’)f’u/ 7?‘!@/ /-10 There are f‘cawnab/e,

a/‘mmdj 7o believe a_dedendant has been
Me)u,d:ced gmgcfﬁ 5% W/n, /4;9;9 a7’5‘!>"/c:z7'nq

Pﬂye 2304 3¢




Slale . Lemicux, 75 Wn.2d 89,91, 445 £2d
793 (1963)). ﬁmx JduéTT%csz % M/)’(a@ucf
aflecled The me(:c“fmmf be resolyed
aqamﬂ' The verdicd: Bmaq_s 5‘5‘&//1:/%4 al
53' f:zf ng tlalverson v. /%a/ersm F2 /n, 2.
746, 752, 513 £2d 527 (1973)),
fnew 1rial musTbe granTed upless "/Tcanbe
concluded fae{wnd a_reqsonable doubl Thal
exIrinsic evidence did net contrtbule 1o The
verdicl. briggs 55 wh, al §% (guoling Unjle
Slales v. Bagley {91 Fad 1235 (97 i 1951).
In 7he 401‘31[’6"/?58 Molion Lor a New Trial Lor
Juror Ms conclucT 0@/@ ﬂe/ﬁbc’/‘aﬁ&m/ Allorpey
ﬁ:‘:/czﬁ /5] Three reasens, /Qfaf on No. 777/”:;:”
reads as Lollow's ; On the Jad 1he verdicl

yas re gdeced u//?fn TA@W enféred [he
fzyw‘ﬁwﬁm 73’ aw& The u‘e/‘o{: cT 1he #,ﬂﬂepersaﬂ

of [775 m/‘v U/QG obseov/ed év ﬂne a{eﬁendgzz and

Lacm;f/ 759 have in his }mwfa p@u/f*/‘w/d like
T used £o a bri

L am n c{ud{ng a_cepy ol The molien Thal
s Kivas gaye mée ‘n The courlroem, T+ yod

pye 240p 34



in the. botlom | elThand corner o 1he molivn, she
bg;! [23{@4’@325 MNeTlion To .08/;1/ Joinder of

OLLenses, Which show Ws. Kivas was n’fsz'na
/fl/fry serjously, This alse /1840575 show 774417'
she was /n eﬂjecfm.

L believe The slale cannel conclucde beyond
a Péa&mable d'baéf 77147_ The dl_u/‘c?m yse of
Zhe /4,072»,0 was harmlesy because ﬁoev didnT
afk ﬂ?f M/’U/" (A/Adff)& wds us /hc? )T-#Da" and
Wwhy he was usingil. He may have erased any
a/r‘aﬂqcﬂdzﬂq pmm fhe /@pfﬁ 6/9/" /Tn’my be
C@f}"dﬂfé‘d 0/%6 lo a Virds. 5o ‘#&r‘ 15
Cour] To ask ﬁar an e:/:denﬁmv Aeczrma
lo In Véfrﬂﬁﬁ This 1¢sue mw/ IMSTéé

a_ wasle aﬂ [ime.,

T om asking This courl 1o reverse and
/‘Pma/?a/ g//7/l/ instruclions Tp dis miss,
JI3S5UESTX
In violalion of The Due Process Cla,asc’, 0(—

the 5 and |1™ Amendmenls of the. Uniled STales
ConsTiTalion and The LL_/gféz‘ry@n Shale
Consli Talion G- L Sec. 22,

poge 25 of 34



77)@ 57;17& df/%ﬂfdlffiff'l?lg 7716 Chd/:gf’,‘ pcﬁ/‘ oer
one /i/fcz/;_W/?;‘/&- Thfs,y warled Lor The oulcome

of a Trral in Spohomish Cbun?}', The k'f?lﬁ)
Ccmn;;’ 'ncedent /)%Pmé’c/ LivsT and should have

been Tried Lirsl.

The proseculor as ked for a conseculive Sco;sffmmj

bu?’ha/f mev ol Liled dmmej on The c{a/ of
al‘/‘tfff&t/é/t:ﬁ was ‘7///?/«2@0‘? Thea /7

611066/5/ /lmt&ﬁ éé)c’ﬂ {/ﬂ To §ﬂ0/t0f&z/5/ Ca’wz/")" /o
cz’ea.c/e AN _a Cc'?nca//”fﬁrcﬂr* éc)/’}S:?(a?—pe

senlence,

Tn jssue fo Tuwo ‘f/xe’pmﬁewﬁr leacls The
Courl Tz believe thal The iTems ohTamed in

the s arch warran? 1jas enough 1o make an

aryes!” on 6///9/2(267,1 Jo The on/v reasen

for a a/e@/ (n The #//um of c,/f;a/”&/cﬂj s To

/C/am A chca/ do]yanﬂqf
Ina Q/Qs/zum o }aﬁr‘em& C@urfaz_se, STale

v STleu, 194 u/ sk 0 236, 27 £. 3 /6"ffwas/1 d?//?-/zaa/)

Sanddef\j g Jxﬁéwfn;j

/4/"71:6/& I ) pY4d 77 @47 /(%. cfﬂ the héjhx'}{f, lon
SToTe ConsIiTulion mandales  Juclice in all

page 26 0f 39



cases Q‘M // be ac/ nn‘zn‘ﬂé/‘&j wfﬂz’xaiy) ayl tp-f:f‘772c-;u7‘

&!Mnece.SSa/:y a/e/a;/,
The Plagn lang uege of Ihe seclien Thus revéals
the comm Tment o the Lramers To decidre
cases /in A Naiil £r 771477‘5 _19@77; /fusf/ aml 5:0/‘#7:

fecordingly, unnecessary ﬂ/f/cy ' and o /5 elf
(s an epror ot conslitulional piag nitude .

Cur conslilu Iren 5/‘:-nf0{y pan dafes /fusz.’z e be
ad’m;‘ﬂ (S Ef"ed’ 'L{/ 1:726”!4!7" up e -‘Cé))’al;y c/c’/cjz}/,/ Unjess

Thys ¢ lause s mere §a/’}p/a5c5?e we are nel al

/?5&*772 To ignore /e o The (M]?‘w:s//. M 15 wriTlen

i The jmp eralive, When de /a/;_/ LS upnecessary
iT Vo /a7£’5' The conslily Tien.
1he conslilulien i's manda 75/:;/1. na?'a?/}cme??mfuy:

"The ﬁmw'jzms oL This consliTulion are
mcmdq@/v, unless _express words They are
dec/a/w/ f& bhe &ﬁrfrwue/ éwfﬂrff sec,29.

T/)e, dtie pf\cceﬁ C/aaj /‘t‘:’&wr‘fj c/dmu)a/
/0/?/1/ u//lFl? 7'7/?6 de/ay caus’r’d 5ubST/)Td/Pf€}ut//C€

T c/efmdmﬂ’/ﬂ;c//lf; T athir Tial and <o« was
inJenlren al c,(ewcé ﬁpﬂ""‘”’ Taclic al q'cgymﬂ;qe
over The accused., ﬁ/m‘?go/ 57&7;5 14 /ﬂ’?a/‘fb’/h;

page 27 of 3¢




Yoo (AS, 307, 329, 92 S.(T 453, 465, 30 L Ed 468
(1971)5 UnTed STales v Livon 639 E2d 306, 510
(57¢r 1930) 5 UniJed STales v, Rames 596 F2d
(078, 1079 (57"¢/r 978,

The censeculive senlence shew prejudice.

Laul zzj/éff?/g; 1his LowT To Leverse and

/?ci’ma/?a/ u,;m inslruclion ‘!@f de pissal
wiTh_prejudice. .

LISHE SEVEN

The conviclion of 5”/‘3] /ar/v,, Second Degree .,

/‘é?az}f'éf reversal because There is no evidence

[0 suppor] The conviclion and an essenlial
Clemen] of The crime in_violalion of The FiFTh,
SIxTh and Fourleenth Amendmenls of The Conslilulion

C’p The dm‘ﬁ’d 5];27:?5’;

In This case ﬁﬂf 57:1/6 CAQV/&&O& me .,
/”P ﬂmsmaﬂr‘f, wilh Sc’(m’tof ﬁeqméﬁum ar‘t/

in vielalien (5?70 Kcw 94, 52. 0)5
L}ar/v mffucrw? NC. 6 /qpé_’fsw? commils The
crime of fow‘q/apv in 771:0 5800!10/ ozé‘al"zft’f

when he or S/Je eﬂﬁ"m or remains an/ag/aﬁuﬂ/
N da [Ju{/f,’/mg wWilh The ‘nlenl To commiT oo
page 250 79




(rime_againsla person or ‘pw’perzl? There in,

AT no place does any Tf,r??mm/v p lace me.,
!

/ﬁ’?rﬁfﬂjmoﬂr‘e/, /n The. /oa;'/d;'n/a,
V.RE Vol IO page 498 [he proseculor aske

Bﬂ{vce Benller wWhe was The barlender,

Q. /%)% MMy, Beualler, do yod [ecognize anyone |
The courlroom 75534/91 Lrom the one ofThe
people Thal yey < erved back /n Ffbua/}/ ot JceA 7
Al e,

Then on page 503 Petence q77&r‘n€/y,. !ls Rivas,
asks W, Benller.

Q. fad thal < 7574?1146/?7; " T¥ T was any of These
guys,” 1hal” r‘m’ﬂ/fb TAQT;‘TM/;Q/ITWaf haye

been any ol These 5?&)/5?

/4 /455 o/a7é /s(

s, Rivas qc)e.s Jo cross - eXaminalion ot
M wahbi V R P vol TIL page 425~

A%fney Rivas . (rood mw‘nmq
4 Gicpoo) Mwmmq

K. Lels ;usfaerm/cdzrfé T You said Z?mT\/W Kuow

This genlle man here, orrecT s

/4 . yfs, Ma’ apl,

page 29 of 3y



& fnd Thals +rom The preyicus Trial onThis case,
correct §

A Mo -~ yes, well T saw him JasT Time oul of here,
Q. R:’}}AZ} and in Thal Tria! Vou_w'ere N Table 7o
;b/m??{’y anyone in the courlroom :‘Sn\rmafnglaf? |
Al T, T never been asked Thal queslion.

Q1 Cch, oh, Veu were asked, You were asked, “Po

You recognize anyone in The courlroom ¢ “ JusT
like W, Love CZSZéC“d{V(S’c{ aﬁj{/&a/‘ answer was “We /;
Corréec 7_.?

Al L don'l recal! Thal . Fues lien,

VR.L: vel TIC page 569 line 9ies S asli’f&/mked)
led%s cincle baaﬁ/w&/’ lo The prain [ssué in 1h.s
Cd5€ a//ud/l /5 /de;;Z‘T, D{?/ﬂ@ﬂffflrﬁﬁ) thal The
615'[5’1162&}?7'& 45 eNne c?f 7716 [hree maﬂmo@uab u/fw"
broke inle The Cellic Bayeu, So I like T

review, uh some ot ?715 7??5711140/?1/ wiTh veu .

ﬁé pros eculor Then gees or 7} msﬁ‘c;?éraTe,
The Tes?':‘mm»/ cf the w;Fms,i S Yfrnone o The

/
wilness's Teslilicd Thal L was The one who
Coppylled The crive, OrThal T was scen on
The Video

ﬂgeB&&ﬂsy



WiThoul evidence [0 5@4;00/*7' the “enlered or

remained o{ﬂ/aw‘pa/y na buil f;'mq /" ,gc’p'{fm ol the
f/fmf/?fa?# 5550/752’ De cqree Bdrqfafy has nel bee v
ﬂr‘cWﬂ

Ln This casfl— was J’J&fﬂparfv o The crime of
second of)eafrer: burglary as a//eqecf. The burdes
Lalls on the <lale To prove The elemenls of fhe
oflense commilled, tere ,The evidepce 15 nol
lacﬁ'z}ag [ s s /mp};/ n&f;ﬂfe)’mﬂ The $Tale, wpon whow
The burden is casT, musl prove quill” of each
element ol The oldepse ﬁe/vand a reasenable dpybl,
SandsTrom v Monlana , 422 WS, 510,520 (1979) 4
Ln Re i Winship, 397 (f:5. 358

In Winship, The courl held for 1he Lipsl Tme
thel The Due Process Llause of the 1977 AmendmenT
191"072’&7—‘ a dc’f 81’!6/57/1'7 in e criminal Laseé aqa:}:sf
wnwd“ on ! c’)CCBﬂT upcm pr 00{' be;/zpnd Qa reamnaé
Adoubl! of cyery facrﬂéc essary [o conslilule The

(rime wilh a;/wc/: /18, 2] C/\a/}?ed. The 40;1577;];;:-)4{
ﬁ‘fczﬂcfafd /‘zf;ccs}am“zea’ in The W?‘HS/N:P case was

fi{?é’/’f‘.ﬂ{v ,N'V‘CLSC’d 45 one ﬂ:qtﬂr‘@ﬁ.’cﬁ an accus C&(

S K < ul ]
agmmf a_conviclion EXC{;PT on pf@oﬁ be/wrwf

page 31 0f 397



/H " A
a regsonable cloubl'eo In subsequent cases discussing

[he preasenable d&ubi’;mdqd; we haye never dgpar?’éd
from 1his delinTon of the rule ordrom TheJA/"nS/u;ﬂ
underfrnqu ot the cenlral Pu/‘ﬂ% es |1 serves,

Th a case wiTh similar #’acf Jo The pﬂejc’m‘ case,
Slgle vi leller, pfo 36802 -1 -TT (u/af/u/?gp:ﬁ;p Iz
o). 19)2009), The cour) held Thal an accused c/mfvgf’d
wilh The conviclion of second d egree bu:g}[a;‘/Lu/zu

enlille 1o a reversal and new Trial. Tn Heller There

was no evidence and lesli pony ;zﬁfaa‘@ Heller in the
,Nacf burg/qm‘zc’a’, teller ywas ¢ /\ar/cyeo{ wilh breaking iy

o a chndf;v room, Mo evidence placed him 1 The

etun a!r/v (oo, f/& Was Seei in 7%6 Ha//wa/;/ dﬂc!
Lled T}lr‘&uaé a u//"ndﬁu/ L bul he was ndfﬂ aced

in ( eﬂﬁ’r‘mq or fema/m{z;; unl _g/ﬁx//v m) The
ba.:/clmm Based on The eyidence The Courl”
of ﬂﬂﬂéa/} Lor the Second Nivision Reversed
and /? emanded the case Lor a New Tal.
£ similar result should Lollow n This case.

In 1his case , al mosl and qivng The slale

The beneds fﬁvﬂ/a//aresampfwu. The evidence
shows Thal” T [Mr‘ ﬂfﬂ)/ﬁ&f{ ) may m‘mat/;/ﬂwf
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have been a cuslomer d um"n/a /"C/C)u/ar bus/pess
hours. /}na[/l/'efﬁo one Teshitied 7o bez‘n/@ jco %
,po;/‘f‘ye.

Ln A’e//y v. Roberls , 998 F.2d 02 ar $09
ﬁo” Cir /?‘?3) [he courl g granled_an uncond;Tional
wril of habeas Cc’:?/;ﬂas /"e/eazs /1 7715’/@0/‘/,50}’16’/
because The evidence al” 7rial was
InsubPicient under Jackson v, {Ammxa 493
US> 307 (/779) and 7he ﬂﬂffaﬂf’r /m(f been
n Cw’fdy fenyears 100/‘61 crime Jhe shle
haJ »/)a/ /t’(/ 779,0/'&1/'6 (/’ fmqt’r V. éar—fap
Common ﬂ/mL 579 £ 1203 (3 Gir 1759,

Berguse: & Phe 52l vtiellar case here in,
The ar}qummg and_auThor/lies ¢ f"ﬁd) This case
Leguires Reversal since The elemenls of
Rl 952, 030 ha ve nel been provey
be;/and a_peasenable doubls

CONCLUSION

/Qe/ausf 0@’7‘7’1& 57;17;2 V. Hé//f/‘_Caj'F here :"n}
12/l < aulhoriTes cifeda 7hs cast.

/‘famr‘é’f /@m/ﬂ‘ﬂa/ Cmczf 77;::” (ﬁ’/é’/ﬂf'iff o#

KC L{/ i, 52, 030 have nel_been proves
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bef}mmf a reasenable doubl.
Anew Irial maybe required forasum ef enrurs,

Cven when The C:mf)‘ Jnd z‘t/f&dza//é would nol be

sultllicient for reversal, Site v Marks 7 whsh 2o 295427 P

2d 1608(] % 1)) STl v. Vadda 63 wish 2 176355 224 357 (1%63).
Ln 7455 case cach of The errors Aiﬂz //;4/5@/’ above
ind f'pr(ua/{e/ denied me Wn Densmore. ) a_Lair
Iriali collec 7/_‘fo;/ The zrrors debm /7}{9/
fequire The need tor a new Irjal

If there are additional grounds, a brief summary is attached to this statement.

DATED this /O™ day of /ipm‘/ ,20/2.

dmw@wf

/Appellant Signature)

Jamres Fenspiore-
(Appellant’s Printed Name)

Stafford Creek Correction Center
191 Constantine Way, Unit# 46 A9 3

Aberdeen, Washington 98520
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,
Plaintiff, No10-C-04053-2 SEA

Defense Motion for a New Trial for Juror
Misconduct During Deliberations

VS.
JAMES MICHAEL DENSMORE,

Defendant.

— — — — S— —

MOTION
COMES NOW the Defendant, James Michael Densmore, by and through his
attorney, Ruth L. Rivas, and moves the court for an order granting a motion for
a new trial based upon juror misconduct.

The Defendant, James Densmore, believes he should be granted a

new trial for the following reasons:

1. Prior to being empaneled, the jurors were cautioned not to do
any outside research on the case and not to seek out
information about the case or the parties outside of what was
provided to them in court.

2. The jurors were cautioned again after being sworn in

accordance with the WPIC.

DEFENDANT’S MOTION TO DENY JOINDER OF S PR D ASSOIATIoN

OFFENSES 1111 - Third Avenue, Suite 200
-1 Seattle, Washington 98101
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3. On the day the verdict was rendered, when the jury entered the
courtroom to give the verdict, the foreperson of the jury was
observed by the defendant and counsel to have in his hand a

powercord like that used for a laptop, and a briefcase.

Criminal Rule 7.5 clearly states that the court may grant a motion for a new
trial under a number of instances when it affirmatively appears that a
substantial right of the Defendant was materially affected. Subsection (2) cites
misconduct by the prosecutor or a juror. In this case, Mr. Densmore believes
that his right to a fair trial was materially affected by the apparent use of the
laptop by the presiding juror. It is clear that the juror was using the laptop.
Mr. Densmore contends that if the juror used the laptop at all, his right to a_
fair trial was impacted because either the juror was researching as prohibited,
or not able to pay attention due to the need to check on pressing work matters.

The appearance is enough, to Mr. Densmore, to warrant a new trial.

Therefore, the Defendant asks the court to grant a new trial.

RESPECTFULLY submitted this S5th day of July, 2011.

NORTHWEST DEFENDERS ASSOCIATION

Ruth Llewellyn Rivas
WSBA No. #38465
Attorney for Defendant

DEFENDANT’S MOTION TO DENY JOINDER OF NORTHWEST DEFENDERS ASSOBIATION

OFFENSES 1111 - Third Avenue, Suite 200
-2 Seattle, Washington 98101
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05-09-2011
05-09-2011
05-10-2011

05-10-2011

05-10-2011

05-10-2011

05-12-2011

05-12-2011

05-12-2011

05-13-2011
05-13-2011
05-13-2011
05-13-2011
05-13-2011
05-13-2011

05-13-2011

05-16-2011
05-16-2011

05-23-2011

05-26-2011

05-26-2011

05-26-2011

05-26-2011

05-26-2011

05-26-2011

JDG0018

AUDIO LOG
JURY FEE ASSESSED

ORDER TO COMPEL
PRODUCTION

ATTACHMENT
ASSIGNED TO
RESPONSE

DEFENDANT'S PROPOSED
INSTRUCTIONS

PLAINTIFF'S PROPOSED
INSTRUCTIONS

COURT'S INSTRUCTIONS
TO JURY

MISTRIAL
JURY NOTE
VERDICT
VERDICT
VERDICT

ORDER FOR PAYMENT
WITNESS EXPENSES

WITNESS FEES
ASSESSED

EXHIBIT LIST

STIP&OR RET EXHBTS
UNOPNED DEPOSTNS

NOTICE OF SCHEDULING

ORDER SETTING TRIAL
DATE

WAIVER OF SPEEDY
TRIAL

ORDER SETTING
OMNIBUS HEARING

SET CASE SCHEDULE

STATUS CONFERENCE /
HEARING
JDGO044

AUDIO LOG

Judge Susan Craighead,
Dept 18

Audio Log

Jury Fee Assessed /12
Order To Compel
Production
Attach/summary Of
Pretrial Rulings
Assigned To Jdg
Craighead

Response To Mtn For A
Hearing

Defendant's Proposed
Instructions
(with Citations)

Plaintiff's Proposed
Instructions
(with Citations)

Court's Instructions To
Jury

Mistrial

Jury Note

Verdict Form A /not Used
Verdict Form B /not Used
Verdict Form C /not Used

Order For Payment
Witness Expenses

Witness Fees Assessed

250.00

30.00

Exhibit List

Stip&or Ret Exhbts
Unopned Depostns
Notice Of Scheduling 05-26-
2011
06-01-
2011

Order Setting Trial Date

Waiver Of Speedy Trial
06-12-11

Order Setting Omnibus
Hearing

Set Case Schedule

05-27-
2011
06-01-
2011ST
05-27-
2011

Status Conference /
Hearing

Judge Ronald Kessler,
Dept 44

Audio Log Dr E1201
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66

66A
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67

68

69

70

71

72

73
74
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76

76A

11/3/2011

05-27-2011
05-27-2011

06-01-2011

06-02-2011

06-02-2011

06-02-2011

06-02-2011

06-02-2011

06-02-2011
06-02-2011

06-02-2011
06-02-2011
06-03-2011

06-06-2011

06-06-2011

06-07-2011

06-07-2011

06-08-2011

06-09-2011
06-09-2011
06-09-2011
06-09-2011

06-09-2011
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OMNIBUS ORDER

OMNIBUS HEARING
JDG0044

HOLD TRIAL UNTIL:
JDGO044

Omnibus Order
Omnibus Hearing
Judge Ronald Kessler,
Dept 44

Hold Trial Until:
Judge Ronald Kessler,
Dept 44

NOT OF APPEAR AND REQ Not Of Appear And Req

FOR DISCOVERY

For Discovery

NOTICE OF WITHDRAWAL Notice Of Withdrawal Of

OF ATTORNEY

HOLD TRIAL UNTIL:
JDGO0044

HOLD TRIAL UNTIL:
JDGO044

MOTION HEARING
JDGO044

AUDIO LOG

JURY TRIAL
JDGO030

AUDIO LOG
JURY FEE ASSESSED

ORD FOR CONTINUANCE
OF TRIAL DATE

HOLD TRIAL UNTIL:
JDG0044

HOLD TRIAL UNTIL:
JDGO044

ASSIGNED TO
JDG0044

ASSIGNED TO
IDG0044

PLAINTIFF'S PROPOSED
INSTRUCTIONS

VERDICT
VERDICT
VERDICT
COURT'S INSTRUCTIONS
TO JURY

ORDER FOR PAYMENT
WITNESS EXPENSES

Attorney

Hold Trial Until:

Judge Ronald Kessler,
Dept 44

Hold Trial Until:

Judge Ronald Kessler,
Dept 44

Motion Hearing

Judge Ronald Kessler,
Dept 44

Audio Log Dr E1201
Jury Trial

Judge Douglass A. North,
Dept 30

Audio Log Dr W764
Jury Fee Assessed - 12
Ord For Continuance Of
Trial Date

Hold Trial Until:

Judge Ronald Kessler,
Dept 44

Hold Trial Until:

Judge Ronald Kessler,
Dept 44

Assigned To Jdg North
Judge Ronald Kessler,
Dept 44

Assigned To Jdg North
Judge Ronald Kessler,
Dept 44

Plaintiff's Proposed
Instructions

Verdict Form A /guilty
Verdict Form B/ Guilty
Verdict Form C/ Guilty
Court's Instructions To
Jury

Order For Payment
Witness Expenses

06-02-
2011

06-06-
2011

06-06-
2011

250.00
06-02-
2011

06-07-
2011

06-07-
2011
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