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I. ASSIGNMENTS OF ERROR 

1. The trial court erred by failing to grant GMAC's motion for 

summary judgment by applying the duty of good faith to a demand 

obligation, contrary to Allied Sheet Metal Fabricators, Inc. v. Peoples 

National Bank of Washington, 10 Wn. App. 530, 536, 518 P.2d 734, 

review denied, 83 Wn.2d 1013, cert. denied, 419 U.S. 967 (1974).1 

2. The trial court erred by failing to grant GMAC's motion for 

summary judgment by applying a "free floating" duty of good faith to the 

written contract, where no specific contract term was breached, contrary to 

Badgett v. Security State Bank, 116 Wn.2d 563, 570, 807 P.2d 356 (1991). 

3. The trial court erred by failing to grant GMAC's motion for 

summary judgment by relying on a basis not pled or argued by defendant 

Everett Chevrolet, Inc. ("EC") and by finding a triable issue based upon 

I The trial court's oral ruling is attached to its order denying summary 
judgment, and page number citations are to the attached oral ruling. Clerks' 
Papers ("CP") 20; Appendix ("App;") B hereto. For the convenience of the 
Court, GMAC has attached, as an Appendix to this brief, copies of the court's 
order denying summary judgment, the various pretrial replevin hearing exhibits, 
portions of the replevin hearing testimony, and other pleadings or documents 
discussed or cited in this brief. Copies of replevin hearing exhibits were attached 
to the Declaration of John Glowney In Support of GMAC's Summary Judgment 
Motion to dismiss Bad Faith Claims (CP 250 las Exhibit B thereto and are 
referenced in this brief and in the App. as "R. Ex. _," and copies of replevin 
hearing testimony are referenced in this brief and in the App. as "RP Vol. _." 
The Court ' s working copy and service copies have been tabbed for convenience 
of reference . 
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II. ISSUES PRESENTED FOR REVIEW 

1. Does controlling Washington precedent bar the application 

of the duty of good faith as a limitation upon GMAC's contractual right to 

make demand for payment? (Assignment of Error No.1.) 

2. Is a demand obligation not subject to any duty of "good 

faith" found in Article 9? (Assignment of Error No.1.) 

3. Was GMAC's demand proper where the duty of good faith 

does not apply to a demand obligation and a "demand obligation" permits 

demand for payment to be made "at any time" "with or without reason"? 

(Assignment of Error No. l.) 

4. Did the trial court fail to follow the controlling Washington 

precedent of Badgett by applying a "free floating" duty of good faith to 

retroactively inject new terms into the written contract? (Assignment of 

Error No.2.) 

5. Did the trial court fail to follow the controlling Washington 

precedent of Badgett by failing to require a showing by specific facts that 

a specific contract term was violated? (Assignment of Error No.2.) 

6. Was the trial court's determination that there was a fact 

issue of "bad faith" requiring a trial not based upon a recognized legal 

theory, and did EC, the non-moving party, fail to submit "specific facts" 
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as required by CR 56(e) to support its argument? (Assignment of Error 

No.3.) 

7. Should the Court remand the case with directions that it be 

assigned to a different trial court judge? (Assignment of Error Nos. 1, 2, 

3.) 

III. STATEMENT OF THE CASE2 

A. Relevant Facts 

1. EC's Loans From GMAC Were Payable Upon Demand 

EC was a car dealership in Everett, Washington. John Reggans 

was its sole shareholder and personally managed its affairs. 3 GMAC 

financed EC's acquisition of vehicles by a wholesale floor plan financing 

arrangement, which provided EC loans to buy new and used car inventory. 

R. Exs. 3, 6, 7. EC gave GMAC a security interest in EC's car inventory 

and its other assets. R. Exs. 2, 3. 

As this Court acknowledged in its October 11, 2010 unpublished 

opinion addressing GMAC's first appeal in this case: 

2 Most of the facts cited in this brief are taken from the original pretrial writ 
of replevin hearing conducted in March/April 2009. The Verbatim Report of 
Proceedings for that hearing ("RP") was submitted as part of the record in 
GMAC's first discretionary review. GMAC v. Everett Chevrolet, Inc., Court of 
Appeals Cause No. 63331-7-1. The RP was subsequently submitted to the trial 
court as part of the summary judgment motion on appeal in this discretionary 
review. CP 250 (Ex. A). In January 2013, GMAC obtained an order from the 
Court to transfer the RP from the first discretionary review case file to this case. 

3 Reggans owned 100% of the stock ofEe. RP Vol. X 105:4-5. 
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The core document for this financing arrangement is a 
Wholesale Security Agreement (Agreement), executed in 
1996. This Agreement provides that any and all credit lines 
GMAC supplies to EC are subject to the Agreement. The 
Agreement requires EC to repay to GMAC the amounts 
GMAC advances "on demand".14] The Agreement was 
amended in March 2000. The amendment did not change 
the "on demand" provision of the Agreement. ... In 2000, 
GMAC agreed to provide additional financing to EC under 
a revolving line of credit. This Agreement provides telms 
for payments in the ordinary course of business but also 
allows GMAC to require full payment on demand. IS] 

Several amendments to the Wholesale Security Agreement ("WSA") were 

signed in 1996 (and later),6 including the "Fleet Sales Amendment" (R. 

Ex. 7) upon which the trial court relied in denying GMAC's summary 

judgment motion (see section IV.D. infra). 

2. EC's Deteriorating Financial Condition Led GMAC To 
Ask EC To Restructure The Loan 

As the Court of Appeals has also already acknowledged,7 and as 

4 The pertinent clause states: "We [EC] agree upon demand to pay to 
GMAC the amount it advances or is obligated to advance to the manufacturer or 
distributor for each vehicle with interest at the rate per annum designated by 
GMAC from time to time .... " R. Exs. 3, 6. 

5 GMAC v. Everett Chevrolet, Inc., 158 Wn. App. 1004 (table), 2010 WL 
4010113,at*1 (2010), review denied, 171 Wn.2d ]007(2011). 

6 None of the amendments changed the WSA' s "payable on demand" 
provISIOn. 

7 "By 2008, EC owed GMAC more than $700,000 on the revolving line of 
credit and GMAC was unwilling to extend this line of credit flirther. Ee 
proposed to improve its position by purchasing the property on which its business 
is located and asked GMAC to loan it the money to accomplish this. GMAC did 
not respond immediately but eventually refused EC's request." GMAC, 20 I 0 
WL 4010113, at *1. 
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EC's financial records and the testimony of Reggans8 confirm, EC's 

decline began in 2007 when car sales began to fall , well before GMAC's 

letter requests CR. Ex. 1, July 31, 2008), as the general nationwide 

contraction of the automobile sales industry took its toll.9 Two weeks 

before GMAC finally made demand in December 2008, EC, despite 

having received $500,000 in October,1O sought a loan from Motors 

Holdings for an additional $540,000 just to pay ordinary business 

expenses. I I 

EC's annual profit shrank from $700,000 in 2006 to just $28,000 

III 2007. 12 EC's own financial reports l3 showed that this substantial 

8 Reggans testified that he had observed the auto market declining in 2006 
and had begun "proactively" trying to address EC's financial distress in July 
2007 even before GMAC raised the issue with EC in early 2008. RP Vol. X 
103:17-23; RP Vol. XIII 100:1-25, 118:5-16. In mid-2007, Reggans wanted to 
obtain more working capital by having GMAC provide 100% financing to 
purchase the dealership property. RP Vol. X 104:3-9; RP Vol. XIII 100: lS-
101 :3. GMAC declined to do so. RP Vol. I 20:20-23:9. GMAC had no 
obligation to make a real estate loan to Ee. RP Vol. XIV 45:4-46:6. 

9 Reggans testified that the U.S. auto sales industry suffered a substantial 
downturn in 2007 and "went off a cliff' in 2008. RP Vol. X 103:19-21 , 99:7-
100:13. 

10 RP Vol. X 125:1-7; RP Vol. XIV 46:21-47:7. 

II Reggans testified that on December 5, 2008, he asked Motors Holdings 
for $540,537 "to pay current and due expenses of $358,715 as well as $175,000 
in payroll and taxes due December 2008 and January 2009." App F, CP 78, 
Reggans' Decl ., Ex . 4 to Beaver Decl, paragraph 27 . 

12 RP Vol. X 100:1-7. 

13 EC submitted monthly financial statements to GM available to both GM 
and GMAe. RP Vol. 125:16-26:9; see R Ex. 79. A year-to-date monthly profit 
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contraction in profitability became a trend of operating losses in 2008: 

through July 2008, EC had five straight months of substantial operating 

losses.14 Rebecca Iverson, EC's long-time controller (1996-Sept. 2008), 

testified to EC's severe financial problems starting in 2007 and its 

problems paying numerous bills in 2008. 15 

EC's financial problems caused Reggans, in late 2007, to seek and 

obtain from GMAC a $300,000 increase (from $500,000 to $800,000) in 

the credit limit on the Revolving Line of Credit Agreement ("RLCA,,).16 

But by May 2008, EC had used virtually all of those additional funds to 

pay bills, while its monthly losses continued to accumulate. 17 

By spring 2008, with EC's growing losses, GMAC was very 

concerned about EC's financial problems. 18 GMAC's branch manager 

discussed GMAC's concerns with Reggans in June, and on JuI}' 31, 2008, 

GMAC sent EC a letter detailing its concerns and proposing to restructure 

the loan by, among other things, having EC increase its capitalization by 

or loss summary is contained on the lower center portion of the front page of 
each report. 

14 R. Ex. 79 (March ($111,899); April ($104,010); May ($78,218); June 
($87,405); July ($87,040)). Monthly losses continued through December. 

15 RPVo i. III 4:23-25, 7:19-8:2,10:2-12,12:4-13:3,18:1-15. 

16 RP Vol. 118:17-20:16 (Vick); R. Exs. 1,8,54. 
17 1d. 

18 RP Vol. 124: 13-32:25, 140:7-141: 10. 
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$800,000 and having Reggans provide a personal guaranty of EC's 

obligations. Id.; R. Ex. 1. The letter gave EC until October 31 (90 days) 

to comply and notified EC that if it did not, "GMAC may suspend or 

terminate [EC's] wholesale credit lines." R. Ex. 1. GMAC also declined 

another request by EC to advance additional funds. 19 

EC never met GMAC's requests. EC never injected $800,000 of 

unencumbered capital into the corporation, and Reggans never provided a 

personal guaranty. 

EC's monthly losses continued.2o Iverson, EC's long-time 

controller, resigned in September because of her concern over potential 

personal liability for EC's unpaid state sales tax?1 GMAC's audits of 

EC's payments showed that EC made many late payments to GMAC.22 

In October 2008, EC received $500,000 from Motors Holdings.23 

But EC' s existing substantial losses forced EC to use those funds to pay 

19 "GMAC is unable to increase the limit of the Dealership's Revolving Line 
of Credit or extend a working capital loan to the Dealership." R. Ex. j. 

20 R. Ex. 79. EC's monthly loss in August 2008 was $73,095; in September 
2008, $78,413; and in October 2008, $96,29l. 

21 RPVol. III 15:18-17:10. 

22 GMAC's audits of the dealership had shown numerous late payments by 
EC to GMAC in August, September, October, and November 2008. See R. Exs. 
66, 140-142; R. Ex. 88 (last page, letter dated Sept. 22, 2008) (81 % payment 
delays); R. Ex. 89 (last page, letter dated Oct. 16,2008) (60% payment delays); 
R. Ex. 90 (last page, letter dated Sept. 22, 2008) (44% payment delays); R. Ex. 
91 (letter dated Nov. 19,2008) (38% payment delays). 

23 RP Vol. X 125: 1-7; RP Vol. XIV 46:21-47:7. 
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amounts in arrears to GMAC and other debt rather than holding the funds 

as working capital. Id. 

It was very troubling to GMAC that even after receIvmg a 

$500,000 cash injection EC still had a negative cash position.24 GMAC 

was faced with a borrower that was suffering substantial monthly 

operating losses, that was repeatedly "out of trust,,,25 and that was 

unwilling or unable to meet the terms that GMAC offered to continue its 

financing of the dealership. 

Nevertheless, GMAC extended EC's wholesale credit line until 

November 30, to give EC additional time to address its financial 

problems.26 EC was unable to do so. By the end of November; EC's total 

year-to-date operating losses had worsened to $717,552. R. Ex. 79. 

By early December, despite having just obtained $500,000 m 

October, Reggans sought an immediate loan of an additional $540,000 

from Motors Holdings, just to pay ordinary business expenses.27 EC's 

severe cash shortage caused it to go "out of trust" on three occasions in the 

24 RP Vol. VII 24:8-25:7. 

25 Selling "out of trust" is an industry term referring to an auto dealer's 
failure to timely pay its wholesale lender the "floor plan" amount after a retail 
sale of a vehicle. RP Vol. I 44:3-17 (Vick); R. Ex. 3. EC had been "out of trust" 
a number of times earlier in 2008, which had prompted additional audits by 
GMAC. RP Vol. I 51:23-52:11 (Vick). 

26 RP Vol. VII 29:2-35:7; R. Ex. 9. 

27 Footnote 11, supra. 
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span of approximately two weeks?8 GMAC then twice agreed to "floor" 

additional vehicles for EC.29 On December 8, GMAC suspended Ee's 

wholesale credit line. 3o In mid-December, GMAC terminated its 

financing arrangements with EC and made demand for full payment. 31 A 

few days later EC again went "out of trust,,32 and made no provisions to 

B. Procedural History 

In response to GMAe's demand for immediate payment in full, 

EC stopped paying GMAC at all, even for vehicles it sold. It sold 33 

vehicles and pocketed every penny of the sales proceeds, $778,774.80, 

28 RP Vol. VII 38:4-42:8; R. Ex. 76. 

29 This effectively loaned additional funds to EC so it could pay the 
delinquency due GMAC. RP Vol. I 39:23-47:21, 119:2-120:14; RP Vol. VII 
52:18-53:15; R. Exs. 10,23,32. 

30 R. Ex. 76.; R. Ex. 6. On December 4, 2008, GMAC also gave notice to 
GM on its "open account" with EC. R. Ex. 56. , 

31 $5,629,294.89 was owed on the floor plan financing and $738,000 on the 
RLCA (total $6,367,294.89). R. Ex. 77. 

32 RP Vol. VII 60: 19-67:24; R. Ex. 14. EC claimed that it could not pay the 
amount due by cashier's check, as GMAC had previously required, because the 
big snowstorm of December 2008 had caused its bank to close early on 
December 18. RP Vol. VII 64:9-10. (The bank did close early that day. R. Ex. 
105.) But EC had known since it received the results of the audit of 
December 16 that payment for a number of cars would come due on the 18th. R. 
Ex. 14; RP Vol. II 33:24-38:15. 

33 Despite knowing for two days that $206,000 would come due on the 18th, 
EC made no arrangements of any kind on either the 18th or 19th (or any day 
thereafter) to pay GMAC. RP Vol. VII 64: 1-65: 12; RP Vol. VIII 5: 10-9: 1. When 
EC defaulted by not paying upon demand, GMAC was entitled to have EC make 
its collateral available for GMAC's immediate possession. R. Ex. 3, ~! 9. 
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instead of repaying GMAC, as agreed, the amounts GMAC had lent EC to 

acquire those vehicles. 34 To halt this substantial misapplication of sale 

proceeds-the proceeds of GMAC's collateral-GMAC filed this action 

on December 31,2008, and obtained a temporary restraining order halting 

all sales by EC. Several weeks later, the order was modified to an 

injunction that allowed EC to sell cars but ordered it to pay GMAC the 

proceeds of cars as they were sold.35 

In March and April 2009, the trial COUlt held a three-week hearing 

on GMAC's motion for replevin, and denied replevin based upon 

GMAC's alleged "bad faith." GMAC sought discretionary review of this 

and other trial court orders. This Court's Commissioner found the trial 

court's "bad faith" ruling to be "probable error" and granted discretionary 

34 RP Vol. VI 27:14-30:22; RP Vol. VIII 9:2-16; R. Ex. 52. EC converted 
proceeds of $778,774.80 instead of paying GMAC as the parties' contract 
required. Id. 

35 R. Ex. 13. In March and April 2009, despite the outstanding injunction 
requiring EC to pay GMAC when it sold vehicles, and while the replevin hearing 
was proceeding, EC sold another J 8 vehicles without paying any proceeds to 
GMAC. App. E. 
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review. 36 In October 2010, this Court reversed the order denying replevin 

and remanded.37 

In November 2011, GMAC filed its motion for summary judgment 

to dismiss EC's bad faith counterclaims and defenses based upon the two 

leading Washington cases, Allied and Badgett, in effect asking the trial 

court to correct its "probabl [y] erro[ neous]" prior ruling. App. D, CP 506. 

The trial court again ruled that GMAC had acted in "bad faith" and denied 

GMAC's motion. App B. But this time the trial court based its ruling 

upon a completely new theory that was not even argued by EC, and upon 

the trial court's speculation instead of "specific facts" as required by CR 

56(e). App. B, CP20. GMAC again sought discretionary review, and this 

Court issued an Order granting GMAC's motion for discretionary review 

on August 16,2012. 

IV. LEGAL ARGUMENT 

A. Summary Of The Argument 

The issues before this Court on this appeal were addressed in some 

detail in the ruling of the panel of this Court that granted discretionary 

36 See App. C, GMAC v. Everett Chevrolet, Inc., Court of Appeals Cause 
No. 63331-7-1, Commissioner's Ruling Granting Motion for Discretionary 
Review. This Court reversed the trial court's replevin order on a procedural 
ground and did not reach the merits of the good faith issue. 

37 See GMAC, 2010 WL 4010113 (reversing all of the trial court's other 
rulings on related issues as well). 
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review. 38 The panel, following the well-established precedent of Allied 

and Badgett, found that a demand obligation is not limited by a claim of 

good faith39 and that the trial judge's "new theory appears to be nothing 

more than the imposition of a 'free floating' duty of good faith on the 

contract of the parties." App K, Order at *6. 

The panel's analysis should be adopted, and the trial court's order 

denying GMAC's summary judgment motion on EC's defense and 

counterclaims based upon bad faith should be reversed. The trial court, as 

it did at the replevin hearing, again refused to follow Allied or Badgett 

with respect to the demand obligations and good faith, and relied upon its 

own speculation, not "specific facts" as required by CR 56( e). 

The trial court abandoned its original erroneous theory of bad faith 

and substituted a new, but equally erroneous, theory of bad faith that it 

revealed to the parties only after it had finished hearing the summary 

38 App K, GMAC v. Everett Chevrolet, Inc., No. 68374-8-1, 2012 WL 
3939863 (Wash. Ct. App. Aug. 16,2012) ("Order"). 

39 "GMAC first argues that a demand obligation is not limited by a claim of 
bad faith. We agree. Allied Sheet Metal Fabricators, Inc. v. Peoples National 
Bank of Washington, on which GMAC chiefly relies, sets forth the governing 
principles of law." Order at *3 (footnote omitted). 

" We conclude from these cases that there is no duty of good faith imposed 
on one who has a demand instrument to avoid exercising the right to 
demand payment of the obligation. These cases make this clear, and we 
see no reason to depart from either their reasoning or result. There was 
no duty of good faith requiring GMAC to refrain from exercising its right 
to demand payment." Order at *4. 
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judgment oral argument. App. B. The trial court now found that GMAC 

had, in bad faith, breached a provision of the WSA's Fleet Sales 

Amendment.4o But not only is there no evidence in the record that either 

GMAC or EC ever invoked the Fleet Sales Amendment, this argument 

was never raised by EC either in its answers and counterclaims,41 or in its 

written response to the summary judgment motion, or oral argument to the 

trial court.42 In fact, EC's counsel asserted at the summary judgment 

hearing that EC was not required to identify any express contraet 

provision for its bad faith claim.43 

Allied and Badgett unambiguously reqUIre that EC' s bad faith 

claims be dismissed as a matter of law, for the reasons set forth in the 

panel's discussion of these cases. Under Allied, GMAC may demand 

payment by EC at any time for any reason without any "good faith" 

limitation. Under Badgett, a claim of bad faith must be based upon a 

40 R. Ex. 7. Aside from being admitted into evidence in the replevin 
hearing, this Fleet Sales Amendment was not otherwise mentioned in the 
testimony of any witness during the entire three-week hearing. 

41 App. H; CP 229, 526. 

42 App. I; CP 58. The panel's ruling noted that EC had not disputed that it 
never made this argument (Order), and the full transcript of the hearing and Ee's 
summary judgment briefs confirm that conclusion. See App. G. 

43"The Court: ... I don't think you identified a contract provision that you 
could argue that GMAC breached .... Mr. Beaver: I would just simply have to 
say, Your Honor, J did not read that requirement out of Badgett . ... I don't get 
out of that the requirement that you must cite to a specific contractual term" 
App. G 31:19-21; 32:11 -13. 
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specific contract clause. The trial court cannot rely upon a contract clause 

that neither party invoked at any time as the -basis for bad faith, and the 

trial court cannot create a genuine issue of material fact for trial by relying 

upon speculation rather than specific facts. 

Moreover, it is an error of law for the trial court to create a new 

argument in favor of one party where the argument was never raised by 

that party;44 to first reveal the basis for its decision only after argument 

had concluded; and to base its ruling upon alleged conduct by GMAC for 

which there was no factual evidence in the record. 

Taken together, the record shows a trial judge who has reached 

conclusions based upon his own speculation and who is unwilling to apply 

the controlling precedent to the actual facts. Unfortunately, the trial judge 

refuses to apply unambiguous Washington law and the rules of summary 

judgment, and to heed previous discretionary review rulings. This leaves 

GMAC with no choice but to request remand of this case to a different 

judge. The trial court's latest ruling, and the manner in which it was 

made, shows that there is no reason to believe that citing controlling legal 

authority will have any effect upon the trial judge. 

44 Unfortunately, this is not the first instance of the trial judge creating new 
legal theories in favor of Ee. See footnote 63, infra. 
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B. The Trial Court Erred In Failing To Follow Allied: A Demand 
Obligation Is Not Limited By The Duty Of Good Faith 

Contrary to the trial court's rulings, the duty of good faith does not 

limit GMAC's right to demand repayment by EC at any time for any 

reason. 45 Any attempt to rely on the duty of good faith to limit the right to 

make demand under a demand obligation fails as a matter of law. Allied, 

10 Wn. App. at 536 n.5.46 Multiple courts across the country have so 

held.47 A lender has no "good faith" obligation to delay making demand 

because of the borrower's financial difficulties.48 The duty of good faith 

does not limit a creditor's right to call for payment under a "demand 

4S As this Court correctly noted on the prior appeal, the WSA "requires EC 
to repay to GMAC the amounts GMAC advances ' on demand'." GMAC, 20] 0 
WL 4010113, at *1. Likewise, the RLCA "allows GMAC to require full 
payment on demand." Id. 

46 "Although these facts might raise questions as to the bank's business 
judgment, they create no factual issue as to the bank's right to do what it did, and 
so are not material facts. This is particularly so under our interpretation of what 
constituted the agreement between the parties, namely, the terms of the demand 
notes." Allied, 10 Wn. App. at 536 n.5. 

47 See Larson v. Vermillion State Bank, 567 N.W.2d 721, 723 (Minn. Ct. 
App. 1997); Fulton Nat 'I Bank v. Willis Denney Ford, Inc., 269 S.E.2d 916, 918 
(Ga. Ct. App. 1980); Centerre Bank of Kansas City, NA. v. Distribs., Inc., 705 
S.W.2d 42, 47-48 (Mo. Ct. App. 1985); Taggart & Taggart Seed, Inc. v. First 
Tenn. Bank Nat '[ Ass 'n, 684 F. Supp. 230, 235-36 (E.D. Ark. 1988); Mirax 
Chem. Prods. Corp. v. First Interstate Commercial Corp., 950 F.2d 566, 570 (8th 
Cir. 1991). See cases cited in App. A. 

48 "Demand notes with the security agreements here executed indeed put the 
bank in a position where if it takes action, as a practical matter, the ccmpany is in 
trouble because it has lost its financing, but that is the agreement that the parties 
made by appropriate written instruments." Allied, 10 Wn. App. at 534. 
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obligation" because the "very nature" of "demand instruments or 

obligations" "permits call at any time with or without reason.,,49 

Despite this unambiguous precedent, in its first ruling on good 

faith in 2009, the trial court disregarded Allied. App. J. In ruling on this 

summary judgment motion in 2011, the trial court again refused to follow 

Allied and tried to distinguish Allied by suggesting that it involved a 

negotiable instrument unlike the demand obligations in the non~negotiable 

WSA and RLCA contracts. App. B 49:16~50:2. 

The trial court's distinction is unsupported by any authority and is 

reversible error. The "negotiability" of a demand instrument or contract is 

not relevant to the duty of good faith. so What distinguishes negotiable 

49 See cmt. fonner RCW 62A.I ~208. Revised Article I of the UCC was 
approved by the National Conference of Commissioners on Unifonn State Laws 
and The American Law Institute in 200 I, but has not been adopted in 
Washington. Fonner Section 1-208 is now designated as Section 1-309 in 
revised VCC Article I, and this specific sentence in the comment has been 
relocated to the comments to Section 1-309 of revised Article I. Washington 
retained this sentence in its comments to RCW 62A.1-208. More recently, 
Washington revised its Article I of the VCC, eliminating Section 1-208 as of 
June 7, 2012. However, under the savings and application notes to RCW 62A.I-
101, the fonner provisions of Washington's V CC remain the governing law in 
this case. 

50 Mirax Chemical ilIustrates the point. It involved a line of credit 
agreement which provided that '" [d]ebtor promises to pay Secured Party, on 
demand, all or any part of the debit balance at any time.'" 950 F.2d at 568 
(brackets in original). There was no promissory note. Yet the court held that the 
agreement was a "demand obligation" to which the duty of good faith, as 
codified in VCC § 1-208 (now § 1-309), did not apply. ld. at 570; cf Larson, 
567 N.W.2d at 723 (explaining why imposition of a duty of good faith would 
impair the utility of demand instruments and raise the cost of lending); Solar 
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instruments from other contracts is the manner in which rights in 

instruments may be transferred and the defenses an obligor may assert 

against a transferee. See RCW 62A.3-201, 3-305. It is the nature of 

"demand," not "negotiability," that permits call at any time with or 

without reason, and thus excludes any duty of good faith. 

Under Allied, GMAC properly made demand, and no claim of bad 

faith can be based upon GMAC's exercise of that right. 

C. "'The duty [of good faith] exists only 'in relation to 
performance of a specific contract term.",Sl 

As Badgett held, a borrower like EC must show that the lender 

breached a specific contract tenn in bad faith. There is no cause of action 

for bad faith independent of a specific contract term. 52 

In its initial ruling denying replevin, the trial court ignored 

Badgett, and the Commissioner found "probable error." App. C. 

Motors, Inc. v. First Nat'l Bank of Chadron, 545 N.W. 2d 714 (Neb. 1996) 
(same). 

51 Keystone Land & Dev. Co. v. Xerox Corp., 152 Wn.2d 171, 177,94 P.3d 
945 (2004) (quoting Badgett, 116 Wn.2d at 570). 

52 See, e.g., fonner RCW 62A.1-203 cmt. Under the savings and application 
notes to RCW 62A.I-I0l , the fonner provisions of Washington ' s DCC remain 
the governing law in this case. This comment remains part of the Official 
Comment to Section 1-304 of the UCc. ("This section does not support an 
independent cause of action for failure to perfonn or enforce in good faith."); 
Baxter Healthcare Corp. v. o.R. Concepts, Inc., 69 F.3d 785, 792 (7th Cir. 1995) 
("[T]he covenant of good faith and fair dealing is not an independent source of 
duties for the parties to a contract. Instead, the covenant merely 'guides the 
construction of the explicit tenns in the agreement.'" (citations omitted)). 
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Following remand, in opposmg GMAC's summary judgment, EC 

continued to ignore Badgett' s unambiguous rule and did not identify any 

contract term that was breached. 53 

Rather than finding EC's stated position a conclusive 

acknowledgment that EC had no bad faith claim and granting GMAC's 

summary judgment motion, the trial court invented a breach on its own, 

seizing on a heretofore unnoticed contract provision buried in the Fleet 

Sales Amendment, which EC never pled or argued as a basis for its bad 

faith claim. App. B, 50:8-51 :8. 

D. Summary Judgment Requires "Specific Facts," Not 
Speculation By The Trial Judge 

A brief examination of the Fleet Sales Amendment shows why EC 

has never claimed it was breached. The amendment applied to a very 

narrow set of circumstances, i.e., delayed payment in a "fleet sale" of 

vehicles: "any and all vehicles sold or leased, more than one Vehicle per 

individual transaction, to a customer. ,,54 Moreover, the Fleet Sales 

Amendment did not operate unless EC made a specific written request to 

53 See footnote 43, supra. 

54 R. Ex. 7 (emphasis added). This section continues: "and in which the full 
payment thereof by cash or on a properly perfected retail installment contract or 
other security agreement basis is not made contemporaneous with the delivery of 
such Vehicles by Dealer (the' Delayed Payment Vehicles ') . .. . " /d. at I. 
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· 55 GMAC, and GMAC agreed to each such sale. Only then did Paragraph 

8 authorize GMAC to take certain actions. 56 

There was no evidence submitted in the original three-week 

replevin hearing in 2009, or at the summary judgment proceeding in 2012, 

that EC ever made any fleet sales; that EC ever requested GMAC to grant 

the Delayed Payment Privilege; that GMAC ever invoked Paragraph 8; or 

that EC ever asserted that GMAC violated this provision. 57 

Despite the fact that (a) neither the trial judge nor EC set forth any 

"specific facts" showing that GMAC took any such action and (b) EC 

55 The Fleet Sales Amendment required the Dealer to "advise GMAC of 
each and every potential transaction in which Dealer requests GMAC to grant the 
Delayed Payment Privilege .. . " and that "[ s ]uch request shall be made of GMAC 
in writing and on a form of the type and kind provided by GMAC from time to 
time." R. Ex. 7, at 3 (emphases added). The Fleet Sales Amendment further 
stated that "WHEREAS, Dealer has requested the privilege of delaying payment 
of the Vehicle Amount Financed in the limited instances where such financed 
motor vehicles are sold by Dealer to a purchaser for whom both Dealer and 
GMAC have agreed to a delay payment period ('the Delayed Payment 
Privilege'). 

56 Paragraph 8 provides: "GMAC may take such actions as it deems 
appropriate to assure and enforce compliance with this Agreement, including 
requesting, for such purposes, verification from the Dealer's customers the fact 
of delivery, possession, and amount, date, and circumstances of payment of any 
Delayed Payment Privilege Vehicles, and the notification to appropriate persons 
of any security interest, assignment or other claim in the Delayed Payment 
Privilege Vehicles ofGMAC." R. Ex 7. 

57 The absence of any evidence or argument whatsoever on this point is not 
for lack of opportunity: the issue of GMAC's goud faith has been litigated in a 
three-week replevin hearing, and briefed to the trial court, the Court of Appeals' 
Commissioner, and this Court. 
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never even argued that Paragraph 8 was violated, the trial court 

nevertheless ruled as follows: 

In Allied, Peoples Bank just loaned money. But in the 
instant case, GMAC went beyond th(~ financing function 
into areas of management or operations. It claimed, the 
authority to do so pursuant to the following contract term 
[identifying Paragraph 8 of the Fleet Sales Amendment]. 

App. B 50:6-22 (emphasis added).58 No evidence supports this conclusory 

assertion. 

It is reversible error to deny summary judgment, and send a case to 

trial, based upon events that never took place. Moreover, such action 

ignores the basic rules and purpose of the summary judgment procedure. 

It is black-letter law that the responding party to a summary judgment 

motion "must set forth specific facts" showing that there is a genuine issue 

for trial. CR 56( e). 59 If that party cannot do so, summary judgment 

58 The trial court asserted that "[Paragraph 8] allows GMAC to assert its 
control over the dealer's operation. Pursuant to this global grant of authority, 
GMAC took the following actions." App. B 51 :3-6. The trial judge then 
proceeded to relist many of the alleged breaches of the parties' contract he had 
listed in his first ruling, but this time he asserted that they were all adions taken 
under Paragraph 8 of the Fleet Sales Amendment. 

59 After the moving party has submitted adequate affidavits, the burden 
shifts to the non-moving party to set forth specific facts sufficiently rebutting the 
moving party's contentions and disclosing the existence of a material issue of 
fact. Seven Gables Corp. v. MGMlUA Entm'tCo., 106 Wn.2d 1, 12-13,721 P.2d 
1 (1986). 
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should be granted to avoid a "useless trial.,,60 Neither the responding 

party nor the trial court can rely "merely on conclusory allegations, 

speculative statements or argumentative assertions.,,61 There is no purpose 

to have a trial except where actual, material facts show a genuine issue in 

factual dispute that can only be resolved by a trial. 

Here, that fundamental purpose of summary judgment was entirely 

ignored. The trial judge invented an argument favoring EC that was not 

based upon anything EC had ever argued, premised his entire ruling upon 

that argument, and first revealed this incorrect rationale only after oral 

argument had concluded (thus denying GMAC any opportunity to 

respond).62 

And this is not the only instance of the trial judge relying on 

invented arguments favoring EC in this case which were not presented by 

EC. In 2009, the trial judge framed an argument favoring EC-an 

60 "The purpose of summary judgment is to avoid a useless trial when there 
is no genuine issue of any material fact." Olympic Fish Prods., Inc. v. Lloyd, 93 
Wn.2d 596,602,611 P.2d 737 (1980). 

61 Las v. Yellow Front Stores, Inc., 66 Wn. App. 196, 198, 831 P.2d 744 
(1992); e.g., In re Morris, 260 F.3d 654,665 (6th Cir. 2001); S. Cal. Gas Co. v. 
City of Santa Ana, 336 F.3d 885, 889 (9th Cir. 2003) (The "party opposing 
summary judgment must direct [the court's] attention to specific triable facts."). 
"[T]he non-movant must identifY specific evidence in the record and articulaie 
the manner in which that evidence supports that party's claim." Johnson v. Deep 
E. Tex. Reg 'I Narcotics Trafficking Task Force, 379 F.3d 293, 301 (5th Cir. 
2004). 

62 App. B 48:3-4 ("I have some prepared remarks ... "). 
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argument that EC had not previously asserted-and based part of his 

replevin ruling on speculation rather than facts found in the record. 63 

E. The Trial Court Erred In Finding That GMAC Engaged In 
Management Or Operations, Not Just Financing 

The trial court's purported justification for its refusal to follow 

Allied and Badgett was that "GMAC went beyond the financing function 

into areas of management or operations," rather than just lending money 

as the creditor in Allied had done. App. B 50:6_8.64 

This conclusion lacks both a legal and factual basis. It is common 

and proper for commercial lenders to take steps similar to those GMAC 

took here to encourage borrowers to shore up their failing or financially 

63 In the 2009 replevin proceedings, the trial court introduced its "false 
targets" theory in an extended cross-examination of a GMAC witness by the trial 
judge himself. RP Vol. IX 131-146; App. J. In short, the trial court speculated 
that GMAC withheld material infonnation related to GMAC's proposed loan 
modification, i.e., that the "deadline and conditions necessary to maintain the 
wholesale credit lines were no longer valid at the time they were made in July 
2008," and speculated that GMAC knew that even if EC met its demands for 
$800,000 of additional capital and a personal guaranty from Reggans, EC could 
not meet an undisclosed "3-1 debt equity ration [sic] established during GMAC's 
sophisticated analysis of EC's business." But this was pure speculation by the 
trial judge about what GMAC would have done if EC had met GMAC's 
demands, because Reggans never agreed to a personal guaranty, and EC never 
infused an additional $800,000 of working capital into the business. Then, as 
now, the trial judge himself devised an argument favoring EC not originally 
asserted by EC and based it upon speculation, not "specific facts." 

64 The trial court did not explain how GMAC's alleged complete takeover of 
EC had escaped the attention of everyone-in particular EC-in the three-week 
replevin hearing conducted in 2009. 
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distressed businesses. 65 Claims that a commercial lender improperly 

interfered with a borrower's management or operations require more than 

a showing that the lender acted to protect its loan: the lender must act to 

control the day-to-day management of the borrower. FAMM Steel, Inc. v. 

Sovereign Bank, 571 F.3d 93, 103 (Ist Cir. 2009).66 EC presented no 

evidence to show that GMAC controlled EC's day-to-day management or 

operations.67 

To be sure, when EC refused or failed to Improve its capital 

position or provide the additional security, GMAC might have 

immediately exercised its right to demand payment. But "[a] creditor's 

exercise of its right to declare a loan in default or to forbear from taking 

65 EC's financial condition had been rapidly deteriorating for over a year. 
GMAC notified EC of its concerns and requests in person, by telephone calls 
(June), and then in a writing (July 31). GMAC gave EC a 90-day deadline, then 
extended the deadline another six weeks before making demand-which, under 
its contract, GMAC could have done at any time for any reason. 

66 Accord First Sec. Bank & Trust of Miles City v. VZ Ranch, 807 P.2d 
1341, 1344-45 (Mont. 1991); First Nat 'I Mont. Bank of Missoula v. McGuinness, 
705 P.2d 579, 585-86 (Mont. 1985). 

67 Of the acts the trial court characterized as "management or operations," 
several were requests that EC increase its capitalization, sell more cars, or take 
other steps to solidify its financial condition. See App. B. at 51. Contrary to the 
trial court's reasoning, these requests were normal responses by a lender in 
dealing with a borrower's deteriorating financial condition. Such requests did 
not remotely constitute GMAC taking over EC's management or operations. See 
Star Bank, N.A. v. Mgmt. Techs., Inc., 590 N.E.2d 298,300 (Ohio Ct. App. 1990) 
(given borrower's eroding financial condition, there was nothing wrongful m 
lender's requesting personal guaranty from its owner). 
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such action only upon a debtor agreeing to certain modifications in the 

agreement is not 'wrongful conduct' .... ,,68 

Moreover, other GMAC actions cited by the trial court were 

expressly authorized by the parties' agreements and so cannot provide a 

basis for finding that GMAC exercised improper control over EC's 

business operations constituting a breach of good faith. 69 Among these 

acts are GMAC's audits of EC's business records and inventory;70 

GMAC's suspension, termination, and demand for full repayment ofEC's 

credit lines;71 and GMAC's demands that EC pay $10,000 per month 

under the RLCA. 72 These contractual provisions are standard loan terms 

68 Glenfed Fin. Corp. v. Penick Corp., 647 A.2d 852, 857 (N.J. Super. Ct. 
App. Div. 1994); accord Reger Dev., LLC v. Nat'/ City Bank, 592 F.3d 759, 766 
(7th Cir. 2010) ("The bank's decision to hold off on taking full advantage of its 
legitimate powers until it could discuss less painful possibilities with its customer 
is not an impennissible threat and cannot give rise to any suit for breach."). 

69 See Badgett, 116 Wn.2d at 570 ("[T]here cannot be a breach of the duty of 
good faith when a party simply stands on its rights to require performance of a 
contract according to its tenns."). . 

70 The WSA provides that "GMAC shall at all times have the right of access 
to and inspection of the vehicles and the right to examine our [EC's] books and 
records pertaining to the vehicles." R. Ex. 3. See, e.g., Fulton Nat'f Bank, 269 
S.E.2d at 917. 

71 As already noted, both the RLCA and WSA were payable on demand. R. 
Exs. 3, 6, 8. Under Allied and Badgett, calling those lines of credit due, 
demanding payment, and exercising GMAC's rights in collateral [.Jr the lines 
cannot constitute a breach of the duty of good faith. Also, these acts occurred 
after EC had defaulted. "When the borrower is in default, that necessarily alters 
the contours of the covenant of good faith and fair dealing." FAMM Steel, 571 
F.3d at 101. 

72 The RLCA required EC to pay monthly the amount set forth in the billing 
statement that GMAC sent EC, thereby authorizing GMAC to set the monthly 
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m many commercial loans, and their exerCIse does not constitute an 

improper intrusion into EC's management. Simple enforcement of 

ordinary commercial loan terms to which EC agreed does not and cannot 

constitute bad faith.73 

v. REQUEST FOR REMAND TO DIFFERENT JUDGE 

GMAC respectfully requests that this Court remand this case to a 

different trial judge in order to safeguard the appearance of fairness. 

Parties to a case are entitled to a judge who appears to be, and is, 

impartial. Hyundai Motor Am. v. Magana, 141 Wn. App. 495, 523, 170 

P.3d 1165 (2007), rev'd on other grounds, 167 Wn.2d 570, 220 P.3d 191 

(2009). In order to support an appearance of impartiality claim, the 

complaining party must submit proof of actual or perceived bias. ld. 

The trial court's refusal to apply Allied and Badgett has now 

resulted in two discretionary review motions; in both, GMAC showed that 

the trial court committed "probable error." The record also shows that the 

trial judge has, on two separate occasions, invented theories of liability, 

neither of which were advanced by EC, in order to deny GMAC relief. 

payment. R. Ex. 8. The RLCA also made the entire debt payable immediately 
on GMAC's demand. RLCA ~ l(d)(ii)(A), (C). The WSA required EC to pay on 
GMAC's demand. R. Ex. 3. See Diversified Foods, Inc. v. First Nat'/ Bank of 
Boston, 605 A.2d 609, 613-14 (Me. 1992) (removal of collateral from line of 
credit base is not breach of good faith). 

73 See R. Ex. 69. 
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These theories were based upon the trial judge's factual speculation and 

his refusal to follow Allied or Badgett. The circumstances of the trial 

judge's rulings show that he believes, regardless of the facts or law-in 

fact contrary to the facts and the law- that GMAC acted wrongfully. In 

short, having so concluded in the initial replevin hearing, the trial judge is 

unwilling to change his mind. He is unwilling and/or unable to apply the 

governing law to the facts and has demonstrated that he cannot set aside 

his previously expressed opinion that GMAC acted in "bad faith." 

In Saldivar v. Momah, 145 Wn. App. 365, 186 P.3d 1117, 

reconsideration granted in part, 2008 Wn. App. Lexis 2216 * 3 (2008), 

rev. denied, 165 Wn.2d 1049, 208 P.3d 555 (2009), the appellate court 

remanded the case to a different trial judge, reasoning that "in t.he interest 

of the appearance of fairness, a new superior court judge should conduct 

further proceedings on remand where it appears that a trial court judge will 

have difficulty setting aside a previously expressed opinion." 

[w]here a trial court judge appears to have difficulty setting 
aside a previously expressed opinion, we will appoint a 
new judge to preserve the appearance of fairness. 

As noted, the present case is materially similar to Saldivar and the cases 

cited in Saldivar. In re Custody of R., 88 Wn. App. 746, 762, 947 P.2d 

745 (1997); McSherry v. City of Long Beach, 423 F.3d 1015, 1023 (9th 

Cir. 2005). 
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At the conclusion of the summary judgment hearing in this case; 

after reading his prepared ruling into the record, the trial judge stated, 

"[S]o that's the way I see it. And I've seen it that way for a while.,,74 The 

trial judge has made it clear that he cannot set aside his view of the case 

regardless of contrary facts and law. Under these circumstances, remand 

to a different trial judge is necessary to preserve the appearance of 

fairness. 

VI. CONCLUSION 

For the foregoing reasons, the trial court's order denying GMAC's 

motion for summary judgment should be reversed, and this case should be 

remanded to a different trial court judge to enter summary judgment as 

GMAC requested and for further proceedings. 

Dated thisd-~ day of January, 2013. 

STOEL RIVES LLP 

74 6 App . B 5 :25-57: 1. 

-27-
71318390.1 0049224-00001 



APPENDIX 

INDEX 

APPA Cases referenced in footnote 47. 

APPB Order Denying GMAC's Motion for Summary Judgment, 

CP20 
entered on February 7, 2012 (including pgs 46-57 of the 
Trial Court's Oral Ruling attached to the Order) 

49: 16-50:21 50:6-221 50:6-51 :81 50:6-81 51 :2-8/ 51 :3-61 
51:9-18/51:19-22/52:11-15/ 52:7-10/52:16-53:4/53:8-
54:31 54:4-201 54:21-55: 121 55 : 13-56:3/56:4-7 

APPC Commissioner's Ruling Granting Motion for 

CP 250 Ex D 
Discretionary Review - June 5, 2009 

APPD GMAC's Motion for Summary Judgment to Dismiss 

CP 506 
Everett Chevrolet Inc's Bad Faith Claims 

APPE Declaration of R. Michele Smith - 2009 

Supp CP 

APPF Declaration of Jeffrey Beaver in Opposition to GMAC's 

CP78 
Motion for Summary Judgment - December 5,2011 

EXHIBIT 4: Decl. of John B. Reggans III in Opposition 
to Debtors' Motion for Rejection of Executory Contract & 
Unexpired Leases with Dealer Everett Chevrolet 

APPG Oral Argument Transcript (Verbatim Report of 
Proceedings, Vol. 1 - January 5, 2012) 

3 I : 14-2 1/ 32: I 1-13 

APPH [Everett Chevrolet's] Answer, Affirmative Defenses and 

CP 229, 526 
Counterclaims - Feb. 18, 2009 

Everett Chevrolet's Answer, Affirmative Defenses & 
Counterclaims - Nov. 28, 2011 
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APPI Everett Chevrolet's Opposition to Motion for Summary 

CP58 
Judgment - Dec. 5,2011 

APPJ April 11, 2009 Verbatim Report of Proceedings 

CP 250 Ex F 
(Replevin Hearing Oral Ruling) (Judge Lucas) 

APPK GMAC v. Everett Chevrolet, Inc., et at., 2012 Wash. App. 
LEXIS 2032 

CP 250 Ex B Replevin Exhibits 

R. Ex. 1 July 31, 2008 GMAC letter to Reggans . 

R. Ex. 2 Security Agreement 

R. Ex. 3 Wholesale Security Agreement 

R. Ex. 6 Amendment to Wholesale Security Agreement 

R. Ex. 7 Agreement Amending the Wholesale Security Agreement 
& Conditionally Authorizing the Sale of new Floor Plan 
Vehicles on a Delayed Payment Privilege Basis 

R. Ex. 8 Revolving Line of Credit Agreement 

R. Ex. 9 Nov. 25, 2008 GMAC letter to Reggans 

R. Ex. 10 December 9 flooring of additional vehicles 

R. Ex. 13 Restraining Order 

R. Ex. 14 Dec 16 Audit Action Items for Dealership 

R. Ex. 23 US Bank Cashier's Checks 

R. Ex. 32 December 11 flooring of additional vehicles 

R. Ex. 52 EC Sold out of Trust Worksheet 1/7/09 
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R. Ex. 54 EC Debt calculation; collateral value calculation 

R. Ex. 56 Demand for Payment Change 

R. Ex. 66 August 22 Audit Action Items for Dealership 

R. Ex. 69 October 16, 2008 letter to ECIJohn Reggans 

R. Ex. 76 Dec. 8, 2008 GMAC letter to Reggans suspending 
wholesale credit line 

R. Ex. 77 Dec. 15,2008 GMAC letter to Reggans terminating 
wholesale credit lines 

R. Ex. 79 EC Nov Financial Operating Report 

R. Ex. 88 August 22 Wholesale Audit and notification letter 

R. Ex. 89 Sept 23 Wholesale Audit and notification letter 

R. Ex. 90 September Wholesale Audit and notification letter 

R. Ex. 91 October 27 Wholesale Audit and notification letter 

R. Ex. 105 Declaration ofCyndy Christie, Branch Manager, U.S. 
Bank 

Reports of Proceedings 

RP VOL. I 18: 17-20: 16/ 20:20-23 :9/ 24 : 13-32:25/ 25: 16-26:91 
39:23-47 :21 / 44:3-171 51:23-52: II I 119:2-120: 141 
140:7-141 :10 

RP VOL. II 33:24-38:15 

RP VOL. III 4:23-25/ 7:19-8:2/ 10:2-12/ 12:4-13:3/ 15 :18-17:101 
18:1-15 

RP VOL. VI 27: 14-30:22 
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60:19-67:24/ 64:9-10164:1-65:12 

-

RP VOL. VIII 5:10-9:1 / 9:2-16 

RP VOL. IX 131-146 

RP VOL. X 99:7-100:13/ 100:1-7/103:17-23/ 103:19-211 
104:3-9/ 105 :4-5/ 125:1-7 

RP VOL. XIII 100:1-25/ 100:18-101:3/ 118:5-16 

RP VOL. XIV 45:4-46 :6/ 46:21-47:7 
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Appendix A 

Because one of the primary purposes of the UCC is to create a uniform 
national body of commercial law, the decisions of other courts on UCC 
issues are relevant precedent in Washington. See RCW 62A.l-l 03(a)(3); 
Larson v. Vermillion State Bank, 567N.W.2d 721, 724 (Minn. App. 
1997). Zeno Buick-GMC Inc. v. GMC Truck & Coach, 844 F. Supp. 
1340, 1350 (E.D. Ark. 1992); Coffee v. GMAC, 5 F. Supp. 2d 1365 (S.D. 
Ga. 1998); Solar Motors, Inc. v. First Nat'l Bank of Chadron, 545 
N.W.2d 714 (Neb. 1996); Taggart & Taggart Seed, Inc. v. First Tenn. 
Bank Nat 'I Ass'n, 684 F. Supp. 230,235-36 (E.D. Ark. 1988), affd, 881 
F .2d 1080 (8th Cir. 1989); Kham & Nate's Shoes No.2, Inc. v. First Bank 
of Whiting, 908 F.2d 1351, 1357-58 (7th Cir. 1990); Dominion Bank, 
N.A. v. Moore, 688 F. Supp. 1084, 1086-87 (W.O. Va. 1988); Spencer 
Cos. v. Chase Manhattan Bank, N.A., 81 B.R. 194, 199 (D. Mass. 1987); 
Pavco Indus., Inc. v. First Nat 'I Bank of Mobile, 534 So. 2d 572, 576-77 
(Ala. 1988); Flagship Nat 'I Bank v. Gray Distribution Sys., Inc., 485 So. 
2d 1336, 1340 (Fla. Dist. Ct. App.), review denied, 497 So. 2d 1217 (Fla. 
1986); Fulton Nat 'I Bank v. Willis Denney Ford, Inc., 269 S.E.2d 916, 
918-19 (Ga. Ct. App. 1980); Centerre Bank of Kansas City, N.A. v. 
Distribs., Inc., 705 S.W.2d 42,46-48 (Mo. Ct. App. 1985); Simon v. N.H. 
Savs. Bank, 296 A.2d 913, 915 (N.H. 1972); Mirax Chem. Prods. Corp. 
v. First Interstate Commercial Corp., 950 F.2d 566, 570 (8th Cir. 1991) 
(good-faith obligation arising under UCC does not apply to demand 
instruments); Henning Constr., Inc. v. First E. Bank & Trust Co., 635 So. 
2d 273 (La. Ct. App.), writ denied, 642 So. 2d 870 (La. 1994); Waller v. 
Md. Nat'/ Bank, 620 A.2d 381 (Md. Ct. Spec. App.), cert. granted, 
judgment vacated on other grounds and remanded, 631 A.2d 447, and 
cert. granted, 631 A.2d 451 (table) (Md. 1993). 
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5 

6 

FILED 
FEB 072012 

SONYA KRASl(f 
SNO~~STY ClERI< 

H CO. WASH. 

7 

8 

SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

9 GMAC, a Delaware corporation, 

10 Plaintiff, 

II vs. 

12 EVERETT CHEVROLET, INC., a Delaware 
corporation; and JOHN REGGANS and JANE 

13 DOE REGGANS and their marital community, 

14 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

15 --------------------------~--) 

16 ALLY FINANCIAL INC., a Delaware 
corporation, 

17 
Plaintiff, 

18 

) 
) 
) 
) 
) 
) 

JOHN REGGANS, an individual; and the ;marital) 
19 community of JOHN REGGANS and ) 

CARMENL YDIA REGGANS, husband and ) 
20 wife, ) 

21 

22 

Defendants. 
) 
) 

----------~------------------) 

No. 08-2-10683-5 

ORDER DENYING GMAC'S MOTION FOR 
SUMMARY JUDGMENT 

No. ] 1-2-08883-7 

THIS MATTER came before the Court on January 5, 2012 on GMAC's Motion for 
23 

24 

25 

26 

Summary Judgment. In adjudicating this motion, the Court heard oral argument by counsel and 

reviewed the following pleadings: 

ORDER DENYING GMAC'S MOTION 
FOR SUMMARY JUDGMENT -- I 

11I43949-1702702uoc 

GRAHAM & DUNN PC 

Picr 70. 2801 ,\J"kan Way - Suite 300 
SC3lrie. Washington 98121-1128 

(206) 624-8>OO/Fll: (206) 340-9599 



I. GMAC's Motion for Summary Judgment to Dismiss Everett Chevrolet Inc's Bad 

2 Faith Claims; . 

3 2. Declaration of John Glowney in Support of GMAC's Summary Judgment Motion 

4 to Dismiss Bad Faith Claims, and exhibits thereto; 

5 

6 

3. 

4. 

. Everett Chevrolet's Opposition to Motion for Summary Judgment; and 

Declaration of Jeffrey Beaver in Opposition to GMAC's Motion for Summary 

7 Judgment and exhibits thereto. 

8 5. GMAC'sReply Brief in Support of Summary Judgment Dismissing Bad Faith 

9 Claims. 

10 6. Argument of Counsel. 

II IT IS HEREBY ORDERED THAT for the reasons articulated in the Court's oral ruling as 

12 set forth in the excerpt of the Verbatim Report of Proceedings dated January 5, 2012, pages 46 

13 through 57 appended hereto as Exhibit A, GMAC'S Motion for Summary Judgment is DENIED. 

14 

15 

16 

DONE IN OPEN COURT this ___ day of February, 2012. 

17 

18 

19 

PRESENTED BY: 

20 Jeffrey A. Beaver, WSBA# 16091 
Email: jbeaver@grahamdunn.com 

21 Attorneys for Defendants 

22 APPROVED AS TO FORM; 
23 NOTICE OF PRESENTATION WAIVED: 

24 

25 

26 

STOEL RlVES LLP 

~ 
12652 
Ally Financial Inc. 

ORDER DENYING GMAC'S MOTION 
FOR SUMMAR Y JUDGMENT _. 2 

m4J949-1702702.doc 

Hon. Eric Z. Lucas 

GRAHAM & DUNN PC 

Pier 70, 2801 Alaskan W'y - Suik 300 
Seattle; Washington 98121-1128 

(206) 624·8300/fax: (206) 340·9599 
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7 Judgment and exhibits thereto. 
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9 Claims. 

10 6. Argument of Counsel. 
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12 set forth in the excerpt of the Verbatim Report of Proceedings dated January 5,2012, pages 46 

13 through 57 appended hereto as Exhibit A, GMAC'S Motion for Summary Judgment is DENIED. 
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3 
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8 
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10 

11 

12 

13 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SNOHOMISH 

GMAC n/k/a Ally Financial 
Inc, a Delaware 
Corporation, 

Plaintiffs, 

vs. 

EVERETT CHEVROLET, INC., A 
DELAWARE CORPORATION, 
Et alp 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Cause No. 08-2-10683-5 

VERBATIM REPORT OF PROCEEDINGS 
VOLUME I 

14 BE IT REMEMBERED that on 5th day of January, 2012, the 

15 above-entitled and numbered cause came on for Summary 

16 Judgement before JUDGE ERIC Z. LUCAS, Snohomish County 

17 Superior Court, Everett, Washington. 

18 A P PEA RAN C E S 

19 
For the Plaintiff 

20 

21 For the Defendant 

22 

23 REPORTED BY: 

JOHN E. GLOWNEYand 
DONALD CRAM 

JEFFREY BEAVER 

DIANA NISHIMOTO. OFFICIAL COURT REPORTER 
24 SNOHOMISH COUNTY COURTHOUSE 

3000 EVERETT. WA 98201 
25 PHONE (425)388-3281 

CSR. 3222 
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1 

2 

3 

4 

5 

6 

7 

THE COURT: That's okay, I know what you were 

talking about, 

MR. BEAVER: Footnote two. 

THE COURT: I was just being me. 

MR. BEAVER: Fo r the record, can I read iP 

THE COURT: If you like, go ahead. 

MR. BEAVER: Liebergesell held only that the 

8 duty -- wThe duty to disclose relevant information to a 

9 contractual party [during negotiation] can arise as a 

10 result of the transaction itself within the partie's 

11 general obligation to deal in good faith." And that has 

12 not been repealed. 

13 THE COURT: And for the record, that 1 anguage is 

14 just about a perfect quote from the actual case. And the 

15 actual case quote is, and I think I cited thi~ in my oral 

16 decision, "The law has not yet acknowledged a general 

17 requirement of full disclosure of all relevant facts in 

18 all business relationships. However, it is clear from 

19 these cases that the duty to disclose relevant information 

20 to a contractual party can arise as a result of the 

21 transaction itself within the parties' general obligation 

22 to deal in good faith." 

23 And then it says, "See restatement section 472," And 

24 that is what I call the blessing. And to understand what 

25 that particular positive affirmation means, you have to go 

46 



1 read restatement 472. And have fun, if you want to do 

2 that. 

3 

4 

5 wanted to 

6 

MR . GLOWNEY: Your Honor, may I --

THE COURT: Was there anything else that you 

MR. GLOWNEY: There is, I would just follow up 

7 on, I would like to indicate what is here, the footnote 

8 472 in part. An~ that's down in footnote two, and they 

9 talk about the~e is no privilege of non disclosure by a 

10 party who knows the other party is acting on a mistake --

11 THE COURT: Oh, yeah, they cited a couple parts 

12 of it, they didn't cite it all. 

13 MR. GLOW N E Y : Rig h t. We 11, the sea ret h eon e s 

14 they cited, so I assume that's the ones we are referring 

15 to. And the mistake, if mutual, would render voidable a 

16 transaction caused by relying thereon, a transaction would 

17 render voidable a transaction caused by relying thereon~ 

18 And that's what I wanted to get to. So that's just the 

19 follow up on my point there, your Honor. 

20 

21 

22 

23 

24 

25 

to. 

much. 

THE 

Okay. 

MR. 

THE 

MR. 

Thank 

COURT: 

GLOWNEY: 

COURT: 

GLOWNEY: 

you, your 

I understand what 

Unless the Court 

I don't. 

I appreciate your 

Honor. 

you are getting 

has questions. 

attention very 

47 
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1 THE COURT: I don't. 

2 All right. So interestingly enough. I see this 

3 slightly differently than you guys do . And I have some 

4 prepared remarks. and I want to sort of preface this by. 

5 you know, making the observation by on a summary 

6 judgment motion the facts are given an inference in favor 

7 of the non moving party. 

8 So under this summary judgment motion the issue could 

9 be stated as follows: 

10 Does the statutory duty of good faith and fair dealing 

11 apply to a financing contract that has a demand provision? 

12 Instructive on this point is the case of Allied Sheet 

13 Metal Fabricators vs. People's Bank of Washington. In 

14 that case, the Court stated with the concept of demand 

15 instruments "We are of the opinion that Allied's assertion 

16 of breach of contract is based on a misconception of what 

17 constituted the agreement between the parties. Allied 

18 apparently believes that the general written security 

19 agreement between the parties constituted a contract 

20 guaranteeing continued financing which could not be 

21 terminated without a formal declaration of default 

22 pursuant to that agreement. even though the loans in 

23 question were all based on ~emand promissory notes. 

24 We are persuaded that the trial court. based upon the 

25 undisputed facts. correctly interpreted the nature of the 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

agreement between the parties and that agreement is 

expressed on the face of the demand note. I n short, the 

provisions of the security agreement are irrelevant and 

simply not applicable to the actions of People's 

challenged by Allied , because such actions were based on 

the uncontroverted terms of the demand note . 

In this connection, contrary to appellate's contention , 

the mere fact that People's had provided financing to 

All.ied continuously since 1968 affected no change in the 

terms of the demand note, and did not alter the rights the 

parties hereby created . Allied failed to set forth any 

facts which indicate a commitment by People's for 

continued financing or e~tension of credit and therefore 

the demand note which indicate the contrary are 

controlling." 

So in other words , the Allied case is an example of 

pure bank financing. The bank issues demand notes and 

then can call them without notes. The Allied court did 

not rely on the terms of the security agreement. calling 

it irrelevant . 

In the instant case, there are no demand notes . The 

only thing that exists in this relationship is the various 

security agreements, where you identified the wholesale 

security agreement with all of its various amendment s or 

revolving line of credit agreement. The security 

49 
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1 agreements are contracts with demand provisions. not 

2 notes . 

3 I use the term pure financing, because there i~ a 

4 difference between what People ' s Bank does and Allied and 

5 what GMAC did here. 

6 In Allied. People's Bank just loaned money. But in the 

7 instant case. GMAC went beyond the financing function into 

8 areas of management or operations . It claimed the 

9 authority to do so pursuant to the following contract term 

10 from the agreement amending the wholesale security 

11 agreement and conditionally authorizing the sale of new 

12 floor plan vehicles on a delayed payment privilege basis, 

13 sub paragraph eight, which says, "GMAC may take such 

14 actions as it deems appropriate to assure and enforce 

15 compliance with this agreement, including requesting for 

16 audit purposes verification from dealer's customers, the 

17 fact of delivery. possession and amount, date and 

18 circumstances of payment of any delayed payment privilege 

19 vehicle and the notification to appropriate persons or of 

20 any security interest assignment or any other claims in 

21 the delayed payment privilege for vehicles of GMAC . " 

22 That's the end of this section of the contract . 

23 This term is not a financing term. This contract term 

24 gives GMAC the authority to "take such actions as it deems 

25 appropriate to assure and enforce compliance of this 



51 

agreement." 

2 This is part of the wholesale security agreement, but 

3 it is not remotely related to a demand provision. It 

4 allows GMAC to assert its control over the dealer's 

5 operation. Pursuant to this global grant of authority· 

6 GMAC took the following actions. Many of these actions 

7 directly involve GMAC in the management or operation of 

8 Everett Chevrolet. These actions are as follows: 

9 First, a target for cash injection is set that can 

10 either not be reached, or if it is reached, will not bring 

11 ECl into compliance with the policy metric of a three to 

12 one debt equity ratio. 

13 Next is the communication to ECl is that the break even 

14 is in units, and that he needs to sell more units to meet 

15 GMAC's goal. ECI is also told that they need to decrease 

16 their inventory, and when the Court asked what this means, 

17 she said, sell more cars. Sell more cars is not a 

18 financing directive~ it is a management one. 

19 Next is the $500 audit charge. Then there is the 

20 $10.000 principle reduction charge. This is a way of 

21 controlling the business's working capital. not mere 

22 financing, and it is a management issue. 

23 Then the revolving line of credit is suspended here in 

24 Exhibit 69 a letter from Michelle Smith dated 

25 October 16th, 2008 , while at the same time the interest 



52 

1 rate is increased from Libor plus 300 points to Libor plus 

2 600, an increase of a hundred percent. All past credit 

3 decisions were based on ECI's performance. But this one 

4 is based, from the language of her letter , on "market 

5 conditions" without indicating what metric in the market 

6 is being used. 

7 If the dealer fails to sign the interest rate ~mendment 

8 then GMAC indicates it will terminate t~e revolving line 

9 of credit. Here again, this directly involves GMAC in the 

10 management of the business. 

11 Next is the inventory reduction charge billed out at 

12 over $170,000. It comes directly out of working capital 

13 without being earned. The calculation of the sum has no 

14 metric and appears completely arbitrary. Again. this is a 

15 management issue. 

16 Then there is the November refusal to floor 

17 unencumbered new and used vehicles at the dealer's request 

18 when it would have had maximum positive affect on the 

19 dealer in response to the dealer's efforts to be proactive 

20 and avoid being out of trust. followed by the decision in 

21 December to allow flooring, after audits found ECl to be 

22 out of trust. 

23 This action violated GMAC's own rule as testified to by 

24 Ms. Smith that no flooring would be done once the floor 

25 plan was suspended. But in the December case, the 
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1 flooring helps GMAC by obtaining more of ECI's assets and 

2 harms the dealer because only his earlier proactive 

3 approach in November would have enabled him to avoid the 

4 out of trust position in December. 

S These actions deeply involve GMAC in day-to-day 

G tactical management decisions, and these decisions were 

7 made in favor of GMAC to the detriment of ECI. 

S The three day agreement rule in this context is used to 

9 limit working capital . When the business most needs 

10 flexibility. the rule is strictly. if not arbitrarily 

11 enforced. This rule is not uniform among dealers. Some 

12 have a five day business day agreement rule . And there 

13 was no testimony in the record concerning how it was 

14 applied. 

15 The sales date determined by GMAC is arbitrary. Pedram 

16 Davoudpour testified that when there was a dispute about 

17 the sales date , then they would negotiate it with the 

18 dealer . However. it was clear from the testimony that 

19 there was no negotiating with Mr. Vick or Mr. Ted 

20 Modrzejewski . The date is applied in an arbitrary manner 

21 because cars are considered sold before the deals closed 

22 and were funded . Even known unwinds are included in the 

23 audits as due and payable . This limits working capital 

24 because it requires the dealer to fund the GMAC floor plan 

25 out of hi s working capital rather than out of the sale. 
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1 A dealer with five day remit will have a distinct 

2 advantage here over one who has a three day remit . Again, 

3 this is day-to-day management, not mere financing. 

4 Audits taking place on a daily basis also limit working 

5 capital. All the employees testified that the daily 

6 audits interfered with their performance. They testified 

7 that it reduced sales. These are facts in the record and 

8 are clearly management issues unrelated to financing. 

9 Inefficient performance diminishes working capital because 

10 employees must be paid who are not achieving peak 

11 performance. 

12 Mr . Jaffe testified that GMAC was on site interfering 

13 with the business operation from November 14th, 2008 until 

14 he left on January 28th, 2009. He testified that during 

15 this time "There was not one day when they were not 

16 physically on the premises". He testified that the 

17 customers overheard their conversations when they would 

18 come into his office and demand information. 

19 This testimony is contrary to GMAC witness' who said 

20 they were polite and asked employees to step out . 

21 On December 4th, this is from hearing exhibit 56, the 

22 demand on the open account severely impacted not only 

23 working capital, but the dealer's cash position by 

24 diverting and freezing these critical funds. On December 

25 15th GMAC demanded payment on all credit lines with a 
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1 deadline of March 19th. On December 19th GMAC demanded 

2 immediate payment of all credit lines referenced in the 

3 letter of December 15th, 2008. These two actions coming 

4 within days of each other did not make sense~ unless they 

5 were intended to stop his investment from Motor's Holding. 

5 This is an inference allowed from the facts in the record. 

7 On December 30th GMAC acquired the temporary 

8 restraining order that shut the business down for two 

9 weeks. Demand notices went to financing institutions and 

10 this action stopped all financing of sales until relief 

11 was granted by the Court on January 15th, 2009, by Judge 

12 Allendoerfer. 

13 Now, these acts identified in the Court's oral decision 

14 are actions per the above contract clause. Given that 

15 these acts of bad faith are directly related to a contract 

15 provision, and the provision is not a demand or financing 

17 provision but rather is "A management of dealer control 

18 provision." This Court finds that Badgett vs . Security 

19 State Bank is not controlling in this analysis . 

20 don't think anyone disputes that the clause gives 

21 GMAC unfettered authority to come in and control dealer 

22 operations in order to "assure and enforce compliance with 

23 this agreement . " 

24 However, this contract term is not a demand provision, 

25 and as such must be in compliance with the statutory UCC 
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1 duty of good faith and fair dealing of "honesty in fact 

2 and the observance of the reasonable commercial standards 

3 of fair dealing . " 

4 These inferences in favor of ECI show that GMA( 

5 injected itself into the day-to-day management of ECI and 

6 then managed it into a default position. then GMAC made 

7 its demand. 

8 It is this Court's view those efforts. at least for 

9 purposes of summary judgment, show disputed material facts 

10 with regard to GMAC's actions under the wholesale security 

11 agreement . These acts. if true as construed, indicated a 

12 violation of statutory covenant of good faith and fair 

13 dealing, because it is obviously unfair to manage an 

14 owner's business in favor of the manager to the owner's 

15 detriment . As such GMAC and Allied's motion for summary 

16 judgment is denied. 

17 Okay. What next? 

18 MR . BEAVER: Shall we prepar~ an order, your 

19 Honor? 

20 THE COURT: Su re . 

21 MR. GLOWNEY: I think that was the only matter 

22 on the Court's docket for this case. 

23 

24 

25 

THE COURT: 

MR. GLOWNEY: 

THE COURT: 

For today? 

For today, your Honor. 

Yeah, for today. Okay. 50 that's 
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1 how 1 see it. And I've seen it that way for a while. 

2 The briefing showed the need to identify a contract 

3 term, but I don't think that's hard. There is lots of 

4 that's one, there is many global terms like that, that 

5 give GMAC sort of carte blanch to do whatever it wants, 

6 and GMAC did that in this case. So anything else? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Okay. Court's at recess . 

(Proceedings concluded.) 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGT(}f.j;C:J;Ci2,'TED 
DIVISION ONE 

GMAC, a Delaware Corporation, ) 

Petitioner, 

v. 

EVERED CHEVROLET, INC., 
a Delaware Corporation; and 
JOHN REGGANS and JANE 
DOE REGGANS and their 
marital community, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------) 

No. 63331-7-1 
RECEIVED 

JUN 08 2009 

COMMISSIONER'S RUL~J8EL RIVES LLp 
GRANTING MOTION FOR 
DISCRETIONARY REVIEW 

GMAC, LLC seeks discretionary review of a trial court order denying its request 

for replevin. Review is granted. 

FACTS 

This is a commercial dispute between two corporations, Everett Chevrolet, Inc. 

(Everett) and GMAC. Everett sells automobiles and·GMAC provides financing for 

Everett. In general, the financing arrangement allows Everett to purchase new and 

used vehicles and repay GMAC as the vehicles are sold. GMAC has a security interest 

in the cars Everett has available for sale and in the other assets of Everett's business . 

. The core document for this financing arrangement is a Wholesale Security Agreement, 

. executed in 1996. This Agreement provides that any and all credit lines GMAC supplies 

to Everett are subject to the Agreement. The Agreement requires Everett to pay GMAC 

the amounts GMAC advances "on demand". In the normal course of business, the 

amount Everett owes to GMAC is constantly shifting as Everett purchases cars 

(increasing the amount owed) and pays GMAC for the sales it makes (decreasing the 



No. 63331-7-112 

amount owed). In 1999, GMAC agreed to provide additional financing to Everett under 

a revolving line of credit. This agreement provides terms for payments in the ordinary 

course of business but also allows GMAC to require full payment on demand. 

For most of its existence, Everett has been a profitable business, but car sales 

have recently fallen. By 2008, EVerett owed GMAC more than $700,000 on the 

. revolving line of credit and GMAC was unwilling to extend this line of credit further. 

GMAC expressed concern about Everett's ability to repay its debts and attempted to get 

Everett to change certain aspects of its business operation and restructure its financial 

position. Everett proposed to improve its position by purchasing the property on which 

its business is located, using funds borrowed from GMAC. GMAC did not respond 

immediately and eventually denied the request, and Everett was not then able to obtain 

alternate funding. GMAC told Everett it should inject additional capital into its business 

but Everett did not meet GMAC's requirements. In November 2008, GMAC believed 

Everett was selling cars without paying GMAC, a practice referred to as "selling out of 

trust". On December 15, 2008, GMAC terminated Everett's wholesale credit line and 

demanded full payment of the outstanding balances Everett owed by March 13, 2009. 

GMAC alleges that Everett then continued to sell cars out of trust. Shortly thereafter, 

GMAC demanded full payment immediately. 

On December 31,2008, GMAC filed a replevin action, seeking possession of 

Everett's inventory and assets. In January, 2009, the trial court entered an injunction, 

which, as later modified, restricted Everett's ability to sell vehicles and required regular 

documentation concerning vehicle sales. GMAC posted a bond in conjunction with the 

issuance of the injunction. According to GMAC, Everett continued to sell vehicles 
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without paying what GMAC claims it is owed from each sale, and, in some cases, 

without paying GMAC anything. GMAC requested relief under the terms of the 

injunction. However, after a replevin show cause hearing, a motion by GMAC to amend 

its complaint, and a motion to enforce the injunction, the trial court reached the merits of 

the underlying suit. 

The trial court made extensive oral findings that bear on its decision. It found 

that Everett was profitable and doing well from 1996 through 2006 but that the car 

business began to decline after 2006. In 2007, GMAC increased Everett's revolving line 

of credit. At the end of 2007, E·verett requested that GMAC help finance the purchase 

of real estate that Everettwas leasing. Everett saw this purchase as critical to its 

profitability because it was facing a dramatic increase in lease payments. Although 

Everett made it clear to GMAC that the deal has to close by the end of 2007, GMAC did 

not respond until May 2008, orally declining to finance the purchase. The court found 

that from a business standpoint, GMAC's position was not reasonable, and that its 

delay, rather than swift rejection, denied Everett the opportunity to pursue other options. 

In April 2008, Everett's financial statement showed a year to date loss of 

$163,042. Everett and GMAC met on June 10th . Everett's owner testified that the 

meeting was dominated by GMAC's request that he personally guarantee Everett's 

debts. GMAC's branch manager testified that a number of topics were covered, 

including the need for an $800,000 cash injection. The court found the testimony by ·the 

GMAC branch manager not credible, and found that it was unreasonable for GMAC to 

send Everett a letter fifty days later outlining what GMAC claims was discussed at the 

meeting, thus depriving Everett oftime to meet GMAC's conditions. The court 
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characterized the letter as a "drop dead" letter, a communication that the relationship 

between GMAC and Everett was over and that it was just a matter of time until the end. 

But the court found that GMAC attempted to mask its intent by justifying its actions 

based on credit trends and performance; by manipulating and withholding information, 

and that it thereby misled Everett. The court found that GMAC's conditions would not, 

in fact, have allowed Everett to meet the financial parameters GMAC was seeking. The 

court found that GMAC's request for a personal guaranty, characterized as having some 

"skin in the game", was highly insulting, and that GMAC's true purpose to put Everett's 

owner in a position where it could reach his personal assets. Essentially, the court 

found that GMAC was operating with a hidden agenda, purporting to deal with Everett 

on an ongoing basis while setting Everett up for failure and a default, and suggesting 

changes that would improve GMAC's position without helping Everett survive. The 

court found that GMAC's actions and demands were not commercially reasonable. It 

found that GMAC's suit deprived Everett of the opportunity to obtain another pending 

investment from another company. 

Quoting from Liebergesell,l the court found a general obligation to deal in good 

faith. It found GMAC breached this duty by failing to disclose aspects of its financial 

analysis of Everett's business, by setting false targets, by misleading Everett about its 

future actions, and by deliberating depriving Everett of working capital. It found GMAC 

had a duty of disclosure which it failed to meet, thus breaching an implied covenant of 

good faith and fair dealing. It found that GMAC did not conduct itself honestly, and 

operated with a hidden agenda and the goal of shutting Everett down. It found that 

1 Liebergesell v. Evans, 93 Wn.2d 881, 613 P.2d 1170 (1980). 
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GMAC did not have a contractual right to put Everett out of business and that it could 

only withdraw its financing in a commercially reasonable manner. 

The court rejected GMAC's reliance on Badgete as not on point because Badgett 

dealt with an affirmative expansion of a duty of good faith by requiring cooperation. The 

court stated it was not requiring GMAC to cooperate in any venture, but only to be 

honest, to not attempt to manufacture defaults, to not attempt to put pressure on the 

business to fail, and to not block other opportunities. The court found that all these 

things were done in the present case, in bad faith. 

The court then dissolved the injunction but granted Everett's motion to hold the 

bond so EVerett could pursue monetary damages. The court stated it was "not sure" 

whether the damage claim would be in this action or some other action but that it would 

. : retain jurisdiction for further replevin proceedings and send the matter back to presiding 

for a damages trial. 

On April 10, 2009, the court entered a written order which (1) denied GMAC's 

request for replevin, finding that GMAC breached its Wholesale Security Agreement and 

violated its duty of good faith and fair dealing under the Washington Uniform 

Commercial Code (UCC) and Washington common law, (2) denied GMAC's motion to 

enforce the injunction, (3) dissolved the injunction, (4) released certain funds previously 

held in the court's registry, (5) denied GMAC's motion to amend its complaint, and (6) 

retained jurisdiction to resolve remaining issues related to the replevin request, 

2 Badgett v. Sec. State Bank, 116 Wn.2d 563,807 P.2d 356 (1991). 
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including Everett's counterclaims against GMAC's $2,000,000 bond. GMAC seeks 

interlocutory review.3 

DISCRETIONARY REVIEW CRITERIA4 

Discretionary review of an interlocutory decision may be accepted under RAP 

2.3(b) only in the following circumstances: 

(1) The superior court has committed an obvious error which would 
render further proceedings useless; 

(2) The superior. court has committed probable error and the 
decision of the superior court substantially alters the status quo or 
substantially limits the freedom of a party to act; 

(3) The superior court has so far departed from the accepted and 
usual course of judicial proceedings, orso far sanctioned such a departure 
by an inferior court or administrative agency, as to call for review by the 
appellate court; or 

(4) The superior court has certified, or that all parties to the litigation 
have stipulated, that the order involves a controlling question of law as to 

. which there is substantial ground for a difference of opinion and that 
immediate review of the order may materially advance the ultimate 
termination of the litigation. 

DECISION 

The trial court did not explicitly explain why GMAC's breach defeated the replevin 

action, but it appears to have concluded either that the breach made the replevin 

3 GMAC contends that the court's denial of its motion to amend was also error but spends little 
time discussing the issue. It is not clear whether the court denied the motion for any reason 
other than it considered the underlying case to have been decided. If so, the amendment was 
unnecessary. If not, the motion to amend should have been considered. The issue will not be 
addressed in this ruling but may be raised in the appeal. 

4 Citing Quient v. Jennings, 136 Wash. 532, 240 P. 899 (1925), Everett argues that the decision 
appealed from is riot appealable and that the appeal should be dismissed. But GMAC is 
seeking discretionary review, not appealing as a matter of right. Quient is inapplicable. 
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remedy unavailable or that the breach excused Everett's performance.s· The trial court . 

did not explicitly decide whether Everett was in default on its obligations to GMAC, what 

duties it had in light of GMAC's breacn,5 or what to do with Everett's existing 

delinquencies. 

A replevin action is an abbreviated proceeding under RCW en, 7.64. It entitles a 

claimant possession after a show cause proceeding if the claimant "establishes the · 

right to obtain possession of the property pendIng final disposition". RCW 7.64.035. 

The plaintiff seeking replevin must be able to prevail on the strength of her title or right, 

regardless of the defendant's title orright to possession. Graham v. Notti, 147 Wn. App. 

629,635, 196 P.3d 1070 (2008). 

~n this case, GMAC's action started with the premise that it had the right to take 

possession of its collateral because Everetlfailed to pay its obligations when GMAC 

made demand that it do so. There.seems to be no dispute that this is a remedy GMAC 

may exercise under its contracts with Everett or under the UCG. Thus,in order to 

. resolve the requestfof replevin, the trial court hf!d to determine whether GMAC had a 

right to possession. The trial COlllt held that GMAC breached its duty of good faith and 

denied replevin. This holding necessarily lmpliesthat Everett is ill default but that 

GMAG has no right to possession because of its own breach. The inference that 

Everett is in default is also consistent with the trial court's issuance of a preliminary 

[) The trial court subsequently dented GMAC's request for injunctive relief on the ground that it 
had uncle~n hands, thus suggesting that it would not authorize any court assistance to protect 
GMAC's security interest. While not condoning Everett's actions and its failure to abide by its 
financing agreement, the court simply refused to interfere with those actions, suggesting that 
GMAC's only resort was self help, but indiCating it dld not approve of this remedy. The court's 
rul ing suggests that its denial of replevin was based on both theories. 

I'i Everett volunteered that it would pay the "floor plan" amount on cars it sold. It is not clear 
whether itls actually doing so" GMAC alleges it is not 
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injunction. To obtain the injunction. GMAC must have demonstrated a clear right, a wet! 

grounded fear of immediate invasion of that right, and the possibility of substantia! harm. 

RCW 7.40.020; Tyler PiQe Indus" Inc. Vo: State. DeQ't9tRevenue, 96 Wn.2d 785. 792, 

638 P2d 1213 (1982). The trial court would not have issued an injunction restricting 

Everett's rights to sell the coil.ateral absent a clear showing that Everett was not 

honoring its obligations. 

The crux of the issue then is whether a debtor may raise as a defense to replevin 

a claim that its creditor did not act in good faith when that secured creditor demands 

payment under the terms of a demand payment financing arrangement 

In finding a duty of good faith and a breach, the trial court explicitly relied on 

Uebergesell v. EVans. The defendants in Uebergesel! were engaged in the business of 

\ buying and renovating houses. They persuaded Uebergesell to invest funds in their 

venture and drew up notes evidencing the indebtedness. The defendants knew these 

notes were usurious and knew that Uebergesefl was unaware the notes were illegal, but 

they did notinform her of their usurious character or of the adverse consequences. 

When Liebergesell attempted to enforce the notes, the defendants asserted usury as a 

.defense. The trial court denied the defendants' motion for summary judgment, the . 

Court of Appeals reversed. and the Supreme Court reversed the Court of Appeals, 

joining a number of other jurisdictions in holding that a borrower may be estopped from 

asserting a usury defense. hi discussing the issue, the Court stated: 

The law has not yet acknowledged a general requirement of full disdosure 
of all relevant facts in all business relationships. However, It is clear from 
these cases that the duty to disclose relevant information to a contractual 
party can arise as a result of the transaction itself within the parties' 
general obligation to deal in good faith. 
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Uebergesell, 93 Wn.2d at 893 (emphasis added). It appears the trial court applied 

Uebergesell to conclude that GMAC had a duty to respond promptly to Everett's 

proposal to purchase property, a duty to fully inform Everett regarding the business 

parameters GMAC wanted Everett to meet. 

,-,n{!>c","" relies on Allied Sheet Meta! Fabricators.l.Jn.g!.y. Peoples Nat'l Bank of 

Washingtoll. 10 Wn. App. 530,518 P.2d 734 (1974) and Badgett v . Sec. S.mi~~, 

116 Wn.2d 563, 807 P.2d 356 (1991). 

In Allied, Peoples Bank financed Allied's business under the terms of security. 

agreements secured by accounts receivable and other collateral. loans were 

evidenced by demand promissory notes. Peoples Bank made $50,000 loans to Allied 

on two successive days. Six clays later, Peoples Bank decided to take steps to collect 

Allied's entire debt. Without notice, it appHedAllied's checking account deposits to the 

indebtedness, causing Allied's outstanding checks to be dishonored. Allied asserted 

that Peoples Bank acted in bad faith because it knew the proceeds of the final 

were earmarked for payment of obligations and the general operation of the 

company. Allied alleged Peoples Bank breached its contract and duty of good faith 

under HCW 62A 1-203 by claiming the checking account funds without declaring a 

default and making a demand for payment. The tria! court and the Court of Appeals 

rejected this argument. The Court noted that a demand note is payable immediately 

execution. 

Missouri Court of Appeals Allied in ~nterre Bank of Kansas City, 

N.~. v. Distribs. , I!1£.:., 705 S,W.2d 42, 47:.48 (Mo, App. W.D. 1985). a case whose facts 
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are somewhat similar to the present case. In discussing whether the duty of good faith 

imposed obligations on the holder of a demand note, the court stated: 

Demand instruments are recognized by [Missouri law] and underlMissouri 
law}, a cause of action accrues against the maker of a demand instr~ment 
on its date or its date of issue. The good faith requirement of [Missouri's 
version of R~W 62A.1~203] is in the performance or enforcement of a 
contract or duty. The imposition of a good faith defense to the call for 
payment of a demand note transcends the performance or enforcement of 
a contract and in fact adds a term to the agreement which the parties had 
not included. The additional term would be that the note is not payable at 
any time demand is made but only payable when demand is made if such 
demand is made in good faith. The. parties by the demand note did not 
agree that payment would be made only when demand was made in good 
faith but agreed that payment would be made whenever demand was 
made. Thus [Missouri's version of RCW 62A.1·203] has no application 
because it does not relate to the performance or enforcement of any right 
under the demand note but in fact would add an additional term which the 
parties did not agree to. 

Centerre Bank, 705 S.W.2d at 47-4R 

In Badgett, the BadgeUs sued Security State Bank after it refused to restructure 

their agricultural loans. Relying on Uebergesell, the Court of Appeals held that the bank · 

may have had a good faith duty to consider the Badgetts' proposals for restructuring the 

loan. The Supreme Court reversed, identifying the critical question as whether or not, 

asa matter of law, the bank had a duty to consider the 8adgetts' proposal. While 

recognizing that there is an implied duty of good faith and fairdealing every contract, 

the Court held that the duty does not extend to obligate a party to accept a materia! 

change in the terms of its contract, does not inject additional terms into the contract, but 

only requires that the parties perform in good faith the obligations imposed by their 

agreement Badgett, 116 Wn.2d at 569. The Court held that Uebergesell was not on 

point and did not stand for the broad interpretation read into it by the Court of Appeals. 

Badgett, 116 Wn.2d at 570 n2. The Court held that there is no free floating duty of 
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good faith unattached to underlying legal document, that a duty to cooperate only exists 

in relation to a specific contract term, and that there can be no breach of duty, as a 

matter of law, when a party simply stands on its rights to require performance of a 

contract according to its terms. Badgett, 116 Wn.2d at 570. The Court adhered to and 

applied this holding !n fu2Y§tone land & Dev. Co. v. Xerox Corp., 152 Wn.2d 171, 177, 

94 P.3d 945 (2004) and the Court of Appeals also applied It jn CClrlile v. Harbour 

Homes, Inc. , 147 Wn. App.193, 215-16, 194 P.3d 280 (2008). In another case, the 

Court of Appeals held that a course of dealing cannot override express terms in a 

contract or add additional obligations to it Seattle-First Nat'! Bank v. Westwood 

!-umber, In<?,.. 65 Wn. App. 811,829 P.2d 1152 (1992). 

GMAC had demand notes. The trial court did not find otherwise. GMAC 

demanded payment, which Everett did not make. There is nothing in any of the 

financing contracts that obligates GMAC to make other loans, to .consider alternate 

business structures, or to explain its reasons for asking for changes to Everett's 

capitalization? Whether GMAC's actions make business sense is irrelevant to the issue 

of whether it may demand payment Everett mayor may not have a cause of action for 

interference with a business expectancy or some other tort, but such a claim is also 

irrelevant to the issue of whether GMAC could demand payment. It thus appears, 

despite its statements to the contrary, that the trial court added a good faith defense to 

the demand note and that its decision therefore conflicts with Badgett and Allied. 

GMAC has shown probable error. 

1 When a contract provides that a party may require additional collateral a1 win, RGW 62A,1 *208 
provides that the party may do so only if the party believes in good faith that the prospect of 
payment or performance is impaired. Neither party cites any such provision in this case. 8ut 
even if such a provision does exist, it is evident that GMAC had a good faith belief that Its 
prospects for payment were impaired. 
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The issue of whether the error substantially alters the status quo or substantially 

limits GMAC's freedom to act is somewhat difficult to address. Resolving the replevin 

action on the ground that GMAC breached a duty of good faith leaves the status of 

GMAC'srights as a secured creditor unclear. It does not determine whether GMAC is 

still entitled to enforce all, some, or none of its remedies under its contracts or the UCC. 

Because the remedy of replevin is in addition to others remedies, a secured creditor 

does not necessarily forfeit its right to UCC remedies by seeking replevin. RCW 

7.64.010. But does the finding that GMAC breached its duties those remedies? If 

so, is GMAC without recourse if Everett, as GMAC alleges, continues to sell vehicles 

without paying GMAC?8 The trial court's resolution also leaves unresolved the question 

of whether Everett must comply with all, some, or none of its contractual obligations. If 

Everett's performance' is partly excused, as Everett seems to believe, to what extent 

must it still perform? If Everett has no duty to perform, is GMAC no longer a secured 

creditor? Although the resolution of these issues is flot clear, if GMAC had a right to 

possession of its collateral when Everett failed to honor GMAC's demand for payment, 

as seems to be the case. and does have such a right now, as seems to be the 

a GMAC alleges that Everett continues to seH vehicles without paying GMAC. GMAC maintains 
that alf proceeds from ali sales belong to it because It has demanded payment of Everett's 
outstanding obligations and Everett has not made payment. GMAC also maintains that Everett 
is not even remitting the funds that it would be required to remit under the financing agreement. 
GMAC alleges that Everett is using these funds to pay current operating eXpenses and stay in 
business, and that the onry proceeds Everett is remitting come from vehicles for which GMAC 
holds the title, sales which could not be completed without releasing title. Everett does not 
specifically deny GMAC's allegations, Rather it maintains that it is continuing to do business is 
a commercially reasonable way to mitigate GMAC's damages, Everett characterized its 
payment efforts as "doing the best it cart. However, GMAC maintains that its security is being 
dissipated. Although Everett may have moderated its posltion somewhat, it has also suggested 
that the trial court's finding that GMAC breached its duties completely excuses Everett's 
performance. Everett represented to the tria! court that It would pay GMAC the 'floor plan" 
amount It is not exactly what this amount is or whether Everett has been paying it. 
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the trial court's ruling has substantially altered the sta1us quo,S GMAC's motion for 

discretionary review shall accordingly be granted. 

Now, therefore, it is hereby 

. ORDERED that GMAC's motion for discretionary review is granted. 

Done this ..:...........~ day of June. 2009. 

Court Commissioner 

\} The trial court's subsequent denial of GMAC's request for relief makes it clear that it wii l not 
act to assist GMAC in protecllng its security interest 
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IN THE SUPER10R COURT OF THE STATE OF WASHINGTON 
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Plaintiff, 

v. 

EVERETT CHEVROLET, INC., a 
Delaware Corporation; and JO}IN 
REGGANS and JANE DOE REGGANS 
and their marital commul1ity 

Defendants. 

GMAC'Sl MOT10N FOR SUMMARY 
JUDGMENT TO DISMISS EVERETT 
CHEVROLET INC'S BAH FAITH 
CLAIMS 

L RELiEF REQUESTED 
. .' 

Plaintiff GMACasks the Court to enter an order of summary judgment dismissing, as a 

matter of law, Defendant EC's' claims of bad faith? This is a case between a lender with 

demand financing and an auto dealership borrower. GMAC assel1s in this summary judgment 

motion that Ee's bad faith daims lack any basis in the parties' loan agreements Cll.:d should all be 

I GMAC is now known as Ally FinanciHI lne. 

2 EC's first through third counterdairns and Ee's affirmative defense of Estoppel in PHIs, which asserts 
that Gl'viAC's alleged "bad faith " conduct estops it from claiming that EC breached the Wholesale 
Security Agreement (discussed betow) and its untitled affim.ative defense, contai ned in ~ :L6 of fe's 
Answer. 
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dismissed under the two leading Washington cases that address bad faith issues between a lender 

2 with demand financing and 11 borrower: Allied .')'heet Metal Fabricators. Inc. v. Peoples National 

3 Bank a/Washington, 10 Wn. App. 530, 536, 518 P.2d 734, review denied, 83 Wn2d ]013, cut 

4 denied, 419 U.S~ 967 (i 974) and Badgett v. Security Stare Bank, 116 Wn.2d 563, 807 P.2d 356 

:; (1991). 

6 n. ISSUES PRESENTED 
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l. Under Allied, is EC's claim that GMAC violated the duty of good faith when it 

made demand for payment barred as a matter of law because under the DeC the duty of good 

faith does not apply to demand obligations? 

2. Under Badgett, arc EC's bad faith claims barred as a matter of law because they 

are not based upon specific contract terms?} 

3. Under Badgett. are EC's bad faith claims barred because engaging m loan 

restructuring negotiations does not vioIate the duty of good faith? 

4. Under Badgell, are EC ' s bad faith claims barred because "[a]s a matter of Jaw, 

there cannot bert breach of the duty of good faith when a party simply stands on its rights to 

require performance of a contract according to its tenus." ld. a1570. 

s. Is Ee's. claim for tortious interference with business expectancies barred because 

GMAC had a right to exercise its contractual remedies against its collateral, ""hieh included 

giving notice to an account debtor to pay GMAC rather than EC? RCW 62A9A-607(a); 

62A9J\-406. (Ee's Third Counterclaim.) 

HI. EVIDENCE REUED UPON 

1. Declaration of John E Glowney, inclUding the following exhibits: 

2. Ex A: Verbatim Report of Proceedings (RP).4 

3 EC's Second Cmmterdalm is entitled "Breach uflne Duty of Good Faith and fair Dealing." This 
26 Counterclaim incorporates paragraphs 2.5(a}(l) of its affirmative defenses. 
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3. Ex. B:Certain replevin show hearing exhibits ("R Ex.''). 

Ex C: Court of Appeals' Unpublished Opinion. 

5. 

6 .. 

Ex D: Court of Appeals' Commissioner's Ruling Granting Discretionary Review. 

7. 

8 

Ex E: Judge Lucas' oral pretrial replevin ruling. 

Ex 1'. Judge Lucas' written order denying repleviR 

Pleadings on file In this action. 

IV. STATEMENT OF RELEVANT FACTS 

Relevant Procedura1 History . 

When this matter was originally filed, GMAC obtained a preliminary injunction from 

Judge Allendoerfer to prevent the auto dealer from selling vehicles without paying proceeds to 

the lender. 5 GMA Cs pretrial request for replevin was heard by Judge Eric Z. Lucas. Following 

an approximately three,veek pretrial replevin show cause hearing, Judge Lucas found that 

GMAC acted in bad faith and entered a number of orders against GMAC Glowney Exs. E, F. 

Judge Lucas relied upon Liebergesell v. Evans, 93 Wn.2d 881, 613 P.2d 1 no (l980),and 

rejected the application of Badgetf. However, Badgett expressly rejected the Lieberesell case in 

the cases addressing the dealings between lenders and borrowers. 

GMAC appeaJedJudge Lucas' bad faith ruling (and other rulings) after the replevin 

hearing and on June 5, 2009, the Court of Appeals' CommiSSioner granted discretionary review, 

finding that Judge Lucas' bad faith ruling was "probable error." GlowneyEx. D. 

The Court of Appeals' unpublished opinion issued October 11,2010, however, did not 

directly address the bad faith ruling on its merits and instead ruled that the good faith issue 

4 for the convenience of the Court and parties, GMAC bas provided a full copy oflhe rep levin hearing 
proceedings that it submil1ed to the COllrt of Appeals, although it is rely ing in this motion upon the 
portions of that record cited in the brief. 

5 Glowney Ex. B, REx. 13. All replevin proceeding exhibits are attached as Exhibit B 10 the Declaration 
of John E. Glowney In SuppOI1 of GMAC's Summary Judgment Motion !.o Dismiss Bad Faith Claims 
("GJowney"). 
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should not have been considered in a pretrial show cause replevin hearing. Giowney Ex. C The 

Court of Appeals ordered that replevin should have been granted and reversed all of Judge 

Lucas' other rulings. ld 

GMAC has noted this motion on the civil motions calendar because Judge' Lucas has not 

been assigned to this matter. References in ihis motion to "the Court" or "this Court" pertain to 

Judge Lucas. Citations to the Verbatim Report of Proceedjngs (RP) and Replevin Exhibits CR 

Ex.") pertain to the show cause replevin hearing conducted by Judge Lucas. 

GMAC and EC Had "Demand" Financing 

Everett Chevrolet ,vas a Chevrolet deaJer formerly located in Everett, Washington. In 

December 1996, EC and GMAC entered into what is commonly known in the auto deaJership 

industry as a wholesale floor plan financing arrangement R Ex. 3. GMAC's floor plan 

financing contract!> with EC contained a DCC <'promise to pay on demand." ld Both lhe . 

"Wholesale Security Agreement" and the "Amendment to Wholesale SeclJrlty Agreement," 

dated December to, 1996, signed by John Reggans, EC's principal,7 provided that EC agrees 

"YQQn demandt0..mtY to GMAC,the amQunt it advanc~s oris ohliRated to advan~~." R Exs. 3, 6 

(emphasis added). 

cnleCOtrrt of Appeals recognized that both the Wholesale Security Agreement, including 

all amendments, and the Revolving Line of Credit Agreement ("RLCA") entered into by Fe 

with GMAC provide for "demand" financing. In 1 ts unpublished opinion dated OclOber 1 !, 20 10, 

the Court of Appeals explained that: 

[tJhe core document for the financing arrangement between GMAC and 
EC is a Wholesale Security Agreement (Agreement), executed in 1996. 
This Agreement provides that any and all credit lines GMAC supplies to 
EC are subject to the Agreement The Agreement requires EC to repay 
to GMAC the amounts GMAC advances "on demand." The Agreement 

6 The replevin proceeding record contains copies of a Humber of amendments to the loan contract, none of 
which are of relevance to the claims of bad faith addressed in this motion. See REx , 4-6, 

1 John Reggans O\vneo 100% ufthe stock ofEe RP Vol. X 105:4-5, 
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was amended in March 2000. The amendment did nOt change the "on 
demand" provision of the Agreement. In the normal course of business, 
the amount EC owes to GMAC is constantly shifting as EC purchases 
cars and repays GMAC from the sales it makes.s In 2000, GMAC 
agreed 10 provide additional financing to EC under a revolving line of 
credit This Agreement provides tenus for payments. in the ordinary 
course of business but also anows GMAC to require full payment on 
demand. 

Glowney Ex:. C, Opinion, p. 2. As noted, GMAC had also provided additionalfimmcing to EC 

through a revoiving line of credit agreement (HRLCA"). REx. 8 . . GMAe's security interest 

covered all of EC's vehicles, floored and non-floored, and virtually alJ of its other assets. R Exs. 

2,3. 

C. The Auto Industry Recession Caused EC's Financial Prohlems Starting in 2007 

BC's financial records and the testimony of My. Reggans established that Ee's financial 

woes started.in 2007, weB before GMACs letter requests (R Ex. I, July 3 j, 2(08), and were the 

result of the severe general nationwide recession in the automobile sales .industry. 

Ee's annual profit shrank from $700,000 in 2006 to $28,000 in 2007. RP Vol. X 100:1-

7. Mr.Reggans admitted that the UK auto sales industry suffered a subStantial downturn in 

2007 and "went off a cliff' in 2008.9 Mr. Reggansadmitted thai he had observed the auto 

S Wholesale floor pJan financing provides a financing mechanism for auto dealers who are continually 
buying vehicles from the manufacturer and selling to retail consumers. RP Vol. T 169:22-170:18 (Cady). 
In the ordinary course, the amount GMAC advanced for each vehicle purchased wholesale by EC, the 
"HOOf phm" amount for that vehicle, was added to the GMAC financing balance. Jd. When EC sold that 
vehicle 10 a retail customer, EC was obligated to pay GMAC the "floor plan" amount for that vehicle. ld 
The Wholesale Security Agreement provides in relevant part: 

[A]s each vehicle is sold, or leased, we [i.e., EC] will, faithfully and promptly remit to you 
{i.e., GMAC] the amount you advanced or have become obligated to advance on our behalf 
to the manufacturer, distributor or seller . .. " 

REx. 3, ~ 7. 

9 RP Vol. X 103:19-21; 99:7-100:13. 
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1 market declining in 2006 and had begun "proactively" trying to address EC's financial distress in 

2 July 2007 even beTI>re GMAC raised the issue with EC in early 2008.)0 

J Rebecca Iverson, EC's long-time controller (l996-Sept. 2008), testifi.ed to EC's severe 

4 fimrncial problems starting in 2007 and its problems paying numerous bills in 2008. 1 J 

5 Ms. Iverson eventually resigned in September 2008 because of her concern over potential 

6 personal liability for EC's unpaid state sales tax. RP Vol. m 15:1 8-17:10. EC's financial 

7 reports showed that, through July 2008, EC had five straight months of substantial operating 

8 losses. REx. 79 (March ($111,899); April ($J 04,01 0); May ($78,218); June ($87,405); Juiy 

9 ($87,040)). 

10 D. 

II 

.In the Face of the Recession) Both Parties Sought to Restructure the Loan 
Agreement: EC Sought Add~tional ~"'unds from GMAC and GMAC Asked for More 
CapHaHn the Business and a PersonalGuaranty 

12 

13 

14 

15 

16 

17 

IS 

]9 

20 

21 

22 

24 

25 

26 

In mid-2007, Mr. Reggans asked GMAC to provide 100% financing for EC's proposed 

purchase of the dealership property EC was then renting which GMAC declined to dO. 12 GMAC 

had no obligation 10 make a real estate toan to EC.13. In late 2007, Mr.Reggans also sought and 

obtained from GMAC a $300,000 increase (from $500,000 to $800,(00) in the credit limit on the 

RlJCA. J4 By May 2008, EC had used virtually an of those additional funds to pay bills, 

increasing EC's outstanding balance on the RLCA to $786,000. fa. 

By early spring 2008, GMAC was seriously concerned with its borrower's financial 

problems. I) Although GMA'C'sfinancing contract gave GMAC the right to demand payment at 

any time, Jerry Vick, ('JMAC's branch manager, first discussed GMAC's concerns with 

10 RPVol. X 103:17-23;RPVoL xm 100:1-25, JI8:5-16. 

11 RP VoL III 4:23-25; 7:19-8:2; 10:2-12; 12:4-13:3; 18:1-l5. 

12 RP Vol. xm 100:18-101:3; RP Vol. X 104:3·9); RP Vol. 120:20-23:9. 

J3 RP VoL XIV 45:4-46:6. 

rq RP VoL 118:17-2G:16 (Vick). R l, 8,54. 

'5RPVol.!24:1 140:7-!4UO, 
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ML Reggans in telephone caBs and then in a meeting in early June 2008. Jd. On July 3!, 2008, 

GMAC put its concerns and requests in a letter to Mr. Reggans. REx. L 

Based on an analysis of the Dealership's operating trends, repayment 
capacity, and avaBable security, GMAC i~ unable to increase the limit of 
the Dealership's Revolving Line of Credit or extend a working capital 
loan to the Dealership. 

Further, the deteriorating operating trends and credit base of the 
Dealership and its poor wholesale performance increase GMAe's credit 
fisk associated with the Dealership's account. In order to continue the 
financing arrangement between the Dealership and GMAC and to heJp 
mitigate GMAC's credit risk, GMAC requires, at a minimum, the 
fonowing: [the letter lists requests for an $800,000. unencumbered 
capital injection, a personal guaranty from Mr. Reggans, and faithful and 
prompt payment for vehidesupon sale, (and sets a deadline of 
October 31, 2008). 

12 REx.} .16 GMAC's letter expressly advised EC that, ifit could not meet GMAC's requests that 

13 "GMAC may suspend or terminate the Dealership's wholesale credit lines.' Id 

14 EC never met any of GMACs requests stated in the July 31 letter .. EC never injected 

15 $800,000. of unencumbered capital into the corporation and Mr. Reggans never provided a 

16 persona! guaranty. Nevertheless, until December 2008, GMACcontinued to advance funds to 

17 EC to purchase new vehicles from manufacturers as it had for the prevIous 12 years. 

18 After the July 31st letter, EC continued to lose money. REx . 79.17 GMAC's audits of 

19 Ee's payments in the fall 0[2008 showed that ·BC was Hlaking many late payments to GMAC. 18 

20 ]n October 2008 received $500,00.0 of additional funds from GM. But Ee's existing 

21 

23 

24 

25 

26 

16 This letter contained GMAC's first request to EC to pay $1 O,OOO/month on the RLCA and to pay audit 
costs of $500 perinventory audit 

!7 EC's Joss in August, 2008 was $73,095; in September, 2008, $78,413; and in October 2008, $96,291. 

18 GMAC:s audits of the dealership had shown numerous late payments by EC 10 GMAC in August, 
September, October, and November 2008. R Exs. 66, 140-142; REx. 88 (last page, letter dated 
Sept. 22, 2(08) (81 % payment de Jays); R 89 (last page, letter dated Oct l6, 20(8) (60% payment 
delays); R Ex. 90 (last page, Jet1er dated Sept. 22, 20(8) {44% payment delays); R Ex. 9 I (letter dated 
Nov. 19, 20(8) (38% payment delays), 

19(j{)1}{)()3?J98%45.1 
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substantial loSses forced to use those funds to pay amounts jn arrears to GMAC and other 

3 It was very disconcerting to GMAC that EC haCt received a $500,000 cash inj ection hut 

4 still had a negative-c1:L')h PCSitiOfl. RP Vol. vn 24:8-25:7, Nevertheless, when Ee failed to meet 

5 GMAC's original deadline of October 31, 2008, GMA C extended EC s wholesale credit line 

6 until November 30, 2008, and again asked Ee to address its financial problems. RP Vol, VB 

7 29:2~35:7; REx. 9. Be was unable to do so. By the end of November 2008, EC's total year-to-

g date operating losses had worsened to $717,552. REx. 79. 

9 A December 5th audit reveaJed that EC was "out of trust" on seven vehicle sales totaling 

10 approximately $132,000,20 On December 8, 2008, GMAC suspended EC's wholesale credit 

n lineY REx. 76. GMAC, on two occasions in early December, agreed to "floor" additional 

12 vehicles for Ee, to permit EC to pay delinquent amounts due GMAC,22 

13 in mid-December 2008,GMAC terrninatedits financing arrangements with EC and made 

) 14 demand for payment REx. 77. After GlviACs inItial demand on December 15,2008, BC again 

15 sold a number of vehicles "out cif trust" On December }8 approximately $206,000 came due to 

16 GMAC for thesaie of cars EC.2) When Be made no arrangements to pay this amollnt on 

17 December 18 or 19,GMAC demanded full payment immediately from Ee. Jd REx. 83.24 

18 

19 

20 

21 

23 

24 

25 

26 

19 RPVoLX 125: 1 Vol. XIV 46:21 -47:7, Mr. Reggans' testimony on the nature of these funds was 
less than clear. RP Vol. Xl 56: 1 RP Vol. XIV 46:21 ~ 51 :25, Nevertheless, the funds appeared to be 1:1 

loan to EC, not unencumbered capital, and "vere immediately spent instead of being available as work ing 
capital. 

20 RP VoL VlI 38;4·42:8, REx, 76, "Out oi trusl" is an industry lem meaning the dealer had failed to 
timely pay the lender after making a sale to a consume" 

21 As noted above, GMAC and EC's contract provides that GMAC could modify or suspend the credit 
Jines. REx. 6. On December 4, 2008, GMAC also gave notice to GM on its "open account" with EC R 
Ex, 56. 

22 See RP VoU 39:23-47:2.1; 1l9:2~120 : 14; Vol. VB 52: 18~53 :J5. R Exs. 10, 23,32. 

23 RP VoL VU 60:19·67:24; REx. 14. 

24 Ee has claimed that it could not pay this amount by cashier's check, as GMAC bad previously 
required, because the big snowstorm of December 2008 had caused its bank 10 dose early on 
December nt RP VoL VIl64:9~JO . (The bank did close cady thal day. R Ex. lOS,) But Be bad known 
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Ee's response toGMAC's demand was to convert proceeds of $778,774.80 from the sale 

of 33 vehicles in December and earJy January 2009 instead of paying the fl oor plan amount due 

toGMACas parties' contract required?5 

V. ARGUM}~NT & ANALYSIS 

A. Summary of the Argument. 

This summary judgment motion asks the Court to dismiss an of EC's bad faith claims 

under the two leading Washington cases, Allied, supra, and Badgett, supra, that addre.ss bad faith 

issues between a lender \vith demand financing and a borrower. 

There 1S no duty of good faith that IimitsGMAC's right to make demand "al any ame" 

"with or without a reason" and a court cannot limit that fight by imposing new duties or 

constraints through the duty of good faith, Allied supra. 

Under Badgett, any alleged act of bad faith must be based upon a specific contract term. 

EC did not identify specific cOntractterms that GMAC allegedly breached in bad faith. 

The rule that there is no "free floating" duty of good faith extends to loan modification 

negotiations under Badgett. As a matter Dflaw, neither party breached the duty of good faith by 

requesting modifications and· neither party had any obligation 10 agree to the other party's 

proposals. Badgett is a leading case among a number of cases across the country that reject the 

application of the duty of good faith to negotiations for modifications because such negotiations 

afC no! performance of a spc'cific contract term. GMAC was entitled to make demand upon EC 

regardless of the parties' negotiations to modify the loan terms. Badgett also held thai "[als a 

matter of law, there cannot be a breach of the duty of good faith when a party simply stands on 

its rights to fequire performance of a contract according to its terms." Jd at 570. 

since it received theresults of the audit of December 16 that payment for a number of ears ,vould come 
due on the 18th. REx. 14; RPVol. II 33:24-38: 15. Despite knowing for two days thaI $206,000 would 
come due on the 18th, EC made no arrangements of any kind on either the 18th Of J 9th (or ~my day 
thereafter) to pay GMAC RPVQI. VIl64:1-65:12; VoL vm 5:10-'1:1. 

15 RP Vol. VI 27:14-30:22; Vol. vm 9:2·]6. REx. 52. 
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Because GMAC had a right to be paid upon demand, and because Ees alleged acts of 

2 bad faith are not based upon the specific teITilS of iis loan contract, BC's daims of bad faith must 

3 be dismissed as a matter oflaw. 

4 B. 

5 

Standards for Granting Summary Judgment 

Summary judgment is proper if there is no genuine issue of material fact and the moving 

6 

7 

8 

<) 

10 

J] 

12 

13 

) 14 

15 

l 6 

n 

18 

19 

20 

2! 

24 

25 

26 

party is entitled to judgment as a matter of law. CR 56{c); Hubbard v. Spokane County, 146 

Wash.2d 699, 707-m~, 50 P.3d 602 (2002). Summary judgment should be granted if reasonable 

persons could reach but one conclusion from the evidence presented. Id. Se.e also, Korslund v. 

Dyncorp. Tri-Cities Servs., Inc., 156 Wn2d 168, 177, 125 P 3d 11 9 (2005). The purpose of 

summary judgment is to avoid an unnecessary trial. E.g, Preston v. Duncan, 55 Wn.2d 678, 349 . 

P2d 604 (1960). If the nonmoving party fails to establish the existence of an element essential 

to his case then summary judgment should be granted. Hines v. Data Line Systems, inc., I 14 

WasJ1.2d 127, i 48, 787 P.2d 8 (1990). EC CaImot establish the essential elements of a claim for 

bad faith under Allied and Badgett and Its bad faith claims should be dismissed. 

C. The Duty of Good Faith Applies Only to Specific Contract Terms 

Under Washington jaw, and uec case law across the country, it is an absolute 

prerequisite to Ee's bad faith claim that it identify the specific contract tenn that it claims 

GMAC breached. Badgett repeatedly states that the duty of good faith applies only to specific 

contract icnns and cannot be used to add duties to those contained 1n a contract. Badgett, 116 

Wn, 2d at 569-570. The duty of good t:1ith cannot be used to "'inject substantive tenns into the 

parties' contract. '" Jd. at 569. It cannot be used "to create obligations on the parties in addition 

to those contained in the contract." ld. at 570, There is no "free~floating duty of good faith" and 

l!)(){) I lOW 119.8964 5 2 
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fair dealing that is unattached to an existing contract. ld. at 570. There is no independent cause 

2 of action for fallure to perform in good fa1th.26 

3 This Court previously found as "bad faith," that GMAC (1) did noi provide a timely 

4 response to request for a real estate loan, App. at 4-5~ (2) did not send the July 31 letter 

5 soon enough, id at 6-7; (3) did not inform My. Reggans that GMAC was undertaking a 

6 sophisticated financial analysis of the dealership's debHo~equity ratio, id at 8~9; (4) did not 

7 discuss, in detail, various elements of GMACs financial analysis of Ee's operations' and 

8 financial condition with Mr. Reggans, id at 9; (5) GMAC set targets without justification, id. at 

9 9;27 and (5) refused to floor unencumbered new. and used vehicles in November at the 

10 dealership's request, id. at 13. 

11 None of lhese aHeged acts of bad faith are based upon a specific contract term found in 

12 the parties' loan contract and therefore must be dismissed. All of EC's claims of bad faith not 

13 based upon the breach · of a specific contract term must be dismissed as a matter of law. Badgett 

]4 at 563. 

15 D. Badgett Rejected Liebergesell In Existing Lending Contractual Relationships 

16 

17 

J8 

19 

20 

21 

22 

23 

24 

This Court relied upon Liebergesell, supra28 to hold that GMAC had a dtlty to provide its 

credit analysis information to Ee Badgett expressly rejected Liebergesell in the context of 

lending contracts. 

26 See Official Comment to RCW 62A. J -203 (,This section does not support an independent cause of 
aclion for failure to perfoffll or enforce in good faith."). See, e.g., Baxter Heaithcare Corp. v, 0.1<­
Concepts, inc. , 69 F.3d 785, 792 (7tl1 Cir. 1995) ("[T)he covenant of good faith and fair dealing is not an 
independent source of duties for the parties to a contract Instead, the covenant merely 'guides the 
construction of the explicit terms in the agreement''' (citations omitted). 

27 As discussed infra, the duty of good faith does not apply to restructuring negotiations since such 
discussions are not based Gpon specific contract tem1S. 

18 1n Lieber-gesell, a Widowed school teacher with nO expertise in business, investments, Of lending 
practices relied on the superior knowledge ofa person knowledgeable and skilled in accounting. 
Liebergeseli, 93 Wn.2d at 884-85. In contrast, Mr. ReggaDS is an experienced l:lul0 deaier wi th 19 years 
of experience in the industry, including 12 years at EC. REx. 100; RPVo!. X 63:2~64:6, There was no 
evidence that GMAC had ever provided its credit analysis iilformation to EC in the course oflheir 12 .. 
year contractual relationship or that EC had any expectation of receivifig such infom1at ion. Liebergesetl 
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2 

3 

4 

5 

111c Court of Appeals relied on Liebergesell v. Evans, 93 Wash.2d 881, 
613 P.2d I no (l980), to assert ihat "the scope of the good faith 
obligation can be expanded by the conduct of a contracting party which 
gives rise to reasonable expectations on the part of the other party." 
Badgeu, 56 Wash. App. at 877, 786 P.2d 302. Liebergesell is not on 
point, and more importantly, does not support the broad conclusion 
stated by the Court of Appeals. 

6 Badgett, 116 Wn.2d at 570 n.2. There was no loan contract tenn requiring GMAC to provide its 

7 credit analysis to Ee. Badgeu rather than Liebergesell is the controlling authority. 

8 E. 

9 

GMAC's Demand for Payment Did Not Breach the Duty of Good Faith 

As the Court of Appeals recognized, GMAC's floor plan financing agreement with EC 

10 

11 

12 

13 

14 

15 

16 

]7 
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was demand financing: EC agreed "upon demand to pay to GMAC the amount it advances or is 

oblIgated to advance." RExs. 3, 6. Under the uce, this contract language creates a «demand" 

promise?9 RCW 62A.3-108(a).3o 

As Allied and rmmerous courts have recognized. the central legal premise of a demand 

promise is that the lender can make demand "at any lime" "with or without 0. reason. ,,3J The 

dealt with a pre-contract factual setting, unlike this case and Badgett, where the parties have defined their 
dillies in a contract. 

2') BC'sdaim for 'wrongful acceleration" must be dismissed because"'[a]cceleration' requires a change in 
the date ofmatmity from the future to the present." Production Credif Ass'n o/Fargo y. Isla, 451 N.W.2d 
lIS., 122(N.D. 1990). A payment date, which does not by definition exist in a demand note, cannot be 
moved." Solar Motors. inc. v. First Nat 'I Bank o/Chadron, 537 N.W2d 527,536 (Neb. Ct of App. 
1995); S'olar Motoys, 545 N.W.2d at 720. 

3fr "A promise or order is "payable on demand" !IlUiL~.?tes ,that iUitJLl!ygple Q£ldemaDQ or at sight; or 
otherwise indicates that it is payable at the will of the holder, .9LCiilJ!Q.Q,<; nOlstateJ11JY tirl]~_.QLmro:)lent" 
(emphasis added} 

Jf Zeno Buick-GMC lnc. v. GMC Truck & Coach, 844 F. Supp. ]340, 1350 (B.D. Ark. 1992); CoJfee v. 

GMAC, Sf. Supp. 2d 1365 (S.o. Ga. 1998); Solar Motors. Inc. v. FirstNat " Bank a/Chadron, 545 
N.W.2d 714 (Neb. 1996);·Taggart & Taggart Seed, Inc. v First Tenn. Bank Nat '[ Ass 'n, 684 F. Supp. 
230,235-36 (E..D. Ark . 1(88), aJf'd, 881 F.2d lOSO (8th CiL 1989); Khom & Nate's Shoes No.2, lnc. v. 
First Bank o/Whiting, 908 F.2d 1351, 1357-58 (7th CiL 1990); Dominion Bonk, N.A. v. lv./oore, 688 F. 
Supp. 1084, 1086-87 (W.D. Va. 1988); Spencer Cos. v. Chase Manhailan Bank, N.A., 8i RR. EM, 199 
(D. Mass. J 987); Pavco lncius., inc v. First Na! '/ Bank o/Mobile, 534 So. 2d 572, 576-77 (Ala. 1988); 
Flagship Nm 'l Bank v. Gray Disfribufion Sys., inc., 485 So. 2d 1]36, J 340 (Fla. Dis! Cc App), review 
denied, 497 So. 2d ! 217 (Fln J 986); Fulton No! 'f Bank v. Willis Denney Ford, inc, 269S.E.2d 916,918··· 
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Uniform Commercial Code's (UCC) Article 1 excludes "demand instnlments or obligations" 

2 from the duty of good faith because the ''very nature" of "demand instruments or obligations" 

3 permits cal! "at any time with or without reason." Official Comment to RCW 62A.l-2mt32 See 

4 Allied, 10 Wn. App. at 536. Therefore, this Comt cannot limit GMAC's right to make demand 

5 by imposing new duties or limilations through the duty of good faith. 

6 This Court found that "GMAC does not have a contractual right to shut down the DeaJer 

7 and PJft him out of business. GMAC may withdraw their financing, but they must do so in a 

8 commercially reasonable manner." Glowney Dec. Eat 19. 

9 

10 

il 

!2 

13 

4 
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But this Court cannot substitute its opinion of commercial reasonableness for the parties 

existing contract and UCC rights.33 The impact upon the business of a decision to make demand 

cannot be used to limit the right to make demand . Allied, faced with a similar situation. reached 

the opposite conclusion from this Court and rejected a "bad faith" defense toa demand promise 

as a matter of law . 

Demand notes with the security agreements here executed indeed put the 
bank in a position where if it takes action, as a practical matter, the 
company is in trouble because it has lost its financing, but tbatis the 
agreement that the parties made by appropriate written instruments. 

19 (Ga. CL App.1980); CenferreBcmk a/Kansas City, N..4. v. Disrribs., Inc., 705 S.W2d 42,46·48 (Mo. 
Ct. App. 19&5); Simon 11. NH Says. Bonk, 296 A.2d 913; :; (N.H. 1972); Mirax Chern Prods. Corp, v. 
First Inters/ate Commercial Corp., 950 F.2d 566, 570 (8th Cir. 1991) (good-faith obligation arising under 
vee does not apply to demand instruments); Henning Conslr. Inc. v. Firs! Bonk & Trust Co., 635 So. 
2d 273 (La. Ct App.), writ denied, 642 $0, lei 870 (La. 1994); Waller v. Md Nat 'I Bank, 620 A.2d 38J 
(Md. Ct. Spec. App.), art. granted,judgmenlvacated on other grounds and remtmded, 631 A2e! 447, 
and cerL granted, 631 A.ld 4S1 (table) (Md. 1993). 

32 "Obviously, this section has no application to demand instruments or obligations whose very nature 
permitscaH at any time with or without reason ." Official Comment 1 to VCC § 1-309. Revised Article I 
of the VCC was approved by the National Conference of Commissioners on Unifoml State Laws and The 
American Law lnstitute in 2001, but it has not been adopted in Washington . Former Section 1-208 is 
now designated as Section 1·}09 in revised Article 1, and this speciiicsenlence in the cornmen! has been 
relocated to the comments to Section] ·309 to revised Article 1. Washington has retained this sentence in 
its comment to RCW 62A.! -208. 

:u As Ihe Court of Appeals Commissioner noted, "[wJhelher GMAC's actions make btlsiness sense is 
irrelevant to the issue of whether it may demancl paymenL" Glowney Ex. D at J j. 
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Allied at 534. 

Although these, facts might raise questions as to the bank's business 
judgment, they cz~ate nQJ~ctual issue aSJQJb~_bank'sxight to-go what it 
slid, and so qrs:: not material .ff!'2ts.~~ This is .J;?51nj~llJarly.,;;.ounderQ1Jr 
internretatiQn of what consJituted the agreem~11t b(~J~~~,n the .J?ltrties, 
!1fIDl~lY,.!he terms of the demand notes. 

Id at 536 n.S (emphasis added).34 

Because Gi\'lAC complied with the UCC in making demand, its actions were 

commercially reasonable as a matter of law, Like the court in A !lied, numerous courts as a 

matter of law, have rejected attempts to limit or condition a lender's right to make demand 

through a duty of good faith. Larson, 567 N.W,2d at 723 (citation omitted) ("This court cannot 

limit the bank's ability to enforce its rights under the demand note without interposing new terms 

into the parties' agreemenL,,);35 Fulton Nat" Bank 269 S.E.2d at 918;36 Centerre Bank 705 

S.W.2d at 47-48 ("The imposition of a good faith defense to the call for payment of a demand 

note transcends the performance or enforcement of a contract and in fact adds a term to the 

agreement which the parties had not included.,,);3? 

However, the defendant bank maintains that the U.CC good faith 
requirement is not applicable to a demand note and, therefore, the 
question of good faith is immaterial to the resolution of this case, The 
court agrees and finds that allegations of bad faith do not create a 
genuine issue of material fact to preclude summary judgment 

34 TIle Badgeu opinion twice favorably cited Allied, thereby fimlly establishing the continuing authority 
of A llied. 

35 The court disrTJissed the case for failure to state a claim. 

36 The trial court denied the bank's summary judgment motion. The Court of Appeals accepted 
interlocutory review and reversed. 

]'1 Jury verdicl .in favor of defendant borrowers/guarantors vacated. 
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Toggart & Taggart 684 F. Srrpp. at Mintx, 950 F.2d at 570 (same)39 GMAC's 

2 December 2008 demand to EC for payment in fun of an obligations then due to GMAC does not 

3 constitute a breach of the duty of good faith. 

4 F. 

5 

Badgett: Because The Duty of Good Faith AppJies to Specific Contract Terms, It 
Does Not Apply to Restructuring Negotiations Between the Parties 

6 

7 

8 

9 

10 

Ii 

. 12 

13 

14 

15 

16 

17 

Both EC and GMAC sought modifications to the existing loan lenns. Mc Reggans 

wanted GMAC to provide 100% financing for his proposed purchase of the dealership property, 

which GMAC declined to do, and as noted above, EC sought and obtained an additional 

$300,OOOof credit under the RLCA. GMAC proposed to restnlcture EC's loan by requiring that 

ECincrease its capital by $800,000 and by obtaining a personal guaranty from John Reggans. In 

the same July 31. 200& letter, GMAC. again declined Reggans' request to modify the loan 

agreements by having GMAC advance additional funds to EC. 

GMAC is unable to increase the limit of the Dealership's Revolving Line 
of Credit or extend a working capital loan to the Dealership. 

REx. 1. As a matter of law, neither party breached the duty of good faith by requesting 

modifications, and neither party had any obligation to agree to the other party's proposals. As 

. Court Commissioner Ellis corredly observed when granting discretionary review to GMAC: 

] 8 t'[t]here nothing in any of the financing contracts that obligates GMAC to make olher loans, to 

19 

20 

21 

22 

24 

25 

26 

consider alternate business structures, or to explain its reasons for asking for changes to Everett's 

capitalization (footnote omitted) Commissioner's Ruling Granting Motion for Discretionary 

Review at ] L As one court recently observed in addressing bad faith allegations arising oUlof 

loan restructuring negotiations, "[ w)hile Shawmut \vas free to negotiate with Carney, it · was 

.18 Summary judgment in f~lVor of bank. 

39 See also Dominion Bank; 688 F Supp. at 1086 ·87; Pavco Indust, 534 So. 2d at 576- Waller v. Aid. 
Nat 'f Bank, 620 A .2d 38l, 392 (Md , CL Spec. App.), cert, granted, judgment v{}c()/cd on other grounds 
and remcmded, 631A.2d 447, and cel1. granted, 631 A.2d 45l (tab!e)(Md. J993)(same), 
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J4 

15 

under no obligation to do so, and was equally free to exercise the rights which it had acquired 

under the loan agreements.,,40 

Badgett refused to apply the duty of good faith to loan restructuring negotiations, stating 

that there is no "free~noating" duty of good faith and ruling that a lender has no duty of good 

faith in loan modification negotiations arising outside the ''underlying legal document." 

By urging this court to find that the Bank had a good faith duty to 
affinuatively cooperate in their efforts to restructure the loan agreement, 
in effect the [debtors] ask us to expand the existing duty of good faith to 
create obligations on the partjes in addition to those contained in the 
contract - a free-floating duty ·of good faith unattached to the underlying 
legal document This we will not do. The duty to cooperate exists only 

. in relation to perfonuance a specific contract tenu. 

Badgett, JJ6 Wn.2d at 570. Giving EC time to consider and meet its proposed restructuring 

tenus as GMAC did here - instead of making demand immediately - does not violate the duty of 

good faith, nor does it expand the scope of the duty of good faith. And Badgett does not stand 

alone in concluding that lenders can engage in restructuring negotiations without violating the 

duty of good faith or losing their ability to enforce their written loan contracts according to their 

16 terms. Cases across the country reach the same result; Badgett; e.g, Rosemark Gardens 

17 Funeral Chapel-Cemercry. Inc. v. Trustmark Nat '/ Bank, 330 F. Supp. 2d80 1. 811 (S.D. Miss. 

18 20(4) ("A number of courts have implicitly recognized, in facI, that a duty of good faith and fair 

19 dealing does not arise even where a lender begins negotiations towards restructuring an existing 

20 loan.,,).4! Conducting restructuring negotiations does not disable or prevent lenders, under the 

21 
40 Carney 11, Shmvmul Bank, NA., No. 07-P-858, 72 Mass App. Ct. 1117,893 N.E. 2<:1 802 (Table) 2008 

22 . Mass. App. Unpub. LEX!S 458, at *9 (Mass. App. CLSepL 19,20(8). 

23 

24 

25 

41 "See, e.g., Carter's Court Assocs. v. Merropolitan fed. Say. and Loan Ass 'n, 844 F. Supp. 1205, J 2 1 0 
(M.D. Tenn. 1994) (holding that!ender was not under a duty to restructure the loan under the express 
terms of the loan documents or under any implied terms; that "in the absence of an express contract term, 
there is no duty on the part of a lender to negotiate a workout or provide increased credit;" that "there is 
no breach of good fa ith for a party to act consistently with the ten11S of a written agreement;" andlhat 
therefore, even after it began negotiating, lender had no duty of good faith and fair dealing); cf. Teachers 
Ins. & Annuity Ass 'n a/America ll. LaSalle Nai. Bank, 295 Hl. App. 3d 61,691 N.E.2d 88 J > 229 Ill. Dec. 
408 (m App. ] 998) , ., ."Rosemark Gardens, ::no F. Supp. 2d at 81 }; see also Price v, Wells Fargo 
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duty of good faith, from enforcing their contracts. See e.g., Price v. Wdls Fargo Bank, 213 Cal. 

2 App. 3d 465, 261 CaL Rptr. 735, 742 (1989) (The duty of good faith and fair dealing "does not 

3 impose any affirmative duty of moderation In the enforcement ofIegal rights.,,).42 Indeed, such a 

4 limitation upon work-out or restructuring negotiations would be bad commercial law policy.43 

5 GMAC could have simply demanded full payment in July 2008, or at any time earlier or 

6 later, instead of giving Ee almost half a year to meet GMAC's conditions to continue financing. 

7 Under the duty of good faith, GMAC was to request different terms to continue its financing 

8 ofEC, and GMAC was not thereby foreclosed from exercising its contractual rights. 

9 This Court asserted that GMAC gave EC "faise targets," GIo\vney Dec. Ex. E. at 11. But 

10 GMAC's restn!cfuring proposal is not a " false target," it is a proposaJ to change the terms of the 

j 1 loan. EC was free to refuse the new tenns; indeed, Ee and Reggans never agreed to provide a 

12 personal guaranty_ By the same token, GMAC was free to refuse EC's proposals for additional 

.13 loans and to enforce its existing contract rights. Therefore, the fact that GMAC proposed to 

]4 restn!cture EC's loan in July 2008, and later chose to make demand, as a matter of law, carmot 

] 5 form the basis for a claim of bad faith. Allied, supra. 

16 

17 

]8 

19 

20 

21 

23 

24 

26 

Bank, 21} Cal. App. 3d 465,26 I Cal. Rptr. 735, 742 (1989) (covenant of good faith and fairdealing is 
not breached when lender takes 'Ihard line" inlnan repayment negotiations since "[e Jontracts are 
enforceable at law according to their terms"); 

4? Rosemark Gardens, 3JO F. Supp. 2d at 810-! I ("Countless other cases have recognized this same 
fundamental principle. S'ee, e.g. Bank of Am. NT & SA v. MclvfahoFi, g F.3d 25, 1993 WI. 366663, 't3 
(9th Cif. 1(93) (holding that 'the covenant of good faith and fair dealing is not breached when a lender 
takes a "hard line" in loan repayment negotiatiol)s' since 'contracts are enforceable at Jaw according to 
their terms'); Glenfed Financial Carp., Commercial Finance Div. v Penick Corp., 276 N.J. Super. 163, 
176,647 A.2d 852, 858 (N.J. Super. A.D. 1994). 

4) Fasolino Foods Co. v. Banca Nazionale del Lavoro, 961 F.2d 1052, 1057 (2d Cir. 1992) {"Indeed, a 
contrary view wou!d discourage lenders from allowing borrowers leeway and encourage those lenders to 
play hardban in .the face of every default, no matter how minor. Kham & Natc's cS'hoes, 908 f.2d at 
1357 ("Any atiempt to addnn overlay of 'just cause ' . . . to the exercise of c(mtractuul privileges [bused 
on the UCC's requirement of 'honesty in Jact ' } would reduce commercial certainty and breed costly 
litigation."), 
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And it is undisputed that EC refused to provide a personal guaranty and did not meet 

2 GMAC'ssfafed terms ~ Ee never provided $800,000 of additional working capital and 

3 Mr. Reggans refused to provide a personal guaranty. It is therefore purely a hypotheticaJ question 

4 of what GMAC would have done had EC agreed to GMACs proposed restructuring of the 

5 loan.44 

6 G. 

7 

There is No Bad ll'aith In Requiring Performance of a Contract According to its 
Terms 

8 Badgett also held that "(a]s a matter onaw, there cannot be a breach ofthe duty of good 

9 faith when a party simply stands on its rights to require performance of a contract according to 

10 its terms." 116 Wn. 2d at 570. Therefore it was not "bad faith" to require EC to perform 

11 according to the loan's terms, i.e., for GMAC to require EC to pay "upon demand~" To the 

12 contrary, BC had a: good faith duty to cooperate with GMAC's demand for payment to give 

] 3 GMAC the benefit of its bargain. Jd. As another example, this Court deemed it "commercially 

<1 unreasonable" that GMAC increased the interest rate on the RLCA based upon "market 

15 conditions" without . indicating· any metric or specific market tennor .contract term. But 

16 Mr. Reggans expressly agreed to the increase in \Witing. REx. 69. Therefore, there can be no 

17 bad faith arising from this action. 

18 Accordingly, asa matter of law,GMAC did not. violate the duty of good faith by standing 

j 9 on its contractual right to make a demand for payment45 in December 2008, its right to inspect 

20 the vehicles and Ee's books,46 its right to receive payment When Ee sold cars,'!7 and its Tight 10 

21 demand principal payments under the RLCA .48 

23 44 Michele Smith repeatedly testified that GMAC would have honored the July 31 letter had EC met its 
requests. RP Vol. IX 134: 19-1J6: 16. . 

24 45 EC agrees "1lQQnsl!OJll1!l}QjQ.l2ID' to QlY1A.c;;:Jh!L~DlO\l.!1li1:?.Q.YJ1Il~'§QLi§-2_QJi.ggtl.~d to.Si£1Ylm.~." REx. 3. 

46 The Wholesale Security Agreement expressly provided GMAC with a right of access and inspection of 
the vehicles and related records. REx. 3,15. 

26 47 REx.3,,7. 
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H. GMAC Properly Exercised Us Remedies Against GM's Open Account and EC's 
Retail Banks 

GMAC properly asserted rightsagaiDst EC's Open Account with GM and EC.s retail 

banks. GMAC had a right to exercise its contractual remedies against coBateral, which 

included giving notice to an account debtor to pay GMAC rather than EC. RCW 62A.9A-

607(a); 62A.9A-406. 

Be's Security Agreement and the RLCA granted GMAC security interests in, among 

other things, EC's accounts and general intangibles. R 3, 8.' Ee's "Open Account" with 

GM represented money owed to Ee byGM.49 Ee's retail banks owed'money to Ee when a 

retail cnstomer financed a purchase of a vehicle from Ee through one bfthe banks. Accordingly, 

these accounts or general intangibles were subject to GMAC's security interest. GMAC 

therefore had the right to exercise its ri ghts against this collateral by giving notice to these parties 

to payGMAC rather than EC.5o RCW 62A.9A-607(a); 62A.9A-406. R. Exs. 56, 76. Likewise~ 

Jater in December, GMAC gave notice to a number of Ee's retail banks when GMAC learned 

that EC was selling vehjcles but not paying any proceeds to GMAC. REx. 16. Under RCW 

62A.9A-406, OM and the Telaj! banks "",ere requited to pay GMAC. 

Any daim that GMAC ·'interfered" wi th EC's bank financing, when lEC was converting 

the proceeds of vehicle sales, is baselessc GMAC's lending contract, and the VCC, gives a 

lender the absolute right to exercise its rights under RCW 62A.9A~607(a); 62A.9A-406. Even if 

the elements of tortious interference are present (and they are not here), interference is justjfied, 

4& GMAC requested a $10,000 monthly principal reduction on the RLCA. Ii. Ex. 1. The RLCA provided 
that the "mandatory payment of credit line advances" included "the amount, if any, at a min imum 
indicated on a BiUing Statement as may be sent to Borrower by GMAC, payable by the due date shown 
on such statement." REx. 8. 

o The tenn "account," as defined in the uce, includes "a right to payment of a monetary obligation, 
whether or not earned by performance." RCW 62A.9A-l 02(2). The term "genera! intangibles" includes 
payment intangibles. RCW 62k9A-102(42). ' 

5\} This is similar to Allied, where the bank had rights against the debtor's accounts with the bank , Allied, 
1 () Wn. App, at 
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as a matier of law, if the interferer has engaged the exercise of an absolute right equal or 

superior to the right which was invaded. E.g. Plumbers & Sfearrifitters Union Local 598 v. 

Washington Public Power Supply S'ysfern, 44 Wn. App. 906, 724 P.2d 1030 (1986). 

CONCLUSION 

For the reasons set forth above and based on the authorities and evidence cited, GMAC 

respectfully requests that the Court enter summary judgment in favor of GMAC dismissing 

Defendants' counterclaims and their affirmative defenses for bad faith because GMAC did not 

breach the Wholesale Agreement or the RLCA by demanding payment in full from Ee, and did 

not violate the covenant of goodD:titll and fair dealing as a matter oflaw. 

, DATED this \ D~ay of NOVEMBER 201 L 

1 (jOt) l/OO32/911964 5.2 

SEVERSON & WERSON 
A Professional Corporation 
One Embarcadero Center, Ste 2600 
San Francisco, CA 94111 

M. Roman, CSB 
i ted Pro Hac 
dH. Cram, CSB No. 16004 

Admitted Pro Hac Vice 
Duane M.Geck, CSB No. 114823 

Admitted Pro Hac Vice 
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IN 

'Jot Hon.EricZ. Lucas 

SUPERlOR CoURT OF tHE STAtE OF WASHiNGtON 
FOR SNOHOMISH COUNTY . . 

, ' ..... ,~ . 

. i () GMAC ltC, a Delaware limited liability 
company. 

No. 08'-2~10683-5 

GMAC'S NOTICE OF ERRATA 11 

12 . 

15 
v. 

. Plaintiff, 

EVEREtt CHEVROLET, lNe., a 
.14 Delaware cOrpOration, et at, 

15 Defendatits. 

16 . 

11 . ,on Thursday, April 8, 2009, GMACfiied a declaration of R. Michele Smith that was 

18 il1correctly entitled «Dedar!;ltion ofR. Michele Smith In Support GMAC's Motion In Limine 

19 

10 

21 

22 

23 

24 

26 

and in Opposition To Expedited Discovery." The correct title of the declaration should be 

«Declaration of Michele Smith." There are no changes to the body of the declaration. A 

corrected declaration (without attachments) is attached hereto and should be substituted for the 

incorrectly titled declaration. 

Norice of En at a- 1 
Seaule·35 19298 .1 O()49224·000(l] 
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DATED THIS _It> DAY OF APRIL 2009. 
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GMAC. a~laWa:re rorp'omtou,' 

Plainliff. 

v. 

~rCIffiVROIJIT.1NC.) a ' 
Dela.w!U'ec()rporilHon. et al.. ' 

NO.Os..2-10'6S3-,'s 

DECLARAitbN OF'R. MIC~ 
SMITH 

records maintained by GMAC in the ordinary coursedf its business. which rec<Jrds,in ttitit, !Ire' 

based on information provided by the Dealership or received fiUID persons c'Illployed or engaged 

by GMAC wbo have knowledge of the facts ill the time the events are recorded in 'the rerords. 

GMAC relies upon these rcoords in the ordinary course 'Of its business; 

2. Attached·to [his declaration as the fitst page of Exhibit A is. a spreOOsJl<:et listing 

26 the vehicles floorpJanned by GMAC that EverettChevrolel, Inc. C'EC») soJd from January 14, 

2009 through April 5, 2009. This spreadsbeet was prepared ftom records provided by EC 10 

DECLARA nON OF R M1CHELE SMITH-.I 
Sultk·35 I 9109,1 0049224--00001 

STOEL RIvES u> 
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GMAC or ilS uuuitot'S. ikgfuning"on March 9,2009 mid tofitIDuing to date, EC blls not paid 

2" GMAC any ofilie proceeds of these sales. Ten Oootplmooo vehicles have been sold, eight of 

3 which were cash saies, willi m:me of the proceeds coming 10 G.MAC The remaining pages in 

4 Exhibit A are copies of receipts, checks. ctn:ltraCl$, and caSh that evidem~e dUll :lie has received 

5" payment for tbefloorplanned veiticlesir !fold from ~ch 9 through April 5, 2{)(J9. 

6 3. Attached to this declaration as: the first page of Exhibit B is a 5preadShcclJisting 

7" the vehicles not floorpl~ed GMACt&t:EC sold from lunary 14, 2009 Ihrouga M~rch 31 

8 1~ (the most recern reported Sale). ill)s sprea-cishetlt also Wasprep-ated from tetQrds ·provided " 

5} 

10 

i 1 

12 

13 

not paid GMAC any ofH.le ptoc~ ofthese saies_ E:ighi oon~floorplann~d vehides IDiw been 

sold, six OfWhJtfl were cash Sales, withM'n'tofth'ejJroteeds cOming [0 GMAC, "too remaining 
. " , - . 

pages· in "Ex"hlbit B are copies 6f t~eipts. ch-ecks~ C'Ol1thlC[$. ,and . cash that evjuente that Be 

received payrulIDt for the" non·:floorpJantred vehi'tlesit sold from Febru1tty 26ilirtJuth Match 3 i; 

14 2009. 

15 

16 

11 

IS 

19 

20 

21 

22 

23 

24 

25 

26 

" . " 

2009, with tespett to which GMAC h~'S J'lot te'teiVed any payllit!1lt The cash proo~$ of thC!;e 

" " " 

oottomof tlre wllirtIDs entitJei;i "Cash R~'d by :\1C." Th'e additional " amOtmtS :tC should bave 

re"Ceived frt>fI1 financing provided by thittH>mty lendets lQ thevehide buy~s are shown tttthe 

boftomof the <mlmnns entitled "Contract Mo\ill!}' 

I declare under penalty of pe:rj'IlJY mH'ier the laws of the State of Washington that the 

foregoing is true and educe!. 

Signed al Plano, Texas Ihis ~Ldny of 
J 

DECLARATION 01: R MICHELE Svrrrn--2 
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'fHEHONORA'BlEERlcZ. LUCAS 
Hearing Date: March 17, 2009 

. CQtfRT COMM1SS10NER 

Hearing Date: March lI} 2009 
Wi.th oral argument 

IN THE sUPER.10R COURT OFTIIES'J'ATE OF WASHINGTON 
FOR SNOHOMISH COUNlV 

Plaintiff, . 

v .. 

EVERlrrT CHEVROLET, INC., a Delaware . 
.COrp<lf8tion, C1. aI., . 

Defendants. 

08-2-10683 .. 5 

DEcLARAll0N OF R. MJ:CHELE SMITH 
IN SUPPORT OF GMAC'S MOnON IN 
LIMlNE AND IN OPPOSITION TO 
. EXPiIDITEn mScbVF .. RY 

1Z. MlcheJe Smith hereby declares as follows: . 

t. I am an Operatiohs Man'ager employed by GMAC FinanCial Services, and am responsible 

for overseeing the maImgemertt ()f the credit iitleextended by GMAC to Everett . Chevrolet, Inc, (BC). 1 

make tItis declaration hased oil my personal knowledge and my review of recoms maintained by GMAC 

in the ordinary course of its business, which records, in' tum, are based on information provided by the 

Dealership Of receiVt"Ai from persons employed or engaged by GMAC who have knowledge of thefacls at 

the time the events are recorded in tile records ~ GMAC relies upon these records in the ordinary course of 

2. Attached 10 ihis declaration as the first page of Exhjbit..,A is a spreadsheet listing the 

vehicles floorplarmed by GMAC that Everett Chevrolet , lnc, ("EC") sold :!Tom January 2009 throu gh 

April 5, 2009 This spreadsheet was prepared from records provided by EC to GMAC OJ ils auditors, 

DECLARA nON RE LIMINE MOT10N 
AND EXPEDITED DISCOVER y., 1 
Soule,}'>J9J 09.10(j49Z24AJOOO! FILE copy 
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Begilming on March 9, 2009 and contimling to date, EC hUSllot paid GMAC any of the proceCds of these. 

2 sales. Ten floorplanned vehicleS have been sold, eight. of which were cash saies, with none of the 

3 proceeds coming to GMAC. The remaining pages .in Exhibit A are copies of receipts,checks, · contractS, 

4 and cash that evidence lb.'!! EC has rect.,>iveci payment for the floorplanned vehicleS it sold from Marcil 9 

5 through April 5,2009. 

6 

7 

10 

12 

15 

3. Attached to this declaration as the first page of Exhibit B is a spreadsheet listi.ng the 

vebicles not floor'plamled by GMAC thaI EC sold from January 14, 2009 through March 3j 2009 (the 

most recent reported sale)" Thisspreacisheet also was prepared from records provided by EC to GMAC or 
its auditors. Beginning on February L6, 2009 and continuing to date, EC has not paid GMAC any of the 

proceeds of these sales. Eight non-floorplanned vehicles have been sold. six of which were cash sales, 

with none of the proceeds coming .10 GMAC. The remaining pages in Exhibit B .are copies of receipts, 

checks, contracts, and Gash that evidence that EC received payment for the non-floor-planned vehicles it 

sold from Februitry 26 through March 31,2009. 

4. In summary, 18 floored and non-floored vehicles have been sold since January 14, 2009, 

with respect to which GMAC has not received any payment. The cash proceeds of these sales that ECh3S 

16 . received, according to records EC has provided to GMAC, are shoWn at the boitom of the columns 

l7 

18 

19 

20 

2J 

22 

23 

24 

25 

26 

. . 

entitled "Cash Rec'd by EC:; The additi"onalamounts EC should have received from financing provided 

. . . 

by third-party lenders to the vebicle buyers are shown al the bottom of the columns entitled "Contracl 

AmollnL" 

I declare under penalty of peljury under the Jaws of the State of Washington thai Inc foregoing is 

true and correct. 

Signed at Plano, Texas th is "~1_day ofApri}. 2009, 
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N° - 80157457 

ku. n~. S-Kfllt;. 1"tA 'ttl.l+1':M: 
4)!>-~_7~11 f,.. """VHrlS 

OFFiCIAL CE:ECK 

lYTO 
m' 

~iierett Chevrolet and Charlene and Kurt Krueger 

tDER-Of: ----:---------'---
Fourteen thousand three hun.dted <· ... ''''''''"''_t~''''' 

JED SY; Mo.'ffiYOAAM Ph, YMEh'TSYSTEMs, INC. 
BO'X: ;t4'-1b M!NNEAPOIAS MN SS4l!i.' _ - . 

\WEE: PRE}1:RRE!) SANK , LOS ANG~ CA 

Tener J.D. : ?Ol 
Date: 416100 . 

14,375.93 S,--~_ ............ __ _ 

DOLLARS 

'ON XtJ3 
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NAVY'FEo'ERAL CREDIT UNION 
,POBox 3000. . 

Merrifield VA 221 19·3000 

009147728 

, SERIAl. No, ACOQUNTNO, .OArE 

I 0'5140'540tO ~anQ796n09~O '. 04/02/09 

PAY 
TO THE RI CHARDM HUCKS 

ORDEROP AND EVERETT CHEVROLET 
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If 1'''Y'''''''' PT ril"",""'f'I"" :>mll& CU ... ",.td Ass"l i'r!>ltctlo/!> h>~ been 
",.cted. by $~ng.1 ,eqtl1!st Ulq$ Pf,,\eClioo and "II'ee \<> the Itl1'l\S ~"" 
Ctmdi!!ons in 11Ie' ?"'!m.m PrQleel!oo 1'1"" A9,e""""'l and Dt:gcl¢!;,"" 
andlt>r Vte r",~,.""",d Asset ,1'iUlectl"" APf""mwl .00 DisclOsure 
I.!!~ I""~""" I <"",~"I ei'llw< p,."_,,,,, P'lb1l ;>\ ,"1>'( 

tim. by """.,actlng'N."., """ .... 1 Credit Un""" wl~b.... in \be U.s. 
1_3118_ ... 2-£)28. F<>, loll-"~'" ·"umb"". wile" ""H$ .... , vi:>!t 
"ny!.dv~L<><9I"""'.u the F1.(!)-25S-Stl37 jOf ooll.e, 
mtfJTfmti: ' 

::::;;;"'--;;an,-----------

NOTICE TO. MEMBEI\ 
00 NOT deposit or endorse Ihis ;nstrufTlenJ for payment 
unlit you hay" signed all neces,,0ry documeITts and re\urri!!d 
them wNFCU. 

-"-~'J't ,()Q(_~. 

~V~_1I'~'ro-o~~~ 
~~,~.'9.~~ 
-.,.~~ ...... ,~.~~ 

\ . ' 
\. 



.. \ 

o 
UJ 
.('-

o 
('-

o 
I.n 
rw 

.j rH 
., .-~ 

'"~ 

\ \ 



RETAIL lNSTALLMENT SALE CONTRACT 
SIMPLE ANANCE CHARGE 

EVERETT CHEVROLET 
7300 EVERGREEN WAY 
EVE.REIT 98203 

You, the BUyer (a"d Co-BlI)'?f. ij any}, may buy the: vehicle bclowwr cash Dr 011 creoi!. By signing this e<ml!acl, you ch~ 10 buy the vehicle 
00 credil under the agreements 00 llJe frent and b<u;k . 01' thlsconlmcl 'fuI; agree to pay the Crudj\Or • Seller (sometimes "'New or "us' in Ihis 
contract) Ina Arrn.'>ont FInanced and F~. Charyelo U.S. fuoo$ acrorrling to the Myrnonl schedule below, as explained in section 1 Of} the baCk. 

~'~L~:-[:;;:~=. . V.h",_Om_ ~~UM~_~"Md. 

USED 2007 
!1:HEVROLET 
COLORADO IGCOTl9E178197284 

ANNUAL 
Pt:RCEl'flAGE 

RATE 
The cosloi 

your aedn as 
a yearly rale. 

-v}NAN E 
CHARGE 
ThoOOllar 
amooot tn& 
ctooitwm 
cost ¥Oil. 

. Amount 
FimU1ced 

The arootlnt 01 
Cte!:lil.~d 

19}'Wor 
00 youroonalt 

Total of 
Payments 

The amount you 
y,jlI h;wo ~lP alter 
yquh;wo made en 

. Pli)I'm&!'I1S as 
.schecMM. 

I.nt~ Chalge. If paymen! is no! receMld In luJI wftl,lin~lL ~ alWf it i5 000, YOU. will pay a hl.te eIlatge 
01 $ _ .. _.L. or _L. % oIlh$ part of the paYment thaI Is mte, whh:luwerfs ~. . 
PrnpeymenL If 'yoo pay ol! illI)'OI1l dOOt ~ you wlll.l1Ot Imva !(>.P.av Ii penaltY_ 

Security !ntmest ¥Olllifll giving a SllCtltlty mlQro»llnlhevelWd@ beiDgpu!d!ased. 

Addltlomli IntmJllntlol1: See this ro[l!raci lor lllPIe inlotmaJloll i.or.w \rl!ommticm aboul noopaymm, 
detavlt, afl'j fa.quirtict repayment in IuD !>elora Ine !ljjh$iMed dW and s~rlly interest . . 

rTF MlZA1l(1)! Of "MGlIia RHAMeS; 

Casll Sale Ptite 

Vehk:le 

OUwr~~;:;~~~;;~~ .. _~~.~~~~.:.~~~=~~~ 

.0rner -:''''::.;'" __ ' •. __ .• __ '' __ '-'-_ __ -''-_____ .' .' '-__ 

~er ._.~~ .. ---- .-.-_.---- .-,-___ --,_----._--.----
Other . __ :.!~'--. _--_ .... __ --..... --.~._.--"-.. _-_.-.-... -, 

Sales 1m 

OlJaler ~1!!fJSflf'lice fee (DocumsilWry ~$$!lIIt WI ~ 

I:>f tte 5!il!e ofWa5t~) 

1ota] Cat» Sal& Ptial 

To\aI OGWnpayment ,. 

Trude-in ;:;--"-;:-.. -•... ---'7.:;-:.;-~-• . --... - - -.•. _c~-;-_:_:..-.--.• - . ... . 

G.oss "(moe-In PJiowarce 

Loss PaycU IMIle. By sonar 

Equ3ffl NelTode In 

• Cash 
+ Olhe! ..:.;:.,LL~. __ .....•..••. _ • •..••. __ ..•. _ .... ....... __ ..•..•.. " .', ___ .• __ ... __ .• __ .. _ 

fl! lobI downpnymer.! is negalive, !loliir -0' and see 4H belnw} 
j Unpaid 8;;larn:e o! Cash Frial (i mirus 2) 

$ _~_ . -1iLf) 
S,-__ ._·_JUA 

$_]00yU30 (2} 

_."'"'_.:=_~O:'. :3) 

(] plif$Ql)al, broil)' 0; household 
o bl.tsint.:ss. 

o '!Igp... .. 1i"r .. ,· 

lMuranoe, YOll . may buy' Ih~ !llly.skat d$mane 
il\llulml:lt !l)l>,Wllttao!.,eqWfrS i~ Ill!ck} wpm 
~ you c~ sWjI!clll>'O\lr 1I~0'n!1 of .)'fAA" 
chol!;e 1>:Ilh,e lll.w ~1I0Yf$. '!W ale nc\.Itiqll1!ed to buy 
any Olhei ~ 10 OOI&in credit 

n fJfIy ~ is ~dbeloW, po.IIcJes or 
. C£J1if~ I!MlIlte tl!lmell Insurance CO!llplIWM will 
dese~ lheltfms 1lOO rorull!ioos, 

Ch«lt lhJ!;lMinnce YPU1!lml1lpd !>ign below;' 

Optional Credit insurance 
o credit Ute; 0 Buyer 0 Co-!luyet (] &11> 

'O 'CI~J~ (£\llyerQroy} 
PrMlluur. . 

Cld;lJllI$ ~~~.J:NuL".t:.AL,.-, __ 
. CrWil ~1ily $ NtA 

~ 
~ ~ WI lhe !Ilsl~l Ulllij$$ a d'kmllllemlIDf ttw 
lnSU!WlC\l is shown bekw( 

other Oplltmat Insurance 
__ .liI.f._ 

Term . 

PremNm$. __ .,. __ .~~LfJ __ ... , .~_ • . ____ ,_ 

Insurance Comp~11Y Name 

._ .... llL!L_ 
Term 
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Mat 0012:00<) G MAC; 

D,*.$.h~J tk>c(;m~nm~'7 S~~"'!,C* Fb i} {Cf!:X::;}~ffl~ft ?If.= W'1l <,)t){ tt>qv>f$>d 
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GresS' l~~c&-·h Ai%(~.n~ 

1. ~~ P&fU# MaW. i:!?f Sf..\fje; 

F.~iJ.W~$ rJm.f'traoo ~n 

~ C4:t<f<l 

~ Ck.h~H" .J::J,LA. .. __ . 
{~lot?M" d><~<P!t~Pg'yO'lt ~lt n~"Yi'<~ ~rn~t "r.t' ("nct ~.¢i"~ 4H bb~) 

S l..h ,p.~~ Bi1,J~c$- 0: C;~bt) Pfk~. p: n-~ 2} 

. i Otr'~~;, c~$-"l)~.a: ~~f'<'p AJ(;OV/l;¥- !"'nJd to· Omt.i~" on r...>1..Jf OBht:lH 

{$flH"l!M ~ ~'o<z:p VfU1 rfi ~{\iS~;;~ ~·('r~nt%<l~ 

A C09-o! t.)p~k»)~t CtOOlrk$$\.f,antrt f1:#d Tn­

}nSU'faf'<.$ D:>thpnny Ol f.'"4Ynpani-'t<::1 , 

Vf~.~ ___ .. ~ ....... ......,_. __ .¥._.,. __ .. . 

·Toud lr~U~~!>~_~~mir~ C.C~~~ff$ . _____ ._. ___ -, ... -., 

C O~kJ;aJ f:?~:~.f~~d ~o- ~~"f"'!f1t{tnt ~ili:~~~~ .. Y_~,v~~. .. _ ... __ .~,,~ .... _~~ .. ~~~ 

"~fV$ d In:UV?NK:lb "fml-u 

$1···· __ ->.;>.>4:'-

r'"7~tl)~'utn $. _ .. _ .. _ .. ~LA __ .. ~~_h~. 
~l.f.<.tJf-a.n;::'-e ~pP-ftny }l.umf<. _ ... 

$!. __ ......... .L''''.~'''. 

$. 
$. 
$ 

.. . , . ..bt/k 
, ..... U/k 

-Al.,t.A. 
... __ .N-/..A. 

..... ~--N:lA--­

--:--2:Z!J~i'-~-0~). 

--. -. --.4+~ 
-. -.g~r-G-fl- . 

otr~H3C~¥ , 

r-"r6nAM'h $. N/~~,_._. __ ,._~. _,_ ... ~_ ... 
1~:~lnCt; Cornj:l'~H"?'1 Ntlft~<!:' _. __ .. 

ll/A ... __ .. ,. __ ...... ____ ..... ....... . 

he Btrl:S inetor. \>~thJch} depvrtmnnl CI 01r¥Y ir>O:Q! YG'hkiB re<yslJa'>ion J:~t~itiO~L 

You t.ottJe tenn'! of thl." CO,."I'3<''1 .. You c<>nllrm thnt 
s!gn&d this 'contract, 'NO It to and you 

v,Jere fr,fHS to tuka h, and rnvie-v,f H~ U')8t YOt,J 
rocelved a compjatG-ly fJllao-!n copy when you sig"",d IL 

{TX / QJ 1J07 



OY(R ",u.J}WJ\N{:r: 
WE OV/ES 

NX)($H)N5 
Anl)rnON5: 
AnmfK!NS~ 

'-F orAl ACe~'T~ON~;;; 

DEA LER 
1'\-t('1:(tr!?t%.~:X 

VACK. 
GNllS€)C~;~&!.. O flOSS 

.Af TR I1KT :$ 
"~r:5EHt.'f_: 

CnS.U l 

"dP'; 
',f/AHJ·:V,)"f fl: 

COtU5'()N; 
rcrrA ~ 1-' .$ !: 

.$ 
:$ 

,$ 

.$ 

8 
SW 164TH P LACE 

7302 S.w 
FRONT>.<EN(H 
f\·;\CK- CNO; 

; . 

127. 

N/A · 
6413;@0 

N/A 

N/A 
HI.'\. 

N/A 
- lJ0 . 00 

767. 

CJ M{}NEY1N 

SEel} 
P.O. 80X 99750,~ 
SI'CrtAMEtffO CA OS09 9-7 5130 

05%0 2006 CKEVROU:T 
ION FKL6Z56J1000S3 

N/A 

OA1[: 

03/10/09 

CHEV flOLE T THUCK DATt: 

l GNFK16Z S6J109063 133/ 

VAN; V.t!Vtc DS2D 20H6 CHEVHOLET rRlJC K [lAtE: 

SU8U H6AN L JGNfK )1S9015 ~,! 03 /10/t?9 

H)n 
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T1H.r n, nl ~ 
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may buy tl10 vohlcte ·bel,fn lor cas.1l or on cfa.dit By choose .to buy the vehIcle 
front and back oi thIs contrilct '{ou ilgttl0 to tho - S.9ljQr f"A,,,,,,,H,,,,,,~ 'wo' or ~U:3" in thIs 

ill u.s. hmos <lccordlr>9 \0 lno $Chootli$·belffill, as section t on the back. 
conlmct. 

kde ChOflJt. If rmymMl "' nOI ''<C1>!VBd lr\luU dWj$ an", 1\ Jj} due, yoo wMI pay 0 lato ~heK)e 
of $ . ~ .. Ji_ 01 _.mJ"_~ % of the pcll dllll) paYIt\Brn thni 1(> I~te, wlllchaYN t~ flf!l.~.!!t. 
Pr.pnymonl. If 'fUU P"Y 011 aJi yout dob! "Mty.}'O".J wHf 'll)\ hltV1'! ttl pay 8 pf>f'$I!y. 

$~",,,tty lr)W!).st Yoo Srll gMnfill securtly lnkrllal In tt", \l!\t)lci@ hl1n:J pu$sWJ.. 
Add.I!!Qnal )nto/ma tion: Sap !hIe coni,ne! [01 mom !ffiormlllii:m lnclUdltl9 lnhxmmloo ;\bt'tll npn;lll:ymon(' 
dt>lw)l, in full \mtum and 

o Cmoft LJhl: 0 ~ar 
o Ol1xlIi Ol!;aNllty (sllyOf GIlly). 

Pfllillfun: 
Cf\>dl! ur" $ , __ ._~.J:1I.A,---~_ 

Crtl.djl.Dl~abijtrl $ _-.. - .-- .'.':'-fo.'''''--,_ 

ITEMIZATION 01' AMOtlN'T PlNAliC€P 

1 

3,d1J!l. T~~:( 

Ct d0f D-CCVrtlbnt§{y SU(Vr;)$ Fon IGtx:-lHr~maf1rue$ M~ pA rV:p!n0 ' 

'rtf thJ ~!~ 0.1 Vl~$~j0]!OD,} 

i!:rt\l Ct\~)h Ba:Lt Prlca 

fnfgt tU)wnpaymGrd 

Tx;.'!d&-k) '::;.' ... "-.. '--... c:'":'.-c' ... " .... ' -' .• --... --.. -.... " ...... ~c- ............. ___ _ 

CrCM l 'lHia·)c, Allow!lrwv 

t tf:~ P;;-lycH Mh4~ try Bf)Jbr 

fquds N~t In 

• C.ar, 

.f Oth~ r ,.JJj,li. __ .... _._._ ~_" 

(it lulnl dOYPrpR"J"innrd ~Sl {}qQ'tWvif l {ln1tt a:;y end SiHJ 4H below) 

Ul1pdtl Oni<nce of Gil,!> Plin, (1 mii1fJl ::) 

~t OU-Wt Crwt!J~t\ lrldudl:rg Arr<H,mtJ: f t3 k'f to 'C)n)t)ri ()n YOU{ eoh~Jt 

{St\n~u riw"t H:ep mnotmtty 

$ ~.1:i.JJ2,;,.::3.d 
$ ~~_~.Ji~ ... 

$ ._,~ Q.QJ.iL.f1.~{ (1) I 
I 

$~' ,~, ... N/A. 
s _ .. ~_ .. __ .. iU8. 
$ _ .... 15W2L.fl£1.. 

Pmmfw)) $ 

. lnsWJOC% Ccmp~;ri Nums 

Home (Jill<:» Nl(hess ~'V.LL_ . ... ~ .... ~"' ~'~'_~""_""'_"" " 
J.UA~~" .... _~_." . ___ .,~~ 
[J " . .....->,v_.t.1'_m .... ".,,~~,,~~ ...... ~ ... , 

03/0c1!200S MON 11 51 [lX/P.X NO 



ytPJ. Of 

S%! b,g;k lor othm lmp!H'tMd I\1}1$0b'1&nI!:>; 

rB,vJ Itol If nny 
eye,opt m% 
Bfe entHH>d to 0 

it. (0) YoU 
n',;<.?*y r@O{)$v,c 

uhn!'jJ®, Th<> f);'®nco 
(m~,mt bo Hlktd 

EVERLnCH£V 

1: ~~_,,"k!-/L 
$; _,_,,~, ",-N;f"ik 

$_' ~, ,"_,-1AJ.A 

$; ~,-,-?$,~¥J<0 

-$ u ...... _="'~.,,~ ~. J;t~~t/l(;v.... 

3;, " ,4Ji~JJ0, 

} \>~- ~ tn'Y $ . . {%>p ~trJ~)t;,L 
bUJ"l'd)p,* W ~_, '_~_, ~~" ~_'~" '~_'~'_'~_~'_ 

You "92'0'0 to tonTtI) of this 
belof%> $!jJ0.,t! this conti0ct" Wi> 
WitH" \0 16ke It <lmd ceVlew!L 
,c";,,hnJd 4 com;:>IMt#dy f!1!'0~H;; copy 

t!;ci 
you 
you 
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Lite Chnrge, I! PHf'n~n\ 1$ nul rAwMui Ii! Jull due, you will pH; n Ide 

0/ :$ _ '2_~" % of HlO vm of the P:t,'fll,81)\ that islale: wlAehsVlJi.is !lJ£il!Ilf. 

pex)' off 1111 YOI" rJrbt <>arty, you will not have to paJ ;1 

giving 'it SOWr Ay irllemsi in 0W v()hlr)e be1n\! purchllsed, 
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8 

SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

9 GMAC, a Delaware corporation, ) No. 08-2-10683-5 
) 

10 

11 

12 

13 

14 

15 

16 

17 

Plaintiff, 

vs. 

) DECLARATION OF JEFFREY BEAVER IN 
) OPPOSITION TO GMAC'S MOTION FOR 
) SUMMARY JUDGMENT 
) 

EVERETT CHEVROLET, INC., a Delaware ) 
corporation; and JOHN REGGANS and JANE ) 
DOE REGGANS and their marital community, ) 

) 
Defendants. ) 

---------=~====~----------~ 

I, Jeffrey Beaver, hereby declare and state as follows: 

1. . r am one of the attorneys representing Defendants in this matter. I am over the 

age of 18 years, make this declaration based on personal knowledge and am otherwise competent 

18 to testify. 

19 2. Appended hereto as Exhibit 1 is a true and correct copy of the Declaration ofJohn 

20 Reggans in Support of Defendants' Response in Opposition to Temporary Restraining Order and 

21 Motion to Dismiss filed in this case on January 12,2009. 

22 3. Appended hereto as Exhibit 2 is a true and correct copy of the Declaration of John 

23 Reggans in Support of Motion to Hold Plaintiff in Contempt for Violation of Restraining Order 

24 and Motion to Modify Restraining Order filed in this case on February 4, 2009. 

25 

26 

DECLARA TION OF JEFFREY BEAVER 
IN OPPOSITION TO GMAC'S MOTION 
FOR SUMMARY JUDGMENT -- I 

m43949-1676117.doc 

GRAHAM & DUNN PC 

Pier 70, 2801 Alaskan Way - Suite 300 
SeanJe, W:lshington 98121 -1128 

(206) 624-8300/Fax: (206) 340-9599 



1 4. Appended hereto as Exhibit 3 is a true and correct copy of the Declaration of 

2 Johnn Reggans in Support of Defendants' Response in Opposition to Plaintiffs Motion to 

3 Resolve Defendants' Assertions that GMAC has Violated Temporary Restraining Order. 

4 5. Appended hereto as Exhibit 4 is a true and correct copy of the Declaration of John 

5 B. Reggans III in opposition to Debtors' Motion for Rejection of Executory Contract and 

6 unexpired Leases With Dealer Everett Chevrolet, Inc. filed in General Motors Corporation's 

7 bankruptcy case, U.S. Bankruptcy Court Southern District of New York, Cause No. 09050026 

8 (REG). 

9 6. Appended hereto as Exhibit 5 is a true and correct copy of the Verbatim Report of 

10 Proceedings in this case of Judge Eric Z. Lucas' decision of April 10, 2009. 

11 I declare under penalty of perjury under the laws of the State of Washington that the 

12 foregoing is true and correct. 5 1 -.¥ 
EXECUTED at Seattle, Washington thisjBraay of December, 2011 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DECLARATION OF JEFFREY BEAVER 
IN OPPOSITION TO GMAC'S MOTION 
FOR SUMMARY JUDGMENT -- 2 

m43949-1676117.doc 

C ('~.'"""----:2 
Jeffrey 'ie~ ---.. 
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Pier 70, 2801 Alaskan Way - Suite 300 
Seatrle, Washington 98121-1128 

(206) 624c8300/Fax: (206) 340-9599 



," \ EXHIBIT 4 " '; 
i ' 



.. __ o o .o .... 

HEARING DATE AND TIME: August 3, 2009 at 9:45 a.m. (Eastern Time) 
OBJECTION DEADLINE: July 28, 2009 at 4:00 p.m. (Eastern Time) 

Joshua D. Rievrnan, Esquire 
HOGUET NEWMAN REGAL & KENNEY, LLP 
10 East 40th Street 
New York, NY 10016-0301 
Ph: "212-689-8808 
Fax: 212-689-5101 
Jrievrnan @hnrklaw.com 
Attorneys for Everett Chevrolet, Inc. 

James S. Fitzgerald, WSBA #8426 
(pro hac vice application pending) 
LIVENGOOD FITZGERALD ~ ALSKOG, PLLC 

] 21 Third Avenue 
P.O. Box 908 
Kirkland, WA 98083-0908 
Ph: 425-822-9281 
Fax: 425-828-0908 
fitigerald@lfa-law.com 
livengoodfitzgeraldalskog@gmail.com 
Attorneys for Everett Chevrolet, Inc. 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

In re 

GENERAL MOTORS CORP., et aI., 

Debtors. 

---------------------------------------------------------------x 

Chapter 11 Case No. 

09-50026 (REG) 

(Jointly Administered) 

DECLARATION OF JOHN B. REGGANS III IN OPPOSITION TO DEBTORS' 
MOTION FOR REJECTION OF EXECUTORY 

CONTRACT AND UNEXPIRED LEASES WITH DEALER EVERETT 
CHEVROLET, INC. 

JOHN B. REGGANS III declares: 

.~ .. ---" "-" ------



1. I am the President of Everett Chevrolet, Inc. (hereinafter "EC1" or 

"Everett Chevrolet"), a Chevrolet dealer located at 7300 Evergreen Way, Everett, 

Washington, dealer No. 20 on the list of dealer contracts (Exhibit A to the Debtors' 

motion) General Motors Corporation ("GM") and its affiliated debtors have moved to 

reject pursuant to 11 U.S.c. § 365. The dealersrup stopped using the name "Everett 

Chevrolet-Geo" when GM dropped the Geo. This declaration is made in opposition to 

the Debtors' motion to reject. I have firsthand knowledge of all matters stated herein and 

am competent to testifY about them. 

2. I graduated from Western Micrugan University with a degree in Business 

Administration. I have been a GM dealer for 14 years. Since 1996 I have been a 

successful Dealer Principal of ECl. Originally I acquired the dealership through a capital 

investment by Motors Holding, a division of General Motors, which I paid off in full in 2 

years 10 months, several years sooner than the 7.5 year pro-fonna upon which Motors 

Holding made the investment. Dealership performance has eamed us foU! Profit 

Enhancement Program (PEP) Awards from GM in 1997, 1999,2004, and 2006. This 

award is based on the highest percent of net profit of sales group for the year. 

3. The exceptional sales perfonnance of ECl was reCognized in other ways 

by other business groups. In April 2008 I was elected to serve on the Board of Directors 

for the Seattle Chevrolet Local Market Association (LMA). Black Enterprise Magazine 

named me one of the Top 100 Auto Dealers 12 consecutive years from 1997 - 2008. 

Since 2001 I have been a member of the Board of Directors of the General Motors 

Minority Dealers Association (GMMDA) and chainnan of the GMMDA Scholarship 

Committee. I was also a member of the Board of Directors of the National Association 

of Minority Automobile Dealers (NAMAD) for 2006-07. I am a member of the National 

Automobile Dealer Association (NADA) and state 3.LJ.d local dealer associations. 

2 



4. Despite the rapid downturn of the economy in general and OM in 

particular, in 2007 ECl was No.2 in retail car sales for Chevrolet in the Seattle Zone, 

which includes 35 dealers (186 cars sold). The dealership is located in Everett, a city of 

101,800 residents, and only 25 miles north of Seattle with a population of 602,000. ECl 

has ranked near the top in 2008 in all important categories of PDS (purchase and 

Delivery Score) and SSS (Service Satisfaction Score). In December 2008 ECl ranked 

above the OM goals in PDS and SSS. 

5. Based on our proven track record of sales performance for over 12 years, 

GM's decision to reject Eel as a dealer is not a rational exercise of business judgment. 

Although the· Debtors claim that rejection is based on a quantitative "Dealership 

Performance Score" calculated as part of its "Dealership Evaluation Process," they admit 

the factors considered were both "subjective" and "objective." Motion at 8. GM has not 

provided its dealer evaluation analysis of Eel to the dealership so that we could 

participate and have a fair opportunity to be heard and challenge any erroneous data or 

conclusions in the analysis. The rejection process utilized by GM violates the terms of its 

dealership contract with Eel and violates the dealer termination laws of the State of 

Washin~on codified at R.C.W. 46.96.010 et. seq. As explained below, there is an issue 

of fact regarding the credibility of the Debtors' self-serving assertions . of good faith 

exercise of business judgment in rejecting Eel as a dealer. 

6. GM admits that if its decision to reject Eel is based on "bad faith, or 

whim or caprice," it cannot be sustained by the Court. Motion at 16. There is substantial 

evidence of bad faith ~d irrationality in the Debtors' decision to reject ECl as adealer. 

II 

II 

II 
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Bad Faith 

7. ECI recently completed a three and a half week replevin hearing against 

General Motors Acceptance Corporation ("GMAC"), the fmancing arm of GM that was 

claiming a default by the ECI dealership and demanding repayment of $6.3 million, as 

well as the immediate closure of the dealership and repossession of all vehicle inventory 

collateral by GMAC. 

8. On April 10, 2009, Judge Eric Z. Lucas of the Snohomish County 

Superior Court 'ruled against GMAC on all claims, making several express findings of 

"bad faith" by GMAC. A true and correct copy of Judge Lucas's oral decision 

("Verbatim Report of Proceedings") in GMAC v. Everett Chevrolet, Inc., et aL 

Snohomish County Superior Court Cause No. 08-2-10683-5 is attached hereto as Exhibit 

A (hereinafter referred to as "RP"). A true and correct copy of Judge Lucas's order dated 

April 10, 2009 is attached hereto as Exhibit B. The Court found no breach of the 

Wholesale Security Agreement by ECl, or any other wrongdoing by ECI. The Superior 

Court is allowing ECI to pursue tort and contract damages fromGMACfor its wrongful 

termination of the floorplan line of credit and interference with the dealership. 

9. The swiftness of GMAC's efforts to close down ECI is demonstrated by 

the following timetable: 

• On July 31, 2008, GMAC demanded a $800,000 capital injection to the 

dealership by no later than October 31, 2008, along with a personal 

guaranty by me as additional security. See Exhibit C attached hereto . 

Even though ECI was not in breach of the flooring agreement, GMAC 

threatened that failure to provide either of these would result in suspension 

or termination of ECl' s credit line. 
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, 

• On October 16, 2008, GMAC advised that "due to current market 

conditions" it unilaterally suspended its obligation to make credit line 

advances to ECl and raised the interest rate on outstanding advances. See 

letter attached as Exhibit D. If I did not agree to the change, GMAC 

threatened to terminate my credit line and demand full payment of the 

credit line by November 30, which amounted to approximately $778,000. 

.. On November 25, 2008, GMAC threatened that unless I provided a 

personal guaranty and arranged a capital injection of $300,000 to the 

dealership by November 30, it would suspend or terminate the credit lines. 

See letter attached as Exhibit E. 

• On December 8, 2008, although ECl was not in default or past due on any 

obligations, GMAC suspended our flooring plan. See . letter attached as 

Exhibit F. GMAC notified GM "to. remit to GMAC all accounts owed to 

the Dealership." See attached Ex. F., page 1. 

• On or around December 15,2008, GMAC terminated ECl's flooring plan 

and gave me 3 months to find a new lender to pay back the $6.3 million 

GMAC credit line in full. See letter attached as Exhibit G. 

• On December 19, 2008, GMAC declared ECl in default and demanded 

full payment of the flooring plan, a sum amounting to $6,367,294.89, and 

threatened to take possession of all Dealership property and vehicles 

subject to its security agreement. See letter attached as Exhibit H. 

• On December 31, 2008, GMAC filed a replevin action in Snohomish 

County Superior Court to obtain possession of all vehicle inventory, 

accounts, equipment, receivables and other personal property covered by 

its security agreement with ECl. Falsely claiming that ECl was out of 

5 



trust for failing to pay GMAC an "estimated" $206,806.18 for vehicles 

sold or leased, GMAC obtained an ex parte temporary restraining order 

(,TRO,,)l preventing ECl from selling any cars, and basically shutting us 

down for two weeks until the order was modified at a hearing on January 

14 to allow ECl to sell cars and remit proceeds to GMAC. This was 

extremely harmful to ECl. The TRO was finally dissolved on April 10, 

2009 after a lengthy evidentiary replevin hearing conducted March 17 -

April 10, 2009. 

10. Among Judge Lucas's [mdings m the replevin action, he ruled that 

GMAC: 

a. Unreasonably delayed responding to dealer requests for funding for 

the purchase of the dealership land. GMAC's reasons for refusing to 

fund were unreasonable and lacked credibility. "From a business 

standpoint, GMAC's position is not reasonable." RP at 5: 8-9. Tills 

unreasonableness was not an "isolated occurrence," but indicative of 

a "pattern of behavior" by GMAC. RP 5 at 13-15. 

b. In demanding new and additional securitization measures on July 31, 

2008,2 GMAC attempted to mask GMAC's ulterior . motive of 

termination "by justifying GMAC's actions based on credit trends 

and performance." RP at 7: 14-15. These, the Court found, were false 

justifications intended to mislead the dealership by "manipulating and 

withholding information." RP at 7:25 - 8:1. 

I A true and correct copy of the December 31, 2008 TRO obtained ex parte by GMAC is attached hereto as 
Exhibit P. 
2 A true and correct copy of GMAC' s July 31, 2008 letter, referred to by Judge Lucas, is attached hereto as 
Exhibit C. 
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c. Failing to share with the dealersmp GMAC's"very sopmsticated 

fmancial analysis" of Everett Chevrolet; setting targets without 

justification; setting deadlines without notice or justification; 

demanding a personal guaranty without justification. RP at 8:5-15 . 

.. d. GMAC credit managers Vick and Smith were "not credible" 

witnesses. RP at 6:7, 9:16 and 11:9 ("total lack of credibility"). 

e. GMAC dealt dishonestly, umeasonably, unfairly and in bad faith with 

Everett Chevrolet, keeping a "hidden agenda" and failing to disClose 

material facts to the dealer, including its intention to cease doing 

business with ECI in the future. RP at 11:12; 11:23 -25; 17: 6-11 & 

19-22; 18:8-12; and 20:14-15. Using "false targets" that GMAC knew 

the dealership could not achieve, GMAC "manufactured a default" by 

Everett Chevrolet. RP at 19: 13-15. "The goal of the team from 

GMAC in this case was to shut down the Dealer." RP at 18: 11 -

1913. "Given the totality of GMAC's actions, this is the only 

conclusion this. Court can come to." RP at 19: 16-17. 

f. GMAC imposed a three-day remit requirement that was "arbitrary 

and not commercially reas~nable" RP at 14: 15-16. 

g. In December 2008, GMAC prevented Everett Chevrolet from 

accessing funds to finance sales, thus preventing the dealer from 

reaching sales targets imposed by GMAC. RP at 16:17 - 17:8. Not 

only did GMAC freeze the open account with GM, shut the business 

down by TRO, and send demand notices to fmancing institutions, 

GMAC's actions were calculated to prevent Everett Chevrolet from 
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closing a deal on January 9, 2009 with GM's Motors Holding to 

provide $2.5 million in working capital. ld.; RP at 19:7-10. 

h. "The actions taken by GMAC to assault the Dealer's working capital 

were designed to put him out of business, not merely to protect 

collateral." RP at 19:22-25. 

1. "The law only requires GMAC to be honest with regard to its 

intentions and not attempt to manufacture defaults, put pressure on a 

business to fail, or block other contract opportunities. All these 

things were done in this case, and all are acts of bad faith." RP at 

20:1-6. 

J. "ECI, under Mr. Reggans, has been profitable every year from 1996 

until 2007. The Dunn & Bradstreet report filed as Exhibit #92 

indicates that his high year sales were approximately $40 million 

dollars." RP at 3 :4-7. 

k. "ECI sold $19 million dollars by October 2008. With these sales, that 

if he had cut back his sales efforts and lowered his break-even point, 

he could have made a profit, but GMAC was pushing him to do just 

the opposite in order to engineer default. This constitutes bad faith." 

RP at 20:14 - 21 :19. 

1. "Here, GMAC aligned all forces in order to make the Dealer fail." 

RP at 19:13 - 20:14. "GMAC breached the contract by violating the 

Covenant of Good Faith and Fair Dealing. The request for replevin is 

denied." RP at 21 :22-24. 

11. Judge Lucas also dissolved the January 14, 2009 restraining order, fuiding 

no breach or other default by Eel that would sustain GMAC's replevin claims. Since 
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Judge Lucas's ruling, GMAC has appealed to the Court of Appeals -seeking emergency 

injunctions barring ECl from any further vehicle sales, or to reimpose the injunction 

lifted by the superior court. GMAC claims it had no duty to act in good faith. Twice tthe 

appeals court has denied GMAC's motions for emergency injunction. Through the 

barrage of litigation, GMAC is seeking to bury ECl with litigation and attorney's fees to 

div~rt my time, energy and resources away from running a successful dealership. 

RetaliationlBad Faith 

12. Since August 2007, I negotiated withGMAC to fmance a purchase of real 

estate where Eel operates in Everett. In a meeting with GMAC branch manager Greg 

Moffitt, I discussed my plan to acquire the dealership property and utilize the equity to 

generate working capital for the dealership. Mr. Moffitt supported the plan and requested 

documentation for GMAC to review. 

13. The dealership property is owned by a GM subsidiary called Argonaut 

Holdings, Inc. When I acquired 100% of the dealership in 1999, the option to purchase 

-the building and land on which the dealership was located was an essential part of my 

deal with GM. I originally exercised the option to purchase in 1999, but the sale did not 

close because a large capital improvement construction project was not completed and 

GM was slow about providing details on "contingencies" that would affect the purchase 

pnce. 

14. After meetings with GM, I confirmed in writing my exercise of the option 

to purchase in November 2007 at a price of $4.9 million as provided by contract. See 

letter attached as Exhibit 1. Based on a market appraisal, the purchase would generate $1 

million in equity which I could use as additional working capital for the dealership. The 

sale was originally set to close by December 31,2007_ 
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15. Two - three weeks later (in early December, 2007) however, GM 

repudiated the sales deal, informing me that it would not honor my option to purchase. In 

a letter dated December 12, 2007, Troy Freeman, Project Manager for Worldwide Real 

Estate Western Region at GM's Economic Development and Enterprise Services wrote 

that my options had expired. See attached Exhibit 1. I referred the matter to my attorney 

to demonstrate that the option to purchase had not expired. 

16. Bye-mail dated March 6, 2008, attached hereto as ExhibitK,GM's David 

Fredrickson informed me for the first time that " . . . GM Worldwide Real Estate intends to 

pursue the opportunity to offer the property for sale to the Tenant [ECl], however, at this 

time is lUlable to do so due to the constraints imposed by the [General Motors] 

Corporation's initiative for AHI [Argonaut Holdings, Inc.) to sell these properties as part 

of a large portfolio sale." I wrote a reply back to Mr. Frederickson to inform him that I 

did not agree with his accolUlt of the discussion; See attached Exhibit L. 

17. If the dealership property was sold to a third party charging market rents, 

ECI's ~onthly rent of $24,000 would increase to $62,000. Compared with a monthly 

purchase mortgage payment of approximately $40,000 if ECI bought the property, it 

would make no financial sense for ECI to stay in business on the property if it were sold 

to a third party. Because of the urgency of avoiding a nearly 50% increase in rents and 

losing the equity in the property, it was imperative that the deal close soon. 

18. Eventually, after several meetings with Mr. William Powell, an African-

American Vice President of Industry and Dealer Affairs at GM in Detroit, differences 

were resolved with Argonaut and GM. Mr. Powell said "a deal is a deal" -- GM supports 

its dealers and would recognize my option to purchase the dealership property. A new 

Purchase and Sale Agreement was signed in May, 2008 for me to acquire the property 

from Argonaut Holdings at a price of $5.1 million. Earnest money of $50,000 was paid 

10 



to Argonaut on May 30, 2008. The purchase was to be fmanced by GMAC, which over. 

the course of a few months unilaterally changed the deal to raise the interest rate from 12 

to 15%, and then required $1.2 million in cash down. 

] 9. With Mr. Powell's assistance, the deal came together with OM, through its 

affiliate Motors Holding, a GM dealer development program that also provides assistance 

to minority dealers, to provide up to $3 million to ECI, with $1.2 million of the money to 

be applied to cash required to buy the dealership property. 

20. Around the time that the land sale was being fmalized in May - June 

2008, GMAC began making unreasonable fmancial demands that it knew were not 

feasible, as found by Judge Lucas in his April 10, 2009 oral ruling (Ex. A, RP at 6-8, lO­

ll). GMAC demanded that I put in an additional $800,000 of working capital into the 

dealership by October 31, 2009 · and that I provide a Personal Guaranty of all obligations 

of the ECI dealership to GMAC. See July 31, 2008 letter of M. Jerry Vick (Exlribit C 

hereto). After 11 profitable years in the car business, and not in default with GMAC or 

GM, I declined to sign the personal guaranty. However, I did offer to seek funds to 

provide additional working capital into the dealership, and that was being arranged . 

through the Motors Holding investment. 

21. Although GMAC managers told me several times that GMAC would 

fmance the land purchase deal, Mr. Vick of GMAC announced in May, 2008 that GMAC 

would not finance the land purchase. Judge Lucas found that GMAC's refusal to fmance 

the land sale was unreasonable and done in bad faith. Ex. A, RP at 4-5. OMAC's actions 

to impede the land purchase and place unreasonable demands on the dealership had the 

effect of stopping ECI's land deal so that GM and Argonaut could proceed with a sale to . . 

a third-party, implementing the same strategy of refusal to sell that Mr. Frederickson of 

GM revealed in his March 6,2008 email to me (Exhibit K hereto). The people at GM's 
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Worldwide Real Estate department and Argonaut who had initially opposed the sale were 

unhappy that the deal was going forward and they appeared to have manufactured a way 

to block the sale by using GMAC to close us down. Because of the close connection 

between GM and GMAC, GMAC would not have backed away from the land purchase 

fmancing deal without GM's participation in the decision. GM used GMAC's bad faith 

tactics as a way to avoid selling the dealership property to me. 

22. At a meeting with William Powell and Joe Chrzanowski, head of GM's 

Motors Holding division, on August 28, 2008, Mr. Powell confIrmed that GM would 

invest to recapitalize the ECI dealership. I provided them a copy of GMAC's July 31, 

2009 demand letter for $800,000 (Exhibit C hereto). We discussed the need for GM to 

provide ECI with sufficient funds to satisfy GMAC's demand before the October 31 

deadline. After passing a pre-investment audit by GM, GM advanced ECI only $500,000 

on October 5, 2008 under a pre-investment agreement, of which $270,825 was· paid to 

GMAC, and the rest went towards paying other critical ECI obligations. 

23. The $500,000 was $300,000 less than the $800,000 capital injection 

demanded by GMAC, and less than what GMindicated would be available in our August 

28 meeting. In addition, when the closing papers were presented for my review on 

October 3, two days before closing, GM demanded a personal guaranty which had not 

been previously offered or discussed. I was under duress and felt I had no choice but to 

sign it to make sure the $500,000 and the additional investment would be funded. 

24 . Shortly after the $500,000 was provided by GM, I spoke to Jim Madaras, 

Portfolio Manager for Motors Holding at GM, about why the pre-investment amount was 

less than the $800,000 previously discussed and agreed upon. At that time in October, 

2008 GMAC was pressuring me to put more capital into the dealership, or else it would 

shut the business down. When I spoke to Jim Madaras about GMAC's demand, he said 
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"hold GMAC off" Mr. Madaras told me if we needed additional funding, "just make a 

request." Mr. Madaras retired from GM's Motors Holding division on October 31, 2008 

and was replaced by Ruby Henderson. 

25. When I asked GM Motors Holding to expedite the investment money, 

Ruby Henderson said they didn't have the money and needed more time to close on the 

$2.5 million investment. When I told her I needed the money - an additional $300,000 

right away- to satisfy GMAC and stay in business, she said there was no more money 

available at that time. The Pre-Investment Agreement indicated that Motors Holding 

would not provide me with investment ftmds to enable me to pay $1.2 million cash down 

payment required to purchase the dealership property from Argonaut Holdings. 

However, because GM understood this meant I couldn't exercise my option to purchase 

the land, GMIMotors Holding agreed to hold the rent to its current rate at $24,000 per 

month and not implement a rent escalation clause in the lease agreement. 

26. Nevertheless, on May 1, 2009, I received a letter from GM's attorneys· 

demanding $674,977 in delinquent rent based on a retroactive adjustment in addition to 

the $24,000 monthly rent ECI had been paying going back to January 2007. See attached 

Exlllbit M. If the deal to purchase the dealership property had gone forward, the back 

rent would have been forgiven as arranged by GM and agreed to by Argonaut Holdings. 

See attached Exhibit N. But because the sale did not close due to Motors Holding not 

funding the additional investment and GMAC refusing to finance the purchase, 

GMiArgonaut Holdings proceeded with recalculating an escalation of ECl's rent 

backdated to January 2007. 

27. On December 5, 2008 I made a request to Ms. Hendersonfor $540,537 

from Motors Holding to pay current and due expenses of $358,715 as well as $175,000 in 

payroll and taxes due December 2008 and January 2009. She informed me a few days 
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later that they didn't have more money to loan, and my December 5 request for funds had 

been denied by the investment committee. 

2&. At the end of October 2008, after William Powell retired as Vice-President 

of Dealer & Industrial Affairs, ECl lost its only advocate at GM. GM abruptly stopped 

supporting ECI's deal and began to work with GMAC to put me out of business. In 

November 2008 Clarence Oliver, GM's Director of Motors Holding Field Operations -

Public Companies & Strategic Investments, told me that several people at GM resented 

my "going over their heads" to get support from William Powell on the land purchase 

deal and Motors Holding funding and that I "didn't go through the proper channels." He 

told me that with William Powell gone, ''there is no support for this deal." In the weeks 

that followed, GM sought to postpone the closing date on the Motors Holding investment 

and would not permit an earlier closing in order to relieve heightened financial pressure 

exerted by GMAC. 

29. When GMAC suspended our floorplan on December 9, 2008, without 

notice GM unilaterally froze ECI's open account within two days, and refused to disburse 

funds to ECl. The open account is the way GM pays Eel for dealer rebates, incentives, 

warranty, and the like. Normally, the account is $20-30,000 at any given time, but 

because GM froze the account at GMAC's mere request within two business days, money 

accumulated in the account that remained tmavailable to' Eel. Typically, it takes no more 

than 10 days to resolve a problem with GM regarding a frozen account and to have the 

account unfrozen. In this case, however, GM wrongfully refused to unfreeze the open 

account and would not disburse funds to ECl without GMAC approval. 

30. In December 2008 I asked the GM regional dealer support manager, Rick 

Sitek, to identify the person from GMAC who told GM to freeze Eel's open accOtmt. He 

asked me if I was recording the phone conversation. When · I answered that the call was 
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not being recorded, but that others were present in the room with me~ Mr. Sitek abruptly 

hung up the phone and never called back. As of July 2, 2009, there is still $261,254 in 

the open account that GM controls and refuses to disburse to ECl. 

31. In late January, 2009 we requested that GM release $80,000 from the open 

account to provide much needed working capital for the dealership. ,On February 3, 2009 

Rick Sitek informed ECI bye-mail that "I found out that GMAC has invoked their 

assignment on the account, so the release of funds will be in a check that will be sent to 

GMAC." GM provided the $80,000 check payable to ECI directly to GMAC at its 

request and GMAC cashed our check without ECI's participation or consent. During the 

replevin hearing, Judge Lucas found this action unreasonable and ordered GMAC to pay 

the $80,000 proceeds into the registry of the court, and later ordered the entire funds 

clisbursed to ECl. 

GM Pulls Out of Investment 

32. By letter dated January 23, 2009, attached hereto as Exhibit 0, GM 

provided written notice that it refused to proceed with the $2.5 million investment in ECI 

based on nondisclosure of "pending actions ... as of the date of this Agreement," claimed 

as a breach of the October 9, 2008 pre-investment agreement. This was a pretext for 

GM's breach. There were only tWo "pending actions." One was the GMAC action, 

which has been extensively referenced above. The other was a very small, even routine, 

claim known as the "Gardner" action, filed in Snohomish County Superior Court under 

Case No. 08-2-07242-6 against ECI and Ford Motor Co. It involved a breach of warranty 

claim by a customer who purchased a used Ford truck from ECI and believed that the 

engine had a problem - of which problem ECI had no knowledge. Nevertheless, on its 

own initiative ECI, though its attorneys, reported the Gardner action to GM's auditor, 

Henry & Horne, PLC, by letter dated December I, 2008. GM never requested details 
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from ECl or its attorneys about the Gardner action. Ford Motor Co. was primarily liable 

because the express warranty was Ford's. ECl decided upon a nuisance-value settlement 

ofthe Gardner claim for $3,000 in mediation and was dismissed from the case. In short, 

the Gardner action was not a legitimate basis for GM to refuse to follow through on its 

investment agreement with EC1. 

33. The only other reason cited by GM for refusing to invest in ECI was the 

mere filing of replevin action by GMAC in December 2008, whichGM determined was 

conclusive evidence that investment in ECl was not a "commercially reasonable business 

investment," although ECl passed two audits: the, first pre-investment audit by Motors 

Holding (no irregUlarities found) and a second audit by an independent auditor/CPA, 

Henry Home, for Motors Holding for due diligence (no irregularities found) and Judge 

Lucas found that GMAC acted dishonestly and in bad faith to close ECl down. GM's 

decision not to proceed with the deal was made unilaterally without discussions with or 

requests for information from ECI. Because GM assumed the good faith veracity of each 

and every allegation made by GMAC against EC1, and presumed every doubt against ECl 

v.-ithout a due diligence investigation, the facts indicate that GM and GMAC were 

working together, conspiring in bad faith to close downECI. Since GM relied on 

GMAC's actions, GMAC's bad faith must also be imputed to GM. Not only did GM 

refuse to invest further in EC1, in February 2009 GM demanded repayment of the 

$500,000 investment made to ECl in October, 2009. Within weeks after Judge Lucas's 

ruling against GMAC on April 10, 2009, GM sent notice to ECl on May 14, 2009 of its 

intention not to renew its contractual relationship with ECI beyond October 2010. By 

continually siding with GMAC against EC1, despite express findings of bad faith by a 

judge, GM has demonstrated its steadfast and unreasoning loyalty to its financial ally, ' 
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GMAC, regardless of ECl' s proven track record of Chevrolet sales performance and trust 

in OM. This is wrong and devastating to EC1, its employees, me and my family. 

34. GM tried to use the GMAC dispute as a pretext to avoid its commitment to 

invest $2.5 million in ECL OM's actions deprived me of the opportunity to pursue other 

options such as sale of the dealership to interested third parties. Although 1 had a valid 

Sales and Service Agreement at the time, no disputes and had not expressed any desire to 

sell the dealership, 1 was approached by one interested dealer who said he had discussed 

purchasing my dealership with OM's zone manager. This was a surprise to me since I 

had no interest in selling at the time. 

35. Since OM's decision to reject ECl as a dealer is tainted by bad faith (its 

own as well as the judicially~established bad faith of OMAC), the Court should not allow 

OM to reject ECl's dealer contract. The Court is requested to require the assumption of 

the ECl dealer contract and order the New OM to recognize ECl as a Chevrolet dealer on 

an ongoing basis with terms as favorable as other renewed dealers permitted to sell cars 

in the State of Washington under a Participation Agreement with terms and conditions 

approved by the Washington State Attorney General. This is t~e only relief that fairly 

restores the dealership rights that Eel enjoyed before the bad faith efforts of OMAC, 

acting in concert with OM, to shut Eel down and put us out of business. 

36. Even though Judge Lucas ruled in Eel's favor on all issues and found 

OMAC acted in bad faith, OM has furnished no vehicles to ECl since December 9, 2008, 

the date when GMAC suspeI;lded ECl's line of credit. Without claiming any default by 

ECl and without prior notice or any opportunity to be heard, GM unilaterally prevented 

ECl from ordering new vehicles in the computer order system and rescinded all existing 

orders in the system. ,In this manner, OM acted in concert with OMAC to close our 

business doWn by preventing us from ordering cars. 
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37. GM is rejecting ECl's contract as retaliation for standing up to GMAC's 

bad faith tactics and defeating their wrongful collection actions in litigation. Further 

discovery by deposition and requests for production is likely to show that GMAC and 

GM conspired to close down ECl and take away my dealership by improper means. 

GMAC would not have taken such aggressive action to shut down ECI, a Chevrolet 

deaJer for over 12 years, without the advance knowledge and consent, if not active 

participation, of GM. 

Sales Damaged by Bad Faitb Actions of GM and GMAC 

38. ECl sold 346 new vehicles and 608 used vehicles for calendar year 2008. 

In 2007, 531 new vehicles and 955 used vehicles were sold at ECL After December 2008 

until the present, Eel has fmanciaIly suffered as a result of the wrongful actions of 

GMAC in trying to shut ECl down. 

39. Even after Snohomish County Superior Court injunction was dissolved on 

April 10, 2009, and ECl has not breached any agreement with GMAC or GM, GMAC 

wrongfully refuses to return to ECl titles to vehicles that were not floorplanned by 

GUA.C. The titles to these vehicles represent approximately $270,000 in used vehicles 

that are a liquid asset just like cash to ECl because the vehicles can be sold to wholesale 

or retail buyers at any time. Without those titles, ECl cannot sell the vehicles and GMAC 

further squeezes the ECl dealership fmancially. 

40. Among our staff of 14 employees, we have technicians who are qualified 

to support the Chevrolet line make. At the peak of sales, ECl employed 80 persons. 

Racial Discrimination 

41. I have continuously stood up for dealer rights in the various associations I 

belong to. I am a member of the National Association of Minority Automobile Dealers 

("NAMAD"), and was on the NAMAD Board of Directors from 2006-07. As an 
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African-American member and director, I have been an advocate for minority dealers' 

rights. 1 participated in promoting NAMAD's 15% program, which tries to obtain 

commitments from major ~ar manufacturers to increase the number of minority oWned 

dealers to at least 15 percent of all active dealers. Rick Wagoner, the President of GM at 

the time, was asked by NAMAD to support th·e 15% program. On behalf of GM, he 

refused to commit to the 15% program. 

Detrimental Effect of Contract Rejection if Granted 

42. Elimination of the line make - Chevrolet cars and trucks - will fmancially 

damage the dealership to the extent that it must close all operations and let all employees 

go. Since ECl is a single point Chevrolet dealership and sells no other lines (GM denied 

my requests to sell Cadillac or Mazda lines), there would be no cars to selL 1 have 

personally committed all my resources to developing the EqI dealership at its present 

location. The Chevrolet dealership is my main livelihood and source of -income. Without 

continuation of my dealership with GM, I will have no business to generate income with. 

ECl's dealership is located in a viable market in Everett with customers located 

throughout Western Washington. In all likelihood, there will continue to be a Chevrolet 

dealer in Everett. Since I have built up the Everett dealership for the past 12 and a half 

years, and know the market here and have considerable good will in the community, I am 

in the best position to operate the dealership going forward. 

43. The dealership and I enjoy an excellent reputation and the highest 

goodwill in the community. If the Rejection Motion is grarlted, ECl's Chevrolet business 

will be destroyed, its customer good will lost, and employees let go. 

44. ECI costs GM nothing to continue as a dealer. Through its franchise 

agreement with GM, ECl pays the total costs of operation, including but not limited to: 

inventory, parts, tools, salaries, and plant costs. There would be no benefit to the 
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Debtors' estate for OM to reject Eel's contract. In fact, rejection would produce a 

detriment to the debtor estates by eliminating the No.2 leading seller of Chevrolet cars in 

the Seattle-Everett area (2007). OM sales will be harmed when ECl customers buy cars 

from other manufacturers. At a time when OM is struggling to regain market share, 

terminating a successful Chevrolet dealer who has the closest relationship with buyers is 

self-defeating. 

I declare under penalty of perjury under the laws of the State of Washington that 
the foregoing is true and correct. 

SIGNED AND DATED this 27th day of July, 2009 at Kirkland, Washington. 
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GMAC n/k/a Ally Financial 
Inc, a Delaware 
Corporation, 
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) 
) 
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EVERETT CHEVROLET, INC., A 
DELAWARE CORPORATION, 
Et al. 

Defendants. 
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VOLUME I 

14 BE IT REMEMBERED that on 5th day of January, 2012, the 

15 above-entitled and numbered cause came on for Summary 
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17 Superior Court, Everett, Washington. 
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20 
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1 covenant of good faith and dealing to apply. you have to 

2 apply it to an express terms of the contract. 

3 So what's your view on that? 

4 MR. BEAVER: The way they went about terminating 

5 or suspending the line of credit. the demand letters that 

6 were sent to all of the other lenders in the neighborhood 

7 and in the region that GMAC contacted. telling the banks 

8 to rescind. and in fact Everett Chevrolet never got those 

9 lenders back. Does the Court understand what I'm talking 

10 about? 

11 THE COURT: Yes. I do, I totally do. 

12 MR. BEAVER: That rescission. yes, and its 

13 relationship with Everett Chevrolet over all. 

14 THE COURT: Well. I can tell that you read my 

15 decision, but still. I don ' t think you identified a 

16 contract provision that you could argue that GMAC 

17 violated . 

18 So -~ 

19 MR. BEAVER: I would just simply have to say, 

20 your Honor. I did not read that requirement out of 

21 Badgett. 

22 

23 

THE COURT: Okay . 

MR. BEAVER: In the context of what we have 

24 going on in Badgett and the issue of standing on its 

25 contractual rights. 
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THE COURT: I think what it says in Badgett is 

that -- I'll just read the paragraph that I think is 

relevant here . It says, "that there is in every contract 

an implied duty of good faith and fair dealing. This duty 

obligates the parties to cooperate ~ith each other, so 

each may obtain the full benefit of performance . However 

the duty of good faith does not extend to obligate a party 

to accept a material change in the terms of its contract, 

rather it requires only that the parties performance in 

good faith the obligations imposed by their agreement. 

MR . BEAVER: I don't get out of that, I did read 

that, and I don't get out of that the requirement that you 

must cite to a specific contractual term . What we have 

here, and I think it applies to that quotation, is you 

don't have a situation where the bank is simply standing 

on its contractual rights. You have a -- we have a 

17 situation where the bank is actively involved in 

18 concealment of setting these false targets again, the 

19 800,000, the personal guarantee and the assault on the 

20 dealership's capital. But what's going on at this point 

21 is they are looking to get Mr. Reggans on the hook so they 

22 can get more money . 

23 It doesn't have anything to do with the existing 

24 contractual terms. it is seeking a change in the 

25 contractual relationship . 
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RECEIVED 

FEB 23 2009 

SrOEL RIVES LLP 

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY 

GMAC, a Delaware Corporation, 

Plaintiff, 

vs. 

EVERETT CHEVROLET, INC., a 
Delaware Corporation; and JOHN 
REGGANS and JANE DOE REGGANS 
and their marital cOlnmunity, 

Defendants. 

No. 08-2-10683-5 

ANSWER, AFFIRMATIVE DEPENSES 
AND COUNTERCLAIMS 

COMES NOW Defendants Everett Chevrolet, Inc. ("Everett Chevrolet"), John 

Reggans and Jane Doe Reggans and their marital community, and in answer to 

Plaintiff's Petition and Motion for Show Cause Hearing for Prejudgment Delivery to 

Plaintiff, Defendants Everett Chevrolet and John Reggans reply as follows: 

I. ANSWER 

1.1 Everett Chevrolet denies the allegation that at the time GMAC initiated this 

action, Everett Chevrolet was in default of its wholesale financing agreement. 

ANSWER, AFFIRMATIVE DEFENSES AND 

COUNTERCLAIMS - 1 
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+ McKENZIE, P.S.c. 
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1.2 Everett Chevrolet derries that its actions caused a breach of the wholesale 

2 floorpJan agreements. 

3 
1.3 If a default occurred, any default was caused by GMAC's bad faith and/or 

4 
interference with Everett Chevrolet's business. 

5 

6 
1.4 Everett Chevrolet derries owing the amount asserted by GMAC, but admits 

7 
being a party to the finane-ing agreement, that GMAC has a security interest, and admits 

8 
that GMAC has demanded full payment of the financing agreement. 

9 1.5 Everett Chevrolet admits that it has not tendered payment in response to 

10 GMAC's demand for full acceleration and payment due to the acts of GMAC which 

11 caused a breach of the wholesale floorplan agreements. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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1.6 It is derried the Plaintiff has superior title or right to possession of the 

personal property. 

1.7 The Declaration of John Reggans in support of Defendant's Response in 

Opposition to Temporary Restrairring Order and Motion to Dismiss, along with the 

attached Exhibits to said Declaration, is hereinafter incorporated by reference. 

1.8 The Defendants deny any and all allegations not specifically admitted 

above. In addition, Defendants deny that Plaintiff is entitled to the relief sought. 

II. AFFIRMATIVE DEFENSES 

FURTHER ANSWERING Plaintiffs Petition and Motion for Show Cause 

Hearing for Prejudgment Delivery to Plaintiff by way of affirmative defenses, Everett 

Chevrolet and John Reggans allege as follows: 

ANSWER, AFFIRMATIVE DEFENSES AND 
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2.1 Failure to State a Claim. Plaintiffs Petition and Motion for Show Cause 

2 Hearing for Prejudgment Delivery to Plaintiff fails to state a claim upon which relief can 

3 
be granted. 

4 
2.2 Denial of Liability. Jane Doe Reggans is not obligated to GMAC under 

5 
any of the wholesale floorplan agreements, she has no position of employment with 

6 

7 
Everett Chevrolet, and she is not a corporate officer of Everett Chevrolet. 

8 
2.3 Assumption of Risk. Plaintiff s alleged damage and injury was a result of 

9 risk and dangers voluntarily and knowingly assumed by the Plaintiff. Plaintiffs 

10 assumption of the risk reduces any recovery by Plaintiff against Defendants in an action to 

11 be established at trial. 
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2.4 Negligence. At the time' and place alleged in Plaintiffs Complaint, the 

Plaintiff so carelessly and negligently conducted itself that it contributed directly and 

proximately to its own alleged injuries and damages. Plaintiffs contributory negligence 

reduces any recovery against Defendants in an amount to be determined at trial. 

2,5 Estoppel in Pais. Plaintiff is estopped from asserting that Defendants 

breached the wholesale fmancing agreement because: 

a) On or about December 10, 1996, Everett Chevrolet entered into a 

floorplan agreement with General Motors Acceptance Corporation, 

b) The floorplan agreement provided for the dealer financing of new 

vehicles manufactured by General Motors for the purpose of supplying Everett 

Chevrolet with new vehicle inventory and used vehicles for retail sales to the 

public. 
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c) Attached hereto are true and correct copIes of the following 

documents which in part provide for the wholesale floorplan financing: Exhibit A 

- Wholesale Security Agreement; Exhibit B - Amendment to Wholesale Security 

Agreement; and Exhibit C - Agreement Amending the Wholesale Security 

Agreement and Conditionally Authorizing the Sale of New Floorplan Vehicles on 

a Delayed Payment Privilege Basis. 

d) On or before December 5, 2008, employees for GMAC arrived at 

the dealership and demanded payment for 15 specified vehicles which GMAC 

indicated had been sold and payment allegedly was due. 

e) On or about December 5, 2008, the dealership determined that only 

10 vehicles were due for payment to GMAC. GMAC subsequently agreed that 

GMAC was in error and that the dealership's determination that only 10 vehicles 

were due for payment to GMAC by the dealership was correct. 

f) During the morning of December 18, 2008, employees of GMAC 

arrived at the dealership for the purpose of conducting a floorplan audit and the 

audit was performed. 

g) On or about December 18, 2008 at approximately 5 :20 p.m., 

employees of GMAC demanded payment in the amount of $206,000.00, but the 

GMAC employees could not specifY or identifY any specific vehicle sales that 

would justify the payment by the dealership to GMAC in the stated amount. 

GMAC demanded that payment could only be submitted in the form of a certified 

check. 

ANSWER, AFFIRMATIVE DEFENSES AND 

COUNTERCLAIMS - 4 
MARSH MUNDORF PRA IT SULLlV AN 

+ McKENZIE, P.S.c. 
16504 9lli A VENUE S.E., SUITE 203 

MlLLCREEK, WA 98012 
(425) 742-4545 FAX: (425) 745-6060 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

h) Prior to GMAC making its demand of $206,000.00 on December 

18, 2008, the dealership notified GMAC at approximately 5: 15 p.m. that Everett 

Chevrolet's bank (U.S. Bank of Washington, Everett Branch) had closed due to a 

snow storm. 

i) Everett Chevrolet was unable to submit a certified check to GMAC 

because Everett Chevrolet's bank had closed prior to GMA,C making its demand of 

$206,000.00 at approximately 5:20 p.m. 

j) John Reggans discussed with the GMAC employees the unfair 

demand for $206,000.00 which was submitted by GMAC without any 

documentation or verification for the bill and GMAC's employees agreed that their 

demand was unfair to the dealership because there was no specific documentation 

that would justify the payment of $206,000.00 to GMA C. 

k) On or about December 19,2008, GMAC employees arrived at the 

dealership and notified said dealership that based upon the dealership's failure to 

pay the $206,806.18, GMAC demanded immediate payment of the new and used 

vehicle inventory totaling $6,367,294.89. A true and correct copy of the demand 

letter is attached hereto and marked Exhibit D. 

I) The actions of GMAC as referred to in this pleading are believed to 

have been committed in bad faith and in breach of the wholesale floorplan and 

security agreement. 

2.6 Defendant Everett Chevrolet would now suffer damages if Plaintiff were 

allowed to pursue this action against Defendant for breach of the wholesale security 

ANSWER, AFFIRMATIVE DEFENSES AND 

COUNTERCLAIMS - 5 
MARSH MUNDORF PRA IT SULLIVAN 

+ McKENZIE, P.S.c. 
16504 9'" A VENUE S.E., SUITE 203 

MILL CREEK, W A 98012 
(425) 742-4545 FAX: (425) 745-6060 



agreements, because Plaintiff in fact breached the wholesale security agreements thereby 

2 causing damage to the Defendants by the bad faith conduct of Plaintiff. 

3 
2.7 For the further purpose of preserving affinnative defenses pending 

4 
discovery and further evaluation of Plaintiff s claims, Defendants also allege Plaintiff s 

5 

claims are barred by affirmative defenses set forth in CR 8. 
6 

III. COUNTERCLAIMS 
7 

8 
COME NOW Defendants Everett Chevrolet, John Reggans and Jane Doe 

9 Reggans, and for Counterclaims against Plaintiff allege as follows: 

10 3.1 Parties. 

11 3.1.1 Everett Chevrolet, Inc; is a Delaware corporation authorized to do 

12 business in the State of Washington. Everett Chevrolet has been an authorized Chevrolet 

13 
dealer since 1998. 

14 
3.1.2 John Reggans is an individual who is the President of Everett 

15 
Chevrolet, Inc. and operates said business sin Everett, Washington. 

16 

17 
3.1.3 Jane Doe Reggans, also known as Carmen Reggans, is the wife of 

. John Reggans. However, she has no involvement with Everett Chevrolet, Inc. 
18 

19 3.1.4 GMAC is a Delaware corporation doing business in Snohomish 

10 County, Washington. 

21 

22 

23 

24 

25 

3.2 Venue and Jurisdiction. 

TIlls Court has jurisdiction over the parties and the subject matter of this 

litigation. Venue is proper under RCW 4.12.025. 
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3.3 First Cause of Action - Breach of Contract by Wrongful Acceleration 

2 of Wholesale Financing Agreement. 

3 
Paragraphs 2.5(a) through 2.5(1) are incorporated by reference. 

4 
3.4 Second Cause of Action - Breach of Duty of Good Faith and Fair 

Dealing. 
6 

7 
Paragraphs 2. 5 (a) through 2.5(1) are incorporated by reference. 

8 
3.5 Third Cause of Action - Tortious Interference with Business 

9 Expectancies. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

, 22 

23 

24 

2S 

3.5.1 Paragraphs 2.5(a) through 2.5(1) are incorporated by reference. 

3.5.2 GMAC has damaged Everett Chevrolet's business by submitting 

notices to all of Everett Chevrolet's retail financing banks demanding payment to be 

directly forwarded to GMAC as opposed to the standard procedure of said retail financing 

banks forwarding payment to Everett Chevrolet. 

3.5.3 As a result of said financing institutions receiving the letters from 

GMAC, said banks notified Everett Chevrolet to immediately cease forwarding retail 

transactions to them for fmancing. Even after GMAC retracted said assignment letters, the 

residual damage from the initial sending of said letter remains. 

3.5.4 As a result of GMAC's actions, the dealership was virtually unable 

to sell any significant amount of vehicles necessary to maintain the normal operation of the 

dealership and normal sales volume and has pennanently damaged the dealership. The 

dealership's drastic decrease in sales volumes resulting in experienced sales staff and 
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managerial staff of the dealership tenninating their employment which further fmancially 

2 damaged the dealership. 

3 
3.6 Fourth Cause of Action - Abuse of Process. 

4 

Neither John Reggans nor his wife as referred to in this suit as Jane Doe 
5 

6 
Reggans (Carmen Reggans) have any personal liability under the wholesale floorplan 

7 
agreements. Nevertheless, GMAC filed the Replevin action against John Reggans and 

8 
Jane DOe Reggans without having GMAC possessed any legal right to do so. Said 

9 wrongful act committed by GMAG constitutes an abuse of process for which monetary 

10 damages should be awarded. 

11 IV. PRAYER FOR RELIEF 

12 
WHEREFORE, having fully answered Plaintiff's Petition and Motion for Show 

13 
Cause Hearing for Prejudgment Delivery to Plaintiff, and having stated its causes of 

14 
action against Plaintiff; Everett Chevrolet, John Reggans and Jane Doe Reggans pray for 

15 
relief as follows: 

16 

17 
4: 1 Dismissal of GMAC's claims with prejudice and without costs; 

18 
4.2 An award in favor of Everett Chevrolet and against GMAC for monetarj 

19 damages in an amount to be determined by the Court; 

20 

2] 

22 

23 

24 

25 

4.3 An award in favor of John Reggans and Jane Doe Reggans (Cannen 

Reggans) and against GMAC for monetary damages in an amount to be detennined by the 

Court; 

4.4 An award of attorneys' fees and costs against GMAC as allowed by law to 

the extent permitted by law; 

ANSWER, AFFIRMATIVE DEFENSES AND 
COUNTERCLAlMS - 8 

MARSH MUNDORF PRA IT SULLIVAN 
+ McKENZIE, P.S.c. 

16504 9TH AVENUE S.E., SUITE 203 
MlLLCREEK, WA 98012 

(425) 742-4545 FAX: (425) 745-6060 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

, 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4.5 For leave to amend these pleadings to confonn to evidence produced at 

trial; and 

4.6 For such other and further relief as trus Court may deem just and equitable. 

DATED this 18th day of February, 2009. 

MARSH MUNDORF PRArr SULLIVAN 
+ McKENZIE, P.S.C. 

-~.,- .04' ~/ h-/v ./:;l-----i!..-..--

, 
r ~lA./ 

. Wheeler, Pennsylvania Bar No. 22443 
Admitte Pro Hac Vice in Washington 
Attorneys for Defendants 

CERTIFICATE OF MAILING 

I hereby certify that I caused the foregoing document to be served on the 
following named persons on the date indicated below by mailing to said persons a true 
copy thereof, contained in a sealed envelope, addressed to said persons at their last 
known addresses indicated below: 

Dianna Caley 
ADORNO YOSS CALEY DEHKHODA 

& QADRI 
2340 130th Avenue NE, #D-150 
Bellevue, W A 98005 

DATED: February 18,2009. 

Diana S . Foss 

S:\Clicnu\f.vCA:1I Chewolcl. Lx;\A.nSWI;:I, Alr De! & Countcn:i;!,inl (Whcclcr).doc 
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EXHIBIT A 



-Ucv~ ~6'\er!l1 MotoBs JI..t(;e~ru:s eorpor:lflon IGMAC) 

!n tbe O!Iu~ Of oor bll1;nM&, we ~qulre fWlW and ~d ~D~, U·l.icks dAd eha:!l!9 I"Vehjcl~~") frOM ff'lOlnutactt.lnm or clitt,ibutor2. 
WID drnirw yoo to finance lht! 1l000000litiM 0; !!.lei? Y8h>cl9~ ~d 1(1 P&y ttl, mlllflUfutur"'S or distributor1 W!0~for_ 

. We agne upon @mIIi1ld to P"Y to GNAC the Bmot'''i it a,ivanctll or I, obll~rod f.b Bdlllll'lte ~o the mAnUilH:'lurer or dinributor Wt 
. a&dI ~/liclr with il'ltertst 111 t~ ~ ptr &1f1num ck!igNltoo tu., GMAC frOM 11me to rime and troIIn in force undr..· the GMAC wnolQS4llr: 

il'I&h. 

Wo alto agrH .tb5t to serur. rollectiv..ly the psI\lm ..... t hV us 01 thi! arl'l<>IJI'lU ~ all D!lv8n~' ar'll I)bli91tioM '10 86v91'1C11 m9d& t9V 
GMAC to the fMnufact.uret'. dlnributClt or o'h!l: srllors. !IMf ti,e In~"~ due ;het'~"'. GMAC il I\ereby !y8mod 8 U'Cv"W in1;OrMt 11'1 tM 
v.hiclea &ncI ttIe pt~ of ~'" tbt.-of r'colla1tf111'1 Dl mOte fully cIoscribtd hflrein. 

T~ collate",1 subject to thIS Wholl9lo Security AWfem9flt it n;w. "lIhieb~ held for r.a16 or lea;1i ~nd l&d vel\lclel &~Irtd frof'i\ 
/l1&nutacturersOf dinnbL'tots ~hI!ld for $Oile or I,ase, anri Itll vehiclH otllk~ kindl or tvpe~ 1'101'> owrn.d 1:), htlrllJlfteJ GCqulrtd from 
manufacturers. "&bibut~ 01 Jlillllln by way r:Jf ~Cllt. substltutk>rl,ll1iditiol'l or othet1Nh~, aM"'! additiont;)tld ec:lCe$Siuns tMteto> 
and all pr01:81t1B of such whic"". iinelud!n9 irl9lKmCll prtlceedl. 

Out potSeCSl6II ot tht yl)/)iclet wll ~ ipr 'Iho pUlpoiM of Moring lind !!!)thibl1lng HlITlll f1)r mail sal, if1 fue ~ cW~ ct i 
buBlness. ¥\It shall ~ the IIrlIle~ brllnd new ~ WI ~~all not UGe ~l'I!Im IIlegaltl'. improperly Of for hi,.., GAAC stI.r. a1 illI tlma> hM I 
the right of 'CCI!t:$ to and i~ion of thtl YIIhioia Md the right W ltXM1liOlt out books and reCOrds p&rtoinit'lO to thII wIlit;l"... J 

W" """' .. to keep the- veblckla frue of .11 tm .. :!;. liem lind tmcurnbran\;2lo .. and ""V wro of mot'le'Y thrt~ ~ paid by GIIoIAC l!'l 
~. or ~ge thtJeof shall be paid 10 GMAC on d<tnmld at. :In adliition.al ptlrt of the obligation llicur.o befeundin' • We ~I not 
IrlOrtgllgll, plecIgB or loan tho! Itl!h;cIot &I"Id shall not tran.h:r or oth_i1I! diipo5ll of thtlm ucept as rtaY.t herelnaftllt more ~cu~rtv 
provided, Wesha/l ~e In favw ¢ Gt.lAC arty form of document which t!\IlY be r&QUirlld .f()1 the ernour'!;u IIc:Minead '10 1M 
manuiactunr. dlmibutor or ~I"", ant:! $hall tlle(;Utl' mch sdditiOflj)/ dowmenU M GMAC may ~\ Dny time request ir'i nut6't tc confirm or 
p!irfact tit" Of st~ in the vebicJlI$. EnCllticn b-,. :J~ of- .. ny Instrument for U-... afrliXJnt Mvar.eed shall b4r detmHllWidenee of our 
obllptlo" and nct PlIYrmtlt t1lefefot, We au'h()ri~1I! GMAC Of ;my.of ItsofficllM or eir.ploye5 Of I191!nts to eXfCl-'tt such doc:um,,"ts in .our 
bctholf IIttCi ~ supply II)Y Gl'llittBd i"fl)(mation "nd I:Olntct p~1et\~ ~ron if] iJny doculf~nt I!I(tH:lit.Od by 1.r1. 

'Nt UrlGtrmncJ 'that WI> n'rIlY sell eo,," luso the \leh'tle~ ~t rl1~il in t~ ordinary courlO of m,,'il'llU • . 'fH, ~~ ~ thaot a, tadi 
veh~1e is sold. or Ie~. WI! will. faithfully ~nd prompcly remit 10 y·ou me anoount ."OU adw~ C!t have become obligrJted to 8d1r8neII on 
Our ~lf to the manl.l1aCIIJrer. distribll10r or I.qllsr, .,.ith iot~("'t at ltw de!ignvted lilt;, psI IItlnwn then itl eH~ und&r t~a GM.~ 
WhoJeY,t .. P)i,n. 'Th& ClMAC Wt.oles.lo: 101.,1'1 oS ~n.by inturpotlll1!<l by r?fSl'eha!. " 

IlUAC"s rarurity irmr.$l in ttle ... ehldu.5hall W..Bm lU the 1l.111 e>!tent pfovidl:d ()f' ~mitttO by law to t~ proooHk. in whitewr 
form, of My rebil ae.lt ()f leOllJII tt~<rof by us until >IJdoI pr()ccoO~ life aee()IJnt~ for lP.I j!fOI\!Js.aId,lIoo 'tD the Pf~ 01 mnyofhor 
disp>~n of said vehlds Qf MY Jj8rt t"'MIlOf. 

r n ttRI e\leM 'IR o/tlzull in Pliyment \.Ir<d~, znd eco;:ordin'!l 10 lhi5' egr~"lImt., Of in m!<; pertorrn<l:'l~ or oompl~f)C(: with IIony of tlw 
tIlrms andtondhlon5 tlarsof, or in the event of a ~ine in ben!uuptcv. mS!>ilffl>4:V or t~i~t3hip i~itutMby GrSgl)lnBt!l! 0( our 
proP'rty, Of In hew"t that GMAC Q"e~ lt~li i/'lteeut~ or S8:c! Vl!hick>5 ar .. in d~ of misuS?l!, 10\1$. _Un 01· UlfJflsc:atlotl, .GMAC 
mJly take immedi01e ~ulotl of said \l'd}icl~. withDut demond or ilM't.l\$t I'IIl~ice 2I'W$ .wlthoUt I~I pr~: f(>[ tll(l ~ .ft(lin 
.flJl"thl!l"1lr'tOl'thereof, Wt shlilll. if GMAC ~() rli'qumin, 8l.>&mbllt i1:1i4! vellicl~ ~a rnaJce tm:m IJYlIiI:lbl~ to GMAC 3~ tJ !'~)e con\l&ltI£nt 
,*,1:& OW!jlllGttd bY It. rmclGMAC 1Ih.1J h8IV~ :tht: rl~ :.fld W$ ht>reby autoo.-in! and llmpowar .GMAC. 10 ontur- upon I$@ pnp ..... 
whlll'fter )aid V8l'titlM MIIY ~ . and re~ ~e. W. $"all par. 2111 ~~ MId reimoor;e GllllA.C for ItflV eJI~Itur6S, ins:t~09 
~le .t1Qmfty's Wlfi Bild rega' "}(~s.. it> GOrln~ti(Jon with \DMAC'y 9/1IS"dSQ of,..ny of;u 14Jh1\l aM yetYledie1 ulldtlr thl£ ~fflIMiJt. 

I" tho ~ of re~n of the vehiel~ by GIViAC. then til« rights (ino rElmsdlm appHwble undr.r th3 Uolkwm CommOl'ciEI 
Coda tl'l5l1 apply. 

AIry pro"ition ~roof prohibited bV I~w Ilh~!I blI inem.ctin to m~ &)tlllffl 0'1 sucf\ pronlbltlQn ....,Ithovt inllldld8;ting thtl rw=lnir:g 
pI'Ovb:llom Mreof. 

IN WtTfllESS WHEREOF, 9Kh DI th" pRrtit-r. 11/l.J CMJ=:1 mit ~fmn\ 'ID ta In!lK"vteCl nv Hs duty 'IIthorim:t re~S«lUi~"ro this; 

I 0 d*V pf }) £ r::.. 19.J.Jz. , . 

Q~~~ 
:=i!trftC;::lRA1';.! 

1\10 "VI /l6riJaj ~t . . 

~L~2!- l!A ~aJllj 

~~A~ ~1t.... 1Wl .. 1M!! 

Ever9tt Chsvrol lit-Goo . I n('~ .... _~ __ _ 
I! o;;lWi.~ ~ 

rtft=:------~ 

"-'---
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Cl ::: 53558P E\!!':RETTCHE\/ 

lhis ll~¥ment, 8~eC1wlI .... lhtll dat@ Bet ~o~r, b~ow, amemh the Wholeu)A sacllt~'( Agrljenwnt det~ 
1 () .lJ -t:. L-, 1 91.v_, fj)(Bcute</ b\", and be!WOOfl ttui und~l1!i~~d d&9Ior l"O~tll\}r i ~nd Genet8! r~~o101" 

Accept8nC(1 CQrpcrllt10n ,·GMAC"1. lind IIl()V ottw r.mer'ldIYler.11hfDt'11tt> Ithe: uWholesaJt;> 59curity Agreeml§nt I. 

RECITALS 

W"l9r9a!, puroullnt to me terms and conditiOVl6 of 1M" Wl'loklsa.lfo S&O\lrity A.~r89t1\9n\, Gtl.1AC has flgre&d to 
jio8~ the purchaS& of rJ'3W <lind LJ&e!l vlilhicl~ Which tho ~a~r .;cquires from manu9acl'\.IrBl'8 lind CI)"trlbutDr.;; 
~Ild 

WhOreBS, horn time to time D~I~r 8cqlJire9 new anti USIW ~I'\ielel from other Gelleill. inr.luding. without 
lirr»1i1t!on. lIuciior".&tlflS., rieF.l!~rs, merd>~, Clntomers, Dtoke"" !~asih!il ArK! rentl'1 companies, IIncJoth~r 
;upp~ers (the ~S8Ilet'$ ") whic.h vehicles Odiei' du.ire:l GM,A,C if) 1ill6I)CfI {~h. "'OthP.r Vl'hk:I~~"i. 

Wh~_, GIwIAC l.~ wiDinQ 10 finance Deal1.'lr's aequisition 01 rhe HOttler VbI'liCJa.9', pl.)($utmt to t.ha terms bnd 
:onditi0n6 01 thO' Whols&ale Security Agreel1ll':m and th;s eme~m~rrI. mereta. 

AG8F.!f;MF.NT 

Now THE!J\EFtTFH£, \1', considernnon of tho premi~. Deillat ar)d GMAC aBf" 11$ followG: 

1\ Tho \Nho!ellole Security A9Jet:n~ is hcr-el!y am~ndoo so 1h8t 1he word ...... ehicl~~ U usl'd t'='ro:.!Qhl)ut 'h~ 
Wooicflele Sec"nty Agreemer.l. 5Mi -" in:ldditicn to the d99CriptiDr'l cont&inlld therein _. inMn !lnd irmlude 
sil Other Vehiclns which GMAC ' ele..:t!l to iin:ll'IVe for Dllalav from time w time (the »Other Vehicle 
,t..r,lvaotOs'l. 

2) Upon reQue~ from GMAG, De&ler sha. pro ... lrlt' It wittl sW!>factorv cvidance I)f il'l0 ;~ntity. Qyvnerthip, 
v~liJe. $l>urce, S1'BtlJS. and t\tf'\e, Infannl6tion cer,camlng tn" OJ .. , Vehiclt!s In cOfl1)aetj~}n w:{h Oth9r Vehlcl~ 
Advltnc:e.~, including compl",rion of the GMAC Floor' "'/~T1 Advice Fo,m IGtvlAC 176-1}. 

J) GNAC m~ deliver the proc6[';de from Other V8/,k;\e AdvMc:es di~eetly to DMicJ 0: Sellem. 

41 For all int~rrts "flr! JWrtOsed, ~ Wholesale Sea.riI:y Afjreement rQmait19 in foU force ~nti a-fh:ct, including, 
111/ ithout lim it:6l'tior'. 1.h~ 

ill Dssler ~ree:} UPlln demanci 1.0 pII~' to GMAC thie smount it "dv,mce9 or iti ObllrJotrd Hit a:Nanctl' tor aa~h 
uf the! Othe( Vehicles <Jt i! rllte of int{,fe6t per Of\fI:Jm designated lly GMAC from tim!! to vma ilnd then in 
fOT~; sud . 

0) Any and 8111 ol1i<dit lioo& proyiQ&d by GMAC YO D88ier are 8Xpte6tlly sUhja.::t til the wtitta!l lectm; pt th6 
WhoI~1'l1e S&cill'l!v Agr0lJm&m, Inch.lding this (+l'J)enolmt!>m., and are dlsem~f i,., ~at thflY ms,{ bij 
mor;Jifilnl, £uspO{lded 01 terminattoo ir. GMAC'$ election; .. nd 

c) T(> funtler $eo.lI'e all of the oblig1Jtloru: whieh ~al1lr ~ 01 hl'>~aner OWIM; 1;0 !?MAC pu,wsnt totll8 

WhoJll1lalt: Seeu"tv Ag~mant, Deakn 'JrBrftl; to GMAC r.l st'curitv iohneSf WI each cf the Other Vahiclp.l" 
now 0'WJ'I0d or '-"either acquire<:: by Of}al(Jr, 'IIfld sny and aU add-rtions. tepiBCemllms, .:mb:>1ltlj'tlons and 
acc6$$/ons pEort&ining .thar~lo, tmd the Pf'Jo-~e<I!;· bc;roo( 

IN WITNESS WHEREOF, GMAC lind Oe&/eF have CBli~ ihlll 4greem/)nt to be U&Cij'feQ and delivered by its duly 
BUThoriled reprslICntlttives IIffective the ltL- day of L.<-. . J .j 99ft 

Title: Assistant TreC!8urer 

()1,he""'l>\ \IY.l,SII 
; ~mf) 
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GI!~t: S7f) , ...... I&-II>II 
?M~ ." U.S.A. ~8C::! 7.., _ e . 

AGREEMENT AMENDING THE WHOlESAlE SECU~iYY 
AGREEMENT AND CONDITIONAllY AUTHORIZING 
THE SALE OF NEW FLOOR PLAN VEHICLES ON A 

DELAVED PAYMENT Pf\IVlt.lr:GE BASIS 

Thi~ A~ement It made and cxecLlll'ld by Qn1 betH99:'1 th., unde<sigiloo doo!ek!t fOOOlef''') and GMwal 1\4()I(J."s Jl.CCIli'tancEc> 
Corporation rGMAC'~ eifer.lIvll1M dJlls ~ rol'tl bnlOW . 

WHEREAS Dealer pre .. ,ously, or sf1T\ultMeoU6 wljh the '3xeeiJt)or, oi \nlfo A9'&91tJ&m: eXeculed ~n6 ool;.re'6(I to GMAC ;;.. 
Vvho!esale Sect;rity Agrt>emenl. by which. arrKmg other thingll. [II) GMAC provideB whol.sale floor plall 9Inancing of motor 
vehlc~ for ~rl)r, and DeaIQr 89/99£ to ~ pay to (3t.tAC ttiill9cwaJ 81l\C'UOt financed. aI) Gach such finance" moIor 
\/shlcle Is sold or lel600 by Oealer ~h& 'Vt1h1cle Amount Moanoed'): and (b) GMAC col'l*enls to D9!ll9r 58"'''9 and leasing sur:1l 
linanoed m()lOr veI'Iiclas at re\all lr) the ordlrwy coLJl'se Qf bu!in~ss (th~ 'Routine Disposition 01 VehicleS'); and 

. . . 
'."HEREAS. Oee~r hil!i reqcesled thl! prj,/~ege I)f delaying payment uf Inll \lehicle Amount Financed in the Ymiletliflslances 
wher(l such financtld rnotorolehld0£ am sold byDooJor 10 a putchaslIf lor Whom bOll'! t'>ealElf and GMAC have agreed to EO. 

d&layeo paymeri pi?!1tX1 (1tW "DiI!¥d Payment Privilege"); lind . 

WH EREt>S. Dealer ood' GMAC rn8y ha'l9 previously 6X8Cu:~ an Ag~em~nt lor :he Delay&(! payment PrMI&ge 1o( New Floor 
PIIII'I Units, which the partilill' heleby Intsne! be 8U;>eI!:edP.d by this Agred?1"l'I6nt fur all such t'lInsactial'J8 ari\?lng or, or "tier the 
ottoctive dale hareat. and . 

WHEREAS, OeMr and GMAC desire anc!irlUmd hereby to rel5in. in run force an.~ eUt1Ct, the \landt\!. enlofcaabililyat'ld relaliv.~ 
priorily 0' .. GMAC'l secur1t-/ I~m Ir. any Mci.sll 8tJCI'l financed ITItrlor 'Jehlelas as are sola or l!lasEd b\~ ()ga,Ei: pu'sua"l 10 the 
Oelayed Payment Privilege. l'IOtvvith9landing (3MAC'~ prlOi co~ent 10 Ihe AoUIih(:! DlspmitiOr. of \lehides. unless ano '-'nil! 
GMAC 'eceIve9lhe~h:d6 "mount F,nanoed \.nOO~ the tar!T19 oro condti1:t't9 as to.erainafter set fortr. . 

NOW. THEAliFORE. in cor,$ldelslion ()! the prerni::teS, the COnV&r.al'1~ herein set n:,rth. anc for other good and valuable 
tOn8ideratiOl'l, the sUlilciBn--,,), Ilrodr~Qjpt 01 'l'I'hich ~ hereby aplmowlt.!d{)ed. D&aler /lOll GMAC hGtebV agreG 3S to~cMI$; 

1. The a1ol'efMntlOnod Wholesale .Securlty Agreement MO any end aft oOClJrI'lenls. plena. Instri.:menls cr "greements 
r·;}latlrog, modIfyJ'9. sUbttiMiog 0( anendanl. lti9l'Uru. \l)("~IJt~ ~~.,. Oe1!IJe,(artd GMAC I!re h"Jebjl aITlGOdlto In Iorm ;1M 
$.lbs~nce by insel1inQ Iherein !he foilowinC/ langu8Qe as a seps,atIlllnd <!Ist:rot paragraph: 

'NoIWi~lng anything ccnl8i!le(S nert'ln kl the. C<lOlre/',. Dealer O_El., ·we) egroes 1.,&1 GMAC'r; str..urity itJtelE'St In 
any and a" vehi:l99 Sold or leased. mere tfian !)!lei Vehlclepet'ind~LJaI ,~nsactior\. 10 6 cu.hYlier. atld if! wl-Jc;to 
the tunpayt'!l&lJl lher&o1 by CU$h' or on /I prcper!y ~r1ecteC fefBl Instalmert Ci>i'di1lct or olhe~ se;:lIritya9fOO1M"~ 
basis il! not m;m commporaneout; wjij-I the delivery of svch \letJjc;koS by Dealer (lhe "Qeia)'ed pllymlWll Vehicler') . 
;:haB remain InM fl)rCg!1nd e1Iect If1 SUe/') 0eIayeQ Paytns(JI Vehicl911 and 9MII not bG rellt1Qull.lhed.l!J!tihgUimt 
relelased or termi~ated as a consec;uSl'ICe Qf 3UCh ~aIe 01 lel9lm! unlflss :ind lintl the cl,)~er makes psy!ne:n: 
1tlere1ore dil{lC!ly to GMACor jointly to Dealef ent1 GMhC. MoleO\'eI', Dealer 13 e~sly prohlblt~ and sh&R not 
f'lllIve any "'XP'6S9, Imp!htd or apparanl authOrity to !Ie/i. iesse. trans/(lJ QI olherw!l;~. Qispose of any Dl;llaye.d 
PlJymC!lit VehJcles UnIS9$ and until the f"/)rass WrlU'.tf1 permlssloli of GMAC 1$ fJ~5f. ol>1ained, and tllIsr. suc h 
authority 1IIla.~ be, In e8Ch end .... ery In8iSf'lte, limited IO·~ 18f'in9 and c;oncl;lions 01 SUQh pennisslon;ltb'Glbg 
tclrtner agrwd that the 1efl1"i!l c1 ihl~ .parag-aph shall nQtbe Olltenrd; mOdlfle<l, sIJppll'menteci. qutllfled. WlJ.lv~d P: 
amendec by reason 0/ .ar.y agreement (unles, in writing e~ed by Dea'er and GMAC). or b't tt,fl cou(~e of 
pcrtormattce. C()IJI'Se ()l dOOling. or Utage of lrage by Deale; and GMAC, <:of ~thN af fuem. 

2. Any previolnty ~xeQ.l!eG Agleement tor mEl DSJayed Payment PrivHege for New FIoOf,Plao Un~ be~on D&ioler and 
Gt\.\AC Is supersoo9d by tha ~9 and col'ld1tbns of ttll! AgrMlII'\&nt 1r:J all DeIQyOO F'aytnMI 'Prfvllegn II'3nG8Clion~ ;tjis!'1g em 
01 attn I the elI9c!lve ~ tI1ernof. 

.. 3. ~aler shaJi I3t1111se GIlAAC of each end evti'ry pcten1iaJ tram;~()n 1ft which Deater requeslS GMAC tu grahl (he 
D9tayed Pftymont Privil9(IB. Il!1d thi'! pe!'loC of lime t.Jr which th~ Debyed "3ymerrt PriVi~'I) Is Qeing rlXluasteCl . Such requi!s: 
sh:\n be made 01 GMAC In W1itInlj 6J)O on a form of the tyPIl and kinO PfQlfi~Q by GMAC fr(lJl\ tim,· ~ lima. GMAC<; I;opsanl., If 
any. lolhe reqv9S1 fT'IlJ$1 be obiainect priut to the sale. laaSti. trllfllfhlf or oaIivery ri arty vehicles p,opos6d bv Dealer 10 ~e 
dispose<! bytne Delayed PayrTlQnt Prlvlklgc (thP. "PdoyOO Payment Prlvi~ Vehicle" . -

~. GJ.-1AC's COl)S~t to the Dealer's ~que6t for di~potitlOr1 01 DeJayed PFly~nl Privi~e Vehicles shall 00 It;rthec subj/!c, 
srld cvntln9fH11 upon the fof.cwlng acldlUona: tS'I!I& and conditions: . 

(9) GMAC rru!y. in its sole and exclvgiv~ discretIon Ji:-o.i the number of Vehi~les. ~r.ooum outstanding sml 1~5 an,~ 
ronditlons tor whch the OoiOycd Ps):m&nt pm.11e1)e III roquQS\9d by Dallier. . 

{b) GMAC !r.sy, in it! !lole ard exciuslY9 discretion wIIhdrB·",. Cfl.1~1. or SlJ9pel'l<llhv DelEtyed Payrn@nt Plh>'i;eg,) c! 
."lnyll'f:e and lor any rea3(ln \.Joon a len.:day arJ-iance Millen notice 1100 imNluOilitely if Deale1 Is in de1BU!1 of any 
agr~metll 'lllhicll Dt>~/9I has IIYI!t1 GMAL; PrOllldecl. however. thai su~h withdraw<ll. ::ancl;jftllUon ", ~utpe",slon llnar: 
not ~ ,he Tights, IOileres'9 <Vld cUlles under Ihls A9re6f1'oI'Jnt p'ior It\sre\o . 

. __ .-. _----_._---



·' 

~c) D'"alo; !ina/: c:umpI$W. el<ecute '6&""6r 10 GIMC. ,mfMclia1~r UTMi \tIEl d~I~DelfIYW Pay-menl p:;y~o~e . 
. 'j.;hlciIlS, a iOtffl of the rype aml kind provldoo by GMAC irom 1~. [0 time (lhfl'Oeliv&ry 'Sr.ne<!ule,). 

(d.l [)eaie, ~haJl IMmlXlla1~ty Pay GIAAC \he VBh!Ci~ M~.JlZ1\ F1nEJf'lC$(l upon the ulll&at of UJ lIemanCl bV GMAC; or (ii) 
rsc91pt 01 the amounl (lile "'om !he disoosititYI of e&~h of th$ Delayed !'Byrnen! Privll8£6 Vehiclet;: or (ii~ Ihe 
"F'vrchaaar PSlYIflMl Dall;!" set lorth on thO 6pp~coble DeiM,liy Sch9du~. 

(e) Deal"! shall obtalll 110m the f)ersan I!cqlliri:".g ttl" DsIayBCt Payment pn.-l~ ""'hk;le 8 chIIy aulhorizad grid e~(.'l.:cl 
ackr.owleclger'nMlt 'roni the Purt:hae~r tonfiTm~ thl!rl lhe 1ErTfl"~ qf Mill inc:lvtll'J the oont/ruatioo of GMAC'$ ~l;lJ(ify 
1n1ef~~ In tlle Oelayed Paymel1l Privilege 'l/eHCI~6_ Tholl acknoYMdgem<!flt sh!ll be in wrllJr.g lind on a form of the 
1'{pe 60d kind provided by GMAC frurtl lime Ie tlme. 'Khlch shall ~ de>nvtrbd !D GMAC pror to aIll"saJe, ieG~. 
I1MlSlar or (!OlilJary of any ~yed Pnymet;t. Pr~il~ Vehlde 10 tueh petSOI'I (!he • )I.Clal~gg,ltJ9!'I1 of Purch~). 

(f) ''I'M gl~ aM ~OIse 01 tlwl'oelaylid Payment PrI\.ilegs by De6ler ShI!IIIn no way e:<t~h, re!6l'liJe 1)1 mrmil'lllle 
GMAC'~ ~rIty IfIMIrQSl in Ihf. De!ayoo Paymlr.'lt PIMJege Vehlcllt ~. MId trlI1 the COOdtion!; ooscr~ In tOO 
Amending parag1aph !let 10rth i!'I parllO~'1 1 01 th~ Agreement and the aroielYtid AotnO'>l>'iedgtMel'li ~f Purchas~ 
are ml ~:ttl!fd. wtlich :0.'1:1. then eM lruiruaiter wntJllIJe iJllhE: prot»eo:te \hsfeol. 

5~ WI\C shell hlWe!'\O dL>ty I)' obfigellon to e'lc:8tTIine, rt"~w or OCI\Skler th~ U\ld!tworthine~ trl al'IY Plcpo!!led ", actual 
o;uft.1mSr of Dealer !of vll1:c.t\ ~3'," oovks GMAC's consant to !tie 08layed P:.\YNl(lr,1 PrMtogo wod nnv ~lJCll (l)I9tr.lnallor.. 
:ev'e'W i)1 t'-OMlderm!on by GMI\C tihs!J ;,e for It:. $o!li andexck.lslva use ltIld ",i;'-~es; the De>aI~, e)lp!'6$lSIy agrooing lhot !lPY 
tOO6ipl or ruJlarItt or. such irtknnetiOn I/I}(n 3MJt.C WOUld b5 gralultC!lJ$ and l.K1I'eII:lon~,~~lf. 

8. f)G;)\er'~ obligation )0 pay GMA.C ier the Whiclt Amoum Finl)OCed V1all be abso!t,l;e. UllcooOlliontll and p,ilJ'ltli"y, 
n()t~ith51Mding la) GrMC consenting 10 Ihe Delayoo Pay;nert PrIvilege; Ijr (b) ~uIllr. ti'lD ~-m!'ll'1t or IIcqtJi3iticm terms by 
~ tlJStomet 01 t1e C»alef for OaltIy6d Pa.,.~ Pr1vD6~ l/mi~, Of thai 01 any 01 CU!o~!9 surety'. 9\1arN1tcr, to·obflQor or 
Ierlow, (If {ei rejecl!on or ttrI'Ocat!t)l)of t,CC&pUInce or l!Ily DeIe"}'eCI P"ymenl Pri .... llege V&h!eIfJS by swh tu. .. tomer; 01 (d) 1M 
-Ilcellptantoif [)y GtAAC of I1ny It9»IgM:1tnt ~ prOc&8ds 'from Gny D~ Pa~'ITl&f1t PrMiogl! Vetiicl0&: pro>'lClo~, hWo/ever ti):.t 
(I~ng hll~ paregaph 8 ia ;l'lIende-:f to permit rmyf".-ent to Q~AC 01 any mor~ IIWI '.he glVJ3Mr 01 [I) :he VP.I'kla AtrIOU!'lt:5 
Rnanced or "i) t~ Yll1u9 of GMAC's sP.CUrity mlM8S1 in lIle DeJaystl Payment ~ WIlIclo$. 

7. ,up<!;'\ demand by GMAC. D&'IJor 9hr.ll provida GMAC with 80 ~ci nil rlgft, IitIEt al'lo ",~rast of !/le Ct.",,,,, in 
a/ld to thiJ 1ICC01.ItI~. OOnlf&Cll J19tlt&. sale proc~ or any other r.h)f9I;I\ 0&:111(,( Il\2I)' thlll't or 'tI'IerEIa1lr.r ooVG In mt' Dehvm:l 
Peytnel'\l PrioIilege V&hlch!l, Seid as!llgrvi'llHllllh>Jl! be lor the POJrJlO$(;! of addilic;\Q1 ~Q.lrIty or~!f ar.d sNlI: bel on a furm ,;i!h~ 
~,IJ>e. Ilnd kind prO\'idtd bo;I GM~ from time ,~ lime. 

Ii . GMAC rTllij)' take such actlCfl3 !l8 it oeems 2pproprieJe .It: rul6lJtB lind 001.0'06 OO~IIlT>C;1II with lhis A~ri!~m~ni., 
iM:l-J:tlnQ r8flI~. to; oodil purpose!;!, veriication fn:;m DeBier's cu::temers the fact of d&llY9ry, p6!8eS8Wn. and QfI)()uni, datE 

'\jnd clrcunrslarlws I)f pa}'m~ of ~ny Pelayed p~ Ptlvllege Vehk:les~ and the. !1r;t1l1t8lion to awr~p(1aI9 p9fSO/1$ 01 "TlV 
::.et.urity intam!l!. e3~nnlolnt e,f othflr claim !II 1m- Dclaye<l Payn'Je"l( PrlvBeg~ VehicIe$ Qf GI\IlAC. • 

In ""'In&''!<S W,\ersmf ~ partl1'J3 hi&r~ rn:«uto. this llgre<'Zllerrt I"e ...,; I () dlly of :2 e <:. ._. 19 !.{ .. 

8}' ----H''-'--1!:.~~=_:~ __ ~ ____ . 

1ts~tJ.--_~..;;:..; 
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GMAC FINANCIAL SERVICES 
5208 Tenoysop. ParJnvay; ' Suitt: 120 

~JaD9;' TX7~O~4 
800-343-4541 'Ext. ·20SQ 

SENT VIA FEDERAL EXPRESS AND EMAIL TO JOHNR@:>~VCHEV~COM 

Decemb.~r 19, 2008 

Ever¢tt Chevrolet, Inc. 
Mr. Joh!i ·Reggans 
7300 Evet'gI~en Way 
Ev.erett; WA :98203 

EY(\TettChev'role~, J:nc: 
N0TIC;Il: OFDEFA lILT 
DEMANDJi'QR PAYMENT 

Deaf: Mr, .Reggan.s: 

You ar~ berepy'n6tifi~edthat Eve.rettChev.ro1!!!; lnc. ("Deal~rship") is in default under its wholesale financing 
agr~ernentsWjlli.GM.AC forfaihlie topaYGMAC$206,:806.18for veruclesupon their sale otlease. 

As :aresult, 'GMAChereby demands that the DeBlershipimmediatdy remit P1iyment of all amounts owed to 
GMAClinder its wholesale credit line, CUlTe!-ltlyin1he following amounts: 

(A) Pri~cipaJ Amount ofVehicIes Finane.ed by GMAC 
(IilcJudes the$206,80~. 1 8) 

$ 5,602,460.32 

(B) lriterestCharge.s thiougJJ November 30, 20.08 $ 26.834.57 

(C) Revolving Line of Credit Principal 'Balance $ 738:0.00;00 
i 

TOTAL AMOUNT ))EM~ED $ 6,367,294:89 

This demand for payment is made without prejudice to any otheramoUilts now or hereafter owing by the 
Dealership to GMAC, including, without limitation, interestaecruing from and . after the date of 1his Jetter, and 
obligations arising under the GMACWhplesale Plan. 

Inhe Dealership fails to make payment as demanded, GMACmay take possession of alLPealership property 
inwhjch it has a security intcrest, including, without ]irnilation,al1 orlhe rnotorvehides fInanced by GMAC 
for the D¢a1ership. In thisrespect,tbe Dealership may be asked to assemble and present for retaking by 
GMAC suth coJiateral.GMAC rcservesthe right to exercise imy other remedy it may have pursuant to law or 
contract. 

,Iy ;ld---.•... ... 
hP.MQ 
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8 

SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

9 GMAC, a Delaware corporation, ) No. 08-2-10683-5 
) 

NOV .2 9 
S7'rt:"f""~ 

..t ti-Ci., 

. i' 

10 

11 

Plaintiff, ) EVERETT CHEVROLET'S ANSWER 
) AFFIRMATIVE DEFENSES AND 

vs. ) COUNTERCLAIMS 

12 EVERETT CHEVROLET, INC., a Delaware 
corporation; and JOHN REGGANS and JANE 

13 DOE REGGANS and their marital community, 

) 
) 
) 
) 
) 

14 Defendants. ) 
--------~~--~~------------~ 

15 COME NOW Defendants, and each of them, by and through their counsel of record and 

16 in Answer to Plaintiff s Amended Complaint against Everett Chevrolet, Inc., allege as follows: 

17 I. PARTIES 

18 1. In Answer to Paragraph 1, Defendants Admit that GMAC was at all relevant 

19 times a Delaware corporation qualified to do business in Snohomish County, Washington, and 

?O that GMAC was formerly known as, and was the successor in interest to, General Motors 

21 Acceptance Corporation, a Delaware corporation. Defendants are without knowledge or 

22 information sufficient to form a belief as to the truth or falsity of the remaining allegations in 

23 Paragraph I amI, lhere[ore, Deny lhe same. 

24 2. In Answer to Paragraph 2, Defendants Admit that Everett Chevrolet, Inc. ("ECI") 

25 is qualified to do business in Snohomish County, Washington and that ECI was located at 730 

26 Evergreen Way, Everett, Washington 98203. Defendants Deny the remaining allegation of 
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Paragraph 2. By way of further Answer, Defendants allege that ECI no longer does business in 

2 the State of Washington as it has been shut down and driven out of business by wrongful the 

3 actions of GMAC together with the actions of others affiliated with GMAC. 

4 II. JURISDICTION AND VENUE 

5 3. Defendants Admit that jurisdiction and venue · are proper in Snohomish County, 

6 but Deny the remaining allegation of said Paragraph 3. 

7 

8 4. 

III. FACTS 

In Answer to Paragraph 4, Defendants Admit that GMAC provided ECI with 

9 wholesale floorplan financing and a revolving line of credit, and that over the years GMAC 

I ° provided ECI with substantial financing under the floorplan and revolving line of credit. 

11 Defendants Deny the remaining allegations of said Paragraph 4. By way of further Answer, 

12 Defendants allege that the referenced floorplan financing agreement and the line of credit 

13 agreement are the best evidence of their terms and speak for themselves. Defendants Deny the 

14 remaining allegation of said Paragraph 4. 

15 5. In Answer to Paragraph 5, Defendants Admit to granting GMAC a security 

16 interest pursuant to the terms of various agreements including a Wholesale Security Agreement, 

17 Amendment to Wholesale Security Agreement, and Agreement Amending the Wholesale 

18 Security Agreement and Conditionally authorizing the Sale of New Floorplan Vehicles on a 

19 Delayed Payment Privilege Basis. These agreements are the best evidence of their terms and 

20 speak for themselves. Defendants Deny the remaining allegations of said Paragraph 5. 

21 6. In Answer to Paragraph 6, Defendants allege that the floorplan financing 

22 documents are the best evidence of their terms and speak for them selves. By way of further 

23 Answer Defendants Deny the remaining allegations of said Paragraph 6. 

24 7. In Answer to Paragraph 7, Defendants Admit that in late 2007 GMAC increased 

25 ECI's revolving line of credit from a credit limit of $500,000.00 to $800,000.00, and that in early 

26 2008 ECI reported monthly operating losses. Defendants further Admit that in or about July 
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2008, GMAC demanded that ECI's principal, John Reggans, make a target cash injection of 

2 $800,000.00 into ECI as additional capital and sign a personal guarantee or face the suspension 

3 and/or termination of GMAC'sfinancing. By way of further Answer, Defendants allege that 

4 when the offer/demand for the target injection was made in July 2008, it was a not a valid offer 

S that would result in staving off the suspension and/or termination of GMAC's financing. 

6 Defendants Deny the remaining allegations of said paragraph 7. 

7 8. In Answer to Paragraph 8, Defendants · Admit that its April 2008 financial 

8 statement showed a loss of $163,042 year to date and that it had incurred monthly operating 

9 losses. Defendants Deny the remaining allegation of said Paragraph 8 . . 

10 9. In Answer to Paragraph 9, Defendants Admit that in mid to late December 2008, 

11 GMAC first suspended and the next day terminated its · financing of ECI and immediately 

12 . demanded payment. Defendants Deny the remaining allegations of said Paragraph 9. By way of 

13 further answer, Defendants allege that any default was the direct result of and caused by 

14 GMAC's bad faith, fraud, misrepresentation, tortious interference with ECl's business relations, 

. IS and unfair business practices. 

16 10. In Answer to Paragraph 10, Defendants Admit that GMAC made a demand for 

17 payment upon ECI and Deny the remaining allegations of said Paragraph 10. 

18 11. In Answer to Paragraph 11, Defendants Deny the same. By way of further 

19 answer, Defendants allege that any default was the .direct result of aDd caused by GMAC's bad 

20 faith, fraud, misrepresentation, tortious interference with ECI's business relations, and unfair 

21 business practices. 

22 12. In Answer to Paragraph 12, Defendants Admit that GMAC has discontinued 

23 lending to ECI, has demanded payment from ECI, and has demanded possession of collateral. 

24 Defendants Deny the remaining allegations of said Paragraph 12. By way of further answer, 

is Defendants allege that GMAC's action were a wrongful working capital assault on ECr designed 

26 to manufacture a default, to destroy ECI, and to drive ECI out of business. 
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2 

3 

4 

5 

13. In Answer to Paragraph 13, Defendants Deny the same.' 

14. 

15. 

16. 

In Answer to Paragraph 14, Defendants Deny the same. 

In Answer to Paragraph 15, Defendants Deny the same. 

IV. FIRST CAUSE OF ACTION: BREACH OF CONTRACT 

In Answer to Paragraph 16, Defendants re-allege and incorporate herein their 

6 answers to Paragraphs 1 through 15 above. 

7 17. In Answer to Paragraph 17, Defendants Admit that it entered into a wholesale 

8 floorplan financing agreement, but Deny the remaining allegations of said Paragraph 17. 

9 18. In Answer to Paragraph 18, Defendarits allege that the wholesale floorplan 

10 financing contract is the best evidence of its terms and speaks for itself and, therefore, Denies the 

11 allegations of said Paragraph 18. 

12 19. In Answer to Paragraph 19, Defendants Admit that GMAC has made a,demand 

13 for payment, has terminated it financing relationship with ECI, has demanded to take possession 

14 of collateral and that ECI has not tendered payment in response to GMAC's demand for 

15 payment. Defendants Deny the remaining all~gations of said Paragraph 19. 

16 

17 

18 

20. 

21. 

22. 

In Answer to Paragraph 20, Defendants Deny the same. 

In Answer to Paragraph 21, Defendants Deny the same. 

In Answer to Paragraph 22, Defendants Admit to entering into a wholesale 

19 floorplan financing agreement. By way of further answer, Defendants allege that the 

20 contract:/agreement is the best evidence of its terms and speaks for i~self. Defendants are without 

21 knowledge or information sufficient to form a belief as to the truth or falsity of the remaining 

22 allegations of said Paragraph 22 and, therefore, Deny the same. 

23 V. SECOND CAUSE OF ACTION: ENFORCEMENT OF SECURITY INTEREST AND 
REPLEVIN 

24 

25 

26 

23. In Answer to Paragraph 23, Defendants re-allege and incorporate herein their 

answers to Paragraphs 1 through 22 above. 
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24. In Answer to Paragraph 24, Defendants Admit to granting GMAC a security 

2 interest through a financing agreement, and that the financing agreement is the best evidence of 

3 its terms and speaks for itself. Defendants, therefore, Deny the remaining allegations of said 

4 paragraph 24. 

5 25. In Answer to Paragraph 25, Defendants Deny the same. 

6 26. In Answer to Paragraph 26, Defendants allege that they call for a legal conclusion 

7 to which an Answer is not required. To the extent that an Answer is required, Defendants Deny 

8 the same. 

9 VI. THIRD CAUSE OF ACTION: PROMISSORY ESTOPPEL 

10 27. In Answer to Paragraph 27, Defendants re-allege and incorporate herein their 

11 answers to Paragraphs 1 through 26 above. 

12 

13 

14 

15 

16 

17 

28. 

29. 

30. 

31. 

32. 

In Answer to Paragraph 28, Defendants Deny the same. 

In Answer to Paragraph 29, Defendants Deny the same. 

In Answer to Paragraph 30, Defendants Deny the same. 

In Answer to Paragraph 31, Defendants Deny the same. 

VII. FOURTH CAUSE OF ACTION: UNJUST ENRICHMENT 

In Answer to Paragraph 32, Defendants re-allege and incorporate herein their 

18 answers to Paragraphs 1 through 31 above. 

19 

20 

21 

22 

23 

33. 

34. 

35. 

1. 

In Answer to Paragraph 33, Defendants Admit the same. 

In Answer to Paragraph 34, Defendants Deny the same. 

In Answer to Paragraph 35, Defendants Deny the same. 

AFFIRMATIVE DEFENSES 

Plaintiffs claims are barred by its prior breach of the covenant of good faith and 

24 fair dealing under both the conunon law and UCC. 

25 

26 

2. Plaintiffs claims are barred in whole or in part by the doctrine of estoppel in pais. 
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3. Plaintiffs claims are barred in whole or in part by its own Fraud, negligent 

2 misrepresentation, tortious interference and/or unfair business practices. 

3 4. Plaintiffs damages, if any, were caused solely or contributed to by its own lack of 

4 performance, misconduct and/or negligence or lack of performance, including but not limited to 

5 the plaintiffs breach of a contract. 

6 5. Plaintiff has failed to mitigate its damages. 

7 6. The amount of damages, if any, must be reduced by set-offs based on the 

8 counterclaims alleged below. 

9 

10 1. 

COUNTERCLAIMS 

On or about December 10, 1996, ECl entered into a floorplan agreement with 

11 General Motors Acceptance Corporation. 

12 2. The floorplan agreement provided for dealer financing of new vehicles 

13 manufactured by General Motors for the purpose of supplying ECI with new vehicle inventory 

14 and used vehicles for retail sales to the public. 

15 3. Attached hereto and incorporated herein by reference as Exhibit A are true and 

16 correct copies of documents which constitute, in part, the wholesale floorplan financing 

17 agreement: Wholesale Security Agreement, Amendment to Wholesale Security Agreement, and 

18 Agreement Amending the Wholesale Security Agreement and Conditionally Authorizing the Sale 

19 of New Floorplan Vehicles on a Delayed Payment Privilege Basis. 

20 4. ECI with Mr. Reggans as president has been profitable every year from 1996 to 

21 2006 .. During the late I 990s, ECI averaged new car sales of70 vehicles per month from 1996 to 

22 1999. 

23 5. In 1999, ECI received a working capital loan in the amount of $500,000.00 from 

24 GMAC and repaid it within 5 years. ECI had a revolving line of credit with GMAC since as 

25 early as 199'9 with terms of payment of interest only. In 2008 GMAC unilaterally demanded 

26 principal reduction payments of $10,000.00 per month plus interest. In 2007 ECl requested an 
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expanSIOn of ECI's revolving line of credit with GMAC from $500,000.00 to $800,000.00 

2 through Jerry Vick-GMAC's branch manager. The expansion of the revolving line of credit 

3 was granted. 

4 6. At the end of 2007, ECI requested that GMAC help finance the purchase of the 

5 real estate that ECI leased from a wholly owned subsidiary of General Motors Corporation 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

known as Argonaut. This real estate purchase was critical to ECl's profitability as it was about to 

face a substantial increase in its lease payments of approximately 50%. ECI made it clear that 

the purchase and sale needed to close by December 31, 2007. GMAC failed to respond to the 

request until May 2008 with its refusal to finance. The declination was communicated verbally 

and not in writing. GMAC's stated reason for declining to finance the real estate purchase was 

ECl's lack of positive cash flow notwithstanding that GMAC had recently increased ECI's 

revolving line of credit and that the collateral for the real estate financing was extremely valuable 

property along Highway 99 in Everett. GMAC's stated reason for declining to finance was false 

and denied ECI the opportunity to pursue other opportunities in a timely manner. 

7. On June 10,2008, GMAC through Jerry Vick, met with ECI during which GMAC 

requested Mr. Reggans personal guarantee. Mr. Reggans refused to give a personal guarantee. 

8. On July 31, 2008, some 50 days later, Mr: Vick wrote a letter purportedly 

recounting the topic discussed during the June 10, 2008 meeting. In this letter Mr. Vick stated 

that because of ECI's operating losses for the first quarter of 2008, GMAC required that ECI 

obtain an $800,000.00 cash injection or capital contribution, that Mr. Reggans give his personal 

guarantee and that ECI continue to make prompt and faithful payments. GMAC set a deadline of 

October 31, 2008 for the cash injection and personal guarantee. GMAC further stated that if the 

cash injection did not occur and if Mr. Reggans failed to give his personal guarantee, then 

GMAC would suspend or terminate ECl's wholesale credit lines. Additional terms were added 

as conditions for continuing the wholesale credit lines including a $500 per audit charge, change 

to the revolving line of credit terms setting a principal reduction payment of $10,000.00 per 
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month. No deadline date was discussed during the June 10th meeting and was first mentioned in 

2 the July 31 st letter-approximately 50 days after the June meeting. The delay between the June 

3 and the end of July letter misled ECI and deprived Mr. Reggans from making the maximum use 

4 of his time, by misleading him, by manipulating information, by withholding information, and by 

5 resting on a stated reservation of GMAC rights. 

6 9. Notwithstanding the stated October 31, 2008 deadline, that deadline and the 

7 conditions necessary to maintain the wholesale credit lines were no longer valid at the time they 

8 were made in July 2008. This fact was withheld from ECI. 

9 10. During the June to August 2008 time frame GMAC was engaged in adetaiJed 

10 financial analysis of ECI's business yet failed to disclose this fact to ECI. GMAC knew that ECI 

11 could not meet GMAC's manufactured goals and false targets. GMAC set targets without 

12 rational justification. The July 31 51 letter and its requirements were false targets designed to 

13 create the bases for an ECI default. This conduct was designed by GMAC to undertake an 

14 assault on ECI's working capital and to manufacture a default, and to drive ECI out of business 

'15 while knowing that Motor's Holding was prepared to invest $2.5 million in ECI. 

16 . 11. GMAC knew that the either target injection of $800,000.00 could not be met, or 

17 even if it were met it would not bring ECI into compliance with the undisclosed 3 to 1 debt 

18 equity ration established during the sophisticated financial analyses of ECI that GMAC was 

19 undertaking. 

20 12. GMAC informed ECI that it needed to sell more cars to meet GMAC's goals, that 

21 ECI needed to reduce inventory, and required the payment of the $500 audit charge, the $10,000 

22 per mouth principal reduction, and suspended ECl's revolving line of credit and increased the 

23 interest rate from Libor plus 300 basis points to Libor plus 600 basis points. In addition, GMAC 

24 required a $170,000 inventory reduction charge, a charge that had no basis in ECI's contract with 

25 GMAC. 

26 
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1 13. In early November 2008, ECI requested that GMAC floor or finance 

2 unencumbered new and used vehicles. GMAC refused this request. Then in December 2008, 

3 GMAC allowed flooring after its audits revealed that ECI was out (j)f trust and its floorplan had 

4 been suspended. This action was contrary to GMAC's own rules and policies that no flooring 

5 would be allowed after a floorplan has been suspended. This conduct in December allowed 

6 GMAC to obtain more ofECl's assets and at the same time harmed ECI by moving him closer to 

7 a manufactured default. 

8 14. In December, GMAC arbitrarily imposed on ECI a three-day remit rule for 

9 payments ofthe floorplan. This conduct forced ECI to fund the GMAC floorplan payment out of 

10 working capital rather than out of the sales proceeds from cars. 
/ 
, 11 15. On October 16, 2008, GMAC unilaterally suspended its obligation to make credit 

12 line advances to ECI and raised the interest rate on outstanding advances. GMAC threatened that 

13 it would terminate ECl's credit line and would demand full payment of the credit line of 

14 $778,000.00 by November 25,2008. 

15 16. On November 8, 2008, GMAC threatened that unless Mr. Reggans give his 

16 personal guarantee and obtain a capital injection of $300,000.00 by November 30, 2008, GMAC 

17 would suspend or terminate ECI's credit lines. 

18 17. On December 8, ECI was not in default and was not past due on any of its 

19 obligations. Nonetheless, GMAC suspended ECl's flooring plan. GMAC notified General 

20 Motors to "remit to GMAC all accounts owed to [ECI]." Also in December GMAC notified 

21 ECI's retail financing banks similarly demanding payment be made directly to GMAC as 

22 opposed to ECI with result that ECI was no longer permitted to forward retail sales transactions 

23 to the banks for financing. 

24 18. On or about December 15,2008, GMAC terminated ECl's flooring plan and gave 

25 ECI three months to find a new lender and to pay back the approximately $6.3 million GMAC 

26 credit line. 
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19. On December 19 2008 GMAC declared ECI in default and demanded full 

2 payment of the flooringplan, a sum in the approximate amount of $6.3 million, and threatened to 

3 take possession of all ECI assets subject to the GMAC security agreement. On December 31, 

4 2008, GMAC filed a replevin action falsely claiming that ECI was out of trust for failing to pay 

5 GMAC an estimated $206,000.00 for vehicles sold or leased. 

6 20. On or before December 5, 2008, employees from GMAC arrived at ECl's place of 

7 business and demanded payment for 15 specified vehicles which GMAC claimed had been sold 

8 ~d that payment for the sales allegedly was due. 

9 21. On or about December 5, 2008, ECI determined that GMAC was entitled to 

10 payment for only 10 vehicles. GMAC agreed subsequently that it had been in error and agreed 

11 that it was entitled to payment for only 10 vehicles as asserted by ECI. 

12 22. On the morning of December 18, 2008, GMAC employees arrived at ECI's place 

13 of business to conduct a floorplan audit and completed said floorplan audit. 

14 23. On or about December 18, 2008 shortly after 5 :00 p.m. ECI notified GMAC that 

15 ECl's bank (U.S. Bank of Washington) had closed its offices due to an unusual snow storm in 

16 the Puget Sound region. 

17 24. On the same day shortly after 5: 15 p.m. in the midst of snow storm GMAC 

18 employees arrived at ECl's place of business and demanded payment from ECI in the amount of 

19 $206,000.00 in certified · funds. The GMAC employees could neither specify nor identify the 

20 vehicle sales that would justify ECI's payment of the $206,000 to GMAC. 

21 25. ECI was unable to obtain certified funds as i'ts bank had closed for the day prior to 

22 receiving the demand from GMAC. 

23 26. ECl's principal, John Reggans, discussed with the GMAC employee(s) making 

24 the demand the unfair nature of the demand in that it was made without documentation or 

25 verification of any kind. The GMAC employee(s) agreed that the demand was unfair and 

26 without specific documentation sufficient to justify the payment of the $206,000.00 demand. 
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27. On or about the morning of the next day, December 19,2008, GMAC employees 

2 arrived at ECl's place of business and notified ECI that because of the failure to pay $206,806.18 

3 the day before, GMAC demanded the immediate payment of the new and used vehicle inventory 

4 in a total amount of $6,367,294.89. A true and correct copy of the demand letter is appended 

5 hereto as Exhibit B and is incorporated herein by reference. 

6 

7 

8 

BREACH OF CONTRACT AND THE COVENANT OF GOOD FAITH AND FAIR 

DEALING 

28. Defendants reallege Paragraphs 1-27 of these counterclaims as though fuily set 

9 . forth herein. 

10 29. The actions of GMAC are believed to be and are, therefore, alleged to be 

11 deceptive, wrongful, in bad faith and in breach of the wholesale floorplan and security 

12 agreement. 

13 30. The conduct of GMAC in failing to disclose relevant information such as the debt 

14 to equity ratio and other aspects of GMAC's sophisticated financial analysis of ECI created a 

15 false target and misled ECl. 

16 31. GMAC withheld relevant and material information on its true targets and metrics, 

17 while at the same time pushed ECI to achieve false targets and deliberately depriving ECI of the 

18 working capital needed to reach the stated targets set by GMAC all-in-allieading ECI to act in a 

19 way that was beneficial to GMAC yet detrimental to ECI contrary to GMAC's duty of good faith 

20 and fair dealing. 

21 

22 

32. 

33. 

Such conduct amounts to a breach of contract 

As a direct and proximate result of GMAC's actions ECI has been damaged in an 

23 amount to be proven at trial but believed to be in excess of $7 million. 

24 UNF AIR BUSINESS PRACTICES 

25 34. Defendants reallege Paragraphs 1-33 of these counterclaims as though fully set 

26 forth herein. 
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35. GMAC's actions are believed to be and, therefore, are alleged to be unfair, 

2 deceptive, fraudulent, wrongful, in bad faith, and constitute unfair business practices under RCW 

3 Chapter i 9.86 and otherwise. 

4 36. As a direct and proximate result of GMAC's actions ECI has been damaged in an 

5 amount to be proven at trial, but believed to be in excess of $7 million. 

6 CIVIL CONSPIRACY 

7 37. Defendants reallege Paragraphs 1-36 of these counterclaims as though fully set 

8 forth herein. 

9 38, Together with Jerry Vick, Michelle Smith, General Motors Corporation and others 

10 GMAC combined to and conspired to make an assault on ECl's working capital, drive ECI out of 

11 business and otherwise breach its contracts with ECI and tortuously interfere with ECI's 

12 contracts with others and its business expectancies. 

13 39. The conduct of GMAC in combining with others without disclosure of relevant 

14 information contrary to GMAC's duty of good faith and fair dealing amounts to an unlawful civil 

15 conspiracy. 

16 40. ECI has been, and continues to be, directly and proximately damaged by GMAC's 

17 actions constituting civil conspiracy in an amount to be proven at trial, but believed to be in 

18 excess of $7 million. 

19 

20 41. 

TORTIOUS INTERFERENCE 

Defendants reallege Paragraphs 1-40 of these counterclaims as though fully set 

21 forth herein. 

22 42. ECI had existing valid contracts and expectancies with its financing banks and 

23 General Motors (including the pending investment by General Motors of $2.5 million). GMAC 

24 had knowledge of these contracts, relationships and expectancies. GMAC intentionally 

25 interfered with those contractual relationships and expectancies inducing or causing termination 

26 
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of those relationships. GMAC interfered with those relationships and expectancies for an 

2 improper purpose and used improper means. 

3 43. ECl has been damaged in its business by GMAC's submission of notices to all of 

4 ECl's retail financing banks and General Motors Corporation demanding payment to be directly 

5 forwarded to GMAC as opposed to the standard procedure of said retail financing banks and 

6 General Motors in forwarding payments to ECL 

7 

& 44. 

FRAUD AND/OR NEGLIGENT MlSREPRESENTA nON 

Defendants reallege Paragraphs 1-43 of these counterclaims as though fully set 

9 forth herein. 

10 45. GMAC's conduct m failing to disclose relevant and material facts to ECI 

11 throughout the period June 2008 through December 2008 constitutes a representation or 

12 misrepresentation the falsity of which was known by GMAC. The failure to disclose was 

13 intentionally or negligently designed by GMAC to induce ECI's reliance and subsequent 

14 conduct. ECI, in fact reasonably relied on the representations or misrepresentations to its 

15 detriment and damage. GMAC's conduct in failing to disclose constitutes Fraud and/or negligent 

16 misrepresentation. 

17 46. As a direct and proximate result of AGMAC's fraud and/or negligent 

18 misrepresentation ECI has been damaged in an amount to be proven at trial, but believed to be in 

19 excess of $7 million. 

20 

21 WHEREFORE, having fully Answered Plaintiffs Complaint and having set forth 

22 Counterclaims against Plaintiff, Defendants pray for judgment against Plaintiff as follows: 

23 1. For judgment dismissing Plaintiff's Complaint. 

24 2. For damages against Plaintiff in an amount to be proven at trial, but believed to be 

25 in excess of $7 million. 

26 3. For an award of costs and disbursements herein. 
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4. For an award of attorney's fees. 

2 5. For such other and further relief as the court deems just and equitable. 
vt.. 

3 DATED this ~ay of November, 2011. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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It>o right of • __ to MOIII>\>tC1lon of !hit ",h\ollll.m ... lIGht 10 ~1no.tlUt b;I(>I(l '"" '@Ids I*'tWInIIIt til tfII WIIoI.... • . 
. ; w. ~.tO .PiP ~ "h~ fA_ of .11 b>lcf. I~ -.iMf • .-..w_.;uid enr k!nl !!t' ..-:v. u.t~ ""'""d by ~ In: .... 
~ ... or .d"'"'1t WJtoI,,,,,, bt,.1d III ~ ""~""" 81\""""'_' piiil ~.taw 'bll8ttlor .. lcwid J*tIriIN .. Wa..twill ilo\ . ' 
~, ~ or IowIlh •.. ~.Md \l\t/IMt tl6(Mfe~ or ~""If!'~.ot lhi"i.~ iii neit1 ~~ niIlft'*'*"'-'" 

. . '"I'<>\IkIt4I. WV ~. tIIK\I1O In t'wor Of Qr.tA(: ,nrform- D' docv",,," wbibh .·1It r.fqu,lnd.tOt' ,fit ~~10 1hr' 
. ~. dlltlibtMr 01 ""''''~.IncI''''''J'QI~.1Ii:h tchIhJonAl·.s-_Jt u.GMAC rut. q :'y "IIie1'1IiUht ~~. to tliIIftmt ej.' 

I>IfftOt tltll·or ~6IIP\w. i'I'VII .... 1IIa ... · e>l1Q1l1fon WlJf of ."Y .~t for 1IIII./IIOIIlll ~at\tIOcf tW ~ ~ wlatncc 6t OIlJ 
.' . O~I\.rrd'!IOt /IrimoII11heI'a(or. Wo aIIltIwf~ GMAC or artt oilts ~·Pr oiJIp1o~,.cf' *"" to tQOWJlX!I doeitllW"tlln.elJt . 

btoIiit Ii\ct"" NppIf .,.., ~ Infotmilt'Ol> ~ ~"VOt I)J~ enol( Ir. "'!Y ~IOII' ~ lIIt·th. . ' ,' : 

. . ...... ·~dt~ "-! \h ..,.,. ,all .,.~ lnot> ft,.IIOIIIv'O$ tot ·"jpi"'In.UM «dllmy _A' 1IO~tu, .".. fllntitr ~ ~ ........ 
,thk/lelJ sold, IX........,. we wIll,.fthJIfi,jlv ~nd ~mptlv rtmlllO YOII rhf .. ouot '1~ ~~ or ha ... ~~. to IishiMICII CI4 
our beJ-~r.m- tt.. ._"'_ru; "",b.1I1or .1>, IIlIor . .... 1dI ~on; II tht r1t1blft~ r~. t*f lt~ 1110 .. 111 .• "001 UII(tH ~ ~"'~ 
'MlO~ .. ~ 1''''' ~ v.,.,""'''')1", Is ~y '.-rpo~!'Y rof' ... ~. . • ...•••• . '. . 

. . OllAC'o ~hT m..mi I .. tllo ".h1d •• ~ "",,m II) '~'f1A";'lttIt ",0'11./1 01' tHlftIJ~ by.'_t" tha P':~~. In~ ......... 
ron.. ." .,...., ~" ...... or.lt~ ' .... 00.1 by \It ~I aJd> pt..-ts._ ~IlCelf for .. efo~. !W:l'tD Ihe Df~ or eny 01I\0r . 

· 1Wp,ooItJon00Sf"'~"'Qf lAY pmt"-"'_ ". ...... . .' .-

': .. rnth8·~we';".QJ:I~~inen'U. I>c!.,an';.OlOrtilnp\v'~";'~!-1in~P!I~. ~'llOfII$II. ~'Mtb·woftJ... 
· "'1m Nid ~"'ItOI.i:lr~1l d.i ..... nt1)h ~1rip1ll btn~.'~I\OYCW"~In.ltiMId""'~~.ot·CMlr·. 
JnPtIW,:ot '!t ,...·~altb!tt .Gf,1AC. dKint IHGII "_ur4Of."!JtW!lIcle,,,, iii ditlteraf inliu .... ,J .. loIir.anor~~C1MM '. _,..u~. ~ of.la!d WOhiolrs; ""')/lDlA ~ wMlMr ~1ct. 1IM wllhocJt I" ~I f~ u.. fII!'PNIIP. M\f In 

. : .. ,~ ~lIe(eof, WI dltll.lr.qMAO JO ~u~ .~bII"\c!"lIk1aten<lmek.lIftoillMl1l""no·CI/IAC .;tt'~COI;"~dorjJt 
p$IooCo • ..,,~.b11t, .1Ijld~ 1II •.• . h_ u,., "JIrl.1III6 wt·Mc1lti icnhorlllli o!llr .,.power.a~.1t:enW 1/119" "" ,....,.... •• 

.. ~ "'Itf .\OtIIlcl6o\ f(fi'/ ~ aM ,.._ '-'. W. tli.u pov til ~ ;II1\J nl<l}bulOo GJMe' fot _1IIIPIfICI1wm. Ino\udk1e 
~. ~'I" len Imll::v-' f)lPIIftSOi. hi conn.,,1Pn ~ QMAC'hllardw 0' .1iY of 1t111J11i~ an.! ~ "'* IN'' ~ 

· . .. .. 'n tJrt·.mom of~'; of '''~ rif,JcIe< by e",,,a; Ihcii iho .Igbti m<t. 'f1~ ~bf, \lnltr dI. tJnIb;., ~tNlI" 
OO/lt IIlIIU ./>I>ty.' . . ' '., . ". ..' . 
. . /4ir, pro:,ltIcn"not ~lbltD" I>f 1 ... · .... "IKIn~tt~.~ofJUO\,;;ohllllllOt'~ltIIoutlnWlllldrilrq.nmoIrcf..v : 
jRO'~ ~f: " .. .. '. ~ . . . . • '. . . 

. • IN'WI'm1!JS WH&IlIlOI'. _h ,;, ,t.. I>'rtl~ "" C&us>6d Ih!t ~ "'he eaec;vt64 -d.t Ih duly MlIOIfffiJ r~lW1Iw tWIt . 

! .J 0· . ... ' '~'Q( !)c:~. 1911. " ':.' .' . . ' .: .' . 

wn-"T~ C\ . ~. 
Q~(yJ~ 

. . 
.r.'. 9. !'JlI1! ~lZ ~ IA ·tjaln 

Rettiv~d Time Feb. 4. 2009 3:40PM No. 1439 



E VERETTCfIEV . PAGe: B8 ---' . 
G>I,t 871>1-, ........ 
Prtrow( Sf!; u.s.A..,uJI 'oM • • AGREEMENT AMEHI'9NG lHE WHOLESALE S~CU~nY 

AGREE~ENT AND CONOITIOMAU.Y AUTMORIZING 
THE SALE OF NEW FLOOR PLAN VEHJCLES ON A 

DEW\VEO l>ATh'lENT PRIVlLEGE BAB'S 

Thil AQrOOmanI It rnPde and ~In&ef b1j A<Y.I be1'/f89~ thl! ,.mdMsigned dflc\er {"DDa1efi ent1 GMerai "'0101'$ .A.cceplatlc& 
Corporalion (aW\C'\ eller;'hllI \lie d.ol" ~ ftll1h bnlOW. . ' . 

WHEREAs, ·Oelllerpr.,""OUSly, or stmu\I2I1'I&01I5 wlill \tie e~&C\1IJOn oi I/lra A\r&'m8nt,~ exee;ut-d 'lind d91M1r&O to ~MAC ~ 
v.tlolessle 6eo\Jrny IIgr&emonlo by whIch. among other 11'Ilno&' la) GlMC proyldes whol$,,1e: floor pI8II flnanclno of II10t0r 
V9hlc," tor D9;iIOf, trld DtlllOr 8g1'B111 Ioprornplly pay 10 G~C ~ ~ fr1\t'lInt lInaIIOed, toe 6~ .uch flnanceCl motor 
vahtc:ie 15 swili or I&~ by DoI8le1 "he "\I8h1cle Amoun, Nnahced"); and (iI) GMAC col'ISI!nls to OMltr .,"~ ,lid IeIItlng sum 
M6t"oO/ld mqbi\.leh\clQ al rilall1\ ~he (l(d1~ CthJI'se of bu;lnm lthp ·~Clutln9 (Jj~tIon or Vehiclea'); aM . 

Wi:iEREA6~ 6.aiOr he!i requailleti Ihv prMliQe oj dlilli)'lilg PII)'I1ieroI mI.. VatUcIe AfnOllnt ~I/'\:\nccd in It'It 1II1IIted1l>uI;lr)ce$' 
,;mo'o sllCtl ftl&t\C6d IJJOIor veh~ alii 90Id by .D~ 10 e putcl'l!lalll 10' 1IIIlom botll Dealer and GMAC haVe ell'"d Ie> f\ 
delayed payment pGfIOCI (Iht ·Ov~d paymar'ol PrMlflg."): tI\Il . 

WHEREAS. DIaler onei GMAC may hay!) prwtously exeCuted lln Agreement 1OI1h11 Delayed peyrnant pr'fIIIlege 11)1 Nfffl F't'or 
PlIIn 1)nJ!$. 'Ittt'dt hi pBrtI9l: /leIftTf Inl»nd .be ~II Dy rtM Awemttmt br all w::h '-el\:5ectiOnel\ll~ on 01 ... ltcr the 
eflo~ dalD /lereot. and ' 

. WHEREAS. DWar and GIMO de!lr:e end trVmd her4lby to (Matn, in M foroe 8I\lI ~~ thevalk5\V. 81'11DrQea\)1lIIy alld r6181i'VQ 
priority 0' aw.C-l ~utlly Inwr~ In any &"ad,all 8U0I'I finallOlJd tlllIb' wlIIcbn; as &IS toIcI or ItDSGCfby O8ale/ PLll'~tlt tl> th(J 
OtiIaylld Paymwot Privilege. noIwltolandlllQGfAAC" pllDlco/ml1Jl 10 .", ROIlllhe D~uor: 01 VshlclflS. ,unles5 and Ilnt. 
riMAe r~ 1M'~h. A~ F1nIInped ~ the __ an:! e>OMllom P8l1erer,.al\:!r ~tri forth. . 

)-lOW. THERliFOflE, In ~ldela\lon 01 Ihe premiMa. the COnV811ants hertoIn &et forth. encl for Dther good and vIlIuBb'~ 
c.oMldll1etltlf\ the 1llll1OIanC'f and ,..!:tlpt otwhloh ~ MI4bV ~1oIdged, O .. leIlllll:l GMAC h'llJab't &gIeIIll$ toktNC; 

1. Tt'od ~lOned 'MIo(.apIe .Seourlly AOreem~nt 3Ild lIllY end aO dOcurne-nls, $1'1'. I/Islr\rl'nenla cr JgIe&montG 
r>Jlatlll!l, modlfyJrg, strbtlilUtJntJ at 81\!II\danl tIInto. \lx9c:u1~d bIIIW_ o..I&(·1IlHI GMAO W& ha,tb~ ~~ In form tohd 
III.Ibt1l$1lC8 ~ tlse1Cflg tlwts!:t \he Iollo\mt! !elIOt/ape II" 4 S9P"..ra\o W1d dIsWd PII~h: 

"NotW~ afI)'II1hg CMbllJI8(J tlereln \I) II\e COI)ll'ftry. I>G;del p.e.,·we} &;nleS ltral t'iMAC's !>teurity Interllllt In 
any "rld all Vilb\Qlw lIQId or \epsed, lIlOr.tnan :II1e Vet!ICle per tndlM.lIaI ~nsact101to 10 II ollJlIVlItrr. and In \1411~ 
!tie 1uJ pa~ 1118 ... 01 by ~ or 01\ • pr~Rer1Y pjltfeetlld' retBI ~ COMI'tIct IIr mt! ~lllVllill'OeIn&~ 
bMIs I! rot msde ~ Wilh tnll dellvbIY of w«I ~ by !)ea1er(ltw "ttIlayCd ""ym!!Ilt VehlcIes1. 
lI-'iaII I'8!IMIIn In 1uB /orCO lind 81f;ct In BIIDtl ~ Paymafll Vehidee afld ,hall not M ,elIt1Q~. 1DlllIOJIIfl&:I, 
r~ CJr 181r111nllted. II ~POe of _II M- 01 IMI1W UI'Ile& IIncI UI1II\ht ~~ I'r'IIIkoo p~ne;rr. 
thtte'lort abvelly 10 GNAC or jolnll)t to Dtalef end GM,I,C. MoIttlMlr. 1'l9!ftr It ~1 prohibited and &11&. not 
haV9 at1Y "qne~, ~\1.d err apparent aulhOl'/ty to aeII, teet. trMlrIllr ClI O1Iteml$t <l\spo8& of any Delayoo 
PGYT'Ianl.V9h101es unkus lind \Ifltfl If., ~l\P_ wrln.", PlNiMskJrr 01 GMAC " fIrB1 otrtalned, ;Ir1d thliln ;u()h 
IlUIhO/1ly IIhQI\ bei III each .nel ~.ry 1n&l$11~ IIoWI8d 16 .... Iorn'I& and CQ~ 01 III,IOb poennit,loll; It b'dT1!1 
li.rrtn« ~~ ttlWt the 1ItfTll!l oj ihI£ pa-ragaplt shaft n91 be MlIBItd. fTIOI1IIM<I, Il/JlPI'III,nied, CfI.I'IIfted, wrolvtd p : 
amtffidec by reason 'd ,fKtt ~Fi (unkm III vnIIinll ·DI<t<lWd by Dta'clr '(lC\ GMAC). ttl b'f It", COIJ(&e of 
~. r:OOI'Ml of.dDat1ng. or ~II of 1nilde by 08:110: afld GMAO. '" eoiIhet 01 f1tm. , 

i. ArJoJ p~ .~Q.IItJd ADI8ement 10r \tlt'I DItJByed Payment PWR* 101 New Fbor.,p1IIn Unb bstwtDn 'v.lI\1eT fin:! 
Go'AAC \J sup&r*adlld by the teml9 ;11111 cOntJIIhrIs of till' Agreem&ni fa ell Dolayed Paytl\tnl 'Pllv11lJg8 lI'"..IMItIlIonc lII'is!ng on 
or "Ilftllile eftiIqIlYe ~ thelllO/, • 

3. C>.aI&r 6111111 elMs, GlllAC of &aClh and t'Yfity P<llvnvar ''1I~C>/l1n whlcb Dealer requp~ GMAC 10 granl Ihe 
Dl/lare<' Pa)'llllnt PrfyIIeg8, end the Ptriod or \1108. t.lr 1/IIlIctI1Il\J Delayed P,ymIlM Prlv1ltge " ~1l9 I8C\UGSIeO. &.oh ;equ;)ld 
snail be ftI'IIIIt 01 GMAC In WI1Itn; em on B fOI11\ 011110 ~9 alll111lOll prlMdell lJy f3IAN:; ~OIII tlnI. to'lllflll. GMAC', Wflsen~, If 
any, \Q!he ~1)St JToUIS\ ~ cobI~ priDt 10 the &flit, 1aIIIM5, tltnillllt or coIiv.'Y r:r. any vehictm proposed by Deal9r 10 :-'9 
disposed 17ytll. Delayed PayrT>DnI PJMJ9ga Iihi'! "DeI~ P8)1m81'1t Privlktg9 Vtol'leleo"l. . 

~, GWtC·, torJm1lO the oe&Ier'a ~qulI" lor d1~It)DIl of De/IY'd P')'II'ottIt PrMleoe Veh!cle$ UBI be Ir.JIII,lIr su\)jeCl 
PM oon!ln~I\JIlOIl1he folCWl1'Ig adOlllonlllllttfTl$llnG COhd~~ . . 

(II! GlMe may, III its SQIe and eX~8iv" di&a'ellon Il:IIfi rhe number 01 Veh~les, 8filDUr/l 0II~1"!i BIf1ll t.,n-ns ena 
CIOIIltlIlollS 101 which \hIj Oeioyed ~aym9111 Pmotlelol' b roqu;sled by Ollllkll. 

(I» Q~C may, In lIS aolt and elC(;\ln"'s dl;cletlon wIIhdrB'IY. Wrrc;tL or MI>8'nd ~ P_lilred Peyment PrlvIl8~" UI 
a~(r.e arrd 10' any rN~n upbn II teM!ay IICIftl1ee 'Nrl1l8l1 nolie" nrld IlTIrf\UtllllteIY If Dealer \a in default Qf M')' 
au-murl\ 1IHct. Of",1er hli$ II'II\tI GM"'C; p~d~. hpwoeYrll.lhal ~UIJI\ wllhdraWBI. cano"".lIbn <If .u~PeI>8IQn Jhaf. 
nO! ~ the lights, 1n\rire~1& ~ dUlles uf\d&, 1tU. Ag~m6nt p~r lI'rereto. ' 



·, 
~ 

(aj Delll"r ':!llll! c:omplel9. &)(0CtJ\'f: JPdBliv1lf 10 GIAAC, Imml1l31ll1,/ Uwn 1119 d'31~· 0cI!Iyv0 Paymel'll P;!viiOpI!) . 
VrJ1JcIDS,8 t.)t!f1 otUle ~ luld Idnd provld9d by GM.6.C lvom·limt,.la tlm0 \lNI'[)~ SC/lP.dU!II'~, 

(d) [)clllal &l\alJ Jmrri&lllalClIy Jlaj' GlMe lila vehk;IQ A.'rOUI1Il'll1allQ~t"lIpon the ealll1111 of ~) ~Cl bv GrMC; or (il) . 
- f"~lpt 0' the 81110unl 61)9 Irom !he disposllkYI of e&oh of \h$ nel.y&d ?By",,,,,l JSriII. Vehlolef: 01 /i1Q !he 
·Pure.~, I'aymoM 081.9" set fonh 00 IlI8IJP!WtOble Del~ SdlDdu~, . . 

{e) Ce8'ltr SIWI ~1111rom 1he pIINlan 8C;QUlrj.'I{j tl\ft Ocfaylld f'&y'1Mt'II f'IMieOII ~hlGlP I duly iulhorI%tId .!Ind exe<.~cf 
IIdCnowle~ 1roni ~ Purol»ellr cOo/irmha till\! In. Ismn; of esIo i~u& thI/. OOI'IIInJaUIlIl of GMAC's ~eurily 
~Qslln IItR Ollla,otd P.ymenl P.tVfIa!Ie Va/id~6, 10" DC~ &:I-oII} lit In wr~ JIIId on a ~rm of Ille 
\YP4' lmd telllD provilled by GMAC IftItp vme Ir,l lime. whlctt 51\111' t. ~8vtr&d to GMAC ·priol to 611'/ &ale. lee~. 
Ir~ or (lQJ;"t/y of arlY Deblyed psymar.t PrilllJoge Vllhltta 10 R.d1 person ("'"~. ~DIr!IlIII1I 01 PurdlP8llf,. 

(f) iN DIGit M:S exerOlse 01 thibat~ Paymeii ~ilege'by De6Jer thilln,.:o Way ~ nifllllM' ~JT ~e ' -
'I3MAO~ IllCUrly 1fIW~ In tile. ~ Pa~ PI\vUegt Ve~ unIIu aM 1M'III11Il&.~ 00Ct~ \n \be) 
Am81'1ding pWjl!II2iIIh BIll fortfI iI't Pl!I'!IQ~'1 \ of rIllf, Agreement &nd Ihe eIoJelPJld Aekn~1M1\I GI PUrcNsGif 
81l! @?I~,~~,,1II!IID/) ,Gn:d 1II111l,a':w' ~lt8rwn\frm ill ~P~ ~oI. 

5. GMAC shall Mvll ne> <lui)' Of !ibIiQal1o" lo~. ~mw Ilf OOI\Ilkler lht c:rodItwonh~ of M,y p'opCI!t&d or lIotual 
11Ul!lomer of OtalGt 10( "Ihlct\ OE.atll1 II4>Iiks OMAC·s·CilI'ICOr'lI b> the Oelayecl P.QYMor,l P~ge IIIId onv &UOli 11J191l\1nllllon. 
favi ...... '':II toIIBtdtra!llJ11 by GW>.C liIlal/l)e fl)f ~ 5olo1 ~ ~l(ckI8lw1 uu I!fld pIJIJIOaee; ·the Citeler ~&Iy a~ 1hnt IIny 
I~ or..o!lQnce on mIOh ~klI'llr01n GUAO ~ ... glllUtO'Jl< and UYIIIIlI~.'I'II8I1OtWe11. 

6. ~31e(. 5 otlIJg.!Icn.io pII~ GMAC for \he WhIdt AmOLltl'f f'mnced 1Ihall be absOlyl4l.uIIC~~' cmd p".'trW'f. 
IIt)IWltI'n91IIntlhg'laj-GMACCOJlS41I'11h'1g 10 tho 00'->'11(1 Pay;aer¢ PrI .... egt: ()I' (II) dGfalIt Jrr1ho parmenl or aeqUiSllklr>lerm& by 
h! etJlitOl!l(ll 01 tie PlakJl fDr D.~d ,",ymm ~ "'"I., Of iIl!II or """ 01 CUll1OnlOl"o~ Vll8tl'llOr.IlO-DbII\lor 01 
I;mi»r; f.f (0; tslecIIon or /OVOCatID/l' or ~llOtPIan~ 01 Ifly DeIr.yed Pllymenf Prlvllegs '4h1des by SIIOh Clll<lomer; or (tf) \hit 
>i~fIIlI Dr GMAO of .rtf _lg1\Inllt t:I ~!IMds 'ttoIn any ~ Payment F'lWlI9ga Vehlde;;')I/OI'I!fOd, ho¥lellllll'. \tII'l.t 
noItillQ ."ti$ JlIIf1lIr.lPIt. fa \!\\ei\ck!(lio petmllP8)'r!',mI to OUAe d IIIT':/ mom than t>e jIIflIIhIr a/ (i) 1118 'VRI-IrJe Ai)'lOIJ/\\$ 
Flnan~d at Pi) trw vatu. ot QMAC'~ ~l'.ClJr\Iy Intate:t In ihu t>e1sy911 PII}'MIInt PrMepr; \19111*$, ' 

, 7. Upon ~ bt GMAC. D~ &11811 prO'Ac» OMAO wIlt'. 81'1 ~ olllll f4¢t, titkt IIJ\II ",,,til$! Of tn. C)1> .... r In 
a.nd 10 tht ax;o~la, ~ 1\f1*. SIIb p~ or any ~r Intor=i DoW rIIIIJ Ullin or lIloI1!SI'M have; In 'Ille ~)lerJ 
I'ayfMnl PrM'9 Vol'lltlle. 8eicf flSslgrwMnlah811 b9 1Qt l~ PJrpoM 01 IIddIUonaI 1ItlWrlt)! ..... 1' 8I'ItI shall be O/l e fOrM C4 'he 
~JJl8,l!IId kln4 po~ldtd bo/ OM¥' 11'011'1 time W lime. ., , 

1'1. 'GMAC mil)' t8!\.suof! actitlm a$' it 61/8J1l$ 2pP1'ol'~lne Ie' 1tN\J'1'Il Arto I/IltOfOe c:ompIlfIIT'CII ""'lh 1m, Al!r6'9/1'1'J1lt.. 
!odO:I1fl9 r~,'foI avdrlpIJIp088IJ, \I~ Item OerIIer'll ~ hiclcl of dtlllYely, ~JI. and QIl\O\ltlt, <btl! 

·.and ardllmslan* rJf pB}'ll'teri CIt WIY Pelayed P;rynlImI Pllvllege VehletK. ftOII !he I1QtIf\t:aIIoIl to ewrOP!1mll V!ll1JOm; 01 "roy 
aet.unly Inlftmsr. as8l!!nmant ~Iolhllr ~. . III ~ OtlayedPaytne!1( Prtv~ vetliclM 01 G~. ' 

In"'lotlM~nl'lll9pm11$9hftTe1O~IIJI:8POrvamerrtl"9 /0 . lIbryoJ~ .19!{. 

Ell! ret+...J:lwt.l:CJat-fep ~ 
. to-Isr',,} 

:14~r::;;r 
[T'1!Ie) 



EXHIBITB 



5208- Tennysqti Par~way, SLlite 120 
PJal1o, TX ]"50:2.4 

800~343-4541 Ex!. 2050 

SENTVIAFEDEHAL EXPRESS AND EMAD.. TO JOHN.R@EVCIIEV.COM 

December 19, 2008 

Everett Chevrolet, L'lc. 
Mr. John Reggans 
7300 Evergreen Way 
Everett, WA 98203 

Re: Everett CbevroJ.ct, Inc. 
NOTICE OF DEFAULT 
DEMAND 'FOR PAYMENT 

Dear Mr. Reggans: 

yO~l are hereby notified that £ve:cett Chevrol~t, Inc. ("Dealership") .is in defaul1 under its wholesale financing 
·agreements with GMAC for failure to 1I.ay&MAC$106;866J:8.f6r Vchic1es ,upO)l their Sole or lease. 

As a reslllt,.Gl\1AC hereby. de:rrtaOus·th·a:rth.6 BeaIetSmj;J im:m-ediiit¢~)iternit payment of all aiiJollnts owed to 
GMAC under its 'wholesale c.redit Ihle, cUITeIitlyinthe foJ\pw~iJg:a'rrlp1ihk . 

(A) Principal Amount of Vehicles Financed l;>y GMAt: '$ 5_602,460.32 
(Includes the $206,806.18) 

(B) Interest Charges through November 30,2008 $ 16_834.57 

(C) Revolving Line of Credit Principal Balance $ 7J8_000_00 

TOTAL AMOUNT DElVIANDED S 6,367 ,2')·1-89 

This demand for payment is made without prejudice 16 ali)' other amounts now (Jf hereafter owing by the 
Dealershjp 10 GMA C, including, without limita.tion, interest accruing from and after the date of this krler, arid 
obligations arising-under the GMAC Wholesale Plan. 

Iflhe Dealership fails to umke payment as demanded, GMAC may take possession of aJl Dealership property 
in which it has a seclirity interest, including, without limitation, aU of the motor vehicles financed by GlvLAC 
for the Dealership. In this respect, th.e Dealership may be asked to assemble and present for retaking by 
GMAC such collateraL GMAC reserves the right to exercise any oUler remedy it may have pursuant to law or 
contract. 

d':);/ £i4;Cr----
. Jos"Ph P. M~h;tJ . 

Director Commercial Lending 
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Hearing Date: December 16,2001 
Hearing Time: 1 :00 p.m. 

RECEIVED 

t.<C ~ S 2011 

SrOEL RIVES LLP 

SUPERIOR COURT OF WASHINGTON 
FOR SNOHOMISH COUNTY 

GMAC, a Delaware corporation, ) No. 08-2-10683-5 
) 

Plaintiff, ) EVERETT CHEVROLET'S OPPOSITION 
) TO MOTION FOR SUMMARY 

vs. ) JUDGMENT 
) 

EVERETT CHEVROLET, INC., a Delaware ) 
corporation; and JOHN REGGANS and JANE ) 
DOE REGGANSand their marital community, ) 

) 
Defendants. ) 

I. INTRODUCTION 

This is not the first time the issues raised in Plaintitrs Motion for Summary Judgment have 

been before this court. At a minimum, the same issues were before Hon. Eric Z. Lucas back on 
18 

March 17, 2009 on the first day of the 3-week replevin show cause hearing and again on April 10, 
19 

2009 (the last day of the hearing). Judge Lucas consistently held in this case that the duty o(good 
20 

faith and fair dealing governed the parties' dealings with each other: "The law has not yet 
21 

acknowledged a general requirement of full disclosure of all relevant facts in all business 
22 

relationships. However, it is clear from these cases that the duty to disclose relevant infonnation to a 
23 

contractual party can arise as a result of the transaction itself within the parties' general obligation to 
24 

deal in good faith." Liebergesell v. Evans, 93 Wn.2d 881, 893 (1980) (cited and quoted by Judge 
25 

Lucas in his oral ruling following trial April 10,2009, Verbatim Report of Proceedings pages 17-18.) 
26 
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Judge Lucas found that the conduct of GMAC constituted bad faith and a breach of the implied 

2 covenant of good faith and fair dealing in violation of the UCC and common law. April 10,2009 

3 Verbatim Report of Proceedings, page 18. At its worst, GMAC's conduct amounts to fraudulent 

4 concealment designed to commit an assault against ECl's capital and drive ECI out of business, and 

5 at best a tortious interference with ECl's contracts and business expectancies neither or which 

6 GMAC was privileged todo.And either of which constitutes bad faith. 

7 Attempting to avoid the consequences of extreme bad faith, GMAC has painted an 

8 incomplete and inaccurate picture regarding the underlying facts and the specific claims decided by 

9 the trial court. GMAC treats this complex bad faith case as a simple demand note case by focusing 

10 attention only on part of the contract instead of reading together all of its provisions, including its . 

11 default contingencies. The Wholesale Security Agreement is neither a demand note nor a negotiable 

12 instrument under the UCC. It is without question that under Washington common law and our 

13 provisions ofthe UCC, GMAC had a duty to act in good faith in performing or enforcing a contract. 

14 GMAC went well beyond that. It manipulated information, acted dishonestly, assaulted the dealer's 

] 5 working capital, and manufactured a default in order to shut down Everett Chevr()let's business. 

16 Verbatim Report of Proceedings, April 10" 2009, pages 1 ] -13, 17-19. 

17 GMAC cannot circumvent its duty of good faith by relying upon demand note cases like 

18 Allied, where its bad faith conduct was designed to prevent the dealer's performance and trigger 

19 default. Moreover, it cannot rely on an expansion of Badgett to relieve GMAC of its good faith 

20 duties in this setting. 

21 GMAC's claims cannot be viewed in a vacuum and without regard to equitable principles of 

22 estoppel, fraud, duress, and coercion. GMAC's acts of bad faith and concealment caused EC to 

23 sustain major financial damages. 

24 II. STANDARD FOR GRANTING SUMMARY JUDGMENT 

25 Summary judgment should be granted if there is no genuine issue as to any material fact 

26 and the moving party is entitled to jUdgment as a matter of law. CR 56(c). The purpose of 
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summary judgment is to avoid a useless trial where there is no issue of material fact. LaPlante v. 

2 State, 85 Wn.2d 154, 158, 531 P.2d 299 (1975). "The facts and all reasonable inferences 

3 therefrom must be considered in the light most favorable to the nonmoving party." Baum v. 

4 Burrington, 119 Wn. App 36, 79 P.3d 456 (2003), Cox v. Malcolm, 60 Wn.App. 894, 897, 808 

5 P.2d 758 (1992). Initially, the burden is on the moving party to show that there is no genuine 

6 issue of material fact and that she is entitled to a judgment as a matter of law. It is only where 

7 the moving party meets this burden that the burden shifts to the non-moving party to show that 

8 there is a genuine issue of material fact. "Contract interpretation is normally a question of fact 

9 for the fact finder." Spradlin Rock Products, Inc. v. Public Utility District No.1 o/Grays Harbor 

10 County, 2001 WL 5161848 (Wn. App. Div. 2 2011)(citing Berg v. Hudeman, 115 Wn.2d 67, 

11 663, 801 P.2d 222 (1990». 

12 

13 

\ 14 

15 

16 

III. ARGUMENT AND ANALYSIS 
A. GMAC Breached its Duty of Good Faith Under the Uniform Commercial 
Code and Common Law 

The cornerstone of this case is GMAC's duty to act in good faith in the performance and 

enforcement of the financing agreements between the parties. Under common law and the UCC, 

the duty of god faith permeates every aspect of the contractual relationship. 
17 

18 

19 

1. Good Faith Duties Apply to the Performance and Enforcement of 
the Contract Between GMAC and ECI 

Under our common law there is an implied duty of good faith and fair dealing in every contract 
20 

which imposes upon the parties a duty to cooperate with each other so that each may obtain the 
21 

full benefit of performance. Metropolitan Park Dist. o/Tacoma v. Griffith, 106 Wn.2d 425, 437, 
22 

723 P.2d 1093 (1986); Lonsdale' v. Chesterfield, 99 Wn.2d 353, 357, 662 P.2d 385 (1983); Miller 
23 

v. Othello Packers, Inc., 67 Wn.2d 842,844,410 P.2d 33 (1966). Our pattern jury instruction 
24 

recognizes this imposition: 
25 

26 A duty of good faith and fair dealing is implied in every contract. This duty requires 
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2 

3 

the parties to cooperate with each other so that each may obtain the full benefit of 
performance. However, this duty does not require a party to accept a material change 
in the terms of [his J [her J [its J contract. 

4 WPI 302.11 Implied Duty of Good Faith and Fair Dealing. The comments to this instruction 

5 recognize the prohibition of interfering with another parties' performance and the requirement 

6 that the "parties perform in good faith the the obligations imposed by their agreement." 6A 

7 WAPAC WP1302.ll . 

8 The Uniform Commercial Code imposes an obligation of good faith in the performance 

9 or enforcement of every contract or duty. RCW 62A.1-203! Good faith is defined as "honesty in 

10 fact in the conduct of the transaction concerned." RCW 62A.1-20l(19)? The Washington 

11 Supreme Court declared that the requirement of good faith is the single most important concept 

12 intertwined throughout the UCC. Schroeder v. Fageol Motors, Inc., 86 Wn.2d 256, 262,544P.2d 

13 20 (1975). 

: 14 Good faith is a basic obligation that is required in the performance and enforcement of all 

15 agreements or duties under the Uniform Commercial Code.3 The good faith obligation arises by 
-

16 law.and may not be disclaimed even by express agreement of the parties. RCW 62A.I-102(3). 

17 The principle of good faith functions to protect the contractual expectations of the parties to a 

18 

19 
I RCW 62A.1-203 states: "Every contract or duty within this Title imposes an obligation of good faith in its 

20 perfonnance or enforcement." 

21 

22 2 Under Articles 3 and 9 of the UCC, "good faith" also means honesty in fact and the observance of reasonable 
commercial standardsoffair dealing. See RCW 62A.3-103(a)(4); RCW 62A.9A-I02(a)(43). 

23 
3 See RCW 62A.I-203 comment (1994): "This section sets forth a basic principle running throughout this Act... that 

24 in commercial transactions good faith is required in the perfonnance and enforcement of all agreements or duties. 
Particular applications of this general principle appear in specific provisions of the Act such as the option to 

25 accelerate at will (§ 1-208) ... The concept, however, is broader than any of these illustrations and applies generally, 
as stated in this section, to the performance or enforcement of every contract or duty. 

26 
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contract when one of them exercises discretion in the performance of its obligations.4 

2 Judge Lucas found, under the totality of the circumstances, that GMAC's conduct 

3 constituted bad faith, including GMAC actions intended to mislead EC and force the dealership 

4 out of business, Verbatim Repot ofProc~edings ("VR"), April 10, 2009, pages 17-19. GMAC's 

5 bad faith conduct interfered with the dealership's ability to perform contractual obligations to 

6 GMAC and others. GMAC was required to exercise good faith and act in a commercially 

'1 reasonable manner. See, RCW 62A.9-102(43V 

8 Under Liebergesell v. Evans, 93 Wn.2d 881, 613 P.2d 11 70 (1980), GMAC was required 

9 to disclose relevant facts to ECl within its general obligation to deal in good faith. VR page 

10 18: 11-16. GMAC's failure to disclose material facts constituted a breach of the implied duty of 

11 good faith and fair dealing. VR 18: 17- VR 19: 11. GMAC withheld information concerning its 

12 true targets, while at the same time pressuring ECl to achieve stated targets by increasing sales, 

13 but depriving EC of the working capital needed to reach the targets. VR 18:23-VR 19:3; 22:10-

14 13;15-19. 

15 
The trial court's reliance on Liebergesell, although not exclusive, related to GMAC's bad 

16 faith conduct as a whole and not limited to any single act. VR 20:16-17. GMAC did not conduct 

17 itself honestly, had a hidden agenda with a goal to shut down the dealership, and manufactured a 

18 

19 

20 
4 See Burton, Good Faith Performance of a Contract Within Article 2 of the Uniform Commercial Code, 67 Iowa L. 

21 Rev. 1,20-21 (1981). 

22 

23 5 Professor Summers identifies several categories of bad faith in contract perfonnance, including evasion of the spirit 
of the deal, abuse of a power to specifY terms, abuse of a power to determine compliance, and interference with or 

24 failure to cooperate in the other party's performance. See: Summers, "Good Faith" in General Contract Law and the 
Sales Provisions of the Uniform Commercial Code", 54 Va. L. Rev. 195,232-43 (1968). GMAC evaded the spirit of 

25 the fmancing agreement by providing false targets and manufacturing a default by the dealer. GMAC imposed 
fmancing requirements that were not contained in the contract, arbitrarily determined compliance, and interfered with 

26 ECl's business. 
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default. VR 20:8-19. GMAC did not have a contractual right to shut down the dealership and put 

2 ECI out of business. VR 20:18-19. 

3 
Thus, the conduct complain of does not deal solely with GMAC's decision or judgment 

4 

to call on the loan or in its making a demand. Acceleration of EC's floor plan obligation was 
5 

6 only part of the conduct constituting bad faith. In any event, default accelerations are subject to 

7 good faith duties under RCW 62A.1-208; Brown v Avemco, 603 F.2d 1367 (9th Cir. 1979).6 An 

8 'at will' acceleration clause can only be exercised based on a good faith belief of payment or 

9 
performance being impaired. RCW 62A.1-208.7 

10 
2. Good Faith Duties Apply to GMAC's Collection and Repossession 

11 Actions Under Article 9 of the UCC 

12 The financing agreement between GMAC and EC falls within the scope of Article 9. 

] 3 UCC §9-109 emphasizes that all security interests, "regardless of form," are included in the basic 

.' 14 
scope of Article 9. See White and Summers, Uniform Commercial Code, Practitioner Treatise 

15 
Series (5th and 6th Ed. 2000) The enforcement of security interests and default remedies are 

16 

17 governed by Article 9. 

18 GMAC asserted a security interest in EC's assets and attempted to repossess vehicles by 

19 replevin. GMAC argues, however, its actions to force a default, enforce the security interest, and 

20 

21 
6 In Brown v Avemco, the Ninth Circuit Court of Appeals held that the VCC imposes a good faith requirement on the 

22 exercise of default provisions, such as due·on-sale clauses. The· option to foreclose or accelerate following a specific 
default may be exercised only if the lender has a good faith belief that the loan is insecure. Brown v Avemco, 603 

23 F.2d at 1375. 

24 

25 7 RCW 62A . I -203 also limits opportunities to accelerate following breach of the default provision to circumstances 
in which the secured creditor honestly believes that default impairs the prospects for payment or performance by the 

26 debtor. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

\}4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

repossess vehicles are not governed by Article 9 because the contract is a demand note. GMAC 

disregards the nature of the default contingencies that are applicable to repossession in the 

contact. GMAC's disclaimer of any duty to exercise good faith directly conflicts with the good 

faith duties governing secured creditors under Article 9 and UCC §1-203. 

Principles of good faith underlie the entire Uniform Commercial Code, including the 

provisions of Article 9. Central Soya Company, Inc. v SS Bundric, 137 Ga.App. 63, 222 S.E. 

852 (1975). A secured creditor's lack of good faith can alter the rights or priorities which would 

otherwise be determined by Article 9 provisions. Thompson v United States, 408 F.2d 1075 (8th 

Cir. 1969); Lane v. John Deere Co., 767 S.W.2d 138 (Tenn. 1989) (good faith limitation under 

vec § 1-208 bars a creditor from using acceleration as a means of abuse). 

Bad faith conduct can prevent a secured creditor from exercising collection rights under 

Article 9 or render the creditor liable for damages. Limor Diamonds, Inc., v. D 'Oro by 

Christopher Michael, Inc., 558 F.Supp. 709 (S.D.N.Y. 1983) (interest of secured creditor acting 

in bad faith in seizing collateral would be subordinated to seller's unperfected interest); Mitchell 

v. Ford Motor Credit Company, 688 P.2d 42 (Okla. 1984) (creditor's gross negligence 

accompanied by bad faith supported a conversion claim for wrongful repossession of collateral). 

It is undeniable that GMAC's rights and remedies as a secured creditor, including 

repossession of vehicles, are subject to good faith duties under Article 9. GMAC violated its 

duty of good faith by manipulating ECI and setting up a default to trigger collection and 

enforcement actions. 
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2 

3 

3. The KMe and Reid Cases Are Persuasive Authority Supporting a 
Duty of Good Faith Under the UCC and Common Law 

While treating this case as a simple demand note collection, GMAC has ignored well-

4 reasoned cases supporting a conclusion that GMAC is obligated to act in good faith in its 

5 dealings with ECl. 

6 

7 

8 

9 

In K.MC Co., Inc. v Irving Trust Co., 757 F.2d 752 (6th Cir 1985), the Sixth Circuit 

Court of Appeals held that, despite a demand provision in the loan agreement, Irving Trust had a 

good faith obligation to notify KMC before it discontinued funding a line of credit. Jd at 759. 

10 The court rejected Irving Trust's argument that a good faith notice requirement was inconsistent 

11 with its rights to repayment on demand. Citing the Ninth Circuit case of Brown v. Avemco, KMC 

12 held that a demand provision, like a general insecurity or specific default clause, is subject to a 

13 

\ 14 

15 

good faith standard of reasonableness and fairness. Jd at 759. 

A similar decision was reached by the First Circuit Court of Appeals in Reid v Key Bank 

alSouthern Maine, Inc., 821 F.2d 9 (5th Cir. 1987), where a credit line was terminated without an 
16 

17 attempt to negotiate with the borrower. The District Court affirmed the jury's finding that the 

18 lender had not acted in good faith. The Court of Appeals upheld an award of compensatory 

19 damages to the borrower due to the lender's violation of the credit agreement, discrimination, and 

20 

21 

22 

failure to comply with Article 9 of the UCC. 

The Reid court held that even though the note contained a demand provision and the 

23 security agreement contained default provisions, the agreement could not be terminated "at the 

24 whim of the parties". Id. at 14. Rather, the right of termination or acceleration was subject to the 

25 duty of good faith under VCC §1-203. Id. at 14-15. The loan documents defeated neither the 

26 
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legal obligation nor the reasonable expectation that the contract be perfonned in good faith. Id. 

2 at 14. 

3 

4 
While not cited in its motion here, Solar Motors, Inc. v First National Bank of Chadron, 

5 545 N.W.2d 714 (Neb. 1996), has been pivotal to GMAC's past arguments and ECI expects that 

6 the case may be raised in Reply. Solar Motors is a rarely cited Nebraska case where the court 

7 ignored the acceleration clause and just assumed that the floor plan note was a demand note.8 In 

8 view of the Solar court's misinterpretation of the contract, its statement that KMC and Reid 

9 
represent a minority view is flawed. More importantly, GMAC went much further than making a 

10 
demand for payment by adopting a culture of deception and by engaging in the pattern of 

11 

12 chicanery. 

13 KMC and Reid stand for the proposition that good faith duties apply to a lender's dealings 

) 14 with its borrower, and its tennination of financing despite the existence of demand provisions in 

15 

16 

17 

loan documents. GMAC was required to act in good faith in the perfonnance and enforcement of 

its financing agreements with ECI. Instead, GMAC's coercive actions interfered with the dealer's 

ability to conduct business and meet its contractual obligations. GMAC has submitted no 
18 

19 authority for using a demand provision to eliminate a duty of good faith, where the lender's bad 

20 faith conduct is intended to create default and force the dealer out of business. 

21 

22 

23 

24 

25 

26 

. 8 Most courts would find that the floor plan note in Solar Motors, while providing for payment on 

demand, was not a pure demand note but was a demandable note. See Nation, Solar Motors, Inc. 

v. First Nat '1 Bank of Chadron: Some Important Lessons For Lenders Regarding Demand 
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1 

2 

3 

4. GMACs Bad Faith Conduct and Attempted Repossession of Vehicles 
Extend Far Beyond Making a Simple Demand 

This case arose not only from GMAC's accelerated demand for payment, but also from 

4 GMAC's concerted efforts to contrive default, shut down ECl's business and repossess vehicles. 

5 Demands for payment were just one aspect of GMAC's pattern of bad faith conduct. 

6 

7 

8 

9 

a. The Wholesale Security Agreement is Not a Demand Note 

GMAC's erroneously contends that the Wholesale Security Agreement is a demand note. 

Under RCW 62A.3-108, a promise is "payable on demand" if it states that it is payable on 

10 demand or at sight (or otherwise indicates that it is payable at the will of the holder), or (2) does 

11 not state any time of payment. 

12 A "demand note" is payable immediately on the date of its execution; that is, it is due 

13 upon delivery thereof. Allied Sheet Metal Fabricators v. Peoples Nat 'I Bank, 10 Wn.App. 530, 

14 
537,518 P.2d 734, 738 (1974). An instrument is payable immediately ifno time is fixed and no 

15 
contingency is specified upon which payment is to be made. Id. 

16 

17 Although the Wholesale Security Agreement contains demand language, it is not a 

18 demand note as is defined in either RCW 62A.3-I 08 or the Allied case. The agreement requires 

19 the dealership'S repayment of sums advanced by GMAC for floor plan financing. A payment 

20 
obligation did not exist at the time of execution or delivery of the instrument. Due to the nature 

21 

22 

23 

24 

25 

26 

of floor plan financing, the contract does not state the amount owed or interest rate. The parties 

NOles, 113 Banking Law Journal, Vol. 113, No.8, 815. This was clear from the instrument itself 

and the conduct of the parties reported in the decision. 
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1 amended the "payable on demand" prOVlSlon when the Wholesale Security Agreement was 

2 
executed on December 10, 1996, as GMAC had not advanced funds. 

3 
The Delayed Payment Amendment conditionally authorized payments for the sale of new 

4 

floor planned vehicles on a delayed payment privilege basis. Until December, 2008, GMAC 
5 

6 required payment within three business days after sale. The three business day payment term was 

7 not contained in either the Wholesale Security Agreement or the Delayed Payment Amendment. 

8 Pursuant to the Delayed Payment Amendment, and under the three-business day remit rule 

9 

10 

11 

imposed by GMAC, ECI was not required to pay floor plan amounts on demand. Therefore, 

GMAC is estopped now from asserting that the agreement is a demand note due to its prior 

12 inconsistent statements and actions in implementing the delayed payment privilege.9 

13 The demand language itself ("upon demand pay") indicates that the obligation to pay 

14 floor plan advances is only "demandable." See Banking Law Journal, Vol. 113, No.8, 815. In 

15 
demandable notes, an actual demand for payment is required prior to maturity. Because a 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

demandable note requires the holder to make an actual demand for payment, there is an act to 

9 The requisites of an equitable estoppel include: (a) an admission, statement, or act inconsistent 

with the claim afterward asserted (e.g., GMAC's requiring payment within three business days); 

(b) action by the other party on the faith of such admission, statement, or act (e.g., GMAC 

alleging the agreement is a demand note); and ( c) injury to such other party from allowing the 

first party to contradict such admission, statement, or act (e.g., requiring cashier's check on sale 

date changes payment terms and causes financial hardship on ECl. Bignold v. King County, 65 

Wn.2d 817, 399 P.2d 611 (1965). 
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2 

3 

4 

5 

which the obligation of good faith under uec § 1-203 applies. In making the actual demand and 

setting the repayment date, the holder exercises significant d.iscretion regarding performance of a 

material contract term. 

Moreover, the Wholesale Security Agreement contains default contingencies. The 

6 contract states that GMAC may repossess vehicles upon the occurrence of enumerated events of 

7 default: (1) default in payment; (2) default in performance or compliance with other tenns and 

8 conditions; (3) bankruptcy insolvency or receivership; or (4) insecurity on the part of GMAC. As 

9 
in Coffee v. GMAC, 5 F.Supp.2d 1365 (S.D. Ga. 1998),10 the demand and default provisions were 

10 
contained in the same wholesale security agreement. The contract was deemed a hybrid with 

11 

12 . payment, performance, security and enforcement terms. 

13 Unlike several cases cited by GMAC, the Wholesale Security Agreement cannot be 

14 construed as a demand note because the agreement (1) requires loan advances, (2) does not state 

15 a fixed amount, (3) was not immediately due upon execution, (3) was amended to grant a delayed 

16 
payment privilege for a remit period that is not included in any contract; (4) requires a call for 

17 
acceleration of payment; and (5) contains demand language that conflicts with GMAC's three-

18 

19 business day remit nile. 

20 

21 

22 

b. The · Wholesale Security ' Agreement is Not a "Negotiable 
Instrument" Under RCW 62A.3-1 04 

The Wholesale Security Agreement does not meet the requirements of a "negotiable 

instrument" under Article 3 of the UCc. A negotiable instrument requires an unconditional 
23 

24 promise or order to pay a fixed amount of money (with or without interest or other charges 

25 

26 10 Coffee was argued extensively before Judge Lucas. 
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2 

3 

4 

described in the promise or order), which: (1) is payable to bearer or to order at the time it is 

issued or first comes into possession of a holder; (2) is payable on demand or at a definite time; 

and (3) the promise or order must not state any undertaking or instruction by the issuer to do any 

5 act in addition to the payment of money. RCW 62A.3-104(a). 

6 The Wholesale Security Agreement fails the "unconditional promise" test under RCW 

7 62A.3-1 06(a)(i).11 The contract does not contain an unconditional promise to pay a fixed amount 

8 . of money because it contains this express condition to ECI's payment obligation: "GMAC's 

9 

10 

11 

payment of the amounts of all advances and obligations to advance." GMAC's right to demand 

payment from ECl is contingent upon its payment of advances in compliance with floor plan 

12 financing obligations. 

13 The Wholesale Security Agret:ment does not contain a fixed amount to be paid or state 

14 the applicable interest rate. Rights and obligations with respect to the promise to pay are stated 

15 

16 

17 

18 

19 

20 

in other writings, including the Delayed Payment Amendment. 12 GMAC imposed financing 

conditions and charges that are not contained in any written contract, including several arbitrary 

21 II RCW 62A.3-1 06(a)(i) provides that a promise or order is "unconditional" unless it states (i) an express condition 
to payment, (ji) that the promise or order is subject to or governed by another writing, or (iii) that rights or 

22 obligations with respect to the promise or order are stated in another writing. RCW 62A.3-1 06. 

23 

24 

25 

26 

12 The Wholesale Security Agreement also refers to GMAC Wholesale Plan is referenced in but 

has not been introduced in the litigation. 
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2 

3 

4 

5 

and commercially unreasonable terms. J3 It is incongruous for GMAC to assert that the payments 

are definite and fixed in the Wholesale Security Agreement, but also demand payment for 

charges that are not even included in the contract. 

The Wholesale Security Agreement is not a negotiable instrument. Nor did the parties 

6 agree that the determination of rights and obligations under the Writing would be governed by 

7 Article 3. See RCW 62A.3-104, Comment 2, paragraph 4; RCW 62A.l-I 02(2)(b). In any event, 

8 Article 3 incorporates the same definition of good faith that applies generally to contract 

9 
performance under RCW 62A.1-203. See RCW 62A. 1-1 03 (a)(4) ("Good faith" means honesty 

10 - . ."". . .. 
in fact and the observance of reasonable commercial standards of fair dealing). If, as GMAC 

11 

12 argues, the Wholesale Security Agreement is a negotiable instrument under Article 3, and the 

13 agreement falls under Article 9, then both parties are required to perform and enforce their · 

14 contractual obligations in good faith.14 

15 

16 

17 

c. GMAC'sReliance Upon Allied and Other Demand Note Cases to 
Excuse Bad Faith Conduct is Misplaced 

GMAC relies heavily on the Allied to repudiate a duty to act in good faith. Yet Allied is 

18 factually distinguishable and underscores the differences between the GMAC agreement and a 

19 typical demand note. The loans in Allied were made under demand promissory notes. The 

20 

21 

22 13 GMAC's arbitrary and commercially unreasonable terms include, without limitation, its 

23 increased interest rate due to undefined "market conditions" and inventory reduction charges. 

24 
14 Article 9 governs if there is a conflict between Article 3 and Article 9. See RCW 62A.3-l 02(b). Thus, GMAC 

25 cannot escape good faith duties under by calling the contract a negotiable instrument under Article 3. 

26 
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demand notes did not contain default or repossession provisions. Allied, 10 Wn.App. at 535. 

2 
The GMAC agreement is surely not a demand promissory note. 15 

3 
Instead of construing the entirety of the Wholesale Security Agreement, GMAC relies 

4 
upon Allied to assert that the very nature of demand provisions permits call at any time with or 

5 

6 without reason. Neither Allied, nor the cases GMAC cited for the same proposition,16 construe a 

7 demand provision within a security agreement with default contingencies. Allied and the simple 

8 demand note cases addressed disputes over extensions of financing, without a lender's bad faith 

9 

10 

11 

conduct of the magnitude ofGMAC's conduct here. GMAC's bad faith actions, its manipulation 

of the dealer's financial capacity, and its attempt to remove ECI's franchise from the market went 

12 far beyond making a simple demand. 

13 GMAC also relies upon Centerre Bank of Kansas City v. Distributors, Inc. 705 S. W.2d 

14 42 (Mo. Ct. App. 1985) and Fulton National Bank v. Willis Denny Ford, Inc. 154 Ga. App. 846, 

15 269 S.E.2d 916 (1980), two cases seeming to hold that the duty of good faith is reduced to 

16 

17 
governing only gaps in an agreement. Like Allied, Centerre and Fulton are distinguishable 

because they involved calls on simple demand notes containing no additional conditions, and 
18 

19 without the complexities of GMAC's floor plan financing. 

20 

21 

22 

23 

The Fulton and Centerre cases fail to recognize the basic principle that the good faith 

obligation reaches the "performance and enforcement of all agreements or duties." RCW 62A. 1-

15 Similar to Allied, the Badgett case involved a note that contained a demand promise, without default and 
24 repossession provisions like those in the Wholesale Security Agreement. 

25 16 See cases cited in Petitioner's Motion at p. 12, footnote 31. 

26 
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1 203 Comment (emphasis added).17 The good faith obligations that apply under DCC § 1-203 are 

2 
limited to contract "performance and enforcement" in order to preclude its applicability to 

3 
contract negotiations. See RCW 62A.I-203. Therefore, the duty arises by law from a contract 

4 

5 within the scope of the DCC and cannot apply to the period before it was formed: s This 

6 limitation is explicitly recognized in § 1-203 by precluding contract negotiations from the scope 

7 of the duty of good faith . As a rc;:sult, the demand of payment on a note is inseparable from the 

8 enforcement of the debtor;s performance of the contract (the duty to pay) and is subject to the 

9 
obligation of good faith. 19 

10 
d. The Coffee Case Supports the Application of Good Faith Duties to 

11 GMAC's Performance and Enforcement Actions 

12 The U.S. District Court's decision in Coffee v. GMAC, 5 F.Supp.2d 1365 (S.D. Ga. 1998), 

13 provides compelling support for the conclusion that GMAC's contract performance and 

14 
enforcement actions are subject to a duty of good faith. The Coffee case is also on point as the 

15 
court properly interpreted a GMAC wholesale security agreement containing both demand 

16 

17 language and default contingencies. 

18 

19 

20 
17 Both courts took the position that § 1-203 would add a term (a good faith limitation) to the contract that was not 

21 expressly included or intended by the parties. Centerre, 705 S.W.2d at 48. 

22 IS The debtors in Centerre did not deny there was a demand note and knew that the lenders could call the note at 
anytime. Centerre,705 S.W.2d at 48. The obligation of good faith arises by law regardless of the parties' intent. See 

23 RCW 62A.1-203(3). 

24 19 Citing Fulton, Centerre held that UCC § 1-203 did not apply because a good faith defense to the call for payment 
of a demand note "transcends the performance or enforcement of a contract...." Centerre, 705 S.W.2d at 48. 

25 However, Centerre fails to explain why calling a demand note does not relate to the performance or enforcement of 
the contract and overlooks the fact that the lender must call the note in order to place the debtor in default.. Thus, 

26 Centerre applied an unjustifiably restrictive construction ofUCC § I -203. 
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2 

3 

4 

In Coffee, an automobile dealership sued GMAC alleging that the lender improperly 

administered and wrongfully terminated the dealership's line of credit. The GMAC wholesale 

security agreement included a demand provision, as well as granting GMAC the right to 

terminate the agreement upon the occurrence of certain default contingencies. Coffee, 5 
5 

6 F.Supp.2d at 1372. GMAC argued that the contract was a demand note,precluding the dealer's 

7 assertion of wrongful termination claims. On motions for summary judgment, the District Court 

8 ruled that the lender was contractually obligated to advance funds up to the stated amount and 

9 
could not terminate the line of credit at will. Whether one of the contractually specified 

10 
contingencies allowing termination had occurred was a fact issue that precluded summary 

11 

12 judgment. Viewed in the context of GMAC's claims here, and reading the contract as a whole, 

13 . the agreement cannot be construed as a simple demand note. GMAC's actions in manufacturing 

14 a default before it terminated financing and pursued repossession contradict the demand note 

15 
. arguments raised by GMAC in this appeal. GMAC acted like a default was necessary. 

16 
The court's analysis in Reid, which also involved claims for wrongful termination of 

17 
financing, is equally applicable to GMAC's attempt to repossess vehicles. The Reid court 

18 

19 declared that "it would be illogical to construe an agreement, providing for repayment or default 

20 in the event of certain contingencies, as permitting the creditor, in the absence of the occurrence 

21 

22 

23 

24 

25 

of those contingencies, to terminate the agreement without any cause whatsoever. Reid, 821 F.2d 

at 14. "Under such a construction, the enumerated conditions would be rendered meaningless." 

/d. 20 

26 20 In Reid, the Court of Appeals observed that although the note granted the bank the right to repayment on demand, 
the demand provision should not be considered as an integrated contract as to the time term. Moreover, the fact that 
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1 Similarly, the default contingencies in the Wholesale Security Agreement here would be 

2 

3 

4 

rendered meaningless if GMAC is allowed to repossess vehicles without a default. The contract 

is not a simple demand note or an integrated agreement as to time for payment. Therefore, the 

5 duty of good faith applies to contract performance and enforcement by both parties. Here, 

6 GMAC failed to comply with RCW 62A.9A-102(a)(43), as it did not act in good faith or meet 

7 commercially reasonable standards. 

8 

9 

10 

11 

e. The Badgett Case Does Not Negate GMAC's Good Faith Duties in the 
Performance and Enforcement of the Contract 

GMAC argues that a good faith requirement adds an additional term to a demand note 

and, therefore, is contrary to Badgett. GMAC focuses on the holding in Badgett that there is no 

12 "free floating duty of good faith". Badgett v. Sec. State Bank, 116 Wn.2d 563,807 P.2d 356 

13 (1991). 

) 14 
Badgett is not controlling authority because it addressed an implied duty of good faith, 

15 
without ruling on the statutory duty of good faith under the UCC. See RCW 62A.9A-l 02(a)( 43) 

16 

17 (adopted in 2001). The Badgett court held that proposals to modify the loan were part of the 

18 negotiation process and required further meeting of the minds of the parties, unlike in our case 

19 where there were existing duties to performance within the contract. See Badgett, 116 Wn.2d at 

20 
574. 

21 
In our case, GMAC committed numerous acts of bad faith in violation of the Washington 

22 
Uniform Commercial Code. Under Article 9, secured creditors are required to exercise "good 

23 

24 

25 the note and security agreement contained default provisions did not mean that the agreement "could simply be 
terminated at the whim of the parties." Rather, the right' of termination or acceleration was subject to the duty of 

26 good faith. Reid, 821 F.2d at 14 ("the documents establishing the loan defeat neither the legal obligation nor the 
justifiable expectation of the parties that the contract be performed in good faith"). 
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1 faith," which is defined as "honesty in fact and the observance of reasonable commercial 

2 

3 

4 

standards of fair dealing." RCW 62A.9A-102(a)(43). 

Badgett dealt with an affirmative expansion of a duty of good faith by requiring 

cooperation in accomplishing a desired outcome which had not previously been agreed upon-a 
5 

6 negotiation. The Badgett court stated that this expansion of the existing duty of good faith 

7 created obligations in addition to those intended by the parties within the contract, and was like a 

8 free~floating duty of good faith which was unattached to the underlying legal document. Badgett, 

9 

10 

11 

12 

116 Wn.2d at 570. GMAC was required to act in good faith in the performing and enforcing the 

financing contracts. 

Judge Lucas called out numerous instances of bad faith that interfered with the 

13 dealership's business and its ability to perform obligations under the floor plan financing 

14 arrangement. Unlike the Badgett case, GMAC's bad faith conduct went far beyond violations of 

15 

16 

17 

the "free floating" duty of good faith, by violating specific statutory duties of honesty in fact and 

the observance of reasonable commercial standards of fair dealing. GMAC's bad faith was 

connected to the contract terms, as GMAC interfered with EC's business operations and ability to 
18 

19 perform under the contract. To find bad faith under those circumstances does not expand 

20 GMAC's duties to include affirmative acts of cooperation. 

21 While Badgett construed the duty to cooperate with respect to future financing 

22 
arrangement as a free floating duty of good faith, the decision cannot be extended to bad faith 

23 
conduct which hinders the dealership'S contract performance. Our law requires GMAC to be 

24 

25 honest with regard to its intentions and not attempt to manufacture defaults, put pressure on a 

26 business to fail, or block other contract opportunities. This kind of conduct constitutes bad faith 
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., , 

.. ~ 

1 and should not be considered business as usual for a lender. GMAC did not follow reasonable 

2 

3 

4 

commercial standards of fair dealing in performing the contract. 

GMAC cannot use Badgett to justify actions completely outside the realm of good faith 

and commit affirmative acts of bad faith-and even fraudulent concealment. Otherwise, there 
5 

6 w~uld be no limitation on a lender's decision to create a default and accelerate, and engage in 

7 conduct designed to interfere with the borrower's performance. GMAC has cited no case that 

8 vests unlimited discretion in a lender to actively engage in bad faith conduct to impair the 

9 

10 

11 

J2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

borrower's performance and force the closure of its business. 

Here there are a multitude · of facts which raise genuine issues. As such, GMAC is not 

entitled to summary judgment. 

CONCLUSION 

For the foregoing reasons, ECI asks this court to deny GMAC's Motion for Summary 

Judgment to Dismiss Eve~ett Chevrolet's Bad Faith Claims. 

/(,Y 
DATED this ~ day of December, 2011. 
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IN THE SliPERIOR coURt OF THE StAlE OF WASHINGTON 

IN AND FOR THE COUNIVOF SNOHOMISH 

GMAL, A DELAWARE 
CORPORAnON, 

Pl a i nl:i ff , 

vs. 

EVERETT CHEVROLET, INC., A 
DELAWARE CORPORAIION, 
EL a:l. 

Defenda:hts. 

) 
) 
) Cause NO. 08-2-10683-5 
) 
) 
) 
) 
) 
) 
) 
) 
) 

VERBATIM REPORT OF PROCEEDINGS 

BE IT REMEMBERED that on 11th day of April, 2009, 

the above-entitled and numbered cause came on for 

Heari ng befDre JUDGE ERIC Z. LUCAS, Snohomi sh County 

Superior Court, Everett, washington. 

FDr the Plaintiff 

For the Defendant 

REPORTED BY: 

A P PEA RAN C E S 

JOHN GLOWNEY 

WILLIAM WHEELER and 
.KARL HAUSMANN 

DIANA NISHIMOTO, OFFICIAL COURT REPORTER 
SNOHOMISH COUNTY COURTHOUSE 
3000 EVERETT, WA 98201 
PHONE (425)388-3281 
CSR. 3222 
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2 

THE COURT: All right. we are hack on the record 

in the matter of GMAC versus Everett Chevrolet. And 

this morning's hearing was s'cheduled to talk about the 

rnoti on to amend the comp 1 ai nt . I've so rt of chafrged 

this agenda. 

here We go. 

I'm going to give you iTiy ruling. So 

Thi s matter has come before the court for hearing 

from March 17th, 2009 to April 10th, 2009. The Court 

has heard and reviewed trial testimony, all exhibits, 

the meiTiorandum of counsel, the records and the files 

herein. It i stherefore ordered, adjudged and 

detreed as follows: 

And these are iTiy Findings of Fact . 

Owner, John Reggans, has been operating Everett 

ChevrOlet Inc. (Henceforth EO) successfully in the 

City of Everett since 1996. He started in this 

business with an 80 percent investment from Motor's 

Holding, a division of General Motors company and a 

twenty percent match of his own. 

The program he engaged in with Motor's Holding 

enabled the junior investor to buyout the larger 

company interest in a certain amount of time. 

The pro forma plan for Mr. Reggans was to 

accomplish this task in 3.5 years. His actual 

performance was better. He acquired one hundred 
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percent ownership in 1999, after only twO years and 

nine mOnths. This acquisition was achieved solely 

through dealer profits. 

ECI, under Mr. Reggans, has been profitable every 

year from 1996 to 2006. The bunn and Bradstreet 

report fi 1 ed as 'exhi bi t number 92 i ndicat'es that hi s 

high year sales were approximately 40 million dollars. 

During t:he late 90's Mr. ReggCin.s testified that he 

averaged neW ca r sal es . of 10 a mbnth from i~r96to' 

1999. In 1999, a new chevy dealership, speedway 

ch'evrolet, opened up as a direct competitor. After 

thi s, hi S n'eW ca r sal es dropp"ed, but he sti 11 managed 

to average about 40 to 60 new carS sold a month. 

In 1999, he received a working capital loan from 

GMAC in the amount of $500,000, and repaid it in full 

in five years. He has had revolving 1ine of credit 

with GMAC since 1999, with payment terms of interest 

only. This continued until July 2008, when GMAC 

unilaterally demanded principal reduction payments of 

$10,000 a month in addition to intereSt. 

Mr. ~eggans testified that in 2006 ECl earned 

$700;000 in net profit. However, after 2006, the car 

industry began to decline. His 2007 net profit waS 

only about $28,000. 

In september of 2007, Mr. Jerry vick became GMAC 
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branch manager for the pacific NOrthwest. When Mr. 

vi ck was asked on di reet exami nati On if thet'e we re any 

credit issues in 2007, he indicated, yes, that ECl 

needed to expand its revolving line of credit from 

$$00,000 to $800,000. 

The request was made directly between Mr. Reggans 

and Mr. vi ck. There was no problem grantihg this 

request at t 'hat time. ' At the end 'of 200T, Mr. 

Reggans also requested of Mr. vitk that GMAC help 

finance the purchase of real estate the firm was 

leasi n9. Mr. 'Reg-gans saw thi s as ctiLi tal to the 

profitabili ty of hi s busi ness because he was fad 1'19 a' 

dramatic inctease in lease payments and this was a 

proactive action on his part. 

The purchase of the property would avoid an 

esca 1 at i'ei n i h 1 ease payments of nearl y fifty percent. 

Mr. Reggans made clear that this deal had to close by 

December 31st, 2007. GMAC di d not respond unti 1 M'ay 

of 2008_ The response was a decline and was verbally 

delivered by Mr . vick. 

request in writing. 

GMAC did not respond to this 

On direct examination, Mr. vick indicated that the 

reason for the decline was no positive cash flow. 

However, the April financial statement loss was the 

first quarter loss of the year. plus GMAC had just 

5 
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increased the revolving line of credit. 

Lastly, the collateral is extremely valuable real 

estate on Highway 99, Evergreen Way in Everett. -rhe 

property was apprai se'd. -rhe un rebutted testimony is 

that the sales price was one million dollars under the 

appraisal, as such, the Court does not find Mr. vick's 

answer at trial to be credible. 

From a business stand'point, GMAC'sposition is not 

reasonable. From' the faCts presente'd, GMAC app€!ats 

to have been dragging its feet. -rhis delay, rather 

than swift rejection, denies the dealer the 

opportunity to pursue other options in a timely 

manner. As an isolated occurrence, this fact is not 

impor'taht. But i1: is important if it is a pattern of 

behavior. 

The April Ecl financial statement showed 'a year to 

date loss of $163,042. This led to a meeting between 

Mr. Vick and Mr. Reggans on JUhe 10th. Mr. vick 

testified that the meeting basically covered all the 

items later memorialized in his letter of July 31st, 

2008, whi ch is exhibit humber 1. Mr. Reggans di sputed 

this vehemently in his testimony, indicating that the 

meeting was dominated by a request for his personal 

guarantee and that vi~tually none of the other topics 

in Mr. vick's subsequent letter were communicated in 

6 
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this meeting. This raises a very serious issue of 

crecdibility. 

In his court testimony, Mr. vick indicated that he 

cbuld not recall Mr. Reggans' response to raising 

these very serious issues, particularly to the request 

for the $800,000 cash injection. The court finds that 

Mr. vick's testimony is simply not credible. 

In the letter, Mr. vick indicates that because of 

the losses, ECl will need a cash .injection of 

~sOO,OOO, Mr. Reggans's personal guarantee and 

continue to pay promptly and faithfully. A deadline 

Was set at October 31st, 200B to achi eve these goal s 

and if that they were not achieved, Gfii1AC promised tb ­

"suspend or terminate" the dealer's wholesale credit 

lines. After these conditions were set, a few more 

we re added. -

One was a charge of $500 per audit. 

And number two was the change in the revolving line 

of credit setting a principal reduction payment of 

$10,000 a month. 

This letter is copied to Michelle smith and her 

only . Yhe court also finds it incredible that a 

letter of this magnitude would be sent almost fifty 
\ 

days after the meeting. 

In the world of finance, sixty days is a lifetime. 

7 

page 6 



o 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

i8 

19 

20 

21 

22 

23 

24 

25 

1 

A concerned dealer would certainly want these fifty 

days in order to meet the conditions set. Here, GMAC 

deprived the Dealer of his time tb adjust, another 

ihdication of delay. 

By his own testimony, Mr. vick did hot mention the 

~eadline in his meeting, only in the letter. The 

enti re scenari 0, as a reported by Mr. vi ck, 1 acks 

credibility. 

This letter has been construed in many different 

ways, but in business this is known as a drop dead 

·le1::ter. The author is communicating to the reader 

that the relationship is over and it is JuSt a m~tter 

of time before the end. However, this letter 

attempts to mask this intent by justifying GMAC's 

actions based on credit trends and performance. But 

at this point in the year, there were no trends as 

yet. All high overhead businesses show losses at the 

beginning of the year until they reached their break 

even poi nt in sales later in the year. This is 

common knowledge. If this had been the subject of 

oral conversation over lunch, there is no question, in 

this court's view, given Mr. Reg9~ns' wide ranging 

contacts, that he woul d have had a di fferent posture. 

BLit GMAC deprived him of the opportunity to ma'ke 

the maximum use of his time by misleading him, by 

8 

manipulating and withholding information and resting 
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ona rese~vation of its rights. . ~his fifty days 

becomes a critical point later in the year. 

what M~. Reggans,did not know is thatGMAC was 

uridertaking a very sophiSticated financial analysis on · 

hi s ·fi rm. He di d not know that a metri C was bei ng 

appii ed to him. MS. Smith testified that he needed 

to show a debt to equity ratio of three to orie, yet 

thiS was never told to him, even though GMAC knew they 

had aha 1 yted hi s Apr; 1 debt to equi ty rati 0 at over 

9.73 to 1. There was no proof by GMAC that the cash 

injection of $80'0,0'00 was based on achieving this 

three to one debt to equity ratio. 

And in fact, MS. smith testified that she kriew he 

coul~ not make this target in July because he ~ad 

contiriued to lOSe money. Wheri Mr. Reggans did i~ject 

$$O'O',Obo into hi s busi ness. i 11 october hopi ng, thi s 

wouid convince GMAC to lift the personal guarantee 

condition, he still could only achieve a debt to 

equity rat~o of 18 to 1. 

on qUestioning by thetouft,MS. Smith admitted 

that the target: cash injection of $80'0,0'00 was no 

longer valid ln july when it was requested in writing. 

And they did not tell him it was no longer valid. she 

calculated that a total cash injection of $80'0',0'0'0' by 

9 

the October deadline, given the increased losses, 

would only get him to a debt to equity ratio of 10'.73 
page 8 
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to 1, when the metric is 3 to 1 . she knew that ECI 

could riot meet GMAC goals. 

Accordi og to GMAC, both Mr, vi ,ck a-nd MS. Slili th 

engaged in detai led fi nanci al di scu5s1 ons with Mr, 

Reg!)anS about the performance of his business, yet not 

Once did they share the financial analysis withh'im. 

farg-ets were set without any justification. 

Deadlines were set without any notice or 

justification. when he inquired why he was asked for 

his personal guarantee after 12 years of doing 

business with GMAC, he was told va'guely that it was 

Iiot uncommon. That was a quote, oo-tulicommon, and 

that "not every dealer" had to do it . 

Ms. Smith was also not a credible witness. By her 

bwntestimony she has 25 years in the business arrda 

Masters in business administration. Yet she could 

not derive the formulas from simply reviewing the 

financial information on instruments she has 

purp6rte'dly used for years . she cDuldnot glean the 

formulas, without a formula handbook or a cheat sheet 

and she could not give the court ECl's breakeven point 

in total sales, only in units per month. For a high 

level uliit manager, this is simply not credible. 

10 

However, it is credible if her primary job is 

collections and shutting down companies. This does 

not require a high level financial analysis. And she 
page 9 
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testified that she was just "promoted" to high fisk 

m'lIia~ler. This is a credit colleCtion term. In other 

business~s it's called special credits. This is a 

division of a firm that a client goes to when all 

e redi ti s about to be eanee 11 ed and all debts ea 11 ed 

due. 

proof of this eoll~ction attitude is her response 

to Mr. Regganswhen he asked her why he needed to have 

a personal guarantee. she said he has to have some 

','skin in the game." This court found this comment to 

be highly insulting. It is not only insulting to a 

person who has earned his ownership via hard work and 

profit over a 12 year peri od, it is i I'lsulti ng based on 

her explanation that a "personal guarantee shows level 

of commitment," That's a quote. In the credit world 

this is a false statement. Every sihgle business 

person in the world knows what: a personal guarantee 

means. It means the lowes-t credit rating for a 

business. It means the business has no value. This 

is why the personal guarantee is required, so that the 

lender can take your house if the business fails to 

pay its debts. In this case, it is not trUe that the 

11 

business had no value. Motor's Holding, after its 

own due diligence, was prepared to invest 2.5 million 

dollars in this business. This casts doubt on the 

requirement for a personal guarantee. 
Page 10 



o 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

Most small business people start with a per~onal 

guarantee and struggle to escape this risk by building 

the net worth of their business. For he~ to s~9 this 

in court under oath shows her 1 ack of res'p'ect for the 

court, arid her total lack of Credibility. But it does 

reveal her motivation. Clearly, this explanation to 

the court and to Mr. Reggans is the first real proof 

of a GMA( hidden agenda. 

surprisingly, Mr. pedr'am Davoudp6ur did testify 

credibly. When the court asked him why these' actions 

were taki~g place, he candidly indicated that th~re 

were "red flags in the file." 

when 1 asked him to identify what he read in the 

file that was a red flag, he indicated that the letter 

of July 31st, 2008 was the red flag. Mr. Davoudpour 

was not using the occurrences of NOvember or December 

or AugUSt to impose the restri cti tins o'n Eel that he 

waS responsible for implementing, he waS relying on 

the july letter. Mr. Davoudpour's testimony affirms 

for the court that the requirements in the July letter 

Were false targets and were designed to create the 

12 

basis for E(I'S default. 

The hidden agenda that 1S taking place here is a 

working capital assault on E(I designed to manufacture 

a default. 

First, a target for cash injection is set that can 
page 11 
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either not be reached, or if it is reached, will not 

bri n'g ECl into comp 1 i ance wi th the pol i cy metri c of a 

3 to 1 debt equity ratio. 

Next is a communication to ECI that the break even 

is units and that he needs to sell more units to meet 

GMAC's goals. £CI is also told that they need to 

reduce inventory. When the Court asked MS. Smith What 

this mean't, she said, "sell more cars." 

Next is the $500 abdit charge. 

-rhenthere is the $10 , 000 monthly pri nei pa 1 

reduc:tiontharge. 

then the revolving 1 i ne of credi t i.5 suspended, 

exhibit 69, whl1e at th'e Same time the interest rate 

is increased from Libor plus 300 basis points to Libor 

plus 600, an increase of one hundred percent. 

MS. Smith testi fi ed that all past credi t deci 5i Ons 

were purportedly based on Eel's performance, but this 

ohe iii her letter is thinly,based "market condition", 

without indicating what metric in the market is being 

used, without any stated relation to a specific market 

13 

condition or contract term. This seems to be just an 

arbitrary action, which is not commercially 

reasonable. 

Next is the inventory reduction charged billed at 

over $170,000. This pre payment has no basis in the 

contract. See exhibit number 3 where it says "AS 
page 12 
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each vehicle is sold or" leased, we will faithfully and 

promptly remit." It comes directly out of working 

capital without being earned. The calculation of the 

sum has no metri c and appears totally arbitrary. It 

appears to assume depreciation of a vehicle that is 

not being used when all depreciation rules are based 

on use. It is even generally known that you value a 

car based on mil eage used, so this charge appears 

arbitrary and as such is ncitcommertially reastmable. 

Then there is the NQvembe"r refusal to floor 

unencumbered new and used vehicles at the Dealer's 

requeSt wheri it wDuid have had maximum positive effect 

on the Dealer in response to the Dealer's efforts to 

be proactive and anticipate his problems. 

Followed by t:hat decision is the one in Decelilber to 

allow floorihg after audits fdund fOCI to be Out of 

Trust. This action vio1ated GMAC'S own rule as 

testified by Ms. Smith that no flooting would be dOne 

Once the floorplan was suspended. 

14 

But in the December case, the flooring helps GMAC 

by obtaining more of ECl's asSets, and harms the 

Dealer because only his earlier proactive approach 

would have enabled him to avoid the Out of Trust 

position. 

The three day business day remit rule in this 

context is used to assault working capital. when the 
Page 13 
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bu~iness most needs flexibility, the rule is ~trict'y, 

if not arbitrarily, enforced. This rule is not a 

contract term, and it i~ not uniform among dealers. 

Some have a five business day remit rule., And there 

Was no te'stimony in the recordconcer'ning how it was 

applied or who got three and who got five. 

If it's not based on contract or a clearlY 

articulated policy, it is arbitrary and not 

commercially reasonahle. 

The saies date determined by GMAC is arbitrary. 

p'edrari1 Davoudpour te~tifiedthat when there waS a 

dispute about sales date~ then they would negotiate it 

with the Dealer. However; it was clear from the 

te~timony that there would be nb negotiating with Mr. 

vick or Mr. Ted Modrzejwski. The date is ,applied in 

an arbitrary manner because tars,are considered sold 

before the deal closes and is funded. EVen known 

unwinds are included in the auditS as due arid p'ayable. 

15 

This is a working capital as~ault, because it then 

requires the Dealer to fund the GMAC floorplan payment 

out of his working capital rather than out of the 

sale. A Dealer with a five day remit will have a 

distinct advantage here over one who has a three day 

remit. And this is not commercially reasonable 

because it's not based in any contract term and not on 

any clearly articulated policy. 
page 14 
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Addits taking place on a daily b~~is ilso assault 

workiilg capital. All the employees who testified 

indicated that the daily audits interfered with their 

performance. They testified that it reduced sales. 

Inefficient performance diminishes working capitil 

because employees must be paid who are not aChieving 

peak performance. Mr. Jaffee testified that GMAC was 

on site interfering with the business operation from 

Noverliherl4th, 2008 until he left on January 28th, 

L()09. He testified that duringthis ' time, "there wa~ 

not one day when thi;!y were trOt , physically on the 

premises." This is not cOmmercially reasonablE! 

behavi Or. He testi -fi ed thatcustoliiers overheard thei r 

cOnversations when they would Corne into his office and 

deiriandinformatioil. lhi's testimo'rlY is contrary to 

GMAt witnesses who said they were polite and asked 

employees to step out. lhl s creates acredi'bility 

16 

question that this COurt resolves against GMAC. 

On December 4th, exhibit 56, demand on the open 

account was made severely impacting not only working 

capital, but the Dealer's cash position by diverting 

and freezing these critical funds. 

On December 15th GMAC demanded payment on all 

credit lines with a deadline of March 13th. 

And then surprisingly, on December 19th, just four 

days later, GMAC demanded immediate payment of all 
page 15 
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credit lines r~ferencedin the letter D~Ce~b~r 15~h, 

2008. Thes~ two actions coining within da.ys of ~ach 

other do not make sense unless they are int~nded to 

stop his investment from Motor's Holding. 

bn ' D~cerilber 30th GMAC acquired a Temporary 

Restraining or-d'er that shut the business down for two 

w~eks. 

Demahd noti Ces went to fi nand ng i nstituti ons and 

thi s assault stopped all financi ng of s-a1 es until 

relief was granted by the court Ja.nua.ry is, 2009. 

His unrehutted that Mr. Reggans ha.d a 

pre-inVeStment contract; exhibit number 109,inplace 

that would hctveprovided an equity cash injectioh into 

his business by Motor's Holding in the amount of 2. 5 

million dollars and which was dlte to close on JaniJary 

9th, 2009. Iti s u.hrebotted that Mr. vi ckan'd MS. 

smith of GMAC, and others, knew this contraCt was 

pending. with this deal, Mr . RegganS w~uld again be a 

junior investor ln his business. However, it is also 

undisputed that an equity ihVestmentof 2.5 million 

dollars, just days away, would have solved all of 

ECI's credit problems with GMAC. Motor's Holding, ih 

its refusal to close, cited this lawsuit as a basis 

for denial. 

Okay. 

quote. 

So here is my analysis, and this is a 
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"The law has not yet acknowledged a general 

requirem~nt of full disclosure of all relevant fatts 

iil all business relaLionships but the duty to disclose 

relevant informatidn to contractual party cail arise as 

a result of transaction itself within the partie's 

general obligation to deal in good faith." 

This is from Liebergesell vs. ~vahs9J wash.2d 88l. 

And the quote is from 893. It's a 1980 case. 

By fail i ilgto dis,close the debt to equity ratio and 

other aspects of GMAC' s sophi sti cated fi nariel al 

anaiysis, GMAc was able LO create a false target for 

the Dealer and mi s lead ~CI about its future acti ons • 

GMAt withheld information Oil its true targets Cihd 

metrics, while at the same time pushing the Dealer to 

achieve the stated targets by tryirig to intrease 

18 

sales, while at the same time deliberately depriving 

the Dealer of the working capital needed to reach ,the 

stated targets and/or goal s set for hi in by GMAC. By 

so doing, GMAC leads the Dealer to behave in a way 

that is beneficial to GMAC but detrimental to the 

Dealer. These facts were never distlosed. These 

facts were at all times relevant to th~ir relationship 

and this Court finds that GMAC had a duty to' disclose 

them. As such, failure to disclose these facts 

constitutes a breach of the implied covenant of good 

faith and fair dealing. 
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In a slow market. there are t.wo ways t 'o break-even 

a~d reach a favorable debt. t.o equity ratio. one is t.o 

increase sales but the other is to reduce overhead, 

which will reduce the firm's ability t.o sell. 

Revealing t.he debt to equity rat.io and other parts of 

the financial analysis could make this determination 

to reduce possible. To discuss break even analysis 

only in unit.s and only in in~reasing unit sales hides 

t.hi sfatt.. Lower sales in t.he current. ell mat.e wa:snbt 

good for GMAe. GMAC pushed t.he Dealer to perfot'JlI when 

he could have reduced his effOrts to obtairi 

profit.ability, but this would have increased his 

inventory. MS. smith t.esti fi ed that he needed to 

dsell more cars o to succeed. clearly, in the current 

market, with all of his competitors, hers is a 

specious conclusion. 

19 

the u.e.e. defines good faith in RCW 62A.9A-102(43) 

as follows: 

"Good faith means honesty in fact and the 

observance of a reasonable commercial standards of 

fair dealing." 

In the instant. case, GMAC did not conduct itself 

honestly. There was a hidden agenda throughout the 

time from when Mr. vick took cont.rol until the 

catast.rophic demands in December. The goal of the 

team from GMAC in this case was to shut down the 
Page 18 
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bealer. The mechanism was to set a false target that 

could not be achieved and by so doing manufactu~e a 

default. 

Given the totality ofGMAC'S actiorts; this is the 

only c6nclusion this Court can come to~ This Was a 

hidden agenda. GMAC does not have a contractual right 

to shut down the Dealer and put him out of business. 

GMAC may wi thd raw thei r fi nanci Jig, but they must do so 

ina commerci ally reasonabl e manner. This was not 

done 1n this case. The actions taken by GMAC to 

assault the Dealer's working capital were designed to 
I 

put him out of business, not merely to protect 

collateral. If GMAC had disclosed that it did not 

20 

want to do business with ECI in the future openly and 

honestly. then he would have had recourse to 

alternatives. But instead the Dealer was led to 

believe his past good relationship with GMAC still 

existed all the while secret actions were taking 

place, which damaged his ability to perform, and these 

actions escalated during 2008. In fact, the actions 

of December 15th and 19th seemed designed to block his 

financing from Motor'sHoldin~, which closing date was 

less than thirty days away . 

If he had the fifty days from June 10th to July 

31st, he may have been able to close that deal despite 

the efforts of GMAC. Here, GMAC aligned all forces in 
Page 19 
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order to make the Dealer fai ·l. such actions are not 

cotnmercially.necessary or reasonable. This case is 

the perennial problem of a false tar~ret, otherwise 

known as "hi ding the ball". If ECI had known that it 

could never achieve the goals GMAC had set, then it 

wbuld have been free to pursue other options. 

NO;'",. GMAC quoted the case of Badgett. I am not 

going to give the cite. But Badgett is not On point 

because it deals with ah affi rmative expahsion ofa 

duty of good fai th by requi ri ng cooperation. Here_ no 

such expansion is contemp1ated or required. ECI and 

this Court does not require GrvtAC to cooperate in any 

2.1 

venture. ,he law only requires GMAC to be honest with 

regard to its intentions and not attempt to 

manufaCture defaults. put pressure on a business to 

fail, or block other cOntract opportunities. A11 

these things were done in this case, and all are acts 

of bad faith. 

The Dealer in this case has a right to know how he 

is being evaluated. Failure to discloSe this amo~rits 

to having to take a test without knowing what the 

problems are to be solved. He was constantly given 

partial financial information and encouraged to turn 

his inventory when doing just the opposite would have 

made him profitable. 

ECl sold 19 million dollars by october of 2008. 
Page 20 
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with these sales, that if he had cut back -his sales 

efforts and lowered his break-even point, he could 

.have made a profit, but GMAC Was pushing him to do 

just the opposite in order to engineer default. This 

conStitutes bad faith. 

So the conclusions of iaw are that this court has 

jurisdiction in this matter. 

GMAC breached the contract by violating the 

Covenant of Good Faith and Fair Dealing. 

The request for replevin is denied. 

And 1 think consistent with that, the motion to 

amend the complaint is also denied. 

I don't think we need to talk about it. 

Anybody have anything else they want to say? 

22 

MR. GLOWNEY: What is the Court: going to dowhh 

the TRO? 

THE COURI: well, I think that means it's over. 

Mr. Hausmann? 

MR. HAUSMANN: I agree, I think it was just 1n 

place between the time of the inception of the caSe 

and this ruling on replevin, so I think it's 

distinguished by definition. 

MR . WHEELER: Your Honor --

MR. GLOWNEY: Is the Court treati n9 thi s as the 

final ruling in this case? 

THE COURT: The Cou~t is treating this as the 
page 21 
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final ru1ing in this case. 

M-R. WHEELER: YoUr Honor, taking that into 

consideration, we would request that there be a hold 

on the bond so theft we could pursue monetary damages 

against GMAC on that bond. 

THE COURT: I will grant that. 

MR . . GLOWNEY: IS that goi ng to be in thi s case or 

some different case? 

THE COURT: I am not sure. 

MR. GLOWNEY: I' rn just t ryi n9 to unde rstahd ,i f you 

23 

are saying that this Case is finished, then Where is 

he -pu rsuing thi s cl ai iii? 

THE COURT: well, r thought about this toa 

certain extent, because I know that this matter is 

going to continue in some form. I am not quite sure 

how. what I'm going to do is I'm going to retain 

jurisdiction in this case for any pOSt heating motions 

that relate to thi s repl evi h acti on. 

And if you think that the bond relates to that, go 

ahead and make your motion. 

MR. HAUSMANN: Your Honor, I think just to -- for 

interest of full explanation we do have a counterclaim 

pending, and it has a claim for damages. 

And I just don't -- I am not I'm still 

processing your decision, I am not sure how we should 

approach that issue through here. 
page 22 
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THE COURT: The rest of the trial? 

MR. HAUSMANN: Yes, well you just mentioned this 

was afi na 1 decision. 

THE COURT: On the replevin motioo. 

MR. WHEELER: So should we file a m6tio'ti for ~~ as 

for readiriess to proceed against the bond for 'the 

mon~tary damages on the counterclaim? 

THE COURT: I am not quite sure I understand that 

either. 

24 

MfL WHEELER: We have a Couritercl ai m agai nst CMAC 

for inonetary damages. .he bond Was submitted by GMAC 

SO that in the event the replevin action was decided 

against GMAC --

THE COURT: oh, is it a replevin bond? 

MR. HAUSMANN: It is a replevin bond. 

MR. CLOWNEY: It is. 

MR. WHEELER: It lS~ So in the event that that 

decision was rendered against GMAC and the Dealer 

could prove damages, the Dealer could pursue a claim 

against that bond, 

THE COURT: I'm just doing this off the top of my 

head, I hadn't thought about this part. I would 

expect that would be the second step of this action, 

the proceeding against the bond. 

MR. GLOWNEY: Wouldn't it be a 'trial on monetary 

damages? I don't quite understand what proceeding 
Page 23 
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against the bond is --

THE COURT: well, the bond is re'pl evin bond and 

the decision on the replevin has been made. 

MR. HAUSMANN: Just to confuse thin~s a little bit 

more. ihe first action was an injunction. What GMAC 

fi 1 ed was a rep 1 evi Ii bond before J udgeA 11 endoe rf~r . 

We argued that was not the right type of bond. Judge 

A1lendoerfersaid it's a bond, it's sufficient. I 

25 

doli't want to paraphrase what he said, but arguably he 

said that was a bond to insure from damages that 

flOWed from the injunCtion, which I think might be a 

different species of damages or species of claim, than 

a replevin bond and the damages related to the 

replevin. 

THE COURT: okay. What I contemplated was that 

there was this replevin show cause action and then 

onCe the decision was made here, then the other issue 

would proceed to trial. 

MR. HAUSMANN: okay. 

THE COURT: That's what I contemplated. 

MR. HAUSMANN: Ri ght. 

THE COURT: But there might be some what I was 

thinking about last night, is there may be need in 

going from that step to the trial, there may be some 

need for other types of motions, depending on the 

ruling of this hearing, to facilitate a smooth 
page 24 
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transition. And off on the top of my head, I couldn't 

thi nk of anythi ng, but that mi ght have been because it 

wa~ 3:30 in the morning and I couldn't process all 

that well then. 

But I think that there are probably some things 

that probably need to be done, sO :twill retain 

jurisdiC1:ionfor the post hearing iIlotions. I will not 

26 

retain jurisdiction for the tria1, fhat has to go back 

to presiding to be assigned out for trial. And that 

trial will be oh damages. 

do? 

MR. GLOWNEY: So the injunction is lifted? 

THE COURT: The injunction is lifted. 

MR. GLOWNEY: So when they sell cars what do they 

MR. HAUSMANN: They are still contractually bound. 

MR. WHEELER: We will pay the floorplan amOunt. 

MR. GLOWNEY: Then we have $700,000 in 

delinquencies. 

MR . WHEELER: The delinquencies were caused as a 

result of your action . . 

MiL GLOWNEY: And the 130 under the TRO, we don't 

need to debate that here, but that's a question. 

THE COURT: I understand that is not a neat and 

tidy situation i okay. 

problems at this point. 

But I can't resolve all the 

MR. GLOWNEY: I just want to be clear, the 
page 25 
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injunction is lifted or not. 

THE COURT: It is lifted. 

MR. HAUSMANN: Thank you, your Honor. 

MR. WHEELER: Thank you, your Honor. 

THE COURT: So I'm not quite sure what you all 

waht to do in terms of ari order,· but in an hour rim 

27 

. going to beheading ov~r to juvenile tourt. 

Mr. Hausmann, you know where juveniie tourt 1S. 

MR. HAUSMANN: Yes. 

THE CbURT: If you need me to sigh sorrthhlhg today, 

i wili be available over there. 

MR. WHEELER: Yes, we do. 

THE COURT: You just need tb go over there and 

speak with the court coordinator. 

MR. HAUSMANN: That's dowh' at Denny. 

THE CbURT: Have you been there lately? Just go 

in th~ main front entrance, once you go through the 

metal detector and all that, there is a little booth. 

MR. HAUSMANN: Kiosk. 

THE COURT: Yes, kiosk, and just ask them . . I will 

either be in courtroom one after three o'clock, or r 

will be upstairs in staffing. 

MR. GLOWNEY: Are you going to prepare an order or 

do you want me to 

MR. HAUSMANN: We will work together. 

MR. GLOWNEY: We need to get it entered today. 
page 26 
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THE COURT: . Anything else? 

MR. GLOWNEY: I don't think so. 

THE COURT: Thank you. Court will be in recess. 
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GMAC, Petitioner, v. EVERETT CHEVROLET, INC., ET AL., Respondents. 

No. 68374-8-1 

COURT OF APPEALS OF WASHINGTON, DIVISION ONE 

2012 Wash. App. LEXIS 2032 
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August 16,2012, Filed 

PRIOR HISTORY: GMAC v. Everett Chevrolet, Inc., 
158 Wn. App. 1004, 2010 Wash. App. LEXIS 2335 
(2010) 

JUDGES: [*1] AUTHOR: Cox, 1., Appelwick, 1., El­
lington, J. 

OPINION 

ORDER GRANTING DISCRETIONARY REVIEW 

GMAC seeks discretionary review of the trial court's 
denial of its motion for summary judgment. GMAC has 
demonstrated that discretionary review of the decision is 
proper. Accordingly, we grant discretionary review. I 

We grant, in part, GMAC's Motion to Strike 
Supplemental Authority Submitted by Everett 
Chevrolet and Request for Sanctions, dated June 
5,2012. We disregard the supplemental authority 
that Everett Chevrolet provided by letter dated 
June 1, 2012. That authority is an unpublished 
decision from Maryland, whose court rules pro­
vide that such decisions do not have either prec­
edential or persuasive authority under MD. R ULES 

1-104(a). We deny the request for sanctions. 

This is the second time this case has been before this 
court on discretionary review. In 20 10, we granted re­
view, reversed the trial court's order denying GMAC's 
request for replevin, and remanded with directions to 
grant replevin and for further proceedings. 2 

2 GMAC v. Everett Chevrolet, Inc., noted at 
158 Wn. App. 1004, 2010 Wash. App. LEXIS 

2306, 2010 WL 4010113, review denied, 171 
Wn2d 1007 (2011). 

This court's prior opinion sets forth much of the fac­
tual and [*2] procedural history of this case. We only 
repeat what is necessary to decide whether we should 
again grant discretionary review in this case. 

GMAC provided fmancing for Everett Chevrolet, 
Inc. (Ee) to purchase new and used vehicles. EC was to 
make payments as it sold vehicles. EC granted GMAC a 
security interest in the vehicles and the vehicles' sales 
proceeds to secure payment of the financing. 

As this court stated in its prior opinion, the core 
document reflecting this financial relationship between 
the parties is the Wholesale Security Agreement dated 
December '10, 1996. The parties amended this agree­
ment, in writing, from time to time; But the core terms 
and conditions have remained basically the same. 

Among the terms and conditions to which the parties 
agreed are the following: 

[Ee] agree[s] upon demand to pay to 
GMAC the amount it advances or is obli­
gated to advance to the manufacturer or 
distributor for each vehicle with interest at 
the rate per annum designated by GMAC 
from time to time and then in force under 
the GMAC Wholesale Plan. III 

3 (Emphasis added.) 
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EC's financial position began to deteriorate in 2007 
when its car sales stagnated. Thereafter, the parties 
communicated to each [*3] other their respective con­
cerns about the situation. EC sought, among other things, 
additional funds from GMAe. GMAC provided some 
additional funds and also sought various things from EC 
in order to minimize loss. 

By December 2008, GMAC decided that its only 
recourse was to terminate the financing .relationship of 
the parties. By letter dated December 19, 2008, GMAC 
exercised its option under the Wholesale Security 
Agreement and made demand for all amounts then due 
under the financing arrangement between the parties. 
The amount then due exceeded $6,367,000 in unpaid 
principal plus accrued and unpaid interest. 

This litigation followed. GMAC initially sought to 
enforce its rights as a secured creditor, seeking replevin. 
A three week evidentiary hearing on this request took 
place in March 2009. Notwithstanding the security inter­
est in the vehicles and the proceeds of sales granted by 
EC to GMAC in the Wholesale Security Agreement, as 
amended, the trial court denied GMAC's request for re­
plevin. 

GMAC sought discretionary review, and a commis­
sioner of this court granted that first request in June 
2010. A panel of this court then reversed the trial court's 
denial of replevin and remanded with [*4] directions 
that the trial court grant GMAC's replevin request. The 
panel did not reach the merits of the underlying dispute 
between the parties in view of the limited nature of a 
show cause hearing on replevin. 

On remand, GMAC amended its pleadings to re­
quest a judgment and other relief against Ee. EC assert­
ed various affIrmative defenses and counterclaims. 
Among the counterclaims is a claim of "bad faith." 4 

GMAC moved for summary dismissal of the bad faith 
counterclaim. The trial court denied the motion. In doing 
so, the court incorporated its oral decision, which speci­
fied the bases for denial of the motion, into its written 
order. 

4 Everett Chevrolet's Answer AffIrmative De­
fenses and Counterclaims dated November 28, 
2011,atll. 

GMAC seeks discretionary review for a second 
time. Specifically, it seeks review of the trial court's de­
nial of its motion for summary judgment. 

DISCRETIONARY REVIEW 

Discretionary review of a superior court decision is 
available only under Rule of Appel/ate Procedure (RAP) 
2.3. Specifically, RAP 2. 3 (a) permits review of any act of 

the superior court not appealable as a matter of right. 
RAP 2.3(b) specifies the considerations governing our 
acceptance of review [*5] as follows: 

(1) The superior court has committed 
an obvious error which would render fur­
ther proceedings useless; 

(2) The superior court has committed 
probable error and the decision of the su­
perior court substantially alters the status 
quo or substantially limits the freedom of 
a party to act; 

(3) The superior court has so far de­
parted from the accepted and usual course 
of judicial proceedings, or so far sanc­
tioned such a departure by an inferior 
court or administrative agency, as to call 
for review by the appellate court; or 

(4) The superior court has certified, 
or all the parties to the litigation have 
stipulated, that the order involves a con­
trolling question of law as to which there 
is substantial ground for a difference of 
opinion and that immediate review of the 
order may materially advance the ultimate 
termination of the litigation. 

Here, the denial of summary judgment is an inter­
locutory order that is not appealable as a matterofright. 
GMAC claims a right to discretionary review under RAP 
2.3(b)(1) through (3). We consider RAP 2.3(b)(2) and 
need not reach the other arguments that GMAC makes. 

Probable Error and Limitation of Freedom to Act 

Denial of a motion for summary judgment [*6] is 
generally not an appealable order under RAP 2.2(a). "An 
order denying summary judgment is interlocutory in na­
ture and 'not a final judgment for the claim still remains 
pending trial. The issue can be reviewed after trial in an 
appeal from final judgment. '" 5 

5 DGH1, Enter. v. Pacific Cities, Inc., 137 
Wn.2d 933, 949, 977 P.2d 1231 (1999) (quoting 
Rodin v. O'Beirn, 3 Wn. App. 327, 332, 474 P.2d 
903 (1970)) . 

While discretionary review of such orders is not or­
dinarily granted, 6 under RAP 2.3(b)(2), it may be granted 
where "[t]he sJperior court has committed probable error 
and the decision of the superior court substantially alters 
the status quo or substantially limits the freedom of a 
party to act. . . ." 
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6 DGHI, 137 Wn.2d at 949 (citing Sea-Pac Co. 
v. United Food & Commercial Workers Local 
Union 44, 103 Wn.2d 800, 801-02, 699 P.2d 217 
(1985)). But see Muir v. Council 2 Wash. State 
Council of Cnty. & City Emp., 154 Wn. App. 528, 
531, 225 P.3d 1024 (2009) (defendant's motion 
for summary judgment denied and discretionary 
review of that motion granted by this court); Ri­
vas v. Overlake Hasp. Med. Ctr., 164 Wn.2d 261, 
266, 189 P.3d 753 (2008) (defendant's motion for 
summary judgment denied [*7] and discretion­
ary review of that motion granted). 

We begin our analysis by putting in context the 
claims of the parties. There does not appear to be any 
substantial dispute that EC borrowed money from 
GMAC that it has not repaid. The sums are substan­
tial--over $6,360,000 at the time of GMAC's demand 
letter of December 19,2008. EC disputes GMAC's right 
to the proceeds of sales of vehicles and other collateral 
that EC pledged to GMAC to secure payment of this 
financing. 

The present question is whether the trial court com­
mitted probable error in denying summary judgment on 
EC's bad faith claim against GMAC. That claim, among 
others, is designed to either reduce or eliminate payment 
of the substantial sums borrowed from GMAC under the 
Wholesale Security Agreement, as amended. 

GMAC first argues that a demand obligation is not 
limited by a claim of bad faith. We agree. 

Allied Sheet Metal Fabricators, Inc. v. Peoples Na­
tional Bank of Washington, 7 on which GMAC chiefly 
relies, sets forth the governing principles of law. There, 
Peoples provided fmancing to Allied's fabricating plant 
business. 8 The obligation was evidenced by demand 
notes, which were secured by pledges of accounts re­
ceivable [*8] and other collateral. 9 The bank decided to 
collect the total accrued debt owed by Allied and setoff 
funds in the company's checking accounts at the bank 
against the debt. 10 The bank also made demand for the 
remaining unpaid balance of the demand notes after ap­
plication of the setoffs to the debt. 11 

7 10 Wn. App 530,518 P.2d 734 (1974). 
8 Id. at 531. 
9 Id. 
10 Id. 
II Id.at531-32. 

Allied sued the bank for damages, claiming these 
actions were wrongful. 12 Specifically, Allied claimed 
that the bank had no right to either demand payment on 
the notes or offset the bank accounts against the debt. Il It 
claimed that the bank's actions in enforcing its rights in 

this way were a violation of good faith. 14 The trial court 
granted Peoples' motion for summary judgment dismis­
sal. 15 

12 Id. at 532-33. 
13 Id. at 534. 
14 Jd. at 536 n.5. 
15 Id. at 534. 

On appeal, this court affIrmed. 16 In doing so, this 
court focused on the nature of the relationship of the par­
ties evidenced by the loan documents. 17 Specifically, this 
court stated: 

We are persuaded that the trial court, 
based upon the undisputed facts, correctly 
interpreted the nature of the agreement 
between the parties, and that agreement is 
expressed on the face [*9] of the demand 
notes. In short, the provisions of the secu­
rity agreement are irrelevant and simply 
not applicable to the actions of Peoples 
challenged by Allied, because such ac­
tions were based on the uncontroverted 
terms of the demand notes. 118l 

16 Jd. at 536. 
17 Id. at 534-36. 
18 Jd. at 534-35. 

Our court commissioner addressed this same point 
in granting discretionary review in June 2009 at the first 
request of GMAC. In the ruling granting review, the 
commissioner discussed Allied and noted that it had been 
followed by the Missouri Court of Appeals in Centerre 
Bank of Kansas City, N.A. v Distributor's, Inc. 19 The 
facts of that case are similar to this one. 

19 705 S.W.2d42 (Mo. Ct. App. 1985). 

As the commissioner's ruling stated, Centerre Bank 
discussed whether the duty of good faith imposed any 
obligations on the holder of a demand note. 20 That court 
stated: 

Demand instruments are recognized by 
[Missouri law] and under [Missouri law], 
a cause of action accrues against the mak­
er of a demand instrument on its date or 
its date of issue. The good faith require­
ment of [Missouri's version of RCW 
62A.1-203] is in the performance or en­
forcement of a contract or duty. The im­
position of a good faith [* I 0] defense to 
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the call for payment of a demand note 
transcends the performance or enforce­
ment of a contract and in fact adds a 
term to the agreement which the parties 
had not included. The additional term 
would be that the note is not payable at 
any time demand is made but only paya­
ble when demand is made if such de­
mand is made in good faith. The parties 
by the demand note did not agree that 
payment would be made only when de­
mand was made in good faith but agreed 
that payment would be made whenever 
demand was made. Thus [Missouri's ver­
sion of RCW 62A.1-203] has no applica­
tion because it does not relate to the per­
fonnance or enforcement of any right un­
der the demand note but in fact would add 
an additional tenn which the parties did 
not agree to. \21) 

20 1d. at 47-48. 
21 !d. (emphasis added). 

The question of good faith in the context of com­
mercial loans was also at issue in Badgett v. Security 
State Bank. 22 There, the Badgetts executed a loan 
agreement and promissory note in the face amount of 
$1,050;000, which were secured by livestock and other 
collateral. 23 Negotiations over payment of the loan en­
sued. The Badgetts asked the bank to accept partial pay­
ment of the debt and deferral of a [* 11] portion of the 
payments due. 24 They then made a proposal that the bank 
officer took to the loan committee. 25 The committee re­
jected the proposal. 26 The borrowers later stopped mak­
ing payments. 27 

22 116 Wn.2d 563,807 P.2d 356 (1991). 
23 Jd. at 566. 
24 1d. 
25 Jd. at 566-67. 
26 Jd. at 567. 
27 1d. 

The Badgetts then sued the bank for damages, 
claiming the bank had unreasonably refused pennission 
for them to participate in a federal government program 
that they believed would have been advantageous to 
them. 28 The bank sued to collect the unpaid and delin­
quent debt. 29 The trial court granted the bank's motion 
for summary judgment dismissing the claim. 30 

28 1d. 

29 !d. 
30 1d. at 567-68. 

On appeal, Division Two of this court reversed. 31 

The court held there were genuine issues of material fact 
whether the course of dealing of the parties had created a 
good faith obligation on the part of the bank to consider 
the borrowers' proposals to pay the debt. 32 

31 ld. at 568. 
32 Jd. 

The supreme court granted the bank's petition for 
review and reversed Division Two. 33 The court held that 
there is an implied duty of good faith and fair dealing in 
every contract. 34 But the duty neither obligates a party to 
accept a material [* 12] change in the tenns of the con­
tract nor does it inject substantive tenns into the parties' 
contract. 35 In short, there is no "free floating" obligation 
of good faith in a contract. 36 

33 1d. at 568, 574. 
34 ld. at 569. 
35 Jd. 
36 1d. at 570. 

In Badgett, the supreme court also rejected the ar­
gument that Liebergese/l v. Evans 37 required a different 
result. 38 Rather, the court stated that that case only stood 
for the proposition that the '''duty to disclose relevant 
infonnation to a contractual party [during negotiation] 
can arise as a result of the transaction itself with the par­
ties' general obligation to deal in good faith.'" 39 

37 93 Wn.2d 881,613 P.2d 1170 (1980). 
38 Badgett, 116 Wn.2d at 570 n.2. 
39 !d. (alterations in original) (quoting 
Liebergese/l, 93 Wn.2d at 893). 

We conclude from these cases that there is no duty 
of good faith imposed on one who has a demand instru­
ment to avoid exercising the right to demand payment of 
the obligation. These cases make this clear, and we see 
no reason to depart from either their reasoning or result. 
There was no duty of good faith requiring GMAC to 
refrain from exercising its right to demand payment. 

EC makes two arguments to avoid the effect on this 
case [* 13] of these controlling authorities. Neither ar­
gument is persuasive. 

First, EC argues that the Wholesale Security 
Agreement, as amended, that is the core financing doc­
ument between the parties, is not a demand promissory 
note. 40 This is true, but it is also irrelevant. 

40 Response to Motion for Discretionary Re­
view at 13-14. 
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The analyses in Allied and Badgett did not depend 
on whether the demand feature was in a promissory note 
or in some other instrument. Rather, the analyses de­
pended on the right of the holder of the instrument to 
demand immediate payment. EC does not contend that 
the security agreement that it signed lacks a demand pro­
vision. It clearly does. Nor does it argue that this demand 
provision is functionally or legally different from one in 
a note. It is not. Finally, it does not argue that it misun­
derstood the import of such a feature in the security 
agreement in this case. Thus, the factual distinction of 
what instrument contains the demand feature--security 
agreement or promissory note--is not material for pur­
poses of our analysis in this case. 

Second, EC contends that GMAC's "bad faith was 
connected to the contract terms [between the parties] ... 
• " 41 On this basis, it claims [* 14] that Badgett does not 
apply. 

41 1d. at 15-16. 

It is noteworthy that EC does not identifY the partic­
ular contract term or terms that serve as the basis for the 
alleged breach of the duty of good faith. This is signifi­
cant because Badgett is quite clear in stating that a par­
ticular term must serve as the basis for the claim. 42 

42 Badgett, 116 Wn.2d at 570. 

Here, as we already discussed, the demand feature in 
the security agreement cannot serve as a basis for the bad 
faith claim. And a search of the briefing of EC fails to 
reveal any other contract term on which it relies to satis­
fY Badgett's requirement that such a claim must be tied to 
a particular contract provision. Because EC fails to iden­
tifY either in its briefing or any other part of the record 
that has been supplied to us a specific term on which it 
relies for its claim, we reject this argument. 

EC also relies upon Coffee v. General Motors Ac­
ceptance Corp. 43 That case is distinguishable. 

43 5 F. Supp. 2d 1365 (S.D. Ga. 1998). 

There, the plaintiffs sued their lender, GMAC, al­
leging that GMAC restricted and adjusted their credit 
limit in violation of their security agreement and the bad 
faith provision ofthe federal Automobile Dealers' [* 15] 
Day in Court Act. .. The court denied summary judg­
ment, holding that there were genuine issues of material 
fact whether, in restricting the line of credit under the 
contract's default provisions, GMAC acted in good faith, 
as defmed by the federal act. " 

44 Jd. at 1369-70. 
45 1d. at 1381. 

Coffee is not helpful. First, there is no assertion here 
of a claim under that act, which addresses dealings with 
automobile franchises. Second, nothing in that Georgia 
case addresses the right of a secured creditor in Wash­
ington to exercise its right to demand payment under 
Allied and Badgett. Finally, in denying GMAC's motion 
for summary judgment in Coffee, the court differentiated 
between two provisions of the loan documents. The court 
stated "while GMAC was entitled to demand payment of 
the advances it made pursuant to the line of credit at any 
time, it could not terminate the line of credit in the ab­
sence of one of the specific events of default ... . " 46 In 
this case, there is no contention of any differentiation 
between the demand and termination rights of GMAC 
under this Wholesale Security Agreement. For these 
reasons, Coffee is not persuasive. 

46 Jd. at 1377. 

GMAC argues that the trial court improperly [*16] 
denied summary judgment on a basis not argued below. 
Specifically, GMAC argues that the trial court "invented 
a violation [of the duty of good faith], seizing upon a 
provision buried in the 'Fleet Sales Amendment,' a con­
tract provision never pled or argued by EC as a basis for 
its bad faith claim." 41 According to the record, the court 
first announced this theory following oral argument of 
the parties on the summary judgment motion. 

47 Motion for Discretionary Review at 14-15. 

First, we have searched the briefing below submitted 
in support of and in opposition to the motion for sum­
mary judgment. We find no reference to this contract 
provision forpurposes of this motion. Second, we do not 
have a full report of proceedings for the oral argument on 
the motion that occurred on January 5, 2012. But GMAC 
represents to this court that EC did not argue this provi­
sion on which the judge relied in his oral decision. EC 
does not deny this assertion. Thus, it appears that the 
judge first raised this theory and did so without giving 
either party notice or the opportunity to be heard on it 
before ruling. 

Turning to the provision on which the judge relied, it 
states as follows : 

8. GMAC may take such [* 17] ac­
tions as it deems appropriate to assure and 
enforce compliance with this Agreement. 
Including requesting, for audit purposes, 
verification from Dealer's customers the 
fact of delivery, possession, and amount, 
date and circumstances of payment of any 
Delayed Payment Privilege Vehicles, and 
the notification to appropriate persons of 
any security interest, assignment or other 
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claim in the delayed Payment Privilege 
Vehicles ofGMAC. 1481 

48 Jd. at Appendix H, Exhibit C. 

In reading the oral decision of the judge, it appears 
he used this provision as a basis for identifying what he 
considered were actions in which GMAC directly in­
volved itself "in the management or operations of Everett 
Chevrolet." 49 According to the court, this theory of lend­
er liability was evidenced, among other things, by 
GMAC setting targets for cash injection, communicating 
to EC that it needed to sell more units, charging $500 for 
auditing, charging $10,000 for principal reduction, sus­
pending the line of credit in October (before making de­
mand for payment), refusing to "floor unencumbered 
new and used vehicles at EC's request," and other mat­
ters. so 

49 !d. at Appendix B, Trial Court's Oral Ruling 
(Jan. 5, 2012) at 51. 
50 !d. [* 18] at Appendix B, Trial Court's Oral 
Ruling (Jan. 5,2012) at 51-55. 

The plain language of provision number 8 entitles 
GMAC to "enforce compliance with this Agreement," 
including, without limitation, payment of all sums due on 
demand. One could read the word "including" in the se­
cond sentence of this provision nonrestrictively so as not 
to limit GMAC's rights to those specifically enumerated 
in that sentence. But even if one does so, none of the 
examples that the judge identified appear to be properly 

characterized as "involvement in management." Rather, 
each seems to be more properly characterized as a re­
quest that EC was free to either accept or disregard. In 
any event, each example is far less onerous to EC than 
the action taken in Allied, where Peoples exercised set­
offs against Allied's bank accounts when that bank de­
manded payment of its loan. SI And yet this court held 
that doing so in that case was not wrongful and was fully 
consistent with that bank's right to demand payment. II 

51 Allied, 10 Wn. App. at 53/ . 
52 Jd. at 534-35 . 

Thus, the judge's new theory appears to violate the 
rule of Badgett and the other cases we discussed previ­
ously. This new theory appears to be nothing more than 
[* 19] the imposition of a "free floating" duty of good 
faith on the contract of the parties. 

Having detennined that the trial court has committed 
probable error, we address the second question under 
RAP 2. 3 (b)(2). That is whether the decision of the trial 
court "substantially limits the freedom of [GMAC] to 
act." For the reasons that we just explained, we conclude 
that this provision is satisfied. The denial of summary 
judgment under these circumstances has substantially 
limited GMAC's ability to establish by summary judg­
ment a proper adjudication of this counterclaim of bad 
faith. 

We grant discretionary review for further proceed­
ings in this court. 

Done this 16th day of August 2012. 

Cox, J., Appelwick, J., Ellington, J. 
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I'y31,2008 

Mr. John Reggans, President 
Everett Ghevrolet, Jnc. 
7300 EvergreehWay 
Everett, WA 98203 

Dear Mr. Reggans: 

Thank YOii for meeting with me on June 10,. 2008 to discuss a number of concemsGMAC has with the 
unsatisfactory credit base~ operating trends . and · wholesClle performance of Everett Chevrolet, Inc. (the 
-Dealersl:lipj. This-Ieller serves to confirm our discussipn. 

. - . 

Based on an analysis of the Dealership's operating trends, repayment capacity and available security, GMACIs 
unable to increase the limi~ of Ihe Dealership's Revolving Une of C(edit or extend a woF1<.ing capital loan to the 
Dealership. -

- -: .', . . . ' . 

- Further, the deteriorating operating trends and credit base of the Dealership and its-poor wholesale performanc;~ 
Increase GMAC's _credit risk associated with the Dealership's account. In order to continue thc finaricing 
~ be1).Y~e.f.l the DealerShip and_GMAC and io help mitigate GMAG'scr'et1i[ nS1<:G1'JtAG-reqiilfes~ at a 
_mii1i_mum~ the fonowi!1g: - ' . 

By no later than October 31,.2008, an unencumbered capital injection of $800,000 must be made 
- into the Dealersilip. . - -

8yoo_ I<!ter than_ October 31, 2008, the personal guaranty of John Reggans of _all obligations of _ 
the Dealership to GMAC mlist be pr~)Vided to GMAC as additIonal security, 
As always, the DealerShip must rf;mit payments fOf vehicles "failhfuny and promptly· up~m their 

- Sale or lease, as required by-the Dealership's Wholesale Security Agreement with- GMAC, and 
strictly comply with all provisions of the Wholesale Security Agreement. . 

If the Dealership is unWilling oruriable to comply with the above requirements, GMAC may suspend or terminate -
'ihe Deah~rship's_Wholesale credillines. . . . . . 

-I~additi()ri, pursuant to the -Dealerstlip's RevolVing Line bf Credit Agreementwith GMAC, in addition_ to inierest 
charges, GMAC will billihe Dealership a 'minimum principal payment of $10;000 each month. 

Additionally, as we discussed, in accordance with the terms and conditions of the Dealership;s Wholesale 
Security Agreement, effective August 1, 2008, GMAC win assess a fee of $500.00 on_ audits ("Audit Fee"). The 
Audit Fee will appear on \hepealership's wholesale billing s!atement or a separate billing. GMAC, in its sole · 
discretion, may waive the Audit Fee if the resulls of the audit reflect wholesale payoff delays of less than 25%. 

You are reminded that: 

1. Audit results are for GMAC's use and will not necessarily be shared with you or the Dealership_ Audit 
results may not be relied upon by thiid parties without GMAG's prior written consent 

2. Audit results do not constitute business, investment, financial, or other advice from GMACto you or 
. the Dealership. . . 

3. Audits are based oninformalion provided by the Dealership, andGMAC relies on the accuracy and 
completeness of such inforrnationin completing audits. GMAC does not :ordinarily verify the accuracy 
or completeness of such information_ ---'" __ . 



~ -.. 

2 

. 4_ ·Audits conducted by GMAC do not create a fiduciary or other trust relationship betwe·en the 
Dealership and GMAC_ 

5~ GMAC is not liable for any loss or damage incurred by you or the Dealership arising out of or related 
to any Dealership audit · · . 

Nothing in this letter constitutes or should be construed as a waiver by GMAc of ;my of its rights .or remedies 
l!nder any of the Dealership's agreements with GMAC ·or applicable law, such rights being expresSly reserved_ 

. Notwithstanding the foregoing, the Dealership's wholesale credillines are expre~ly ·subject to the {erms of the 
agreements under which they were exiended_ They are discretionary lines of credit and may be modified, 
suspended or terminated at GMAC's election, in its sole discretion_ . 

, Should you have any queStions or. comments, please do not hesitate to Call me_ 

SinCerely. 

cc: R Michele Smith, GMAC 

GMAC FinanaalServices 
5208 Tennyson Parkway #120 

Tel: 2!J6.4t8-8683- Plano. TX 07524 
E-Mail: mjerry.vick@gmacls.com 



R. Ex. 2 



- -.... . ". ;.~' 
~ - .. 

SECURITY AGREEMEN-r 

In order. to induce General Molors Acceptance CorporalionlGMAC) 10 extend or continue credit to 
the undersigned dealership I-Dealer-l. and in consideration of Ihe future extension or continuation 
01 such credie toe undersigned Dealer hereby grants GMAC <I security interest in Ihefollowing 
property of Dealer I';Collateral~}: 

1. In al/ of Debeor's iJccounrs, charr~1 paper, documents" insrruments, gen'eral intangibles, conCfact 

li9hts and leases and leasehold interest, now existin9 or hereafter arisin9, and in aU proceeds 

thereof; and 

2. In ,all 0'1 Oebtor's inventory. 'including vehi(;les; new and. used. 'equipment. p;uts and marPfials' 
used 0,' COIl!.uOif:uii, Debtor's oiJ:;J;/ess. either now owned or hereafter iJcquired. and wherever 

located. either in possession lJf :he Debtor. 8 warehiillsc,;nBn, IJ baiI8~, Of .my other pers'on amI all 
, p.,oducts thereof and al/ proceeds thereof; and ' 

3. ·In all Deb-lor's ~q'Uipmtirjt,ii>'CIudii1g machinery, office equipment. fixtures and trade fixtur(!s, 
, Jogethel with aI/parts; firlings. accessories, special r601s, rehevvalS' or replacement qf all or any 
.partlhereof,. either now owned or. herealtertJcquired iJnd wheiever 10cated..Bild ~fI proceeds 
Iherepf. 

Tlie C(Jllafer.i1 s\J~jecl to the se'curity int¢resl,gran-ted toGMAC hereunder secures the payment of 
3~y and 811 iillbilities or oblig<ltiohS -' oi pealer loGMAc. matured or 'un'fnatut'ed. now existing Of ' 

"ht:'realt.er ~(ising; !ibsolute or· ~'dntih~ern. ana '~h"ethercreaiedby Deaie'r as 'maker, endorser. 
"dtaw"t:f. g'ua:ranlor_or in any other capaci'ty_ 

,'Oe"tllets/,!pll prO"leCt ~nd secure ~h-etollateral. Ueqlet will keep Hie ~ollateral free 01 taxes, liens 0·, 
'eO~lirribrances ~nd· any .sums whithmay be 'paid' oy . GMAC. in its disc/erion.· in release 'and 
,discharge tllfm!of shall be paid ·by 'D'eale-~.,") (;MAC upon de,manti'. Dealer will not sell~ transfer 01 

"otherwise d'i!;pose or,coU;neral' otl)er tliah in lli'eord,ilVaiv cowseof Oealer~s business. ' GMAC shall 
hove. tfie right to i;lsp'eCl the Coilater'al <lhcJ Di:!~lei'iI:5O'oks i'lTlQ records ,rr.li1l'ed Ilfili!)I\'). '. ... - . - . 

In the eV'ent DealM defaults, v'oder "iihy. obli!fatipn due GMAC. 'Or ifUJe ~tma:~etal' is ;Il , (ta~ge~,!>'­
rni.~\I~4}..loss. s~izure or c'Onftscatloh.· GMAt mqy take' immediate pos·ses~io'n of the Ci;>lIateral 

,'V;ithout,demand 01 furTher nOlice. and without le'gal proces~. In furtherance thereor. Deciler shall;'r. , 
GMAC. SO reqi-'6stS. ·assemble' the. (;ollti't(!'ralahd make 'it avallabhi toGMAC al a reas·onable place 
.desi9nat~d by,GMAC. GMAC shall have ihe r.ig'h'i.and 'De'aler, h-eteby authoriies a'od empowers 

, GMAC lb ente'r upon the premises wherever the Collale'ral foay b~ and" remoVe s'ame~ in accordance. 
, with applicable, I;)w. Dealer shall '/Jay all expens'es ana :reirnburse GMACror any' expenditures, 

including reaso'nable' attorney's fe!!,~ and legal· ~xpenses. inConnectio.n with GMACs exercise of 
a~y 6f its .rights and r~medies hereunder. In ihe event of such repossession by GMAC. in addition 
ro the r;ghts !:pecified herei~, 'all the rights and· remediesaff6rded GMAC by applicable law· shall 
iJ"pply. . . 

. CMAC Foim ('rSfC 
-\&195) 



. " ., 

'. . 
The i~validity 01 any provls.ons 01 this Agreement shall not alfect the validity of. any other 
provisiofl. This Agreement benefits GMAC. its successors and assigns. and binds the Dealer and its 
successors and assigns. This Agreement shall be governed by the· laws 01 the State 01 

Washington. 

I· (II. J' 
Executed this 'J ". day of 'i.l ne-- 1999. 

General Motors .Acceptance Corporation 

7 " " ISigriatu. e.l " 

. Tine: ~_~~:~A~s_s_'_S_l"a_'h_t_S_'e_c_r_e_ia_rYL-~ __ _ 

Address: ___ 1,-,3=-8::...c..i.=..O_S=-E=-",.I;:.:ac::s.=..r9"-a=-·t:...:e-,,.W-,-,.,-,iI:.JY'--:--,-~ 

GlliiAc foiin G-stc 
16195, 

Bellevue, WA .9600.5 . 

.' 

: "Everett Chevrolet-Geo. Inc. 
10eale.) 

By: ___ ~~~J~0~h~n~R.=..ex9x9.=..a~n.=..s~ ___ __ 

T"itle: President 
~~~ ____ ~c::.=..~~~ ____ ~ __ 

Addr~ss: 7300 Ever9reen Way 

Everett, WA 98203 

I· 
I 
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1 .. , Gtilonl t.lbtOtJ ~ra.corpot')tIOf\ IGMAC) . 

In tbo coune of .our ~linlU.we "'QUlro new anet tnfd Cl>r.I. trucks And ~)/J C"Vet1ial.s',) from~ul~urtn N dlrnlbvtoo • . . . 
W. ClitIIre you to fioana t~ .Qlilhltfun of IUch ...,hOo~ ..,d tn DlIy .ttlt manuf.o1uret"S or dbtlit)utDI1 ~t11or, . . 

. We at1" upOn dtmend to ~ to GMAC • .., IrTlO\lnt It I!fjymcn r;,; b obl/~d to 8lIvi~ ~ tha MIn/bcturer or dinrilMOf for 
~.;.~ with il'ltlmt 111 tnt ra1D ptr latium cbl;r.wd b'( GMAC fro ... 11ma to tmc .od It>I>n in forQ uI)dP.r ma OMA,C~16 
~n. · . .. . ' . . . 

Wo· ella igH.·1toet 10 ~rt. et>IlKtI~ly tilt pcrvinf'01 bV uj; of thO Nhou~l.ltv~ 2,,11 ohligaUQJn to adVta~ ~ w 
(?;MAC to 1ht ~. CIU!ri~ or O\he:- HII,". tnd the Ifrtt>rtst Que thtfc.orl, GMAti is hINb'{!p"alrt«i 0 k1iw1ty ~ In the 
~. and ~ ~ &f,. .. t~...af r'Co'~'1 K mono tully dIwIbtd hoc«in. . 

. TIM (1)1ti~1 lOOject to til" 'MIDt~o ~rhy AgmlTl9fll is J')tW "~Iclt. ~ldfOr ""r. ur leap' and ~ vehIcIot. ~I~ from · 
riJalWlaoturm- '" dktrIbutOrf ttId held fDr »1, or It" ... ", .nd 1111 vthWn of Ilk;, kind. or lVlm no .. ' 0'WtII><I or I)SralIf\tJ ~Irftt hom 
~faetut.,,/6&t1Il!uloo Of JOU~J btway of ~t, lUbnltutiori • .:IdltiM or Oth«w/~. and 011 addItklM IlNi ~ ~ 
tnd all J1nK»tnh 01 suCh whlc:1et, irIOlvdl"t ItI>UrM~ proC«il.. . 

; · ~r ~1..,' 11' ·~ vothJcIH ahall t.. for tho P"'~ of atorl1>l.fiod ~,.tllbIUng IbJl')If fQr mall J~II \n dlC~_~ol 
buJlnmG. Wi,ohllll b69 tt\e. YdIldM br1IPd fleW and ..,. .hall tIOt .We tMm n~lrf. ,",,~Iy OJ .tow. tlIt.. Gw,c·Jt\.1I n ttltlrMi ~ 
the r{\tIt of .~.to MO i~lon ollh .. wMoIa inIJ Itw rIGht to .>mnino.CYr br»k, ..-.d rl!iaor6J pancln!ng tab wttlc;f.... . 

. : w. ~.tO k..., ~ wlilllcla In. of aUlD". IIens ·WId .11OI..lbru.,es._tidony .... m of .~ that rn»f .be ~d by .~ 1n ·· 
r6\eaNi or ~. ihertot .1uII lit paid 10 ~AC 1>" demm<S M .n~~I·piirt of .the obf¥ticn Mt:wtd~. W.ttwilli\ot 
InOI1j111Q1t. ~ 0, Iowo tht.ffiiiolos Md "' .. I "CIt t'I~r or ~ dlu)(no()f WITI,,~ at neltt ~~ morq~)arty 
P~. WeI' .)).11 txtWte In mor of QMAC ."., form 01 60evmlnt wbibn ~. be rtqulrMI .Ior the amou~ ·adW1lt6d1O lilt 
~t.dIltitbutDr Of SIIII ... ~and """'t,,~~.1Kh lIdditlon&ldQw~b aoGMAC I'MV- &~ any tlrri. ·tlQJmt ".. Os-dtl tototiflnn 0/ . 

PlritCt tl~lo · orUourttf. jr,-tIIt whkJ ... fnc11tlon by\JI of ~nyl ... vt~t for tM.rnour\l t<I.v6Mtd thall ~ dH,-,..d _(donct MOU' . 
. . obll.pt loft .nd ~t~" tf>era,or. We aumorll1l (SMA(; or 3f"I 0' It~ pfflI:.t,., ·bt aiJ'ploVllfor $O.tt to elCewtsmdl doculMI\ts lnOl/t. 
~ tnd CO ~Iy m omittli6lnf'otmtltioJl J~ <-orrvat pJ"": enon ir. <H'Jy OOoJl'Ilent ueaMd Win. . . . . 

.. . W$UI'Ido~ bt ·~ lI)'v.all ,,,0 l<-.no the \/OhtctD' "r.~illnt~ ordinary OOUf1j)tlt bulll\tu."AAlfut1be1 ~ that .... .,.. 
yriliolt b5Old, .Of liuMt. Wc·wII' •. faithft,/,y ')rid plOmp'ly remit to Vall tht _ount you lr6v6nOe<l or bave ~ obl\gliUd to ~ 01\ 
OUr ~lf .. 1D· thD .nltlivlllOtU ..... diJ1rlbu1Otor Itllor.¥'Iith ilTlltfiliSt t' m. ~\glitlOd rtrtor pet Imwn then iot C>~ un<bt.,.. G"'~ 
WhO"..... Man. tho. ~ Wt-okpl. J>\,n 10 ~rwt>y lno><po..ad by tOf .. _~ · . ... . . . . . . . . 

. . . 

6UAC'a ~Iiy tM.",~\ Irn'" ~ehk:l ... I!t\Ii' rtuch to t"" full ~1ent P,~dtd or pt,mlUed by 17M to the procaotdl. In whatt)ft>l'· .'ot'm. ofony .-.ta1l,NU,OI'. I._ ' .... ~f b"f u. u~1 uxh ptDOllOd •. M'C' ~nh<l for ~ .to(a;'Id, whD the pr~ :of ,nyott\w . 
. ~"of ~ldnhlcl"Qf 1liiY IWI tnHl)Of _ . '. . . . 

. . In the .. IMm\. Wf .;lef.llft In PWYlooot und or N'Idicaordl"9 TO llJb .g.wm.>nt. ot in do'! P'lrfn(/I'I»O~ oroompl'-ncD wut. all)" or til.. 
taJfM Md ~ hlrtOI • . orln till ~n' ·of II Pf"OCffiIIn91n bomkru9tcv.lrisoIWncv orl~lp litrtitWd by .Of aoalmt m OfOUt' . 
~. or In 1he aentthat GfMC dMms 1t~1f IMOOlJltI or "Id wtlkki In! lri ~ cd miSulll.IO!Il, Mit.1n 01" ~Ion, OMAC 

. . may 'bt.o I~. ;,0.010;. of ..laid lMhiolD'i; without ~ or furtMr ~ioe 11M wltr-t I~' ~: fw thf purpou IN:! ~ 
.,~ ~Imfoff WI dian. I(QMAC,o ~u-m, e_ble .. ld vell~.o1J mokotMm -.i/""ttoQ~;Jt.~" ~ 
~ .. ~~." It. • .,., QM~ "'.II . h~ U!o rlJllrt. .. R\J wther.by ioudlOfixO .nd .rapowu GMAc.1Omtar ",PQ" "'" ~.' 
whtr:Wer ~Id ~)tIfd nIoIY ~ and remow ~. w. ~.II pav all IbCpIflMt ~ nrhTlbuflJa QMI,C. fu any IDcptnilltont. Incfudlnt 
~. 1\1Omt>y". hn .nd kvoI r"~ i,; conn~'1l>n w«h GMAC', .,,1'lFdw 0' e"yaJ In 11llb1) and ~ vndar ttII. ~ 

. . .. . tn11 • . M>I'it of ~~ 01 the vtftllcJ,;s z,y GM"C. thaA Ih.o rlol'lU £ndtttMdlo1 ~litll>l, undltr the Un/t(ym COtMl6fCll1I 
CodIatall.~y. . . . . 

. . . . 

. kry proylfloo IItIWf ptOIlll)ltM by l.w ""all be In~ to"" 1)f1ent of wM\ .ptohfdtJon ¥I/thout bwIIIklt'ilng the rwnooinh'Jg .. 
p<"Ov'-lOflll t-cot . ... . . . 

INWlm~WHIi"I!O". oxh 0' , ... ~,tit4 tw ca.....t ttm ~ lobe o«utedb'/ I" dutv 1\Jt0000nd r"~n.tln the.-

10 dr(o! !)ee. lfl.11. . . . 

r. 0... . 1m 3511 ~!A 9811\ 
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AWtiP'MW 1'0 WHQUi§A~ 

'"rhj (/~1;';'~ IIffoctiv~"" to.; d<>!CJ . Btlt forth ll~oW. gmOl)d, t.... WholOl:I\M . Sacl./tltV Agrtl~JIt: · dtied 
. • 1 g Th. tlKecuM bv ind betWeell tllO undel'lJiglllllS ~or l."Ot&lu\"-) lmd Genefll' Mot~ 

Ace~\...-.c&Corporotbn I·GMAc'·f~ anV Dthtlf 'm~d/YIent 1h¥Dn) /ltl9 -WhollmQlIo! S3c\IIitV Agmmainl~i. . 

flf,CIIA~ 

WhClrllM:· pIJrlIUI>nt to\t1C1 t8fTnt' find ~roditl()n6 of tN Wht1jgc"'11 Sooorlty Agleermmt. oMAC hr.SI'groi>d to 
1inan08 tho 'purchalio of osw ilIOd. lJc$<I v6hlolaQ ~Ich th9 OOaltJr .ieqllhl from rnl\l'lU~ilrWar ~nd d,.ulburori; 
;md .. . 

. . 

Wbd~. ffomli~o to time Dulor IIcquire. now. I!iIU UII~ 1IV'1icI" .from other a!!lliuli. 'nc'lcdlog. W:h:JiDIJ1 
lirdtllt!orl. auctior.eOlltl. tllllJ'ero. m8roh~. ou.torn ..... broke~. 'eIJ3lng MdI'9nUI cornpanl~. lind ath" 
llUppq8D Oh. · '"So'ltH~") willett vehicla.s o"OJoo, ~rrJO .GM"C to ilnaoco {thli '"Oih« Ve .. ii-..Io3.· ••. 

. "" 

Whenu.OMAc Is wiSing 10 finl)l)C6 Ooalr.r·!I "oqumroon of the .. Other V~c~o'. plJl'.Qwm!. to th1, tum" rmcl 
. ::ond!tlons 01 tha WhoIenlll SO()lJrfty ~mMt ilnd tht& am&ndmeTl't ttI.rIMo. . . 

M>fIEli"1 fyr 
N(lwTlfI!ft€POFIE. III almllldllrarn.m ot the premlooB. Oul., o,Jd GMAC.I/I"09 ... "loPow6: 

11 11>0 \ivl'\l>JUtJ., S~wrl1y Agrcon)ef1t ja hereby arr.e"ooo eo thlll t~ wo,d "V~hloIoc" 's U&t'd ·t",~gMUt tl>' 
. Wh~htf'''''8.)o1'11ty Agrument. G~ -- in oddrtlor. to tfto d~pdon eOnloinad thcr8ln-'-mr;SfI Bnd \nr;ludD 

,,11 'othcr V!)hio\e5 whlelh G~AC' eklotB ·to tinlll\C" tor O.'plar from tme T.O timah" • . ~Ot!)er · Vo~chl 
AdvQl\t:1u;~I . 

21 Upon r.qr.:uist from GMAC; Dealer ~ •• provlllll> It ",,1m uttatllOtOry cvldonce of ttl" ldooritit-,l. o~lIip, 
value. $OOr~. S1~. ~I'd fIlher InfOfm.Uon cor.oernl<>9 the cr.n..r VehlcJe~ In .oonnectlon With OthOl" VCI\ICI~ 
AdVMIcu. InclUding eompi,dDr. 011ha GMAc Floor Ph.n Advic. Form (GMAC 178-1): 

~l Gt.JAC mlt-f d~erth6 proC:61!1d$/rom Otho, VIOI,1clu Adv6O'Icoe diorf';OdV to Oaitier or S1IIIBIli. 

:41 FO( dlJrnent5 anti purpos&d •. the Whol6llllie Searity Aa.-m8l1\ rlifTlliitlll in full f:orca 1J!l(1 6fh:Ct. inclUdino. 
II1fthotlt iImI~ 1.1>ot . 

(1\ Dealer Il>gfClBH upon demand to f'IIY to OMAC tne IImount It .d~nC8U til' u,' Obl~rd tf) DU&hoofor Il8ch 
vi tho mhor V&hlollllO I>t " rll1l! of in1NU\ PU Olllum ~liln6t8d by GMAC frOm timlJ to tim\) Mdthen in 
force: lind . . . .. . ' . • 

hi Any .• nd 1111 lJ~dit lI.not ~ by GMAC to 0 .... \0( are' olcptttlJlly SUbJo.:t · to tnEt wottOn tlll'l/\C' ~f ttw 
WhoiHelt Sowrtty AiJMlr!)8rrt. InoIud'lIlg this ~ • .lind aT6d1t~ irl ~lIrt d.et !My be 
modlflod. cutpend!d 01 tolminltN Q1 .GM.AC'~ .eltctloni and ' . . 

c} To ·funher.9curOAnof ttllt obligDtlont wnlch ~al9r i'IOI", 01 he~lIfter OWUSt l)l GMAC !>1.I'it)lIllt to d)tl ' 
~. ~UMy A9f"JnItm, Deale, ~Ili-rt» 10 GMAC Q sC>QUrity inr-r.it 10 nonef the Olhor Vehto/IIB · 
nuw owned or lwnraft..,. ecqulfeCl! by O!);)~r. m "flY Imd <'I' .wdJtJoM.repleoem8IltS, ~ub:l1ltVtlon" lInd­
acceGsloruI penDi"ing .V'tnIO. IITld thll prv0'»<t8 t->,elliof. 

Gm. ~f1I1=~ Bv ' { 
MJI C. Ste ert . 

Title; ~Trnevrot 

O.,.ACJo"n .,..,7M 
;M"£1 

. ..Ji ~-------------~~~--~-----------.------- ------

Received Time Feb. 4. 2009 3:40PM No. 1439 



R. Ex. 7 



"",C","I""'._ 
,tltt.JUf1r1U.,3...A..;JUII7~ 

EVERETTOlEV. 

• • • AGREEMENT AMENDftNG YHE WXOLESALE SECU~rrY 
AGREEUENT MID CONDITIONALLY AUTMORIZING 
THE SALE OF NEW FLOOR PLAN VEHICLES ON A 

DE\..AYED PAYMeNT PRlVlllEGE BASlS 

. PAGE Be 

ThiS Al7&9JT'M1 It ~ &1111 QXf!G1JI!I(I tl'i 110:3 ~tw98!'1 1he vntlertignrod d6clel rooalel"} anCl GNl9r.:lI ~Dlo>' .A.ccllP!&nC\!I 
Corporatiorl roMAC') etler.' .... 1I1M dilla ~ fol1l> bnIow. . . . 

WHEI\[AS, ·09aII'II'r."'DUSly, 01 1I11flu11201'>&01I$ ~JJ\ \fie &r&eVllOn oi Ihl8 Agnrll8n'.,~ ItlCec:ul.d :»1\6 dlJlWof&O I(! GMAC :.. 
v.tiolessl. Seovrily "-91&emenl. by 1IIh1cll. among Olhal thin;&, lis) GMAC ",widell who) .. ,,1t: fIoI:t ~ tlrlBnclno of mDlor 
VIIhlel9t t>r D9;lIOf, and P9P~r agrees til prornpIIy pay io Gt#.t iii., ~ tr/>t'lInt III'I31IOrod, lie ~~ IIlcl1llnancaCl molor 
vehf~ 15 lWill or Ie~ by o,.,oler.!thll ~ Amount Rnanoed'): a:>d . (b) GMAC tOIla!nb 10 Daaltr 8.H~ and lelia/rig sum 
lII\e~ mqloiV&hw 81 relet \r) Ihe ordl~ (:thJ(£1I 01 buSlntDS IIh, '~Dul1ne Oi3~n 01 \lchlclta"); B/l'J . 

WH-eAEAS o:.ait.r hDS r&QIJ~ed Ih, J:nvDege oj dlilliylilg I>8)If1icJII Jifit.. \lelit19 hnount FlnarlCe1l in 11'18 II",le!I·lI>elancer; 
Who'/) such lt1bnud riJoIDI IIthld\lS .11) wId by.O",*-, In II pu1Chl9&1 10J IIIIlI>IJl bDln l)ealur and GMAC h3Ve 8greed 10 El. 
dolay,d paymm potloO (1m 'tn~d P~ym!lf'rl PrMlbgt'): fJIII . 

WHEAi:As. Dlah,r Ofld' GMAC mtJo/ hay" prwrotl9ly e>\ecI)\.' IKI Ion A9~erJIRI1I tot 11'1& Delayb/l PQYnIRI1I I'rlYllege ft>1 N,..,r "ltoO. 
Pllan 1JnI!3. v.tlitJ "" pllTlm t>OI~tr( IoIIInd .be IIIJ;>6l1/ed!Jd oy Ih!a 1vJI~ for all w:h nnsat:liol'l& Rll~1ng on Dr /Iller ~ 
eIIoctMtdato her6Ot, and · . 

WHEAEA~. D#Alor ItlId OtMO dull:& and trlimd hf;l.t>y In rMlln. in 1u81o!Ge ~ e1Iect. me "'I~.eJ1'DIOeabIliIy l1li11 Jel~\i""~ 
pnorlly 1>1 GMAC'~ r;ecullly InI9Im Ir. Illly Uld an GUon fl~ I1IIJU I/BbJc\1I\l as '1$ told 01 InsGd byOoe!er ptJI'~J'l1 to 'hb 
()elAy~ Peyrmnt PrlvlleQe. not..llhslantll1lQ GMAC'li prlDllXltwel)\lo tla AoUIlhe DIspotliW. 0( IJ9ht:les •. lJIlIgs6 and !.Intll 
riMAe r~ ~'''''hlOe A!'/lOU\l FoMnreli ~r \he t\ltJI'>D DI>:I (lIlI'Id1bn) 118 her&1(I1l~ ~1Ii fDrtfo~ . 

HOW. THEFlSfORIi, In (;01l&ldt161ion 01 !he prem~, tho corWor.arr15 hf>teIn Mt foI1h. ,,~ lor o\hD/ ocodand VIlItJBbll~ 
tOMiderut\Qj\ \he~...,. and ~1I1pt otwhloh ~ IwIrtbV ~~. ONa ~ OMAC b9luOy Gil''''' B$Io'CWI;; 

1. Tt\~ elt>temen\.oned WI>oI-ople .Seovrlly AQrwmtnl and ~ and .1 ODcurnenl9. ;>lena. Inslrvm&~" cr _gle&rl\OhtS. 
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REVOLVING LINE OF CREDIT AGREEMENT 

I. 

THE PARTIES 

This RevolvingLine of Credit Agreement (the "Agreement") is made effective the I to day 
of OCTOBER, 2000), by and between General Mot()rs Acceptance Corporation ("GMAC"),. a · 
Delaware corporation, with its principal place of business at 200 Renaissance Center, Detroit, 
Michigan 48265, and EVERETT CHEVROLET-GE0f'"fNC.) a DELAWARE CORPORATION, 
with its principal place. of business located at 7300 EVERGREEN WAY,. EVERETT, 
WASI-IINGTON 98203 ("Borrower'} 

II. 

THE IlliCIT ALS 

A. .WHEREAS,GMAC .is in the business of providing, amongothet things~ various credit 
accommodations for- use in assisting periodic cash flow needs and capital reqJiireUl~nts; and . .. '. .' . - ' . 

. B. WHEREAS, Borrower has requeste<:i, an.Q GMAC iswilljng lo pmvide; c.e;:taiJ)·geqjtaild . 
ftnance accommodations in the forin of a dis~re~ona.ry revolving line Qf ~ed~r 't8 ~sist. f ::) 
Borrower with cash flow needs and capital reguirements (the "Li.ne of Credit"); but only. i.n '.,.j 

accord<ipce with the tennsand cQnditions of this Agreement. 

lII.-

THE AGREEMENT 

NOW, "THEREFORE, in consideration of the premises and the. mutual promises herein 
containeO, the sufficiency of whicb isherel~y afknowkdge<;l, GMAC anQ BOrrower heIeoy agree 
aSfollows: . 

1. T'he Line of Credit. Subject to all the tenns al1d conditions of this Agreement, GMAC 
heIeby establishes a discretionary revolving line of credit for the~orrower. The liIPits and 
availability' of the revolving line of creditshall be determined by GMACfrom time to time 
.in its sole and absolute discretion and will be based upon,amol.lg other things, Borrower's 

'. fmancial condition and status, value of coilateral pledged as security for the Line. of 
Credit, and Borrower's performance of its obligations hereimder and under other 
agreements with GMAC. 

(a) The Purpose. The Line of Credit shall be used by the Borrower to assist Borrower in 
the periodic cash flow needs of its dealership or cash or capital needs of its related 
dealerships or its related business entities. 

GMAC FOfin EIlLC-LI \all"",,cs <xc<pC FL, MH. m.lA) 
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• 
(b) Limitation and Availability. GMAC will notify Borro'wer at least monthly of the 

amounts available to Borrower herelmder. Notification shall be made by way of a 
monthly billing statement· (the "Billing Statement"). Although, if circmnstances 
dictate, GMAC may in its discretion notify Borrower of changes in availability by e­
mail Of. fax or verbally, in person or by phone, with a courtesy' confumation in 
writing, Borrower may also obtain information regarding the amount of Borrower's 
accoW}t balance and the amount available to Borrower hereunder at GMAC's dealer 
loan website located at the following URL: www.gmacdealerloans.com ("Website"). 
Borrower shall not rdy or cause a third party to rely on such information contained in 
theWebsite, Borrower agrees that at no time shall advances. taken by Borrower Uhder 
paragraph (c) below exceed the availability; provided, hO\,vever, that if advances 
exceed availability for . any reason, the excessarnmuil 'shaII be deemed to be part of 
the Line of Credit for all intents and purposes under this Agreement. Unless 

(c) 

. BOlTower notifies GMAC .in writing of any' objection to any ' monthly Billihg 
Statement (specifically describing the basis of such obje~tion) :within thilty (30) days 
after the date thereof, the Billing Statement shall (absent manifest error) b~ deemed 
final, binding and conclusive upon Borrower in all respects as to ~1 matters reflected 
$erein .. Only ·those items expressly objected to in suth notice sliallbe deemed to be 
disputed by BorrOWer: . . " . . 

. . . . -

Advances. Borrower may obtain advances (the "Credit Line Advances") available 
hereunder by. (1) mwang a reque'st in writing to GMAC' at tbe Field Support Office 
that does.b.usiness with Bon-ower or (2) by utilizing GMAC's electroiric acCess syste:m 
a~ the Website. The 'procedmes; restriCtions and ipsttuctionsregatdingBoirowefs 
use of such electronic access system as modified frtimtiIJ.ie to time, are posted on the 
Website (tbe "Account Terms of Access"), and if Borrower Uses the eleci;onicaccess 
system. Borrower agrees to complY ' with those Account Terns of Access. Credit 
Line, AdvanceS wi~l be transferred byGMAC to Borrower's pre-designat~d account 
via Automated Clearing House ("ACH") deposit, Upon GMAC's request, Bonmllier 

. will provide WlittenconfiltJilition to GMAC of any oo~line request for a Credit Line 
Advahce within five (5)calendai days. '. 

(d) . Repayment. In addition to any other amounts Borrower agrees to pay qud is 
obligated to pay GMAC as herein set forth, Borro\,;'er shall promptly and forthwith 
repay toGMAC the Credit Line Advances plus any accrued mterest, a:> follows: 

(i) Permissive Payment. The Credit Line Advances may be prepaid in whole or in 
part at the option of the Borrower and without premium or penalty. . 

(ii) MandatotvRepayrtient of Credit Line Advances. 

(;MAC Foon Eiu.c·u 
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(A) The amount, if any, at a minimum, indicated on a Billing Statement as 
may be sent to Borrower by GMAC, payable by the due date shown on 
such statement. 
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(e) 

(f) 

• 
(B) That amollilt of the lotal Credit Line Advances which exceeds the 

availability set forth in the most current Billing Statement, or other means 
of notification provided by GMAC, must be immediately paid by 
Borrower to GMAC. 

(C) lfdemii(lded, th.e full amount of the Credit Line Advances plus accrued 
. interest ~ust be prud immediately upon demand by GMAC. 

{iii) Principal Repayments Via ACH WithdrawaLPri.ncipal repaymei1.tsshall be 
made by Borrower desigI)ating the amOlUll to be repaid at the Website. The 
rep~yments will be withdrawn from Borrower'~ pre-designated account ·via 
Automated Clearing Bouse ("ACH") withdrawaL 

Credit· Line Availability Fee. Pri.or to the initial Credit Line Advance and annually 
th.~"fea~e;r,Qn tb~.~;~ISary date of this agreement, Borrower shall pay tei GMAC a 
cre<;lit. line avail~bility fee equal to ··ONE H.UNDRED. TWJ;:NTY~FIVE ONE 

... TH,OUSANDS perccnt·(9.125.%) of the then approved Line OfCtedlt. . 

Interest. The Credit Line Advances shall bear interest on the principal amOl,lllt of and 
from the d~te .of eac,h advance· to the date of repayn~ent in· full of th~ Credit Line 

. Adv~ces. · Only. ~>ne interest rate will apply to the CfedifLine A~va,nces at lli:lY given· 
.~iriie: Tlle rate ·of in~erest on the Credit Line Adv;mces will he 300 basis poims (one 
basi$ point equals Ol;le hundredth of onep.ercent) abqv~. th.e prevjo~ mon.tl1's~vera~e· 
onlie30-bay LIBQ;R r~lt!(~ hereinafter defined). SjJ<;h~viQu~ m.ont,h·s<j;v:~.rage: 9f 

:. ·the:·3D-Day LI130Rr~t~ l!S. ofth.~ d&teQfthis Agre~m<?ptjsSIX·ANP SlXTY--TWO· 
·ONE Hui;iJ)hEPS·p.~rG~p.t (~:6j%). Uppneadisub~e.qu~.I}t in¢r~~e:Qr tlecrea~e ill 
thipfevious mcmfu's ~verageofthe 3Q:"l)ayLmORF<\t~~·tbtnMeofitt.terest shall be 
iPGre(!Sed or ~!e~n;aseQ by the sanle ~PWlt as the i~i::rease OJ; dec(~ in the previous 
m.o~th's·average of the . 30~Day LIBORrate,effective o.n the first (t;ty of tbe next 
monthly intereit billingpetiod. InliO event shalltheappljcable·inteiest rate exceed 
the maximum permitted by law. .. . 

The rille bf interest in effect as of the date of this Agteemeritarid applicable to the first 
monthly billing hereunder is NINE AND SIXTY-TWO ONE HUNDREDS percept 
(9.62%). The rate ofinter.est applicable to any successive mont1l1y bil!irig period shall 
be 3.00 basis pojl}ts above the previous m.onth's av~~a~e of the ~O-D1!-y LIBOR rate 
aPl?licllble .~ of the billi~& d~te. 

Intere:}t shall be calculated 00 tbebasis of a 360"d~y year for the number of actual 
days outstanding. Interest shall be billed by GMAC monthly as part of the Billing 
Statement and shall be due and payable as instructed therein. In no event shall the 
interest provided for herein exceed the maximum pennirted by law, \vruch the parties 
recognize may change from time to time. If acceleration or other events cause the 
interest contracted for, charged or received to be in excess of the lawful maximum, 

GMACl'orm ERLCLI 
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Borrower will receive credits so that the interest will comply with the law and in no 
eve~t will the interest contracted for, charged or received exceed the legal maximwn. 

This rate will not be subject to any Wholesale Incentive Plan reductions, which may 
be currently· applicable to other outstanding loans. 

The 30-Day LIB OR rate is defined as follows: The per annum rate of interest offered 
for 30-day deposits in U.S. Dollars for each day of a billing period that appears on the 
Telerate Screen page 3750 (British Banker's Association LIBOR setting) al 

. approximately 11:00 a.m., London time. The 30-day LIBOR rate applicable to any 
day· on which no rate is published will be the rate last quoted prior to such day. 
Previous month's average UBOR rale will be based on the 30-day Ll~OR quotes for 
the calendar days begipning on the 26th of the mqnth prior to the previous month and 
. ending with the 25th of the previOlis month . 

. Notwithstanding. the foregoing, for purposes of determining the previous month's 
average<>f the· 30-Day LiBOR rat·e of interest lmder this·Agreement, the· previous 
monih's average of the 30~Day LIBOR rate shall be considered 2;00% per anrlmn if 
:uie ·previous month's average of the 30~Day LIBOR i:ate esta,blished at any tiine is it 
figure which is less than 2.00% peT annwn. 
It is und~rstood that GlvlAC will retain the wholesale account of EVliR,ETT 
·CHEVROLET-GEO, IN.C. so long as the loan rernains outsii1riding. If the wholes-ale 
·ac"coUnl is transfeI#d to another finalrcing soiuce, GMAC may, at .its 6ption, (a) 
. declare t4e ):oan balance du~ arid payable, or (b) in<;reasethetate of this lu.an"to 400 

··· b~sis ·poiIitS aboYe the then cuttent previousm6n~'s It:verage of· the 30;day tmoR 
:rare· (as defuied herein) .. In ~b event shall the applicable intereSt nite -exceed the 
m~imum permitted by law. 

(g) Interest Payments. Interest · asshowil On ·the monthly Billing Statement will be 
withdrawn.by. GMAC ·from Borrower's pre-designated accotlIltonthe ·due date 
designated in the monthly Billing Statement Or within five· (5) days after the due daie 
(atGMAC's discretion), via Automated Cleating House ("ACW') withdrawal. 
Borrower will maintain sufficient funds in the account tbcover the ACH.withdtawals 
for interest. 

2. ' $,e-curlty .lllJerest and Coll:iteral Assignment. To Secure (i) the prompt andcornplete 
payment of the Credit Line Advances~(ii) the payment and performance of any and all 
obligations and duties of Borrower of any and all other debts, ohl~gations or . duties of 
Borrower to GMAC now existing or hereafter arising by this Agreement, whether direct or 
indirect, absolute or contingent, or otherwise, Borrower hereby pledges, assigns and grants 
toGMAC a security interest in the following property and assets (the "Collateral"): 

. <>MAc FOrm EU .. N .. I 
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• 
1n all of Borro\ver's accounts, chattel paper, documents, instruments, general 
intangibles, contract rights and leases :lDd leasehold interest, now exi3fing or hereafter 
arising, and in all proceeds thereof; and 

GMAC F~ f1\LC.Ll 
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In · all of Borrower's inventory, including vchicles, fie,,, and used, equipmcnt, parIs 
and materials used or consumed in Debtor's business, either now owned or hereafter 
aCfJuired, and wherever located, either in possession of the Debtor, a warehouseman, a 
bailee, ~r any other person and all products thereof and all proceeds thereof; and 

1n . all Borrower's equipment, including machinery, office equipment, fIxtures and 
trade fIXtures, together ,~ith all patts, fitti"ngs·, acc"CssoJ.:ies, special tools, renewals or 
r~placemenl of all or any part thereof,eithel' now . owned or hereafter acquired and 
wherever lo·cated and all proceeds thereof. 

Borrower shall execute and deliver to GMAC one or more agreements; documents, and 
fInancing statements, in form and substance satisfactory to GMAC, as may be required by 
GMAC . to. grant imd maintain a valid, perfected first lien or security interest in the 
Collateral. 

3. lI:mdling 0"[ CollateraL With respect to the Collateral, Borrower shall: 

(a) 

(b) 

(c) 

maintain; secure and prote\::tit from djminution in value; and 

keepi~ free and clear or the claims, liens, mortgage,pledge; encumbrantes, security 
. interestS and nghts of all others; and 

pennit GMAG fulJ arid compieteac·cess to it in order to inventory, inSpe~tand '!udit 
it, inclu(Iiiig reyrewofBotrowet"sbooks and records pertaining thereto; $d . 

. ."' ..... . 

(d) ·inSlire it against : ail- risks in such . amountsimd wfth a ca.rrie-r and (Ieductibles 
acceptable 10. GMAC. Such i~uiailce p~ficy shall name GMAC as loss payee, to the 
extent of its in:terests therein and shall contain a cancellation provision only upon 

'thirty (30) days prior Written notice to GMAC. 

(e) have good and marketable title to alJofiL 

4. IDghtS. and- Remedies of GMAC, Upon the occurrenCe of any of the foIlowiJig: (a) a 
default by Borrower iri the -payment, . performance or obserVance Of any obligation or 
covenant under this Agreementi or ~der any other agreement ~owor hereafter entered iuto 

. willi GMAC; (b) the institution of a proceeding in bankruptcy, receivership tlr insolvency 
by or against Borrower or its property;. (c) GMAC d¢ems itself jnsecurebased on 
knowledge of any .event, occurrence, circumsiance or fact nOfdirectly caused by . GMAC, 
wh~ch in theri;asonabJe judgment of GMAC will ba~e a material adverse effect On the 
Collateral, or · on the coHe~tion by GMAC under any ~anty ofth~ obligations of 
Borrower heretlOder or if any substantial portion of Collateral is in danger of misuse, loss, 

seizure or confisc~tion; GMAC· may take inimediate possession of Collateral without 
demand or further notice and without legal process. In furtherance thereof, Borrower shall, 

if GMAC so requests, assembLe Collateral andrhake it available to GMAC at a reasonable, 

OMACFona ERLC-Ll 
(IQI2OO() -8-



. . • 
convenient place designated by GMAC . . GMAC shall have the right, and Borrower hereby 
authorizes and empowers GMAC, to enter upon the premises wherever Collateral may be 
and remove same. ]n addition, GMAC shall have the right to exercise one or more of the 
following remedies: 

(i) 

(ii) 

institute proceedings to collect all or a portion of the Credit Line Advances, and any 
accrued or unpaid intel:est, and to recover a judgment fof the same and to coHect upon 
sllch judgment out of any properly of theBQITower wherever situated; 

to offset and apply any monies, credits or other proceeds of property of Borrower that 
has or may come into possession or WIder the Gontrol of GMAC against any amount 
owing by Borrower to GMACi . 

. (iii) sell or lease the Collateral, or any portion thereof, ~er five days' written notice at 
pl)blicor private sale for the accOlmt of the Borrower. 

(ivy demand retUrn of all checks i~sued to Borrower. 
. . 

. 5. Limit of Li~bmty. GMAC shall ~se its best efforts in h~dling the Automated' Clearing . 
Ho1.lse CACE£") , Credit Line Advance and ACH princ\paf repayment ttild \Dierest payment 

. processes, but shall not be liable, to Borrower, exc,~pt fora~tsQr omi$sioijs by GMAC 
, which c<mst.itu\e gross negligence or wiJifulnegleC;l In no event $b~U GIVIAC be: liable for 
~y<Jel~y in tl'mlsmitting 'ACH" Credit L~ne Adva!)ceS or ACHp~i~cipaI tepaYIllen~ or t:"::') 
iilte.restpi.tym~ntS di.)e to eqwp~ent, corrm!i.m.icatioQ o,r electt9mcl'aHwes ,or <illY' other "',,:-.,' 
cause beyond GMAC's reaSonable control. In ®y and ~U events~ the liability of GMAC 
sh.iIj n~l exceed an anlount equal to the actuljl doUar amolll1t pf 'Qle processing entri~s 
whjch are the, s.ubject of the 'claim and ~here sha.ll be no Habi.lity, of GMAC for incidental, 
cOh!5equential or pUnitive damages: 

, " 

6. , Terminatil)n. This Agreemenf is effective until termi,nated upOn the earlier of any ,event 
described in subparagraph 4(a), 4(b) or 4(c), or thinYday~ afi,er receipt of written notice of 
termination sent by either party to tbe other. -AU rights and remedies ofGMAC or duties 
and obligations of :aorrower extantupon t~rininationofUUs Agreement sha.11 continue in 
nJIl forte,arid effect until all obJigatiolls are paid in full. . ' . 

7. Suspe~sion. " GMAC may, ioits sole and 2.bsolutediscretion and judgment, illcrease, 
~ecre~<:, cbange, or su.spend its opligatiol1 to make A!;ivances und~r the Lin~ of Credit. 

8; Notice' and,W.aiYers. The Borrower agrees,jf tbis Agreelllcnl is placed in the hands of an 
attorney for colkction, to pay reason4bl~ leg&} f~ whethyr suit he brought or not and then' 
through trial ;md aU level3 of appeals and to pay all costs of collection (jS permitted bylaw. 
The Borrower hereby waives notice of pr(!Senitp~nt" presentment, n<;5tice of dishonor, and 

demand. TheBorrower further w~iv.~ rig~ls to trial by jll.ry of any and all matters 
relaling.in any way to this instrument to the extentp~rmitted by law. The Borrower 

GMAC F~ EllLC-LI 
(1IVlOOO) -10-



~----~-- ---

aclrnowledges that they have consulted with counsel regarding this section,;md each 
and every other section of this instrument. 

9. Rights and Remedies Not Waived. No course of dealing between the Borrower and 
GMAC or any failure or delay on the part of GMAC in exercising 'any rights or remedies 
hereunder shalI operate as a waiver of illly rights or remedies of GMAC and no single or 
partial exercise of any rights or remedies hereunder shaJloperate as' a waiver or prt:c1ude 
the exercise of any other rights or remedies hereunder. ' 

10. Complete Agreement. Except as otherwise provided or referred to herein, there are no 
other agreements or understandings, either oral or in writing, between the parties affecting 
this Agreement orrelating to any:' of the subject matters covered by this Agreement. No 
agreement between GMAC' and Borrower which relates to matterS covered herein, and no 
change in, addition to (exceptthe filling in of blank lines), orerasm:eof any printed portion 
of this Agreement Will be binding unless it is apptoved jn a written agreement eXecuted by 
a duly authorized representative of each party. ' ' 

'II. Severability. Any provision hereof prohibit~d by law shall be ineffective to th~ extent of 
: s~ch prohibitions without jilvalidating the remaining p~ovisions hereof. ' , 

'12. Governing L:l'i)'. This Agreement sh~ll be construed in accordance with ffild govemed by, 
'thela\.ys of the location 01 Boftower's 'principal place of business . 

. NOnCE , IS iIliREBYGIVEN THAT ORAL AGMEMENTS ' OR ORAL 
, COMM:i'11V.m'NTS TO LOAN ,MONEY, ~T.I!:ND CREDIT, QR TO FORBEAR FRQM 
,ENFORCING REPAYMENT OF A DEB"T ARE NOT ENFORCEABLE UNDER 
WASH1NGTONSTA.TELAW~ " , ' " 

IN WITNESS 'WHEREOF, each of the p~lies has caused this Agreement to be executed by its 
, , 

duly authorizedrepIeSentative effective the date first above written.' 

GENERAL MOTORS ACCEPTANCE 
,:CORPORATlON ("GlYJAC") 

lts: 
~~fMl\ 

GMACfonn ERLCLI 
(1012000) -11-

EVEREIT CHEYROLltT-GEO,INC­
("BORR 

By: 

Its: 
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·' .~r', ,, . 

8llA."0II.S "Il1liOVGHOtrT 
TIIF. .... 'ORLD. 

~. J~rLReggn}ls 
Ever,ell C,hey~olct, Ji)~. 

13'0.0 Evergre<m Way 
Everett, WA 982i)) 

G"" "l\.cK A . 'C" '., ial' · , .. JV.Lf"( ',: Finane·" .,.: . HeNle es 
5208 Tennyson P;a-.:kway. $Ie 120 

Phlno. TIC 75024 
800-343-454.1 

RE:' Everett Chevrolet, lnc, ("Deal~rship") 

DcaI' Mr. Reggans: 

L'\EClfJiVF.· Ofl~cts 
O£TRorr 

This Jetter t;onfirms the' conversatIon bct\ve'eJ) yQu and G.MAC :on Novc'lltber'2'l, 2.008 regarding the 
Dealership;s failure to meet 'all of the requirements as stipulated in a lettcr sent to you by GMAC dated 
Jidy 3'0; 200&. lnthar letter, GMAC requin,d the; foill;)wing in order to continue tbe finaJlclog 
aria~rg6ments' between the Dealership'and GMAC 

By no Jatcr thail October 30, 2QQ8, (I)) um:tlGumbe'rcd capital injection 01'$800,000 must be made 
into rbe Dealership., . , 

• By no I~te~ thanO<:tober 3.0,2:00S, the persoolj] gua:railtY of John Rcgg:ms of all ob]i,gations of . 
the Dealership (0 GMAClllUst bepro-vidCd to QMAC l\$ additional security. 

• ' As always, the De.alershipiiiusi temit payment-for vehicles "t:aithnlily ,1l1d promptly" upon their 
's,11e or lease, as requiIed by the Dealership's' Wbolesale Security Agreement with GMAC. and 
strictly ,comply with aJl provisions of the Wholesale Security AgreenicnL 

As of the date of rh is knee 

GiyfAC has rcceived unencumbered funds in the amount of $500,000, 
The personal guaranty of John Reggnns of a'll obligarionsof the Dealership to GMAC has not 
been received, ' 
The Dealership has nor remined payment for ve11icles "faithfully and promptly" upon their , Solie 

of lease, as required by the Dealership's Wholesale Security AgreClneJlt with GMAC, as proven 
on fOUf separate wholesale inventory audits comjlleted on August 22,2008 (17 ol.ilOf 22 sampled 
vehicles), September '1, 2008(7 Oll! of 16 "ehicles ' s3mplc:d), September 23, 2008 (9 out of J 5 
vehicle sampled), and October 27, 2008 (5 out ofU vehicles sampled), 



'" 
-.' 

The personalgua~an.ty ofJohn Reggans oraB obligations of the Dealership 19 GMAC (document 
enclose<;l for signature); 
An uncllcumberedcapital injection of S300,OOO.OO into rhe Dealership_ 

If the pcalership is unwilling or unable to comply with the above requiternentsj GMAC may sll~pend or 
terminate ibeDealcrsbip's whoJcsah: credit lines. 

NotwithstandiJ)gthe fOFcgoing, -the Dealership's cr(:dit Hnejs-SJibj~ct. ~pthe ~greein'eljtSifndei \vVicih it 
was ext~nded. GMAC -.financing is dem-and financing ora d.iserelionary nature and "tbus rnaybe 
modified, suspended or term.inated at G~C's election, in hs sole, "abso·)ute discretion. 
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12/09/2008 20:01 42535588_J EVERETTCHEV PAGE 02 

EVERETT 
CHEVROLET 
~ 

------------GMAC, please floor the following new units to Everett Chevrolet, Inc.'s floor plan; dealer 
#0585 

Year Model VlN 310Amount . Flooring % FPAmoum 
2009 . Silverado 1050J~G $32,682.13 97% $31,701.67 
2009 Silverado 104723 $32;570.03 97% $31,592.93 
2009 . Silverado 108076 $31,150.73 97% $30,116.21 
2009 Silverado 116477 $33,990.23 97% $32,970.57 
2009 Cobalt 135500 $16,044.65 97% $15,563.31 
2009 HHR 557610 $19,624.80 97% $19,036.06 
2009 HHR 538226 $19,161.60 97% $18;586.75 

. . 

After flooring the above Units, apply the proceeds to the following floor planned unIts; 

VIN: FP Amount: 
802742 v $17,975.00 
117580 v $13,895.00 
245065'/ $26,619.23 
J01629 v $12,595.00 
300.916 {/ $27,295.00 
135330 v $31,375.68 
375480 t/ $10,068.75 
202620;/ $7,195"00. 
256554 ,/ $26,779.88 r.vt 
268217 ~ $18,595.00 {\> ?,",l~ b.c»:>-r- ~ It rZJ 2(,· . rfw\A~",:~ 

.~ , 
,flU61UJ:, • 

114711 .]( $30,728.90 ()4. \o'i:j \.,.> I ~ U <" ,-k \v ~ . iJ-~S> '% 
<R.q=.,.~ 

_ __ ~ _ ___ ---''J.,1GG54-)lC)IC----$3;59s.ao ..,...:>\. ~ '-< ~ eA--o-c.lL- f) 

1S88781( $19,695.00 ... ~ t:. 
267072~ $17,195.00 

.--

GMAC 000679 
CONFIDENTIAL 

7300 EVERGREEN WAY· EVERED • WASHING10N • 98203 • PHONE (425) 355-6690 

12/09/2008 TUE 21 : 08 [TX/RX NO 9572) ~ 002 
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01-14-'09 14:35 FROM- T-392 P~02/006 F-G2R 

2 

3 

4 

5 

6 

7 

8 

9 . 

]Q 

11 

12 

13 

14 

15 

IN THE SUPERIOR. COURT OF WASHINGTON 
<;:O~TX OF SJIOHOMI9H 

GM1\C, A Delaware Corp9r&tion · 

PLAINTIFF , 

VB. 

EVERE'l'T CHEVROLET, a pel-awa;re 
co'rpora t ion 1 and JOliN R:E(39~B 
an~JANE_bOE REGWWB ang 
t.heir marit.€l.l cQrnlJ\\Jnity 

No. 08-2-10683-5 

RE.ST~INING ORDER 

16 II_~~ ________ ~ __ ~~D~:E~F~E=ND~-~AN~· ~T~S~' ___ J-~ ________ ~~~ ____ ~ ____ ~~ 

]7 

18 

19 

20 

This matter came b~fore theC.ourt on January 14th, 2009. on 

GMAC (hereinafter GM1\.C) Motion for a Te.mJ?orary R€lI~training Qrdt';!T · 

against DefendantB Everett Chevrolet and John Reggans & Jane Doe 

21 Re.ggans (hex_einaf.ter Defendants) and Order to Show CllUBB • 

. 22 Defendante received notice of · the hearing . by phone, fa .caimile 

23 

24 

25 

and electronic message on December 31, 2008 ... 

RESTRAINll-IO ORDER-1 Adorno Y068 Cilley DIlhlhoda 8t Qadri 
:!340 130 11-0 A.vo lfE #D~)50 

Bellevue, WA98005 
(,,25) 869-4040 Pax (425) 869'40[;0 



... 

: ............ ".01::j"4-..:~·09·"1;F36····FROfF··· · ··· · ·"···· ................................... : .................. ···············t:.}gi···P003i006·t::Bilr-···:·······, 

2 

3 

4 

5 

6 

The Court heard oral argument 6f counsel for the GMAC and 

counsel for the befendants _ The Court considered thepleadingB 

filed in thie aotion and : the following evidence including the 

Declaration of GMAC Officer, Mr. Pedram Davoudpour and the 

supporting conversion worksheet. Furthermore, GMAC haaalrea'dy 

7 posted 8 hohd with court in the ai"ncJtlnt: of $2,000 I boo, 

B-as"ed dn t.he argument o"t counsel and lhe ·evidence 

9 preaented, the Court finds that the OMAC is in danger · of losing 

10 

11 

1f 
13 

14 

theirprbperty and their remedies under the securi ty " agre"ement 

signed by Doth parties and the Court finds that the l'emporary 

Reatraining Order entered on DeceTiiber 31, 200eprovided rellied'iea 

. that were too restrlctive upollth6 DefEmdants. 

Bet forth above,. IT IS HEREBY ORDERED: 
15 

16 1. GMAC'a motion is granted.with mOdification aa outlined 

17 below_ 

IE 

]9 

20 

21 

·22 

23 

24 

25 

2. Defendants (with the exception of Mrs. Carmen Reggans) 

their- agents, serV<1nts, employees, and <111 p ·ersone in active 

concert and participation wit"h Defendants who receive actual 

notice of' thia order I EIre enjoined from encumbering or 

concealing any of the vehicles or other property in which the 

GMAC haa a security interest. 

RESTRAINING ORDER-7 Adoroo YOG8 Caley Dehkhoda 8r. Qadri 
:1340 130lh A-re ME ,D'150 

BeJlavue. WA 98005 
(4t!6) 869-4040 Fax (425) 869-4080 



! 

01-14-'0914:36 FROM-

1 3. De.fendants shall immedi·ately make available to 

2 . Pla.intifE all recorda of vehicle sales as well as buyer orders, 

3 

4 

5 

6 

aulee contracts, service agreements, and bank recorda and. cash 

journll.lg. 

4. Defendants (with the exception of Mrs. Carmen Reggana) 

7 . their agente, servants, employee.a, a .nd a .l J. pe.rsons ~re enj oined 

B from removing, ej ectiJ)g, or forcibly evicting GM}l.C' B personnel, 

9 employees, agents, andq;r collateral spec:i.ali~t agents .. GMAC 

10 shall hBve access tq the· dealership at a loc.ation desi911a~ed by . 

11 the de.alerprinc;ipalaJ)d ll.ccess to . all rElCorqs where recorda can 

12 

13 

.14 

·~~~:!?l~.~·s~~~~(~~~\:~~;:((El:fH~t~.,~l~1 ~~~b.'VA~.: 
d . ~. GMAC shall p'.Q~t . 8 hpnd Wl.thtl)~ c .ourt .1:11 the ·amoul1tof 
-t'il s--:J ,17" O. 0 t1 . . 

15 
$n~ . 00 for the paymen~t:. ·of COSts and damages. Which may b.e 

16 · incurred by any pllrty found to be wrongfully rea trained j:,y this · 

17 ·orc1er. 

18 

amount, 19 ·the 

20 
whic.h ay 

21 
r trained b 

party 

Qrder. 
22 

23 
7. This temporary restraining order shall expire January 

24 22, 2009. 

25 

Adorno yo~. CIlley Pe~~o(l8 & Qa~1 
2340 J3oo.Ayo NE I.D-J60 

Bellevue, W 1\ 98005 
(4:15) 869'40 40 Fax. (425) 869-4050 



01"'"14-'{ij9 14:16 FROt1- T-30'2 P005/0~6 F-028 

2 

3 

4 

5 

6 

7 

7. Vehicles may be Bold with the understanding that GWl.C 

shall receive the proceeds, with th~ exception of dales tax, of 

warranty contrzlct6 and eervice contracts and dealer ahall 

receive eighty percent (80%) salsa profit per vehicle 

transaction. 

8. GMAC shall honor dealers sales release privilege that 

8' was in place prior to December S, ~mOB. 

9 

10 

1l 

12 

JJ 

14 

19 

9. Cash sales proceeds are due immediately. 

10. '.Deal ership' op;;u;t:fiJaoo'ou~e.sh'dlJ: be fully reiuat:ated' 

and, removed frOID C.O~D. ot;atuB. 

11. 
\ \ C\. 
1.1. 

DealershipshaU hb~dall '~, keysOl1«~:/'~. 
Gil\!\ c.. ~ " \\ "'t) \~ ~\\~ ivy) M SO' ~ _ , 
Deale'rehip will not sell any vehicle ~or ' Bales 

20 Prosented by: 

21 

24 

25 

Adorno YeGS Caley Dehkhoda & Qadri 

Att.orney for Plaintiff GMAC 

RESTRAINING ORDER-<I 

H ti Yn it? 4 .i) c !,k:./wbt . Jfr.· I~ 
W.I {3 IJ =11<5/1 3}' 

Adorno YOH Coloy Dehkhoda & Qadri 
~"IO 130lh Avo NE ID-lfio 

Bellevue. WA 98005 
[<125) 869'4040 Fax (<1:16) 869'4050 



··················0Fiip·fi~f·14:j7·--·FR0i1.:.········ ·· ··· ....... , ........... .................... ... ........... . ·········· ·······t:.·30i···P006l006··f.:02S·--····· 

2 

3 

4 

5 

6 

7 

Copy Received and Apprqved for Entry: 

MARSH MUNDORF PRATT SULLIVAN 
.+ McKENZIE, P.G.C 

8 eeler, Jr.. ESQ. 

Pennsylv ill. .Bar NO. 22443 
9 Co-Counsel for pefendanta 

10' 

11 

.12 . 

13' 

)4 

.. 15 

16. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Adorno Yo" Caley Dehlhodn 8< Qadri 
23<10130'" Ave N£ .tD'150 

lIellllvue, WA 98005 
(425) 869-4040 Fax(42S) 869-4050 

~. 
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Dealership Name: 

AUDIT ACTION ITEMS FOR DEALERSHIP 
EtI£77...E71 ct-fi!i/_CO/ltact at Dealer: 

----~T-~~~--~ 

I 

I 
1 
i 
~ 
;! 

1 
;~ 
H 
;i 
" .~ 
1\ 

~ 
a n 

-.' .--.-... -------.- .. --.-.------.- L ,~ 
. .tl -------._------------- -' ----,--

1---"1-·-·c-~-·----+--------------------------~---------~-----------------··.----- I 
R 
11 
\! 

.~ .• ----. _i__-"_='-.=-:.;.-"-:- • ..,)~~~rl.'7!:t~~-.fJ::~ .. l-ll--:~.~.~---- -.. ---._. ___ ... _. __ ..... _ .... ________ . ______ .. 
_ . .,;;~-=.',,-=-= .. --J<><:c-''-:'-''---y-'''- _ .u.LjLL! . -_~-'~":;:'",-!:: .~':::U.'.= ____ .. ___ _ . __ . . ____ .. _ ._ • .. , __ . _. _____ . __ _ 

'-'1 
:, 1 

d 
ti 

P , 

.~~~-.-.~-. ------~.--~-. ,-
-------.-.. --f--------- . -.-----------C....-:~--- .. - .-------.. ~~- ... __ .~ , ___ ~. ______ .... _____ .. .. __ . __ .. .. -.,." .... .. _' ... . _ .. 

Received by Dearer::~~~~U-E:.~'JL:...-__ _ 

GMAC 003063 
CONFIDENTiAL 

~; 
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. 
. i 

PURPOSE/REMITIER: EVEREIT C. ,ROLIn-

CASHIER'S CHECK No. 3374500611 
DATE: DECEMBER 09,2008 

PAY NINETY TIIREE THOUSAND FIVE HUNDRED FlFTY SEVEN DoLLARS AND ()() CENTS 

TOTHE 
ORDER OF: GMAC 

O()S - 9.b"6 9 S 
Location: 3374 S EVERElT Al..BERTSONS 

u.s. Ibn.\: ~ As.socUrioD 
·M~is. MN S}4lIO c.L~ 

~JE-- c 
OIYS os«; .:> 

CASHIER'S CHECK 

$ 93,557.00 

NON NEGOTIABLE 

AUiHORI2[O SIGNA "lURE 

No. 3374500611 
DATE: DECEMBER 09, 2008 

PAY NINETY THREE THOUSAND FIVE HUNDRED FlFTY SEVEN DOu.ARS AND·()() CENTS 

$ 93,557.00 

TO THE 
-", ORDER OF: GMAC 

PURPOSE/REMITTER:. EVERETT CHEVROLET 

Location: 3374 S EVERETT Al..BERTSONS 

u.s. B.:dI N~icmJ A.s.sclcUIion 
Mmc..poIis. MN ~S4W . 

93-38 

929 

.929 
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1" 
v-- fN .. 70 

/ MtpC.7 
v1~t/11 

-;/' 1j~71 II-
-r 
tr1 

t/1('1'J~ 
/'DO'-lll It­

Y j)9C.~o 
y'(/);n :JA. 

I 

r1 
-1 
"1 

V rr;,;)1{ It 
Vro37;)/f 

-1 
r1 
1 . ~ 'i'D'fI:JC­

/CjDOt{lP JJ1 
. /"" 

I ./Dlv?5 

v' 9 ~ I '-Itt-'1 

TO: GMAC 

Please floor the following units onto Everett Chevrolet, Inc.'s floor plan: Dealer number 
05a!> 

Year Model VIN AWV· Floorina % FP Amount 

2008 Express Vim 118982 $20,037 . .50 80% $16,030.00 

2007 Sonata 259944 $10,300.00 70% $7,21Q.00 

2003 Jetta 076903 $7,650.00 70% $5,355.00 

~J-Piclo6{J- , 7~ M6 M34583 $10,OOO~00 70% $7,000.00 

2007 · Colorado 197234 $12,900.00 70% $9,030.00 

2008 Canyon 161952 $13,100.00 70% $9,170.00 

2003 Sante Fe 434123 $6,700.00 70% $4,690.00 

2006 Silverado 204140 $12,000.00 70% $8,4{)0.OO 

2004 RX300 063~7 $18,000.00 70% $12,600.00 

2004 Rendezvous 589343 $7,500.00 70% $5,2S0;00 

2004 Taurus 196429 $5,500.00 . ·70% $3,850.00 

2004 Impala 214968 $9,000.00 70% $6,300.00 

2006 Mustang 265922 $10,250.00 70% $7,175.00 

2004 S60 <- 347398 $14,200.00 70% $9,940.00 
~ 

MileaQe 

5 

30,687 

54,086 

40,865 

24158 

16,945. 

GS,963 

29,712 

52,335 

51,264 

51518 

75575 

25,230 

48,700 

Further, pleaSe apply the proceeds and cashiers check in the amount of $88,756.61 to pay 
. off the following hoor plan units: 

V1N' . 

227340 
009398 

127454 

140568 

178438-

- 212665 

755513 

133991 

220150 

365622 

GSs-

$31,641.45 
$16,792.50 

$12,895.00 

$22,800.80 

$25,317.63 

$34:~57.03 
$6;030.00 

$27,056125 .. 
$9;468.75 

. $14,595.00 

~03 (p~ 

t 0'-l1;;Z l> 
D«'("7Q 

5'0/3 I 

10073 
¥O;::Jo 7 
eCj(,'i ::l~ 

tOhl;,l/A l 
'fo~lJvlJ 
J-CJ57t" 

. . 
2?8' 754 (P/ 

GMAC 003087 
CONFIDENTIAL 

.L .. -::' .. J ';J. .. 1 7300 Evergreen Way PHONE (425) 355-6690 
Toll Free (800) 628-4161 

_c " ,,~ T ~~~~~~~0 



R. Ex. 52 



Everett Chevrolet Sold out of Trust Worksheet - 117109 

VIN FPAMOUNT SEll DATE DUE DATE 

219221 $5,606.25 12113/08 12118/08 

260087 $24,786.90 12113/08 12118/08 

222212 $9,28125 12113/08 12118/08 . 
32375!l $17,899.35 12/14/08 12/18/08 

116753 $9,095.00 12114/08 12/18/08 

181295 $37,508.43 12/14/08 12/18/08 

237294 $15,195.00 lL114/0B 12/18/08 

A62037 $10,068.75 12115/08 12/18/08 

1693111 $42,379.50 12115/08 12118/08 

233157 $31,095.15 12116/08 12/19/08 

015652 $12,780.00 12116/08 12/19/08 

210880 $6.695,00 12116/08 12/19/08 

239757 $24,224.85 12/16/08 12/19/08 

223208 $37,036.43 12/17/08 12122108 

215641 $7595.00 12119/08 12124108 

218126 $40.384.20 12120/08 12126108 

107642 $14,895.00 12122/08 12126/08 

317734 $23,883.58 12/23/08 12/29108 

197097 $22,008.95 12/23/08 12/29/08 

239255 $24224.85 12123/08 12/29/08 _ .. •.. -.. , .--.---, .. -'. - . . . , " -_._- --_._---_.-

A55133 $14,887.50 12123/08 12129108 

182006 $10,237.50 12/24/08 12130/08 · 

243132 $36,021.78 12124/08 12130108 

238294 $37,606.40 12/26/08 12131108 



140658 $9,895.00 12127108 01102/09 

188989 $47,895_55 12129/08 01102109 

191791 $44,227.40 12129/08 01102109 

239513 $24224.85 12130/08 01105/09 

222523 $25,751.55 . 12130/08 01/05/09 

273424 $19417.10 12/30108 01/05/09 

124749 $19,867.00 01/01/09 01107109 

171189 $24,853.33 01/01/09 01/07109 

145673 $47,244.40 01106/09 01109/09 

33 . $778,774.80 Total Due 

$171,820.43 Due 12118108 

$74,795.00 Due 12119/08 

$37,038.43 . Due 12/22108 

$7.595.00 Due 12/24/08 

$55.279.20 Due 12/26io8 

$85,004.88 Due 12/29/08 

$46.259.28 Due 12130!08 

$37.606.40 Due 12131/08 

$102.017.95 Due 01!021D9 

$69.393.50 Due 01/05109 

$44.720.33 Due 01/07/09 

$47.244.40 Due 01/09/09 



R. Ex. 54 



Repurchase Units (New) (1)' 
Non Repurchase Units (New) (2) 
Unknown (New) 

Used (3) 

New 
Used 

Revolving line of Credit (4) 

New (5) 

Summary Report Everett Chevrolet 
Asof March 20, 2009 

FLOOR PLA"N INVENTORY 
Principal Amount 

Units Ow.ed 
74 $1,818,191.19 
34 $1,118,146.18 
1 $54,433.88 

Suotota/· New· 109 $2.990.771.25 

72 5669,129.69 

Total 181 $3,659,900.94 

SOLD OUT OF TRUST (SOT) 

23 $476,423.12 
13 $131,685.16 

Total: 36 $608.108 .28 

.LOANS 
$708,000.00 

Total $708,000.00 

IN TRANSIT 

22 $674.629.80 

Total $674.629.80 

Total Obligation : $.5,650,639.02 

Total Obligation Less In Transit vs. Collateral Value $4,976,009 .22 

'Collateral Value Expla lnallon' 

Valuation' 
$1,818,191.19 
S776.851.00 
$54.433.68 

. $2.649,476.07 

$738,350.00 

. $3,387,826.07 

$0.00 
$0.00 

$0.00 

$424.348.85 

$424,348.85 

$674.629.80 
$674,629 .80 

$3,812,174.92 

Variance 
SO.OO 

($341 ;295.18) . 
$0.00 

($341.295.18) 

$69.220.31 

($272,074.87) 

($476,423.12) 
~$131,685 . 16) 

($608,108 .28) 

($283,651 .15) 

($283,651.15) 

so.oo 
so.oo 

($1,163,834.30) 

1) New Inve!"'oloty 'Repu~c."J$ft U~it'l: Collateral varue is 1;1 (Obligatlon:CoJla:eral Vatu.} band on r:epu~chis .• guldelinu establlaned by GM :2008 and 2009 modlr·year units 18SS than 300 miles 
thai were invoiced '(Ie.- S8,Olamber 1, 2007). 

2) New I."wer.!ory (No~ .~()?\,;fc."'aS8 lJ."its): Collate,al value i. based on ayoragl whol,sala v;lwI establis!"\ad by GM~C auction valul(sl baud Of1 makl , model, condition, and milas of lUefI uni!. 

J) Usee Inye:'l~o",y :(. iocfec ; is :,asec 0:"1 Black Book :'cr.an" \M"Iolesale Value as of 3·~ ~.09. 

'l Revolving Li."":8 0' C~,~i ~ ' Co l~a~er.l valuers band on tne following tar.giblilana!1 or Ever'l! Chevrolet, Inc. IS reponed on th. January 31 . 2009 Operating Report Partl end Accessories of 
S399.558 (scaleo 6~'''' ;_ r:o~ i ;J ,.,..e ·.,t 0= S~ 3,302 and FlxtW" of $122,869 {scaled 8SG/,1 arid' Black Book Vaiul of non·troored und inventory at Deale"hip, as of 3·20·09, Of $244, lOa (no seating). 
Anel scaling is :a.sec' t),., .... . ::c,' .. widl GMAC Icaling guides f~r liQ.uida:ing I1ke assets, 

5} I" Traf'lS il I,.;r:;:s a:o assu:":':QC: I:: ~c f:..:!iy rs,Pwrchased by GM. 



Everett Repurchasable New Vehicle Inventory 
March," 2009 ; 

VlN Year Model Note Date Days OS CurrenlOSB Valuation Milea~e· 

lGCEKl4C48Z238659 2008 SILVERADO 03I04I08 371 $24,224.85 $24,224.85 6 

1 GCEKl4C28Z238420 2008 SILVERADO 03I04I08 371 $24,224.85 $24,224.85 7 

1 GCEK14C68l238033 2008 SILVERADO 03I04I08 371 $24,224.85 $24,224.85 11 

lGCEKl4C28Z237896 2008 SILVERADO. 03I04I08 371 $24,224.85 $24,224.85 14 

3GNEC12J08G245596 2008 AVALANCHE 03118108 3S7 $32,412.48 $32,412.48 28 

1 GCDT33E388221283 2008 COLORADO 06I05I08 278 $25.209.00 $25.209.00 33 

lGNFK 16328J2256S7 2008 KI500 04J04J08 340 .$53,142:70 $53,142.70 47 

2CNDL037186309069 2008 EQUINOX 03I3G'08 345 $29.240.73 '$29.240.73 70 

1 G1ZJ57748F296064 2008 . MAlJBU 07/15108 238 $26,402.60 $26,402.!lO n 

lGCGG25C781118982 2008 EXPRESS VAN 12111108 89 $16,030.00 $16,030.00 80 

lGCDT13E288174381 2008 COLORADO 05I05I08 309 $24,891.53 $24,891.53 100 

1 <';1ZH57BXIW29471 0 2008 MAlJBlJ 08128108 194 $21,816.03 $21.816.03 198 
' .. 

lGNFKI6398R167130 2008 Kl500 12131108 476 -. .. '"'-$'19,331 .03 $49.331.03 258 

; . 
lG1ZJ577X8F266938 2008 MAlJBlJ 06112108 271 . $26,033.28 $26;033.28 295 

lGCHK53609F114097 2009 SILVERADO 11103.'08 127 $44.950.60 $44.950.60 4 

lGCGG25C091120266 2009 EXPRESS VAN 10124108 137 . $24,343.93 $24.343.93 4 

lG1ZG57B59F191244 2009 MALIBU 11/30108 100 $21.714.33 $21,714.33 5 

lG1ZG57B594197818 2.009 MAlJBU l1114JOO 116 $21 ,714.33 $21.714.33 5 

KL1TD66E59B381179 2009 AVEO 10131108 130 $12.181 .08 $12 ,181.08 5 

1GNFK26389Jl08009 2009 Kl500 10109108 152 $51,341 .83 $51 .341 .83 6 

lGCHK59K29EI14256 2009 SILVERADO 11I03I08 127 $36.461 .65 $36,461 .65 6 

lGCGG25C691134091 2009 EXPRESS VAN 11121108 109 $24.343.93 $24,343.93 7 

lG1ZH57B794201588 2009 MAliBU 11118108 112 $22,765.58 $22.765.58 i 

-. 
KL HD66E89B309862 2009 AVEO 07120108· 233 $15.117.23 $15.11723 7 

-. 
KL1TD66E39B378376 2009 AVEO 10131108 130 $12.181 .08 $12,181.08 7 

KL lTD66EX9B379024 2009 AVEO 10130J08 131 $12,265.63 $12,265.63 7 



KL HD66E89B393679 2009 AVEO 11119108 111 $12,181.08 $12,181.08 7 

KL 1 TD66E5SB396877 2009 AVEO 11114108 116 $12,181.08 $12,181.08 7 

KL 1TD66E59B396930 2009 AVEO 11/19108 111 $12,161.08 $12,161.08 7 

lG1Al<16H597135700 2009 COBALT 08l29I08 193 $15,621 .65 $15,621.65 8 

KL HG66E39B310456 2009 AVEO 07121108 232 $16,236.30 $16,236.30 8 

lGCEK29J69Z145219 2009 SILVERADO 12I02I08 98 $31,549.93 $31,549.93 9 

1G1ZJ57Bl9F166515 2009 MAUBU 11/14J08 116 $25,317.83 $25,317.83 9 

KlHG66E39B311204 2009 AVEO 07I20I08 233 $16,320.85 $16,320.85 9' 

KL1TD66E79B320593 2009 AVEO '07126108 225 $13,69323 $13,69323 9 

Kl1 TD66EX9B401605 2009 AVEO 11119108 111 . $12,181.08 $12,161 .06 9 

1G1Al<18H097130243 2009 COBALT 08/22108 200 $15,621 .65 $15,621.65 10 

1GNFl<13099R149271 2009 TAHOEKl500 11121108 109 $39,091.63 $39,091.63 10 

lG1ZH57B194193276 2009 MAUBU 11I06I08 124 $23,275.56 $23,275.58 11 

. KL lTD66E59B378590 2009 AVEO 10117108 144 $12,181 .08 $12,181.08 11 

2CNOl33F796211593 2009 EOUINOX 08/26108 194 . $24,863.38 $24,863.38 12 

1GCGG25C8911Z2718 2009 EXPRESS VAN 10126108 133 $24,343.93 $24,343.93 13 

lG1AK18H597137107 2009 COBALT 08/29i08 193 $15,621.65 $15,621.65 14 

1GCEK29J59Z136544 2009 SILVERADO 11I20I08 110 $31,061.18 $31,061.18 15 

3GNFK32009G144652 2009 AVALANCHE 1112-4108 106 $49,004.75 $49,004.75 15 

KlHG66E19B310455 2009 AVEO 07120108 233 $16,236.30 $16,236.30 15 

2G1WB5~1174601 2009 IMPAlA 101li6J08 155 $23.179.68 $23,179.68 16 

KL1TG66E99B308209 2009 AVEO 07M8I08 235 $16,570.05 $16,570.05 . 17 

lGNEV33D49S110453 2009 TRAVERSE 10128108 133 $44,240.38 $44,24Q.38 18 

1GNDT33S492111876 2009 TRAILBlAZER 10116108 145 $30,089.35 $30,089.35 20 

KL1TD66E59~ 2009 AVEO 07120108 233 $15,201.78 $15,201.78 21 

KL1TD66E19B304082 2009 AVEO 07129106 224 $15,11723 $15,117 .23 22 

KLHD66E09B320533 2009 AVEO 07127106 226 $13,69323 $13,693.23 22 

1G1ZG57B69F172897 2009 MALIBU 10123106 138 $21,714.33 $21,714.33 23 



KL 11D66E29B306035 2009 AVEO 07/18108 235 $15.117.23 $15.117.23 · 24 

KL 1lD66E.398320591 2009 AVEO 07128108 225 $13.693.23 $13,693.23 25 

3GNK:A13Bl9S557610 2009 HHR 12J09108 91 $19.036.06 $19.036.06 26 

1GCHK59K69E 118620 2009 SILVERADO 11/17108 113 $36.461.65 $36,461.65 28 

KL 1TG66E59B3Q8322 2009 AVEO 07121108 232 $16.570.05 $16.570.05 28 

1G1ZG57BX9Ft65404 2009 MAUBU 10115108 146 $21.714.33 $21.714.33 29 

1G1ZJ57B79F175423 2009 MALIBU 10/29108 132 $25,317.83 $25.317.83 29 

KL lTG66E99B308324 2009 AVEO 07120108 233 $16.570.05 $16.570.05 31 . 

KL 1TG66E49B311258 2009 AVEO 07121108 232 $16.320.85 $16.320.85 54 

KL1TG66E198311203 2009 AVEO 07121108 232 $16,320.85 $16,320.85 69 

1 GCCSl99898123218 2009 COLORADO 12110108 160 $19,825,00 $19,825.00 82 

3GCCA85869S53826 2009 HHR 12J09108 91 $18,586.75 $18.586.75 86 

1GNER33069S104710 2009 TRAVERSE 10113108 148 $41,000.13 $41.000.13 as 

1G1ZJ577894189063 2009 MAUBU 10/31/08 130 $27.468~33 $27.468.33 117 

1G1AP18X197125867 2009 COBALT 08J20I08 202 $23.470.38 $23.470.38 120 

1GNEV23079S116578 2009 TRAVERSE 11111108 119 $33,760.05 $33,760.05 144 

1 GCEK2904921 05096 2009 SILVERADO 12J09108 91 $31.701.67 $31.701~67 224 

3GCEK23319G116477 2009 SILVERADO 12109108 91 $32.970.57 . $32.970.57 239 · 

3GNCA 13B09S505921 2009 HHR 09125108 207 $18,997.45 $18;997.45 282 

1G1YY26E885132179 2008 CORVETIE 05I30I08 284 $73,927.48 $73.927.48 7 

TOTAL: $1,818,191.19 $1,818,191.19 

# UNITS: 74 74 

• Mileage BS of March 11, ]009; 



Everett Non-RepurchasabJe New Vehicle Inventory . 

March 11 2009 

VIN Year Model Note Date DavsOS CurrentOSB Wholesale Value (1) Mileage 

1 G lAS58H997135500 2009 COBAlT 12I09I08 91 SI5.%3.31 510.345.00 329 

2CNDL63F396229221 2009 EOUINOX 11I03I08 127 S29.~13.20 S20.127.00 336 

1 GCEK29JX9Z 1 04723 2009 SILVERADO 12I09I08 91 S31.592.93 S23.485.00 409 

lGNE"iI23D89S104570 2009 TRAVERSE 10112108 149 $39.603.08 $30.079.00 423 

lGNE"iI23D89S119179 2009 TRAVERSE 11I20I08 110 S39.603.08 $30.073.00 479 

lGCEt<29JI9Z108076 2009 SILVERADO 12J09J1l8 91 $30.216.21 S23.485.00 534 

lGNFt<23089Jl01734 2009 'AHOE KISOO' 08I22J08 200 .$46.557.18 S32.656.00 545 

lG1ZJ57B99FI77044 2009 MAliBU 10I30I08 131 S25.555.83 SI8.768.00 638 

lGNEV13D79S 108562 2009 .RAVERSE 10124108 ,:;7 S39.182.33 S29.140.00 801 

lGNEV23DI9S122912 2009 TRAVERSE 11125108 1.05 533.258.55 529.890.00 1167 

lG1ZK57718FI81287 2008 MAliBU 09104108 187 S25.414.93 S 19.:iae.00 1309 

lG1YY36U975125527 2007 CORVETIE 08117107 571 $5,.6,2.60 540.651.00 1859 

lG1AS58H097190112 2009 COBAlT 11/05108 140 SI6.681.90 SI0.444.00 2052 

3GNFK12Y97G320797 2007 AVAlANCHE 05107108 307 544.242.76 . $30.090.00 2214 

lGCEC14X76Z315475 2006 SILVE'RADO 09113108 212 $19,291.45 SI5.136.00 2625 

lG1ZG57B29F159600 2009 MAUBU 10128108 133 S20.864.43 S15459.00 3148 

KllTG66E4gB310384 2009 AVEO 11I06I08 232 SI6.236.30 SI0.474.00 3698 

KL1TG66E79B308323 2009 AVEO 11/06/08 233 SI6.570.05 SID 479.00 4015 

1 G1M1J16B167261623 2008 COBAlT llJ06/08 350 S21.708.65 511.031.QO 4407 

lG1ZK577184204675 2008 MAliBU 06/18108 265 . 526,029.68 SI9.123.00 4702 

lG1ZK577284194383 2000 MAliBU 02119108 422 527.167.16 SI9420.00 4799 

lG1ZJ57740F279326 2008 MAliBU 10114108 147 523.616.43 S17.053.00 481,· 

2CNDl53711l6037037 2008 EOUINOX 10125107 502 526.410.51 S16.679,OO 4970 

KlHD66E69B306037 2009 AVEO 11I06I06 235 SI5.117.23 59.658.00 5061 

lGNETI3He8Z243132 '2OG8 'RAILBlAZER 09117108 174 S35.021 .76 526.264.00 5424 

1 GNFK13098Rl 83655 2008 'AHOE KISOO 05l071OB 307 $49,163.25 $36,054.00 6944 

1 G1YV32G43S1 09620 2003 CORVETIE 03114105 1457 S33.624.0I! S21,9OO.00 45171· 

lGCESI4HXSBI16906 2005 SSR 11116/04 1573 539.829.55 S22.800.00 25554· 

lG1YV34U455122440 2005 CORVETIE 04113105 1427 $47.246.28 S29,400.00 26743· 

lG1YV26E365120874 2006 CORVETIE 01111107 789 $61.745.25 541.500.00 18798· 

3GCEC 14Z26G241445 2006 SILVERADO 04/06/06 1069 S17,976.98 57.500.00 60488· 

1 GNE.,3HB62299228 2006 .RAILBlAZER 01111107 769 S35.829.38 SI6,100.00 34678· 

lG1YV26E575126189 2007 CORVETIE 05107108 750 $63,391.38 544.700.00 16184-

3GNFK12Y18G222350 2008 AVALANCHE 09/26108 396 $49.384.43 S33,500.00 15060-

TOTAL $1.118.146.18 S776,851.00 

"UNITS 34 

Variance ;n OSS VS. Wholesale Value 1$341,295.IB} 

I'l lNholesa1e Ave,.,ge is based 011 ma!1fel resea~h and data obtained Irom actual 'ftmarkeling 01 vehicle$. and GMAC Smal1AUCI;on and GMAC SmalfLane IAuction}. 

"Adual fflJles on mese units .... e~ nO' obtained due rhe the model yt!ar l>e;n9 beyond GM's repurchase policy. Miles us~ iJtP lMlolesale A~rage$ based on yea! 01 vehicle 

-While 'he model year 'alb mlo the repurchase guidelines. the "IIehic/e miles are likely beyond GM"3, repufChiue guidelines ~s 'he unit as being V5ed as a demo by the Dealer PriflCipa/. 



VIN 

Everett Unknown If RepurchasabJe New Vehicle Inventory 
March 11 2009 

Year Model Note Date Days OS CurrentOSB 

1G1YY36W6es131658 2008 CORVETTE 08115108 207 $54,433.88 

TOTAL: 
# UNITS: 

$54,433.88 
1 

Mileage 

Unilndon 
101: 
previously in 
Mukilteo. 



VIN Year 

1 C3EL56R26N21354 7 2006 

1C3LC46K18N113589 2008 

1 D4HB38N34F111694 2004 

1 D7HL48N13S301201 2003 

1 07HU 18D44J237309 2004 

1FAFP55S84G196429 2004 

1 FMYU60E23UA37680 2003 

1G1AK18F387195021 · 2008 

1 G1 AK52F757634 782 2005 

1 G1AL 18F687114994 2008 

1 G1AL55F367622008 2006 

1G1AL55F567602293 2006 

1 G 1 AL58F887215641 2008 

1 G 1 N D52J03M654435 2003 

1 G1 ND52J13M655058 2003 

1 G1 ND52J33M655191 2003 

1 G 1 ND52J43M654938 _ ]003 __ 

Everett Used Inve'ritory Valuation ' 
Va.luationsasof 3·12·09 

Model Note Date Days OS 

SEBRING 09/04/08 188 

SEBRING . 06/30108 254 

DURANGO 04/28/08 317 

DAKOTA 08/20108 203 

RAM TRUCK 04/11/08 334 

TAURUS 12/11/08 90 

EXPLORER 07/16/08 238 

COBALT 11/24/08 107 

COBALT 07/16/08 238 

COBALT 11/24/08 107 

COBALT 10/28/08 134 

COBALT 06/11/08 273 

COBALT 11/25/08 106 

MALIBU 11/12/08 313 

MALIBU 11/12/08 313 

MALIBU 11/12/08 313 

L~ALlBU 11/12/08 313 

,. ,'" 

Current OSB Black Book· 

$9,756.00 $7,600.00 

$12,600.00 $11,000.00 

$7,678.25 $7,675.00 

$8,606.25 $8,425.00 

$9,956.50 $9,975.00 

$3,500.00 $5,450.00 

$5,381.25 $6,300.00 

$8,095.00 $9,350.00 

$5,643.75 $5,750 .00 

$7,795.00 $10,200.00 

$6,581.25 $7,600.00 

$7,795.00 $7,600.00 

$7,595.00 $10,200.00 

$3,159.25 $4,200.00 

$3,159.25 $4,200.00 

$3,159.25 $4,200.00 

$3,159.25 $4,200.00 



1 G 1 ND52J53M654575 2003 MALIBU 11/12/08 313 $3,159.25 $4,200.00 

1 G1 ND52J83M654537 2003' MALIBU 11/12/08 313 $3,159.25 $4,200.00 

1 G 1 ZG57B98F213506 2008 MALIBU 11/28/08 103 $11,500.00 $13,850.00 

lG 1 ZT58N58F111 091 2008 MALIBU . 06/19/08 265 $12,500.00 $11,700.00 

1 G2MB33B36YOO0129 2006 SOLSTICE 05/08/06 1,038 ' $18,562.00 $13,650.00 

1 G6DW677950122677 2005 . STS 06/11/08 273 $16,040.00 $14,550.00 

1 G8AY12P95Z128831 2005 ION 11/13/08 118 $7,162.50 $8,400.00 

1 GBJG31 R821145643 2002 EXPRESS CUTA 07/30/08 224 $7,875.00 $7,800.00 

1 GCCS 136968269363 2006 COLORADO ' 10/28/08 134 $10,218.75 $13,450.00 

1 GCCS19H238253431 2003 STRUCK 10/28/08 134 $4,406.25 $6,400.00 

1 GCDT19E 178197284 2007 COLORADO 12/1'1/08 ' 90 $9,030.00 · $13,075.00 

1 GCEC14V23Z265639 2003 SILVERADO '07/30/08 224 $6,506.25 $7,450.00 

1 GCEC14X87Z161552 2007 SILVERADO 01/17/08 419 $9,551.50 $12,275.00 

1 GCEK19B56Z1 07642 2006 SILVERADO 09/22/08 170 $14,895.00 $14,800.00 

1 GCEK19V73E286036 2003 SILVERADO 10/28/08 134 $8,362.50 $10,400.00 

1 GCES14HX5B120468 2005 SSR 07/02/08 252 $23,895.00 $21,450.00 

1 GCES 14P04B1 06939 2004 SSR 07/30/08 224 $13,500.00 $18,525.00 

1 GNDS13S982140635 , 2008 TRAILBLAZER 04/25/08 320 $12 ;366.00 $15,000.00 

1 GNDT13S172226372 2007 . TRAILBLAZER 11/06/08 180 $12,095.00 $13,950.00 

1 GNDT13S25223 1819 2005 TRAILBLAZER 10/28/08 134 $7,237.50 $10,625 .00 



. / 

1 GNDT138X62255478 2006 TRAILBLAZER 11/13/08 . 118 $8,793,75 $11,800,00 

1 GNDV23L 160172616 2006 UPLANDER 10/22/08 140 . $6 ,595,00 $8,500,00 

1 GNOV331 070136681 2007 UPLANDER 11/14/07 483 $16,056,00 $12,375,00 

1 GTDT19EX88161952 2008 CANYON 12/11/08 90 $9,170,00 $14,350,00 

1 GTEK19ZX6Z213260 2006 SIERRA 06/16/08 268 $15,725,00 $14,700.00 

1 J8GR48K98C 119542 2008 GgAND CHEROK 06/04/08 280 $14,850,00 $16,875.00 

1 N48L 11 D95N491 059 2005 ALTIMA 07/01/08 253 $10,593,75 $12,200,00 

1 YVHP80D765M34583 2006 6 12/11/08 90 $7,000,00 $9,700,00 

1ZVFT80N365265922 2006 MUSTANG 12/11/08 90 $7,175,00 $10,750,00 

2 FMDA584538A4 7185 . 2003 WINDSTAR 09/18/08 174 $5,756,25 $6,275,00 

2G1 WD58CX89136639 2008 IMPALA 11/06/08 170 $15,995,00 $17,800,00 . 

3A8FY48888T104114 2008 PT CRUISER 03/25/08 351 $9,360,'00 $9,250,00 

3G5DB03E 148589343 2004 RENDEZVOUS 12/11/08 90 . $4,410,00 $8,200,00 

3GNDA 1.3D16S640164 2006 HHR 11/13/08 118 $7,781,25 $7,900,00 i 

3VWRF81 K86M640688 2006 JETTA 09/17/08 175 $12,.318.75 $11,000,00 

3VWSK69M03M002986 2003 JETTA 11/13/08 118 $6,356,25 $6,150,00 

3VWVH69M53M076903 2003 JETTA 12/11/08 90 $5,355,00 $6,850,00 

4A4MN21 S07E077276 2007 ENDEAVOR 04/11/08 334 $11,019,75 $11,750,00 

5GZCZ63435S801231 2005 VUE 03/19/08 357 $9,028,25 $9,900.00 

, 

5NPEU46F87H259944 2007 SONATA 12/11/08 90 $7,000.00 $9,750,00 



", 

JA3AJ26E67U017614 LANCER 06/02/08 7.00 500.00 

J N 1 AZ34D66M31 0022 2006 350Z 450,00 

JTH BA30GX450256 14 2004 ES330 09/18/08 174 $12,768 .75 $13 00 

JTJH 840063997 2004 RX330 12/11/08 90 $12,250.00 $17,050,00 

KMHCM36C28U062097 550 ,00 

KNADC 125556400466 2005 RIO 11/20/08 111 $3,075.00 700 ,00 

KNDMB233576107467 2007 SEDONA 04/11/08 334 $10,074.7 

SAJDA42C72NA28840 I 2002 IXK8 05/07/08 391 $20,384,00 00.00 

WDBUF65183A168471 2003 MERCEDES 8FN 10/28/08 134 $13,125;00 $1 00 

WVWPD63B03P357967 2003 PASSAT .10/28/08 134 $6,712,50 00 

YS3FD59Y461143730 2006 . 93 10/20/08 I 142 I $13,695.00 $13,000.00 

YV1RH52Y642347398 2004 S60 12/11/08 90 900.00 

YV1RS612552469725 2005 S60 11/20/08 111 500.00 

Total: $669,129,69 $738,350,00 

72 72 

., Blackbook value used is average wholesale "clean" without options. 



Everett Chevrolet Sold out of Trust Worksheet - 312D/D9 

VlN NIU FPAMOUNl SEll DATE DUE OATE COMMENTS 

:""",,,'U Lee JonJJ><H1 "''''vy' d~"""O 1"""""0, '" ~""" lee u "um ""U"'>d'~U u,", 
222629 on 2119: also applied remaining proceeds of $16.82 for uml 083481 OIl 

2/19 after apptying $1.500 10 VlN 181295 which had open balance 01 St.483.18. 

On 2123, rec'd SC 01 $21,957.99'Of non floored VlN 181518: used ptoceeds 10 pay 
off balance due of $2.300.38 for VlN 552083; left remaining proceeds 01 
$19,657.61: apptted 10 this':t"it. 2/24 rec'd proceeds 'or unit 247462. noo-noorcd 

169341 N $9,705.07 12115J08 12118108 uni1, lor $12.500;: applied proceeds to this unit. 

210880 U $6,695,00 12116/08 12/19108 Sold 10 Simpson 

233157 N $31,095.'5 12116/08 12119108 OT 10 Bin Pierre 

239757 N $24,224.85 12f16J08 12119108 Sold 10 Bm McCurley Chevy 

015652 U $12,780,00 12116/08 12119/08 Sold 10 Glover 

223208 N $37.,038.43 12117108 12122108 Sotd to San Marino Rentals and leasing 

222212 U $9,281.25 12119108 12124108 Sold 10 Buzard 

218126 N $40,384.20 12120108 12126J08 Sold to Seaview Chevy 

197097 N $22,008.95 12123108 '2129108 Sold 10 Bass 

23925.S N $24,224.85 12123108 12129108 Sold 10 Dwayoe lane Chev 

31n34 N $23,883.56 12123108 12129106 Sold 10 C SpecII Molors 

AS5133 U $14,887.50 12123108 12129108 Sold 10 Ross 

162006 U $10,237.50 12124108 12J30108 Sold 10 1.1. CoIrms 

238294 N $37,606.40 12126108 12/31/08 Sold 10 Go1chresl Chevy 

140658 U $9,895.00 12127108 01102109 . Sold .10 WOslfel 

182603 N $23,438.38 12/29108 01102109 Sold to Masciotra 

188969 N $47,895.55 12129108 01102109 Sokll0 lam" Connections, Inc.. 

Sold to F rorttier Chevrolet - GMAC Finanaced Oealef - Chedl. trade (chk sent to 

222523 N $25,751.55 1213OJ08 01I05I09 EvereH 12J30108: copy in fiie).· . 

239513 N $24,224.65 12130108 01105109 Sold 10Cha 

273424 N $19,417.10 12/30106 01J05109 . Sold, to lee Johnson.Chevy 

Sold 10 McKeen; ,ec'd SC on 2J9I091Of $15,427.53. 009 OSB was 520,501.97: 
114531 N $5,074.44 01102109 01197109 lea"". open WS 01$5,074.44. , 
124749 U $19,867 .00 01101109 01107109 Sold to Danitscnek 

171'69 N $24,853.33 01101109 01107109 SokIlopa:m 

SokJ 10 Jennings: Received check (dated lISJ(9) 'or S13'.838.09 from Tesoro NW 

803936 U · Sl.7,~6 , £,1 01102109 01107109 Fed CU: ~ance 101 Sl.756.91 rer:nains open. 

Sold 10 Stern (0 and K). Buyersordet' dale is 1J5109: Org aSB of $50.608: 
received dealer check tor S29.224.42 on 1n1l09: remaaning 0,58 of S21.382.58: 
1127109: Applied pt'e 1-14 retail lender funds plus funds trom nbn-nOOfed proceeds 

179665 N $7,763.41 01105109 01108109 of V,N 42~251 plus some relaillender proceeas. 

S~ 10 Tutmark: cash dea( due immedialety. Ott r~ceived cU'Stomer check lor 
S24.539.14; submined dealer check 10 GMAC Jor S18,793_.87; remaining Vvs 

299259 N 55,602.83 01115109 01115109 balance 01 $5,602.63. 

Sold 10 Budmats: cash deal: due immediatety. 0" received customer check for 
$26288.26; submined de~ler check 10 GMI\C lor S23,137.16 on 1119109: remaining 

294212 N $1,046.94 01117109 01117109 WS balance 01 51,046.94. 

Sofd 10 Burgess: Rec'd SC 'OJ S 10.383.15 on 1122.109; remaining balance or 
204676 N $15,42935 01117109 01123109 S1S.429.35: Sofd to BYlgess: flnan~ed through Citi. 

Sold to Gasline Mechanical. Inc: cash deal: as or 1J27 GMAC has nol ,ee'd runds. 

325966 N S4.813.36 01126109 01126J09 1J28: fec'd S14.201.84 vi~ SC: ,_emaining WS balance 01 $4,813.36. 

Sold 1o Oberg: f,nanced through JP Morgan: conlrac' amount S13,~74 .67: 1/29 
104954 N 517,292.4J 01126109 01129/09 rec·d SC amount for S 12.796.92; leaves remaining WS balance 01 S 17.292.43. 



115599 N ~.3.648.12 

214968 U $5.2$0.00 

109063 U $15.413.2$ 

183608 U $10678.00 

351042 U $4.818.7$ 

, 321033 U $10125.00 

Updates: 

S608.108.28 

S9.705.07 

S74.795.00 

~ S37.038.43 

S608,108.28 $9.281.25 

Due T oda:t: Of Future: $40,38420 

S8:;.004.88 

S 1 0.237.:;0 

TolaJOue: S37.606.40 

S608.108.28 S81.228.93 

$69.393.50 

S51 .551 .68 

S7.763.41 

$5,602.83 

Sl .046.9-4 

$15.429.35 

$4.813.36 

$17.292.43 

S3.648.12 

S5.2:;O.00 

S30.91 0.00 

$10.12$.00 

02102109 02102i09 

03109109 03109/09 

03110109 03113109 

03113109 03113109 

03113109 03113109 

03114/09 03114109 

Total Due 

Due 12118108 

Due 12119J06 

Due 12122108 

Due 12124/08 

Due 12126108 

Due 12129/08 

Due 12130108 ' 

Due 12131108 

Due 01102109 

Due 01/05109 

Due 01107109 

Due 01108109 

Due 01115109 

Due 1/17109 

Due 01123J09 

Due 01126109 

Due 01129109 

Due 02102109 

Due 03109/09 

Due 03/13109 

Due 03114109 

Sold to CYMack: cash deal due immediately: dealership received a ched\ 'Of 
$42.81$.52Irom wslOfJlef. Rec"d 'SC on 2141091(}( 36.735.38: WS balance 01 
$3.648.12 remains open. 019 OS8 of $40.38.3.40 

Sold to R. Oebl3si~ 'Cash deal: d. rec'd cash on 319109 from OJSlomer: as of 
3110109 proc'd not tee·d. 

Sold 10 Christensen; financed 'deal. 
Sold 10 EHOIcI; buyers older daled 03111109. however. sales dale delermined 10 be 
03113109 by auditor: cash deal: Deater ret:eived Navy FeU check '0( tull amount on 
03113109. 

Sold 10 M_ Tucker.·Cash deaf- as 013116109 proceeds not ,ecejved. ----

Sold to. R Jackson: cash deal: db' rec'd check from CUSloffler (Navy fedelal) on 
3114109: as of 3120109, no payment' fee'd. --

NOTE: DUE DATES'ARE BASED ON 3 DAY RELEASE PERIOD !FOR ALL 
UNITS SOLD PRIOR TO 1·14-091. CASH DEALS SOLD AFTER 1~ 14-09 ARE 

DUE IMMEDIATELY AND FINANCED DEALS HAVE 3 DAY RELEASE PERIOD. 

TOTAL "Left.()v~"" Monies held in 27.1: 

SO.OO 

.-Left-Ove'" Monies hetd in 27-1 'rom Retail LendeB Only: 

SO.OO 

TOTAL Shortage- ol.Wholesale PayoHs: 

$64.728.17 

Funds Received 'rom. GM Open Accounts! 

$80.000 rec"d 2f912009~ applied iowards VlNs; 219221.237294.260087. 
323759, A62037. ALL PIF. 

Remaining 'undso' $6.443_75 applied towards VIN 116153. 

·-$80,000 sen' to the court on 319109_ 
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PTNSTFI'T' GM'BR 
()Jj03/2()09 

CURRENT F.ARNIN(jS FOR JANUARY 

• PLr,,)'SB ENTER 'Ill" ABOVE AMOUNT INTO YOUR 
,JANUARY CURRENT · EARNINGS . I~EHO i,CC:OUNT·: 

ADJUSTMENT TO CIJRRElfl' EARNINGS FOR JANUAHY 

NOTE: IN ROUNDING THIS 

INTO YOUR 
ACCOUN'r.· 

. FOLLOWING l'::N"I'Rn:S WERE 
BETIlEEi~ ACTUAl, A)'ID ROUNDED 
W1::RE MADE ON 111g FINANe:!A!, STATEMENT ONLY. THEY 
DID NOT', AND SHOULl) NOT, Al"FEC? TIlE GEtiERM.> I,EDGER. 

• TIU,': AHOlJN'l' WAS ADDED INTO PAGE I 'TO BALANCE' • 

$-4 . 41 MTIl 

* THIS llMOUNT WAS AHUED INTO 
ON LINE 

·l,INl!: IN 
'rtls NEtT 
TO I.INE 59 ON PAGE ;1. 

JNCONE AND F.xPRNSE 

·$-4.41 YTD 

COLDl'U1 
THAT SAME 

ON 3. 
FROd PAGE J 

$'"287,743,59 

$0:00 

00i514 



Evelctt In Transit New Vehicle Inventory 

T ota! Unit 21 





Attachment J 

214/200& 
TO: t,?,"_'''.JL'.';'fo '' NETWORK. PLANNING TNV12'-;TMEN'[' 

SYSTEM SlJPl>{lRT TEAM 

FAeX: lJ-665-20! 9 

IX 75024 
Brarv::h if : OSS Bank 021000021 

dated 
m'ade tomakrr ail fhtrrre of 

!9I24 

toGMAC 711 

DEALER NETWORK I'IJ\NNffiG & INVI<:ST MF:NTS 



Mar 05 2009 l2:22PM Sheraton Seattle Hotel 

,*,,_, t!t"""'" ~")'i0* , 

G4J:441:1W7 
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M_KAHCHES -JH¢tOUCHt.')Uf 
rn( 'v .... ORtt) 

16,2008 

/"0, [}6x: 6)a3C~ fhfbs.., 'rA" 0." ' .'.H' .. 'VI.' 

Tdtphnne: 1I "RfXJ.<HJA54 t t;)l. lU7] 

Lint: ofCrcdit 

ExEcunv-r OfHCES 
OFfrtcrr 

Inc , is thc BOlTowcr under the Lim: Credit Agrecmcnt dated Oetobci' 
Due 10 ellTren! rmirkct conditions; , 

tll is credii line 

GMAC needs to illisc the rotc ofinlerCs! on ;my r'n'd"n'{;n·~ 
ab()vG 1he !{loh!h's average the IJ.HOR'rate. 

nllS rate incrcase 
Gl\1AC As 
"lntercs1"., to read 

C;MAC 
follows·: 

ana it 

"The CrcdirL,ine /\dvances will bear interest on the 

above the 

(Jot Fiundrcds percen~ 

month's average of the 
decre ased lhe same arnount as tTl(: 
the l<lte, effective on the first of 
no Clu:nl willlhe interest rate eM~ecd the rnaximuw 

its 

the BOl'Te/wc! and 
IS 

amount of and from the dale of 

rnonth 1s averAge-
In 

ilrncndmenlS v/Oldd c'[ 
fcrmnn 



If GMAC does not recci Ife the Borrower':;; October ! , then: 

ERLC effective November 200K 

The Borrower must pay the full arnom,l of the Advances i!Jter~~st 
Novernber 200K 

In the ERLe 

in i! have tht 



• • 



GMAC sent 

As of December I, had been'tnet. 

that have been in 

,As Cif 

on Deeember (J~v'lAC conducted a \Nholesnle "n,lP'"'' 
1\ 

Were to be me! 

to GMA(~. 

p:xyrnents . 

vehides financed 
of Decernbcr 8. 

as 

for 



or may be or 

to corltact Ine at 



• • 



December 15, Ions 

The 
units h:tvc bct;n Hn;mcNl gr<lnter 

ftHciits taken 

12!05!2008 

has exceeded its credit line limit hilS 

As dale oJ 

bm;ed \>n the October 
!Vlodel 'Year 



of credit 

GO 

01:11 of 
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the audit and to Budd pfkx tD issuance.) 
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Gf.1AC Dallas ReRiorial Business Center 

. 520& l'emws()n~P3rkway, Suire! It} 
Plano, TX 75024 

1-800-3H4S41 EXL nTn 

September 22, 1008 

EVErurrr C~OLET~GEO 
. ,Atliil: JQhnR~ggans. 
7JOO~G~WAY 
'EV~rr, WA 9,:8203 

Dear Mr. Reggans: 

Theaudit(s} completed on 8/22/2008 
(;aptnred during the aUdh.period(81 % t 
is received beyond the release period of 

.sa.mpling.period is ·~ru;ide~~dexcessi 
IDventbrymdit arepfovided':f9t )'tJor t . 

deliveot':$ 
idered late when it 

tmlLer of delays for this 
~..a~.nticn .. Theresulis of the bifh'!Ilc$ii1)tIlO% • . 
"""""'--,,~ ... .;:,-~-- . ' 

Notwithstanding the foregoing, your :) ¥essly subject to the 
written temlsofthe Wholesale Financing ikas extended. Itlsa 
discretionary line of credit and. maybe mooified, sllspended tlrlerminated at our election, 
in aur sOle discretion. 

Sincerely, 

Paul Brennan 
Portfolio MaDt'lger 

cc: M;J. Vlck 
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY 

GMAC, a Delaware Corporation, 

Plaintiff, 

VS. 

EVEREIT CHEVROLET, INC., a 
Delaware Corporation; and JOHN 
REGGANS and JANE DOE REGGANS 
and their marital community, 

Defendants. 

I, Cyndy Christie, declare as follows: 

No. 08-2-10683-5 

DECLARATION OF CYNDY CHRISTIE, 
BRANCH MANAGER, U.S. BANK 

L . I make this Deelaration of my personal k.'1owledge: I am the Branch 

Mllnnger of US. Bank in Everett, Washington, located at 1702 Hewitt Ave, Everett. 

2. Everett Chevrolet is a customer of our banJe 

3. On December 18th, 2008, our branch closed at 3:00 p.m. because of 

inclement weather. To confirm this fact, I recently reviewed payroll records and saw 

that our employees were sent home at 3:20 p.m. 

DECLARATION OF CYNDY CHRISTIE· 1 MARSH MUNDORF I'RA1T SULLIVAN 
+ McKENZlI3,».S.C. 

165ill 'P» AVENIJ£. s.E., SUrrF.. 203 
MiLL CREEl<, W A 98012 

(425) 7414545 FAX: (425) 74$6060 
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" 

I declare under penalty of perjury nnder the laws of the Statenf 
Washington tbat the foregoing is true aud correct. 

Dated this 13th day of March, 2008 at Everett, Washington 

Cyndy Christie 
Branch Manager 
U.S. Bank, Everett 

DECLARATION OF CYNDY CHRlSTIE· 2 MARSH MUNDORF PRATT SULLIVAN· 
+ McKENZIE, p.s.c. 

16504 9'" AVENUE S-E., StiflE 203 
MILL CREEK WA 98012 

(415) 7424545 FAX: (415) 74$.6060 
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1 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SNOHOMISH 

GMAC, A DELAWARE 
CORPORATION, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. 

Cause No. 08-2-10683-5 
COA. 63331-7-1 

EVERETT CHEVROLET, INC., A 
DELAWARE CORPORATION, 
Et al. 

Defendants. 

VERBATIM REPORT OF PROCEEDINGS 
VOLUME I 

BE IT REMEMBERED that on 17th day of March, 2009, 

the above-entitled and numbered cause came orr for 

Replevin Hearing before JUDGE ERIC Z. LUCAS, Snohomish 

_ ____ ~~1"=7==1=====C~o",;u=n=t;",:.y~. ==S=u~p~e=r"~?-=.o~~:r,:". ~Court L Ever~t::_t Washinaton . 

18 APPEARANCES 

19 
For the Plaintiff 

20 
For the Defendant 

21 

22 

23 REPORTED BY: 

JOHN E. GLOWNEY 

WILLIAM WHEELER and 
KARL HAUSMANN 

DIANA NISHIMOTO, OFFICIAL COURT REPORTER 
24 SNOHOMISH COUNTY COURTHOUSE 

3000 EVERETT, WA 98201 
25 PHONE (425)388-3281 

CSR. 3222 



r-----------------Melvin Jerry Vick - Direct Exarnination----------------, 

18 

1 defendant here? 

2 A. Yes, I am. 

3 Q. And how did you become familiar with Everett 

4 Chevrolet? 

5 A. Upon my rotation into branch manager in the Pacific 

6 Northwest, I went on visits with the prior branch 

7 manager and Everett Chevrolet was one of the 

8 

9 

dealerships that we called on with my initial visit 

with them. 

10 Q. When was that approximately? 

11 A. That was late August, early September of '07. 

12 Q. Of' 07? 

13 A. Yes. 

14 Q. And who did you meet there as the principal in that 

15 business? 

16 A. Mr. Reggans. 

17 Q. Now, did you have any contact with Mr. Reggans later 

18 

19 

20 

A. 

in the year of 2007 ~egarding his credit situation? 

Yes. There was a request by Mr. Reggans to increase 

the revolving line of credit. 

21 Q. When was that? 

22 A. That was in, I believe, in October of '07 was the 

23 information about the resolving line of credit . 

24 Q. Did he have, at that time, a resolving line of credit? 

25 A. He had an existing $500,000 line of credit. 



r-----------------Melvin Jerry Vick - Direct Examination-----------------, 

19 

1 Q. Is that the same as wholesale lending floor plan line 

2 of credit? 

3 A. No, they are two separate lines of credit. 

4 Q. And he had -- and this was a request to the revolving 

5 line of credit? 

6 A. To the revolving line of credit, right. 

7 Q. And he had an existing one of a limit of five hundred 

8 thousand? 

9 A. There was a iimit of five hundred thousand on the 

10 existing and there was a request to increase that. 

11 Q. Was that request made to you or how did you learn 

12 about it? 

13 A. That request was made to me. It was in a conversation 

14 that I had with Mr.-Reggans. He indicated that he was 

15 being proactive and was -- felt there was a need for 

16 

17 

18 

the possible need to increase that line of credit for 

dealership operations and asked if we could increase 

that. 

19 Q. And do you know whether that -- whether GMAC agreed to 

20 do so? 

21 A. We agreed to do so and increased it to eight hundred 

22 thousand. 

23 Q. SO by three hundred thousand? 

24 A. By three hundred thousand, correct. 

25 Q. And has, to your knowledge, has Mr. -- has Everett 
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r-----------------Melvin Jerry Vick - Direct Examination----------------~ 

20 

Chevrolet utilized that, the extended amount of line 

of credit? 

A. Yes, yes they have. I know by May of 2008 that the 

Q. 

A. 

Q. 

A. 

Q. 

revolving line of credit had been increased, the usage 

of it to I believe about $786,000. 

Leaving 14 thousand, maybe? 

Correct. 

And that was by about May of 2008? 

May of 2008. 

Okay. Did you have then, and do you recall what he 

told you as his reasons he was asking for increasing 

the line of credit? 

13 A. Not specifically, but he indicated that he was trying 

14 

15 

16 

17 

18 

Q. 

to be proactive. He knew he was close to his existing 

limit and was thinking that as he went through the 

winter that there may be a need for the dealership. 

It appears that there was then, given how much he drew 

on it, correct? 

19 A. Correct. 

20 Q. Did you have any subsequent meetings then with Mr. 

21 Reggans in the year 200B? 

22 A. Well, if I could, it also towards the end of 2007 

23 there was a request made to finance the real estate, 

24 that he had an option to purchase the real estate. 

25 Q. And the real estate is what real estate? 
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A. The real estate that Everett Chevrolet currently sits 

on. 

Q. And he made this request again to you? 

A. Yes. 

THE COURT: Are we talking about the store on 

Highway 99? 

THE WITNESS: On Evergreen Park Way. 

THE COURT: Evergreen Way? 

THE WITNESS: Evergreen Way, yes. 

THE COURT: Sorry to interrupt you, counsel. 

Those little details help me. 

MR. GLOWNEY: Certainly. 

BY MR. GLOWNEY: 

Q. SO he had an option to purchase essentially the land 

in which his business was operating? 

A. Correct. 

Q. And he carne to you with -- what was his request now? 

A. His request was that he had an option to purchase it 

at a price that needed to get done by the end of the 

year. And I believe he started talking about that in 

late November. And the initial request was that he 

had a time frame that he was receiving some pressure 

to get it done by the end of the year. We said we 

would look at what we could do with that time frame 

but it was going to be very difficult to accomplish. 
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1 Q. He first approached you late in November, I take it? 

2 A. Correct. 

3 Q. So your point was it was hard to finish that up in the 

4 time left in the year? 

5 A. Correct. 

6 Q. What happened with that in 2007? 

7 A. 2007 we were not able to meet the time frame. We 

8 continued looking at it in 2008 and completed a 

9 

10 

review. And it WaS not a loan that provided positive 

cash flow so we were not able to provide the funding 

11 for that purchase. 

12 Q. And when you say it wouldn't provide positive cash 

13 flow, what do you mean by that? 

14 A. When you look at the dealership operation and the debt 

15 that's on the statement, plus the existidg -- or the 

16 current -- the debt that would be responsible for the 

17 

18 

19 

new loan, there was not sufficient cash coming into 

the operation to make the repayment of the current 

debt plus the potential future debt. 

20 Q. So it wouldn't be a able to make .the debt service with 

21 all that lending, with that amount of debt, couldn't 

22 

23 

make the debt service, and these were taken from his 

financial information provided to you? 

24 A. Correct. 

25 Q. Okay. And was that communicated to Mr. Reggans and 
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23 

Everett Chevrolet, to your knowledge? 

It was communicated, yes, orally by myself. 

Do you recall when that was communicated to him? 

I don't have the specific dates. I know it was 

communicated on more than one occasion, because he did 

continue to ask about the opportunity fot that loan, 

and it would have been in the -- towards the end of 

the first quarter of 2008, the March, April time 

frame. 

March, April, okay. So then did you have any other 

meetings or dealings with Everett Chevrolet or Mr. 

Reggans in early 2008? 

Yes, we did, in addition we had had some success at 

some other dealerships having some intense interaction 

with the sales staff to increase the volume of retail 

offerings, retail contracts that were sent to GMAC. 

The individual who was responsible for Everett 

Chevrolet in the sales role, Ted Modrzejwski came and 

asked if Everett Chevrolet would be a good target for 

having similar visits. We discussed it and said it 

would be a good target, so we had visits with Mr. 

Reggans to kind of identify and say we were going to 

come in and look to come in on weeklY basis, look at 

his management team, look at the applications that we 

received, and try and build a communication and get 
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1 more business coming into GMAC. 

2 Q. And in brief, what came of that? 

3 A. We were not as successful as we would have liked. 

4 

5 

6 

7 

8 

9 

Part of the issue was during that time there were 

several management changes so we would start and then 

there would be some changes and we were not able to 

get the ball rolling like we were in some other 

dealerships that did not have the management the 

turnover. 

10 Q. When you say management turnover, at Everett 

11 Chevrolet? 

12 A. At Everett Chevrolet, yes. 

13 Q. Do you recall having occasion to meet with Mr. Reggans 

14 to discuss GMAC's credit concerns regarding Everett 

15 Chevrolet's performance? 

16 A. Yes, I did. 

17 Q. And did you meet -- do you recall meeting with him 

18 more than once, or once? 

19 A. There was one major visit that happened on June 10th 

20 that was preceded by some phone calls to set up that 

21 -- set up that meeting. And in the phone call that 

22 

23 

was established for the time frame to meet, the 

discussion topics came up in that phone conversation. 

24 Q. And about when was that phone conversation? 

25 A. The phone conversation was the -- around the first 
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1 week of June, that June 2nd, 3rd, 4th time frame. 

2 Q. And who was the conversation with? 

3 A. The phone conversation was with Mr. Reggans. 

4 Q. And you? 

5 A. And myself, correct. 

6 Q. And can you give me the substance of that 

7 conversation? 

8 A. Mr. Reggans and I had been returning some phone calls 

9 back and forth. We were finally able to connect. I 

.10 told Mr. Reggans that our analysis of the April 

11 financial statement was completed. 

12 Q. Whose April's financial? 

13 A. Everett Chevrolet's. The business center in 

14 

15 

Sacramento had completed an analysis of Everett 

Chevrolet's April financial condition. 

16 Q. Okay. Let me back up for a second. How does it 

17 come to be that GMAC has his April financial 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

statement? Is this something he sends to GMAC? 

Yes. 

That Everett Chevrolet sends to --

Everett Chevrolet sends the financial information to 

GMAC. We were continuing to look at the opportunity 

of the real estate loan, and we had asked a number of 

a number of questions about the dealership 

operation. 
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1 Q. Was providing an operating statement of Everett 

2 Chevrolet a regular requirement of GMAC's? 

3 A. It was a regular requirement, ~es. 

4 Q. And how often would they provide that statement, if 

5 you know? 

6 A. We have access to the statement on a monthly basis. 

7 Q. Do they provide updated figures on a updated basis? 

8 A. They provide updated figures into G M system that we 

9 have access to on a monthly basis. 

10 Q. And Sacramento was what to GMAC at that time? 

11 A. Sacramento was the business center that handled the 

12 Pacific Northwest, or the northwest area. 

13 Q. And you indicated they had done ~ review of his 

14 financial statements as of April? 

15 A. Right. 

16 Q. And so that was a topic that you discussed with Mr. 

17 Reggans in this ejrly June telephone conversation? 

18 A. There were specific concerns that were identified in 

19 the analysis and there were specific actions that they 

20 wanted discussed and covered with Mr. Reggans. 

21 Q. Did you discuss any of those in this phone 

22 conversation? 

23 A. In the phone conversation I discussed all of them, 

24 because Mr. Reggans asked if the subject was going to 

25 be good news. And I indicated it was not. There were 
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1 A. The dealership has a -- had a three day release 

2 privilege that's --

3 Q. What's a three day release privilege? 

4 A. A three day release privilege is a privilege granted 

5 to dealers, understanding that a vehicle that is sold 

6 

7 

8 

9 

10 

11 

12 

13 

Q. 

on a Friday night is practically not possible to 

expect payment from the dealership at that time, for a 

variety of reasons. 

One, office staff work different hours than s~les 

staff do, availability of communication. Sometimes 

there are 

Is it just 

sorry? 

what does it mean in shorter terms, I'm 

14 A. The dealership has three days -- three business days 

15 from the day they sell a vehicle to remit payment to 

16 GMAC in release --

17 Q. Three business days or three calendar days? 

18 A. Three business days. 

19 Q. SO you indicated that they were not paying GMAC for 

20 cars as they -- within their three day release 

21 privilege? 

22 A. That was one of the key factors in increasing 

23 frequency of audits. 

24 

25 

Q. So by December you indicated that GMAC was starting to 

do daily audits, is that correct? And.then what had 
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1 occurred on December 5th? 

2 A. December 5th, we had done an audit, and I believe that 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

was our first audit in December at the dealership. 

There were vehicles that were sold and GMAC had bee"n 

unpaid outside the release privilege for vehicles that 

were due December 5th, or earlier to GMAC. 

The dealership was unable to make payment to GMAC 

on December 5th, through some -- I was a -- made aware 

of some phone conversations that occurred that we 

allow the dealership until Monday to make payment to 

GMAC on vehicles that were due. 

Q. SO you went to the dealership on that Monday? 

13 A. I went to the dealership that Monday afternoon after 

14 it was determined that the arrangements to pay on 

15 Monday were not going to be able to be fulfilled. 

16 Q. Okay. And what did you do when you were there on 

17 

18 

19 

20 

21 

A. 

Monday, in summary fashion? 

In summary, I tried to get an assessment of the 

situation of how many vehicles we were looking at, 

what the game plan for the dealership was to make the 

payment to GMAC. 

22 Q. Now, how does GMAC and Everett Chevrolet know what the 

23 

24 

25 

payment -- know what payment is due to GMAC when 

Everett Chevrolet sells a car? How do they know what 

amount to pay? 



1 

2 

3 

r---------Melvin Jerry Vick - Direct Examination--------...., 

41 

A. There is a number of factors. One, the amount that 

is due on a new vehicle is listed on the floor plan. 

We also have an electronic system that gives the 

4 dealership access to their inventory that says this 

5 vehicle is on GMAC, and its floor plan for this amount 

6 of money. 

7 Q. Okay. So, I guess I will keep it short here, so 

8 THE COURT: Can I jump in here for a second? 

9 

10 

11 

12 

13 

14 

15 

16 

MR. GLOWNEY: Sure. 

THE COURT: Is that like an electronic spread 

sheet, is that what you call it? 

THE WITNESS: You have the ability to take the 

information from the system and put it on to a spread 

sheet, yes. 

THE COURT: All right. Thanks. 

Go ahead, counsel. 

17 BY MR. GLOWNEY: 

18 

19 

20 

21 

22 

Q. 

A. 

Q. 

Thank you, your Honor. So in other words, there is 

an amount assigned to each car? 

Correct. 

And GMAC can find that and Everett Chevrolet can find 

it? 

23 A. Correct. 

24 Q. They both know what it is? 

25 A. Correct. 
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1 Q. SO when they sell a car, they know how much they have 

2 to pay GMAC? 

3 A. Correct. 

4 Q. They have a three day release period? 

5 A. Correct. 

6 Q. SO they know when they have to pay GMAC? 

7 A. Correct. 

8 Q. SO they had some payments, or a payment for more than 

9 

10 

11 

12 

13 

one car, I take it, due December 5th, which is a 

Friday, I believe? 

A. Yes. 

Q. And that was not paid again by the following Monday? 

A. Correct. 

14 Q. SO then anything further happen at the dealership on 

15 that Monday after your visit? 

16 A. There were -- there was a conversation, that I was 

17 

18 

19 

part of, between Mr. Reggans and individuals ln 

Dallas. And I believe Don Rice was on that phone 

call. 

20 Q. And you were on the phone call? 

21 A. Yes, I was in Mr. Reggans' office for that phone call. 

22 Q. And what was discussed? 

23 A. The we were trying --

24 MR. WHEELER: Objection as to Don Rice, hearsay. 

25 MR. GLOWNEY: He would be a party. One, he can 
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relate what he said. 1 

2 

3 

4 

5 

6 

And two, I don't think it's offered for any truth 

of the statement Don Rice submitted. 

THE COURT: I will admit it, but not for the 

truth. 

MR. GLOWNEY: All right. 

7 BY MR. GLOWNEY: 

8 Q. Let me ask first, can you tell me what Mr. Reggans 

9 said in this conversation? 

10 A. Not verbatim. 

11 Q. Can you give me the substance of what he said? 

12 A. The substance was that he was not able to make the 

13 payments that were due on December 8th, that he was 

14 working to get an injection of cash into the 

15 dealership, but that was going to take sometime and 

16 that he was working as fast -- as soon as possible. 

17 But there was not a specific action plan that this is 

18 where the money would come from or this is how it 

19 would get done. 

20 Q. Did he acknowledge specifically, or implicitly that --

21 MR. WHEELER: Objection, leading. 

22 THE COURT: Not yet. Go ahead. 

23 BY MR. GLOWNEY: 

24 Q. Did he acknowledge implicitly or explicitly, or did he 

25 acknowledge in anyway there was a debt due and not 
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1 paid to GMAC on that day? 

2 A. Yes. 

3 Q. Now did Everett Chevrolet -- were they able to pay 

4 

5 

that particular -- have you heard the phrase out of 

trust? 

6 A. Yes. 

7 Q. Can you tell the Court generally what the phrase out 

8 of trust means? 

9 A. Generally that refers to when vehicles are sold and 

10 they have not paid them by the end of the release 

11 privilege. 

12 Q. SO in this industry, people will refer to that as 

13 being out of trust? 

14 A. Out of trust, correct. 

15 Q. SO when he didn't pay by December 5th, he was out of 

16 trust on those vehicles? 

17 A. Correct. 

18 Q. And he wasn't able to cure that on the following 

19 Monday? 

20 A. Right. 

21 Q. Did he eventually cure that or not? 

22 A. He did eventually cure that. 

23 Q. Do you remember when -- I will ask you, do you 

24 remember when? 

25 A. Yes, I believe that was cured on December 9th. 
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1 Q. Which would be the following day? 

2 A. The following day. 

l Q. Do you know how it was cured? 

4 A. It was cured by floor planning some vehicles for the 

:> dealership to payoff the vehicles that were still out 

6 of trust. 

There were some vehicles that were not currently 

3 floor planned that we could floor plan. that generated 

9 some funds that we then applied to the vehicles that 

were sold out of trust. 

11 Q. And was there any cash payment at the time, as well? 

A. I do not believe so with the -- I do not believe so. 

. J Q. Okay . So that would have been Tuesday, December 9th 

then? 

') A. Correct. 

16 Q. Were you present at the dealership on that day? 

A. Yes, I was . 
. 

o Q. And did GMAC conduct an audit? 

19 A. Yes, we did . 

. < 0 Q. And do you know the results of that audit? 

1 A. The audit was done first thing in the morning, so the 

1 . ' } 
LL. 

2 3 

2 4 

25 

vehicles that were still sold out of trust from the 

prior days were reflected on that audit. 

Q. Okay . So then were you present on the next day, the 

10th? 
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1 A. Yes. 

2 Q. Was an audit conducted on that day? 

3 A. Yes, it was. 

4 Q. Were you conducting the audit yourself? 

5 A. I was conducting the audits in conjunction with Ted 

6 Modrzejwski. 

7 Q. Modrzejwski? 

8 A. Yes. 

9 Q. And do you happen to know the result of the audits on 

10 the 11th? 

. ' ,- 11 A. The 11th, there were funds that were due to GMAC on 

J 
12 the 10th that unpaid. And when completed the were we 

13 audit on the 11th those funds were still unpaid. 

14 Q. SO Everett Chevrolet was out of trust again? 

15 A. Everett Chevrolet again was out of trust starting 

16 December 10th. 

17 Q. Did you discuss that with Mr. Reggans on the 11th? 

18 A. At that time Mr. Reggans, in conversations that were 

19 going on with Dallas, asked that I be excluded from 

20 those conversations. 

21 Q. SO he wouldn't discuss it with you, is that what you 

22 are saying? 

23 A. In the conversations that were going on with Dallas, 

24 correct. 

25 Q. SO do you know whether or not the out of trust 
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situation from December 10th was cured by Everett 

Chevrolet? 

3 A. It was cured in the evening of December 11th. 

4 Q. Do you know how it was cured? 

5 A. That was cured by a combination of a cashier I scheck 

6 and the flooring of some additional vehicles to pay 

7 off the sold out of trust. 

Q. Okay. So is it correct to say that when you floor 8 

9 

10 

additional vehicles, you are essentially lending him 

some more money? 

11 A. Yes. 

12 Q. And ~hen he takes the proceeds of that money, pays off 

13 the old out of trust, but no~ has a new debt on the 

14 Cars that are still there? 

15 A. Correct. In that -- in that the vehicles that were 

16 

17 

-- we have the inventory securing not only the floor 

plan but the revolving line of credit. So we are 

18 securing our security on the line of credit. 

19 Q. When you shift a vehicle from non floored over to 

20 floor? 

21 A. Correct. 

22 Q. SO what you are saying, lS that when GMAC --

23 

24 

25 

MR. WHEELER: Objection, leading. 

THE COURT: Yes, so --

MR. GLOWNEY: Thank you. I will move on to 
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provide us with files. 

51 

We would go -- when we do the audit, we would know 

from our indication that a vehicle was missing, we 

would know by the vehicle identification number that 

it was missing. We would use the dealer record to 

find a stock number that identified that vehicle. 

From that stock number, we could obtain information 

from the dealer's records that that stock number was 

sold to a specific customer. And depending upon where 

in the cycle it was the deal may be in my office, it 

may be in the sales office, it may be in the business 

office. And when it got to the business office, Ms. 

Cady was a person we could go to and say, I need the 

file on this specific deal and she would get that 

information for us. 

She was -- she was also the individual that I 

worked with to get the records that allowed me to get 

information to Dallas to allow us to floor vehicles to 

cure the the sold out of trust condition. She was 

also the person who we would get information about how 

22 we were progressing in getting cashier's checks. 

23 Q. Okay. Let me just come back to a topic. This out of 

24 

25 

trust thing occurred in December, was that the first 

time that Everett Chevrolet been sold out of trust? 
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1 A. No. 

2 Q. Had it been sold out of trust in November? 

3 Well, let me ask you this. Do you recall when, 

4 prior to that j when it had been sold out of trust? 

5 A. Sold out of trust in May, sold out of trust in July. 

6 I believe also in October and August. 

7 Q. So this had occurred on a number of occasions, it 

8 sounds like, before? 

9 A. Yes. 

10 Q. And that had caused the increase in audits? 

11 A. Correct. 

12 Q, And is there a term -- I don't know -- is there a term 

13 that --

14 THE REPORTER: Excuse me, could you please repeat 

15 the question? 

16 BY MR. GLOWNEY: 

17 Q. Was ihere,Mr. Vick, a term used in your industry to 

'" 
18 refer to the packet of documents that relate to a sale 

19 to a retail customer? 

20 A. Generally that's referred to as a deal jacket. 

21 Q. A deal jacket. Did you have any interaction during 

22 this December 8th, with anyone else in particular at 

23 the dealership? 

24 A. Yes. In addition, there would be times to get files 

25 from the finance office, and Mr. White was one of the 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A. 

Q. 

Correct. 

All right. So you were at the dealership on the 

10 

11 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

lOth, and you participated in that audit also, right? 

Correct. 

And what was the findings of that audit? 

On December lOth, there were vehicles due and unpaid 

to GMAC, and that was in the amount of about $149,000. 

All right. And were these vehicles past due? 

Yes. 

$149,000, that was past due? 

It was due on that day. 

12 Q. Due on that day. And you participated in the audit? 

13 A. Yes, I did. 

14 Q. And your level of participation was what? 

15 A. Same as the previous. 

16 Q. All right. And do you know how many vehicles this 

17 

18 

hundred, and you said, 47 thousand dollars 

represented? 

19 A. 49, and I don't have a specific number on that. 

20 Q. But the audit would show that, right? 

21 A. Correct. 

22 Q. And who did that audit? Who had the primary 

23 responsibility for that audit? 

24 A. That was Ted Modrzejwski. 

25 Q. All right. And was that audit cured? 
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1 A. Not that day. 

2 Q. It was cured the next day, right? 

3 A. Yes, it was indeed. 

4 Q. And how was that audit cured? 

5 A. That audit was cured by again floor planning 

6 unencumbered vehicles and a cashier's check that was 

7 secured by the deal~rship. 

8 Q. Okay. So the dealership had other new v~hicles that 

9 were unencumbered that were used to pay this 

10 $149,OOO? 

11 A. The vehicles on the 11th were for the most part used 

12 vehicles. 

13 Q. They were used vehicles? 

14 A. For the most part. 

15 Q. Do you know when those used vehicles arrived at the 

16 dealership? Did they arrive at the dealership on the 

17 11th? 

18 A. I don't know the specific date those vehicles arrived 

19 at the dealership. 

20 Q. All right. But there was a good chance that those 

21 vehicles were already at the dealership prior to this 

22 dealer being declared "out of trust"? 

23 A. That is possible. 

24 Q. And do you know where -- strike that. 

25 Do you know when the vehicles that cured the 
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Q. Okay. Now counsel asked you some questions about the 1 

2 

3 

4 

5 

difficulty for a dealer to get a cashier's check and 

make payment, and that was an extreme difficulty on 

the dealership. Do you recall that line of 

questioning? 

6 A. I do. 

7 Q. Do you have the understanding of what the purpose of 

8 working capital is for a dealership? 

9 A. I do. 

10 Q. What is the purpose of working capital? 

11 

12 

13 

A. The purpose of working capital is funds that allows 

the dealership to pay their obligations whether it be 

floor plan, whether it be payroll, whether it be rent 

14 and meet those obligations on a timely basis. 

15 Q. Okay. So what does it signify, if anything, if a 

16 dealer can not make payments such as these 11 or 14 

17 cars on a timely basis? 

18 A. One of the things that it generally indicates is that 

19 the dealership does not have sufficient working 

20 capital to operate the business. 

21 Q. And what had GMAC asked this dealership to do in terms 

22 of injecting additional wQrking capital? 

23 A. We had requested that the dealership inject $800,000 

24 of unencumbered working capital back In June of 2008. 

25 Q. And that was based on what financials? 
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1 A. That was based on the April financial statement. 

2 Q. And are you familiar with the sort of year to date 

3 

4 

operating profits or losses of this dealership in 

2008? 

5 A. To a general degree, yes. 

6 Q. And by December 9th, do you have an idea, or do you 

7 

8 

have a recollection of what their operating profit and 

loss was for 2008? 

9 A. Every month, with the exception of January and 

10 February, they had operated each month at a loss. 

11 Q. SO the year to date would be totaling up those losses 

12 plus the two plus months of January and February? 

13 A. Right. 

l4 Q. Do you have a knowledge of what that number was in 

15 January or February? 

16 A. I don't have that number, but we do have a financial 

17 statement. 

18 Q. SO it would be on their financial statement? 

19 A. Right. 

20 

21 

22 

23 

24 

25 

Q. Okay. 

THE COURT: Can I jump in here, counsel? 

MR. GLOWNEY: You certainly can, your Honor . 

THE COURT: Do they produce as part of their 

financial statements, do they produce a cash flow 

statement? 



RPVOL.II 



.. , 
';:" . 

..,. ;,;j~~ . 

1 

1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 

3 

IN AND FOR THE COUNTY OF SNOHOMISH 

GMAC, A DELAWARE ) 
4 CORPORATION, ) 

) 
5 Plaintiff,) 

Cause No. 08-2-10683-5 
COA. 63331-7-1 

) 
6 vs. ) 

) 
7 . EVERETT CHEVROLET, INC., A ) 

DELAWARE CORPORATION, ) 
8 Et al. ) 

) 
9 Defendants.) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

io 

21 

22 

23 

24 

25 

VERBATIM REPORT OF PROCEEDINGS 
VOLUME II 

BE IT REMEMBERED that on 18th day of March, 2009, 

the above-entitled and numbered cause came on for 

Replevin Hearing before JUDGE ERIC Z. LUCAS, Snohomish 

County Superior Court, Everett, Washington. 

For the Plaintiff 

For the Defendant 

REPORTED BY: 

A P PEA RAN C E S 

JOHN E. GLOWNEY 

WILLIAM WHEELER and 
KARL HAUSMANN 

DIANA NISHIMOTO, OFFICIAL COURT REPORTER 
SNOHOMISH COUNTY COURTHOUSE 
3QOO EVERETT, WA 98201 
PHONE (425)388-3281 
CSR. 3222 



r----------,..--~_Treres a Cady - Direct Exarni nat ion ----"--------. 

33 

1 A. That's correct. 

2 Q. SO this would have been from an audit conducted on 

3 December 16, 2008, correct? 

4 A. Correct. 

5 Q. That would have been a Tuesday, would it not? 

6 A. I'm sorry, I don't know. 

Q. You don't know. 

May I approach the calendar, your Honor? 

7 

8 

9 THE COURT: 

ahead. 

I don't know if that will work, but go 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

MR. GLOWNEY: Okay. 

THE COURT: Mr. Glowney, I think the one taped to 

the counter is the one. 

THE COURT: We have it Friday the 12th -~ okay. 

It's a Tuesday. 

MR. GLOWNEY: It is a Tuesday. Thank you. Okay. 

So may I show this to the witness, your Honor? 

This calendar. 

THE COURT: A calendar, sure, go ahead. 

THE WITNESS: Okay, I agree, it was a Tuesday. 

21 BY MR. GLOWNEY: 

22 Q. SO you agree it was a Tuesday? 

23 A. Yes. 

24 Q. SO on Tuesday; December 16th, 2008, you received this 

25 copy of this sort of summary sheet, I guess, if you 
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1 might call it that, of the audit, correct? 

2 A. That's correct. 

3 Q. And at the top, it's called audit action items for 

4 dealerships, is it not? 

5 A. It is . 

. 6 Q. And then it's got below that a box with lines ~n it 

7 and it's called open wholesale, correct? 

8 A. Yes. 

9 Q. Okay. And in there there are listed, what was it, 12 

10 VIN numbers, correct? 

11 A. Correct. 

12 Q. 12 customer names, correct? 

13 A. Correct. 

14 Q. 12 dates sold, correct? 

15 A. Correct. 

16 Q. And then it has 12 due dates, does it not? 

17 A. It does. 

18 Q. Okay. And this would be a statement from the auditor 

19 

20 

of dates in which Everett Chevrolet had sold cars, 

that they are telling --

21 A. Correct. 

22 Q. And you understand that the auditor would go to 

23 Everett Chevrolet to get the date of a sold car, did 

24 you not? 

25 A. That's correct. 
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1 Q. So the auditor, using the dates of sale that he got 

2 from Everett Chevrolet, would list them on this 

3 document here, correct? 

4 A. Correct. 

5 Q. And then you can do a three day calculation and figure 

6 out what due date it is, correct? 

7 A. Correct. 

8 Q. Now, this document on -- delivered to Everett 

9 Chevrolet on the 16th shows dates for sales that would 

10 be coming due on the 18th of one, two, three, four, 

11 five, six, seven, eight ,. nine, perhaps ten cars, as I 

12 read the writing here. Do you d~sagree? 

13 A. I do not disagree. 

14 Q. SO Everett Chevrolet knew on December 16th, just from 

15 this sheet, that on the 18th it would have ten cars 

16 that were due to be paid to GMAC, is that correct? , 

17 A. Based on this information, correct. 

18 Q. Based on this information, correct? 

19 And the sales dates you just testified, come from 

20 Everett Chevrolet, correct? 

21 A. That's correct. 

22 Q. And Everett Chevrolet knows when they've sold a car? 

23 A. Correct. 

24 Q. And then they put it in their accounting records, 1S 

25 that correct? 
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1 A. Correct. 

2 Q. SO on the 16th Everett Chevrolet knew that in two days 

3 

4 

they are going to have to make a payment for the 

wholesale amounts of each of these two cars to GMAC, 

5 correct? 

6 A. That would be correct. 

7 Q. And you can determine how much is due for each car 

8 simply by popping up a screen that will tell you the 

9 wholesale amount? 

10 A. That's correct. 

11 MR. WHEELER: Objection. You said he can lead, all 

12 right, he can lead. ' 

13 THE COURT: Correct. 

14 BY MR. GLOWNEY: 

15 Q. Is that correct? 

16 A. Yes. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. So in £ive minutes or less, even someone like me who 

is not very good at the computer, you can probably pop 

up that screen? 

MR. WHEELER: Objection, even someone like you who 

is not good at a computer. Let's just hear the 

question. 

THE COURT: Why don't you rephrase it? 

MR. GLOWNEY: Thank you, your Honor. 

THE COURT: We don't really know the depth of your 
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technical skills. 

MR. GLOWNEY: 

thank you . 

I don't want to put that out here, 

THE COURT: 

that at issue. 

I am not sure you don't want to put 

MR. GLOWNEY: I don't. I will withdraw that 

question and rephrase it, your Honor. 

BY MR. GLOWNEY: 

Q. Everett Chevrolet, or someone like you, ma'am, could 

in five minutes, I believe, determine how much is 

going to be owing for those sales, correct? 

A. That is not correct. 

Q. You couldn't sit down and pull up the wholesale 

amounts and say here is ~hat's due? 

A. What I can testify to is the fact that if all of these 

cars had been put into accounting then I could 

determine that the sale date was accurate for the date 

that they have sold and that the due date ~ould be 

accurate, if it were in accounting. I can't confirm 

that all of these cars were in accounting at that 

point in time. 

Q. And my question is a little different. Let's just, 

for the moment say if someone gave you these VIN 

numbers and said, I want you to take these ten VIN · 

numbers and I want you to tell me what I have to pay 
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1 if I need to pay it off right now? 

2 A. Yes, that's accurate, I could do that right now. 

3 Q. You could do that in five minutes, couldn't you? 

4 A. Yes. 

5 Q. Just come back and say, here is the number, here is 

6 the total, and you would take wholesale amounts and 

7 add them together and say here is what it is, 

8 correct? 

9 A. Yes, sir. 

10 Q. That's not hard to do? 

11 A. Yes. 

12 Q.So if you have sales dates, you are going to know in 

13 three days when they are due, and in five minutes you 

~4 can figure out how much is due, correct? 

15 A. Yes. 

Q. Let me do one more college try. Plaintiff's exhibit 16 

17 10, if you remember, we looked at that document 

18 yesterday? 

19 A. I do, or on Monday, actually. 

20 MR. WHEELER: What is exhibit 10 again? 

21 MR. GLOWNEY: Exhibit 10, counsel, is -- I will 

22 

23 

show it to you. 

MR. WHEELER: 

24 BY MR. GLOWNEY: 

I know what it is. 

25 Q. This was the sort of list of additional cars that 
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REBECCA IVERSON - Direct (Glowney) 

1 REBECCA IVERSON, having been duly sworn, 

2 testified as follows: 

3 MR. GLOWNEY: Are you ready for me to proceed, 

4 Your Honor? 

5 THE COURT: Oh, you may proceed. 

6 MR. GLOWNEY: Thank you, Your Honor. 

7 

8 DIRECT EXAMINATION 

9 BY MR. GLOWNEY:· 

10 Q Good afternoon, Ms. Iverson. 

11 A Hi. 

12 Q Could you state your name, spell it, and give your 

13 address for the court reporter, please? 

14 A Rebecca Iverson, R-E-B-E-C-C-A, I-V-E-R-S-O-N. And I go 

15 

16 

17 Q 

18 A 

19 

20 Q 

21 

22 A 

23 Q 

24 A 

25 

i 
by Becky. My address is 10005 151st Place S.E., 

Snohomish, 98296. 

And how are you currently employed, Ms. Iverson? 

I work for Doug'S Lynnwood Mazda, as the office 

manager/controller. 

And were you -- I'm sorry. Were you, at a previous 

time, employed at Everett Chevrolet? 

Yes, I was. 

How long did you work at Everett Chevrolet? 

I worked for John from December of '96, to September 

25 of '08. 

4 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

REBECCA IVERSON - Direct (Glowney) 

overruled. 

You may proceed, Mr. Glowney. 

MR. GLOWNEY: Thank you, Your Honor. 

(By Mr. Glowney) And what was your position at Everett 

Chevrolet, while you worked there? 

Controller/office manager. 

Office manager and controller? 

Um-hm. 

Okay. And do you know who you were replaced by? Do you 

know Ms. Cady? 

Not personally. 

Okay. And do you have any understanding of what her 

position was? 

I would assume office manager/controller. 

MR. WHEELER: Objection as to -- that's 

speculation. 

THE COURT: Sustained. 

MR. GLOWNEY: Thank you, Your Honor. 

(By Mr. Glowney) Are you familiar with Everett 

Chevrolet beginning to experience difficulty in making 

payments, and having financial difficulties, while you 

worked there? 

Yes. 

And when did that start occurring? 

Early 2008. 

7 
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25 

REBECCA IVERSON - Direct (Glowney) 

Did they have any trouble in late 2007? 

Some. 

Okay. And why were they having trouble, as far as you 

could see? 

Well, declining economy --

MR. WHEELER: Objection. She's not an expert. 

She hasn't been qualified as an expert. How could she 

testify as to why the dealership was 'encountering 

financial difficulty? 

THE COURT: Okay. Mr. Glowney? 

MR. GLOWNEY: I think she can testify to what she 

knows, which is if they weren't bringing in money and 

weren't able to pay their debts, she would know maybe 

if they had some unexpected increase in costs. I 

don't think that's the reason, but she would know from 

her familiarity --

MR. WHEELER: That's a speaking objection --

THE COURT: Whoa, whoa. Don't interrupt each 

other. I don't allow that. 

Were you finished? 

MR. GLOWNEY: Well, my only point was I think 

she's familiar with the financial condition, so she 

would have some understanding of whether there's 
\ 

increase in costs, lower profits, unexpected charge of 

something, she would know that. So I think she can 

8 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

REBECCA IVERSON - Direct (Glowney) 

leading. So go ahead. 

(By Mr. Glowney) So you're famil~ar with those 

records? 

Yes. 

Okay. Are you familiar with the amount of profits per 

month? 

I don't remember them right now, but 

Are you familiar enough and remember enough to know 

whether they ¢eclined month to month? 

Yes. 

And when did that decline start? 

In 2007. 

And did it accelerate, stay the same, go up, in 2008, 

while you were still there? 

Some months it went up, some months it was fairly 

steady. 

And do you happen to recall, when you left in 

September of 2008, what the year-to-date net operating 

loss for Everett Chevrolet was? 

No, I don't. 

MR. WHEELER: Objection, Your Honor. This 

witness is incompetent to testify, and what I mean by 

incompetent, a witness has to be able to recall the 

pertinent facts for which she's being or he's being 

addressed and that are at issue. 

10 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 
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Q 

A 

Q 

A 

Q 

REBECCA IVERSON - Direct (Glowney) 

I wasn't asked, but I d~d that every day. 

You did check every day, okay. And do you know why you 

checked every day? 

I had to know where I was, a cash position, and what 

my float was with the bank. I mean, I had to know 

what I could pay, what I couldn't pay, and how much 

money I had. 

And were there times that you had ·billsthat you 

couldn't pay? 

Yes. 

Were there times you had bills you couldn't pay 

timely? 

Yes.' 

Was that. often? 

It was getting to be quite often. 

And this is up until the time you stopped working 

there? 

Yes. 

And were the bills substantial bills that couldn't be 

paid? 

Yes. 

Or a whole variety of bills that couldn't be paid? 

It was a whole variety of bills. 

All right. And so was Everett Chevrolet paying bills 

late? 

12 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

REBECCA IVERSON - Direct (Glowney) 

Yes. 

Very late sometimes? 

Yes. 

Now, are you familiar or do you know whether or not 

Everett Chevrolet had a revolving line of credit with 

GMAC? 

We had a line of credit with GMAC. 

Not the wholesale floor plan, but a line of credit; 

right? And how did, to your knowledge, Everett 

Chevrolet use a line of credit? 

To pay bills. 

And do you know how much that line of credit was, in 

the fall of 2007? 

$700,000. 

And do you recall whether or not it was increased by 

some amount, by GMAC, in the fall of 2007? 

No. 

You don't recall that the lending limit was increased 

in the fall of 2007? 

I -- I was not aware that it was increased. 

Okay. Do you recall what the lending limit was, in 

2008, on the line of credit? 

$800,000. 

And how much of that was available for use, by Everett 

Chevrolet? 

13 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

REBECCA IVERSON - Direct (Glowney) 

credit? 

I would go to John when I needed money, and he would 

tell me to. draw on the line of credit. 

Okay. So you testified just previously here that 

there were times that Everett Chevrolet did not pay 

its bills timely. 

Correct. 

Do you know why that was? 

Because the line of credit had been cancelled. 

Had been cancelled when? 

I don't know when, but I had tried to bring it up to 

the $800,000, and was informed that it had been 

cancelled. 

Okay. How about before that time? Before that time, 

did you try to use the line of credit, and you 

couldn't use it because it was maxed out? 

No. 

Okay. Now, you resigned your position on or about 

September 25; is that correct? 

Correct. 

And would you tell the Court why you resigned? 

I resigned because I was -- it was coming up to sales 

tax time for -- to pay August sales tax, I hadn't paid 

July's sales tax yet. And so I had e-mailed Jay 

Carpenter, the company attorney, to just say is there 

15 
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Q 

A 
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REBECCA IVERSON - Direct (Glowney) 

anything I need to do to protect myself from not 

paying the sales tax. And he --

MR. WHEELER: Objection as to what he said. It's 

hearsay. 

THE COURT: Sustained. 

(By Mr. Glowney) Without telling us what this 

gentleman said to you, car. you tell us why you 

resigned? 

I contacted the Department of.Revenue compliance 

auditor, and was told --

MR. WHEELER: objection as to what she was told. 

THE COURT: Sustained. 

(By Mr . . Glowney) Can you just tell us, from your 

understanding of why you resigned 

I could be held liable -- I could be held liable for 

the Washington state sales tax that was being unpaid. 

Yo~ mean, held personally liable? 

Personally liable. 

Did you discuss this with Mr. Reggans? 

Yes, I did. 

What did he tell you, if anything? 

He -- he said he would call me back, when I told him. 

He called me back and said he would get with me, and 

that was on the 23rd. I hadn't heard -- I heard from 

him on the evening of the 23rd. 

16 
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REBECCA IVERSON - Direct (Glowney) 

On the 24th, I did not hear anything from him. 

And on the 25th, the sales tax was due at midnight. 

So I resigned before midnight so that I wouldn't be 

held liable for August sales tax also. 

Okay. And to your knowledge, did, at that time, 

Everett Chevrolet have the funds sufficient to pay the 

sales tax? 

If we didn't pay GMAC. 

So you couldn't pay both creditors? 

Correct. 

Now, were you present at the Everett Chevrolet 

dealership, when GMAC conducted audits? 

Yes. 

Do you recall when they first conducted audits? 

They've always conducted audits. 

Okay. Did there come a time when the audits became 

more frequent? 

Yes. 

And do you recall when that was? 

Early summer. 

How many were they doing in the early summer, on a 

monthly basis? 

About every other week. 

Okay. Did it become more frequent? 

When I left, they were there every day. 

17 
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REBECCA IVERSON - Cross (Wheeler) 

Okay. And during that time, from early summer to 

there, was Everett Chevrolet able to pay GMAC timely, 

on all occasions? 

No. 

And do you recall how often they were unable to pay 

timely? 

No. 

Okay. Now, did you observe any acts by any auditors 

that interfered with Everett Chevrolet's ability to 

sell cars? 

Not when I was there. 

And you were there through September, I guess, 25th, 

officially; correct? 

I resigned on the 25th. 

Correct. 

MR. GLOWNEY: No further questions. Thank you, 

Ms. Iverson. 

THE COURT: Cross-examination, Mr. Wheeler. 

MR. WHEELER: Thank you, Your Honor. 

21 CROSS-EXAMINATION 

22 BY MR. WHEELER: 

23 

24 

25 

Q 

A 

Mrs. Iverson, you said that the dealership paid its 

bills, in part, through the line of credit; correct? 

In part, correct. 

18 
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1 due 12-19 or 12-22~ you keep adding those together, 

2 the balance? 

3 A. The sum due 12-18-08 all the way down to 1-02-09, the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q. 

A. 

sum of those figures on the left side should reconcile 

with the total of $623,986.92. 

And then this would also reflect if there were 

payments made in that time frame? 

They do. If a unit on here, no particular unit, just 

any unit, if for whatever reason we receive a payment, 

that is applied towards that unit, or if it's a 

partial payment, then I will reduce the floor plan 

amount, which is the floor plan amount, column 2 to 

reflect what is owed after payments are received. 

14 Q. Okay. Now, did you engage in a similar exercise but 

15 date it a little later in January? 

16 A. I did. 

17 Q. Mr. Davoudpour, let me hand you what has been marked 

18 as plaintiff's exhibit 52. Will you take a look at 

19 that document and tell me what that is? 

20 A. This is the sold out of trust worksheet that I 

21 conducted as of 1-7-09. 

22 Q. Again, you produced all the data contained on this 

23 document? 

24 A. I did. 

25 MR.GLOWNEY: I offer plaintiff's exhibit 52. 
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MR. WHEELER: No objection. 

THE COURT: 52 is admitted. 

(Exhibit 52 was offered 
and received into 
evidence.) 

MR. GLOWNEY: Thank you, Your Honor. 

7 BY MR. GLOWNEY: 

8 Q. 

9 

10 

11 A. 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 

So how is this a little different, o~ is it a little 

different than the previous ones you have shown us 

this morning? 

It is. It's a later date, which means I would have 

had more sales basically from the previous exhibit 

which ended 12-31-08, if sales did occur, and I had 
, 

those sale documents and information in my possession 

at the time, then I would update this sheet. And this 

information takes that into consideration as well as 

if we received any other payments, whether from the 

dealership or retail lenders. 

So if I look over on the second page then, and looking 

at the column that indicates sale date? 

21 A. Correct. 

22 Q. It appears that there are some sale dates of 12-30, 

23 12-29, 12-30, January 1st, January 6th, is that 

24 correct? 

25 A. Yes. Those are just that -- vehicles that were sold 
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for whatever reason. I didn't have the sales 

information to me at that point on 12-30 or 12-31. I 

was al~o out of town for New Year's, so by the time I 

got back and updated the sheet, that's the information 

that I had. 

6 Q. Now, the front page continues to show sales from as 

7 

8 

9 

10 

11 

12 

13 

1.4 

old as 12-13 not paid, is that correct? 

A. Correct. I {eep a -- essentialiy a running total day 

by day. And as a unit would be sold, if it sold 

completely, I mean, paid off completely, then it would 

go completely off this list. If it's a partial 

payment then whatever payment we received, I would 

apply it to the,floor plan amount, the FP amount, 

thereby reduce the total amount. 

15 Q. So we are still showing three cars that were sold on 

16 December 13th, not paid by January 7th, is that 

17 correct? 

18 A. Correct. 

19 Q. And four cars sold on the 14th, not paid by January 

20 7th, is that correct? 

21 A. Correct. 

22 Q. And then so forth and so on down the list? 

23 A. Correct. 

24 Q. And it appears that the last entry would have been due 

25 on January 9th, correct? 
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1 A. Due on January 9th, correct. 

2 Q. SO you did this on the 7th, so that one wasn't due as 

3 of the date this was done, correct? 

4 A. Correct. 

5 Q. It was going to come due on the 9th? 

6 A. Yes. 

7 Q. Okay. And then you -- I take it on the second page, 

8 you have a running tab again, as to what the various 

9 amounts that were coming due? 

10 A. Yes. 

11 

12 

13 

Q. And you show how many cars due and not paid? 

A. As of this date, as of the day I did this, it was 33 

units for total amount of $778,774.80. 

14 Q. And those numbers are reflected on the second page of 

15 your summary? 

16 A. They are, yes. 

17 Q. Now, that 33 includes the one that's due on the 9th, 

18 correct? 

19 A. Correct. 

20 Q. Okay. And the $778,774.80 total includes that one as 

21 well? 

22 A. Correct. 

23 Q. And did you do a similar exercise in the March time 

24 frame? 

25 A. I did. 
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1 A. The $800,000 of unencumbered cash, correct. 

2 Q. And you discussed this with him? 

3 A. Yes. 

4 Q. And was this in person conversation or telephone 

5 conversation? 

6 A. It was in telephone conversations. 

7 Q. And what was the substance of that conversation? 

8 A. He indicated he was working with Motors Holding, and 

9 working out an arrangement to have some additional 

10 cash put into the store. 

11 They had, during the month of October, provided him 

12 with $500,000 earlier in the month. 

13 Q. In October? 

14 A. In October. 

15 Q. And how did you know about that? 

16 A. He "provided us with a copy of the wire transfer. It 

17 actually was right around the timeline that we were 

18 

19 

20 

doing an audit, and those , funds helped bring us whole, 

because he was sold out of trust earlier in October, 

yes. 

21 Q. And so to your knowledge, if you look at the operating 

22 report for October -- you have it with you? 

23 A. I have it. 

24 Q. Would that report refresh the receipt' of the over 500 

25 -- what the total was? 
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1 A. What we received was a copy of the bank statement, as 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1~ 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I recall, showing that the money had been deposited in 

the month end. So it was our understanding that the 

$500,000 was showing in cash and contracts. 

So it was concerning that the CARS report was 

already reflecting negative cash, after such a large 

cash injection. 

THE COURT: Counsel, I think I need to jump in 

here again. 

MR. GLOWNEY: Certainly, sir. 

THE COURT: Does that cash injection show on the 

operating report for October, in any of the detail? 

I haven't really tried to analyze this, because it's 

so tiny, but ~oes it show on any of these pages? 

THE WITNESS: My understanding, and if you look at 

some of the other financial statements, long term debt 

increased in October, and I believe, that that 

reflects that $500,000 that he received from Motors 

Holding. 

THE COURT: All right. So where is long term 

debt? 

THE WITNESS: It's line 34. 

THE COURT: On the front? 

THE WITNESS: Yes, first page, line 44, it's a 

million, 411. 
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Q. And do you recall what those discussions were about? 

A. There was a conversation with myself and Don Rice, a 

conference call. 

Q . . With Mr. Reggans? 

A. With Mr. Reggans. 

Q. Do you recall when in the month that was? 

A. It was, I believe, mid month before Thanksgiving. 

Q. Okay. 

A. And the substance was where he was, how things were 

coming along with his workings with Motors Holding, as 

well as the credit lines. 

Q. With respect to Motors Holding, do you know ot recall 

what was sa~d by Mr. Reggans? 

A. That he was working on it and something would be 

resolved in the near future. 

Q. Did he give you anything more than that? 

A. I do not believe so, I don't recall. 

Q. And then you discussed the credit lines? 

A. Yes, we did. 

Q: What did you discuss about the credit lines? 

A. We talked about the fact that the credit lines were 

continuing to increase instead of trending downward 

like we had desired. And Mr. Rice and I believe Mr. 

Reggans discussed the possibility at that point of 

suspending the credit lines, because they were moving 
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1 in the wrong direction. We did not suspend the GM 

2 drafting ability, to continue him having the ability 

3 to get th~ new models that were coming in and he had 

4 some sold units. 

5 THE COURT: Did you say we did not suspend or did 

6 suspend? 

7 THE WITNESS: We did not suspend the GM factory 

8 tape to tape piece, meaning that GM could still allow 

9 him to have some inventory, but we weren't going to do 

10 over the counter type transactions. It was his 

'- ':':~ ., 11 ordered units, because he was concerned about the new 

12 models , coming from. 

13 THE COURT: All right. Thank you. 

14 MR. GLOWNEY: Thank you, your Honor. 

15 BY MR. GLOWNEY: 

16 Q. Do you recall anything else from that discussion, in 

17 particular? 

18 A. I believe we told him that we were going to give him 

19 -- because at that point, the October 30th letter had 

20 expired, and we were going to give him until the end 

21 of the month to come up with the difference of the 

22 $300,000 towards the 800,000, as well as his personal 

23 guarantee. 

24 Q. Okay. I take it subsequently you sent him a letter 

25 to that effect? 
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1 A. Correct, a letter was sent out in July. 

2 Q. Before I get to that, because I got to find that, I'm 

3 going to take something else here. 

4 Ms. Smith, let me hand you what has been marked as 

5 exhibit 75. And ask you to take a look at that 

6 document. Do you recognize that document? 

7 A. Yes, I do. 

a Q. Can you tell me what that is? 

9 A. This is an audit action item report for Everett 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Chevrolet, and the date of the audit was November 

11th, 2008. 

MR. GLOWNEY: 

THE COURT: 

MR. WHEELER: 

THE COURT: 

MR. GLOWNEY: 

I would offer exhibit 75, your Honor. 

Any objection to 75? 

No objection. 

75 is admitted. 

Thank you, your Honor. 

(Exhibit 75 was offered 
and received into 
evidence. ) 

20 BY MR. GLOWNEY: 

21 Q. And what did this audit show with respect to Everett 

22 Chevrolet, as of 11-11-2008? 

23 A. There were a number of vehicles that were sold, of 

24 which three -- excuse me, five units were sold and 

25 should have been paid prior to us conducting the 
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audit. 1 

2 

3 

There were delays, they were considered sold out of 

trust. 

4 Q. Now, is the amount of the delay shown on the document, 

5 can you tell? 

6 A. Yes, it shows as in the first specific item, it 

7 shows a five day delay. 

8 Q. Do you recall whether this was cured? 

9 A. This particular audit was made whole at the time of 

10 the audit. 

11 Q. Okay. 

12 A. So it was cured. 

13 Q. As of the day? 

14 A. As of that day. 

15 Q. How was it cured, do you know? 

16 A. It was paid via, I believe, via Smart Cash. 

17 Q. Now you have the document I wanted to ask you about? 

18 Let me hand you what has been marked as defendant's 

19 eihibit 9. And I will take these fora moment. Thank 

20 

21 

you. 

And ask you to -- if you recognize exhibit9? 

22 A. Yes, I do. 

23 Q. And what is exhibit 9? 

24 A~ It's a letter to Mr. Reggans confirming the 

25 conversation that I mentioned earlier regarding the 
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1 requirements that were stipulated in the July 30th 

2 letter and what those requirements were of the 

3 $800,000 that needed to be injected into the 

4 dealership, requests for his personal guarantee and 

5 the need for him to pay faithfully'and promptly on his 

6 sold units. 

7 And what had been accomplished was there was 

8 $500,000. 

9 Q. And was that the money from Motors Holding? 

10 A. That was the money from Motors Holding, that we had 

11 not received the personal guarantee. And then we 

12 indicated that there was concern with audits that were 

13 taken in August, September, and October. 

14 Q. And the concern with the audits is? 

15 A. Well, the August 22nd audit was a sold out of trust 
, 

16 where we spent sometime there until it was made whole. 

17 17 sold units at that specific audit, of the 22 

18 vehicles that were sampled, were -- had delays. 

19 The September 4th audit reflected seven delays out 

20 of the 16 sold units. September 23rd audit reflected 

21 nine delays out of the 15 sold units. And then -- and 

22 then the October 27th audit reflected five out of 13 

23 vehicles. 

24 Q. Okay. So what -- did you give a new demand or new 
", 

25 deadlines to Mr. Reggans --
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1 A. Yes. 

2 Q. -- to Everett Chevrolet, In this letter? 

3 A. Correct. We asked -- we were willing to until 

4 November 30th for the additional $300,000, as well as 

5 his personal guarantee of all obligations. 

6 Q. And did you tell him what GMAC was prepared to do if 

7 he couldn't meet these requests? 

8 A. Yes. If he was unable to make those requests, we 

9 would suspend or terminate the dealership's wholesale 

10 credit lines. 

11 Q~ NOw, after you sent the letter, that's exhibit 9, do 

12 you recall having any discussions i,rrnnediately 

13 thereupon or not regarding this? 

14 A. N0 1 I don't believe so. 

15 Q. Okay. So you had this discussion on the 21st, before 

16 

17 A. Correct. 

18 Q. NOw, the deadline of November 30th, was that -- did 

19 Everett Chevrolet provide additional $300,000 in 

20 capital? 

21 A. No, they did not. 

22 Q. And you had sent a letter requesting principal 

23 reductions for November, is that correct? 

24 A. That's correct. 

25 
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1 Q. And would those have been due? 

2 A. They were I believe the letter says due upon 

3 receipt, but we give them until the end of the month 

4 to make that payment. 

5 Q: And did Everett Chevrolet make a principal reduction 

6 as requested at the end of November, 2008? 

7 A. No, they did not. 

8 Q. SO what is the next thing that occurred then, with 

9 

10 

respect to Everett Chevrolet and its credit position 

with GMAC? 

11 A. In December, early December there was some 

12 conversations with respect to the fact that the 

13 curtailments, the principal partial demand for 

14 curtailments were nod paid. 

15 Q. This was a conversation with who? 

16 A. Joe McCarthy. 

17 Q. And between you and Mr. McCarthy? 

18 A. Yes, between myself and Mr. McCarthy. 

19 Q. And what --

20 A. And Pedram. 

21 Q. What was the outcome of those discussions? 

22 A. A decision was made to invoke the open account as well 

23 as suspend their credit lines. 

24 Q. What open account? 

25 A. We have a security interest in the GM open account. 
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principal reductions for November was not paid, 

$172,000 on the prior model year inventory, as well as 

the used vehicles. 

4 And then it also indicates that the audit that was 

5 conducted the prior Friday. 

6 Q. What date was that? 

7 A.December 5th. 

8 Q. Okay. 

9 A. Resulted in a sold out of trust situation where ]5 

10 

11 

12 

13 

14 

15 

percent of the vehicles inspected were delays, 12 out 

of 16. And at that point there was still $131,637.98 

that was due on or before December 5th, that was not 

paid. 

And then based on this information, we suspended 

the credit lines; as well as invoked the open account. 

16 Q. Okay. And suspending the credit lines means what? 

17 A. That GM will not have the ability to draft·on his 

18 credit line and ship inventory to him. 

19 Q. Now, had you had any conversations with Mr. Reggans 

20 regarding the December 5th out of trust situation at 

21 -- or at the time of this letter? 

22 A. Yes, Joe McCarthy aDd myself, and I believe Pedram 

23 also were on a conference call with Mr. Reggans 

24 Friday. 

25 Q. I'm sorry, on Friday? 



r-----------------Rice Michele Smith - DirectExarnination----------------~ 

39 

1 A. Friday afternoon. 

2 Q. And what was the discussion that occurred there? 

3 A: How he was going to be able to cure this amount of 

4 money that was due to GMAC. 

5 Q.Okay. Now in that conversation, did Mr. Reggans 

6 dispute the out of trust_ situation? 

7 A. He felt like there might be some inaccuracies, but he 

8 was unable to provide us with the detail of what was 

9 the inaccuracies were. 

10 Q. Did you ask him to do so? 

11 A. Yes, we did ask him to do so. 

12 Q. What did he say when you asked him to do so? 

13 A. He hadn't had an opportunity to look into it, and he 

14 would get back to us. 

15 Q. This is what he told you? 

16 A. Yes. 

17 Q. Do you recall anything else that was discussed in the 

18 December 5th telephone call? 

19 A. No, I believe that would be it, the fact that there 

20 was some balance of money that was due and needed to 

21 be paid. 

22 Q. Okay. And the -- do you recall ~hether or not there 

23 was some money paid on December 5th? 

24 A. I do not recall. 

25 Q. Let me see if this refreshes your memory. Let me hand 
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1 you exhibit 35. Do you recognize exhibit 35? 

2 A. Yes, it's a Smart Cash transaction sheet. 

3 Q. Does it refresh your memory as to whether or not any 

4 cash was paid on the 5th or not? 

5 A. It appears $74,325.08 was paid. It's not dated, 

6 though, so. It's possible this was processed that 

7 day, it's just not dated, so I can't 

8 Q~ Okay. Now did -- was there any discussion with Mr. 

9 Reggans as to how the remaining sold out of trust was 

10 going to be resolved? 

11 A. He was working on collecting contracts in transit and 

12 trying to -- he I indicated he was going to have his F 

13 and I team work diligently on Monday to try to bring 

14 some cash back into the store so he could go ahead and 

15 pay GMAC. 
I 

16 Q . . Okay. Any conversations with Mr. Reggans over that 

17 weekend? 

18 A. No, there were -- I don't recall a conversation with 

19 Mr. Reggans over the weekend. 

20 Q. SO on Monday then, December the 8th, did Everett 

21 Chevrolet cure the out of trust situation? 

22 A. No, they did not. 

23 Q. Did you have any conversations with Mr. Reggans on 

24 that date? 

25 A. I believe I recall a conversation where he was still 
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1 

2 

3 

working on trying to work through the contracts and 

transits and bring some additional cash into the 

store. 

4 Q. Okay. And again, this would be a telephone call? 

5 A. A telephone call with myself and Joe McCarthy. 

6 Q. Okay. And did, in this conversation, did the issue of 

7 whether he disputed the out of trust situation corne up 

8 again? 

9 A. Yes. 

10 Q. How did it corne up? 

11 A. He said that he still felt that our records might be 

12 inaccurate, but he was unable to provide us with any 

13 information to prove otherwise. 

14 Q. Did you ask him to do so? 

15 A. Yes, we did ask him to tell us what you think the sale 

16 dates are. 

17 Q. Did he tell you? 

18 A. No, he did not. 

19 Q. At any time subsequent to December 8th, did he tell 

20 you what he thought the real sale dates are? 

21 A. No. 

22 Q. Okay and you had asked him on two occasions, I take 

23 it? 

24 

25 

A. Yes. 

Q: Do you recall if you asked him on any other sale dates 
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23 

24 
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with regards to those specific sale dates? 

A. With regard to those specific sale dates, no. 

Q. Okay. Do you recall anything else of substance of 

that conversation on December 8th? 

A. No, that he was still trying to figure out a way to 

get the cash to pay for GMAC. 

We had, at that point, advised him that he needed 

to pay certified funds for the inventory. 

Q. Okay. Why did you ask for certified funds at that 

point? 

A. We were concerned that with the cash position and the 

fact that he wasn't able to pay us, that Smart Cash 

transaction, if processed, might not clear. 

Q. What was the difference between Smart Cash and 

certified funds, to your knowledge? 

A. Certified funds is a cashier's check where you go to 

the bank and get it done. They verify that the funds 

are actually in the account before they issue a 

cashier's check or certified check. 

Smart Cash is an electronic transaction that 

happens overnight and there is no verification where 

it's not like a wire, a wire not released without 

verification 'that the funds are actually in the 

account. It's like an electronic check, where if the 

funds are not there, there is an opportunity that it 



r-----------------Rice Michele Smith - DirectExamination----------------~ 

52 

1 A~· In that conversation, yes. 

2 Q. And what did he say to that? 

3 A. He disagreed again. 

4 Q. And did you -- what else did you discuss then? 

5 A. He, again, asked -- we had quite a bit of discussion 

6 with respect to the auditors, and I told him as long 

7 as he was current, all we would be doing is coming in 

8 the morning, doing an audit, providing our results and 

9 then leaving. 

10 But our concern was that we wanted to know on a 

11 day-to-day basis how much was owed to GMAC so we could 

12 follow it more closely. 

13 Q. And did he have cars that the payments were due on the 

14 11th? 

A. Yes, I believe so. I have to double check that. 15 

16 

17 

There was money due on the LOth that was paid on the 

11th. 

18 Q. Let me hand you exhibit 32, and see if that refreshes 

19 your memory. 

20 A. Okay. This doesn't have any sales dates on it, so I 

21 don't have that -~ it shows that money was paid on the 

22 11th. 

23 Q. And was it for a number of cars? 

24 A~ It was for a number of cars. 

25 Q. SO would he be paid in advance for cars? 
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1 A. No. 

2 Q. SO do you know whether those were sold out of trust or 

3 just simply coming due? 

4 A. They were sold out of trust because the money due on 

5 the 10th was not paid. 

6 Q~ Do you know which car was which? 

7 A. Not unless I was to look at the audit. 

8 Q. Okay. So, was he able to, on the 11th then cure the 

9 

10 

sold out of trust simply with cash from Everett 

Chevrolet? 

II A. No, he was not. 

12 Q. Since December 5th, how often had this occurred? 

13 A. It was on two separate occasions where the sold out of 

14 

15 

trust units were paid with significant portion of the 

floor plan proceeds and some cash. 

16 Q. SO what was your upshot of your conversation on the 

17 11th with Mr. Reggans? 

18 A. He was not pleased with the upshot that GMAC would not 

19 

20 

be leaving and he refused to provide us with the 

titles and the MCO's. 

21 Q. Okay. In this conversation did he disagree with any 

22 of the sales dates or the request for funds that GMAC 

23 made? 

24 A. No, I do not recall that being part of our 

25 conversation. It was predominantly about having the 
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1 Chevrolet, or on his behalf? 

2 A. Yes, we did. 

3 Q. I hand you what is marked as exhibit 78 and ask if you 

4 can identify that, please? 

5 A. Yes, this is a letter that was sent to -- from Mr. 

6 Reggans' attorney, Mr. Wheeler asked to myself and Joe 

7 McCarthy and Keith Constantine. 

8 Q: Did you receive any -- or what did you do with the 

9 letter when you received it? 

10 A. We forwarded it on to our attorneys. 

11 MR. GLOWNEY: I offer exhibit 7B, your Honor. 

12 MR. WHEELER: No objection. 

13 THE COURT: 78 is admitted. 

14 

15 
(Exhibit 78 was offered 
and received into 
evidence.) 

16 

17 BY MR. GLOWNEY: 

18 Q. Now, did you have any further. 

19 Let's move to the date of December 18th. Do you 

20 recall that date? 

21 A. Yes, I do. 

22 Q. Did you have any dealings related to the Everett 

23 Chevrolet account on the 18th? 

24 A. Yes, I did. 

25 Q. And what were they in regards to? 
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1 A. There was a balance of $206,000 that was due on that 

2 timeline, approximately from the sale of vehicles over 

3 the weekend, Saturday, Sunday and Monday sales; 

4 Q. There is a little calendar there. What day was the 

5 18th? 

6 A. The 18th was a Thursday, so the vehicle sold on the 

7 13th, 14th, and 15th were due on the 18th. 

8 Q. And the 13th, 14th and 15th are again what days of the 

9 week? 

10 A. They are Saturday, Sunday, and Monday. 

11 Q. Okay. So there was going to be $206,000 due on the 

12 18th? 

13 A~ Correct. 

14 Q. SO what did you do with respect to that? 

15 A. Mr. Hoopes was at the dealership that day and I asked 

16 him. 

17 Q .. What was he doing there? 

18 A. He was on site to possibly conduct an audit that day. 

19 Q. What occurred with Mr. Hoopes? 

20 A. I asked him to speak to Ms. Cady, and, you know, a 

21 reminder of the funds that were outstanding that were 

22 due today. 

23Q. How did you contact Mr. Hoopes? 

24 A. Via phone. 

25 Q. And do you know whether or not that occurred? 
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1 A. Yes, it did. He did speak to Ms. Cady. 

2 Q. What happened after that, with respect to that 

3 request? 

4 A. I believe I -- that there was a phone conversation 

5 with myself and Ms. Cady. I think I recall --

6 Q. On what day? 

7 A _ On the 1 8 t h . 

8 Q. And what occurred in that conversation? 

9 A. A reminder there was $206,000 due that day from the 

10 

11 

12 

13 

sale of the inventory from Saturday, Sunday and 

Monday. 

Q. Okay. And what did Ms. Cady say to you, if you can 

recall? 

14 A. She would have to look into it, and that she would be 

15 getting back tome. 

16 Q. Did she get back to you then? 

17 A. I did not hear back from her that day. 

18 Q. Did you hear back from Mr. Hoopes that day? 

19 A. Yes, I did. 

20 Q. What did Mr. Hoopes tell you? 

21 A. He indicated he had a conversation with Mr. Reggans 

22 about the amount due. 

23 Q. What did Mr. Reggans say? 

24 A. Mr. Reggans wanted to know where his list was, and 

25 that Dave had not done an audit that day, because of 
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2 

3 

the snow. And my understanding is Dave indicated that 

the list was provided previously and that information 

was Ms. Cady had it. And I don't know the full 

4 ramifications of the conversation, but I understand 

5 that Mr. Reggans was upset about it. 

6 Q. Was there any further contact by Everett Chevrolet to 

7 you on the 18th? 

8 A. On the 18th, no. 

9 Q. SO I take it there was no request as to making 

10 provisions for payment? 

11 A. Correct. 

12 Q.. Of any kind? 

13 A. Of any kind, no. 

14 Q. Did you receive any e-mails on the 18th? 

15 A. I did not receive an e-mail on the 18th. 

16 Q. Now, on the 19th, did you have any communications with 

17 Everett Chevrolet? 

18 A. I had a conversation with Terry Cady in the morning 

19 asking what happened, why we didn't receive the funds 

20 from the 18th. 

21 Q. What time was this in the --

22 A. In the morning. 

23 Q. Plano time? 

24 A: I would say 10:00, 10:30 Plano time, which would be 

25 8:30, Pacific time. 
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1 Q. And you asked her again, I'm sorry? 

2 A. I asked her what happened with regards to the 

3 

4 

5 

$206,000, and she was going to get back to me with 

regards to it. And she asked me if I had received an 

e-mail. And I said no. And she verified my e-mail 

6 address and she had it incorrect, so I did not receive 

7 the note she had sent me. 

8 Q. Did she then tell you what the e-mail had said? 

9 A. She indicated that the bank had closed and that's why 

10 she was unable to handle the $206,000. 

11 Q. On the 18th? 

12 A. On the 18th, correct. 

13 Q. SO what else did she say then on the 19th? 

14 A. Well, I asked her, well, what ~bout today. She said, 

15 well, I am not sure. I will need to get with Mr. 

16 

17 

18 

19 

20 

Reggans, and I said, well, we need to get this 

resolved. And as soon as you can provide me with some 

information as to how it's going to be handled, please 

give me a call back. And I did not hear back from 

her. 

21 Q. Okay. And in that conversation, was -- did she raise 

22 any dispute over the amount that was due? 

23 A. No, she did not. 

24 

25 

Q. Okay. Did she indicate if Mr. Regganswas going to 

call you? 
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1 

2 

3 THE WITNESS: She said that she would speak to Mr. 

4 Reggans, and I don't recall if she specifically said 

5 he would ~ontact me, or she would contact me, or who 

6 would. 

7 BY MR. GLOWNEY: 

8 Q. SO how did -- so as the day progressed, did you have 

9 any contact from them? 

10 A. No, we did not have any contact frOm them. 

11Q: Did you see any payment from them? 

12 A. No, I did not. 

13 Q. SO what did you do? 

14 A. We had a conversation, Joe McCarthy and I, to review 

15 

16 

17 

18 

19 

20 

21 

the account ahd our concerns. 

I had an opportunity, at that point, to review the 

Noverr~er financial statement and the November 

financial statement just on the raw data, reflected 

that there was a cash and bank credit balance again, I 

believe it was approximately $140,000. I would have 

to see the financial statement. 

22 Q. Ms. Smith, let me hand you what has been marked as 

23 exhibit 79. If you will take a look at that document 

24 

25 

and identify it, please. 

Can you tell me what it is? 
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1 A. This is the November 30th, 2008 operating report for 

2 Everett Chevrolet. 

3 Q. Is this a document that you just referred to in your 

4 testimony that you have looked at? 

5 A. Yes . 

6 Q. I guess around the December 15th time frame? 

7 A. Correct, December ' 18th time frame. 

8 Q. Oh, I'm sorry, okay. 

9 

10 

11 

12 

13 

14 

I offer exhibit 79. 

MR. WHEELER: No objection. 

THE COURT: 79 is admitted. 

(Exhibit 79 was offered 
and received into 
evidence. ) 

15 BY MR. GLOWNEY: 

16 Q: Okay. Now, with respect to what you looked at on 

17 December 19th, what in this document are you referring 

18 to? 

19 A. The cash and bank credit balance. 

20 Q. Where is that shown? 

21 A. That would be line 8, on the liability side, I'm 

22 sorry, line 7 on the liability side of $157,175. 

23 Q. What does that mean to you? 

24 A. That means in conjunction with line 8 on the other 

25 side, cash and bank, $3,155, when you net those two, 
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1 he had a negative cash balance of approximately 

2 $154,000. 

3 Q. On December 19th, as of the date of this? 

4 A. As of the date of this operating report. 

5 Q. All right. Did you look at anything else in this 

6 that gave you concern? 

7 A. The continuing losses had grown to $717,000. 

8 Q. Where does that show? 

A. That is line 63, that's $717,000. 

571. 

I believe that's 9 

10 

11 Q. Okay. Anything else that you looked at? 

12 A. Yes, that now his net worth had now deteriorated to 

13 $307,694. 

14 Q. Did you look at the profit and loss summary? 

15 A. Yes. For the mbnthof November he had lost $94,068 

16 and he was selling 17 new vehicles and 40 used. 

17 Q. And how did that compare to his performance when he 

18 made money? 

19 A. That was below what his numbers were on his profit and 

20 loss back in January and February. 

21 Q_ Did you see a trend there? 

22 A. There was a continuing decline in sales and continuing 

23 losses, yes, as well as various strained cash 

24 position. 

25 Q. Anything else? 
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1 Q. Where is that? 

2 A. 25.6 to one it's the third box down. 

3 Q. On the front page? 

4 A. On the front page, that's correct. 

5 Q: And anything else in particular that you looked at on 

6 this document? 

7 A. The used inventory on the second page. 

8 Q. Used inventory versus co'st of sales? 

9 A. Versus cost of sales is still over valued. 

10 Q. Now, I think you had a telephone call from Ms. Cady 

11 the morning of the 19th? 

12 A. That is correct. 

13 Q. And what did she tell you, in brief? 

~4 A. I asked her with respect to the money that was due 

15 from the 18th, then why it was not paid. She had 

16 asked me if I received an e-mail, which I hadnot, to 

17 

18 

19 

20 

21 

22 

confirm that she had the wrong e-mail address. 

She said that the bank had closed and they were not 

able to pay. So I asked her about how they would 

handle it today, and she indicated she would have to 

touch base with Mr. Reggans and would follow back up 

on it. 

23 Q. And did you have any call from Ms. Cady the rest of 

24 the day? 

25 A. No, I did not. 
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1 Q. Did you get a call from Mr. Reggans? 

2 A. No, I did not. 

3 Q. Did you get a call from anyone at Everett Chevrolet? 

4 A. No, I did not. 

5 Q. And so then you looked at this November financial 

6 information that you described here? 

7 A. Correct. 

8 Q. What occurred then at -- if anything, with respect to 

9 Everett Chevrolet on the 19th? 

10 A. I spoke to Mr. McCarthy, Joe McCarthy, and we had some 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

discussions with regards to my concerns about the lack 

of cash in the store, based on the November financial 

statement, as well as the fact that we were not paid 

for the inventory that was sold and that was due on 

the 18th. 

And the decision was made, based on the continuing 

deteriorating trends as well as the lack of cash in 

the store and the vehicles that were being sold and 

not paid for that we would request to have the 

relationship ended at that point. 

21 Q. Did you then send anything in writing to Everett 

22 Chevrolet? 

23 A. Yes, a letter was sent to Mr. Reggans at Everett 

24 Chevrolet that day. 

25 Q. Ms. Smith, I'm going to hand you what the clerk has 



r---------'-·Rise Michelle Smith - Direct Examination ----------, 

7 

1 marked as exhibit 83 and ask you to look at that 

2 document, please, and tell me if you recognize it? 

3 A. Yes, I do. 
4 Q; And what is that? 

5 A. It is a letter regarding a Notice of Default and 

6 demand for payment to Mr. Reggans. 

7 Q. What's the date of the letter? 

8A. Date of the letter is December 19th, 2008. 

9 Q. And how is this letter sent to him? 

10 A. I believe we sent it via Federal Express as well as to 

11 e-mail to Mr. Reggans, as it's outlined at the top of 

12 the letter. 

13 Q. Okay. And do you recall what time of day this letter 

14 was produced and sent out? 

15 A. It was later in the day, approximately sometime after 

16 2:30, after Smart Cash had closed. 

17 Q. And what does that mean, Smart Cash, closed? 

18 A. Smart Cash is our ACH ability for the dealer to fund 

19 payments to GMAC. And why we were waiting until that 

20 had closed to ensure that for some reason they 

21 wouldn't have tried to make those payments via Smart 

22 Cash. 

23 Q. Did that happen? 

24 A. No, it didn't happen. 

25 Q. SO you sent that letter out at that point? 
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1 A. Correct. 

2 Q. Okay. 

3 THE COURT: Are you going to move for 83? 

4 MR. GLOWNEY: Yes. I will move to admit exhibit 

83. Thank you, your Honor. 5 

6 MR. WHEELER: No objection . 

7 THE COURT: All right 83 is admitted. 

8 

9 

10 

11 BY MR. GLOWNEY: 

(Exhibit 83 was offered 
and received into 
evidence. ) 

12 Q. Now on the 20th, did you receive any calls from Ms. 

13 Cady that you recall? 

14 A. No, I did not. 

15 Q. Did you receive any calls from Mr. Reggans? 

16 A.' No, I did not. 

17 Q. Over the course of the next few days, did you receive 

18 calls from Everett Chevrolet? 

19 A. No, we did not. 

20 Q. Any that you can recall? 

21 A. That I can recall, no. 

22 Q.' And any written communications, e-mails? 

23 A. No, I do not believe so. 

24 Q. Did you receive payment for the cars that were due to 

25 be paid on the 18th? 
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1 A. No, we did not. 

2 Q. Did Everett Chevrolet, to your knowledge, continue 

3 selling floored cars in December of 2008? 
/ 

4 A~ Yes, to my knowledge they were continuing to sell 

5 cars. 

6 Q. And through December 31st, 2008, do you have any idea 

7 how many cars they sold? 

8 A. Yes, I believe it was around 30, 34 cars, somewhere in 

9 that neighborhood. 

10 Q. And did Everett Chevrolet make payment on any of those 

11 cars? 

12 A. No, we did not receive any funds from Everett 

13 Chevrolet during that time frame. 

14 Q. Did you receive funds from any other source? 

15 A. Yes, I believe we received some proceeds directly from 

16 a bank on one or two units. 

17 Q. Now, did GMAC send out notices to any retail banks for 

18 Everett Chevrolet? 

19 A. Yes, we did. 

20 Q. And when did that occur? 

21 A. That occurred late on the 19th. I believe it was in 

22 the afternoon. 

23 Q. And is that the date the letters went out? 

24 A. That would be the date that I believe most of the 

25 letters went out. 
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THE COURT: Any redirect? 

MR. GLOWNEY: No redirect, your Honor. 

THE COURT: So are we finished with her, Mr. 

Wheeler? 

MR. WHEELER: Yes, your Honor. 

THE ·COURT: 

questions. 

Hang on a second. I have some 

My first question is this. All this really 

technical fancy financial analysis, is this anything 

that you ever share with the dealer? 

THE WITNESS: I am not sure if the financial review 

that was done in April, there was a conversation that 

indicated there were some specific concerns. I'm just 

not sure of what the depth of that conversation was. 

THE COURT: Because you weren't there? 

THE WITNESS: Correct. 

THE COURT: Well, didn't you take over in July? 

THE WITNESS: Yes, I did. 

THE COURT: So when you were in charge, did you 

have any discussions about this with the dealer, using 

this financial information? 

THE WITNESS: The specific numbers, no, sir. My 

conversations were more geared to the liquidity 

position and the lack of cash in the store. 

THE COURT: Okay. So when you said it was more 
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related to the liquidity posit~on, what do you mean by 

that? 

THE WITNESS: The inability for the dealership to 

pay his flooring in a timely manne~ and the continued 

losses at the store. 

THE COURT: Did you have any discussion with the 

dealer, you, or if you know, anyone else, about the 

break even analysis, how many units you think you 

should be selling, did you ever tell him that? 

THE WITNESS: I can not recall, sir. 

THE COURT: You can't recall that? 

THE WITNESS: No, I can not. 

THE COURT: Did you ever ask him what he thinks 

his break even point is, or how he arrives at it? 

THE WITNESS: I do not recall that, sir. 

THE COURT: So $800,000, he was told he had to 

have $800,000 cash injection into his business, right? 

THE WITNESS: That's correct. 

THE COURT: So where did that figure come from? 

THE WITNESS: That was based off the April 

financial analysis, which revealed approximately about 

a 660 or 70 thousand dollar thirty day cash supply 

needed, as well as the existing year to date losses 

through April, was roughly $800,000. 

THE COURT: Okay. So is there a formula for 
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that? 

THE WITNESS: The day supply, the thirty day supply 

of cash is outlined in the CARS report for April. 

THE COURT: Yes, but you just added a variable in 

there, did you not? 

THE WITNESS: 

THE COURT: 

THE WITNESS: 

number. 

THE COURT: 

THE WITNESS: 

THE COURT: 

THE WITNESS: 

THE COURT: 

Yes, plus - the year to date losses -­

It's --

It's a number, it's a specific 

It's addition? 

Yes, it's addition. 

A plus B? 

A'plus B, sir. 

Okay. So here's the next question, 

that number was arrived from April, right? 

THE WITNESS: Correct. 

THE COURT: Well, was that number still valid in 

July? 

THE WITNESS: The $800,000? 

THE COURT: Yes. 

THE WITNESS: The losses had grown, so the number 

could have been increased. 

THE COURT: Could have been? 

THE WITNESS: The required amount could have been 

increased. 
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THE COURT: So what ~hat means is that number was 

not valid in July, the $800,000? 

THE WITNESS: The $800,000 number was based off the 

April financial statement approved by management --

THE COURT: Well, you got to remember who you ~re 

talking to. You need to answer my question directly. 

So the number is not valid in July, is it? 

THE WITNESS: No. 

THE COURT: So did you tell him that? 

THE WITNESS: No, I do not believe so, sir. 

THE COURT: Okay. Now, if it's not valid in 

July, that number is not valid in October, is it? 

THE WITNESS: No, because the losses had continued 

to grow. 

THE COURT: All right. If the formula is A plus 

B, then that number has gone up dramatically, has it 

not? 

THE WITNESS: That is correct, sir. 

THE COURT: Did you tell him that? 

THE WITNESS: We had conversations with respect to 

the deteriorating losses and the need for additional 

working capital. We had already outlined a specific 

number and that was the number we were working for. 

We gave him a specific timeline to get that number 

together. 
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But during all of our conversations, we continued 

to discuss the fact that the store was losing money. 

THE COURT: Go ahead. 

THE WITNESS: As well as having excessive inventory 

supplies and having substantial liquidity issues, with 

respect to paying GMAC in a timely matter, so yes, we 

did discuss the continuing deteriorating trends. 

THE COURT: But you didn't tell him that the 

number was increasing? You didn't tell him that? 

THE WITNESS: Well, we didn't formally change the 

number, sir. We had outlined 

THE COURT: Okay, okay. 

THE WITNESS: I guess I'm misunderstanding your 

question. 

THE COURT: I understand that you didn't write him 

a letter and change the $800,000, but if you look at 

your financial statements and if you run the formula 

that you just told me, according to your financial 

statements, then the number is going to be much higher 

is it not? 

THE WITNESS: Yes, it is, sir. 

THE COURT: And you didn't tell him that, did you? 

THE WITNESS: No, I did not, sir. 

THE COURT: Why? 

THE WITNESS: Because we had already outlined a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
.. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

136 

specific agreement. 

THE COURT: So if he had met that agreement in 

October of 2008, he still would not have met your 

requirements, would he? 

THE WITNESS: Based on the letter that was 

outlined, he would have provided enough equity or 

capital injection, and we would continue to talk to 

him about putting additional capital into the store. 

THE COURT: Okay. So tell me what the standard 

is then. You provided five hundred thousand, but 

that wasn't enough, right? 

THE WITNESS: That's correct. 

THE COURT: So then what would have been enough? 

You said $800,000 would have been enough. Show me. 

THE WITNESS: It was based on the letter that had 

already been outlined. 

THE COURT: It h.as to be based on your financial 

calculations, counsel. 

The letter is a snapshot in time. 

time, is it not? 

THE WITNESS: That is correct. 

It's frozen in 

THE COURT: So tell me what the number would have 

been to get right? 

THE WITNESS: In October we would have looke d at 

the cash position as well as the losses and figured 
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out what that number would be. 

THE COURT: Could you figure out that number right 

now? 

THE WITNESS: Yes, I could. 

THE COURT: How fast? 

THE WITNESS: Very quickly, sir. 

THE COURT: Okay. So tell me, what would it have 

been? 

THE WITNESS: Can I get some exhibits, please? 

THE COURT: You can get whatever exhibits you 

need. 

MR. GLOWNEY: 

THE WITNESS: 

What exhibits, if I may assist here? 

The October financial statement, as 

well as a day supply of cash for the October exhibit. 

MR. GLOWNEY:Your Honor, while he is doing the 

calculations, it's certainly within the Court's 

prerogative to ask any questions it wishes. 

THE COURT: Absolutely. 

MR. GLOWNEY: Absolutely. I don't know if I have a 

right, I think I would have a right to put in the 

record my objections. 

THE COURT: 

with that. 

You can object, I don't have a problem 

MR, GLOWNEY: And it seems to me, I understand what 

the Court is asking, but it's asking what seems to me 
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to be not what occurred. 

Whether this GMAC should have or could have done it 

differently, could have given them a different number 

in October, they did not. That's clear, they didn't 

ask for a different number. Nobody has testified 

otherwise. 

You are asking what they could have asked for based 

upon this formula. 

THE COURT: No, I am not, counsel. 

MR. GLOWNEY: Well 

THE COURT: I've indicated what the ratio analysis 

was, the ratio analysis goes up, the cash injection 

has got to get him somewhere close to ratio analysis. 

I am not making this up. 

MR. GLOWNEY: I am not suggesting at all that you 

are making it up, the fact is that they did not ask 

for it and why they did or did not may have involved 

other factors than just the application of the 

formula. 

THE COURT: When I asked her why, she can just 

tell me that, can't she? 

MR. GLOWNEY: I think she can, and I think part of 

her answer is that she did. I just don't know that 

it's necessarily 

THE COURT: Well, this isn't a debate at this 
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point. 

MR. GLOWNEY: No, your Honor, just stating my 

objection. 

THE COURT: Objection is noted. 

MR. GLOWNEY: Thank you, your Honor. 

THE COURT: Did you come up with a number? 

THE WITNESS: $1,195,172. 

THE COURT: That's the number that would have been 

equivalent to $800,000 in October, right? 

THE WITNESS: Correct. 

THE COURT: Okay so with the injection of 

$800,000 -- let's go back to the April situation 

would that have improved his ratio, because because 

his debt to equity ratio, is that the three to one? 

Is that the one that you testified had to be three to 

one? 

THE WITNESS: Yes. 

THE COURT: Okay. So if he had injected $800,000 

when you asked for it, the first time you asked for 

it? 

THE WITNESS: Uh-hum. 

THE COURT: Would that have gotten him to three to 

one? 

THE WITNESS: I do not believe so. But if it was 

complete unencumbered cash injection that we a~ked for 
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that would have meant that his net worth would have 

gone up. 

THE COURT: In terms of his debt to equity ratio, 

where would that have gotten him? 

THE WITNESS: Are we talking abouL, I'm sorry, the 

April financial statement? 

THE COURT: Yes. 

THE WITNESS: I need the April financial statement 

to be able to provide you that information. 

MR. GLOWNEY: 

find that. 

THE COURT: 

If I may, your Honor, I will try to 

Thanks. And Madam Clerk, if you can 

find it on your list that would be --

MR. GLOWNEY: You are certainly quicker than me. 

THE WITNESS: Or the asset quality and leverage 

report for April also, would be --

MR. GLOWNEY: I think that's April financial and 

asset -- April asset quality and leverage. 

THE WITNESS: Yes, easier to read. 

MR. GLOWNEY: Your Honor, it's exhibit 62 I've 

handed the witness and exhibit 60. 

THE COURT: Thank you, counsel. 

THE WITNESS: It would have gotten it to five to 

one, sir. 

THE COURT: Okay. And what was it In April 
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before? 

THE WITNESS: 9.73 to one. 

THE COURT: Okay. So I don't know if I asked 

this question already, let me check. 

So why do you not share this financial analysis 

with the dealer? 

THE WITNESS: Our conversations are typically a 

higher level in nature when we are talking about their 

debt structure or their day's supply. We don't dive 

down to specific percentages, it's a conversation 

going over their current trends. 

THE COURT: Go ahead, I'm listening. 

THE WITNESS: And I feel that in several of my 

conversations with Mr. Reggans, when we discussed his 

losses and his continued excessive inventory and the 

fact that that was increasing his expenses because of 

floor plan charges, as well as the aged inventory 

versus curtailments, we touched on many of those areas 

without quoting debt to equity numbers. 

THE COURT: Well, I am not talking just about debt 

to equity, no one that I know of does a financial 

analysis by just talking about one ratio, you talk 

about all of them, don't you? 

THE WITNESS: Yes. 

THE COURT: That's what you do In your reports, 
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isn't it? 

THE WITNESS: Correct. 

THE COURT: You look at all of them. So maybe 

it's not important for him to know his debt to equity 

ratio, but isn't important for him to know about what 

you guys think his break even should be? 

THE WITNESS: Yes, sir. 

THE COURT: Okay. So in your conversations, your 

higher .level conversations, did you talk about break 

even? 

THE WITNESS: I believe we already discussed that, 

no, s~i, I do not recall speaking about break even. 

THE COURT: Okay. So the $800,000 injection, if 

he had brought that in in October what would his debt 

to equity ratio be then, in October? 

THE WITNESS: 6.09 to one, net worth would have 

increased to 2 mill 

THE COURT: Now, you are adding the $800,000 plus 

the five hundred thousand you already had, aren't you? 

It should only be an additional 300,000 in October, 

because you already put in $500,000, so I think you 

did that wrong, didn't you? 

THE WITNESS: No, I don't believe so, because if I 

remember correctly the dealer did not reflect the 

$500,000 as unencumbered and he increased his long 
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term debt, so it would have not have impacted net 

worth, if I remember correctly, sir. 

THE COURT: Okay. So show me, flip one of those 

charts up. Go to the pape~ board there, flip up the 

chart and show me the numbers that you had to get to 

the debt equity ratio 6.09 to point one -- flip 

another one, make it a clean one. 

THE WITNESS: Net worth, $401,763, and actually 

since the $500,000 had already been injected are you 

talking about the additional $300,000, or a full 

$800,OOO? 

THE COURT: Wait a minute. 

THE WITNESS: I'm sorry. 

THE COURT: I told you in my question to assume 

the $800,000 injection in October and give me the debt 

to equity ratio, you gave me 6.09 to one, and I want 

you to tell me how you arrived at that and put the 

numbers up there. So just do that. 

I should have put my glasses on. And you still 

don't think that's a mistake, you still don't th~nk 

that already include the $500,000 injection? 

THE WITNESS: Well, I was trying to clarify that 

and the $500,000 was injected, but it was listed as a 

long term debt so there was no impact to net worth. 

What I was trying to clarify a moment ago is should 
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I take it as if the additional three hundred was put 

into the score as unencumbered and then that would 

change my net worth and then, yes, you are correct. 

This would be wrong, just wanted to -- need to 

clarify. 

THE COURT: So tell me what you are trying to 

clarify? 

THE WITNESS: You asked me to take the October 

financial statement and add $800,000 cash injection 

and figure out what the debt to equity would be, which 

is what this is. 

Now, assuming, which we both know, $500,000 was put 

into the store, it was put in as long term debt, and 

that's already impacted net worth, so what . I should be 

doing is taking the a original three hundred making 

the assumption it's unencumbered and making the 

changes inmy.figures that way, which I could do and 

then they'll be different than this. 

THE COURT: All right. Do that, just draw the 

line down between them. 

All right. You can retake your seat. Thank you. 

So let's talk about curtailments, isn't it true 

that the curtailment charge comes straight out of 

working capital? 

THE WITNESS: That is correct, it's an impact to 
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working capital. 

THE COURT: So if you have a struggling dealer and 

a declining market, why would you start ~ charge that 

reduces his working capital? 

THE WITNESS: It is our desire to have the 

inventory level at a value as to what we think it is 

actually worth. 

THE COURT: But isn't that going to negatively 

impact his ability to perform? 

THE WITNESS: Our true desire is that they would 

retail out of the inventory or work on moving out of 

the inventory in lieu of making the curtailments. 

THE COURT: What does that mean? I have no idea 

what you just said. 

THE WITNESS: He has an excessive day's supply of 

inventory. And I believe he was right around 180 day 

supply in October, but don't quote me on that number. 

A desirable day's supply of inventory on new inventory 

is in the 120 day range, so he has too much inventory. 

We would much rather see him work on moving out of 

that inventory, not take in as many new cars and/or 

maybe work on trying to get some either spiffed so 

that the sales people are energized in need of selling 

inventory or going through the auctions, but its a 

desire to move the inventory down to a reasonable 
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number. 

THE COURT: All right. But that is all a lot of 

abstract talk for selling more cars, isn't it? 

That's what you are saying, you just want him to sell 

more cars? 

THE WITNESS: Correct, turn his inventory. 

THE COURT: Okay. All right. By reducing his 

working capital, haven't you damaged his ability to 

actually sell more cars? 

THE WITNESS: I believe it would make it 

challenging, 

THE COURT: All right. So it's a little bit past 

4:30. And I think -- I think I'm done. But I know 

the questions th~t I have asked are probably pretty 

provocative and you all want to ask additional 

questions bas~d on those questions, so am I wrong? 

Do you need to ask more questions of her after my 

questions, Mr. Wheeler? 

MR. WHEELER: Possibly, I still have to review my 

options. 

THE COURT: Mr. Glowney? 

MR. GLOWNEY: I'm like Mr. Wheeler, I'm trying to 

digest and think of what I need. 

THE COURT: 

the morning. 

All right. She needs to be back in 

So thank you for your testimony this 
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1 

2 

3 

of a decline in the market existed, let's say from the 

beginning of 2008 in January through the end of March, 

about? 

4 A. From the beginning of January through March, based on 

5 'the numbers that I saw, I think in January and 

6 February we out performed the market. 

7 Q. But I'm talking about the market, not the performance 

8 of the dealership, I'm. talking about the market. 

9 A. Yes, the market was in decline in that period. 

10 Q. And from April of 2008 through the end of that second 

11 quarter, June? 

12 A. Yes . 

13 Q. 2008? 

14 A. Yes. 

15 Q. What would you assess the status of the market? 

16 A. We would probably describe it as off the cliff, it was 

17 

18 

in decline. 

Q. In decline. Off the cliff meaning what? You are 

19 talking to the judge, what would you tell the judge 

20 the status of the market was during the second quarter 

21 of 2008? 

22 A. The market, based upon the previous year and the year 

23 before that had declined significantly in the range of 

24 40 to 50 percent. 

25 Q. All right. 
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1 A. And also I would like to stand corrected on the dates 

2 that you had inquired about in 2007. 

3 Q. All right. 

4 A. The dealership earned approximately 28 thousand. And 

in 2006, the dealership earned over seven hundred 

thousand. And it was 2005 that we eained about five 

7 hundred thousand; 

8 Q. Thank you. 

9 A. You're welcome. 

10 Q. NOw, in the third quarter of 2008, what was the status 

11 of the market conditions for the sale of Chevrolet 

12 product? 

13 A. It continued in a steep decline. 

14 Q: And for the last quarter of 2008, what would you say 

15 

16 

is the status -- was the status of the market 

conditions for Chevrolet product? 

17 A. The market had continued and declined the entire year. 

18 

19 

20 

And at that point in time General Motors itself was in 

the position of possible bankruptcy, along with 

GMAC. 

21 Q. Now, as it relates to that exhibit, P 64, I believe --

22 A. 69. 

23 Q. Oh, P 69, it refers to market conditions? 

24 A. Yes. 

25 Q. And that letter says as a result of market conditions, 
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1 directed to you, right? 

2 A. Yes, it is. 

3 Q. Did you receive that letter on or about that date of 

4 November, I think it's the 25th? 

5 A. Yes, I did. 

6 Q. And that letter discusses a variety of lending 

7 arrangements that GMAC has with you, right? 

8 A. Yes, it does. 

9 Q. And it discusses various requirements that GMAC was 

10 placing upon you, right? 

11 A. Yes, it does. 

12 Q. And one of the requirements -- let's take the first 

13 requirement. What was that first requirement? 

14 A. It states by no later than October 30th, 2008, that I 

15 needed to have $800,000 in unencumbered capital placed 

16 into the dealership. 

17 Q. And what, if anything, did you do to try to satisfy 

18 that $800,000 requirement in a tough market? 

19 A. Well, initially I had tried to be proactive because as 

20 I stated earlier I actually observed the market 

21 declining in 2006, 2007, and also 2008. And at that 

22 time I had an option to purchase my facility. And 

23 then 

24 Q. Mr. Reggans, when you say facility, what are you 

25 talking about? 
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1 A. Land and building of the dealership. 

2 Q. All right. 

3 A. And in July of 2007 I had a conversation with Greg 

4 

5 

6 

7 

8 

Moffit, who at the time was the branch manager for 

GMAC, and explained to him that that was my objective 

to purchase the land and the build~ng of the 

dealership and use the equity that I had in that 

facility to put in the dealership as working capital. 

9 That figure was approximately a million dollars. 

10 Q. And what --

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GLOWNEY: Before you --

Your Honor, just for point of clarification, I 

think we all understand, but I want to be sure that he 

is testifying to this option personally. I don't 

think he meant he personally held it, I think he meant 

Everett Chevrolet held the option, is that correct, or 

not? 

THE COURT: I don't think there is an option at 

this point, there is just discussions. That's my 

under --

THE WITNESS: At that point in time we were 

discussing the big picture of --

MR. GLOWNEY: I guess my question is, who holds the 

option to purchase, you personally or Everett 

Chevrolet? 
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THE WITNESS: Everett Chevrolet. 

MR. GLOWNEY: Okay. So when you say you held it, 

you really mean Everett Chevrolet? 

THE WITNESS: Well, lowed own a hundred percent of 

the business and the real estate purchase of land and 

building would have gone into an LLC, which I owned 

with my -- well, I own a hundred percent of that. 

MR. GLOWNEY: But just to be clear, the option was 

held by Everett Chevrolet, not by you personally, 

right? 

Sorry to interrupt, he stated like he owns it, and 

I just need to clarify. 

THE WITNESS: Well, Everett Chevrolet had the 

option to purchase the land and building for Everett 

Chevrolet. 

THE COURT: Go ahead. 

17 BY MR. WHEELER: 

18 Q. SO Everett Chevrolet had this option to purchase the 

19 land and the building, right? 

20 A. Yes. 

21 Q. And you brought this potential transaction to GMAC, 

22 right? 

23 A. Yes, I did. 

24 Q. For financing? 

25 A. Yes, I did. 
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1 Q. What did they do? 

2 A. They sent me a wire transfer to the dealership for 

3 $500,000. 

4 Q. And what did you do with that $500,000? 

5 A. Well I then put it into the dealership and I used it 

6 

7 

8 

for dealership expenses, one of which was to pay 

GMAC. 

Q. All right. Now, GMAC -- stri k,e that. 

9 Motors Holding knew that GMAC wanted you to invest 

10 $800,000 in the dealership, right? 

11 A. Yes, they did. 

12 Q. And you satisfied $500,000, right? 

13 A. That's what they sent to me, yes. 

14 Q. SO obviously, there is a $300,000 balance? 

15 A. Yes . 

16 Q~ What, if anything, did you do with Motors Holding 

17 regarding this $300,000 balance? 

18 A. There was a gentlemen, his name is Jim Medirus, 

19 (Phonetic spelling) he was assigned as my account 

20 manager from Motors Holding. And I did ask him why 

21 did they send the $500,000 and not the $800,000. And 

22 his response to me was if I needed additional capital 

23 to inform Motors Holding of that a request. 

24 Q. All right. And did you -- wh e n did you have this 

25 conversation with Mr. Medirus? 



RP VOL. XIII 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SNOHOMISH 

GMAC, A DELAWARE ) 
CORPORATION, ) 

) 
Plain tiff, ) 

) 
vs. ) 

) 
EVERETT CHEVROLET, INC., A ) 
DELAWARE CORPORATION, ) 
Et al. ) 

) 
Defendants. ') 

Cause No. 08-2-10683-5 
COA. 63331-7-1 

VERBATIM REPORT OF PROCEEDINGS 
VOLUME XIII 

BE IT REMEMBERED that on 7th day of April, 2009, 

the above-entitled and numbered cause came on for 

Replevin Hearing before JUDGE ERIC Z. LUCAS, Snohomish 

County Superior Court, Everett, Washington. 

For the Plaintiff 

For the Defendant 

REPORTED BY: 

APPEARANCES 

JOHN E. GLOWNEY 

WILLIAM WHEELER and 
KARL HAUSMANN 

DIANA NISHIMOTO, OFFICIAL COURT REPORTER 
SNOHOMISH COUNTY COURTHOUSE 
3000 EVERETT, WA 98201 
PHONE (425)388-3281 
CSR. 3222 



r--------------------John Reggans - Cross Examination-------------------, 

100 

1 Q. In 2007 your net profitability was only 28 thousand, 

2 correct? 

3 A. Yes, allover it was difficult that year for the 

4 marketplace. 

5 Q. And in fact, I think you told me in your deposition 

6 you saw that and you became · proactive about getting 

7 some financing, correct? 

8 A. Yes, I did. 

9 Q. And you were lo6king for equity, were you not? You 

10 were looking for capital, correct? 

11 A. No. I think what I had explained to you is I had 

12 spoke with Rick Moffit in July of 2007 and explaine6 

13 

14 

15 

16 

to him that I had approximately a million dollars in 

equity in my land and building, the real estate for 

the dealership, and was seeking to purchase the 

property and use that equity to put into the 

17 dealership as working capital. 

18 Q. And I think what you told me was that your idea of 

19 

20 

21 

equity was that you would get GMAC, or someone else, 

to loan you one hundred percent loan to value, 

correct? 

22 A. I don't believe I stated loan to value. 

23 Q: Well, you expected that GMAC was going to do a hundred 

24 percent value loan to you, correct? 

25 A. Hundred percent financing of the purchase price. 
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2 

3 

Q. Right. Okay. And that would be a hundred percent of 

A. 

the loan to value, would it not? 

Yes. 

4 THE COURT: You lost me guys. I have no idea what 

5 you are talking about. 

6 MR. GLOWNEY: Let me try and clarify. 

7 BY MR. GLOWNEY: 

8 Q. You were looking for some financing --

9 THE COURT: What year are we talking about? 

10 MR. GLOWNEY: In 2007. 

11 THE COURT: All right. Go ahead. 

12 BY MR. GLOWNEY: 

13 Q. That's what it started, correct, Mr. Reggans? 

14 A. Yes. 

15 Q. And you believed you had an option to purchase the 

16 land on which the Everett Chevrolet dealership set, 

17 correct? 

18 A. Yes. 

19 Q. And you viewed that if you could exercise that option 

20 at the option price, that it actually had -- it was 

21 worth about a million dollars more than the option 

22 price, correct? 

23 A. Yes. 

24 Q. And so you wanted to access that million dollars by 

25 getting someone to not only loan you the money to 
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A. 
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Doesn't it make you better able to pay your bills 

timely? 

Yes, it does. Not that that was an issue in June of 

2007, because it wasn't. 

But you were being proactive in 2007, correct, as you 

told me? 

Yes, absolutely. 

And coming back to the question, at what point, if 

ever, did you independently decide that you needed to 

10 put more working capital in? 

11 A. As I stated earlier, in June of 2007 I had a meeting 

12 with Greg Moffit, I explained to him that I had --

13 Q: I am not trying to draw a restatement of the whole 

14 facts, is that the point in which you decided you 

15 wanted to put more working capital in? 

16 A. Yes, I di d . 

17 Q. Now, isn't it true that Motor's Holding advised you 

18 that you needed to put 1.72 million dollars of your 

19 

20 

21 

own money into the deal, the real estate deal before 

they were willing to do anything with you, isn't that 

correct? 

22 A. No. 

23 Q~ Did they tell you an amount that you had to put into 

24 the deal before they would invest?· 

25 A. No. 
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1 Q. And you apparently did not consurmnate that 

2 transaction? 

3 A. No, I did not. 

4 Q. In the year 2007, 2008, it's fair to say that you had 

5 no written commitment from GMAC ever to make you a 

loan, correct? 

Yes. 

6 

7 

8 

9 

A. 

Q. Mr. Reggans, let me hand you exhibit 8, which is the 

revolving line of credit agreement. 

that document? 

A. Yes, I do. 

Do you recognize 

10 

11 

12 

13 

Q. Could you turn to the last page, please. Is that 

page 8? 

14 A. No. 

15 Q. Page 9? 

16 A. No . 

17 Q. Page II? 

18 A. Yes. 

19 Q. Towards the bottom above your signature -- your 

20 signature appears on that page, does it not? 

21 A. Yes, it does. 

22 Q. And above your signature, written in bold letters is a 

23, 

24 

25 A. 

statement that says "Notice is here by given", 

correct? 

Yes, sir. 
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1 Q. Could you read that out loud, please? 

2 A. "The revolving line of credit agreement is on page one 

3 and it says notice is hereby given that oral 

4 

5 

agreements or oral commitments to loan money; extend 

credit or to forebear from enforcing repayment of debt 

6 are not enforceable under the Washington state law." 

7 Q. Thank you. Now you spent some time on direct talking 

8 about dealings with Motors Holding in the fall of 

9 2008, correct? 

A. Yes. 10 

11 

12 

Q. And in October you signed an agreement with them 

called a pre investment agreement? 

13 A: Yes, I did. 

14 Q. And that's exhibit 109, correct? Let me hand it to 

15 you. 

A. I don't see the disagreement. It's dated, but I did 16 

17 sign this. I don't see the name on it, so. 

18 Q. Well, do you have a recollection of signing it in or 

19 about October of 200B? 

20 · A. Probably so, yes. 

21 Q. And you received in October of 200B, $500,000 from 

22 Motors Holding, correct? 

23 A. Yes, I did. 

24 Q. And you describe that as corning to you in a wire 

25 transfer, I take it? 
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1 A. Yes, I did. 

2 Q. And you used that money either to pay GMAC or to pay 

3 delinquent excise taxes? I don't remember which it 

4 was. 

5 A. It was a combination. 

6 Q. Combination of those? 

7 A. Yes. 

8 Q. And you told me in your deposition that the $500,000 

9 

10 

was advanced to you in exchange for a percentage of 

the ownership of the dealership, correct? 

11 A. Yes. 

12 Q. And that that percentage had not been determined at 

13 that time, correct? 

14 A. Well, I had been presented documents with one 

15 

16 

percentage and I think I was presented documents with 

a slightly different percentage at a later time or 

17 some place in there, yes. 

18 Q. Well, Mr. Reggans, did you tell me in your deposition 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

under oath that it was a percentage that was to be 

determined? 

I don't recall. 

Well, do you have a copy of your deposition there? 

Yes, I do. 

If you could turn to page -- let's go to page 25. I'm 

going to read a series of questions starting at page 


