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I. ISSUES 

(1) After stopping a driver, the officer observed signs that he 

was under the influence of drugs. The driver also admitted that he 

had just visited a nearby drug house. Do these facts provide 

reasonable suspicion justifying detaining the driver so that his car 

could be sniffed by a drug detection dog? 

(2) Does the use of a drug detection dog to sniff a lawfully­

stopped vehicle constitute a "search"? 

(3) Police used information from the sniff to obtain a search 

warrant. At trial, the defendant claimed that this information was 

unlawfully obtained. He did not claim that the information contained 

in the affidavits was insufficient to establish probable cause. Can 

this argument be raised for the first time on appeal? 

(4) If the issue can be raised, is probable cause established 

by evidence that a trained and certified drug detection dog alerted 

to the defendant's car? 

II. STATEMENT OF THE CASE 

At around 2:00 a.m. on May 31, 2010, Deputy Snohomish 

County Sheriff Ryan Phillips was on patrol. In accordance with his 

normal practice, he ran the license plate of a car that he saw. He 

learned that the car had been sold, but the title had not been 
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transferred. RP 4-7. This is a misdemeanor under RCW 

46.12.102(6). 

Deputy Phillips requested another officer to stop the car. 

Deputy Phillips arrived immediately afterwards and conducted the 

investigation. The car was driven by the defendant (appellant), 

Edward Kohlwes. As soon as the defendant got out of the car, 

Deputy Phillips observed signs of intoxication. The defendant 

seemed unable to focus. His eyes were extremely "twitchy." He 

appeared to have a dry mouth. Although it was cold and raining and 

the defendant was dressed in a T-shirt, he was sweating. Based on 

the officer's training and experience, "it was quite obvious he was 

under the influence of some sort of intoxicants." RP 10-12. 

The defendant told the officer that he was coming from 

"Sven's house." The officer was aware that Sven was the owner of 

a nearby drug house. Police had information concerning "lots of 

drug use" at that house. When the defendant was asked what he 

was doing at Sven's house, he said that they were talking about 

woodworking. RP 8, 15. 

Deputy Phillips requested a drug dog. The dog and handler 

arrived about 15 minutes later. The handler applied the dog to the 

exterior of the vehicle. Almost immediately, the dog alerted to the 
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vehicle, indicating that there was or recently had been some kind of 

drugs there. Deputy Phillips therefore impounded the car and 

sought a search warrant. RP 13. The search disclosed 

approximately two grams of methamphetamine. CP 40. 

The defendant was charged with possession of a controlled 

substance. CP 133. He moved to suppress the evidence, claiming 

that the detention was pretextual and unsupported by probable 

cause. CP 127-31. Following a suppression hearing, the court 

rejected these claims and denied the motion. CP 98-102; RP 40-43. 

The defendant was then convicted at a stipulated trial. CP 30-33. 

III. ARGUMENT 

A. A PERSON WHO APPEARS TO BE DRIVING WHILE UNDER 
THE INFLUENCE OF DRUGS CAN BE DETAINED TO 
INVESTIGATE THE POSSIBLE PRESENCE OF DRUGS IN HIS 
VEHICLE. 

The defendant claims that he was unlawfully detained while 

the officer was awaiting a drug dog. 

A valid ... investigative stop is permissible if the 
officer can point to specific and articulable facts 
which, taken together with rationale inferences from 
those facts, reasonably warrants the intrusion. A 
reasonable, articulable suspicion means that there is 
a substantial possibility that criminal conduct has 
occurred or is about to occur. 

State v. Snapp, 174 Wn.2d 177, 197-981f 47, 275 P.3d 289 (2012) 

(citations omitted). A lawful stop is "limited in scope and duration to 
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fulfilling the investigative purposes of the stop." State v. Acrey, 148 

Wn.2d 738, 747, 645 P.3d 594 (2003). 

The defendant acknowledges that the facts known to the 

investigating officer "might have supported a detention for further 

investigation of driving under the influence." He claims, however, 

that these facts were insufficient to justify an investigation of 

possession of controlled substances. Brief of Appellant at 11. This 

is a false dichotomy. 

An investigation into a defendant's intoxication can include 

an attempt to determine whether he possesses an intoxicating 

substance. For example, in a prosecution for driving while under 

the influence of alcohol, the presence of an open alcohol container 

is evidence of the defendant's intoxication. See State v. Morales, 

154 Wn. App. 26, 51 1f 55, 225 P.3d 211 (2010), rev'd on other 

grounds, 173 Wn.2d 560, 269 P.3d 263 (2012). Similarly, the 

defendant's possession of drugs would have probative value in a 

prosecution for driving while under the influence of drugs. 

Consequently, an investigatory detention for that crime can properly 

encompass efforts to determine whether drugs are present. 

In any event, the reasonable suspicion in this case extended 

to both possession and use of drugs. When stopped, the defendant 

4 



exhibited signs of being under the influence of drugs. RP 10-13. He 

told the officer that he had come from a known drug house, which 

was less than a tenth of a mile away. RP 15, 19. From these facts, 

it was reasonable to infer that the defendant may have obtained 

drugs at the drug house, which would still be in his possession. 

Even if such a conclusion is not considered probable, there was at 

least a substantial possibility that the defendant was in possession 

of drugs - which is all that is needed to justify an investigatory 

detention. 

Under similar circumstances, the Louisiana Court of Appeal 

held that there was a sufficient factual basis for an investigatory 

detention. State v. Barlow, 792 So. 2d 63 (La. App. 2001), review 

denied, 817 So. 2d 89 (La. 2002). In that case, an officer stopped 

the defendant for driving while intoxicated. The officer's 

observations indicated that the suspect was under the influence of 

some substance other than alcohol. The court held that these facts 

justified the officer's use of a drug dog to examine the defendant's 

vehicle. Id. at 65-66. 

In the present case, there was even a stronger factual basis 

than there was in Barlow. In addition to the defendant's intoxication, 

he had just visited a location where drugs were apparently available 
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for purchase. The officer could reasonably suspect that the 

defendant was in possession of drugs that he had purchased there. 

The detention to allow a dog sniff was proper. 

B. THE USE OF A DRUG DETECTION DOG TO SNIFF A 
LAWFULLY-STOPPED VEHICLE IS NOT A "SEARCH" UNDER 
EITHER THE STATE OR FEDERAL CONSTITUTION. 

The defendant next claims that the use of a drug dog 

constituted a "search" under the Washington constitution. No issue 

has been raised under the federal constitution. The U.S. Supreme 

Court has held that legitimate privacy interests are not implicated 

by use of a well-trained drug detection dog during a lawful traffic 

stop. Illinois v. Cabales, 543 U.S. 405, 128 S. Ct. 834, 160 L. Ed. 

2d 842 (2005). In a recent case, however, the court held that a 

search occurred when a drug dog was used to investigate a home 

and its immediate surroundings. Florida v. Jardines, 133 S. Ct. 

1409 (2013). 

Prior to Jardines, Washington cases had applied a similar 

analysis. The Washington Supreme Court had believed that the 

u.S. Supreme Court had adopted a "blanket rule that drug sniffs 

are not searches." The Washington Supreme Court rejected such a 

rule. Rather, "our courts have employed a more conservative 

approach to dog sniffs and require an examination of the 
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circumstances of the sniff." State v. Young, 123 Wn.2d 173, 187-

88,867 P.2d 593 (1994). 

This court had reached a result similar to Jardines in 

State v. Dearman, 92 Wn. App. 630, 962 P.2d 850 (1998), review 

denied, 137 Wn.2d 1032 (1999). There, police brought a drug 

detection dog into the driveway of a house and had the dog sniff 

along the door seams of the garage. This court held that this 

conduct constituted a search under the State constitution. 

In contrast, when drug dogs did not intrude into the area 

near a residence, the use of such dogs did not constitute a 

"search." "As long as the canine sniffs the object from an area 

where the defendant does not have a reasonable expectation of 

privacy, and the canine sniff itself is minimally intrusive, then no 

search has occurred." State v. Boyce, 44 Wn. App. 724, 730, 723 

P.2d 28 (1986) (sniff of safe deposit box not search); see State v. 

Stanphill, 53 Wn. App. 623, 631, 769 P.2d 861 (1989) (sniff of 

package at post office not search); State v. Wolohan, 23 Wn. App. 

813,598 P.2d 421 (1979) (sniff of parcel at bus station not search). 

Applying this standard, this court held that use of a dog to sniff a 

vehicle does not constitute a search. State v. Hartzell, 156 Wn. 

App. 918, 237 P.3d 928 (2010). 
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The defendant claims that a search existed in his case 

because (1) he was present at the time of the sniff and (2) he was 

removed from his vehicle. Neither if these facts should change the 

analysis. Although the defendant was present, the dog sniffed the 

vehicle, not the defendant. This court has specifically rejected the 

claim that lawful detention of an object transforms use of a drug 

dog into a "search." Stanphill, 53 Wn. App. at 631. The same 

should be true of the lawful detention of a person. 

As for removing the defendant from his vehicle, the 

Washington Supreme Court has considered this "a de minimus 

intrusion upon the driver's privacy." State v. Mendez, 137 Wn.2d 

208, 220, 970 P.2d 722 (1999). That factor as well should not 

change a dog sniff into a "search." 

The drug dog here was in a location where the defendant 

had no expectation of privacy - outside a vehicle on a public 

search. Using a dog to search a vehicle has been recognized as 

"minimally intrusive." Consequently, as in Hartzell, the use of a dog 

to sniff the defendant's vehicle during a lawful investigatory 

detention did not constitute a "search" in violation of the 

Washington constitution. 
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C. THE SEARCH WARRANT WAS SUPPORTED BY 
PROBABLE CAUSE. 

1. The Validity Of The Warrant Cannot Be Challenged For The 
First Time On Appeal. 

Finally, the defendant argues that the search warrant was 

not supported by probable cause. This argument should not be 

considered, because it is raised for the first time on appeal. 

Under CrR 3.6, a suppression motion must be "supported by 

an affidavit or documents setting forth the facts the moving party 

anticipates will be elicited at a hearing, and a memorandum of 

authorities in support of the motion." On the basis of these 

documents, "[t]he court shall determine whether an evidentiary 

hearing is required." Since the court looks to the grounds set out in 

the motion in deciding whether to hold a hearing, it is vital that the 

defendant be limited to those grounds. 

Here, the defendant's suppression motion asserted that the 

detention was pretextual. It also claimed that there was no probable 

cause justifying stopping the vehicle or detaining the defendant. CP 

127-31. The motion did not claim that the ensuing search warrant 

was unsupported by probable cause. Nor did the defendant raise 

such an argument at the suppression hearing. RP 34-35. The 

search warrant affidavit was not even made part of the record at the 
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suppression hearing. (A copy was introduced into evidence at the 

stipulated trial. The copy quality is poor, with some words illegible. 

CP 53-58.) 

In general, claims of unlawful search and seizure cannot be 

raised for the first time on appeal. An exception has been 

recognized when, after the suppression hearing, "a court issues a 

new controlling constitutional interpretation material to the 

defendant's case." State v. Robinson, 171 Wn.2d 292, 304-06 mr 
20-25, 253 P.3d 84 (2011). No such new interpretation exists in the 

present case. Rather, the defendant's argument is based on the 

long-established concept of probable cause. This argument could 

and should have been raised in the trial court. Since it was not, it 

should not be considered on appeal. 

2. If The Challenge Can Be Raised, An "Alert" By A Trained 
Drug Dog Is Sufficient To Establish Probable Cause. 

If the issue is nonetheless considered, it should be rejected. 

"Generally, an 'alert' by a trained drug dog is sufficient to establish 

probable cause for the presence of a controlled substance" State v. 

Jackson, 82 Wn. App. 594, 606, 918 P.2d 945 (1996), review 

denied, 131 Wn.2d 1006 (1997). Here, the affidavit contained the 

following information about the dog's training: 
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CP 58. 

[Police Dog] Buddy completed a one hundred and 
fifty-three hours narcotics detection program in March 
of 2008. .. Buddy completed the course with an 
overall success rate in the nineties (percentage rate) 
and has continued at that rate having been involved in 
over 58 applications. 

Police Dog Buddy is certified by Washington 
Administrative Code standards as both a generalized 
and narcotics detection dog. Buddy is also certified 
as a narcotics detection dog [illegible] Master 
Generalist Team through the Washington State Police 
Canine Association (WSPCA). 

Comparable information has been held sufficient to establish 

a dog's qualifications. In one case, an affidavit stated that the dog 

"had received 525 hours of training, had been certified by the 

Washington State Police Canine Association as a Certified 

Narcotics Detection Canine, and had participated in 97 searches in 

which narcotics were found." The court held that information 

sufficient to establish probable cause for issuance of a search 

warrant. State v. Flores-Moreno, 72 Wn. App. 733, 741, 868 P.2d 

648, review denied, 124 Wn.2d 1009 (1994). 

The defendant argues that the affidavit must specifically set 

out the dog's false positive and false negative rate. No such 
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requirement has been imposed by prior cases. It should not be 

imposed now. 

"Affidavits for search warrants must be tested in a 

commonsense manner rather than hypertechnically so long as the 

basic ... requirements are met." State v. Fisher, 96 Wn.2d 962, 

965,639 P.2d 743 (1982). "Probable cause is established when an 

affidavit supporting a search warrant provides sufficient facts for a 

reasonable person to conclude there is a probability the defendant 

is involved in the criminal activity." State v. Vickers, 148 Wn.2d 91, 

108, 59 P .3d 58, 67 (2002). The affidavit in this case shows that the 

presence of drugs was indicated by a trained, certified, and 

experienced drug detection dog, who was under the control of a 

trained, certified, and experienced handler. From these facts, a 

reasonable magistrate could conclude that drugs were probably 

present. No more is required to establish probable cause. 

The defendant also claims that the affidavit must show that 

the handler and the dog were certified together. Again, no such 

requirement has been established by prior cases. Furthermore, the 

affidavit contains this information. It refers to the handler's 

"certification with PO Buddy." CP 58. 
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Nor was this warrant based on the "alert." The affidavit also 

stated that the driver of the car appeared to be under the influence 

of methamphetamine. Additionally, it said that the driver had just 

come from a nearby house that was known to be the site of illegal 

drug trafficking. CP 54. Even if the alert by itself were not sufficient 

to establish probable cause, it was sufficiently corroborated by the 

other information in the affidavit. The search warrant was properly 

issued. 

IV. CONCLUSION 

The judgment and sentence should be affirmed. 

Respectfully submitted on April 22, 2013. 

MARK K. ROE 
Snohomish County Prosecuting Attorney 

By: 
SETH A. FINE, WSBA # 10937 
Deputy Prosecuting Attorney 
Attorney for Respondent 
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~e, bancr, ex(;banging, giving away, fumisbing, or otba'wisc cli.sposiDg of such illicit drugs and 
c~n.troUed substances, papers showing occupancy or owncrsb.ip ofvchiclcs, and sales 
trlmsactions. All pack.aging supplies, scales. or papers documcntio& distributioD or sale of illicit 
~gs. All profits and munics ~ the sale and distribution of C()~Ued substances. Any and 
aM locked and unlocked containers, including the trunk, and those items covered undtt RCW 

I 

6?50.S05. In violntion oithe Laws of the StBJe of Washington, RCW 69.50.401A ,69.S0.505, 
aad 9.41.040. 

I L (or decIan:) und<:r ocnaIt¥ of ~ury undI:r lhe laws of the S_ of WasbiJI&Ion thai the 
fOJCI:,'oing is true and conect. 

'I '" ~-; ./ -. .r,/" r 
, ~. <-. ';V/L::t:(P Issuance ofWarrantA~: 

AfFDUI'l' ' . . ~~ 2 
D~.ly Ryall . amp'; ~ ..... ~r 
t.'.!..-bo • 10.-. C (:'. 'f" ".,~-­iXWI IJlliSu oUIlI'IlJ' .jl~:~; i .. ,. · l.il_illllJi,;l; 

i . 

Print Name 
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oJ ... " UI ,U.J lU:~::JP ra' III Llnaa Moon 3606 3352 
JIJN-~r-Cl:U17 C:l :1:)( rrom::::.Nl' !)1't:I<; , ::tU..J11'1 .. c::;:,.l.H~tM::I' 'O:.l~.J.J:X:: 

Ol/Ol/ZOlO 1~:~~ YAl ' ~:~6?Z88~5 ~w004 PoLIce D.pt, 

10-04576 
AOAJK-' Assist 

OIl 05-3 i -} 0 at appcvxitallely cr211:~ LynDwood Police Dog Btidd)r and 1 
~ to 1900 bmit of 9VO St SE to 8ssiII Snahomiatl Ccunty Sheriff's D~ 
witb • pouitNc ~ miff. .. . 

, Upon urival I c::mw:ud Dc:puly PbiJIipI, DqNwy Phillips ""leq .... uesItd-..d Ih&l 
L~ Petite Dog B~ pcftorm & snlB ofthc c::xu:riDt oftllc lin:d wllicle. a ply 
1~1 Jeep 0nnIl Cbemkce bciriac liccasc SOWC'. ~ J=P was sUIppcd fein, 
CIIItbouDd aD 9G" St- !:W. The dri¥&r's ... wmclow wa rolled ..... UId rbc fthidc 
wu uaoccupicd. 

J>uring'. snit; of~ cxoerior of die ~ Baddy prrNickd II positive alert alb 
open driver's "'liuw, 

,.. poamvc U.'-O:l ~ lhc psCSCia and OJ' odor of oac or more of _ dNp!hal 
Budd)" was llainc:d to ~ "',_,0,,' , 

Budd)' is I! Wtl.C cati6edUld WubiDgtDn S1Ine Police Came AsIatialian 
Certified DN&; i:b:e=li!'t1 On£. 911dc1y. _ been traiDccl tocielmct 1DC1l1illll,x1dliiiUac, 
cocaine. CIB:I: cor.r-ln<:., he::roin,lIIII'ijumm cnd.«5tUy. 

W1U:n B .. :xL-3y ml)YfS ill to 1m CII co;'.inmg !he odor of GOt or 1IIOtC oftht Qrap 
thai be; was aab.=oi to ceII:Ct be will ~)' a nIlIicotbIo cbIap of bcbaWar Bd Ibc:D 
mo~ into ~ _1 "'!':y>tISO ~ 1Jm) of IIIG'riaC ill 1:0 e tit posdiou. 

1 advise-f !~~;.,... 't' PioaiUips of Buddy's ab:rI on the vdUc1c ami thn tl== Un: 
s;CZt:, 

, ~"'~, ,1m: " . ";,, ' ""';t"1:.,;t'c!~i~ ~~~, Suddy·:iCpl&lif~Q.u, 

I cBffi~·,,~E:,· ;r.;:~'~Io:; , :)ter.iury ~1bei~ of die St.Ie or~~1tm Ibm 1be 
r,,~~~ ~":J:,~' ">""',;0, ':RC":,:' 9,0\.. 72,08S) , " 

.~- ~T " i':Y/,:;p" , 
TV ~' ~r" Ii " , ~ --96"-'" "'-,' 
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•• 04 .. ... ~: 

c. Lanacion '&6~ 'I 
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~_uUJI ......... /.'~~~~' .. ~4:'0~ tarr-t:ity'Cou~tY.~5""_ ( ~~ 
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~oUo:' ,~:a~ 
..Iun U I !·U 1 U: "tUp t"a\. 6. L 1 naa MO~~75809 To:J6B65933S2 

JUN-~(-~lli!l i::!1:87 Frofn:SNQ Sh::RI~.so..rrH __ -_ ..... a .. C II_&.., 

LYDDWood Police K-9 Narcotic 
~lIVit 

City of I..ynUVlDOO ~1OSJ~tlllinal narao1ic:s d~~ police q ~.)' is. four ,ur 
old Ocrman SbepaJefd. Budd)' oomplet:d a ODe hUllclftd ad fifty·1hree hour 
narcotics d~iofi pmcram in M,le. of20\J1. TIle trainiDa was ccDdllC1ed ..,. 
Tnincr Sam Ho~den oftbc Rcdmorld Police Departmcat. Bddy compldIG lh£ 
course wilb IltJ ()~IIllCQiS$ rate in the niaetie5 (pIl'CNtap rate) ad has 
continucci 81 thl1'i: r.~ baviog bCCIl iD\IOIvad in O'fCr ,. applicatiOOL 

t. Coleman ubgcioll heft bca • police oflic.er with tbe Cit)' of L)'IlaWOCMl for tea 
~n. I blsve b=tI '" K-9 b'adlc~ .nth the.L)'nOWDOd Pollee Department Iince 
Man:h oflOtl3. ~ .,mtJexco:ciaU o!llle Tcquircmmnsset to,.. by tile State of 
Wasbin{;CDIl' fQ~' km Q ceneruUst dog Nm~ and a nBl'COUU dos_cUer. Poli;c 

. 005 a,,~ ~ ~l..:.a:JCli by VJabi&agror. iMi",icli'tRlti..e Code (WAC) :nandarda IS 

both «l gc~1i~i. 6~ aurcOtict CieicC\icm·clos. ·judi,. is.occn~ IS. DarcotiGs 

dc~~Dn dij:,; fl,\.' (.. toke-stu Gar.ra1iJ\ Teem Sbroagh the WUhington S .. Police 
C"''';'''.,· .:l. .... ", :, . \ , :·\:tm7CJl.l ' . . 

.. LI .. a.~ • .-~~ ,_ .. 'III : .. '.~ ~ "". .~,. 

1 DPe Dee. l. ;.Uiiyo«)lmUilSicmecl polite ofliacr Iiace May of 1998 and attI cuneatJy 
' emp1~' .: : ', . .-:::t~ Officcto with the LYnnWDOCi Po lie: ~PDttmCft\ ~sr= to the 
1:. .. 9 U ni~ : ~'~', ·.:t. :".~~. r;J'OJ :1: liOD bollrll Df spceisiizlld traiaiD& in Dercotica 
lD¥f:Stj,f;<" !'t" ' ..... ~ •. '::.~: :(' )ur: th::,:"c;gbi\ljl OO:h"'SC of certjficaiion.. f'rio .. til baD.nina 
Bnc =el'MIOIl" . ,i'Ck! iV HYddy .. r DawUc:' . .tP<i uained .. &her police dDio TaDDWr. 
TiiUD:r ahe i ",~·"·roJt'[r.Qj It ftw: ~ (200 bol1~) CDllrR U. 5pring of 2004. TlIDftCf 
en' t ~ flU ... · ,. ,...."'1). 'I)~:niic ... ti~.s eno onjll,ai e .1IUCCC3S rate in the nine1ic5 ill bolb 
initilllL lTainiDIl! ~i il: r~~ a[lpiiu~s. i'1IDIICr' ptnd I W1:R; imralvec! iJt nUlTlClOUS 

Grllt sc:arc;hc5. } am ~WTCDt1J' • gc:JICral i lit. irai.,cr fDr thc·WSPCA ad ~ 
c:rtifie4 twG "':""I~.U;;lt teams. '.' 

" 

Through nil t : .. ~ii:J:i" ~tit.:m:e u.nd ccmvenBtions.nU'. _pen=- nanotica 
det:cti~~: i '(, .. ; t.u,.i;io witil tile rr..etbudi afarUi users and dnag dealers. I hne 
IIUICk UIiGlC'L~ 15 ;.!I. iCUU:z &rn:sts and b=c In''();hIed ill AUlllerDuuontroU:cI 
substan::e i::;Y~l' ,< .. :I:'liS, 

I c:enify \UlGer pt:Jmi\'y Gf ;erjimolinder Uir;: la~ Qfdac StalE of WashingtoD that the 
fora;aUJ& is nv'! !'l:U~ ~rcCL (:~~ .9A.12iJBS) 

~/b Cit~ 
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