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I. INTRODUCTION 

Appellant Micah Schnall seeks to undo the foreclosure of his real 

property even though he acknowledges that he owed a mortgage loan 

secured by the property on which he failed to make any payments after 

August 2009. The trial court dismissed Mr. Schnall's case, concluding 

that respondent Deutsche Bank National Trust Company, as Trustee of the 

IndyMac INDX Mortgage Loan Trust 2006-AR39, Mortgage Pass

Through Certificates, Series 2006-AR39 under the Pooling and Servicing 

Agreement dated December 1,2006 ("Deutsche Bank") was the current 

holder of Mr. Schnall's original promissory note and, therefore, was 

entitled to enforce the terms of the loan. The trial court also denied 

Mr. Schnall's motions for a preliminary injunction to stop the foreclosure 

sale and his motion to amend his Complaint. 

Mr. Schnall appeals each of these rulings arguing, primarily, that 

the trial court's decisions are contrary to the Supreme Court's recent 

decision in Bain v. Metropolitan Mortgage Group, Inc. et aI., 175 Wn.2d 

83 (2012). Mr. Schnall's appeal should be dismissed because he has failed 

to present an adequate record for this Court to review the decisions below. 

Further, even ifthe Court were to consider the merits of Mr. Schnall's 

arguments, the trial court should be affirmed because (1) its decisions do 

not run afoul of Bain, (2) Mr. Schnall failed to preserve certain of his 
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arguments raised on appeal, and (3) Mr. Schnall has failed to establish that 

the trial court erred in denying his requests for equitable relief. 

II. STATEMENT OF THE CASE 

Mr. Schnall purchased the real property at issue in November 

2006. Cpl 1 (CompI.) at ~~ 1.1,2.3. The property is located at 11521 

167th PI. NE, Redmond, Washington, 98052 ("the Property"). To fund 

the purchase, Mr. Schnall took out two loans from Quicken Loans, CP 1 at 

~~ 2.2-2.5, and he pledged the Property as security for both loans under 

two Deeds of Trust that were recorded in the King County land records. 

CP 1 at ~ 2.3. Thereafter, Quicken Loans sold the two loans-the first 

loan to IndyMac Bank, F.S.B. ("IndyMac") and the second loan to 

Countrywide Home Loans, Inc. CP 1 at 2.6-2.7. The first loan was 

subsequently transferred to Deutsche Bank. CP 37 (Request for Judicial 

Notice) at Ex. A. Only the first loan is at issue here, and Deutsche Bank is 

the lender seeking to enforce the loan contract on the first loan. 

In April 2009, Mr. Schnall contacted his servicer on the first loan 

about getting a loan modification, CP 1 at ~ 2.9, and in August of that year 

he stopped making his loan payments, CP 37 at Ex. B. The following 

month, Mr. Schnall was given a three-month trial modification. CP 1 at 

~ 2.12. Mr. Schnall performed the trial modification, and in early March 

1 "CP" refers to the Clerk' s Papers submitted on appeal. 
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2010, the loan servicer sent him a permanent loan modification agreement 

with a March 27,2010 deadline to accept. CP 1 at ~ 2.19. Mr. Schnall 

failed to execute the permanent modification agreement by the required 

deadline because he was on an extended trip to California from early 

March through early June, and the permanent modification failed. CP 1 at 

~~ 2.18-2.19. Mr. Schnall did not review the modification documents until 

he returned from his trip in June. CP 1 at ~ 2.20. 

In August 2010, a Notice of Default was posted on Mr. Schnall's 

door informing him that he was over $40,000 in arrears and that he needed 

to cure his loan default in order to avoid foreclosure. CP 1 at ~ 2.24; CP 

37 at Ex. B. The first paragraph of the Notice of Default identified and 

provided contact information for both the current owner of the promissory 

note (Deutsche Bank) and the current loan servicer (OneWest Bank). CP 

37 at Ex. B. 

Despite this notice, Mr. Schnall did not cure his default, and on 

November 9,2010, he received a Notice of Trustee's Sale informing him 

the foreclosure sale was scheduled for February 11,2011. CP 1 at ~ 2.27. 

The Notice of Trustee's Sale was recorded in the King County land 

records on November 10,2010. CP 37 at Ex. C. To avoid the sale, Mr. 

Schnall filed for Chapter 13 bankruptcy on February 2, 2011. CP 1 at ~ 

2.28. Because he failed to provide adequately for his mortgage debt or 



show that he could feasibly pay his mortgage debt, the bankruptcy case 

was dismissed three months later.2 
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Thereafter, the foreclosure sale was rescheduled for June 10,2011. 

CP 37 at Ex. D. Again to avoid foreclosure, Mr. Schnall filed this lawsuit 

and a motion for a temporary restraining order in the King County 

Superior Court on June 3. CP 1,5. A temporary restraining order was 

granted ex parte that same day. CP 4. Mr. Schnall also filed a motion for 

a preliminary injunction, which was heard on July 27, 2011. CP 15, 20, 

30. At that hearing, counsel for Deutsche Bank presented the original 

promissory note with Mr. Schnall's signature to both the trial court and to 

Mr. Schnall's counsel. CP 39, Ex. A at 8. After hearing argument from 

both parties, the trial court denied Mr. Schnall's motion, concluding that 

Deutsche Bank was the holder of the note and that the "holder of the note 

gets to enforce the note." CP 39, Ex. A at 10. 

The foreclosure sale was rescheduled for December 2011. 

Continuing to try and stall the proceedings, in early November Mr. 

Schnall filed a second motion for preliminary injunction. CP 35B. Again, 

after hearing argument from both parties, the trial court denied Mr. 

Schnall's motion and made specific findings and conclusions, including 

that "Deutsche Bank National Trust Company (DBT) is the current holder 

2 See In re Schnall, Case No. 11-11420-MLB (Bankr. w.o. Wash.). 



of the promissory note, endorsed in blank by the original lender, Quicken 

Loans." CP 44 at 1. The trial court further concluded that whereas Mr. 

Schnall "acknowledges the [loan] obligation and has not contested the 

default," the equities did not favor granting him injunctive relief 

restraining foreclosure. CP 44 at 3. 

Around the same time, respondents moved to dismiss Mr. 

Schnall's lawsuit, CP 41, and Mr. Schnall, acting as his own pro se co-

counsel while still having legal counsel, moved to amend his Complaint, 

CP 54. The trial court heard argument on both of these motions on 

December 16, 2011 and granted the motion to dismiss and denied the 

motion to amend. CP 91. This appeal followed. 

III. ARGUMENT 

A. This appeal should be dismissed because Mr. Schnall failed to 
present an adequate record for appellate review. 

The appellant has an obligation to ensure that those parts of the 

trial court record necessary to consider the arguments raised on appeal are 

presented to the appellate court. Rhinevault v. Rhinevault, 91 Wn. App. 

688, 692 (Div. 1 1998). Specifically as relates to transcripts of court 

proceedings, the appellant must "arrange for the transcript of all those 

portions of the verbatim report of proceedings necessary to present the 

issues raised on review." RAP 9.2(b). If the appellant fails to provide an 

5 
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adequate record to allow the appellate court to consider the argument 

raised, "[t]he court may decline to reach the merits of an issue." 

Rhinevault, 91 Wn. App. at 692. 

Here, Mr. Schnall challenges the trial court's ruling on the motion 

to dismiss and motion to amend, arguing, among other things, that the trial 

court failed to make adequate findings to support dismissal of his 

Consumer Protection Act claim, Op. Br. at 18, made improper findings at 

the motion to dismiss stage on his breach of contract claim,3 id., and failed 

to make adequate findings to support denying his request to amend, id. at 

17. As part of the Clerk's Papers transmitted to this Court, Mr. Schnall 

designated the parties' relevant written pleadings and the trial court's 

written order on these motions. He did not, however, include the 

transcript from the December 16, 2011 hearing on these motions where the 

trial court stated its findings and conclusions. See 5/23/12 Statement of 

Arrangements.4 Nor did he otherwise provide any summary of these 

proceedings. See RAP 9.3 ("The party seeking review may prepare a 

narrative report of proceedings."). Well before the Opening Brief was 

filed, the undersigned counsel contacted Mr. Schnall and pointed out this 

3 It is unclear precisely what Mr. Schnall is referring to on this issue because he did not 
assert a breach of contract claim below. See CP I (asserting claims for violations of the 
Consumer Protection Act, Truth in Lending Act, Deed of Trust Act, and Real Estate 
Settlement Procedures Act). 
4 Included as Attachment 1 to the Appendix hereto. 



omission, and Mr. Schnall responded that he purposefully chose not to 

include the December 16 hearing transcript. 
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The trial court's written order resolving these two motions 

expressly states that the ruling was based on the hearing on the motions. 

CP 91. By failing to include the transcript or other summary of the 

relevant hearing where the trial court made the findings at issue, Mr. 

Schnall deprived this Court of an adequate record to consider his 

arguments and, therefore, his appeal as relates to these issues should be 

dismissed. RAP 9.2(b); In re Welfare ofMR.H, 145 Wn. App. 10,27 

(Div. 3 2008) (holding issue not properly before court where appellant 

failed to present sufficient record for review). Any other outcome would 

lead to injustice by allowing litigants to manipulate the record and 

intentionally omit those parts viewed as detrimental to their position while 

at the same time raising errors based on the proceedings or decisions 

memorialized in the omitted parts. Such manipulation is inconsistent with 

fundamental principles of the adversary system, fairness, and appellate 

revIew. 

II 

II 

II 

II 



B. Rain does not undermine the trial court's rulings. 

1. MERS acted only as an agent of the beneficiary and not as a 
beneficiary in its own right, which is permitted under Bain. 

If the Court decides to consider the merits of Mr. Schnall's 

8 

arguments despite his failure to present an adequate record, they should be 

rejected. Citing Bain v. Metropolitan Mortgage Group, Inc. et aI., Mr. 

Schnall argues that the trial court's finding that MERS properly assigned 

his trust deed to Deutsche Bank was in error because only the beneficiary 

has authority to execute assignments and MERS is not a "beneficiary." 

Op. Br. at 13-14, 16. While the Supreme Court did hold in Bain that 

MERS itselfis not a proper beneficiary under the Washington Deed of 

Trust Act, it also expressly recognized that MERS can serve as an agent of 

the trust deed beneficiary. Bain, 175 Wn.2d at 106. On this point, the 

Supreme Court stated: "[N]othing in this opinion should be construed to 

suggest an agent cannot represent the holder of a note. Washington law, 

and the deed oftrust act itself, approves of the use of agents." Id. 

Principles of agency did not control in Bain, but not because 

MERS cannot serve as an agent of the trust deed beneficiary. Rather, the 

Court was unwilling to apply agency principles under the facts of Bain 

(and its companion case Selkowitz) because MERS was not acting as agent 

for the original beneficiary who designated it as a nominee, but instead 
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was purportedly acting on its own behalf or on behalf of its own-that is, 

MERS' own-successors and assigns. 5 See id. at 107. The Court 

expressed concern that under the facts presented there, the identity of 

MERS' principal was unknown, and it reasoned that designation of MERS 

as nominee by the original beneficiary does not inherently give rise to an 

agency relationship between MERS and successor lenders. Id. 

Here, there is no such hidden principal or degree of separation. 

Quicken Loans was the original lender and beneficiary under Mr. 

Schnall's deed oftrust. CP 36 (Decl. Re Exhibits 1-5 to Plfs 2d Mot. for 

Prelim. Inj.lTRO), Ex. 41; see also Rain, 175 Wn.2d at 99 (note holder is 

the beneficiary). And the assignment at issue, executed by MERS "AS 

NOMINEE FOR QUICKEN LOANS," transferred the beneficial interest 

in Mr. Schnall's trust deed originally held by Quicken Loans to Deutsche 

Bank. CP 37 (Defs.' Request for Judicial Notice), Ex. A) (capitalization 

in original). MERS did not purport to act on behalf of anyone other than 

5 In Bain, the Assignment of Deed of Trust at issue was executed by MERS "AS 
NOMINEE FOR ITS SUCCESSORS AND ASSIGNS." Bain v. Metropolitan Mortg. 
Grp., No. CV-09-149-JCC (W.O. Wash.) (Declaration of Greg Allen in Support ofLPS's 
Mot! for Summ. 1. Ex. A) (Doc. # 43). In Selkowitz, the document at issue was an 
Appointment of Successor Trustee, which was executed by MERS in its purported 
capacity as "Beneficiary," rather than as nominee of the beneficiary. See Selkowitz v. 
First Am. Title Ins. Co., et al., No.3: lO-cv-05523-JCC (W.O. Wash.) (8/ 12/10 Mot. to 
Dismiss, Ex. B) (Doc. #8- 1). For the convenience of the Court, these documents of 
public record are included as Attachments 2-3, respectively, to the Appendix hereto. 
MERS recognizes that the documents at issue in Bain and Selkowitz may have been 
inartfully drafted, but regardless, in those cases (as in this one), MERS was acting on 
behalf of the note holder and not on its own behalf. 



10 

the party that expressly designated it as nominee. MERS also did not 

purport to act as a beneficiary in its own right or to assign a beneficial 

interest held by it directly. Rather, under the language of the assignment, 

MERS acted solely as agent of the proper original beneficiary-Quicken 

Loans-and made a public record of the transfer of Quicken Loans' 

interest in the deed of trust to the proper current beneficiary-Deutsche 

Bank. Under these facts, the assignment at issue does not run afoul of 

Rain, and the trial court's decision should be upheld. 

2. Deutsche Bank established in the proceedings below that it was 
the current holder of Mr. Schnall's loan contract. which also 
satisfies Rain. 

The second part of the Rain decision addresses the effect of MERS 

acting as a purported beneficiary and how to remedy this problem. On this 

issue, the Supreme Court gave the following instruction: "If the original 

lender had sold the loan, that purchaser would need to establish ownership 

of that loan, either by demonstrating that it actually held the promissory 

note or by documenting the chain of transactions." Rain, 175 Wn.2d at 

111 (emphasis added). The Supreme Court further indicated that naming 

MERS as beneficiary does not automatically invalidate an otherwise valid 

deed oftrust, as demonstrated by the Court's failure to invalidate the trust 

deeds in Rain or Selkowitz. See id. at 114. 
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Here, as just explained, the assignment executed by MERS was 

valid because MERS acted solely as an agent in executing the assignment 

and, therefore, "the chain of transactions" has been properly documented. 

But even if this Court were to disagree, the trial court's rulings should be 

upheld because Deutsche Bank established that it is the current holder of 

Mr. Schnall's original note and trust deed. At the hearing on Mr. 

Schnall's first motion for a preliminary injunction, counsel for Deutsche 

Bank presented the original promissory note signed by Mr. Schnall to the 

court and to Mr. Schnall's counsel. CP 39, Ex A at 8. 

Mr. Schnall's original promissory was indorsed in blank by 

Quicken Loans. CP 25, Ex. 10 at 5; CP 44 at 1. After inspecting the 

original loan documents, the Superior Court held: "The holder of the note 

gets to enforce the note." CP 39, Ex. A at 10. This conclusion is 

consistent with long-established Washington law. RCW 62A.1-20 1 (20) 

("Holder" with respect to a negotiable instrument, means the person in 

possession if the instrument is payable to bearer."); 62A.3-309 (,"Person 

entitled to enforce' an instrument means (i) the holder of the instrument .. 

. . ") It is also consistent with Bain. 175 Wn.2d at 111. Indeed, at the 

hearing on the first motion for preliminary injunction, Mr. Schnall's 

counsel expressly stated that if Deutsche Bank could establish possession 

of the original promissory note, it would be entitled to enforce the loan 



through foreclosure. CP 39, Ex. A at 4. Deutsche Bank did just that at 

that same hearing. 

3. Respondents satisfied the Deed of Trust Act's requirement 
concerning proof of Deutsche Bank's ownership of the 
promissory note. 

Citing RCW 61.24.030, Mr. Schnall seemingly suggests that 

respondents failed to comply with the Deed of Trust Act's requirement 

that the trustee have proof that the beneficiary owns the note secured by 

12 

the deed of trust being foreclosed before issuing a notice of sale. Op. Br. 

at 16-17 (asserting beneficiary must prove it "was the owner (not merely 

possessor) of the promissory note)" (emphasis in original)). The relevant 

statutory provision expressly states that proof of ownership is satisfied 

where the trustee has a declaration from the beneficiary "stating that the 

beneficiary is the actual holder of the promissory note." RCW 

61.24.030(7)(a). As established in the trial court, the trustee here did have 

the necessary declaration from Deutsche Bank in the proper form before 

the notice of trustee's sale was issued. CP 24 (Decl. of Melissa Hjorten In 

Opp. to Mot. for Prelim. Inj.lTRO) at ~~ 3-4, Ex 3. Thus, this argument 

fails as well. 

For all of these reasons, Mr. Schnall's arguments related to the 

Rain decision should be rejected and his request for a remand for further 

proceedings should be denied as unnecessary. There is no question that 
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Deutsche Bank was the party entitled to enforce Mr. Schnall's loan 

contract, both because the deed of trust was properly assigned to Deutsche 

Bank and because Deutsche Bank was in physical possession of the 

original promissory note. Despite holding that MERS is not a 

"beneficiary" for purposes of the Deed of Trust Act, the Supreme Court 

rejected the argument that alleged errors related to this issue result in the 

homeowner-debtor retaining the property while shedding the encumbrance 

of the bargained-for deed of trust. See Bain, 175 Wn.2d at 112 (noting 

lack of authority for "suggestion that listing an ineligible beneficiary on a 

deed of trust would render the deed void and entitle the borrower to quiet 

title"). 

Mr. Schnall has already retained possession of the Property for 

over three years without making any payments on his loan obligation. 

And in that time period there has been no suggestion or scintilla of 

evidence that anyone other than Deutsche Bank has sought to enforce Mr. 

Schnall's loan. Mr. Schnall has also made no representation that he is able 

or willing to cure his default. Thus, as a matter of both law and equity, the 

trial court's rulings should be affirmed and this protracted litigation should 

come to an end. See Beadles v. ReconTrust Co., NA., 2012 WL 4904461 

(E.D. Wash. Oct. 15,2012) (slip op.) (quoting Bain and holding that 
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quieting title in favor of borrower simply because MERS was named as 

beneficiary is inconsistent with the purposes of the Deed of Trust Act).6 

4. The trial court did not make improper findings on the motion to 
dismiss. 

Finally, Mr. Schnall contends that the trial court erred in making 

findings of disputed fact on a motion to dismiss. See Op. Br. at 3, 18. The 

findings that he contends were erroneous, however, were made as part of 

the trial court's ruling on his motion for injunctive relief, not the motion to 

dismiss. See id. at 1-3, 18-19 (referring to the November 15,2011 ruling 

on motion for preliminary injunction). Courts are required to make 

findings in support of their rulings on motions for preliminary injunction. 

San Juan County v. No New Gas Tax, 160 Wn.2d 141, 153 (2007) (en 

banc). Thus, Mr. Schnall's argument on this point is not well taken. 

C. Mr. Schnall failed to preserve his arguments concerning RCW 
61.24.040. 

Mr. Sclulall broadly contends that Deutsche Bank "failed to 

comply with RCW 61.24.040 and/or other relevant portions of the Deed of 

Trust Act." Op. Br. at 14. He fails to identify with any specificity, 

however, what provisions or requirements of Section 61.24.040 he 

believes were violated. Instead, he simply asserts that Section 61.24.040 

"requires the Notice of Trustee's sale to specify that the beneficiary 

6 As required by OR 14.1, a copy of this decision is included as Attachment 4 to the 
Appendix hereto. 



interest under the Deed of Trust was assigned, and that said assignment 

was duly recorded." Op. Br. at 14. 
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It is well-established that a party is not entitled to appellate review 

of issues that were not first presented to the trial court for decision. RAP 

2.5(a); Wingert v. Yellow Freight Sys., Inc., 146 Wn.2d 841,853 (2002); 

Stedman v. Cooper, 170 Wn. App. 61, 73-74 (Div. 12012). The purposes 

of this rule are both to ensure fairness and efficiency in the judicial 

process by avoiding sandbagging and other gamesmanship and by giving 

the opposing party notice of all of the issues for consideration and an 

opportunity to respond appropriately in the trial court with any relevant 

argument or evidence. See State v. Bertrand, 165 Wn. App. 393,406-07 

(Div. 22011) (Quinn-Brintnall, J., concurring) (quoting Frank M. Coffin, 

On Appeal: Courts, Lawyering, and Judging 84-85 (1994». 

Here, despite multiple motions for injunctive relief, an opposition 

to the respondents' motion to dismiss, and a motion for reconsideration, 

Mr. Schnall never raised any arguments related to Section 61.24.040 

below. For this reason alone, his arguments on this issue should be 

rejected. Additionally, he failed to properly present this issue for review 

because he has not referenced any part of the record or otherwise 

explained the violation or what he contends should have been done to 

satisfy RCW 61.24.040, which is necessary for respondents to reasonably 



16 

address this issue. See RAP 10.3(6); Elber v. Larson, 142 Wn. App. 243, 

250 (Div. 3 2007) (refusing to consider arguments that were "not well 

developed ... on appeal"). For these reasons, Mr. Schnall's arguments 

related to RCW 61.24.040 should also be dismissed. 

D. Denial of Mr. Schnall's Motion to Amend should be affirmed. 

The trial court's decision on a motion to amend can only be 

overturned for "manifest abuse of discretion." Wilson v. Horsley, 137 

Wn.2d 500, 505 (1999) (en banc). Mr. Schnall argues that it was error for 

the trial court to deny his request to amend while at the same time 

dismissing his case without prejudice. (Op. Br. at 3.) It is Mr. Schnall's 

burden, as the appellant, to demonstrate the complained-of abuse of 

discretion. As previously discussed, Mr. Schnall failed to provide the 

transcript from the hearing on this motion so there is no way for this Court 

to assess whether the trial court exercised its discretion "on untenable 

grounds, or for untenable reasons." Wilson, 137 Wn.2d at 505. And even 

if the Court were to consider the merits of his argument, he fails to cite 

any legal authority to support his contention that it is improper to deny a 

request to amend while entering a dismissal without prejudice. See Op. 

Br. at 17-18. Under these procedural rulings, Mr. Schnall was not denied 

the ability to assert any new claims or theories that he may have had, he 

just needed to present them as a new action rather than as an amendment, 
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which he acknowledges in his Opening Brief. Op. Br. at 17-18. That he 

opted not to do so and to instead pursue an appeal does not mean that the 

trial court abused its discretion. 

E. Denial of Mr. Schnall's Motion for Injunctive Relief should be 
affirmed. 

Injunctive relief can only issue where the moving party establishes 

"( 1) a clear legal or equitable right, (2) a well-grounded fear of immediate 

invasion of that right, and (3) that the acts complained of either have or 

will result in actual and substantial injury." San Juan County, 160 Wn.2d 

at 153. Here, the trial court concluded that Mr. Schnall failed to establish 

the first element because Deutsche Bank held his original promissory note 

and was entitled to enforce the terms of the loan. CP 44 at 2-3. The trial 

court also concluded that the "balance of equities" did not favor Mr. 

Schnall where he "acknowledges the [loan] obligation and has not 

contested the default." CP 44 at 3. That is, not only did the trial court find 

that Mr. Schnall had no "clear legal or equitable right" to prevent 

foreclosure, it also necessarily found that he would not suffer any injury if 

the foreclosure sale was allowed to proceed. CP 44 at 2-3. 

Mr. Schnall's only argument related to this ruling concerns Bain 

and challenges to Deutsche Bank's authority to enforce his loan contract, 

which was addressed above. See Op. Br. at 1. He does not challenge the 



18 

trial court's conclusion concerning the balance of the equities or the lack 

of harm in allowing the foreclosure to proceed in light of his long-standing 

default. The procedural history and the record in this case make clear that 

Mr. Schnall's strategy is simply to delay the loss of the Property. He 

cannot dispute that he defaulted on his loan or that the deed of trust 

provided for foreclosure upon default. Therefore, the trial court was 

correct in concluding that Mr. Schnall was not entitled to protection 

through exercise of the court's equitable authority, and the denial of his 

request for a preliminary injunction barring foreclosure should be 

affirmed. 

IV. CONCLUSION 

For the foregoing reasons, Mr. Schnall's appeal should be 

dismissed because he failed to present an adequate record to allow this 

Court to consider the trial court's rulings challenged on appeal. 

Alternatively, even if the Court decides to consider the merits of his 

arguments, the trial court's rulings should be affirmed because the 

foreclosure in this case was in conformity with the Supreme Court's Bain 

decision. Mr. Schnall was unquestionably in default for failing to make 

payments on this mortgage loan, he made no representation that he could 
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have cured his default, and the record establishes Deutsche Bank's right to 

enforce the loan contract through foreclosure. 

November 8, 2012. 

Respectfully sUbmitlfd, 

~Wk-H~ 
melle J. Hunsaker: WSBA #43430 

Attorney for Respondents Deutsche Bank 
National Trust Company and Mortgage 
Electronic Registration Systems 
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IN THE SUPERIOR COURT OF WASHINGTON 
IN AND FOR KING COUNTY 

Micah Schnall, 

Plaintiff, 

v. 

DEUTSCHE BANK NATIONAL TRUST 

COMP ANY, MORTGAGE ELECTRONIC 

REGISTRATION SYSTEMS, REGIONAL 

TRUSTEE SERVICES, and JOHN DOEs 1 

through 20, 

) 
) 
) Case No. 11-2-19807-3SEA 
) 
) Appeal No. 68516-3-1 
) 
) STATEMENT OF ARRANGEMEN 
) [Rule 9.2(a)] 
) 
) 
) 

Defendants. ) ----------------------------

COMES NOW, Plaintiff Micah Schnall and states that on or around May 5, 2012, I 

arranged with the official court reporter a transcription of the original and one copy 

of the verbatim report of proceedings from the court reporter( s) named below and 

arranged to pay the costs of the transcriptions as follows: 

Hearing Date Judge Court Reporter/Transcriptionist 

1111512011 Suzanne Barnett Dolores Rawlins 

121212011 Suzanne Barnett Dolores Rawlins 

30 statement of Arrangements Micah Schnall 
11521 167 th PI NE 

Page 1 of 2 

Redmond, Washington 98052 
425-445-4779 

Attachment 1, Page 1 of 2 
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_X _ A complete verbatim report of proceedings has been ordered. 

_ A partial report has been ordered. In compliance with RAP 9.2, the following 

issues will be presented. 

Respectfully submitted by, 

IslMicah Schnall 
Micah Schnall, Plaintiff 

5/23/2012 
Date 

3 0 statement of Arrangements Micah Schnall 
11521 167 ch Pl NE 

Page 2 of 2 

Redmond, Washington 9 8 052 
425-445-4779 
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Case 2:09-cv-00149-JCC Document 43 Filed 12/09/09 Page 1 of 23 

HaN. JOHN C. COUGHENOUR 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

9 KRISTIN BAIN, a single person, NO. CV-09-00149-JCC 

1 0 Plaintiff, 

11 V. 

12 METROPOLITAN MORTGAGE GROUP, 
etal. 

13 
Defendant. 

1411---------------_....J 

15 I, Greg Allen, declare: 

DECLARATION OF GREG ALLEN IN 
SUPPORT OF LPS'S MOTION FOR· 
SUMMARY JUDGMENT DISMISSAL 

NOTED FOR CONSIDERATION: 
January 1, 2010 

16 1. I am· Assistant Vice President, Customer Support, for Lender 

17 Processing Services (LPS). I have personal knowledge of the facts set forth below. 

18 2. LPS is the nation's leading provider of mortgage processing 

1 9 services, settlement serVices, mortgage performance analytics and default solutions. 

20 Specifically, LPS acts as an agent to process the necessary paperwork to pursue non-

21 judicial foreclosure on behalf of its servicer and lender clients. LPS's services help 

22 lenders and mortgagees lower their costs and reduce processing time associated with 

23 non-judicial foreclosures. 

24 3. LPS has a contract with IndyMac Bank and has contractually 

25 granted signing authority from the Mortgage Electronic Registration Systems, Inc. 

26 (MERS). 

DECLARATION OF GREG ALLEN -1 
[Case No. CV-09-OO149-JCCI 

SIRIANNI YOUTZ 
MEIER & SPOONEMORE 

719 SECOND AVENUE, SUITE 1100 
SEATTLE, WASHINGTON 98104 

TEL. (206) 223-0303 FAX (206) 223-0246 

Attachment 2. Page 1 of 7 
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4. Bethany Hood is a LPS employ~e. She has also been designated as 

2 an authorized signing agent for MERS. As part of her duties as a signing agent for 

3 MERS, Ms. Hood signed an "Assignment of Deed of Trust" dated September 3, 2008. 

4 Attached as Exhibit A is a true and correct copy of the Assignment of Deed of Trust 

5 signed by Ms. Hood in this matter. Attached as Exhibit B is a true and correct copy of 

6 the authorization by MERS for Ms. Hood to execute documents on its behalf. 

7 5. Christina Allen is a LPS employee. She has also been designated 

8 as an authorized signing agent for JndyMac Bank. As part of her duties as a signing 

9 agent for JndyMac Bank, Ms. Allen signed an "Appo4't~ent of Successor Trustee" 

1 0 .dated August 26, 2008, effective as of September 3, 2008. Attached as Exhibit C is a 

11 true and correct copy of the "Appointment of Successor Trustee" signed by Ms. Allen 

12 in this matter. Attached as Exhibit D is a true and correct excerpt of the Agreement 

13 between IndyMac Bank and LPS that authorized Ms. Allen to execute documents on 

14 behalf of Indy Mac. 

1 5 6. After the " Assignment of Deed of Trust" and the " Appointment of 

16 Successor Trustee" documents were executed, LPS sent the documents to Regional 

17 Trustee to be recOrded. 

18 7. The above describes LPS's complete involvement in II Assignment 

19 of Deed of Trust" and the "Appointment of Successor Trustee" documents with respect 

20 to Ms. Bain's foreclosure. LPS was not involved in the process by which Ms. Bain's 

21 deed of trust was established. 

22 8. ~ acts as a nominee in county land records for lenders and 

23 servicers. Thus, no matter how many times a loan's servicing is traded, MERS remains 

24 the nominal mortgagee. When a loan goes into default, MERS will reassign the deed of 

25 trust to the current servicer of the loan, so that foreclosure proceedings may be 

26 

DECLARATION OF GREG ALLEN - 2 
lCase No. CV~9-0014g.JCCJ 

SIRIANNI YOUTZ 
MEIER & SPOONEMORE 

719 SECOND AVENUE, SUITE 1100 
SEATIUI. WASHINGTON 9810& 

TEL (206) 223-0303 FAX (206) 223-0246 

Attachment 2, Page 2 of 7 
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instituted. Attached as Exhibit E is a true and correct copy of a description of MERS 

2 from its corporate website. 

3 I declare under penalty of perjury pursuant to 28, U.S.C. § 1746 that the 

4 foregoing is true and accurate to the best of my knowledge. 

5 DATED this 8th day of December, 20 , at Mendota Hights, Minnesota. 

6 

(JL 7 

8 Greg Allen 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

SIRIANNI YOUTZ 
DECLARA nON OF GREG ALLEN - 3 MIDER & SPOONEMORE 

(Case No. CV.()9-00149-JCCj 719 SECOND AVENUE, sU1TIi 1100 
SEATl'LE, WA5HINGION 9S104 

TI!L. (206) m.o303 FAX (206) 223-m46 

Attachment 2, Page 3 of 7 
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CERTI~ICA TE OF SERVICE 

I hereby certify that on December 9, 2009, I electronically filed the foregoing 
with the Clerk of the Court using the CMjECF system, which will send notification of 
such filing to the following: 

• William Louis Cameron 
w1c@leesmart.com,wlcameron@att.net 

• Nicolas A Daluiso 
ndaluiso@robinsontait.com,ndaluiso@hotmai1.com 

• Douglas L Davies 
dougdavies@hotmail.com 

• Melissa A Huelsman 
mhuelsman@predatorylendinglaw.com,mlefebvre@predatorylendinglaw.com 

• Laura Marquez-Garrett 
marql@foster.com,taral@foster.com 

• Richard E Spoonemore 
14 rspoonemore@sylaw.com,matt@sylaw.com,rspoonemore@hotmail.com,theresa@sy 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

law.com 

• Jennifer L Tait 
jtait@robinsontait.com,serobinson@robinsontait.com,kfraser@robinsontait.com 

• Joel E. Wright 
jw@leesmart.com,sm@leesmart.com 

and I hereby certify that I have mailed by United States Postal Service the document to 
the following non CMjECF participants: 

• . (No manual recipients) 

DATED: December 9, 2009, at Seattle, Washington. 

Is/Richard E. Spoonemore 

DECLARATION OF GREG ALLEN - 4 
[Case No. CV-09-0D149-JCC] 

SIRIANNI YOUTZ 
MEIER & SPOONEMORE 

719 SECOND AVENUE, SUITE 1100 
SEAITLE, WASHINGTON 98104 

TEL. (206) 223-0303 FAX (206) 223-02~ 

Attachment 2, Page 4 of 7 



Case 2:09-cv-00149-JCC Document 43 Filed 12/09/09 Page 5 of 23 

Exhibit A 
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When reoorded. mail to: 

INDY MAC B,t.NK 
AUn: Foreclosure Department 

7700W Parmer LANE 
AUSTIN, TEXAS 1ffl29 

Trustee's Sals No: 01-FMB-62069 

*FMB620590112000000* 
FlDELlTV NATIONAL TIThE 
(J~OO8'" JJ.//~ 

ASSIGNMENTOP DEED OF TRUST 

FOR VALUE RECEIVED. the UIldsrIigned, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS,INC. 
AS NOMINEE FOR ITS SUccessORS AND ASSIGNS. by IJI8$e presenIS, gnlnls. bargains, sells, _gnat 
transfers and seIB over IHlIO INDYMAC FEDERAL BANK, Faa. FlI beheIIcIallnterest under that oertain Deed 
orTnIit dated 3I9l2007. and tMCUIsd by KRISTIN BAlM A SiNGLE PERSON, 88 Granlor. to STEWART 
Tm.E GUARANTY CO •• asTIU8fse, and rsoorded on3l19J2007. under AudItors FIle No, 2OIJ7{)319001732, 
of KING County. Slate of WASHINGTON, and covering property more IlII1y described on said Deed of Trust 
referred to hInIn. 

TogalherwItIJ the Note or Noles ti1erafn.de8oribad or refelTed to, the money we and to bac:ome <lue !harm 
\Wth inlemt, and aD rJght$ accnsed or to ac=ua under said Deed ofTNSt . 

Dated: C>'?l <D; " of{ 
MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS,INC.AS N~INe: FOR ITS 
SUOCESSORSANO ASSIGNS 

BY' ~ . BetI~-CR 
Name . 11tle 

1 Assn 

LPS-BAIN 0001 

Attachment 2. Page 6 of 7 
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20080S0900114&.';i'! . 

STATEOF ,,~ ) 
1..;1-l- )ss. 

COUNTYOF WI'c"VlA..) ~ 1 

On ~ ~ • ~ before me, -r......z.. """"-
personaUy Bpplltlred'lf" Bethllllf-;H;;-o-oi!-:-£---,~pe~lli~o--nal-:;Jy~kno=wn~fo~m-e-:(or-pr-oV-ed-'-:10 me on 
the bPls of sallsfaclory evidence) to be VIe p8l8On(s) YIhoae name lIIere subscribed to Iha wIIhIn 
Ina1IUment and acknowledged to me that helahellhey exec:uted 1he same tJ hlalhWIthBIr lIulholfzed 
capaolly(les) and lhet by hlltJh8dlhelr slgnalUl8{s) on the fnstrument 1118 p!Ir8On(s). or the enHly upon behalf 
ofwhlClh the per&Ol1(s) aoIod exeC\lled the Instrument. 

WITNESS my hand and offk:fa/ seal. ~-.~ 1A-. 
~;UBlIc\riidrorlhe=' 
Myoomm~ e:e.~ at: f-gjdl ~ 

2 

LPS-BAIN 0002 

Attachment 2, Page 7 of 7 
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Wh8n recorded return to; 

Quality Loan Service Coil>. of Washington 
'2141 5th Avenue 
san Diego; CA 92101 

E'lectronically Recorded 
20100520000866 
SIMPLIFllE 
Page 001 of 002 
05120/2010 02:36 , 
King County, WA 

TS # WA-10-357584-SH 
APN: 413980045004 
MERS MIN No.: 

Order # 100254607-WA-GSI , 
Investor No. _._ 

512 

Appointment of Successor Trustee 

AST 15,00 

NOTICe IS HEREBV GIVEN that QUALn'Y LOAN SERVICE CORPORATION OF WASHINGTON" ,a 

corporatlon formed under RCW 61.24, whose address Is 2141 5th Avenue San Diego, CA 92101 Is hereby 

appoin1ed Successor TnJstee under that certain Deed of TIlISt dated 10t30J20oe. executed by KEVIN J. 

SEl-KOwrrz , AN UNMARRIED MAN as Grantor, in Whith FIRST AMERICAN TITLE INSURANCE 

COMPANY was named as Trustee, MORTGAGE ELECTRONIC, REGISTRATION SYSTEMS, INC., AS 

NOMINEE' FOR NEW CENTURY MORTGAGE CORPORATION. A CALIFORNIA CORPORATION A 

CORPORATION as Beneficiary, and recorded on 1111/2006, under Auditor's File No_ 20061101000910 as 

book xxx and page xxx , OfIlciai Records. Said real property Is situated In KING County, WashIngton and is 

mo/8 particularly described III said Deed OfTrusl 

IN WITNESS WHEREOF, Ihe ~flciary, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC .• 

has hereunto set his hand; If the undersigned Is a corporation, it has causect Its' corporate name to be signed 

and affixed hereunto by its duly authorized officers. 

Page 1 

- - - -_._---' ------- ---,,------

EXHIBIT NO. B 
~OF~ 

Attachment 3, Page 1 of 2 
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Appointment of Successor Trustee 
TS # WA-10-357584-5H 
Page 2 

Dated: MAY 11 2010 

S~of .... ) 
County of Barril ) 

Debra Lyman 

u~y 12 2010 ·0" . personally appeared Debra ~ of MORTGAGE ElECTRONIC 
REGISTRAT10N SYSTEMS. 1NC.,1he corporallon that executed this document HeIShe acknowledged that eXllcuting 
this doooment was hl&.11er free and voluntary act and thal helshe Is authorized to 8XSC!-11a thls document. . . 

Page 1 

. ----_ ... - .... _._ .. _ ........ __ .. - .. ... - ... . ... -_ ...... ... .......... __ ._-_. __ ._ ... .. .. ... ...... ... .. - ........ ........ _ ... _ - -

EXHIBIT NO. ~ 
1-0F 7...----

Attachment 3, Page 2 of 2 



Slip Copy, 2012 WL 4904461 (ED.Wash.) 
(Cite as: 2012 WL 4904461 (E.D.Wash.» 

Only the Westlaw citation is currently available. 

United States District Court, 
ED. Washington. 

Gregory A. BEADLES, Plaintiff, 
v. 

RECONTRUST COMPANY, N.A., et aI., Defend
ants. 

No. CV-12-D0378-JLQ. 
Oct. 15,2012. 

John A. Long, Law Office of John A. Long, Is
saquah, W A, for Plaintiff. 

John S. Devlin, III, Lane Powell PC, Seattle, W A, 
for Defendants. 

ORDER RE: MOTION TO DISMISS 
JUSTIN L. QUACKENBUSH, Senior District Judge. 

*1 BEFORE THE COURT is the Motion to 
Dismiss pursuant to Fed. R.Civ.P. 12(b)(6) for fail
ure to state a claim (ECF No. 16) filed on behalf of 
Defendants Federal National Mortgage Association 
("Fannie Mae"), ReconTrust Company 
("ReconTrust"), Mortgage Electronic Registration 
Systems ("MERS"), and Bank of America, N.A., 
the successor by merger to Countrywide Bank, 
FSB, and BAC Home Loans Servicing LP (herein 
"BofA") and collectively "Defendants". Response 
(ECF No. 18) and Reply (ECF No. 19) briefs have 
been filed. 

I. Introduction 
This action was originally filed in state court 

on January 3, 2012, and removed to this court on 
June 4, 2012. The Complaint alleges that Plaintiff 
Gregory Beadles owns real property at 406 E 
Gettysburg Ct, Spokane, Washington (the 
"Property") that he refinanced in August 2006. 
Plaintiff obtained a second loan on the Property in 
September 2007. In 2010 and 2011, Plaintiff was 

Page 1 of5 
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experiencing financial hardship and was allegedly 
in communication with BofA regarding a possible 
loan modification. (Complaint, ~ 3.4). Plaintiff then 
received a Notice of Trustee sale, setting a sale date 
of July 1,2011. 

Plaintiff contends that he was told that as long 
as the loan modification process was underway, the 
sale would not occur. However, the sale did occur 
on July 1, 2011. Plaintiff contends the Property was 
sold by ReconTrust at a public auction at which 
Fannie Mae purchased the property for $163,864. 
Plaintiff alleges numerous wrongful and deceptive 
acts on behalf of Defendants and asserts the follow
ing claims: 1) wrongful foreclosure, 2) breach of 
duty of good faith, 3) negligent or intentional mis
representation, 4) negligent or intentional misrep
resentation against BofA, 5) violation of the Wash
ington State Consumer Protection Act, 6) wrongful 
foreclosure, 7) quiet title, and 8) slander of title. 
Defendant seeks title to the property and monetary 
damages including attorney's fees and costs. 

II. Discussion 
Defendants argue that Plaintiff has admitted he 

was in default on the loan, and admits that he re
ceived notice that the foreclosure sale would occur 
on July 1, 2011. Defendants claim that under the 
Washington Deed of Trust Act ("WDTA"), RCW § 
61.24.005 et seq., by failing to seek relief prior to 
the foreclosure sale, "Plaintiff is not entitled to the 
requested relief because all claims to invalidate the 
sale and certain claims for damages were waived at 
the time of foreclosure." (ECF No. 17, p. 1). There 
are four Defendants, and eight claims. Not all 
claims are asserted against all four Defendants. De
fendants argue that certain claims are waived or fail 
as a matter of law as to individual Defendants. The 
court will address the claims seriatim for the sake 
of clarity. 

1. Wrongful Foreclosure -This claim is as
serted against all four of the Defendants. Defend
ants assert it is waived due to Plaintiff's failure to 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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seek relief prior to the foreclosure sale. The court 
agrees, and this claim will be dismissed. In Plein v. 
Lackey, 149 Wash.2d 214, 67 P.3d 1061 (2003), the 
Washington Supreme Court stated: "The failure to 
take advantage of the presale remedies under the 
deed of trust act [RCW 61.24.005 et seq.] may res
ult in the waiver of the right to object to the sale." 
ld at 227, 67 P.3d 1061. Waiver will be found 
where a party: 1) received notice of the right to en
join the sale, 2) had actual or constructive know
ledge of a defense to foreclosure, and 3) failed to 
bring an action to obtain a court order enjoining the 
sale. ld at 227, 67 P .3d 1061. 

*2 Plaintiff has pled that he received the Notice 
of Trustee sale prior to the foreclosure sale. 
(Complaint, ~ 3.4). Plaintiff did not seek to enjoin 
the sale prior to the sale occurring on July 1, 2011, 
and in fact did not file his Complaint in state court 
until January 3, 2012. Thus, the only remaining ele
ment to establish waiver, is whether Plaintiff had 
actual or constructive knowledge of a defense to 
foreclosure. "[I]n applying the waiver doctrine, a 
person is not required to have knowledge of the leg
al basis for his claim, but merely knowledge of the 
facts sufficient to establish the elements of a claim 
that could serve as a defense to foreclosure ." Brown 
v. Household Realty Corp., 146 Wash.App. 157, 
164, 189 P.3d 233 (Wash.App. Div. I , 2008). De
fendants argue that because Plaintiff's alleged de
fense to the foreclosure sale is based on documents 
and information he had prior to the sale this ele
ment is met. (ECF No. 17, p. 6). 

Plaintiff's Response (ECF No. 18) does not dir
ectly address whether the three waiver elements 
have been met. Instead, Plaintiff argues that be
cause Defendants made continual assurances that 
the sale would not take place, he was deterred from 
filing suit to enjoin the sale. (ECF No. 18, p. 4). 
The court finds that Plaintiff's alleged detrimental 
reliance on Defendant's statements does not prevent 
the operation of the waiver doctrine. In Plein, the 
homeowner filed suit nearly two months before the 
trustee's sale, but did not move for a temporary re-
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straining order or preliminary injunction. The 
Washington Supreme Court stated that "any objec
tion to the trustee's sale is waived where pres ale 
remedies are not pursued." 149 Wash.2d at 229, 67 
P.3d 1061. 

Additionally, Plaintiff's claims concerning the 
alleged misrepresentations are asserted in Counts 
III and IV against all Defendants and those counts 
are not subject to the waiver doctrine. RCW 
61.24.127(1)(a) provides that a failure to seek to 
enjoin a foreclosure sale does not waive a claim for 
damages based on fraud or misrepresentation. Al
though a misrepresentation claim is not waived, a 
plaintiff may only seek monetary damages. Under 
RCW 61.24.127(2), a claim may not affect the 
validity or finality of the foreclosure sale and "may 
not seek any remedy at law or in equity other than 
monetary damages." Plaintiff's claim for wrongful 
foreclosure seeks to have the sale set aside and the 
property returned to him. (Complaint, ~ 4.3). This 
claim has been waived. The Motion is GRANTED 
as to Count 1 and that claim will be dismissed. 

2. Breach of Duty of Good Faith -This claim 
is asserted against only ReconTrust. Plaintiff as
serts that ReconTrust had a duty to act in good faith 
towards Plaintiff and that by going forward with the 
sale, despite Plaintiff informing ReconTrust of his 
belief that the sale should not go forward due to 
loan modification discussions, ReconTrust 
breached this duty. (ECF No. 18, p. 5). Defendant 
counters that ReconTrust had no duty to cancel or 
continue the sale, and cite to RCW § 61.24.040(6), 
which provides that the "trustee has no obligation 
to, but may, for any cause the trustee deems advant
ageous, continue the sale .. . ". A trustee does have a 
duty to the borrower under the WDTA. Specifically 
RCW 61.24.010(4) provides that the trustee "has a 
duty of good faith to the borrower, beneficiary, and 
grantor." Further, the Washington Supreme Court 
has stated: "Trustees have obligations to all of the 
parties to the deed, including the homeowner." Bain 
v. Metropolitan Mortg. Group, 175 Wash.2d 83, 
285 P.3d 34, 38 (2012). A claim that the trustee has 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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failed to comply with obligations under the WDT A 
is not a claim that is waived by the failure to seek 
an injunction to prevent the foreclosure sale. RCW 
61.24.127(1)(c). Accordingly, Plaintiff has stated a 
claim against ReconTrust, and the Motion to Dis
miss is DENIED as to Count 2. 

*3 3. Negligent and/or Intentional Misrep
resentation -This claim is asserted against MERS, 
BofA, and ReconTrust. Defendants argue that 
Plaintiff has not alleged a representation of existing 
fact or that the representations were directed at 
Plaintiff. Defendants also argue that Plaintiff has 
not alleged detrimental reliance. 

Plaintiff argues that several false statements 
were made: 1) that while he was being considered 
for loan modification the foreclosure sale would not 
occur; 2) that the trustee sale would be postponed; 
3) that the foreclosure sale had not occurred (when 
in fact it had); and 4) that if financial documenta
tion was submitted that met underwriting guidelines 
for loan modification, a permanent modification 
would be granted. (ECF No. 18, p. 11). Plaintiff al
leges he relied on these representations to his detri
ment by foregoing other possible options to retain 
his home. Plaintiff also argues that the Defendants 
falsely represented their authority to foreclose. 
Paragraph 6.8 of the Complaint appears to allege 
that MERS knew it was not properly a beneficiary 
under the deed of trust and misrepresented its au
thority to Plaintiff, and Plaintiff makes similar al
legations that BofA and ReconTrust misrepresented 
their authority as note holder and successor trustee 
respectively. See Complaint, ~~ 6.4 & 6.5. 

Under Washington law, a plaintiff alleging 
negligent misrepresentation must prove: 1) that the 
defendant supplied information for use in a busi
ness transaction that was false; 2) the defendant 
knew or should have known the information was 
supplied to guide the plaintiff in a business transac
tion; 3) the defendant was negligent in obtaining or 
communicating the false information; 4) the 
plaintiff relied on the false information; 5) the 
plaintiffs reliance was reasonable; and 6) the false 
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information proximately caused the plaintiff dam
ages. Austin v. Ettl, 286 P.3d 85, 2012 WL 4510867 
(Div.2, 2012) citing Ross v. Kirner, 162 Wash.2d 
493, 499, 172 P.3d 701 (2007). Intentional misrep
resentation is similar, but is sometimes described as 
consisting of nine elements: 1) representation of ex
isting fact; 2) materiality; 3) falsity; 4) the speaker's 
knowledge of falsity; 5) intent of the speaker that 
the information be acted on by plaintiff; 6) 
plaintiffs ignorance of falsity; 7) plaintiffs reli
ance; 8) plaintiffs right to rely; and 9) damages. 
West Coast, Inc. v. Snohomish County, 112 
Wash.App. 200, 206, 48 P.3d 997 (Div.l, 2002). 

Plaintiffs allegations are sufficient to state a 
claim. He asserts that he was supplied information 
in the course of his dealings with Defendants, that 
the information was false, that he relied on this in
formation to his detriment, and suffered damages. 
Plaintiff does not contest that he was in default, he 
failed to cure the default, and he received notice of 
the foreclosure sale. It may be difficult for Plaintiff 
to establish damages as he will have to establish 
that he had other viable options to avoid foreclos
ure. He alleges in Paragraph 6.15 of the Complaint 
that were it not for the misrepresentations he would 
have been able the actual holder of the note to re
solve the default and otherwise make arrangements 
to avoid foreclosure." This raises questions of fact 
beyond the scope of the Motion to Dismiss, and the 
Motion is DENIED as to Count 3. 

*4 4. Negligent and/or Intentional Misrep
resentation -This claim is asserted against only B 
of A. Plaintiff contends that misrepresentations 
were made concerning loan modification in that he 
was told his home would not be sold at the July 1, 
2011 Trustee sale. (Complaint, ~~ 7.4-7.6). These 
allegations survive the motion to dismiss. The al
legations, if proven, could support an award of 
damages. Plaintiff argues that but-for the misrep
resentations he could have pursued other avenues to 
avoid the foreclosure sale. The Motion to Dismiss 
as to Count 4 is DENIED. 

5. Washington Consumer Protection Act 
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Claim -This claim is asserted against B of A, Re
conTrust, and Fannie Mae.FN1 Plaintiff alleges that 
the Defendants have engaged in a course of conduct 
in executing, recording and relying upon documents 
it should have known to be false. Plaintiff claims 
the Defendants are engaged in deceptive acts. De
fendants argue this claim fails as a matter of law 
because Plaintiff has not alleged a public interest 
impact, and that his allegations are specific to 
Plaintiff's own experience and do not evidence a 
generalized pattern of actions. 

FN1. According to the heading for Count 5 
the claim is asserted against BofA, Recon
Trust, and Fannie Mae, however para. 8.2 
of the Complaint asserts that MERS, BofA, 
and Fannie Mae (but not Recon
Trust)violated the CPA. 

In his Response brief, Plaintiff relies on the 
Washington Supreme Court's recent opinion in Bain 
v. Metro. Mortg. Group, 175 Wash.2d 83, 285 P.3d 
34,2012 WL 3517326 (August 16,2012). Plaintiff 
claims that Bain stands for the proposition that 
MERS claiming to be the beneficiary when it does 
not hold the note is per se deceptive or unfair. 

To prevail on a claim under the Washington 
Consumer Protection Act, a plaintiff must show: 1) 
an unfair or deceptive act or practice; 2) occurring 
in trade or commerce; 3) public interest impact; 4) 
injury to plaintiff in his business or property; and 5) 
causation. Bain, 175 Wash.2d 83, 285 P.3d 34, 49 
(2012). Contrary to Plaintiff's argument, the Wash
ington Supreme Court did not hold that MERS 
claiming to be the beneficiary was per se deceptive. 
The court stated: "While we are unwilling to say it 
is per se deceptive, we agree that characterizing 
MERS as the beneficiary has the capacity to de
ceive," and thus the court found the first element 
was presumptively met. Jd at 51. As to the third 
element, which Defendants challenge here, the 
court stated, "MERS is involved with an enormous 
number of mortgages in the country (and our state), 
perhaps as many as half nationwide." Jd at 51. 
Thus, the court found the third element was also 
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presumptively met. 

The court also found that the fourth and fifth 
elements, injury and causation, would depend on 
the evidence presented. The court stated: "if there 
have been misrepresentations, fraud, or irregularit
ies in the proceedings, and if the homeowner bor
rower cannot locate the party accountable and with 
authority to correct the irregularity, there certainly 
could be injury under the CPA." Jd at 51. Here, 
Plaintiff has alleged misrepresentations and has 
also alleged that he was damaged "by being unable 
to contact the actual holder of the note to resolve 
the default and otherwise make arrangements to 
avoid foreclosure." (Complaint ~ 6.15). Plaintiff 
has successfully pled a cause of action under the 
CPA, at least against Defendant MERS. As to the 
remaining Defendants, the claim is not sufficiently 
pled. Plaintiff will be granted leave to amend his 
Complaint to clarify against which Defendants this 
claim is asserted, and to more specifically plead 
facts supporting the claim. Defendants' Motion to 
Dismiss Count 5 is DENIED as to MERS and 
GRANTED as to the remaining Defendants. 
Plaintiff is granted leave to amend. 

*5 6. Wrongful Foreclosure -This second 
count of wrongful foreclosure, is asserted against 
ReconTrust and BofA. This claim fails for the same 
reasons stated in the disclIssion supra of Count 1 
and will be dismissed. 

7. Quiet Title -This claim is asserted against 
all Defendants. This count asks that the sale be va
cated and the property returned to Plaintiff. Claims 
brought after the foreclosure sale "may not affect in 
any way the validity or finality of the foreclosure 
sale or a subsequent transfer of the property." RCW 
61.24.127(2)( c). Plaintiff has waived the right to 
seek return of the property by failing to timely seek 
to enjoin the sale. Plein v. Lackey, 149 Wash.2d 
214, 227, 67 P.3d 1061 (2003) "The failure to take 
advantage of the pres ale remedies under the deed of 
trust act [RCW 61.24.005 et seq.] may result in the 
waiver of the right to object to the sale." In Bain v. 
Metropolitan Mortg. Group, 175 Wash.2d 83, 285 
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P.3d 34 (2012), the Washington Supreme Court de
clined to conclusively decide the legal effect of 
MERS unlawfully acting as beneficiary under the 
terms of the WDTA. The court did, however, dis
cuss the issue and said it had been presented with 
"no authority ... for the suggestion that listing an in
eligible beneficiary on a deed of trust would render 
the deed void and entitle the borrower to quiet 
title." Id. at 48. While declining to answer the ques
tion, the court stated that it "tend[s] to agree" with 
MERS argument that "any violation of the deed of 
trust act should not result in a void deed of trust, 
both legally and from a public policy standpoint." 
ld. at 49. The court finds this claim waived. 
Plaintiff did not seek to enjoin the foreclosure des
pite having notice and did not file this lawsuit until 
6 months after the sale. One of the primary pur
poses of the WDT A is to promote stability of land 
titles. Plein, 149 Wash.2d 214, 225, 67 P.3d 1061 
(2003). That purpose would not be served by allow
ing a quiet title claim under these circumstances. 
Count 7 will be dismissed. 

8. Slander of Title -This claim is asserted 
against BofA, ReconTrust, and Fannie Mae. A 
claim of slander of title consists of five elements: 1) 
false words; 2) maliciously published; 3) with ref
erence to some pending sale or purchase of prop
erty; 4) which go to defeat plaintiffs title; and 5) 
result in plaintiffs pecuniary loss. Majerus Canst. 
v. Clifton, 155 Wash.App. 1041 (Div.3, 2010) cit
ing Rorvig v. Douglas, 123 Wash.2d 854, 859, 873 
P.2d 492 (1994). The Washington Court of Appeals 
has stated that "the initiation of foreclosure pro
ceedings cannot be deemed malicious in the context 
of a bona fide dispute over mortgage payments." 
Krienke v. Chase Home Finance, 140 Wash.App. 
1032 (2007). Here it is admitted that Plaintiff was 
in default. It is also alleged that Fannie Mae was 
the purchaser of the Property, and it is unclear what 
false words Fannie Mae allegedly maliciously pub
lished to defeat Plaintiffs title. Further, Paragraph 
11.6 seeks return of the Property. Plaintiffs claim 
to return of the Property is waived, as discussed 
supra. Claims brought after the foreclosure sale 
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"may not affect in any way the validity or finality 
of the foreclosure sale or a subsequent transfer of 
the property." RCW 61.24. 127(2)(c). Count 8 will 
be dismissed, with leave to amend if Plaintiff 
wishes to attempt to assert a claim for monetary 
damages only. 

*6 IT IS HEREBY ORDERED: 

1. Defendants' Motion to Dismiss (ECF No. 15) 
is GRANTED IN PART and DENIED IN PART 
as stated herein. Counts 1, 6, & 7 are hereby dis
missed. The Motion is denied as to Counts 2, 3, & 
4. As to Counts 5 & 8, the Motion is granted in 
part, with leave to amend. 

2. Plaintiff shall have 14 days from the date of 
this Order to file an Amended Complaint. The 
Amended Complaint shall not include claims which 
the court has ruled are waived. The Amended Com
plaint should also not include American Mortgage 
Network, as that Defendant was dismissed by stipu
lation. The Amended Complaint shall address the 
lack of clarity and specificity concerning Count 5 
for violation of the Washington CPA. The 
Amended Complaint may also attempt to re-plead 
Count 8. 

IT IS SO ORDERED. The Clerk is hereby dir
ected to enter this Order and furnish copies to coun
sel. 

E.D.Wash.,2012. 
Beadles v. ReconTrust Co., N.A. 
Slip Copy, 2012 WL 4904461 (E.D.Wash.) 

END OF DOCUMENT 
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