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I. ASSIGNMENTS OF ERROR AND ISSUES PERTAINING
TO ASSIGNMENTS OF ERROR

The trial court erred when it dismissed Appellant Jones’ petition
for review and affirmed the decision of the Shoreline Hearings Board
(“SHB”) issued on June 7, 2011, which dismissed Jones’ appeal for lack
of jurisdiction on the grounds that the appellants’ petitions were not timely
filed. In asserting this assignment of error, Appellant Jones asks the court
to consider the following issues:

(1) Did Jones have a right to notice and a substantive right to

appeal?

(2) Did WSDOT, WSDOE and HP have an obligation to provide
Jones with a full opportunity for involvement in the
development and implementation of a shoreline master
program and did they fail in that obligation?

(3) Did statutory and administrative authority require that the
agency, WSDOE, provide its approval or disapproval by mail
or hand delivery?

(4) Was the amendment of the statute retroactively applicable such
that electronic notice constituted actual notice, when the
amendment affected Jones’ substantive right to appeal?

(5) Even if it is determined that the WSDOE was authorized to
email the decision, did the local authority, HP, have an

obligation to timely provide notice to homeowners or interested



parties, did it fail in that obligation, and if so, is the remedy to

allow appeal 21 days from when HP provides notice?

III. STATEMENT OF THE CASE

The, Appellant Patrick A.T. Jones is the owner of real property
located within the city limits of the Town of Hunts Point (“HP”)".
(Appendix “AP” 1)*

On May 4, 2010, the Washington State Department of
Transportation (“WSDOT") submitted an application to HP for a shoreline
substantial development permit (“SSDP”) to construct portions of an
expansion of SR 520 with a noise wall and pedestrian/bike trail
improvements and a conditional use permit (“CUP”) to construct a
stormwater treatment facility with an outfall at Fairweather Bay within the
Town of Hunts Point. (AP 14-40) The proposed location of the facility
was within 200 feet of Jones™ property and would negatively impact half a
million dollars in dredging responsibilities of Peter Powell. (AP 4)

Over a course of two months between December 2010 and January

2011, WSDOT’s applications for the SSDP and CUP were heard by the

' Mr. Jones appealed to the SHB along with another Hunts Point
homeowner, Peter Powell. Powell has assigned all right, title, and interest
to this matter to Jones, therefore, references to Mr. Jones include the
interests of Mr. Powell.

2 All documents contained in the appendix are part of the Certified Appeal
Board Record provided to the Court and are included in the appendix for
the court’s ease and reference.



Town of Hunts Point (“HP”) Hearing Examiner. The Department of
Ecology (“WSDOE”) participated in the hearing and was responsible for
reviewing and approving or disapproving the decision on the SSDP and
CUP and giving notice of any changes to the SSDP and CUP decision
under RCW 90.58.140(10). On February 2, 2011, HP Hearing Examiner
Theodore Paul Hunter issued Findings, Conclusions and Decision
conditionally approving WSDOT’s application for SSDCUP. (AP 41-64)

On February 15, 2011, Geoff Tallent, Section Manager of the
Shorelands and Environmental Assistance Program of WSDOE wrote a
letter to Scott White of the WSDOT whereby WSDOE approved the
WSDOT CUP application provided WSDOT met certain conditions. (AP
65-67) Under RCW 90.58.140(6) and (10), RCW 43.21B.001, WAC 173-
27-200(1) and WAC 173-27-030(16), WSDOE was required to mail its
approval or disapproval of the CUP to HP, the local jurisdiction, and to
WSDOT, the applicant. This is of significance and importance because the
mailing of WSDOE’s decision on the CUP triggered the statutory response
period of the interested parties, including Jones and/or Powell as a
property owners and interested parties.

The mailing of notice of WSDOE’s CUP decision was purportedly
done by Mr. Tallent of the WSDOE. (AP67) Mr. Tallent signed the
WSDOE decision, and he represented the mailing status of the CUP

decision. (Id.) The line directly below Mr. Tallent’s indicates that the letter



was sent by certified mail with using tracking number 7010 0290 0000
8205 2225. (Id.) Mr. Tallent recognized within his letter that “date of
receipt” was defined by RCW 43.21B001. (AP 66) However, the envelope
received by the Town of Hunts Point did not contain the same certified
mail tracking number. (AP 74). A search of U.S. Postal Service records
revealed no results for tracking number 7010 0290 0000 8205 2225. (AP
81)

On February 15, 2011, the WSDOE also issued a notice that it had
received notice of Hunts Point’s approval of WSDOT’s application for an
SDP. (AP 84-85) This letter was directed to Mr. Scott White of the
WSDOT and signed by David Radabaugh. (Id.) The letter purports that
Mr. Radabaugh transmitted WSDOE'’s notice of receipt of the SSDP to
Mr. White of WSDOT, Mr. Daniel Babuca of WSDOT, and Ms. Mona
Green of HP. (Id.) This letter also indicates that the decision was sent by
certified mail using certified mail tracking number 7010 0290 0000 8205
3328; there was only one tracking number. (Id.) The U.S. Postal records
show one result for this tracking number. (AP 79) There is no evidence
that the SSDP decision was mailed, certified or otherwise, to the local
authority, HP.

As a property owner, Mr. Jones was entitled to receive notice
WSDOE’s approval of the CUP and notice that WSDOE had received

WSDOT’S SSDP. However, Mr. Jones did not receive a copy of either



decision and had to acquire the decisions on his own. (AP 2) Evidence was
presented to the Shoreline Hearings Board that a purported email was sent
by David Radabaugh to Scott White on February 15, 2011, attaching his
letter. (AP 91) The email states that the purpose of the email was to
provide notice of the WSDOE’s approval of the CUP and SSDP and that
Mr. White’s “receipt of this email will start the 21 day appeal period.”
(Id.) The same document purports that Mr. White confirmed receipt of Mr.
Radabaughts email; however, there is no date indicated on the purported
email communication. (Id.)

On February 15, 2012, David Radabaugh purportedly emailed two
documents to Mona Green, a part-time independent contractor acting as
HP Town Planner, to her personal Comcast account. (AP 104) This email
communication purports to attach two documents: Scott White
Department of Transportation Town of Hunts Point Permit No. 10-04
Conditioned Shoreline Conditional Permit No. 147 2-15-11 and Scott
White Department of Transportation Town of Hunts Point Permit No. 10-
04 Approved 2-15-11. (Id.) Nothing in this documentation indicates a
notice of receipt of the SSDP to Ms. Green, and it is not clear from the
names of the documents allegedly attached, that one document is Mr.
Tallent’s letter and one document is Mr. Radabaugh’s letter. (Id.) In fact,
agents of WSDOT, WSDOE, and HP all questioned whether any email

notification was sufficient. (CP 106-107) On February 22, 2011, Mr.



White, of WSDOT, emailed Mr. Radabaugh, of WSDOE, to ask how
WSDOT publishes notices of its decisions. (Id.) On February 23, 2011,
Mr. Radabaugh responded that it is the local jurisdiction’s responsibility to
publish and notify interested parties, which in this instance was the Town
of Hunts Point. (Id.) On February 23, 2011, Mr. White emailed Ms. Green
to verify whether HP had published the notice. (Id.) Ms. Green responded
on February 23, 2011 that she had forwarded Mr. Radabaugh’s earlier
message to the Town Administrator that all parties of record be sent the
two decisions. (Id.) When Mr. White questioned Ms. Green whether this
had happened “when the permit first came out”, Ms. Green responded, “It
will be emailed and/or mailed to all parties of record tomorrow.” (Id.) On
February 23, 2011, Ms. Greene forwarded Mr. Radabaugh’s email to Jack
McKenzie, the Town Planner for HP, who in turn forwarded the email to
Sue Israel, the Town Clerk for HP. (Id.) Finally, on February 24, 2011,
Ms. Israel forwarded an email to purported interested parties, including
Peter Powell but not including Appellant Jones. (AP 109) Thus, there was
no confirmation that “all parties of record” were provided with the
decisions when they first came out, HP did not provide a copy of the
decisions to Mr. Jones, and Mr. Jones had to obtain the decisions on his
own. (AP 2)

Appellant Jones and Mr. Powell, as well as the Fairweather Basin

Boat Club, Inc. appealed the CUP decision on Monday, March 14, 2011,



to the Shoreline Hearings Board. (AP 1-13) On March 17, 2011, the
Environmental Hearings Office wrote to Mr. Jones’ counsel to explain the
initial process for SHB appeals and provided a publication document titled
“Your Right To Be Heard.” (AP 133-135) The publication contains a

section titled “When to File a Petition for Review,” which states:

SHORELINES PERMITS: If you are appealing the grant,
denial, or rescission of a shorelines permit of any type, your
petition must be filed within 21 days of the “date of
receipt” as defined in RCW 43.21B.001. The “date of
receipt” is the trigger date for when the twenty-one day
appeal period begins to run. It is important to recognize that
the “date of receipt” varies according to the type of permit
you are appealing.

If you want to appeal a local government’s decision
approving, denying, or rescinding a substantial
development or a local government’s denial of a variance
or conditional use, the “date of receipt” is the date that the
applicant receives written notice from Ecology that it has
received the local government’s decision.

If you want to appeal a conditional use or variance permit
which has been approved by a local government, and either
approved or denied by Ecology, the “date of receipt” is the
date the local government or applicant actually receives
Ecology’s written decision.

Where a project involves both a substantial development
and a conditional use or variance permit, the Ilatest
applicable date of receipt may be used in filing the petition
for review.



(136-139%)

WSDOT and WSDOE have maintained that the email notification
satisfied the “mailing” requirement under RCW 90.58.140 for the purpose
of commencing the 21-day appeal time frame. (See generally Motion to
Dismiss within Certified Appeal Board Record) For this specific reason,
WSDOT moved to dismiss Jones and Powell’s petition. (Id.) The SHB
granted WSDOT’s motion to dismiss, and in doing so indicated that the
Board’s definition of “date of receipt” did not prescribe that mailing was
the exclusive means of transmitting a shoreline permit. (AP 144-152)
However, the SHB also issued a 15-page dissenting opinion, an
extraordinarily rare action by SHB, which specifically stated that
WSDOE’s own regulations did not authorize sending the CUP decision by
email. (AP 153-168) The bottom line is that the decisions of WSDOE
were not provided properly to HP under the statute, and the SHB
determined that it was sufficient even though no notice was provided Mr.
Jones and Mr. Powell received is notice after February 24, 2011, nine days
into his 21 day appeal time period. As a result the SHB did not reach the

merits of Jones’ Petition for Review.

® The language contained in this publication remains unchanged today and
exists in electronic format on the website of the SHB, despite changes to
the laws that govern SHB appeals.



IV. ARGUMENT

A. Legal Standard

The Court of Appeals will not disturb the Shorelines Hearings
Board’s decision unless it is clearly erroneous or arbitrary and capricious;
“arbitrary and capricious” means willful and unreasoning action, without
consideration and in disregard of facts or circumstances, but where there is
room for two opinions, and action is exercised honestly and upon due
consideration, the action is not arbitrary and capricious. Herman v State of
Washington Shoreline Hearings Bd., 149 Wn.App. 444, 204 P.3d 928

(2009), review denied 166 Wn.2d 1029, 217 P.3d 336.

B. The trial court erred when it affirmed the dismissal of Jones’
administrative appeal on the grounds that the appeal was not timely,
and the matter should be remanded to the trial court for further
remand to the SHB for consideration of Jones’ appeal on the merits.

i. Jones had a right to notice and a substantive right to
appeal.

A right of appeal is a substantive right and one which cannot be
taken away by the rule-making power of the court. Nudd v. Fuller, 150
Wash. 389, 390, 273 P. 200 (1928) As an interested party in the Town of
Hunts Point, Mr. Jones had a right to receive notice of the approval or
denial of approval of the CUP and notice of receipt of the SSDP by the
WSDOE. RCW 90.58.130. Mr. Jones had a substantive right to appeal the

decision of the WSDOE. Nudd, 150 Wash. at 390.



ii. WSDOT, WSDOT and HP failed to provide Jones with
a full opportunity for involvement in the development
and implementation of a shoreline master program.

The agency (WSDOE), and applicant (WSDOT), and the local
authority (HP), all had an equal duty to provide Jones, as homeowner and
interested party affected by the WSDOT application, with a full

opportunity for involvement. RCW 90.58.130 provides:

To insure that all persons and entities having an interest in
the guidelines and master programs developed under this
chapter are provided with a full opportunity for
involvement in  both  their development and
implementation, the department and local governments
shall:

(1) Make reasonable efforts to inform the people of the
state about the shoreline management program of this
chapter and in the performance of the responsibilities
provided in this chapter, shall not only invite but actively
encourage participation by all persons and private groups
and entities showing an interest in shoreline management
programs of this chapter; and

(2) Invite and encourage participation by all agencies of
federal, state, and local government, including municipal
and public corporations, having interests or responsibilities
relating to the shorelines of the state. State and local
agencies are directed to participate fully to insure that their
interests are fully considered by the department and local
governments.

The agency (WSDOE), and applicant (WSDOT), and the local
authority (HP) all failed in their duty to Mr. Jones. Mr. Jones could not be
meaningfully or fully involved in any master program if he was not

provided notice. The Court should reject the notion that the obligation to

10



Mr. Jones ended when Mr. Radabaugh emailed the CUP decision and
SSDT notice to Mr. White (WSDOT) and Ms. Greene (HP) on February
15, 2011. At the very earliest, some notification to interested parties
occurred on February 24, 2011, when City Clerk Sue Israel finally emailed
the decision to some interested parties, including Peter Powell. However,
even that notification was not authorized by statute or administrative

provision, as argued infra.

ili.  The statutory and administrative authority required
that the agency, WSDOE, provide its approval or
disapproval by mail or hand delivery.

The application by WSDOT to the Shoreline Hearings Board for
the SSDP and CUP constituted an application for a conditional use permit,
which required approval by the local government, here HP, under their
approved master program. RCW 90.58.140(10)

At the time the WSDOE’s CUP decision was issued, an appeal of
the CUP decision was governed by RCW 90.58.140(6) which provided at

that time, in relevant part:

Any decision on an application for a permit under the
authority of this section, whether it is an approval or a
denial, shall, concurrently with the transmittal of the ruling
to the applicant, be transmitted to the department and the
attorney general. A petition for review of such a decision
must be commenced within twenty-one days from the date
of receipt of the decision. . . .With regard to a permit for a
variance or a conditional use, “date of receipt” means the
date a local government or applicant receives the written
decision of the department rendered on the permit pursuant

11



to subsection (10) of this section. For the purposes of this
14 subsection, the term “date of receipt” has the same
meaning as provided in RCW 43.21B.001

RCW 90.58.140(10) further stated:

Any permit for a variance or a conditional use issued with
approval by a local government under their approved
master program must be submitted to the department for its
approval or disapproval.

RCW 43.21B.001 clarifies that “business days” means Monday
through Friday exclusive of any state or federal holiday and further defines

the term “date of receipt™:

(2) “Date of receipt” means:

(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date
can be proven by a preponderance of the evidence. The
recipient’s sworn affidavit or declaration indicating the date
of receipt, which is unchallenged by the agency, shall
constitute sufficient evidence of actual receipt. The date of
actual receipt, however, may not exceed forty-five days of
mailing.

In issuing its Order dismissing Mr. Jones appeal, the SHB reasoned
that the Board’s definition of “date of receipt” does not purport to
prescribe that mailing is the exclusive means of transmitting a shoreline
permit decision. (AP 149) However, WSDOE’s actions were further

governed by WAC 173-27 et seq. WAC 173-27-200(1) provides:

After local government approval of a conditional use or
variance permit, local government shall submit the permit
to the department for the department’s approval, approval
with conditions, or denial. The department shall render and
transmit to local government and the applicant its final

12



decision approving, approving with conditions, or
disapproving the permit within thirty days of the date of
submittal by local government pursuant to WAC 173-27-
110.

WAC 173-27-030(16) is further instructive to provide the meaning

of “transmit” as follows:

“Transmit” means to send from one person or place to
another by mail or hand delivery. The date of transmittal for
mailed items is the date that the document is certified for
mailing or, for hand-delivered items, is the date of receipt at
the destination. (Emphasis added)

The SHB’s own publications are also consistent with the statutes
and code provisions. In March 2011 the SHB provided Mr. Jones’ counsel
with a publication titled “Your Right to be Heard.” (AP 136-139) The
publication contains a section titled “When to File a Petition for Review
that is consistent with the language of RCW 90.58.140(6) as it was
amended in 2010 and effective through July 22, 2011. The publication

states:

SHORELINES PERMITS: If you are appealing the grant,
denial, or rescission of a shorelines permit of any type, your
petition must be filed within 21 days of the “date of
receipt” as defined in RCW 43.21B.001. The “date of
receipt” is the trigger date for when the twenty-one day
appeal period begins to run. It is important to recognize that
the “date of receipt” varies according to the type of permit
you are appealing.

If you want to appeal a local government’s decision
approving, denying, or rescinding a substantial
development or a local government’s denial of a variance
or conditional use, the “date of receipt” is the date that the

13



applicant receives written notice from Ecology that it has
received the local government’s decision.

If you want to appeal a conditional use or variance permit
which has been approved by a local government, and either
approved or denied by Ecology, the “date of receipt” is the
date the local government or applicant actually receives
Ecology’s written decision.

Where a project involves both a substantial development
and a conditional use or variance permit, the latest
applicable date of receipt may be used in filing the petition
for review.

(Appendix 136-37)

Contrary to the SHB’s determination, the language of RCW

43.21B.001 is itself instructive that “actual receipt” was indeed related to

mailing: “The date of actual receipt, however, may not exceed forty-five

days of mailing.” Together with the express provision of WAC 173-27-

030(16) that defines the term “transmit™, it is clear that transmission was

directly related to mailing or hand delivery at the time the WSDOE

decisions were issued, and transmission by electronic means was not

authorized as a means for providing actual notice.

iv.

Immediately following the WSDOE decisions and
appeal, the statutory notice requirements were amended
to include notice by electronic means, but the
amendment does not have retroactive applicability
related to Mr. Jones substantive right of appeal.

The record clearly supports that WSDOT, WSDOE and HP

questioned whether notice requirements had been met. However, the issue

of electronic transmission of notice was not addressed by the Washington

14



legislature until after Jones™ appeal to the SHB. Prior to July 1, 2010,

RCW 90.58.140(6) existed in the following form:

(6) Any decision on an application for a permit under the
authority of this section, whether it is an approval or a
denial, shall, concurrently with the transmittal of the ruling
to the applicant, be filed with the department and the
attorney general. With regard to a permit other than a
permit governed by subsection (10) of this section, “date of
filing” as used herein means the date of actual receipt by
the department.

With regard to a permit for a variance or a conditional use,
“date of filing” means the date a decision of the department
rendered on the permit pursuant to subsection (10) of this
section is transmitted by the department to the local
government. The department shall notify in writing the
local government and the applicant of the date of filing.

1995 Wash. Legis. Serv. Ch. 347 (S.H.B. 1724), approved May 15, 1995,
effective July 23, 1995. At the time this law went into effect in 1995,
WAC 173-27-030 did not yet exist, and thus no definition of “transmit”
related to permits for development of shorelines of the state existed. WAC
173-27-030, defining “transmit™ was enacted in 1996.

Fifteen years later, 2010 session, the Washington legislature

amended the language of RCW 90.58.140(6) as follows:

(6) Any decision on an application for a permit under the
authority of this section, whether it is an approval or a
denial, shall, concurrently with the transmittal of the ruling
to the applicant, be filed-with transmitted to the department
and the attorney general. A petition for review of such a
decision must be commenced within twenty-one days from
the date of receipt of the decision. With regard to a permit

15



other than a permit governed by subsection (10) of this
section, “date of filing receipt” as used herein means refers
to the date ef-actual-reeeiptby—thedepartment that the
applicant receives written notice from the department that
the department has received the decision. With regard to a
permit for a variance or a conditional use, “date of filing
receipt” means the date a local government or applicant
receives the written decision of the department rendered on
the permit pursuant to subsection (10) of this section is

a¥a

...........

the-apphieant-ofthe-date-of filing. For the purposes of this
subsection, the term “date of receipt” has the same meaning
as provided in RCW 43.21B.001.

2010 Wash. Legis. Serv. Ch. 210 (S.H.B. 2935), approved March 25,
2010, effective July 1, 2010. It is clear that the legislature was concerned
not only that the agency or department send out a decision but that the
decision actually be received. This was the law in effect at the time of
WSDOE’s action in transmitting its decision by email in February 2011,
but at that time the Legislature had yet not specifically addressed the issue
of notification by electronic means.

Recognizing the increased use by businesses and government of
electronic communication and the obvious deficiency of RCW
90.58.140(6), the Washington legislature again addressed RCW
90.58.140(6) in its 2011 session, and changed the language of RCW
90.58.140(6) as follows:

(6) Any decision on an application for a permit under the
authority of this section, whether it is an approval or a
denial, shall, concurrently with the transmittal of the ruling
to the applicant, be transmitted—to filed with the department

16



and the attorney general. This shall be accomplished by
return receipt requested mail. A petition for review of such
a decision must be commenced within twenty-one days
from the date of reeeipt filing of the decision.

(a) With regard to a permit other than a permit governed by

subsection (10) of this section, “date of reeeipt"—as—used
berein ref b date-that i y : .

(13

REW43 218061 filing” as used in this section refers to
the date of actual receipt by the department of the local
government’s decision.

s
Cro

(b) With regard to a permit for a variance or a conditional
use governed by subsection (10) of this section, “date of
filing” means the date the decision of the department is
transmitted by the department to the local government.

(c) When a local government simultaneously transmits to
the department its decision on a shoreline substantial
development with its approval of either a shoreline

conditional use permit or variance. or both, “date of filing”
has the same meaning as defined in (b) of this subsection.

(d) The department shall notify in writing the local
government and the applicant of the date of filing by
telephone or electronic means, followed by written
communication as necessary, to_ensure that the applicant
has received the full written decision.

2011 Wash.Legis.Serv. Ch. 277 (S8.S.B. 5192), approved May S5, 2011,
effective July 22, 2011. Of importance and specific to the issues before

this Court, the Legislature specifically adopted language whereby the

17



department (WSDOE) would be able to notify the local government (HP)
and the applicant (WSDOT) of the date of filing by electronic means.
RCW 90.58.140(6)(d). This would have been critically important in this
case because HP could have then provided the electronic receipt date to
the interested parties rather than the mailing date as the date of receipt.
This is the only manner in which the interested parties can reliably know
when the 21-day appeal period begins to accrue.

Regardless of how a statute is characterized, it is presumed to run
prospectively, as are all statutes. 1000 Virginia Ltd Partnership v. Vertecs
Corp, 432, 584 citing Wash. Waste Sys., Inc. v. Clark County, 115
Wash.2d 74, 78, 794 P.2d 508 (1990). A statute or an amendment to a
statute may be retroactively applied if the legislature so intended, if it is
clearly curative, or if it is remedial, provided that retroactive application

LU

does not “ ‘run afoul of any constitutional prohibition.” /000 Virginia
Ltd. Partnership v. Vertecs Corp., 158 Wn.2d 566, 585, 146 P.3d 423
(2006), citing McGee Guest Home, Inc. v. Dep'’t of Soc. & Health Servs.,
142 Wash.2d 316, 324, 12 P.3d 144 (2000) (quoting State v. Cruz, 139
Wash.2d 186, 191, 985 P.2d 384 (1999) (citing In re F.D. Processing,
Inc., 119 Wash.2d 452, 460, 832 P.2d 1303 (1992))). A statute is remedial
if it relates to “‘practice, procedure or remedies, and does not affect a

substantive or vested right.” ”Bayless v. Community College District No.

XIX, 84 Wash.App. 309, 311, 927 P.2d 254 (1996) citing In re F.D.

18



Processing, Inc., 119 Wash.2d 452, 462-63, 832 P.2d 1303 (1992)
(quoting In re Mota, 114 Wash.2d 465, 471, 788 P.2d 538 (1990)).

Here, the SHB and the trial court have given retroactive application
to the amendment of RCW 90.58.140 in 2011 where none is authorized.
The statute itself is silent as to retroactive application, and there is no
statement that the legislature intended retroactive application to this
section as opposed to other sections of the same statute where the
legislature specifically states the retroactive status of the statute. However,
the result of the amendment had a direct effect on the date the 21-day
appeal period commenced. Jones, in exercising his substantive appeal
right, relied upon the law as it existed prior to the amendment. This court
should reject the SHB’s and trial court’s retroactive application of the
amendment and restore to Jones” his substantive right of appeal.

The SHB was without authority determine that provision of the
letters by email was sufficient under the existing law to constitute actual
notice, especially when Mr. Jones was provided absolutely no notice. The
Court should reject the SHB action in dismissing Mr. Jones’ appeal, which
are clearly erroneous, or arbitrary and capricious. Herman v State of
Washington Shoreline Hearings Bd., 149 Wn.App. 444, 204 P.3d 928

(2009), review denied 166 Wn.2d 1029, 217 P.3d 336.
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V. There is no evidence that the CUP decision was ever
mailed, or if it was may have been mailed on February
24,2011, and Jones appeal was timely.

WSDOE'’s actions in transmitting its CUP decision and SSDP were
governed by RCW 90.58.140, RCW 43.21B.001, WAC 173-27-200(1)
and WAC 173-27-030(16). The amendment to RCW 90.58.140(6) having
no retroactive application, transmission of the decisions by electronic
means was not authorized under RCW 90.58.140(6). Thus, the SHB was
without authority to determine that WSDOE was not subject to a type of
formal service obligation or that such authority “should be read . . . into
the SMA when it is plainly not there.” In 2011, when the decision was
issued, the authority plainly stated that transmission was accomplished by
mail or hand delivery, and the legislature only amended the statute to
authorize transmission by electronic means after the WSDOE decisions
had been issued and Jones’ appeal had been filed. Given that this was a
specific amendment by the legislature, and that the state and local agencies
were relying heavily on electronic communication, it is clear that
transmission by electronic means was an issue that needed to be addressed.
However, before the amendment notification by email was insufficient and
did not mean that actual notice had been provided.

A preponderance of the evidence supports that one of the letters
was mailed to HP on February 15, 2011 and received on February 16,

2011: Mr. Radabaugh’s letter providing notice that the WSDOE had
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receive notice that Hunts Point approved WSDOT’S application for an
SDP. (AP 79 and 84-85) There is no evidence that Mr. Radabaugh’s letter
was mailed to WSDOT as required by RCW 90.58.140, RCW 43.21B.001,
WAC 173-27-200(1) and WAC 173-27-030(16). There is no evidence that
Mr. Tallen’s letter was mailed to anyone at any time. Finally, there is no
evidence that Mr. Jones was provided any notice by any of the authorities
or was otherwise provided notice so that Mr. Jones had no opportunity for
involvement let alone the full opportunity for involvement required under
RCW 90.58.130.

WSDOE and WSDOT argued that under RCW 43.21B.001 the
date of receipt can mean either five days after the date of mailing, or the
date of actual receipt by WSDOT without any regard for the local
jurisdiction. This argument is specifically contrary to WAC 173-27-001
which required WSDOE specifically to transmit (which means mail or
hand deliver) the Decision to the local jurisdiction. Thus, taking advantage
of “or” language and descriptive statutory language in which the agency
(WSDOT) can prove service, does not eliminate the requirement that the
local government be given notice by WSDOE. It is that notice to the local
government that is intended to trigger notice to interested parties for the
purpose of public notice and participation.

Notice to the agency, particularly when the agency is the applicant,

cannot commence the appeal period because that action fails to meet the
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requirements of notice to the local jurisdiction for the purpose of public
notice. If notice to WSDOT commenced the 2l-day period. then it is
extremely conceivable and highly likely that interested parties would not
receive notice until after the 21-day appeal period had expired, which
eliminates the ability for public participation. At the time WSOE issued its
decision, it is was intent of the then-governing statutes and the
administrative code that the local government be mailed notice by
WSDOE so that the local government could then, in turn, provide notice to
the interested parties. Absent adherence to the law by WSDOE as it was
written, the SHB was without authority to dismiss Jones’ appeal, and the
trial was further without authority to dismiss Jones’ appeal.

The actions by the SHB and trial court in dismissing Jones’ appeal
based upon WSDOT’s argument are clearly erroneous, or arbitrary and
capricious, and the Court of Appeals should reverse the trial court’s
dismissal of Jones’ appeal, remand the appeal back to the trial court for
further adjudication with direction to the trial court to reverse its dismissal
of Jones’ appeal in the trial court and to remand the appeal to the SHB for
further consideration of the appeal on the merit.

Moreover, the SHB rules of practice provide, “where a project
involves both a substantial development and a conditional use or variance

permit, the latest applicable date of receipt may be used in filing the

petition for review.” See also Walker v. Pt. Ruston, et. al. SHB case No.
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09-013, 09-16 (Consolidated), January 19. 2010 Order on Summary
Judgment at 46-50 (denying motion to dismiss appeal as
untimely)(Emphasis added).

In Walker, the SHB liberally construed the SMA to give full effect
to the objectives and purposes for which it was enacted. The SHB quoted
the Washington Supreme Court's policy of liberal construction in the

context of timeliness of an appeal stating:

The overriding purpose for which the SMA was enacted
was to preserve the natural resources of the State and to
regulate construction upon the shorelines in accordance
with the public interest. See RCW 90.58.010-020. It seems
well-nigh irrefutable that these goal s and purposes can be
effectuated best by giving an expansive rather than a
restrictive reading to the appeals provisions of the SMA. If
there is inadequate time to review the issuance of a permit
and to file an appeal, the policies of the SMA might very
well be thwarted.

WSDOT’s permit application here included both a shoreline
substantial development permit and a conditional use permit, and under
the SHB rules the latest applicable date of receipt applies. Here, the latest
applicable “date of receipt” was clearly no earlier than February 22, 2011,
date if the date of the Decision on February 15, 2011, is included within
the calculation. If WSDOE complied with the law (which it did not), and
mailed the CUP Decision and notice of filing of the SSDP Decision on
February 15, 2011 to both WSDOT and HP, then the earliest date for

commencement of the appeal process was February 22, 2011, in
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consideration of the interim federal holiday on February 21, 2011 and if
the date of the Decision is included within the calculation. With a
commencement date no earlier than February 22, 2011, Jones’ March 14,
2011, appeal was within the 21-day time-frame contemplated by RCW
90.58.140(6) as it existed at the time of the appeal and the appeal was
timely.

However, Jones calculates that the 21-day time-frame for appeal
commenced on an even later date. Under WAC 173-27 et seq, WSDOE

was required to transmit the Decision by mail or hand delivery; electronic

service, while contemplated by the Legislature at or about the time of
WSDOE’s electronic notice, was not the rule of law at the time. In this
case, WSDOE finally complied with the statutory requirements by
certifying the Decision for mailing to the local jurisdiction on February 24,
2011, and the actual receipt date contemplated by RCW 90.58.140(6) was
no earlier than February 28, 2011. Thus, while WSDOE eventually
satisfied its obligation under WAC 173-27-200(1), it did not do so until
the Decision was certified for mailing to the local jurisdiction, which is
unequivocally February 24, 2011 based upon the certified mailing
envelope. Thus, Jones’ appeal on March 14, 2011 within 21 days of
February 24, 2011 was timely.

Again, the actions by the SHB and trial court in dismissing Jones’

appeal are clearly erroneous, or arbitrary and capricious. The SHB was
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without authority to dismiss Mr. Jones’ appeal, and its actions were clearly
erroneous, or arbitrary and capricious. Herman v State of Washington
Shoreline Hearings Bd., 149 Wn.App. 444, 204 P.3d 928 (2009), review
denied 166 Wn.2d 1029, 217 P.3d 336. Therefore, this Court should
reverse the rulings of the SHB and the trial court and remand the matter
back to the trial court for further adjudication with direction to the trial
court to remand the appeal back to the SHB for consideration on the

merits.

vi. Even if it is determined that the WSDOE was
authorized to email the decision and notice to HP, HP
failed to immediately provide notice to the homeowners
or interested parties.

The WSDOT, WSDOE and HP have maintained that because
WDDOE emailed the decisions to WSDOT and to a part-time contracting
agent for HP after hours on February 15, 2011 rather than the Town Clerk
or Town Administrative Manager, the time for appeal by all parties
commenced on February 15, 2011. However, there is nothing in the record
that shows that HP notified homeowners and interested parties of the
WSDOE decision and notice. HP and the other agencies failed in their
duty to provide an opportunity to be involved in the appeal process.

The action by the Shoreline Hearings Board and the trial court in
dismissing Jones’ appeal was clearly in disregard of the facts and

circumstances in light of the law as it existed in 2011 prior to amendment



of the law after the appeal. The actions are clearly erroneous, or arbitrary
and capricious, and the Court of Appeals should reverse the trial court’s
dismissal of Jones’ appeal, remand the appeal back to the trial court for
further adjudication with direction to the trial court to reverse its dismissal
of Jones’ appeal in the trial court and to remand the appeal to the SHB for

further consideration of the appeal on the merit.

V. CONCLUSION
By applying the statutes, administrative code, and Washington Supreme
Court policies to the facts in this matter, each direct a ruling by this court to find
that Jones’ Petition for Review was timely filed on March 14, 2011. The matter
should be remanded to the trial court for further adjudication, with direction to
the trial court to remand the appeal back to the SHB for review on its merit.

RESPECTFULLY SUBMITTED this 8" day of June, 2012.

JONES LAW GROUP, PLLC

MONA K. MCPHEE, WSBA ilﬂ:l
Attorneys for Appellant Cosgrove
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SHORLINE HEARINGS BOARD

In re: Town of Hunts Point Permit 10-4

Daniel Babuca Applicant for the Washington Case No.
State Department of Transportation

Shoreline Substantial Development Permit 485 PETITION FOR REVIEW

PETER POWELL, individually and
PATRICK A. T. JONES, individually

Petitioners, D DR'GINAL

1.0 JURISDICTION, VENUE, AND COMPLIANCE WITH WAC 461-08-350

1.1 At all material times, Petitioners Peter Powell and Patrick A. T. Jones, held title to
two different parcels of real property located in Hunts Point, King County.

1.2 At all material times, The Town of Hunts Point, was a municipality operating
within King County, State of Washington.

1.3~ Jurisdiction in this matter is pursuant to RCW 90.58 et. seq. This matter was
timely filed with the Shoreline Hearings Board by fax and followed up by mail and served upon
the Department of Ecology, Attorney General, and Permit Applicant pursuant to statute.

PAGE 1-PETITION FOR REVIEW

JONES LAW GROUP, P.LL.C.
11819 NE 34™ STREET
BELLEVUE, WA 88005
(425)576-8899
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1.4  The names, addresses, phone number and fax numbers of the Petitioners 34
contained within the Factual Summary. The same information for their representative is
Marianne K. Jones, Jones Law Group PLLC 11819 NE 34" Street Bellevue, WA 98005; Phone
425 576 8899 and Fax: 425 576 9898.

1.5  The caption contains the parties, to the extent that the Town of Hunts Point and/or
Daniel Babuca in his capacity with the Washington State Department of Transportation are
Respondents, it should be so considered through the “in re” portion of the caption.

1.6 A copy of the application for shoreline permit which was filed is attached as is a
copy of the decision of the Hearing Examiner being appealed and the Letter Decision from the
Department of Ecology.

1.7  The grounds upon which the Petitioners are appealing, the statement upon which
the Petitioners rely in support of the grounds for appeal, and the relief sough are all cont'ained
within the Petition for Review. Petitioners reserve the right to amend the Petition as permitted.

2.0 BRIEF PROCEDURAL HISTORY

2.1  Petitioner Peter Powell testified at the initial hearing held on December 1, 2010;
Petitioner Jones signed up to testify but no further testimony was permitted at a certain point with
the promise by the hearing examiner that further testimony would be allowed at the next hearing.
No further testimony was allowed despite both Petitioners Powell and Jones signing up again to
testify and desiring to testify at the January 20, 2011 hearing.

2.2  Two public hearings were held on December 1, 2010 and January 20, 2011

regarding Daniel Babuca’s permit 10-04 in his representative capacity for the Washington State

PAGE 2 — PETITION FOR REVIEW

JONES LAW GROUP, P.LL.C.
11818 NE34™ STREET
BELLEVUE, WA 98005
(425)576-8899
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Department of Transportation. The Hearing Examiner made his decision dated February 2, 2874
and the Department of Ecology issued its letter decision dated February 15, 2011. These are the
decisions being appealed. Neither Petitioner Jones or Powell received copies of any decisions
but acquired them on their own. ’
3.0 FACTUAL SUMMARY

3.1  Peter Powell is a property owner of certain property located in the Town of Hunts
Point with the street address of 3151 Fairweather Place Hunts Point, WA 98004; his phone
number is 425 453 8020 and there is no fax number to provide.

3.2  Patrick A. T. Jones is the property owner of certain property located in the Town

of Hunts Point, under King County Auditor’s Number 3537900165, legally described as follows:

Lot 11 in Block 2 of Hunts Point Park Addition, as per plat recorded in Volume 29 of plats,
page 8, records of King County Auditor;

Situate in the City of Hunts Point, County of King, State of Washington. The street address
is 8301 Hunts Point Circle, Hunts Point, Washington, 98004; his phone number is 425 453 0365

and his fax number is 425 576 9898.

3.3  The applicant represents the Department of Transportation and in connection with
the creation of carpool lanes on SR520; moved for a Shoreline Substantial Development
Conditional Use Permit (SCUP) to construct portions of an expansion of SR 520 including a

regional bike trail and industrial waste collection site.

3.4  The permit proposed to use a “design-build” contracting method which prohibits

full disclosure of the extent of the project design, engineering, construction methods, exact

PAGE 3 - PETITION FOR REVIEW

JONES LAW GROUP, P.LLC.
11819 NE 34™ STREET
BELLEVUE, WA 98005
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location of utilities, and leaves fundamental design and building methods to the discretion of e
contractor and the applicant to determine following approval of the SCUP without further
process for the petitioners following approval by the SCUP appeal any design which results in
damage to the ecology and environment of the shoreline area and interference with the public’s
use of the water.

3.5  Petitioner Powell’s property rests directly on Lake Washington waterfront within
the same plat and neighborhood as the project. Petitioners Powell property will be uniquely
affected by the sediment that will result from the industrial waste collection facility located
within the general proximity of the lake front property of Petitioner Powell. Petitioner Powell’s
property is not included within the Fairweather Basin but rather within the Haug Channel.
Petitioner Powell and others héve each contributed substantial expenditure of funds in dredging
the Haug Channel and believe that the applicant’s proposal will have long and lasting effects on
the ecology, environment, and expenses Petitioner Powell will again have to incur as a direct
result of the sediment that will necessarily be released from the applicant’s proposed industrial
waste collection facility.

3.6  Petitioner Jones’ property is adjacent to a creek which flows directly into Lake
Washington adjacent to the property purchased by the Department of Transportation for the SR
520 project. The close proximity of Petitioner Jones property and the changed use of the
property from single family residence to industrial waste collection facility are economically

harmful to Jones.

PAGE 4 —PETITION FOR REVIEW
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4.0 STATEMENTS OF ERRORS FOR REVIEW 336

Petitioners incorporate paragraphs 1.1-3.6 into the following Errors for Review.

4,1  The Hearing Examiner erred in process followed by not permitting persons the
opportunity to speak at the public hearing when those persons attended the hearing on December
1, 2010, signed up to speak, and were not provided the opportunity to speak. Then on January
20, 2011 the hearing was continued and again persons who attended signed in and expected the
opportunity to be heard but were then told that there would be no “additional” public comment at
this meeting. However, public comment was never concluded at the December 1, 2010 meeting
and there were no additional meetings or notices regarding public comment in between those
dates. Due process was violated.

42  The Hearing Examiner erred by failing to recognize that the applicant is
circumventing the constitution requiring that property takings be compensated. By placing an
industrial waste collection facility within a close proximity of feet of Petitioner Jones property
and permitting the change of use of the property from single family as required by the plat
restrictions and determining that the proposed expansion of the state highway in this regard is
consistent with the SMA is a property taking without just compensation.

43  The findings of fact include an environmental review which is based upon an
updated Environmental Analysis dated May 2010 which is based upon a project that has been
changing over time and that has still not been designed because it is based upon a design build
concept. Environmental considerations cannot be accurate or complete with the extensive

changes that remain within the discretion of the applicant and the contractor.
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44  The updated Environmental Analysis dated May 2010 upon which the Hearing
Examiner relied and upon which the Town of Hunts Point relied to provide their staff report was
based upon a design of an on-ramp to the westbound lanes of SR 520 adjacent to Hunts Point
called the “Half-Diamond” which was based upon representations to WSDOT by the Mayor of
Hunts Point wherein WSDOT knew that it did not have the support of the Hunts Point Town
Council which the Mayor twice stated he needed to obtain before the project could go forward.
After this was discovered in July 2010, WSDOT began working with the Town of Hunts Point to
develop an alternative on-ramp configuration “flyover” which differs from what was proposed on
the updated Environmental Analysis May 2010. In addition, if the “flyover” design is not built
for whatever reason, the Hunts Point Town Council has consistently voted in favor to retain the
loop design which is the same as today’s configuration. Neither the Hearing Examiner nor the
Department of Ecology considered these issues in determining the reliability of the updated
Environmental Analysis May 2010 in making the findings of fact and conclusions of law within
the February 2, 2011 decision, and the approval dated February 15, 2010.

4.5  The Department of Ecology erred in approving and the Hearing Examiner erred in
concluding within paragraph 1 of his conclusions that there would be “water quality treatment”
for highway runoff that now enters Fairweather Bay untreated. There were insufficient facts to
make such a conclusion including but not limited to the following: there is neither “treatment”
nor “quality” nor was there any determination as the highway runoff that now enters Fairweather

Bay untreated.
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4.6  The Department of Ecology erred in approving and the Hearing Examiner erred iR
concluding within paragraph 1 of his conclusions that Hydraulic Project Approval and Water
Quality Certification include conditions to limit pollution, control waste, protect fish and control
erosion in Lake Washington that may result from the proposed project. This is not consistent
with the Town SMA goals.

4.7  The Department of Ecology erred in approving and the Hearing Examiner erred in
concluding in paragraph 22 of the findings that the applicant placing 46,464 cubic yards of fill in
the Hunts Point Shoreline environment meets the Town SMA goals and complies with other
applicable laws, disclosures, and approvals received by applicant.

4.8  The Department of Ecology erred in modifying the Hearing Examiner’s decision
related to condition 2 and on the Exhibit 32b permitting public access and signage for public use
along the maintenance road and signage without enforcement, rather than deterrence for public
bicycle and pedestrian access through the maintenance access road. This is not consistent with
the Town SMA, with the covenants, nor with the safety and health of the community, gives
property to the public without justly compensating those effected by the taking, and otherwise
violates the law.

49  The Department of Ecology erred in approving and the Hearing Examiner erred in
concluding within paragraph 5 of his conclusions that the proposed landscape plantings would
help to reduce the visual impact of the noise wall. The Applicant stated without providing any
evidence that utilities would be present and the amount of and type of vegetation planted between

the industrial waste collection facility and the noise wall was not known. There remains no
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redress for citizens related to condition number 4 for “additional landscaping.” Rather Petitiontts
are to wait to see what applicant and the utilities determine thereby giving applicant carfe
blanche. The ruling may be unenforceable providing for an agreement to agree in the future on
issues upon which due process was supposed to be afforded.

4.10 The Department of Ecology erred in approving and the Hearing Examiner erred in
concluding in general that the application does not violate law. The Town of Hunts Point
previously took the position that determination by the Town of a violation of a plat restriction or
covenant was a reason to deny acceptance of an Application for Permit. The same Hearing
Examiner found that while it wasn’t reason to deny acceptance it was reason to deny approval.
The matter is currently pending in the Court of Appeals, Division I and Petitioner Jones is a party
in that matter. The Town of Hunts Point has taken the position with this application that it
cannot enforce plat restrictions against the Department of Transportation despite the fact that it
purchased the property without utilizing condemnation proceedings. Incorporated into this error
specifically are the facts related to this taking by the State of Washington cited within this
Petition for Review but also that this ruling is completely contrary to a decision made by the
Town of Hunts Point and a decision made by the same Hearing Examiner wherein the Town
believed that a plat restriction is violated. Here, the property purchased, without condemnation,
is subject to covenants which the remainder of the plat owners relied upon and which adjoining
plat owners relied upon. To rule that now the property is outside the jurisdiction of Hunts Point
because of the purchaser of property and without condemnation violates the constitution as an

uncompensated taking. Petitioner Powell and Jones while not being directly effected through the
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Fairweather Boat Basin will be financially damaged by the actions of WSDOT in building on #HO
property as proposed in the application and to approve such application is contrary to public
policy and law.

4.11 The Department of Ecology erred in approving and the Hearing Examiner erred in
concluding generally that the applicant may have a design build construction which fails to
provide for the long term permanent harm to Petitioner Powell through the sediment collection in
the Haug Channel and to Petitioner Jones in the industrial waste collection use being permitted
so close in proximity to his property wiﬂmﬁt any ability to have due process at the time the
decisions which have yet to be made are made for the design. This is a violation of law because
the applicant failed to have information which applicants should be able to provide relating to
design, engineering, utilities, and environmental concerns specific to the design, none of which
were provided with specificity with an opportunity to be heard, and some of which will not be
known until following the opportunity to be heard is concluded.

50 REQUESTS FOR REVIEW

5.1  WHEREFORE, petitioners request that the Shoreline Hearings Board render
decision as follows:

(@)  For an Order declaring that due process was denied to Petitioners who desired to
speak and be heard at a public hearing, who signed up to be heard, were told on December 1,
2010 that they would be heard at the continuation of the hearing.

(b)  For an Order declaring that the Hearing Examiner’s decision fails to meet

applicable law and that the application for Conditional Use must be denied.
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(¢)  Alternatively, for an Order remanding the Hearing Examiner’s decision with

—_—

2 respect to one or more of the matters raised by Petitioners and remand the decision back to the
j Hearing Examiner for the Decision to be revised accordingly.
5 DATED this 14™ day of March, 2011.
6 JONES LAW GROUP, I.. ¢
7 /s/ Maritnne K. J'ones electronicaliy-sig
8 And intended to be consistent with CIVII
Rule 11.
9 Original signature to follow by mail
10 MARIANNE K. JONES, WSBA #21034
11 Attorney for the Petitioners
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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Copy of Application for Shoreline Permit which was filed
with Hunts Point
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May 4, 2010

Mona Green

Town Planner -

Town of Hunts Point
3000 Hunts Point Road
Hunts Point, WA 98004

Re: Shoreline Substantial Development Conditional Use Application; Medina to SR 202:
SR 520 Eastside Transit and HOV Project

Dear Ms. Green:

The Washington State Department of Transportation (WSDOT) is submitting the enclosed
application for a Shoreline Substantial Development Conditional Use for the SR 520 Eastside
Transit and HOV Project (Eastside Project or Project). The overall Eastside Project includes
improvements to the SR 520 highway between approximately Evergreen Point Rd. in Medina
and 108" Ave NE in Bellevue with further restriping to SR 202 in Redmond. The portion of the
Project that is located within the shoreline district of Hunts Point and is included in this
application includes; the construction of a stormwater treatment pond and stormwater outfall at
Fairweather Bay and portions of the roadway expansion and pedestrian/bike trail improvements.

WSDOT understands that a Conditional Use Permit is required for the Project because the Hunts
Point Shoreline Master Program includes residential as the only permitted primary use of the
shoreline. WSDOT has completed a National Environmental Policy Act Environmental
Assessment and State Environmental Policy Act Determination of Non-Significance for the
Project and has applied for State and Federal Permits using a Joint Aquatic Resources Permit
Application (JARPA) form. WSDOT has also prepared a Biological Assessment as part of
compliance with the Federal Endangered Species Act and received approvals from the U.S. Fish

and Wildlife Service and National Marine Fisheries Service.

The 2009 JARPA package and Biological Assessment are included in this application. Please
refer to the project description in the Supplemental Memorandum of this application for the most

up to date project description.

Enclosed please find the following Materials:

e General Application Form
e Supplement Memorandum

COVER LTLTTYR
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® Figure 1 - Vicinity Map

e Figure 2 - Site Plan

e Figure 3 - Cross Sections

¢ Proof of Agency/ Hold Harmless Agreement

¢ Environmental Assessment and Determination of Non-Significance
* JARPA Materials

* Biological Assessment

Please if you have any questions regarding the application or project please contact me at 206-
770-3632 or whites@consultant.wsdot.wa.gov.

Sincerely,

Scott White
Permit Team Lead
SR 520 Bridge Replacement and HOV Program

ccl WSDOT Document Control
Project File
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May 4, 2010

Mona Green

Town Planner -

Town of Hunts Point
3000 Hunts Point Road
Hunts Point, WA 98004

Re: Shoreline Substantial Development Conditional Use Application; Medina to SR 202:
SR 520 Eastside Transit and HOV Project

Dear Ms. Green:

The Washington State Department of Transportation (WSDOT) is submitting the enclosed
application for a Shoreline Substantial Development Conditional Use for the SR 520 Eastside
Transit and HOV Project (Eastside Project or Project). The overall Eastside Project includes
improvements to the SR 520 highway between approximately Evergreen Point Rd. in Medina
and 108" Ave NE in Bellevue with further restriping to SR 202 in Redmond. The portion of the
Project that is located within the shoreline district of Hunts Point and is included in this
application includes; the construction of a stormwater treatment pond and stormwater outfall at
Fairweather Bay and portions of the roadway expansion and pedestrian/bike trail improvements.

WSDOT understands that a Conditional Use Permit is required for the Project because the Hunts
Point Shoreline Master Program includes residential as the only permitted primary use of the
shoreline. WSDOT has completed a National Environmental Policy Act Environmental
Assessment and State Environmental Policy Act Determination of Non-Significance for the
Project and has applied for State and Federal Permits using a Joint Aquatic Resources Permit
Application (JARPA) form. WSDOT has also prepared a Biological Assessment as part of
compliance with the Federal Endangered Species Act and received approvals from the U.S. Fish
and Wildlife Service and National Marine Fisheries Service.

The 2009 JARPA package and Biological Assessment are included in this application. Please
refer to the project description in the Supplemental Memorandum of this application for the most

up to date project description.

Enclosed please find the following Materials:

e General Application Form
* Supplement Memorandum

COVER ILTTER
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e Figure 1 - Vicinity Map

e Figure 2 - Site Plan

¢ Figure 3 - Cross Sections

e Proof of Agency/ Hold Harmless Agreement

* Environmental Assessment and Determination of Non-Significance
¢ JARPA Materials

¢ Biological Assessment

Please if you have any questions regarding the application or project please contact me at 206-
770-3632 or whites@consultant. wsdot.wa.gov.

Sincerely,

Scott White
Permit Team Lead
SR 520 Bridge Replacement and HOV Program

cc:  WSDOT Document Control
Project File
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Medina to SR 202:
SR 520 Eastside Transit and HOV Project

Shoreline Substantial Development
Conditional Use Application
Town of Hunts Point

Prepared by
‘Washington State Department of Transportation

May 4, 2010
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Supplemental Memorandum

This Supplemental Memorandum contains additional information and detail regarding the project
that could not fit on or was not requested by the General Application Form.

Design-Build Contracting Approach

The SR 520 Eastside Transit and HOV Project (Eastside Project or Project) is currently
proceeding under a “design-build” contracting method. In a design-build scenario, the
‘Washington State Department of Transportation (WSDOT) will complete a preliminary -design
of the Project before bringing on a Design-Builder to finish design while portions of the
construction are proceeding. This is in contrast to a “design-bid-build” contracting method where
the Project would be completely designed before it was turned over to a contractor for
construction.

The design-build approach does limit some of the available information on construction methods
and timing and even details of the design because these issues are left to the discretion of the
Design-Builder,

Overall Project Description

WSDOT is proposing to construct the Eastside Project to reduce transit and HOV travel times
and enhance travel time reliability, mobility, access, and safety for transit and high-occupancy
vehicles in rapidly growing areas along the State Route SR 520 corridor east of Lake
Washington. The project includes building a complete HOV system between Lake Washington
and 108th Avenue NE and restriping the existing HOV lanes from the outside lanes to the inside
lanes between the 108th Avenue NE interchange and SR 202 in Redmond.

The portion of the Eastside Project between Evergreen Point Road and 108th Avenue NE was
previously part of the SR 520 Bridge Replacement and HOV Project. However, on June 18,
2008, the Federal Highway Administration (FHWA) authorized WSDOT to develop the SR 520
Eastside Transit and HOV Project as an independent project. The project limits extend
approximately 8.5 miles along SR 520 from the east shore of Lake Washington (vicinity of
Evergreen Point Road) to the interchange with SR 202 in Redmond.

e SR 520 Improvements from Lake Washington to I-405

o Construct a new eastbound HOV lane from Lake Washington to the existing
eastbound HOV lane west of the 1-405 interchange. This improvement will
complete the currently discontinuous HOV network on the Eastside and improve

travel time reliability for buses and carpools.
o Relocate existing westbound HOV lane to the inside shoulder from Lake

Washington to I-405. This change will enhance safety by eliminating the existing
need for merging vehicles to weave across the faster-moving HOV lanes to reach

the general purpose lanes.
o Construct new lid with inside transit stop over SR 520 at Evergreen Point Road.

SUFPLEMENTAL MEVIDRANDBUM
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o Construct new lid and modify existing interchange at 84th Avenue NE.

o Construct new lid with inside transit stop over SR 520 at 92nd Avenue NE and
modify the existing interchange.

o Reconfigure existing interchange at Bellevue Way.

o Construct new HOV direct access ramps at 108th Avenue NE. This improvement
will connect SR 520 with 108th Ave NE, eliminating the need to connect to the
South Kirkland Park & Ride via local streets.

o Add a bike/pedestrian path from Lake Washington to approximately 108th
Avenue NE. This will facilitate nonmotorized use of SR 520, provide connections
for bikes and pedestrians, and complement the existing nonmotorized
transportation network on the Eastside.

s Other Improvements
o Provide sound walls between Evergreen Point Road and 108th Avenue NE.
o Provide retaining walls and stormwater management system improvements.

o Portions of the Yarrow Creek stream channel will be realigned and some culverts
shortened to improve stream habitat.

o The project will improve fish passage culvert crossings to restore fish passage and
open up habitat that was previously inaccessible to salmon and other fish species.

o Impacts to wetlands and streams will be mitigated at mitigation sites as
appropriate.

e SR 520 Improvements from I-405 to SR 202

o Restripe existing eastbound and westbound HOV lanes to the inside shoulder.
This change will enhance safety by eliminating the existing need for merging
vehicles to weave across the faster-moving HOV lanes to reach the general
purpose lanes.

Hunts Point Shoreline Elements

The portion of the Eastside Project that is located within the shoreline district of the Town of
Hunts Point includes the following elements:

¢ Construction of a stormwater treatment pond at the southern end of Fairweather Bay. The
pond, known as Facility I-3, will be constructed on two previously residential parcels that
have been purchased by WSDOT and are being converted to State right-of-way. The
facility will remove pollutants from highway stormwater runoff and is required to comply
with Federal and State requirements regarding highway runoff. The north side of the
facility will be ringed by a berm, approximately 5 to 20 foot tall (from the shoreline), that
will also serve as maintenance access. The facility ponds will be approximately 5 tol10
feet deep, however they will only have standing water immediately after rain events.

SUPFLEMENTAL MEMORANDUM
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e Construction of a stormwater outfall to Fairweather Bay from Facility I-3. The
stormwater outfall is located at the southem tip of Fairweather Bay just to the northwest
of the stormwater facility. The outfall has been designed to avoid fill in Fairweather Bay
and minimize flow velocities to prevent erosion. A new channel, approximately 15 feet
long, will be dug behind the existing bulkhead. At the landward end of the channel the
outfall pipe will discharge through a concrete energy dissipation structure. The channel
will be rock-lined and sloped so that the waterward end will be the same elevation as the
bed of Fairweather Bay. After construction of the channel, approximately 15 feet of the
existing bulkhead will be removed, connecting the channel to Fairweather Bay. This
outfall design has been coordinated with Federal and State resource agencies.

e A portion of the proposed SR 520 roadway expansion will be within 200 feet of the
shoreline. In addition a portion of the realigned Points Loop Pedestrian Trail and a new
regional bike path will be within 200 feet of the shoreline. The Points Loop Trail will be
located to the south of Facility I-3, approximately 120 feet from the shoreline at its
closest point. The trail will be adjacent to a 25 foot tall retaining wall. At the top of this
wall will be the new regional bike path and the expanded highway. The highway will be
as close as 150 feet to the shoreline and will be within 200 feet of the shoreline for

approximately 400 linear feet.

Environmental Review
WSDOT prepared an Environmental Assessment (EA) for the Project as part of compliance with
the National Environmental Policy Act (NEPA). As the State Environmental Policy Act (SEPA)
Lead Agency, WSDOT has adopted the EA according to the procedures in WAC 197-11-630
and issued a Determination of Non-Significance (DNS) on December 1, 2009 in accordance with
WAC 197-11-340,
On behalf of the Federal Highway Administration (FHWA), WSDOT prepared a Biological
Assessment (BA) for the Project in compliance with the Federal Endangered Species Act. The
BA concluded that the Project “May affect, likely to adversely affect” Chinook salmon and “may
affect, not likely adversely affect” steelhead trout and bull trout. The BA was submitted to the
U.S. Fish and Wildlife Service (USFWS) and National Marine Fisheries Service (NMFS) in
June, 2009. On July 30, 2009 USFWS issued a Letter of Concurrence with the findings of the
BA. On October 22, 2009 NMFS issued a Biological Opinion authorizing the incidental take of
Chinook salmon from project impacts.
In July 2009 WSDOT applied for several Federal and State permits for the Project using the Joint
Aquatic Resources Permit Application (JARPA) form. The permits that have been applied for
and associated agencies are;

e Individual Section 404 Permit, U.S. Army Corps of Engineers (Corps)
Section 401 Water Quality Certification, Washington Department of Ecology (Ecology)

Coastal Zone Management Act Consistency Determination, Ecology
Hydraulic Project Approval, Washington Department of Fish and Wildlife (WDFW)

SUPPLEMENTAL MEKIORANDUM
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WSDOT has had ongoing coordination with these agencies through the Multi-Agency Permit
(MAP) Team. A joint public notice was issued by the Corps and Ecology in July 23, 2009 with a
30-day public comment period. In addition to the Federal and State agencies WSDOT has had
ongoing coordination with the Muckleshoot Indian Tribe. Coordination with these agencies and
tribe has directly led to the current design of the Fairweather Bay stormwater outfall.

Consistency with Chapter 173-27 WAC, Shoreline Management Permit and
Enforcement Procedures

Per WAC 173-27-160 a conditional nse may be authorized provided the following criteria are
met;
(a) That the proposed use is consistent with the policies of RCW 90.58.020 and the master
program;
The proposed Project is consistent with the legislative findings and policies of the
Shoreline Management Act and the conditional use provisions of the Hunts Point
Shoreline Master Program. '

{(b) That the proposed use will not interfere with the normal public use of public shorelines;
The proposed Project does not include or alter public shorelines or uses.

(¢) That the proposed use of the site and design of the project is compatible with other
authorized uses within the area and with uses planned for the area under the
comprehensive plan and shoreline master program;

The proposed Project has been designed to minimize impacts including visual impacts on
neighboring residential properties and the shoreline environment and has included design
negotiations with the Town of Hunts Points and adjoining properties.

(d) That the proposed use will cause no significant adverse effects to the shoreline
environment in which it is to be located; and

The proposed project will not have adverse effects to the shoreline environment and will
likely improve the environment through shoreline plantings and improvement to water
quality due to highway stormwater runoff treatment.

(e) That the public interest suffers no substantial detrimental effect.

The proposed project is supported by State and Local elected officials and has been
coordinated with relevant agencies to improve design and minimize impacts and will not
detrimentally affect the public interest.

Per WAC 173-27-160(3) uses other than those classified or set forth in the Shoreline Master
Program may be authorized as conditional uses provided they can comply with the above
criteria. The Hunts Point Shoreline Master Program does not include specific conditional uses.

SUPPLEMENTAL MEMDRANDUM
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Consistency with Hunts Point Shoreline Master Program

The following describes how the Project complies with the Goals and Policies of the Hunts Point
Shoreline Master Program.

V. Goals and Policies

1. Residential/Recreational

The Project will result in the removal of two shoreline residential structures
however the Project has been designed to minimize impacts to adjoining residents
and any recreational uses of Lake Washington. No feasible alternatives for the
Project have been identified that would result in less impact to residential

properties.
2. Conservation Element

The proposed Project will improve the functions and values of Lake Washington
through habitat and water quality improvements. The Project will remove the
current lawn and concrete paths adjacent to the shoreline and plant the area with
native species. The existing stormwater from the highway is untreated. Construction
of the treatment facility will allow for treatment of stormwater improving water
quality over existing conditions even with the expansion of the highway area and
increase in traffic. Analysis conducted for the Endangered Species Act Biological
Assessment indicated that pollutant loading and concentrations would decrease for
total suspended solids, total copper and total and dissolved zinc. Dissolved copper
annual loading will increase due to the increased area of runoff and increased
traffic; however concentrations will decrease due to the proposed treatment.

The stormwater outfall has been designed to avoid direct physical impacts to Lake
Washington and includes energy dissipation to minimize potential erosion impacts.

3. Public Access Element
Due to concerns over both public safety and the privacy and security of neighboring
properties the Project does not include public access to the shoreline. Consistent

with the Hunts Point Shoreline Master Program the project will provide increased
'visual access to Lake Washington from the realigned Points Loop pedestrian trail

and the new Regional Bike Path.
4. Historical, Cultural, Scientific and Educational Element
No “unique or fragile areas” will be affected by the Project.

5. Circulation Element

The proposed Project will not alter the existing circulation pattern. The proposed
stormwater facility will utilize existing streets for maintenance access. The Project
includes a pedestrian and bike path within 200-ft of the shoreline but restricts
shoreline access consistent Shoreline Master Program and Comprehensive Plan.

SUPPLEMENTAL MEMORANDUM
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The Points Loop pedestrian trail and its recognized access benefits will be
maintained and augmented with the new Regional Bike Path. Expansion of the SR
520 highway is necessary to provide for increased regional demands. The expansion
into the shoreline has been minimized through the use of retaining walls rather than

slopes.
6. Economic Development Element

No commercial uses are proposed as part of the Project.

Consistency with Hunts Point Comprehensive Plan

The proposed Project is consistent with the Transportation Element of the Hunts Point
Comprehensive Plan (2004). The Project will include the installation of noise barrier walls
throughout the alignment in Hunts Point and will include an overpass lid at the 84th Ave
interchange. Additionally the access to public transit by Town residents will be maintained and
improved through the continued availability of pedestrian trails and the new regional bike path
and access to improved transit facilities at Evergreen Point Road and 92nd Ave NE.

~ In accordance with the Transportation Goals of the Comprehensive Plan, the Project will realign
the HOV lanes to the inside of the highway, eliminating a dangerous merge point at the 84" Ave
interchange. Additionally the Eastside Project is designed to be compatible with a future bridge
=~ replacement project including the *six-lane bridge configuration” discussed in the Goals.

SUPPLEMENTAL MEMORANDUM
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Figure 1 — Vicinity Map

FIGURE 1 - VICINITY MAP
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RECCRD SALES TAX UNDER #1713 Town of Hunts Point, WA 98004-1121 FOR ?TAFF USE ONLY »
/ y Permit#: _SORCU /o0 04
ACCEPTED __xXli  DATE S/ /oc/o Explration:
APPROVED DATE
ISSUED DATE
PERMIT TYPE:
Q Boundary Line Adjustment/Lot Consolidation O Fire Sprinkler 0 Special Use for Wireless Facilities
Q Building O Shoreline Substantial Development O Subdivisions (Short & Major)
Conditional Use N - Q Site Developmertt Q Tree Removal
Py buzv L ESTSra = i ® HOU TP ok
Proparty Adcress_ 286 g Ave e e o PTOI, ok 24T2700060._ Zone B
Owner Information:
Name WSDOQT, Daniel Rabuca ___ Phaone 206-770-3545__ Fax Email BabucaD@wsdot.wa.gov

Malling Address 600 Stewart St, Suite 520 City _Seattle, WA Zip Code _98101_

Agent Information: -
Name Scott White Phone 206-770-3545 Fax_____ EmailWhiteS @consultant.wsdot. wa.g;
Mailing Address _G00 Stewart St, Suite 520 City _Seattle. WA Zip Code _98101

Architect/Designer Information:

Name Phone Fax Email

Mailing Address City . Zip Code

Contractor Information:

Name Phone Fax Email

Mailing Address City Zip Code

License Expiration Tax #

Property Legal

Assessar's Parcel #
Description of pruject or use {|f further space is neadad please attach axplanation}

stormwater treatment ponds and i ‘ &mel -strian/bike fr ls_‘

Square Footage

Q Repair QO Addition & Alteration O Replacement Q Conversion O New Construction

1CERTIFY UNDER PENALTY OF PERJURY THAT | AM THE OWNER OF THE ABOVE PROPERTY OR THE DULY AUTHORIZED AGEMT OF THE OWNER(S) AGTING ON
BEHALF-OF THE OWNER(S) AND THAT ALL INFORMATION FURNISHED IN SUPPORT OF THIS APPLICATION IS TRUE AND CORREGT. | FURTHER CERTIFY THAT ALL
APPLICABLE FEDERAL. STATE, GOUNTY, AND TOWN OF HUNTS POINT REQUIREMENTS FOR THE WORK AUTHORIZED BY THIS PERMIT WILL BE MET.

VALUATION $.__$776 Million _ PLAN REVIEW DEPOSIT $ .
RECEIPT i BY '
IS WORK WITHIN 200 FEET OF LAKE WASHINGTON HIGH DATE '
WATER LINE?
®YES QONO ' , PLAN REVIEW FEE $ .
7 ' PERMIT FEE $ S00 00
SIGNATURE __J&, AT . =7 7 INSPECTION DEPOSIT § R
/ : =g OTHER CHARGES $ -
DATE E/4 /Z&z’ﬁ STATE BUILDING FEE  § )
v LESS FEES PAID $1 = y
NGWNER 0 AGENT (AGENTS MUST HAVE FORM 9a TOTAL $ e
COMPLETED WITH PROPERTY OWNER'S RECEIPT__/.0f5" BY 2
SIGNATURE) DATE Sl 26/ O
NOTE: All costs from actual staff/consultant time will be billed to applicant.

Town of
Serving Our Residents Town Hall, 3000 Hunts Point Road, Hunts Paint, WA 98004-1121. Phone 425.455.1834,
Hunts POlﬁt FAX 425.454.4586. Permit intake and issuance hours are Tuesday and Thursday,
N T 8am-12pm and 1pm-5pm. Building Services Depatiment 425.455.1834.

Revised 2/11/10
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Proof of Agency / Hold Harmless Agreement

PROPERTY ADDRESS: 2840 80" Ave NE. Relleviie. WA 98004

PERMIT TYPE: _Shoreline Conditional Use ' PERMIT NUMBER: SOP - /O -0
Proof of Agency

A Proof of Agency is required for the acceptance of any permit where the permit applicant (*agent”) is not the
recorded owner of the property {“owner”). If the owner is a corporation, LLC, LLP, or partnership, this form
must be completed and signed by the chief executive of the entity that holds ownership of the property in

question.

Owners which apply for permits on their own behalf do not need to complete this form. All other applicants
must fully complete this form, including the owner’s signature, before the Town of Hunts Point will
process any application documents., Each separate application must include an original, fully executed
Form 9a, Proof of Agency/Hold Harmless Agreement.

To Be CompLETED By OWNER:
the Washington

2l : gton State t of Tran n, as the owner of

{print ﬂamu of propmly ownet or in case of corporation, LLC, LLF or par!narshp, company Chief Execulive)

the above-referenced property, hereby authorize the person or entity outlined below (the “agent”) to act
| as my sole agent regarding the above-referenced property, and further stipulate that the Agent may act
on my behalf for purposes of filing applications for decisions, determinations, permits, or review under
any applicable Hunts Point Codes, and further stipulate that the Agent has full power and authority to
perform, on my behalf, all acts necessary to enable the Town to process or review applications, issue
permits, authorize revisions, and perform inspections required under all codes in force. 1 certify under
penalty of perjury under the laws of the State of Washington that the foregoing is true and

B )/,

[Signature of Property Owner/Chief Executive] [Date] *
600 Stewart St, Suite 520 Seattle WA 98101
[Contact Address] [City] [State] [Zip]
206-770-3545 _
[Phone] [Fax]

To BE COMPLETED BY AGENT:
Scott White _ Permit Coordinator
[Print Name of Agent] [Title]
600 Stewart St, Suite 520 Seattle _ _WA__ _98101
[Contact Address] [City] [State] [Zip]
206-770-3632
[Phone] [Fax]

Townof =
Serving Our Residents Town Hall, 3000 Hunts Point Road, Hunts Point, WA 88004-1121. Phone 425.455.1834,
FAX 425.454.4586. Permit intake and issuance hours are Tuesday and Thursday,

_Hl'“_'ts Point < 8am-12pm and 1pm-5pm. Building Services Department 425.455.1834.

Revised 2/11/10
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Hold Harmless Agreement

A Hold Harmless Agreement is required for the acceptance of any permit, and must be signed by the property
owner. If the owner is a corporation, LLC, LLP, or partnership, this form must be completed and signed by the
chief executive of the entity that holds ownership of the property in question. There are no permits or
circumstances under which the Town will accept application without an executed Hold Harmless Agreement.

To BE COMPLETED BY OWNER:

as the owner of

(print name of pmpeﬂy owner or, incase of r:orpnmﬁan LLG, T.LP or psrtnersh!p, cumps.ny Ghlel Execume)
the above-referenced property, hereby agree as a condition of permit application and/or issuance, to
protect, defend, and hold harmless the Town of Hunts Point, its officers, agents and employees, and to
indemnify them from all liability, loss and expense, including reasonable attorneys fees, that the Town of
Hunts Paint, its officers, agents and employees may incur by reason of accepting this application and/or
issuing this permit, and all other acts taken by the Town of Hunts Point relating to the work described
under the permit documents including but not limited to plans examination, issuance of permit(s),
inspection and approval of construction and issuance of certificates of occupancy, to the extent that any
such liability, loss and expense resuilts from any errors or the misrepresentation of any material fact in
the permit application documents, whether negligent or intentional. | further certify that | am the owner
of the property referenced at the top of this document. 1 certify under penalty of perjury under the

laws of the State of Washington that the foregoing is true and correct.
M@W 5/ ‘,4"%25/ Z
{Date]”/ /

[Signature of Property Owner/Chief Executive]

600 Stewart St, Suite 520 Seattle WA 98101
[Contact Address] [City] [State] [Zip]
206-770-3545
[Phone] [Fax]}

Revised 2/11/10
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" BEFORE THE HEARING EXAMINER
FOR THE TOWN OF HUNTS POINT

In the Matter of the Application of ) No. 10-04

- ' )
Daniel Babuca, on behalf of the ) Medina to SR 202: SR 520 Eastside
Washington State Department of ) Transit and HOV Project
Transportation )

)
For a Shoreline Substantial ) FINDINGS, CONCLUSIONS
“Develgpinetit Conditional:Use Permit . AND DECISION
SUMMARY OF DECISION

The request for a Shoreline Substantial Development Conditional Use Permit (SCUP) to
construct portions of an expansion of SR 520 with a noise wall and pedestrian/bike trail
improvements, and a stormwater treatment facility with an outfall at Fairweather Bay within the
Town of Hunts Point, Washington is APPROVED. Conditions of approval are necessary to
address specific impacts of the: proposed development.

SUMMARY OF RECORD
est:
Daniel Babuca, on behalf of the Washington State Department of Transportation, requésts a
Shoreline Substantial Development Conditional Use Permit to construct portions of an expansion
of SR 520 with a noise wall and' pedestrian/bike trail improvements, and a stormwater treatment
facility with an outfall at Fairweather Bay within thie Town of Hunts Point, ‘Washington.

Hearing Date:

The Town of Hunts Point Hearing Examiner held an open record hearing-on the request-on

-December 1, 2010. The Hearing Examiner determined at the hearing that there was a need for
additional testinony arid. evidence: HPMC 2.35.090(2). The hearing was reconvened on
January 20, 2010."

'1‘I1e A]Jpltwnt“ﬁ]sd & letter request 1o reconviné the open récord hearing at an earfier.date of Jamiary S,
" 2011. Letterfrom. Amsmntd:{amey Gereral Deborah. Cade Yo Hegring. Examiner, dated’ December.3,
20! 0, The Hearing Examiner issied an order requesting FESponses:to ‘the, Applncant‘s request, He‘ar:'n'g'
Examinér. Order for Reconvened Hearing Date and Oppottinityio Respond: Town of Hunts-Point,
WSDOTSSCUP; No. 10-04, datedDecémber 6;2010.. Foiit objections were filed 10 the January s date.
Attornep John C; MeCullough letter 1o Hearlrig Exariner; dated December 7, 2010;.Peter W Powell”

letter to Hearmg -Exuminer,: dared December 9; :2010; MichaeI Heyér Ieﬂﬂ- to: Hearmg Ekammer, dated’

F indings, Conclusions and Decision
Town of Hunts Point Hearmg Exammer
WSDGTSSDC‘UP No. 10-04

Page -!.';_e),‘_‘ 24
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Testimony:
The following individuals presented testimony under oath at the open record hearings:

December 1,2010

Mona Green, Town Planner

Daniel Babuca, WSDOT, Engineering Manager
Scott White, WSDOT, Permit Team Lead

Mike Cotton, WSDOT, Design Build Director
Rod QOlson

Peter Powell

January 20, 2011
: Scott White, WSDOT, Permit Team Lead
Daniel Babuca, WSDOT, Engineering Manager
Susan Wessman, WSDOT Landscape Architect Consultant
Mona Green, Town Planner )
David Radabaugh, Department of Ecology, Regional Shoreline Planner

Attorney Mike Kenyon represented the Town; Attorney Deborah L. Cade represented WSDOT;
Attorneys Aaron M. Laing arid Dennis L. Dunphy represented the Fairweather Basin Boat Club;
and Attorniey John C. McCullough represented Rodney and Janice Olson.

:Exhibits:

*Ihe following exHibits were admitted intothe record:>

1. Staff Report, dated November 22, 2010
2. SCUP Application and Proof of Agency/Hold Harmless Agreeinent, dated May 4, 2010
3. WSDOT-Cover Letter and Supplemental Memorandum, dated May 4, 2010, with
a. Figure 1 — Vicinity Map
b. Figure 2— Exisfing Conditions, including Existing Utilities, Sewer, Water Plan (EU03),
Prefiminary Not for Construction, dated. May. 26, 2010, and Project Corridor Map
¢. Figuré 3 — Site'Plan
d. Figure 4 - Cross. Sections
e. Figure X — Cross-Sections #1- #5

" Desember 16, 2010; ditorney Aaron M, Laing-letterto HemngExaminer, dated December 22, 2010: On

December 23, 20!0 iheHeanngExammer issued an order setting the reconvened hearing for January 20,
2011 Hearmg Exammer Order RE: Heaﬂ'ng Date,-Town' of Hunis-Point;. WSDOT SSDCUP; No: 10-04,
da!ed December 23,.2010.

2The: Town provided Exhibits 1418 prior to the December. |, 2010, hearing. Exhibits 19-22 weré

‘intfoduced at the Decémber 1, 2010 héaring. The Hearirig: Exammer detérmnined atthe hearing that there:

‘Was a'heed for additional festimony and evidence., Hearirig Exaptiner Order for Submission of 4 Hddmonaf

.Ewdence, Town, of Eints Point; WSDOT&S'DCUP No.. 10-04; dated Decenber'6, 2010. i résponse; the
-Applmant prawded Bxh‘b:ts ’23-31 on Decemher 10 2010 The App‘llcam’prowded Eﬁchabxt 32on January

Fmd"mgs Conclusions and Decision
Town of Hunts-Point-Hearing Examirter
WSDOTSSDCUP No. 10-04

Page 2 of 24
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4., Letter from WSDOT to Town Planner, dated October 6, 2010
a. Stormwater Facility [3 & J, dated July 2010
b. Fairweather Basin — Perspective A, “Conceptual, Draft— This sketch only depicts the idea.
Engineering, operations and environmental analysis required,” dated September 2010
¢. Fairweather Basin — Perspective B, “Conceptual, Draft — This sketch only depicts the idea.
- Engineering, operations and environmental analysis required,” dated September 2010
d. Fairweather Basin — Perspective C, “Conceptual, Draft — This sketch only depicts the idea.
Engineering, operations and environmental analysis required,” dated September 2010
e. Fairweather Basin Screening Study Section Views, “Conceptual, Draft — This sketch only
depicts the idea. Engineering, operations and enwronmental analysis required,” dated
September 2010
f. Fairweather Basin Planting Concept Plan, “Conceptual, Draft— This sketch only depicts the
idea. Engineering, operations and environmental analysis required,” dated July 2010
Determination of Nonsignificance, dated December 1, 2009
Letter from Ecology to WSDOT, dated May 27, 2010, with Water Quality Certification Order
7718
Joint Aquatic Resources Permit Application (JARPA) Form, dated June 3, 2009
Hydraulic Project Approval, dated July 20, 2010
Email from Ken Fisher to Town Planner, dated July 7, 2010
Letter from Jill Heijer to Town of Hunts-Point, dated November 11, 2010
Letter from Gillian Spencer to Town of Hunts Point, regarding | December 1, 2010, public hearing,
undated
12.  Public Notice =
a: Notice of Application/Adoption of SEPA DNS and Notice of Public Hearing for SCUP,
posted October 21,2010 .
b. Affidavit of Notice of Hearing; signed December 1, 2010
¢. Affidavit of Publication of Notice of Application/Adoption of SEPA.DNS and Notice of
Public Hearing, The Seattle Times, published October 21, 2010, with ad
d. Notification mailing list
13.  Letter from John.C. McCullough to Michael Kenyon, dated November 29, 2010
14,  Letter from Scott White, WSDOT, to John C. McCullough, dated November 30, 2010
1S:  Letter from Aaroh M. Laing, to Town of Hunts Point, dated November 29, 2010
16: Letter from Scott White, WSDOT, to Aaron M. Laing, dated November 30,2010
17. Letter from Daniel Babuca, WSDOT, to Mona Green, dated November 30, 2010
18:  Email from Karen Walter, Muckleshoot Indian Tribe, to Mona Green, dated December 1, 2010,
with email string
19, Existing Utilities Sewer Water Plan, “Preliminary not for Construction,” undated
20:  :Fairweather Basin Planting Coricépt Plan, “Conceptual,”™ dated Novembér 2010
21,  Environmental Assessment, SR 520, Medina'to SR 202: Eastside Transit and HOV. Project,
.Executive Sumniary, WSDOT/FHA, dated December 2009 (paper and CD)
22, .Envgonmental Assessment, dated December:2009; and B1oiogwal Assessment, dated June 2009
{on' CD)
23, Letter from Scott White; WSDOT, to Mona Green, dated December 10, 2010, listing additional
. information-
24. 'Updated Environmental Assessment, dated May.2010; (han':l copy and-on CD) (included in the
- -original application)
35,  WSDOT FONSI, dated. May 2010: (hardcopy and on CD) (mitigation ¢ commltments part of
Attachment4)-

W

-t = ND DO,
—_— e

Findirigs; Conclisions-and Decision:
“Town of Hunts Point Hearing Examiner
WS‘DOT SSDCUP, No. 10-04:



20.

27..

28.

29.

30.

31

32.

33,

14,

35:

36;

@ o -

WSDOT Biological Assessment, dated June 2009 (hardcopy and on CD) (mciuded in the original

application) (sare aselex. 22)

NMFS Biological Opinion, October 22, 2009 (hardcopy and on CD) (conditions of the BO

incorporated into Project contract documents)

USFWS Letter of Concurrence, July 30, 2009 (hardcopy and on CD) (conditions of the Letter of

Concurrence have been incorporated into Project contract documents)

Permits obtained for the project (summary of conditions in project permits lhal are most relevant

to'the work in the Hunts Point Shoreline Environment}:

a. Draft Section 404 permit (incorporated into contract documents) (dliscussed as part of Ex.
23)

b. Hydraulic Project Approva! (hardco;ay and on CD) (same as Ex. 8) (included with October 6
material) (incorporated into contract documents) Conditions 5-9, 11-17, 19-21, 23 and 15

c: Section 401 Water Quality Certification, May 27, 2010 (hardcopy and on CD) (sante us Ex.
6) (included with October 6 material) (incorporated into contract documents) Conditions C.1-
C.8,D.I-D.8,E.I-E3, F.1-F5,H.1-H2 and 1.1 - 1.2

a.. Request for Proposal {on two CDs)

b. Table of relevant sections (hardcopy and on CD)

Additional information (on CD) (part of Ex. 23) .

a. Existing Contours and Proposed Contours & Fitiished Grades (two sheets), dated December
9, 2010, “Preliminary not for Construction™ (hardcopy and on CD)

b. Impervious/Pervious Area Existing Condition'and Proposed Condition (two sheets), dated
December 9, 2010, “Preliminary not for Construction” (hardcopy and on CD)

c. Quantity and Source of Material to be Removed/Filled (discussed as part of Ex. 23)

d. Tree Inventory, dated December 8, 2010, “Preliminary not for Construction™ (hard copy and
on €D)

c. Sediment Loading Discharged from the Water .Quality Faclhty (discussed as part of Ex. 23)

Letter from Scott White to Town of Hunts Point, dated-January 1.3, 2011, with the following

enclosures:

a. Project Summary- Fairweathér Basin Viginity, “Preliminary, For information Only, subject to
change without notification,” dafed.January 2011

b. Fairweather Basin— Permit Features, “Preliminary, For information Oniy, subject to change
without notnfcabon,” dated January 20} 1

‘c. 'Fairweather Basin P]antlr_tﬂ Cunccpk‘"?re_!‘mmary. For information Orly, subject to change
without notification,” dated Januvary 2011

d. Fairweather Basin Cross Sections, “Prelithinary, For information Only, subject to change
without notification;™ dated January 2011

‘Additional public commeént;

a. Letter from Ken Fisher, President, Fairweather Basin Boat Club, Ine.; to Hearing Examiner,
dated January 14, 2011

b. 'Email from Dan Niles‘to Hearing Exaniilier, dated January.19, 2011
. Letter from Dan and Denise Niles to Town of Hunts Point, dated December 152010

Letter-front Pal and Annie Ottesen..dated January 20,.201 1, with email string dated January
20, 2011

-WSDOT Procéss ¢hrbnology since December I, 2010 Shoreline Hearing, dated January 20;2011
-Updéted Falmeather Basin-Perspectives A, By and € of Exhibits 4.b:—d

-a. Faifwéather Basin — Perspective A, “Concepmal ‘Draft—This sketch only depicts'the idea.
Englneenng, Qperatmns and environmental-analysis required,” dated Jam]ary 2011

“Findings, Conclusioris and Décision

Fovwn:of Hunts, Point: Hearfng Exariiiner-

H’.S‘DOT.SS‘IECUP No.-J0-0%:
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b. Fairweather Basin — Perspective B, “Conceptual, Draft — This sketch only depicts the idea.
Engineering, operations and environmental analysis required,” dated January 2011
c. Fairweather Basin — Perspective C, “Conceptual, Draft — This sketch only depicts the idea.
Enginecring, operations and environmental analysis required,” dated January 2011
37.  Composite Photos of Existing Condition of south end of Fairweather Basin

Pleadmzs and Orders:
. Letter from Assistant Attorney General Deborah L. Cade to Hearing Examiner, dated
December 3, 2010, requesting a continued hearing date of January 5, 2011

* Hearing Examiner Order for Reconvened Hearing Date and Opportunity to Respond,
Town of Huonts Point, WSDOT SSCUP, No. 10-04, dated December 6, 2010
*  Hearing Examiner Order for Submission of Additional Evidence, Town of Hunts Point,

_ “WSDOT SSCUP, No. 10-04, dated December 6, 2010
° Letter from Attorney John C. McCullough to Hearing Examiner, dated December 7,
2010, objecting to a January 5, 2011, continied hearing date
. Letter from Peter W. Powell to Hearing Examiner, dated December 9, 2010, RE: ORDER
FOR RECONVENED HEARING DATE AND-OPPORTUNITY TO RESPOND
. Letter from Peter W. Powell to Hearing Examiner, dated December 9, 2010, RE: ORDER
- FOR SUBMISSION OF ADDITIONAL EVIDENCE
a ‘Letter from Assistant Attorney General Deborah L. Cade to Hearing Examiner, dated
December 10, 2010, regarding Fairweather Basin Boat Club letter of December 1, 2010
L Letter from Michael Heijer to Hearing Examiner, dated December 16, 2010, objecting to
a January 5, 2011, continued hearing date-
° Letter from Attorney John C. McCullough to Hearing Examiner, dated December 22,
2010, objecting to a Jarary 5, 2011, continiied hearing date
. Letter from Attorneys Dennis J. I);ur'xphy-and Aaron M. Laing to Hearing Examiner, dated
December 22, 2010, objecting to a January 5, 2011, continued hearing date; with
Declaration of Dennis J. Dunphy,and =
1957 Plat, Decl. Dunphy, Tab 1
1957 Protective Restrictions, Decl. Dunphy, Tab2
1994 Protective Restrictions, Decl. Dinphy, Tab3
Hearing Examiner Findings, Conclusiosis and Decision, Town of Hunts Point, Jones;
No. HEA 09-02, dated February 9, 2010, Tab'4
. Hearing Examiner Order RE: Hearing Date, Tawn of Hunts Point, WSDOT SSCUP, No.
10-04, dated December 23, 2010
* Letter from Attorney John C. McCullough to the Hearing Exammer, dated January 20,
2011, regarding remaining issues
The Hearing Examiner enters the following Findings arid Coniclusions based upon the testimory
-and exhibits adryitted at the open record hearing:.

FINDINGS
‘Background
Project Overview _
L The proposed project was previously part of the State- Route. (SR) 520 [Evergreen Point
Floatmg] Bridge Replacement and HOV: Project. OnJune 18,2008, the Federal Highway

.Fiz:rdingi'._.Canc(usEans-and" Decision
Town of Hunts Point Hearing Examiner
WSDOT SSDCUP, No. 10-04.
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Administration (FHWA) authorized the Washington State Department of Transportation
(WSDOT) (Applicant) to develop the SR 520, Medina to SR 202: Eastside Transit and
HOV Project (SR 520 Project) as an independent project. Exhibit 3, Supplemental
Memorandum, page 1. The SR 520 Project is located in the communities of Medina,
Hunts Point, Clyde Hill, Yarrow Point, Kirkland, Bellevue, and Redmond. The project
includes completion of the high-occupancy vehicle (HOV) system between Lake-
Washington and 108th Avenue NE, and restriping the existing HOV lanes from the
outside lanes to the inside between the 108th Avenue NE interchange and SR 202 in
Redmond. The project would provide six lanes (four general-purpose lanes and two
HOV lanes) from just west of Evergreen Point Road to SR 202. New canstruction
between Evergreen Point Road and 1-405 would add a new eastbound HOV lane and
provide standard 10-foot wide shoulders both eastbound and westbound. The limits of
the SR 520 Project extend approximately 8.8 'miles along SR 520 from the east shore of
Lake Washmgton just west of Evergreen Point Road to the interchange with SR 202 in
Redmond.® Exhibit 24, Summary, page 1-2.

2. The SR 520 Project is currently proceeding under a “design-build” contracting method.
In a design-build scenario, WSDOT completes a preliminary design before bringing on a.
design-builder to finish the design while'portions of the project are constructed. This is
in contrast to a “design-bid-build” contracting method where a project would be
completely designed prior to construction, According to WSDOT, the'design-build
approach litnits some of the availablé information on. construction methods and timing, as
well as detmls of the design because thiese issues are left to the discretion of the design-
bullder Exhibit 3, Supplemental Memorandum. page 1. Thirty percent of the project
engmeenng was corplete when WSDOT released the project for design-build bids. The
selected design-build firm would be responsible for the final plan preparation and
construction. The Staff Report states, “Plans presented for the Shoreline Substantial
Development Conditional Use Permit are conceptual at this point, with final grades and
plant-placement to be determined during the course of construction.” Exhibit I, Staff

Report, page 2.

3 rnznng the Washmgtnn State Ieg:s]a:urc authorized all-electronic tolling on the Evergreen Point Bridge.
No tolling-would be required for vehicles using the SR 520 between Medina and Redmond. Exhibit 24,
EA4, pages 4 fo 1-5.

4 WSDOT prepared a Request for-Proposal, containing requirements, restrictions and other information
about the proposed project. WSDOT prepared a table of relevant sections to the proposed activities within
the’ Hunts Pdint shoreline jurisdiction. Exhibit.30.a; Exhibit 30. b

$ ‘Exhibit 3:b (Existing Utilities, Sewer; Water Plan); Exhibits 4.2 —f, Exhibit 19; Exhibit 20; Exhibit 31.2;
Exhibit 31.b; Exhibit 31.d; Exh:bnt32.a, Exhibit 32.b; Eithibit 32.c; Exhibit 32.d; and Exhibits 36a.-c are
marked either “Preliminary Not For Construgtion; *“Preliminary; For Tnformation Only, Subject to Changc
withotit Notificatiori;” oF"Conceptial, Draft — This sketth only dep:cts the:idea. Engineering, operations
and environmental analysis required:”

Ffmf’ ings, Conclusions and Detision
Tert of Hunts Point Hetiving Exdniiner
WSDOTS‘SDCUP No: 10-04

Page 6 of 24
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Daniel Babuca, WSDOT, Engineering Manager, requests a Shoreline Substantial
Development Conditional Use Permit (SCUP) to construct portions of 2n expansion of
SR 520 with a noise wall and pedestrian/bike trail im 6provements, and a stormwater
treatment facility with an outfall at Fairweather Bay,” within the shoreline jurisdiction of
the State Shoreline Management Act (SMA) and the Town of Hunts Point Shoreline
Master Program (Town SMP).” Proposed project features relevant to the Town’s
shoreline jurisdiction between a SR 520 expanded westbound lane and Fairweather Bay
to the north include: an 18-foot high noise wall; a 14-foot wide regional bike/pedestrian
path; a 6-foot 6-inch high screened wall; a substantial drop down to a 14-foot wide
planting area and utility relocation area; a stormwater facility storage area with wetland
planting; a 6-foot high stormwater perimeter fence; a 15~-foot non-motorized local access
comector and maintenance road; a 3-foot 6- inch high railing, and forested screening
northward to Fairweather Bay and residential lot property lines. Exhibit 1, Staff Report,
page 1; Exhibit 2; Exhibit 3; Exhibit 32.d.

The Town received the SCUP application on May 4, 2010 and determined that the
application was complete on October 19, 2010. The Town published notice of the SCUP
application, the State Environmental Policy Act (SEPA) Determination of
Nonsignificance (DNS), and the associated open record hearing in the Seattle Tiines and
mailed to federal and state agencies, Indian Tribes, and all property owners within the
Fairweather Basin neighborhood on October 21, 2010. The Town also posted notice at
mailbox pagodas throughout the Town. Exhibit 1, Staff Report; page 7; Exhibits 12.a~
d :

Project Location _
‘Theproposed pottions of the SR 520 Project within the Town of Hunts Point are located
betweer the southern portion of Fairweather Bay and the SR 520 right-of-way. The City.

" ‘of Medina lies to the west and Fairweather Place, which runs north and south, lies to the

‘east. Extiibit 3.b; Exhibit 32.a..

Fairweather Bay is a small inlet of Lake Washington beiween Evergreen Point and Hunts
Point. The bay is a man-made water feature that is periodically dredged and maintained -
by adjacent property owners. The bay is relatively shallow, typically less than 16 feet;
'with the. southein end generally less than 10 feet deep. Exhibir 26, BA page 39; Exhrb:t

32.a.

‘FaereaLher Bay is 'a'part of Ls.lce Washington. WSDOT documents and figures descnbe the Tiarrow
southern-most channel as Fairweather Basin. -Exhibit 3.a; Exhibit 32.a; Exhibit 32.b; Exhibit.32.c.

” The subject property incliides WSDOT State Route 520 Right-of-Way and former King Coum.y Tax

,Assessor Parcel Nos. 247270055, and 247270060. Exhibit I, Staff Report, pagﬁ!

'Fmdmg:s, Concfmfdns and Decision

Towri of Hunts Poirit ‘Hearing Examiner -
WSDOT SSDCUP, N 10-04
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Falmeather Cre(fzk8 drains the watershed south of Fairweather Basin. The creek runs

) north, crosses under SR 520, then turns northwést and enters the southeast corner of

Fairweather Bay. The Department of Ecology has placed Fairweather Creek on the
federal Clean Water Act 303(d) list because the creek exceeds water quality criteria for

* fecal coliform, dissolved oxygen, and temperature. With the proposed project, highway

runoff would be discharged to Fairweather Bay, rather than Fa:rweather Creek. Exhibit
3.c; Exhibit 4, page 3.

Environmental Review
On December 3, 2009, WSDOT and the FHWA issued an Environmental Assessment
(EA) under the federal National Environmental Policy Act (NEPA) for the SR 520
Project. Exhibit 22, Environmental Assessment, Executive Summary, page 1. Anupdated
EA was issued in May of 2010. Exhibit 24. The EA estimated 806 million vehicle miles

traveled on SR 520 without the project and 805 million vehicle miles with the project

based on 2030 projections. The proposed project would produce 209,000 metric tons of
carbon dioxide equivalent emission during construction. Greenhouse gas emissions for
SR 520 operation were estimated as similar for the Build Alternative and the No Build
Alternative. Exhibit 24, EA, pages 5-43 to 5-48. As required under NEPA, the FHWA
reviewed the EA and other documents and attachments. Randolph Everett, Major
Projects Oversight Manager, FITWA, determined that because the proposed SR 520
Project would have no significant impact on the environment an environmental impact
statement is not required and issued a Finding of No Significant Impact (FONSI) on May
17,2010. Exhibit 25, FONSI, page iii.

The FHWA FONSI lists project mitigation comimitments, including Best Management

‘Practices (BMP). No mitigation is proposed for air quality, geology and soils, cultural
Tesources, energy, economics, relocation, social elements, transportation, dnd

groundwater impacts. WSDOT would implement a Soil and Groundwater. Management
Plan and Spill Prevention Control and Countermeasures Plan ‘as mitigation of hazardous
materials impacts. Impacts'to wildlife and habitat within the shoreline jurisdiction would
be minimized by limiting construction to a small area adjacent to SR 520 and installing
poise walls to minimize noise disturbance. WSDOT would obtain a National Pollutant
Discharge Elimination System (NPDES) construction permit. The FONST concludes that
no additional measures are needed to avoid or minimize adverse indirect or cuimulative
effects. Exhibit 25; FONSL, Attachment 4, pages 1-15. .

:520 Eastside Project, mcludmg those portions of thﬁ project within the Towir of Hunts'
“Point, as required by the State Environmental Policy Act (SEPA) Ch. 43.21CRCW.

WAC 197-11-924. Allison Hanson, Director of Environmental Services, WSDOT,

‘f’li-'he Staff i.leport reférs lo‘Falrwea-lher Creek. Exhibit I Staff Report, page 7; WQDOT docum'ems and.

figures describe both Fairweather Bay Creek atid Fairweather Creek. Exhibit 3.c; Exhibit7, page’3;
“Exhibii, 26, BA, p. 103. This decision w:l! refer to Fairweathér Creek:

Fma'mgs Gonelusions and Decision

Town of Hunts Poini Hearing Examiner
‘WSDOTSSDCUP, No. 10-04
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reviewed the Applicant’s environmental checklist’ and other information on file with the

lead agency and determined that the proposal would not have a probable significant

adverse impact on the environment. WSDOT issued a Determination of Nonsignificance

(DNS) on December 1, 2009, Exhibit I, Staff Report, page 3; Exhibit 5.

On July 20, 2010, the Washington Department of Fish and Wildlife (WDFW) issued a

Hydraulic Project Approval (HPA) for the entire SR 520 Project. The HPA ensures

protection of fish and fish habitat with provisions for a designated time period for work
below the ordinary high water line (OHWL); installation of any new stormwater outfall
structures above the OHWL; and limitations on any back filling of the existing bulkhead
along the Fairweather Bay shoreline. The HPA also includes provisions containing best

management practices that apply to all areas. WSDOT identified the following

Pprovisions as relevant to activities in the shoreline area: Provisions 5-9, 11-17, 19-21, 23

and 25. Exhibit 8; Exhibit 23, pages 2 and 3:

HDR, as lead author, prepared a Biological Assessment (BA) under the federal
Endangered Species Act for the Applicant, dated June 2009, The BA states:

This Biological Assessment (BA) addresses three fish species
listed under the Endangered Species Act (ESA), as amended, that
occur in the Project Area, including Chinook salmon
(Oncorhynchustshawytscha), steelhead trout (Oncorhynchus
mykiss), and bull trout (Salvelinus confluentus), 211 of which are
listed as a threatened species. This BA also addresses designated
" critical habitat for Chinook salmon and bull trout. Lake

Washington is designated critical habitat for-Chinook salmon arid
bull trout; however, none of the streams in the Project. Area are
designated critical habitat for Chinook salmon or bull frout.
Critical habitat has not been designated for steelhead trout. This
BA also addresses Essentidl Fish Habitat (EFH).”

Exhibit 26, BA, page 2.

The Biological Assessment addresses impacts from the proposed stormwater

facility. Facilities to manage stormwater runoff for water quality and water
quantity (detention) would be designed based on the 2008 Highway Runoff
Manual (HRM) (WSDOT 2008) and the WSDOT Hydraulics Manual, The

stormwater facility would provide enhanced tréatment. Flow control facilities are
not proposed because discharge would flow directly to-Lake Washington, which
is a flow control exempt water body. Exhibit 26, B4, page 11. The Design-

= The DNS s:ates that an En'inronmenral Checklist was reviewed as.part of the SEPA DNS decmnn
However, a Federal Highway-Administration and WSDOT Envuronrnental Assessment prepared n‘.{part of-
‘the'NEPA review substituted.for the Envirormental Checkllst Exhrbil I Sra,(?‘ Repaﬂ page’3; Ezhrb:rf

Exhibit-24; page 1-1; Exhibit-25, page 16.

F‘indmga; Contlusions and Decision
Town of Hunis Point Hearing Fxaminer-
WSDOT SSDCUP, No. 10-04
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Builder Contractor would be responsible for the final design of the outfall feature
and bulkhead. The stormwater facility would discharge to Fairweather Bay via a
pipe and outfall. Approximately 15 feet of an existing bulkhead would be
removed to construct the outfall. WSDOT would maintain, repair and replace the
remaining bulkhead as needed to maintain shoreline area stability.'® Exkibir 4;
Exhibie 26, BA, pages 11 and 12.

14, The National Marine Fisheries Service (NMFS) issued a joint Biological Opinion
(BO) and Incidental Take Statement on October 22, 2009, in accordance with
Section 7(b) of the federal Endangered Species Act (ESA). NMFS concluded that
the proposed action is not likely to jeopardize the continued existence of Puget
Sound Chinook salmon and is not likely to destroy or adversely modify
designated Puget Sound Chinook salmon critical habitat. Exhibir 27, BO, page
10. The proposed project would resuit in an increased loading of dissolved
copper. Exhibit 4, page 2. The NMFS identified discharges of dissolved copper
and zinc that would injure Puget Sound Chinook salmon “through olfactory
inhibition or displacement from their preferred habitat. The estimated extent of
habitat affected by the injurious levels of dissolved copper and zinc represents the
extent of take from the stormwater discharges.” Exhibit 27 BO, page 12. The
incidental take statement describes reasonable and prudent measures NMFS -
considers necessary or appropriate to minimize incidental take associated with,
this action. Exhibit 27, BO Cover Leiter, page.l. The NMFS BO also reviewed
the effects of-future state or private activities, not involving Federal activities that
are reasonably certain to occur within the action drea of the Federal action. No
such non-Federal actions were.identified. Exhibit 27, BO, pages 1'and 10.

15.  The U.S. Fish and Wildlife Service (USFWS) issued a Letter of Concurrence that
the WSDOT information in the BA will not resuit i in take of listed specles aunder
the jurisdiction of USF'WS ‘Exhibit-28:

16..  The Washington Department of Ecology issued a Section 401 Water Quality
‘Certification (WQC)'" for thie SR 520 Project on May 27, 2010.. With WQC:
conditions, the proposed project would comply with.applicablé state 'water quality
standards and other-appropriate requirements of state law: Exhibit 6: WSDOT
identified the following WQC conditions containing best mandgement practices

1 1 ts October 6,2010 letter, WSDOT: noted that the-original outfall design deseribed in the BA, ‘with
water flowing over a notch in the existing bulkhead onto a rip-rap pad, has been modified in.the permit:
applica(mrl to eliminate the tip-rap., Exhibit4. -A constructéd rock lined ditch/channel to thelottfall
described in the BA has now been replaced by.a pipe. Tesnmony of Mr. White.

M"WSDOT has applied to the U:S.Army. Corps of Engmqers for a federal Clean Water Act’ Secnon 404
permit for the discharge of dredged or fill material. Water Quality-Certification ﬁ'om the aﬁf‘ected sme is
required prior to the issuance of any Section 404 p,ermﬂ. Exhibit ..

. Findings, Conclusiorns-and Decision:

Town of Hunts Poiit Hearing Examiner
-WSDOT SSDCUP, No. 10-04
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as relevant to the portion of the project within Hunts Point: Conditions C.1-C.8;

D.1-D.8, E.1-E.3; F.1-F.5; H.1-H.2; and 1.1 - 1.2, Exhibit 23, page 3.

Comprehensive Planning and Zoning
The Town’s Comprehensive Plan has a primary goal to “maintain the existing
land use pattern in recognition of the fact that Hunts Point is a mature, fully
developed community.” Town of Hunts Point Comprehensive Plan, Land Use
Section, page 9 (2004). According to the Comprehensive Plan:

The Town of Hunts Point is a residential community, three quarters of
which is a wooded, narrow peninsula. The building density of the greatest
area of the Town has been planned to avoid overcrowding on generally
parrow lots, eliminate fire hazard and to protect the suburban, sylvan.
character of the town while permitting simultaneous safe access for each
residential lot to both waterfront and arterial service. Town of Hunts Point
Comprehensive Plan, page 6 (2004).

The Comprehensive Plan’s Transportation Element recognizes an expanded SR
520 with a preference. for a six-lane configuration with noise walls. Town of
Hunts Point Comprehensive Plan, page 12 (2004); Exhibit 1, Staff Report, page 7.

The stormwater facility and outfall to the southwest corner of Fairweather Bay would be
constructed on two former residential lots acquired by WSDOT. The residential lots,
formerly within the within the Fairweather Basin Addition, are no longer subject to Town
zoning because they are under WSDOT ‘ownesship. These former lots are surrounded by
the SR 520 right-of-way to: the south; the City of Medina to the west; residential
properties within the Town to the north and east; and Fairweather Bay to the immediate
north. Residential properties to the north are zoned R20-Residential 20,000 sq- ft. lot:
Resideritial properties to the-east are zoned R20A — Resideritial 12,000 sq. ft. lot. Townr
of Hunts Point Zoning Map (updated August 2007); Exhibit 1, Staff Report, pages I-3.

.Shoreline Substantial Conditional Use Permit Review
Shoreline Master Program

The State Shoreline Managément.Act (SMA)'? and the Hunts Point-Shoreline Master
Program (SMP) govern work within 200 feet of the'Lake Washington ordinary high
water mark. Town of Hunts Point SMP; RCW 90.58. 030(2)(f). Any “substantial
development” within the shoteline requires approval of a Shoreline Substantial
Developmient Permit, Substantial development is any developmerit inwhich the total
cost or-fair market value exceeds $5,718.00, or any dévelopment that matena.lly interferes
with the normal public use- of the water or shorelines of the state, RCW

" The Washington Depa:tment of Ecolugy approved the Town of Hunts Point Shorelifie Master Prograr,
dated-June 15, 1975,:06i: August:12, 1975.(Chapter 173-19. WAC}. HPME'16:10.010.

Findings, Conclusions-and Decision.
Town of Hunts.Point Hedring: Examiner
WSDOT SSDCUP, No. I0-04:
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90.58.030(3)(e).” The proposed outfall, most of the proposed stormwater facility and a
portion of the SR 520 HOV, regional trail, and noise wall lie within the 200 feet shoreline
jurisdiction for Fairweather Bay. Exhibit 1, Staff Report, page 3; Exhibit 3.c.

20.  The primary goal of the Town SMP is “to preserve the shoreline of Hunts Point for the
primary use as a single family residential/recreational property, consistent with the
preservation of the natural amenities.” Town SMP, Section V.4, page 4. The Town
SMP’s Residential/Recreational eélement states that “residential development along the
shoreline of Hunts Point is attractive, unique, and worthy of preservation as it constitutes’
some of the more scenic charm of the waterfront of Lake Washington.” Goals include
recognizing existing residential and accessory uses and subjectirig new development to
town ordinances. Water dependent recreational activities should be available to the
public where appropriate. Town SMP, Section V.B.1, page 4. The goal of the
Conservation Element is to preserve and protect features necessary for the support of
wild and aquatic life and fragile shoreline areas. Town SMP, Section V.B.2, page 5. The
goal of the Public Access Element is to increase public access to and along public
shoreline areas. Town SMP, Section V.B.3, page 6. The Circulation Elemént recognizes
SR 520 with a goal of maintaining the present Hunts Point transportation system with any
necessary expansion kept to aminimum. Town SMP, Section V.B.5, page 7.

21.  The Town SMP designates the proposed project area Residential-Natural Environment.

Exhibit 1,"Staff Report; page 1. The objectives within the Residential-Natural
Environment include preserving the natural features of the area, continuing,the existing
low density development pattern, promoting good design in shoreline development,
discouraging visually undesirable development, preserving a scenic open space for'long-
range benefits, and fully implementing the Town of Hunts Point Comprehensive Plan.
Town SMP, Section’IX 4, page 10.

Shoreline Impacts -SR 520

122, The SR 520 Project would provide six lanes (four general purpose and-two HOV Janes)

from just west of Evergteen Point Road to SR 202. New construction bet_wecn Evergreen
Point Road to the west and I-405 to the east-will add a new eastbound HOV-lane to
connect with the existing HOV Iane and provide standard 10-foot-wide shonlders both
eastbound and westbound. Exhibir-24, EA, page 4-23. The Applicant would place:
46,464 cubic yards of fill i in the Hunts Point. shnrelme environment to provide for the
roadway embankmerit."* Exhibit 23, page 4.

“ “Dwe!opment" includes construction of structures; f']lmg; removal of any sahd gavel; or minerals,
bulkheading; and driving of pilings. RCW 90.538. 030(3)@)

" WSDOT hias preapproved pit sites and material source proyiders-for obizmmg approved material, ‘Exhibir 23,

- page 4.

Fi mdmg; Conclusions.and. Dec:sion
Towr of Hunis Paitii Hearing. Examiner*
WSDOT SSDCUP;:NG. 10—(_?4
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Shoreline Impacts - Path/Trail Improvements

23.  The SR 520 Project would construct a bicycle/pedestrian regional path on the north side
of SR 520 to provide a continuous, non-stop route between 108th Avenue NE on the east
and the Evergreen Point Bridge on the west. The regional path would be 14- feet wide
and have no grades greater than 5 percent. Support walls would be required to keep the
regional path slope at less than a S-percent grade and noise walls will be installed
between the regional path and SR 520 in some places. The existing Points Loop Trail’®
within the notth SR 520 right-of-way would be relocated to the south of SR 520. Exhibit
26, B4, page 17; Exhibit 32.a.

Shoreline Impacts - Noise Wall

24,  The SR 520 Project would add noise walls for approximately two miles between
Evergreen Point Road and Bellevue Way NE through Hunts Point. The noise walls
average 8 to 14 feet in height with 18-foot high walls in the area of shoreline jurisdiction.
The noise walls would be continuous, except for breaks at the proposed highway lids at
Evergreen Point Road, 84th Avenue NE, and 92nd Avenue NE where the noise walls will
be integrated with the lids.'® Exhibit BA, page 17. WSDOT analyzed noise level changes
within the shoreline jurisdiction due to the proposed project. There would be a noticeable
decrease in noise levels and these levels would be below noise abatement criteria.
Exhibit 24, EA, page 5-63, Ex. 5-21.

Shoreline Impacts - Stormwater Facdxry and Oug’c'ﬂ 3

25, The Apphcant proposes to construct a stormwater wetland facility (Facility I3) in an
upland area to the south of Fairweather Bay. The stormwater facility would have a
surface area of 30,784 square feet and a volume of 74,087 cubic feet. Exhibit 30.a,
Request for Proposal, Appendix Ml Vol. 1, Sheet DR03 (Draivage Plan — “Preliminary,
not for Construction”) dated July 1, 2010. The Applicant estimates that 59,381 cubic
yards or material would be removed from the shoreline environment in order to construct
the stormwater facility. |7 Exhibit 23, page 4. The preliminary drawings:show a pre-
settling cell in the eastern portion of the proposed stormwater facility and a‘wetland cell
‘making-up a majority of the facility to the west. ‘A proposed.outflow is:shown in the
southwest cornér of Fairweather Bay. Exhibit 31.a (sheet 2). The'stormwater facility
would comply with the Highway Runoff.-Manual guidelines-and would be: desigried to
captute 80 percent of total suspended solids prior to discharge. Exhibit-23; page 4.
WSDOT wauld i m5pect the stormwater facility on an annual basis, ‘Annual maintenance

I DT

15 Pomts Loop Tedil is a id-miie trall finking-Medina, Hunts Poirit; Clyde Hill, and Yarrow Bay. In the project
area, the Points Loop Trail is located completely within the WSDOT right-of-way parallel to SR: 520, Exinb:r 24,
EA, puges'5-122 a@nd 5123, Ex. 5-38, page 5-121.

' WSDOT provided additional details on. the fetainitig and noise barrier wall§in Appendix M1 of the RFP

documents. Exkibit-30.a.

7. WSDOT:contractors would dispose of excavated iatéfial 4t dpproved Jotations. Exhibit 23, page 4.

Findings, Conclusions und Dexision
TO‘I'W! afHun!.s' Point Hemng ‘Examiner
HSDOT SSDCUP, Mo 10-0¢
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activities would last a day or two and would include the use of a vactor truck, small
excavator or bobcat and a small dump teuck. Exhibit 4, page 1. The northi side of the
stormwater facility would be ringed by a berm that would also serve as maintenance

. access. The ponds would be approximately five to ten feet deep and would only have

standing water immediately after rainfall events. Exhibit 1, Staff Report, page 2.

The west portion of Hunts Point.is located within Threshold Discharge Area (TDA) 3
(Fairweather Creek Basin). The east portion of Hunts Point is located within TDA 2
(Cozy Cover Creek Basin), Exhibit 26, BA, Appendix E, Ex. 2, page 89. Stormwater
runoff from SR 520 would flow into catch basins to capture runoff and associated larger
sediments before being routed into a water quality facility. Exhibit 23, page 4.

Runoff from TDA 3 would not be detained and would discharge to Lake Washingion
following treatment for water quality.in Facility I3. Exhibit 26, BA, Appendix E, page 94.
Runoff from TDA 2 would also be treated in Facility I3. Enhanced treatment would be
provided for the mainline of SR 520 in a separate constructed stormwater wetland located
to the west'in Medina (Facility J). Facility J would join discharge flow from Facility I3
and be dmcharged at a single outlet directly to Lake Washington at Fairweather Bay.
Exhibit 26, BA, Appendix E, pages 96 and 97. ;

Shoreline Impacts - Landscaping and Access
WSDOT pravided a tree survey, dated December 8, 2010, identifying 63 six-inch caliper
trees or larger that would be removed within the Huints Poinf project area. Exhibit 31.d
(Preliminary not for Construction, Tree Inventory, Sheet 1 of 1). 'WSDOT provided &
revised Planting Concept dated January 2011. Exhibit 32:c.

On January 13, 2011, the Applicant submitted a memorandum and updated design. The
Applicant provided additional details regarding railing and fencing design and location;
lighting placement and shielding; and wall colors arid finishes. Exhibif32. The
Fairweather Basin — Permit Features depicts a six-foot high stormwater perimeter fence
to the south-of the stormwater facility mainténance access road; a three-foot six-inch high
pedestrian saféty railing to the north of the stormwater facility maintenance road;
tetaining wall.colors; illumination restrictions, including no street lights at the south end

-of Faitweather Place; additional landscaping details; stormwater treatmmient-facilities

details, including WSDOT responsibility for facilities inaintenance; and depwtmn of

utility relocation area for undérground utilities. Exhibit 32.5,

The Applicant would remove existing docks and existing toncrete paving/sidewalk and

‘boat tie tip cleats south of an existing bulkhead along the southern portion of Fairweather

Bdy. The Applicant would post “No Trespassing” signs along the bulkhead and now

-proposes to re-align the Poinits Loop Trail fromh the north side.to the south sidé of SR 520,

Exhibit 32.b,

Findings, Conclusions dnd Décision
“Town of Hunts Point. Hearing Examiner-
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WSDOT calculated that the Town’s shoreline jurisdiction within the project area now
includes 0.793 acre (34,556 square feet) of total impervious area and 1.305 acre (56,831
square feet) of pervious area. The proposed project would result in 0:719 acre (31,332
square feet) of impervious area; 0.487 acre (21,204 square feet) of pervious area; and
0.892 acre (38,851 square feet) of pond area. Exhibit 31.b.

The Applicant provided a drawing showing a proposed local access route from
Fairweather Place, along the stormwater facility access road, to 80" Avenue NE. The
local access would be between nine and 15-feet wide, with asphalt paving. This local
access would continue west through Medina with a minimum 12-foot width of asphalt
paving to link to the proposed regional bicycle/pedestrian path approximately 500 feet
east of the Evergreen Point 1id. The Applicant would provide a screening barrier six feet
six inches in helgﬁht {rom finished elevation along the regional blcyclcipedesman path
running from 80™ Avenue NE to approximately 450 feet west of 84™ Avenue NE.
Exhibit 32; Exhibit 32.b.

The project-site is within the “usual and accustomed” fishing area of the Muckleshoot
Indian Tribe. Exhibit 24, EA, page 5-35. The Muckleshoot Indian Tribe Fisheries
Division submitted comments on the SCUP application stating that the design lacks
details for review. The Tribe requested the opportunity to review future details under the
design-build approach. Exhibit 18, WSDOT provided an updated Project Summary -
Fairweather Basin Vicinity map; Fairweather Basin — Permit Features; Fairweather Basin
Planting Concept; Fairweather Basin Cross Sections; and Fairweather Basin Perspectives
A, B, and C, dated January 2011. Exhibits 32.a~ d; Exhibits 36.a —c.

Summary of Testimony — December 1, 2010 Hearing
Mona Greeri, Town Planner; testified that WSDOT submitted an'initial proposal to the
Town in late 2009 to early 2010. WSDOT submitted an amended proposal in May 2010.
WSDOT reSponded with additional information in Octobér, 2010. She corrected the
Staff Report (Exhibit 1) by noting on page 3 that the National Marine Fisheries Service
issued a Biological Opinion, while the U.S..Fish and Wildlife Service issued a Letter of
Concurrence regarding compliance with the Federal Endangered Species Act. She.
clarified that the three proposed Town conditions are:to.read “shall” rather than “should.”
Sherequested that a-stormwater map be-added to the. fecord as Exhibit 19. Testimony of
Ms. Green.

' Deniel Babuca, WSDOT, Engineering Manager, testified for'the Applicant. He provided

a C‘oncepu:al Fairweather Basin Planting Concept Plan; dated Novemiber 2010, which
was'marked Exhibit-20.. He testified that Exhibits 3.a; — 3.b: are adéquate-to determine
the: eéxact diriénsion of project constmiction. He testified that the Design-Builder has
discretion to work within the technical requirements of the WSDOT contract. Each of
the various-contract sections provide techical requiremenits as contractual-obligations

‘that the Desxgn-Bm.lder miist meet. In addlhon, the contract rcqmres the Design-Builder

6 ¢otaply with-all permit Gonditions. amposed on'the projéct. If cHanges ate proposed that

Fma"mgx. Condlisions. and Deision
Town'of H unts. Poim Hearing. E};_amtpEr
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are outside the pre-approved permit conditions, the Design-Builder can to re-consult with
the Town on those conditions. Such changes may entail a public process if appropriate or
required. The Town would have an opportunity to review and comment on the designs
submitted. Testimony of Mr: Babuca.

36.  Scott White, WSDOT, Permit Team Lead, testified for the Applicant that fill material
would be obtained from an approved material provider. He testified that details of the fill
material to be used were provided as part of Exhibit 4. He provided a hard copy of the
Executive Summary of the NEPA Environmental Assessment (EA) marked as Exhibit 21,
with the EA (December 2009) and Endangered Species Act Biological Assessment (June
2009) on a CD marked as Exhibit 22. Testimony of Mr. White.

37.  Mike Cotten, WSDOT, Design Build Director, testified that WSDOT provides
performance specifications rather than proscriptive specifications. However, the
-contractor must comply with environmental standards. Ifthe contractor cannot comply
with these mandatory standards, the contractor must notify WSDOT and the permitting
agency for approval. The permitting agency would determine if the Town would be
involved. Testimony of Mr. Cotten.

38.  Mr. Babuca and Mr. White testified to express-concern.about proposed condition No. 3,
‘which would require improvements to Fairweather Creek outside of the shoreline
jurisdiction. Assistant. Attorney General Deborah L, Cade stated that WSDOT can only
spend money on highway construction and 1ot on u;_u‘elated projects: Testimony of Mr.
Babuca; Testimony of Mr. White; Statement of Ms. Cade. )

39, Attorneys Aaron M: Laing and Dennis L. Duniphy represented the Fairweather Basin
Boat Clilb Mr. Laing requested that WSDOT provide 'a'd'dmona] details cOncemmg the

Oomract and conditions; the discretion of the Des:gn—Bwlder, and the number of trees to
. beremoveﬁ Attomey John €. McCullough represented Rodney and Janice Olson and
requested plans showing topography; heights/cantours of all ‘walls; identification of fill to
. beplaced as part of the highway construction; and‘the Biological Assessment.
Statements of Attorneys Laing, Dunphy, and McCulloygh.

40:  Rod Olson testified and requested that the hearing be held-after a WSDOT Yarrow Point
heanng. Peter Powell testified and requested information regarding the amount of
‘sediment that would be discharged from the proposed ontfall into Fairweather Bay.
Testlmmw of Mr. Olson; Testimony of Mr. Powell.)®

1 Atthe.concluswn of the Decembar 1,2010 heanng, the Hearing, Exammer detmm.ncd ﬂ'lat.the.re ‘was a need for

Paint, WS’DOTSSBCUP No. 30-04 dated December 6, 201 6‘ In resporise; the Applicant pro\nded Exh'blts 23-31
o December 10,7201D. -

Firidirigs, Conclusions and Déc:‘sfbn_
Town, qﬁﬂ_‘:;ij{f_?df;j!:f{éaﬁﬁﬁ'&hmiﬂ"ef
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NOTE: At the conclusion of the December 1, 2010, hearing, the Hearing Examiner.
determined that additional information was needed from the Applicant before he could make a
decision on the application. The specific information requested was detailed in an order
issued by the Hearing Examiner on December 6. The Applicant responded to that order by
providing the additional information requested in a timely manner.

Summary of Testimony — January 20, 2011 Hearing

41,  Susan Wessman, WSDOT Landscape Architect consultant, testified concerning the
landscape drawings and planting plan in Exhibits 32 and 36. The planting plan shows a
landscaped area to the north of the stormwater facility maintenance road, and to the west
and east of the stormwater facility. This would help buffer Fairweather Bay and the
residential properties to the north from the visual impacts of the noise wall. The
landscaped area would be planted with shrubs and smialler trees between five and ten feet
high. In addition, seventeen.-20-foot tall trees and four 25-foot tall trees would be planted
in this area. Ms. Wessman identified where 20-foot tall trees would be planted to
improve visual coverage of the noise wall. She testified that Boston ivy would be planted
as wall landscaping, Exhibit 32.¢; Testimony of Ms. Wessinan.

42:  Ms. Green submitted a packet of written public comments (Exhibits 33.2 ~ ¢; Exhibit 34).
The Fairweather Basin Boat Club’s comments; dated January 14, 2011, request detailed
design changes including increased landscape planting; reduced width of the proposed
walking/access path connecting 80™ Avenue to the regional bike path with the use of
crushed gravel instead of asphalt; reduced light/glare; and planting of a hedge buffer
‘along lots 11 and 12 acquired by WSDOT. Exhibit 33.a, Daun Niles, in an email dated
January 19,2011, opposed the project due to concerns régarding lack of details and the
location of underground utilities along the base of the retaining wall, which he states may
proliibit the planting of large trees for screening. Exhibit 33.b; Exhibit 33.c. Pal and
Annie Ottesén’s letter réquests additional screening for the retaining wall, as well as
installation of security cameras. Fxhibit 34. Ms: Green testified that the Town will carry
outa technical review of any proposed design- changes and will sign a separate agreement

. with WSDOT for processing. major/minor modifications that arise due to design changes.
She testified that the proposed project would be consistent with the shoreline substantial
development condmonal use permit criteria. Testimiony-of Ms. Green

43..  Attorney Jack McCullough: requested that the Applicant strike! propased”’ from Note 31
1o Exhibit 32, s0.as to.read “Re-alignment of Points Logp Trail.” The Town and
WSDOT areed with this request. Attorney McCullough requested that a condition be
added to clarify that WSDOT would maiiitain all landscaping for the life of the proposed
project. Attorney McCuI]ough also submitted a Ietter dated January 20, 2011, on behalf-
of Rodney:and Janice Olson arguing that the SCUP criteria preclude the construction of a
50-foot concrete wall with no visual buffer. :Statement of Atiorney McCullough; Letter
ﬁom Attorney John C.-McCullough, dated January 20; 2011 (Pleadings).

Findings, Conclusions and Decision
ToWii of Hunts Point Heating Exantiner-
WSDOT SSDCUP, No. 10:04.
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44,  Attorney Laing argued that application approval would violate restrictive covenants of
" plat under RCW 58.17.215 regarding alternation of plats. He asserted that because

WSDOT acquired two residential parcels, and did not condemn them, the lots remain
subject to restrictive ¢ovenants. He also argued that the proposal is not authorized by the
Hunts Point SMP because it incorporates the Town’s Zoning Code, which does not
authorize stormwater facilities within the residential zone. Finally, he asserted that the
proposed landscaping does not adequately buffer the noise/retaining wall. Attorney
Laing requested that WSDOT dredge Fairweather Basin after completion of the
stormwater facility and that public access to WSDOT property from Fairweather Basin be
restricted. Statement of Attorney Laing.

45, Debra Cade, Assistant Attorney General, argued that RCW 47.01.260 preempts local
zoning and restrictive covenants within subdivisions;'” that WSDOT cannot commit to
ongoing dredging; and that WSDOT agrees that public access is not appropriate, but that
it would be damaging to the environment to remove the entire bulkhead. Statement of
Ms. Cade,

46:  Scott White submitted a chronology of events since the December I, 2010 hearing
(Exhibit 35), as well as updated view simulations (Exhibits 36.a—c). Mr. White testified
that the stormwater facility is designed to meet the State Highway Manual and
Department of Ecology stormwater manual requiremeits to remove 80 percent of
sediment. Testimony of Mr. White.

47.  Mr. Babuca testified that stormwater would enter a pre-settling cell on the east side of the
facility where sediment would settle before moving to the west cell for water quality
treatmient. . An underground pipe’ would convey overflow to the outfall pipe for discharge
into Fairweather-Basin. He testified that WSDOT now planned to move the Points Loop
Trail to the south side of SR'520 to allow more- planting near Fairweather Basin. He
described the maintenarice access road shown on Exhibit 32.b as available for local
access by the neighborhood. He testified that WSDOT would not acquire a private parcel
‘to the east of the stormwater facility. He clarified that although Exhibit 32.b states that it

~ s preliminary for information only and is subject to change without notification,
WSDOT intends to-follow the permit features notes on this exhibit. He testified that
‘minor modifications, would be reviewed for approval by the Town, while'substantial
modifications would receive pubhc review. Exhibit 3.c; Exhibits 32a.-d; Testimony of
M. Babua:

48.  Mr. Babuca riofed natural gas, water, electric as well as phonefmternet cable utilities are
pmposed to'be placed underground adjacent to and parallél to the noise'wall. He testified
-agamst moving utilities to the north of the stormwater facility because it would move

e T

# The Hearing Examinet made.a.verbal-ruling at the January -20, 2011 hearmg that restrictive covenants are
not relevant to the Shoreline Conditional Use Permit criteria. This issue is preserved in the -event of an

appeal.
P}'mfmgm Conc!:mom cmd Decman.

e
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development closer to the shoreline and closer to an exisring sewer line. He stated,
however, that WSDOT was not opposed to columnar trees in the utility corridor for
additional Jandscaping if utilities agree. Testimony of Mr. Babuca.

49.  Mr. White testified that runoff from SR 520 now discharges directly into Fairweather
Creek; that the stormwater facility is designed to remove 80 percent of sediment; and that
the outfall is only one factor in Fairweather Bay sediment levels., He testified that the

. remainder of the bulkhead where the proposed outfall to Fairweather Bay is stable and
would remain in place, as habitat would be disturbed by removal. He testified that safety
lighting for SR.520 would be directed toward the highway and away from the basin.
Testimony of Mr. White.

50.  David Radabaugh, Department of Ecology, Regional Shoreline Planner, testified that
public access to the shoreline is required, either through physical access or visual
access.™ Testimony of Mr. Radabaugh.

CONCLUSIONS
_ Jurisdiction
The Hearing Examiner has jurisdiction to hear and decide requests for Shoreline Substantial
Development Conditional Use Permits. Ch. 2.35 Town of Hunts Point Municipal Code (HPMC);
HPMC 11.10.210(2);. HPMC 11.10.130(1).

Criteria for Review _
Chapter 90.58 RCW, the Washington State Shoreline Management Act of 1971 (SMA),

- establishes a cooperative program of shoreline management between the local and state’

governments with Jocal government having the primary responsibility for initiating the planning
required by the chapter and administering the regulatory program consistent with the Shoreline
Managemem Act. RCW 90.58.050. The Town of Hunts Point Shoreline Master Program
provides goals and policies for ensurmg that development within-the shorelines of the state is
consistent thie policies and provisions of Chapter 90.58 RCW.

Applicable policies of the Shoreline Management Act (SMA) include those to foster “all
reasonable and appropriate uses;” protect against adverse effects to the public health, the-land
and its vegetatlun ami wﬂdhfé and give pnont}' to smgie faxm“ly remdcnces and appurtena.nt

uses. ;nusf be desrgned to “minimize, insofar as practical, any ‘resultant dan;_age to the ecology

~

-_._-u__...--_...._.-\.. N - -

oy WAL 173~26-22] fd-)(b )(ul) requires shoreline master programs: “To the greatest extent feasible consistent ith
;the overill best intérest 6f the state and the people generaliy, protect the public’s opportunity to enjoy the physical
‘and- aaﬂzemqualmas of shorelines of the state; including views of th& witér.” According to the Town SMP; “At’

.- ihe:present-titiie [1975) theie are no publicly owned shoreline areas 'withi; the Town, however, visualaccess to the:
“Scenic chartm of the natural and wooded shorelands and uplands of Huns Point is enjoyed by many from the-water.”:
“Town SMP; Section V.B,3, pagé 6.

Ff?_aq’i_ng;, ‘Coriclusions and Decision
Town:of Hurits Point Hearing Examiner
WSDOT:SSDCUP, N6, 10-0
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and environment of the shoreline area and any interference with the public’s use of the water.”
RCW 90.58.020.

The Department of Ecology shoreline regulations are located in Chapters 173-26 and 173-27 of
the Washington Administrative Code (WAC). Chapter 173-26 sets forth procedures and
guidelines for local adoption of shoreline master programs that are not applicable to the
Applicant’s permit request. Chapter 173-27 sets forth permitting procedures and permit criteria.

To be approved by the Hearing Examiner, the use or development must be determined to be
consistent with the policy and provisions of the Shoreline Management Act and the master
program. RCW 90.58; HPMC 16.10.010, adopting the Town of Hunts Point Master Program
dated June 15, 1975; WAC 173-27-140.

WAC 173-27-160 provides, “The purpose of a conditional use permit is to provide a system
within the master program which allows flexibility in the application of use regulations in a
manner consistent with the policies of RCW 90.58.020. In authorizing a conditional use, special
conditions'may be attached to the permit by local government or the department to prevent
undesirable effects of the proposed use and/or to assure consmtency of the project with the act
and the local master program.”

WAC 173-27-160(3) provides, “Other uses which are not classified or set forth in the applicable
master program may be authorized as conditional uses provided the applicant can demonstrate
consistency with the requirements of this section and.the requirements for conditional uses

. contained in the master program.”

The tequirements of the WAC are as follows:

(@) That the proposed use is consistent with the policies of RCW 90.58.020 and the
master program; )

(b) That the proposed use will not interfere with the normal public use of public

_ shorelines;

(¢): That the proposed usc of the site and design of the project is compatible with other
authorized uses within the area and with uses pianned for the area under the
comprehensive plan and shoreline master program;-

(d) That the proposed use will causé no significant adverse effects to the shorelme
environment in which it'is to be located; and

" (&) That the public interest suffers no substantial defrimerital effect.

WAC 173-27-160(1).

‘WAC 173-27-210 provides, “Pursuant to RCW 90.58.100(5) and 90.58:140(3), the criteria
contgined-in WAC 173-27-160 and 173-27-170 for shoreling conditional: ‘use and variance
_permits shall constitute the minimum criteria for.review of thése. permits by local governmeént.
and the department. Local government and the depart,mentmay, in addition, apply the more

restrictive criteria-where they exist in.approved and adupted. master programs.”

-

F mgmgs. éonc!“mom and-Decmon

Town df“Hunts Point Heaﬂﬂg Examiner
WSDOTSSDC‘UP No. 10-04 -
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In addition, “In the granting of all conditional use permits, consideration shall be given to the
cumulative impact of additional requests for like actions in the area. For example, if conditional
use permits were granted for other developments in the area where similar circumstances exist,
the total of the conditional uses shall also remain consistent with the policies of RCW 90.58.020
and shall not produce substantial adverse effects to the shorclme environment.” WAC 173-27-

160(2).

RCW 36.70B.040 requires consistency with Town development regulations o the
appropriate elements of the comprehensive plan, considering:

a. The type of land use;

b. The level.of development, such as units per acre or other measures.of density;

c. Infrastructure, including public facilities and services needed to serve the
development; and

d. The characteristics of the developmcnt, such as development standards.

RCW 36.70B.040.

Conelusions Based on Findings

With conditions, the proposal will be consistent with the policies of the Shoreline
Management Act and Town Shoreline Master Program. Applicable policies of the
Shoreline Management Act (SMA) include those to foster all reasonable and appropriate
uses; protect against adverse effects to the public health, the land and wildlife; and give
priority to single family residences and appurtenant structures in authorizing alterations
to the natural condition of the shoreline. Pérmitted shoreline uses must be designed to
“minimize, insofar as practical, any resultant damage to the ecology and environment of
the shoreline area and any interference with the public’s use of the water.” RCW
90.58.020. Although the proposed usé of two formier residenitial {ots for a stormwater
facility does not give priority.to smgle family residences,-SR 520 is an existing state
highway and the proposed expansion is a reasonable and appropriate use consistent with

* the policies of the SMA. The proposed project would provide stormwater treatment and

upgrades to a state ‘highway. Nearshore areas of Lake Washington adjacent to the subject
property contain Chinook salmon and associated habitat. Federal and State resource.
agencies have reviewed the project and determined that no adverse impacts would occur
to endangered species. Other.than the stormiwater outfall and associated bulkhead
removal, fio in-water or shoreline work is-proposed. The proposed stormwater facility
would provide water-quality treatment for highway runoff that now enters Fairweather
Bay untreated. Hydraulic Project Approval and Water Quality Certification include °
conditions to limit pollution, coritrol waste; protect fish and control erosion in-Lake

- Washington that may resulf from the proposed project.

Although the primary-goal of the Town SMPis to preserve-the.shorelifié.as single family
residential/recreationdl propetty, the Town Circulation Element in'its SMP recognizes SR
520-and states as a goal that the present transportation system of Hunts Point “zs to be
maintained as it now exists with any necessary:€xpausion kept to a minimum.” Zowr
SMP, Section V.B.5. The proposed project.would provide additional HOV:aries a.nd

 Findings, Conclusions and Decision

Town of Hunts Point. Hearing Examiner .
WSDOTSSDCUP, No: 10-04
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regional bicycle/pedestrian path within the SR 520 right-of-way. The Town SMP notes
that activities on the shoreline or within the drainage basins may adversely affect water
quality. Long range planning should seek to minimize such adverse impacts. Zown
SMP, Section V.B.2. Untreated stormwater runoff from SR 520 currently enters
Fairweather Bay and Lake Washington. The proposed stormwater facilities, while
replacing single family residences, would be consistent with the Town SMP by
minimizing adverse stormwater runoff impacts.

The Town provided public notice of the application, DNS, and the open record hearing:

_on the shoreline permit application. Town staff relied on the Applicant’s compliance

with all HPA and WQC conditions to recommend approval of this application. The
proposal is consistent with Ch. 173-27 Washington Administrative Code (WAC) and the
SMA-implementing regulations. Compliance with the HPA and WQC conditions, and
any conditions of approval imposed by state and federal agencies, would ensure that the
proposal minimizes damage to the ecology and environment of the shoreline area and any
interference with the public’s use of the water resulting from the proposed project.
Conditions are required to ensure that WSDOT and the Town enter into an agreement to
review changes and modifications to during the design-build process; that construction
access be limited to the SR 520 right-of-way; and that WSDOT provide additional tree
plantings in the utility corridor. Findings.1-3, 8-21, 22-33, 41-43, 47-50.

The proposed use will not inferfere with the normal public use of public shorelines.
The-property, within the shoreline-jurisdiction between Fairweather Bay and the SR 520
right-of-way consists of two Tesidential parcels without public access. WSDOT has
acquired these parcels for the construction of a stormwater facility that includes a 15-foot
wide non-motorized local-access connector and maintenance road. No public access to
Fairweather. Bay would be provided. The project will result in the relocation of the Poirits
Loop Trail from north of SR 520 within the shoreline junsdzctlon to south of SR 520.

.Concern was expresscd that leaving the bulkhead in place in the vicinity of the proposed

outfall would allow unwanted access from boats in Fairweather Bay. WSDOT proposes
10 place “No Trespassing” signs-along the shoreline to discourage entry from Fairweather
bay onto WSDOT property. In addition, WSDOT will provide a telephone contact
number to call should any resident observe inappropriate behavior.ori the property. These
actions should be sufficient to prévent unauthorized use of the subject property. Findings
1-3, 8-21; 22-33, 41-43, 47-50.

With conditions, the proposed use of the site and design of the project will be
compatible with other authorized uses within the aréa and with uses planned for the
area under the comprehensive plan and shoreline: master- program: The Town’s:
Comprehenmve Plan’s Transportation Element recognizes an expanded SR 520 with a
preference fora six-lane configuration with noise walls. The.area to the west and east of
Fairweather:Bay consists of single-faniily résidences. The Town SMP designates the
shoreline environment surrounding Fairweather Bay as: Residential-Natural. The
proposed design includes a noise wall thiat would provide:a noticeable.decrease in noise

Findings, Conclusions and Décision
Town-of Hunts: Point Hearing Examirier-
WSDOT SSDCUP, No. I 0-04.
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levels below noise abatement criteria within the shoreline jurisdiction. Conditions are

required to ensure that WSDOT and the Town enter into an agreement to review changes

and modifications to the design-build process; that construction access be limited to the

SR 520 right-of-way; and that WSDOT provide additional tree plantings in the utlllty
corridor. Findings 1-3, 8-21, 22-33, 41-43, 47-50.

"4, With conditions, the proposed use will cause no significant adverse effects to the

shoreline environment in which it is to be located. The proposed SR 520 expansion
project would include a stormwater facility designed to treat highway stormwater runoff.
In addition, a noise wall that would provide a noticeable decrease in noise levels within
the shoreline jurisdiction from the adjacent SR 520. Conditions are required to ensure
that WSDOT and the Town enter into an agreement to review changes and modifications
to the design-build process; that construction access be limited to the SR 520 right-of-
way; and that WSDOT provide additional tree plantings in the utillty corridor. Fi mdmgs
1-3, 8-21, 22-33, 41-43, 47-50.

* & The public interest will suffer no substantial detrimental effect. meroveinants to SR

520 are estimated to result in a slight decrease in annual vehicle miles traveled based on
2030 projections. A new regional bike and pedestrian path along the north side of SR-
520 and relocation of the Points Loop Trail to the south side of SR-520 would improve:
non-motorized travel in the region. The stormwater facility, while located within the
shoreline jurisdiction, would provide stormwater treatment for runoff from SR-520.
Landscapingwould be planted to help reduce the visual impact of the noise wall and to
improve the shoreline area between the stormwater facility and Fairweather Bay. No
cumulative impacts from similar or conditional use permits were identified. Findings.
" 350

6. The proposed project will be consistent with the comprehensive plan and
‘development regulations of the Town of Hunts Point, to the extent required by law
given that the Applicant is a state agency. Therefore, the requirements-of RCW
36.70B.040 have been satisfied. Findings I, 3-4, 17-33, 42, 45,

DECISION
Based on the preceding Findings and Coticlusions, the request for a Shoreline Substantial
Development Conditional Use Permit to construct portions of an expansion of SR 520 with a
roise wail and pedestrian/bike trail improvements, and a stormwater treatment facility with-an

.outfall at Fairweather Bay within the Town of Hunts Point, Washington is APPROVED?', with

———

waC 173—27 200(1} pmwdcs “Aﬁer Iocal govcmment -approval dfa conditional use or varjance
permit, Iocal government shall submzf the permit to the. departme.nrf‘orthe department’s appmvai, approval
with conditions, or denial. The depanment shall render and transmit to local governiiient and the applicant
its final dedision approving,. approving with conditions, or. ﬂlsapprovmg the: permit within thizty days of the.
date of submittal by local governiment pursuant to WAC:173-27-110."

WAC, 173-29-190 (1) provides, “Each permit for a substantial development; conditional use or, variance, ..
issuedt by-Tocal government shidll cdntain a provision that construction pursuantto the -permit sha!l noi begin,

Findings; Conclusions and Decision
Town,of Hinis Point Hedring Exéminer -
HWSDOT SSDCUP, No. 10-04
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the following conditions:*

1. Construction access to the site shall be limited to direct access from the SR 520 right-of-way,
avoiding Town of Hunts Point streets.

2. Privacy and safety concerns for the residents of Fairweather Basin Addition shall be respected by’
restricting visual access and eliminating physical access to the Fairweather Basin' Addition from
. the regional bicycle/pedestrian trail.

3. All work, including construction contracts, shall proceed in conformance with drawings found in
Exhibits 32.a -d, and Exhibits 36.a —c. WSDOT and the Town shall agree to a written process
for reviewing any minor/major project design changes. If the proposed change is major, the
Town shall notify the public of a proposed revision to the Shoreline Substantial Conditional Use
Permit and hold at least one hearing prior to agreeing to the proposed major revision.

4, 'WSDOT shall seek approval of utilities that have utility installations within the basin and seek
consent of those utilities for planting within the utility corridor. WSDOT shall revise the planting
plan and include additional landscaping (including columnar evergreen trees) within the' utlhty
corridor as agreed to by the affected utilities.

5. WSDOT stiail rmaintain all landscaping for the life of the project.

6. WSDOT shall ptovide a local telephone contact number forresidents of Fairweather
Basin to contact in the event of any matter that may require attention on the WSDOT
property within the basin area.

THEODORE PAUL HUN'I‘ER
‘Hearifig Examiner
Sound-Law Center .
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:and is.not: auﬂtorlzaed unnl tWenty-one days from the date of filing as defined in RCW 90.58.140 (6) and

WAC 1?3-2'{-130 or until all review pmccedmgs initidted within twenty-on¢ days from the’ date of such
filing have been termmated except as providéd in' RCW 90.58. 140(5)(a) and (b).” This provision provides

‘thah:ot:ce.

2 This decision-includes condlﬂons dasxgnerl to-mitigate impacts of thls proposed projest as well gs

-cond:tmns reqmred by-Town Code.

Findings, Conclusions and Decision
" Town of Hunis- Poirit Hearing Examiner
WDQTSSDCUP “No.:10-04
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

Northwest Regional Office » 3190 160th Avenue SE » Bellevue, Washington 98008-5452 + (425) 649-7000

February 15, 2011

Scott White

‘Washington Department Of Transportation
600 Stewart St, Suite 520

Seattle, WA 98101

Re: Town of Hunts Point Permit No. 10-04
Washington Department of Transportation - Applicant
Conditioned Shoreline Conditional Use Permit 147

Dear Mr. White:

On February 7, 2011 the Department of Ecology (Ecology) received the Hunts Point decision on
your Shoreline Conditional Use Permit for the widening of state route (SR) 520, construction of
a bicycle trail, soundwalls and visual barriers, a stormwater quality treatment pond, and a
stormwater outfall directly to Fairweather Bay in Lake Washington in a Residential - Natural
shoreline environment.

By law, Ecology must review Conditional Use Permits for compliance with:
» The Shoreline Management Act (Chapter 90.58 RCW)
» Ecology’s Conditional Use Permit approval criteria (Chapter 173-27-160 WAC)
o The Hunts Point Local Shoreline Master Program

After reviewing Conditional Use Permits for compliance, Ecology must decide whether to
approve, approve with conditions, or disapprove a Conditional Use Permit.

After reviewing Conditional Use Permits for compliance, Ecology must decide whether to
approve, approve with conditions, or disapprove them.

Our Decision:

Ecology approves your Conditional Use Permit provided your project complies with the
conditions required by Hunts Point and the following Ecology conditions:

. The applicant hereby authorizes Ecology staff and their designates to have access to the
subject property for the purposes of compliance inspection and monitoring. Such right of
access shall begin from the date of the receipt of this letter, during construction, and
extend for a period of five years following project completion. Ecology staff must
provide reasonable verbal notice to the applicant or their designate prior to coming onto
the site.

o W
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Scott White
February 15, 2011
2 of 3

Z; The connector trail identified in Notes 23 through 25 on Exhibit 32b shall be available for
public access. Any access signage shall identify the bicycle trail as being available for
public access. Condition 2 of the Hearing Examiner’s decision shall be implemented as
follows:

Privacy and safety concerns for the residents of Fairweather Basin Addition shall

be respected by restnetmg wsua] access and»ehmmﬂ%mg—phyﬂea}aeeess—teéhe

3 Note 27 on Exhibit 32b shall be revised as follows:

Install signage indicating that bicycles should be walked; rather than rode. on the
maintenance drive adjacent to the stormwater quality pond feature-te-discourage
Wml—a&%he—lee&l—aeeess—eeaﬂeeter—maﬂ Provide public leeal-access
signage.

Please note, however, that other federal, state, and local permits may be required in
addition to this shoreline permit.

‘What Happens Next?

Before you begin activities authorized by this permit, the law requires you to wait at least 21
days from the “date of receipt” - the date you receive this letter or the date Hunts Point receives
their copy of this letter. Date of receipt is defined in RCW 43.21B.001 as follows:

(1) "Business days" means Monday through Friday exclusive of any state or federal holiday.
(2) "Date of receipt" means:
(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date can be proven by a
preponderance of the evidence. The recipient's sworn affidavit or declaration
indicating the date of receipt, which is unchallenged by the agency, shall
constitute sufficient evidence of actual receipt. The date of actual receipt,
however, may not exceed forty-five days from the date of maﬂmg

This waiting period allows anyone (including you) who disagrees with any aspect of this permit,
to appeal the decision to the state Shorelines Hearings Board. You must wait for the conclusion
of an appeal before you can begin the activities authorized by this permit.

The Shorelines Hearings Board will notify you by letter if they receive an appeal. We
recommend you contact the Shorelines Hearings Board before you begin permit activities to
ensure no appeal has been received. They can be reached at (360) 664-9160 or
http://www.eho.wa.gov.
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Scott White
February 15, 2011
30f3

If you want to appeal this decision, you can find appeal instructions (Chapter 461-08 WAC) at
the Shorelines Hearings Board website above. They are also posted on the website of the
Washington State Legislature at: hitp://apps.leg. wa.gov/wac.

If you have any questions, please contact David Radabaugh at (425) 649-4260.
Sincerely, '

A

Geoff Tallent, Section Manager
Shorelands and Environmental Assistance Program
By certified mail 7010 0290 0000 8205 2225

Enclosure

cc: Mona Green, Town of Hunts Point
Daniel Babuca, Department of Transportation
David Radabaugh, Department of Ecology
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APR 28 2014

ENVIRONMENTAL
HEARINGS OFFICE

-,

BEFORE THE SHORELINE HEARINGS BOARD
FOR THE STATE OF WASHINGTON

PETER POWELL, individually, and
PATRICK A.T. JONES, individually,
SHB NOS. 11-007 & 11-008

and
FAIRWEATHER BASIN BOAT CLUB, DECLARATION OF KEN L. FISHER IN
INC., a Washington corporation, OPPOSITION TO RESPONDENT
WSDOT’S MOTION TO DISMISS
Petitioners,
\2

WASHINGTON STATE DEPARTMENT OF
TRANSPORTATION, WASHINGTON
STATE DEPARTMENT OF ECOLOGY and
TOWN OF HUNTS POINT,

Respondents.

I, Ken L. Fisher, hereby declare and state as follows:

1. I am the President of Petitioner Fairweather Basin Boat Club, Inc. (“FBBC”),
I am over the age of 18, and I am competent to testify in a court of law as to the matters
asserted herein. I have personal knowledge of the facts and circumstances set out in
this declaration.

2 On April 5, 2011, I reviewed the Town of Hunts Point’s records showing its

receipt by mail of the Department of Ecology’s February 15, 2011 approval letter addressed

to Town Planner Mona Green for Town of Hunts Point Permit 10-04. Attached hereto as

DECLARATION OF KEN L. FISHER IN OPPOSITION s i
TO WSDOT’S MOTION TO DISMISS- 1 1420 St Avernve, Sue 3400

Seattle, WA 98101-4010
Telephone 206.622.1711 Fax 206.292.0460

PDX/122937/178984/AAL/7399177.1 B ORIG'N A L
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Exhibit A are true and correct copies of: the confirmation from the United States Postal

Service online “Track & Confirm” service ( http://www.usps.com/shipping/trackandconfirm.

htm?from=home_header&page=trackandconfirm) that matches the certified mail number on

the February 15, 2011 envelope addressed to Town of Hunts Point, care of Mona Green,

from the Department of Ecology; a copy of the envelope in which the letter arrived; and aj
copy of the enclosed letter for Conditioned Shoreline Conditional Use Permit 147. This
shows that the letter was mailed on February 24, 2011 and received on February 28, 2011 at
11:46 a.m. The certified mail number on page 3 of the letter is not the same as the one on the
envelope.

3 Using the USPS online “Track & Confirm” service, I attempted to obtain the
date of receipt of the Department of Ecology’s February 15, 2011 approval letters addressed
to Scott White of the Washington Department of Transportation, based on the certified mail
tracking numbers shown in the letters. Attached hereto as Exhibit B is a true and correct|
copy of the confirmation from the United States Postal Service online “Track & Confirm”

service (  http://www.usps.com/shipping/trackandconfirm.htm?from=home_header&page
=trackandconfirm) that matches to the certified mail number, 7010 0290 0000 8205 3328,

on the second page of the February 15, 2011 letter addressed to Mr. White from the
Department of Ecology that refers to Shoreline Substantial Development Permit 485. Tlnsw
shows that the letter was received on February 16, 2011 at 9:39 a.m. Attached hereto as

Exhibit C is a true and correct copy of the confirmation from the United States Postal

Service online “Track & Confirm” service ( http://www.usps.com/shipping/trackandconfirm.
htm?from=home_header&page=trackandconfirm) that matches to the certified mail number,

DECLARATION OF KEN L. FISHER IN OPPOSITION e (IR
TO WSDOT’S MOTION TO DISMISS- 2 1420 Sih Adonse. Sulko 3400

Seattle, WA 881014010
Telephone 206.622.1711 Fax 206.292.0460

PDX/122937/178984/AA1/7399177.1
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7010 0290 0000 8205 2225, on the third page of the February 15, 2011 letter addressed to
Mr. White from the Department of Ecology that ref(;rs to Conditioned Shoreline Conditional
Use Permit 147, a true and correct copy of which letter is part of Exhibit A. According to
U.S. Postal Service records, there is no record of this letter having been sent or received.

4. I personally attended both the December 1, 2010 and January 20, 2011 public
hearings on this matter before the Town of Hunts Point Hearing Examiner. At the close of]
the hearing on January 20, 2011, WSDOT called a person named David Radabaugh from the
Department of Ecology as a witness. Mr. Radabaugh’s testimony, on behalf of WSDOT,
was basically elicited by WSDOT in order to provide a basis for physical and visual public
access to the project area, which are among the issues of greatest concern to Petitioner
FBBC. Mr. Radabaugh’s testimony was adverse to FBBC. The two revised conditions inl
Ecology’s February 15, 2011 letter regarding Conditioned Shoreline Conditional Use Permit
147 reduced the protections that the Hearing Examiner provided as to the physical and visual
public access to our neighborhood.

3 The two February 15, 2011 letters that Ecology sent to WSDOT and to the]
Town make no mention whatsoever of any transmittal or service by email or other means.
They only refer to transmittal by certified mail. There is no record that WSDOT received the
mailed copy of the letter from Ecology that approved Conditioned Shoreline Conditional Usel
Permit 147.

6. The first I learned of the two February 15, 2011 letters that Ecology sent to

WSDOT and to the Town was by an email dated February 24, 2011 from Town Clerk Sue

DECLARATION OF KEN L. FISHER IN OPPOSITION AR WO S AT EG
TO WSDOT’S MOTION TO DISMISS- 3 1420 SR Ao e 3400

Seallle, WA 581014010
Telephone 205.622.1711 Fax 206.292.0460

PDX/122937/178984/AAL/7399177.1
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Israel, which was part of an email string dating to February 22, 2011. There was no mention
of any prior email or other electronic transmittal.

7. The first I learned that the two February 15, 2011 letters that Ecology sent to
WSDOT had been emailed to WSDOT on February 15, 2011 was when I received a copy of]
WSDOT’s motion to dismiss FBBC’s appeal and the supporting declaration of Mr. White.

3. Based on the notice T received from the Town on February 24, 2011, I
believed that the Town had first received copies of the two February 15, 2011 letters that
Ecology sent to WSDOT on February 23, 2011. This was reasonable, given that if the letters
were mailed on February 15%, and the Town was closed on Friday the 18" and Monday the|
21% (the President’s Day holiday), they might not be picked up by the Town until afier the

holiday.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct to the best of my knowledge and belief,

R‘en L. Fisher, :é Quinta CA

Dated this2 2 day of April, 2011.

DECLARATION OF KEN L. FISHER IN OPPOSITION S s VYA PG,
TO WSDOT’S MOTION TO DISMISS- 4 3420 S6x Avmse. Sute 400

Seattle, WA 98101-4010
Teiephone 205 622 1711 Fax 208 252 0460

PDX/122937/178984/AALSTIN 71,1
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Track & Cnnfirm

Search Besults

Label/Receipt Number: 7010 1060 0000 7466 4189
Service(s): Certified Mail
Status: Delivered

Your item was delivered at 11:46 am on February 28 2011 in
BELLEVUS, WA _TL3%

Rotification Dptions

Track & Confirm by email
Get current event information or updates for your item sent to you or others by email.

http://trkenfrm1.smi.usps.com/PTSInternetWeb/InterLabellnquiry.do[4/5/201] 8:49:52 AM]
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" STATEOF WASHINGrON
DEPARTMENT OF EC@L@GY

Northiwest Regional Office.s.3190 160th Avenue SE  Belleine, Washington:98008-5452 » (425)'649:7000

5

February 15,2011
P
Washingon Department Of {reasporicdon

600 Stewart St; Suite 520
Seattle, WA 98101 <,

K

Re: Town of Hunts Point Pérmit No. 10-04

Washington Department 6f Transportation - Applicart
Conditioned Shoreline Conditional Use Permit 147

. Dear Mo Whité:

On February 7, 2011 the Department ofEcoIogy (Bcology) received the Hurts Point: decmon on’
your Shoreline Coriditional Use Permit for the widening of state route (SR) 520, construction of
a bicycle trail, soundwalls and visual barriers, a stormwater. quality treatment pond, and a
stormwater,otitfall directly to Fairweather Bay in Lake Washmgton in a Residential - Natural

shoreline anvuanmen:t.

'By law, Ecology must review Conditional Use Permits for compliznce mth*

 The Shoreline Managemient Act (Chapter 20.58 RCW)
» Ecology’s Conditional Use Permit approval criteria (Chapter 173—27—1 60 WAC)

 The Hunts Point Local Shoreline Master Program

After reviewing Conditional Use Permits for compliance, Ecology must decide whether to
approve, approve with conditions, or disapprove a Conditional Use Permit.

After reviewing Conditional Use Permits for compliance, Ecology must decide whether to
approve, approve with conditions, or disapprove them.

Our Decision:

Ecology approves your Condmonal Use Permit provided your pI‘Q}th complies mththe
conditions required by Hunts Point and the following Ecology conditions: .

The applicant hereby authorizes Ecology staff and their designates to have access to the
subject property for the purposes of compliance inspection and monitoring. - Such right of
access shall begin from the date of the receipt of this letter, during construction, and
extend for a period of five years following project completion. Ecology staff must
provide reasonable verbal notice to the applicant or their designate prior to commg onto

the site.

-
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2.  The don.ﬁector’traﬂ identifiedan VoS ‘ZL’sihmﬂg”ti’&‘.ia ""Exﬁ'iﬁlté%%aﬁhe Gyailable tor «
pu‘bhcaccess AT AR Sgp peshallidentity the/bioyele fall 48 bet ?31%1&?@
;pubhc ACCESS: E;‘ﬁn&rhtmﬁ affﬁleﬁeaﬁhg _fé;s‘ﬁec'iéim%ﬁ'he myl’egsieﬁfe‘é”as’

follows:

3. Note 27-@'53‘:1:35&:321; shall be révised as follows:

Please note, howeyer, that other federal, state, and local permits may be required in
addition to this shoreline  permit.

. What Happens Next?

Before you begin activities: autb.onzcd.by this pemut, the law requires you to wait at least21
days from the “date of receipt” - the date you receive this Tetter or the date Hunts Point receives
their copy of this Tetter. Date of receiptis defined in RCW 43.21B.001 as follows:

(l) "Busmms days" means Monday through Friday exclusive of any state or federal holiday:
(2) "Date of receipt” means: '
" (a) Five business days 'after the date of J;naﬂing;

(b) The:dateof actudl receipt; whentf&e altual réceiptdate can’be proven by a
prepondstarice of the eviderice: The recipient's swom affidavitor declaration
mdicahng‘the date: of receéipt; Which is unchiallenged by the agericy, shall
constitute sufficient evidence of actual receipt. The date of actial receipt,
howeVer, may not exceed forty~ﬁve days from’ the date of mmlmg

Thlsmhnfgpenad allows anyotie e jfé‘u) whu d1sagmes mthﬁny aspect of this permit,
to-appeal the Hemoﬁto’thastaieshmhms Hearitigs Board, Youwmustwaitfor the conblusxesn
of a7 appeal] - before you: can beginthe activities authonzed by this penmt -

Thie Shorelities Hearings Board will tiotify you by letter if they receive an appeal. We -
recommend you contact the Shorelines Hearings Board before you begin permit activities to

ensure no appeal has been received. They can be reached at (360) 664-9160 or
htty://www.eho.wa.gov.
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Sineerely,

Geoft Tallat;Secfon Manger

Shorelends and Envitonmental Assistance Program

ERCIGSH;Q . ) .

ik M@m Green, Town of Bt Point:
Demie] Babuos; Departiiéntof Tiansportation
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Track & Confirm

Search Results

LaEeIIReceipt Number: 7010 0290 0000 8205 3328 — .

Status: Delivered Track & Confirm

Enter Label/Receipt Number.

Your item was delivered at 9:39 am on February 16, 2011 in SEATTLE, P

WA 98101. A proof of delivery record may be available through your local I ]

Post Office for a fee.

Additional information for this item is stored in files offline,

i Aesivrg Uliing beiais > ) \.5) (IR {0 U o.cutll Fiouia > A
&
Site Map Customer Service . Formms Gov't Services Careers Privacy Policy Terms of Use usiness Custome wa
Y 1 a2 ™ T -

Copyright® 2010 USPS. All Rights Reserved.  No FEARACLEEO Data  FOIA @ ié“éi‘;ﬁ“f;.; ; ﬂﬁ:&;“;‘;‘;";ﬁ
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USPS - Track & Confirm . . APPASE 1 of 1
b > [ | Homs | Halp|

R E R N R T s R ]
Track & Confirm F_&g;

Track & Confirm:

Search Resuits
Label/Receipt Number: 7010 0290 0000 8205 2225

Track & Confimi  NZiioh
There is no record of this item.

Enter Label/Receipt Number.
Why Are You Receiving This Message? =
(8=

1. Event rnfonm*-m m=v rot be available if yorr item weos maziled ’

T S At e e st

2. The number was entered incorrectly. Be sure to enter all of the letters

and numbers as they appear on your mailing label or receipt.
Sita Map Guslomer Service Foms, Gov't Services Careers Privacy Policy Temms of Use ale
Copyright® 2010 USPS. All Rights Reserved. = No FEAR ACtEEO Data  FOIA @ w -"rﬁ @ ;2-:.?

http://trkenfrm1.smi.usps.com/PTSInternetWeb/InterLabelInquiry.do 4/5/2011
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CERTIFICATE OF SERVICE

I hereby certify that on the 22™ day of April, 2011, I caused to be served the
foregoing Declaration of Kenneth Fisher in Support of Petitioner’s Opposition to

Respondent WSDOT'’s Motion to Dismiss on the following parties at the following addresses:

O 0 1 N W B W N

L T O e o I o L s L T o o
A L R O R0 = S Vv ® Q&R B RO o B

Marijanne K. Jones

Jones Law Group

11819 NE 34™ Street

Bellevue, WA 98005-1235

Fax: 425.576.9898

Email: mlaw@joneslawgroup.com
Attorneys for Peter Powell and Patrick A.T.
Jones

Margaret J. King

Michael Kenyon

Kenyon Disend PLLC

11 Front Street South
Issaquah, WA 98027-3820
Fax: 425.392.7071

Email: margaretk@kenyondisend.com;
MIKE@kenyondisend.com

Attorneys for Town of Hunts Point

Laura J. Watson

Attorney General’s Office

2425 Bristol Court SW

Olympia, WA 98502-6003

Fax: 360.586.6760

Email: ecyolyef@atg.wa.gov;
laura.watson(@atg.wa.gov;
tanyar(@atg.wa.gov

Attorney for State of Washington —
Department of Ecology

Deborah L. Cade

Office of the Attorney General

7141 Cleanwater Drive SW

Olympia, WA 98501

Fax: 360.586.6847

Email: DeborahC@atg.wa.gov;
tpcef@atg. wa.gov; tiffanyg@atg. wa.gov
Attorney for Washington State Department
of Transportation

Administrative Appeals Judge Kay M.
Brown

Environmental Hearings Office

P0 Box 40903

Olympia, WA 98504-0903

Phone: (360) 664-9160

Fax: (360) 586-2253

Email: ‘eho@eho.wa.gov

ALSO VIA FACSIMILE & US MAIL

11111
({111
11171
111777
11177

CERTIFICATE OF SERVICE - 1

PDX/122937/178984/AA1/7399177.1
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U.S. Postal Service, ordinary first class mail
U.S. Postal Service, certified or registered mail,
return receipt requested

hand delivery

facsimile

electronic service

other (specify)

AP - 83

Lo Dosoondl

Kristi Richards

CERTIFICATE OF SERVICE - 2

PDX/122937/178984/AAL/7399177.1
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STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY .

Northwest Regional Office » 37190 160th Avenue SE = Bellevue, Washington 98008-5452 » (425) 649-7000

February 15,2011

Scott White

‘Washington Department Of Transportation
600 Stewart St, Suite 520

Seattle, WA 98101

Re: Town of Hunts Point Permit 10-04 - Approved
Daniel Babuca - Applicant
Shoreline Substantial Development Permit 485

Dear Mr. White:

On February 07, 2011 the Department of Ecology received notice that Hunts Point approved
your application for an SDP. Your permit is for the widening of state route (SR) 520,
construction of a bicycle trail, soundwalls and visual barriers, a stormwater quality treatment
pond, and a stormwater outfall directly to Fairweather Bay in Lake Washington in a Residential -
Natural shoreline environment.

By law, local governments must review all SDPs for compliance with:

+ The Shoreline Management Act (Chapter 90.58 RCW)
o Ecology's Substantial Development Permit approval criteria (Chapter 173-27-150 WAC)
¢ The Hunts Point Local Shoreline Master Program

Local governments, after reviewing SDPs for compliance, are required to submit them to
Ecology. Your approved SDP has been received by Ecology.

‘What Happens Next?

Before you begin activities authorized by this permit, the law requires you wait at least 21 days
from the “date of receipt” — the date you receive this letter. Date of receipt is defined in RCW

43.21B.001 as
(1) "Business days" means Monday through Friday exclusive of any state or federal holiday.

84
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Scott White
February 14, 2011
20f2

(2) "Date of receipt" means: _
(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date can be proven by a
preponderance of the evidence. The recipient's sworn affidavit or declaration
indicating the date of receipt, which is unchallenged by the agency, shall
constitute sufficient evidence of actual receipt. The date of actual receipt,
however, may not exceed forty-five days from the date of mailing.

This waiting perioci allows anyone (including you) who disagrees with any aspect of this permit,
to appeal the decision to the state Shorelines Hearings Board. You must wait for the conclusion
of an appeal before you can begin the activities authorized by this permit.

The Shorelines Héarhgs Board will notify you by letter if they receive an appeal. We
recommend you contact the Shorelines Hearings Board before you begin permit activities to
ensure no appeal has been received. They can be reached at (360) 664-9160 or

http://www.eho.wa.gov/

If you want to appeal this decision, you can find appeal instructions (Chapter 461-08 WAC) at
the Shorelines Hearings Board website above. They are also posted on the website of the
‘Washington State Legislature at: http://apps.leg.wa.gov/wac.

Other federal, state and local permits may be required in addition to this shoreline permit.
If you have any questions about this letter, please contact David Radabaugh at (425) 649-4260.

Sj

David Radabaugh, Shoreline Specialist

Shorelands and Environmental Assistance Program
By certified mail 7010 0290 0000 8205 3328

cc: Daniel Babuca, Department of Transportation
Mona Green, Town of Hunts Point
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RECEIVED

MAR 24 2011

ENVIRONMENTAL
HEARINGS OFFICE

SHORELINES HEARINGS BOARD
FOR THE STATE OF WASHINGTON

PETER POWELL, individually and PATRICK
A.T. JONES, individually,

NO. 11-007 and 11-008
and
DECLARATION OF SCOTT WHITE
FAIRWEATHER BASIN BOAT CLUB, INC.,

Petitioners,
v.

WASHINGTON STATE DEPARTMENT OF
TRANSPORTATION and WASHINGTON
STATE DEPARTMENT OF ECOLOGY,-

Respondents.

SCOTT WHITE declares as follows:

1. I am the regulatory compliance manager for the SR 520 Bridge Replacement
and HOV Program being carried out by the Washington State Department of Transportation.
My responsibilities include developing applications for environmental permits and working
with permitting agencies in obtaining environmental permits for the SR 520 Eastside High
Occupancy Vehicle Lane project (Eastside Project). These permits include a shoreline

substantial development conditional use permit required to be obtained from the Town of

ATTORNEY GENERAL OF WASHINGTON
Transportation & Public Construction Division

1
I 7141 Cleanwater Drive SW
L PO BOX 40113
b Olympia, WA 98504-0113

(360) 753-6126  Facsimile: (360) 586-6847

DECLARATION OF SCOTT WHITE




O 0 3 Oy B W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

. . AP - 87

Hunts' Point, with a shoreline conditional use permit to be subsequently approved by the
Washington Department of Ecology.

2, The Town of Hunts Point approved the shoreline substantial development and
conditional use permit for the Eastside Project on February 2, 2011. This permit was then
forwarded by the Town of Hunts Point to the Washington Department of Ecology for its
review and approval.

3. Although the Town of Hunts Point chose to issue both the substantial
development and conditional use elements of the underlying action as a single permit, Ecology
chose to issue two separate permits for the underlying action: a shoreline substantial
development permit and shoreline conditional use permit. These two permits were issued on
February 15, 2011. I received a copy of these two permit decisions by e-mail from David
Radabaugh, Ecology’s permit reviewer, on February 15, 2011. I responded back to Mr.
Radabaugh by e-mail that day that I had received the decisions.

4. Attached is a true and correct copy of the shoreline conditional use permit
decision that I obtained from Mr. Radabaugh by e-mail received on February 15, 2011, and the
e-mail correspondence from Mr. Radabaugh to which the permit decision was attached.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED __3(23/ 1, at Seattle, Washington.
SCOTT WHITE
DECLARATION OF SCOTT WHITE 2 ATTORNEY GENERAL OF WASHINGTON

Transportation & Public Construction Division
7141 Cleanwater Drive SW
PO BOX 40113
Olympia, WA 98504-0113

(360) 753-6126  Facsimile: (360) 586-6847
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

Northwest Regional Office » 37190 160th Avenue SE » Bellevue, Washington 98008-5452 » (425) 649-7000

February 15, 2011

Scott White i

‘Washington Departriient Of Transportation
600 Stewart St, Suite 520

Seattle, WA 98101

Re: Town of Hunts Point Permit No. 10-04
‘Washington Department of Transportation - Applicant
Conditioned Shoreline Conditional Use Permit 147

Dear Mr. White:

On February 7, 2011 the Department of Ecology (Ecology) received the Hunts Point decision on
your Shoreline Conditional Use Permit for the widening of state route (SR) 520, construction of
a bicycle trail, soundwalls and visual barriers, a stormwater quality treatment pond, and a
storrowater outfall directly to Fairweather Bay in Lake Washington in a Residential - Natural
shoreline environment.

By law, Ecology must review Conditional Use Permits for compliance with:
o The Shoreline Management Act (Chapter 90.58 RCW)
o Ecology’s Conditional Use Permit approval criteria (Chapter 173-27—160 WAC)
e The Hunts Point Local Shoreline Master Program

After reviewing Conditional Use Permits for compliance, Ecology must decide whether'to
approve, approve with conditions, or disapprove a Conditional Use Permit.

After reviewing Conditional Use Permits for compliance, Ecology must decide whether to
approve, approve with conditions, or disapprove them.

Our Decision:

Ecology approves your Conditional Use Permit provided your project complies with the
conditions required by Hunts Point and the following Ecology conditions:

- The applicant hereby authorizes Ecology staff and their designates to have access to the
subject property for the purposes of compliance inspection and monitoring. Such right of
access shall begin from the date of the receipt of this letter, during construction, and
extend for a period of five years following project completion. Ecology staff must
provide reasonable verbal notice to the applicant or their designate prior to coming onto
the site.

cetZpon W
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Scott White
February 15,2011
20f3

2. The connector trail identified in Notes 23 through 25 on Exhibit 32b shall be available for -
public access. Any access signage shall identify the bicycle trail as being available for
public access. Condition 2 of the Hearing Examiner’s decision shall be implemented as
follows:

Privacy and safety concerns for the residents of Fairweather Basin Addition shall
be respected by restrlctmg wsual access ﬂﬁd—e}maefxg—phys&eal—aeeess—te—the

3 Note 27 on Exhibit 32b shall be revised as follows:

Install signage indicating that bicycles should be walked, rather than rode, on the
mamtenance dnve ad]acent to the stormwater quality pond feeture-to-discourase
no-the local aceesseonnector-frail, Provide public leea&-access

s:gnage

Please note, however, that other federal, state, and local permits may be required in
addition to this shoreline permit.

‘What Happens Next?

Before you begin activities authorized by this permit, the law requires you to wait at least 21
days from the “date of receipt” - the date you receive this letter or the date Hunts Point receives
their copy of this letter. Date of receipt is defined in RCW 43.21B.001 as follows:"

(1) "Business days" means Monday through Friday exclusive of any state or federal holiday.
(2) "Date of receipt" means:
(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date can be proven by a
preponderance of the evidence. The remplent's sworn affidavit or declaration
indicating the date of receipt, which is unchallenged by the agency, shall
constitute sufficient evidence of actual receipt. The date of actual receipt,
however, may not exceed forty-five daysfrom the date of mailing.

This waiting period allows anyone (including you) who disagrees with any aspect of this permit,
to appeal the decision to the state Shorelines Hearings Board. You must wait for the conclusion
of an appeal before you can begin the activities authorized by this permit.

The Shorelines Hearings Board will notify you by letter if they receive an appeal. We
recommend you contact the Shorelines Hearings Board before you begin permit activities to
ensure no appeal has been received. They can be reached at (360) 664-9160 or
http://www.eho.wa.gov.
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Scott White
February 15, 2011
30f3

If you want to appeal this decision, you can find appeal instructions (Chapter 461-08 WAC) at
the Shorelines Hearings Board website above. They are also posted on the website of the

Washington State Legislature at: http://apps.leg.wa.gov/wac.
If you have any questions, please contact David Radabaugh at (425) 649-4260.

- Sincerely,

Wiy

Geoff Tallent, Section Manager
Shorelands and Environmental Assistance Program

By certified mail 7010 0290 0000 8205 2225

Enclosure

cc: Mona Green, Town of Hunts Point
Daniel Babuca, Department of Transportation
David Radabaugh, Department of Ecology
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From: Scott White
To: Radabaugh, David (ECY)
Subject: RE: SR 520 Hunts Point Permit Approval Letter Attached
Attachments: imaget01.pg
Image003.jog
Dave-

This email is confirm receipt of this permit. Thank you for doing it so quickly.

Scott

Scott White | 425.345.7685
Principal Environmental Planner, Partner

www.con | env.com

From: Radabaugh, David (ECY) [mailto:DRAD461@ECY.WA.GOV]
Sent: Tuesday, February 15, 2011 4:56 PM

To: Scott White

Subject: SR 520 Hunts Point Permit Approval Letter Attached

Scott,

| am going to do this again. The email record dropped the attachments showing what this was all

about

The purbose of this email is to provide you notice of the Department of Ecology approval of

Shoreline Conditional Use Permit 147 and Shoreline substantial Development Permit 485. Your

email receipt of this email will start the 21 day appeal period.

David Radabaugh

Regional Shoreline Planner
Department of Ecology
Northwest Regional Office
3190 - 160th Avenue SE
Bellevue, WA 98008-5452
(425) 649-4260
david.radabaugh@ecy.wa.gov



A W P

O 0 3 Oy

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26

. . AP-92.
HE@EWE

APR 25 9011

ENVIRONMENTAL
HEARINGS OFFICE

BEFORE THE SHORELINE HEARINGS BOARD
FOR THE STATE OF WASHINGTON

PETER POWELL, individually, and
PATRICK A.T. JONES, individually,
SHB NOS. 11-007 & 11-008

and
FAIRWEATHER BASIN BOAT CLUB, DECLARATION OF AARON M. LAING
INC., a Washington corporation, IN OPPOSITION TO RESPONDENT

WSDOT’S MOTION TO DISMISS
Petitioners,

V.

WASHINGTON STATE DEPARTMENT OF
TRANSPORTATION, WASHINGTON
STATE DEPARTMENT OF ECOLOGY and
TOWN OF HUNTS POINT,

Respondents.

I, Aaron M. Laing, hereby declare and state as follows:

1. I am an attorney of record for Petitioner Fairweather Basin Boat Club, Inc. in
the captioned matter. I am over the age of 18, and competent to testify in a court of law as to
the matters asserted herein. I have personal knowledge of the facts and circumstances set out
in this declaration

2 Attached hereto as Exhibit A is a true and correct copy of an email dated

February 14, 2011, from Scott White to David Radabaugh.

DECLARATION OF AARON M. LAING IN OPPOSITION TO DLEINADE, “A",.E;‘-m;“';,::g’::ww"m Pg
U.S. Bank Centre

WSDOT’S MOTION TO DISMISS - 1 1420 5th Avenue, Suite 3400

Seattle, WA 98101-4010
PDX/122937/178984/AAL/7397249.1 D OHIG I N A L

Telephene 206.622.1711 Fax 206.292.0460
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3. Attached hereto as Exhibit B is a true and correct copy of an email dated
February 14, 2011, from David Radabaugh to Scott White.

4. Attached hereto as Exhibit C is a true and correct copy of an email string
dated February 15, 2011, between David Radabaugh and Scott White.

5 Attached hereto as Exhibit D is a true and correct copy of an email dated
February 15, 2011, from David Radabaugh (Dept. of Ecology) to Mona Green (Town of]
Hunts Point) (excluding two attachments). ‘

6. Attached hereto as Exhibit E is a true and correct copy of an email string
dated from February 22 through February 23, 2011, among Scott White, David Radabaugh,
and Mona Green.

7. Attached hereto as Exhibit F is a true and correct copy of an email mail string
dated from February 22 through February 24, 2011, among Scott White (WSDOT), David
Radabaugh, Mona Green, and Jack McKenzie (Town of Hunts Point).

8. Attached hereto as Exhibit G is a true and correct copy of an email string
dated March 9, 2011, among Scott White, Mona Green, and David Radabaugh.

9. Attached hereto as Exhibit H is a true and correct copy of an email are
excerpts from Ecology’s Responses to Petitioner Fairweather Basin Boat Club’s Initial
Discovery Requests to WSDOT, DOE and Town of Hunts Point: Answers to Interrogatory,
No. 7, Answer to Interrogatory No. 8, and Answer to Interrogatory No. 10.

10.  Attached hereto as Exhibit I are true and correct copies of printouts from,

respectively, the websites for the Department of Ecology (www.ecy.wa.gov) and WSDOT]

DECLARATION OF AARON M. LAING IN OPPOSITION TO A B S Loy 1 PG,
WSDOT’S MOTION TO DISMISS - 2 1420 é’mshi’:n“&"%m 2400

attle, WA 881014010
Tainphune 205 622 1711 Fax 206.292.0450

PDX/122937/178984/AAL/T397249.1
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(www.wsdot.gov) that show their office hours as 8:00 a.m. to 5:00 p.m., Monday through

Friday.
11.  Attached hereto as Exhibit J is a true and correct copy of a printout from the

Town of Hunts Point’s website (www.huntspoint-wa.gov) that shows the Town’s hours of]

operation as 8:00 a.m. to 5:00 p.m., Monday through Thursday. Also attached is a true and
correct copy of Hunts Point Municipal Code Chapter 2.45, Office Hours, which sets these
same hours.

12.  Attached hereto as Exhibit K is a true and correct copy of an April 6, 2011
letter from Assistant Attorney General Laura J. Watson, Ecology’s counsel, to all legal
counsel in this matter confirming the parties’ agreement to accept electronic service of]
documents. This agreement is reflected on page 7 of Presiding Judge Brown’s April 6, 2011
Pre-Hearing and Consolidation Order, which states, inter alia, that the date of “filing” is “the
date/time email filings are received by the Board” and further states that “E-filings received
by the Board after 5:00 p.m. on a business day will be considered filed on the next business|
day.”

13.  Attached hereto as Exhibit L is a true and correct copy of the March 17, 2011
letter from Presiding Judge Brown to the parties and the enclosed informational brochure
from the Washington State Shorelines Hearings Board Environmental Hearings Office titled|
“Your Right to Be Heard.” On the third page of the letter, there is a certification stamp|
affirming under penalty of perjury that the letter was send by Unite States mail to the
attorneys of record. On the second page, first column, third paragraph of “Your Right to Be

Heard,” under the section titled “When to File a Petition for Review,” the brochure states:

DECLARATION OF AARON M. LAING IN OPPOSITION TO R R A e ETT R,

WSDOT’S MOTION TO DISMISS - 3 1420 Sih Avente. S 3400
Sealtle, WA 981014010
Telephone 206.622.1711 Fax 206.2592.0460

PDX/122937/178984/AAL/7397249.1
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“Where a project involves both a substantial development and a conditional use or variance
permit, the latest applicable date of receipt may be used in filing the petition for review.”

14. 1 have reviewed all of the responses to Petitioner Fairweather Basin Boatj
Club’s Initial Discovery Requests to WSDOT, DOE and Town of Hunts Point by the three
aforementioned responding parties, including all supplemental responses. As of 5:00 p.m. on
Thursday, April 21, 2011, no responding party has provided any written agreement to accept
electronic service of the Decisions, nor has any party responded to any interrogatory,

indicating that such an agreement existed on or before February 15, 2011.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct to the best of my knowledge and belief.

Dated this 22™ day of April, 2011.
e T

Aaron MTaingSeattle WA

DECLARATION OF AARON M. LAING IN OPPOSITION TO S AT PO

WSDOT’S MOTION TO DISMISS - 4 1420 S Avormse. St 3400
Seattle, WA 981014010

Telephons 206.622.171% Fax 206.292.0460

PDX/122937/178984/AA1/7397249.1
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i}'_ii‘;n‘;& 'White.'ScntftConSuitantj
Sernity Mariday, Februdry 14,2011 10:55 AM
Toi Ratlabaligh, David (ECY)
"Subject: minimtn: wali helght for regisnal path.
Paves

Pér ourtonversatior oft Friday, the minirium safety standard wall height for o shared use pathway (bike and pedestriany
i5'54 inehes {25 feet).

| believe-that.was the only additiortai nfo you asked for, but if | missed something pléase et nié know.
Thanks!
Seott’

Scott White:

Reglatory Compliarice. Mariager

SR 520, Bridge Replacerment and' HOV Prograny

Washington State Department-of ﬁansp’urtahnr‘f
206-770-3632 direst | 206-770:3500 rain | 425-3457685 cell.
.600 Stewart Sireet Suite 520 [ SE:':!WE.’,t WA 88101

Visitus at ouiWeb. site:. hifb:/www.wsdot wa.gov/proiects/si520bhidaet

Hunts Point
22000006
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Frnm. Ra&abaﬁgh bemd fECYj yaifts )
Sents Manda\ﬁ; Febyuary 13, 2011 11'24 AM
To: Seott White -

bjéd:: Bra&mnditms*mw‘et App;pved

Dt‘aft COndrtwns*‘ 4

L The: ap@mant heréby sthotizes Ecology statf and their ﬁesi@at‘es.to bave ageess to the subject property
for the pmpﬂs&sxiipomphanqéiﬁpecﬁon andmnmtomng. Sugh right saccess shafl begin frotir the
date-of the'recéipt of this letter, during ¢onstruction, and extend foraperiod of five, yeats ﬁﬂlcsw;ng
;argjeat’wmplétron. Ecology staff must provide reasonable verbal noticeto the applivant of their:
desighate gnox‘td coiming onto.the site:

2 The conneotor irail idexitified in Notes 23 through 25 on Exhitit 32b shall be available for public:
gedess. Ady aceess mgnage shall identify the bivyole. trail as bemg dvailable for public aceess.. Note 27
on ExJifbit 32b shalf be eliminated. Condition 2 of the Hearing Examitier's decisionshallbe
implerientéd as: folloys:

Privacy and safety concerns for tha restdents of Fa:tweather Basxn Aﬂﬂmon shaﬂ be respeated by
restncnng wsaa‘i access apd-e 5 : otk ¥ : d a-from

David Radabaugh

Regional Shoreline Planner
Department of Etology-
Northwest Regional Cffice
3190 - 160th Avenue'SE
Bellevue, WA 580085452
{425) 649-4260
david.radabaush@ecy. wa.gov

Hunts Point
22000052
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Eram. Scattwme
-Seintz Tuesday, Febriary-15, 2011 5:08 PM'

To: Radabaugh;; Divid. (EGY*
Snbjett: RE: SR520 Hiits Polrit Permitt Approval Letter Attached

2 .Dgygf..
This emal is confitn receipt of this permit, Thank you for ding itsd xuickly.

Scott:

Scott White | 425.345. 7685
Principal Environmental Plarinér, Paftner

CGNEEHENQE www confeny.com

ENRVIRONMENTAL COMPANY

From: Radabaugh Da\nd (ECY) ailto:DRADAG

Sent: Tuesday, February 15, 2011 4:56 PM

To: Scott White

Subject: SR 520 Hunts Point Permit Approval Letter Attached

Scott,

I am going to do this again. The email recotd dropped the attachments showing what this-was all about

The purpose of thisemail isto prb‘vide you notice of the Department of Ecology approval of Shoreline Conditional Use
Permit 147 and Shoreline substantial Development Permit 485. Your email receipt of this email will start the 21 day

appeal period.

David Radabaugh
Regional Shoreline Planner

Hunts Point

. 22000058
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SmartZone Communications Center : mhgreen@comeastine
' : + Fontsize -
SR 520 permits
From : David Radabaugh (ECY) <DRAD4G61@ECY.WA.GOV> Tue Feb 15 2011 5:04:05 PM
Subject : SR 520 permits ¢#2 attachments

To : Mona Green <mhgreen@comcast.net>

PR R B b I

Reglonal Shoreline Planner
Department of Ecology
Northwest Reglonal Office
3190 - 160th Avenue SE
Bellevue, WA 98008-5452
{425) 645-4260
david.radsbaugh @ecy.wa.gov

.. Scott White_Department of Transporation_Town of Hunts Point Permit No. 10-04_Conditioned Shoreline
{77 Conditional Permit No. 147_2-15-11.pdf
254 KB

) Scott White_Department of Transporation_Town of Hunts Point Permit No. 10-04_Approved_2-15-11.pdf
==l 170 KB

hitp://sz0110.ev.mail.comcast.net/zimbra/h/printmessage?id=304620&xim=1 5/3/2011
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SmartZone Communications Center _ mhoreen@comcast.ne
+ Fontslze -

RE: permit approval notice

From : Scott White (Consultant) <WhiteS@consultant.wstot.wa.gov> Wed Feb 23 2011 2:59:23 PM
Subject : RE: permit approval notice
To : Mona Green <mhgreen@comgcast.net>

Will that affect the timing of the appeal pericd?

From: Mona Grezn [mailio:mhgreen@eornast.net]
Sent: Wednesday, February 23, 2011 2:49 PM

‘To: White, Scolt (Consultant)

Subject: Re: permit approval notice

Hi Scott, it will be e-mailed and/or mailed to all parties of record {omormow.
— Original Message —

From: "Scolt White (Consultant)” <WhiteS@consullantwsdot wa.gov>
To: "Mona Green" <mhgreen@comeast.net>

Sent Wednesday, February 23, 2011 11:57:46 AM
Sublect: Re: permit approval notice

Just to clarify, did that happen when the permit first came oul?
Thanks,
Scott

On Feb 23, 2011, at 10:55 AM, "Mona Green"” <mhareen@comcast.nel> wrote:

Scolt,
| forwarnded Dave’s earlier message lo the Town Administrator and requested that all parties of record be sent the two
decisions.

Mona

— Original Message —

From: "Scott White (Consultant)” <WhiteS@consultant.wsdot. wa.aov>
To: "Mona Green™ <ihgresn@comeast.net>

Sent: Wednesday, February 23, 2011 10:27:56 AM
Subject Fwd: permit approval notice

Mona-

Just to verify, did Hunts Point publish a notice?
Thanks,

Scott

Begin forwarded message:

From: "Radabaugh, David (ECY)" <DRAD461@ECY.WA.GOV>
Date: February 23, 2011 8:30:13 AM PST

To: "While, Scolt (Consultant)” <WhiteS@consultgnt.wsdot.wa.qov>

Cc: "Mona Green" <mhagreen@comcast.net>
Subject: RE: permit approval notice

Scott,

http://sz0110.ev.mail.comecast.net/zimbra/h/printmessage?id=308960&xim=1 5/3/2011
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Ecology natifies the applicant and the local government. of a substantial development per:mit filingora
shoreline conditional use permit dedision. Check out WAC 173-27-200(3), which states:

Local government shall provide imely notification of the department’s final dedision to bhose
interested persons having requested nolification from local government pursuant to WAC 173-
27-130.

Ecology relles on the local govemnment to natify parties of record.

Davld Radabaugh
Reglonal Shoreline Planner
Department of Ecology
Northwest Reglonal Office
3180 - 160th Avenue SE
Bellevue, WA 98008-5452
(425) 649-4260

I al PR s Sl Pl k0

From: White, Scott (Consultant) [malito:WhiteS@consultant.wsdot.wa.gov]
Sent: Tuesday, February 22, 2011 9:32 AM

To: Radabaugh, David (ECY)

Subject: permit approval notice

Dave-
Good moming! T hope you had a restiul holiday weekend...

Question: Did Ecology post their conditional use approvals to notify the public of the 21 appeal period on
your website?

Thanks!
Scott

Scott White

Regulatory Compliance Manager

SR 520 Bridge Replacement and HOV Program

Washington State Depariment of Transportation
206-770-3632 direct | 206-770-3500 main | 425-345-7685 cell
600 Stewart Street, Suite 520 | Seattle, WA 98101

Visit us at our web site: http://www.wsdot.wa.aov/projects/sr520bridge/

http://sz0110.ev.mail.comcast.net/zimbra/h/printmessage?id=308960&xim=1 5/3/2011
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Sue Israel
pm: Sue Israel [suei@huntspoint-wa.gov]
- went: Thursday, February 24, 2011 10:44 AM

To: 'MIKE KENYON?"; 'Cada Deborah (ATG)"; 'Whltes@consultantWSdotwa gov‘ '‘Babuca,
Daniel'; 'arichardson@enviroissues.com'; 'ALaing@schwabe.com’;
Ma!ter@muckleshootnsn us’; 'Ken Fsher’ 'Stella Robertson'; 'Dunphy. Dennis";
'Tedf@integrity.com'; 'Fred McConkeY" "Jack McCullough'; 'Halsted, Jesse (Consultant)'
'Peter Powell'; 'Jill Heﬁer’ 'gillyspencemzus@gmail.com’, 'gslohik@comcast. net;
jesse@mbhseattle.com’ -

Subject: FW: permit approval notice

Attachments: Scott White_Department of Transpnratlon Town of Hunts Point Permit No. 10-04_Approved_

2-15-11.pdf; Scott White_Department of Transporation_Town of Hunts Point Permit No. 10-04
_Conditioned Shoreline Conditional Permit No. 147_2-15-11.pdf

From: Jack McKenzie [mailto:jackm@huntspoint-wa.qov]
Sent: Wednesday, February 23, 2011 9:46 AM

To: Sue Israel

Subject: FW: permit approval notice

For distribution to parties of record (arid other interested people).

From: Mona Green [mailto:mhgreen@comcast. net]
Sent: Wednesday, February 23, 2011 9:06 AM

To: Jack McKenzie
bject: Fwd: permit approval notice

Jack,

The Ecology permit decisions will need to be mailed to the parties of record. Please see Dave Radabaugh's instructions
below. I've attached the two decisions.

Mona

—— Forwarded Message —-

From: "David Radabaugh (ECY)" <DRAD461 @ECY.WA.GOV>

To: "Scott White (Consultant)" <WhiteS@consultant.wsdot wa.gov>
Cc: "Mona Green" <mhgreen@comcast.net>

Sent: Wednesday, February 23, 2011 8:30:13 AM

Subject: RE: permit approval notice

Scott,

Ecology notifies the applicant and the local government of a substantial development permit filing eor a shoreline
conditional use permit decision. Check out WAC 173-27-200(3}, which states:

Local government shall pravide timely notification of the department’s final decision to those interested persons
having requested notification from local government pursuant to WAC 173-27-130.

Ecology relies on the local government to notify parties of record.
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David Radabaugh

Regional Shoreline Planner

.- ™apartment of Ecology

' kthwest Regional Office
3190 - 160th Avenue SE
Bellevue, WA 98008-5452
{425) 649-4260
david.radabaugh@ecy.wa.gov

From: White, Scott (Consultant) [mailto:WhiteS@consultant.wsdot.wa. govl
Sent: Tuesday, February 22, 2011 9:32 AM

To: Radabaugh, David (ECY)
Subject: permit approval notice

1;':1'.1"‘-5_
Good morning! | hope you had a restful holiday weekend...

Question: How does Ecology post their conditional use approvals to notify the public of the 21 appeal period? Do you
simply put it on your website, or do you post in a newspaper as well?

Thanks!
Scott

~-ott White

Julatory Compliance Manager
SR 520 Bridge Replacement and HOV Pragram
Washington State Department of Transportation
206-770-3632 direct | 206-770-3500 main | 425-345-7685 cell
600 Stewart Street, Suite 520 | Seattle, VWA 98101

Visit us al our web site: htip://www.wsdol.wa.qov/prajects/sr520bridge/



Exhibit G

Exhibit G



OLLALLULG UL GALIUNS .lt:r . Afpe 11z |

1]

SmartZone Communications Center mhgreen@comcastne

+ Fontsize -

RE: Shoreline permit appeals period

From : Scott White (Consullan’:) <WhiteS@consultantwsdobwa.gov> Wed Mar 9 2011 1:50:46 PM

Subject : RE: Shoreline permit appeals period
To : Mona Green <mhgreen@comeast.net>, David Radabaugh <DRAD461@EQ’ WA.GOV>

Mona and Dave-

r

Twescoteally oo oorred "Rt his,
Dave, how do want to handle the Fact that WSDOT malntains the appeal period Is over, per our communication with Ecology?

Scott

e e SR damed b a5 e A —— A | SEE S B4 sk dn e s = e -

From: Mona Green [mailto:mhgreen@comcast.net]
Sent: Wednesday, March 09, 2011 1:44 PM

To: White, Scott (Consultant)

Cc: David Radabaugh

Subject: Re: Shoreline permit appeals period

Hi Scn!:,
Actually, the official end of the appeal period will be March 21. Ecology followed up with a ceriified, relurn receipt leﬂer to the Tuwn that

arrived on 2/28. The Town was not awara that it was required to send out the Ecology notice to all parties, but once informed of this, the
Town contacted all parties of record with the Ecology decision. So March 21 itis. | am not aware of any comments, either verbal or
written, regarding an appeal.

Maona

Mona Green
Hunks Paint Town Planner
435.890.2197

~—— Original Message —

From: "Scott White (Consultant)” <WhiteS@consultantwsdokwa.gov>
To: "Mona Green" <mhgreen@comcast.nel>

Sent Wednesday, March 9, 2011 1:38:34 PM

Subject: Shoreline permit appeals period

Mona-

The shoreline permit appeals peried expired yesterday. Did we receive 2ny comments or appeals?
Thanks, and I hope all Is wellt

Scott

Scott White

Regulatory Compliance Manager

SR 520 Bridge Replacement and HOV Program

Washinglon State Department of Transportation
206-770-3632 direct | 206-770-3500 main | 425-345-7685 cell
500 Stewart Street, Suite 520 | Seattle, WA 98101

Visit us at our web site: http://www.wsdot.wa.gov/projects/sr520bridge/

http://sz0110.ev.mail.comcast.net/zimbra/h/printmessage?id=316184&xim=1 5/3/2011



Exhibit H

Exhibit H



k.

W, 00 =N A W A wWN

B NN NN NN e e e e e pd b ek i e
L T S =" = T - < B [« N & W >R 'S B SO B - |

‘ s ' & AP - 114

RECEIVED
APR 15 201t
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BEFORE THE SHORELINE HEARINGS BOARD
FOR Till STATE OF WASHINGTON

PETER POWELL, individually, and
PATRICK A.T. JONES, individually,

and
FAIRWEATHER BASIN BOAT CLUB, | |
L it g SHB NOS. 11-008 & 11-008
. ECOLOGY’S RESPONSES TO
Petitioners, PETITIONER FAIRWEATHER BASIN
. BOAT CLUB’S INITIAL DISCOVERY
- REQUESTS TO WSDOT, DOE AND
TOWN OF HUNTS POINT

WASHINGTON STATE DEPARTMENT
OF TRANSPORTATION, WASHINGTON
STATE DEPARTMENT OF ECOLOGY and
TOWN OF HUNTS POINT,

Respondents.

Per the telephonic prehearing conference of April 4, 2011, and consistent with WAC
461-08-410(11), Petitioner Fairweather Basin Boat Club, Inc. hereby submits the following|

limited discovery requests:

TO: Respondent, WASHINGTON STATE DEPARTMENT OF
TRANSPORTATION, and Deborah L. Cade, WSBA # 18329;

TO: Respondent, WASHINGTON STATE DEPARTMENT OF ECOLOGY, and
Laura J. Watson, WSBA # 28452;

AND TO: Respondent, TOWN OF HUNTS POINT, and Margaret King, WSBA '
#34866. '

RESPONSES TO PETITIONER FAIRWEATHER BASIN S L AT Pec
BOAT CLUB’S FIRST DISCOVERY REQUESTS - 1 1420 SN R, s 3400

Seattle, WA 981014010
Telephone 206 622,1711 Fax 206,292.0460

PDX/122937/178984/AAL/7320700.1
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RESPONSE: No responsive documents.

INTERROGATORY NO. 7: Please identify the date and manner upon which you
first transmitted written notice of the Washington State Department of Ecology February 15,
2011 Conditioned Shoreline Condiﬁo;lal Use Permit 147 to any person:

a) The name, address and phone number of the specific person(sj who
received such notice;

b) The form of the notice (e.g., U.S. Mail, email, facsimile, etc.); and

c) Any confirmation you received that the person(s) to whom youl
transmitted such notice received such notice.

ANSWER: Ecology transmitted the decision by U.S. Mail and email on February 15, 2011
to:

a) Scott White, 146 N. Canal Street, Suite 111,
Seattle, WA 98103, 206-397-3741.

-

b) U.S. Mail and email.
c) Email confirmation and return receipt confirmation.
Mona Greene was c¢opied by U.S. mail. -

REQUEST FOR PRODUCTION NO. 6: Please produce a copy of any and all

documents that mention, concern, relate to or support your answer to the preceding
Interrogatory.
RESPONSE: All responsive documents are being provided in electronic format.
INTERROGATORY NO. 8: Please identify the ::Iate and manner upon which you
first transmitted written notice of the Washington State Department of Ecology February 15,
2011 Shoreline Substantial Develobment Permit 485 to any person:

a) The name, address and phone number of the specific person(s) who
received such notice;

RESPONSES TO PETITIONER FAIRWEATHER BASIN SO omays ot Law 1P
BOAT CLUB’S FIRST DISCOVERY REQUESTS - 16 1420 Sih Avance. Sulia 3400

Seattle,
Telsphone 206.522,1711 Fax 208.292.0450

PDX/122937/178984/AAL/7320700.1
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b) The form of the notice (e.g., U.S. Mail, email, facsimile, etc.); and

c) Any confirmation you received that the person(s) to whom you
transmitted such notice received such notice.

ANSWER: Ecology objects to this interrogatory because it erroneously assumes that
Ecology issued or approved the substantial development permit. In fact, Ecology does not
have an approval role for substantial development permits. Instead, Ecology provides
written notice to the applicant that it has received the local government’s decision on the
substantial development permit.

Subject to and without waiving its objection, Ecology responds that it transmitted
notice by U.S. Mail and email on February 15, 2011 to:

a) Scott White, 146 N. Canal Street, Suite 11,
Seattle, WA 98103, 206-397-3741.

b)  U.S. Mail and email.
¢)  Email confirmation and return receipt confirmation.
Mona Greene, 3000 Hu.nts Point Road, Hunts Point WA 98004:, 425-890-2197; was
copied by U.S. Mail.

REQUEST FOR PRODUCTION NO. 7: Please produce a copy of any and all

documents that mention, concern, relate to or support your answer to the preceding

Interrogatory.
RESPONSE: All responsive décuments are being provided in electronic format.
INTERROGATORY NO. 9: Please identify the date and manner upon which you
first transmitted written notice of the Town of Hunts. Point February 2, 2011 Shoreline

Substantial Development Conditional Use Permit No. 10-04 to any Petitioner:

RESPONSES TO PETITIONER FAIRWEATHER BASIN SCIASE M ahioh S IWYATT. P,
BOAT CLUB’S FIRST DISCOVERY REQUESTS - 17 1420 St Ao St 3400
Tlalt:p}'lurnas ;3%%??19?12;4 20312292.0450

PDX/122937/178984/AAL/7320700.1
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a) The name, address and phone number of the specific person(s) who
received such notice;

b) The form of the notice (e.'g., U.S. Mail, email, facsimile, etc.); and

¢) Any confirmation you received that the person(s) to whom you
transmitted such notice received such notice.

ANSWER: Ecology provides no response based on its understanding that Ecology
need not respond to this interrogatory (per April 4, 2011, and April 5, 2011, e-mail exchange
between Ecology’s counsel and counsel for the Fairweather Basin Boat Club).

REQUEST FOR PRODUCTION NO. 8: Please produce a copy of any and all
documents that mention, concern, relate to or support your answer to the preceding
Interrogatory.

RESPONSE: No responsive documents.

INTERROGATORY NO. 10: Please identify the date and manner upon which youl
first transmitted written notice of the Washington State Department of Ecology February 15,
2011 Conditioned Shoreline Conditional Use Permit 147 to any Petitioner:

a) The name, address and phone number of the specific person(s) who
received such notice;

b) The form of the notice (e.g., U.S. Mail, email, facsimile, etc.); and

c) Any confirmation you received that the person(s) to whom you
transmitted such notice received such notice.

ANSWER: Ecology didnot transmit the letter to-any petitioner.

REQUEST FOR PRODUCTION NO. 9: Please produce a copy of any and ail

documents that mention, concern, relate to or support your answer to the preceding

Iuterrcigatory.
RESPONSES TO PETITIONER FAIRWEATHER BASIN SOHIABE, Romevs ot Law 11" P C-
BOAT CLUB’S FIRST DISCOVERY REQUESTS - 18 1420 S Avane. Suhe 3400

Seattle, WA 881014010
Telephone 206.,622.1711 Fax 208.292.0460

PDX/122937/178984/AAL/7320700.1
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CERTIFICATION OF COMPLIANCE WITH CR 26(g)
I certify that I have read the responses to the foregoing interrogatories and requests
for production and to the best of my knowledge believe that those responses comply with the

requirements of CR 26(g).

EXECUTED this day of ,2011 at

, Washington.

ATTORNEY GENERAL OF WASHINGTON.

Deborah L. Cade, WSBA # 18329
Attorneys for Respondent WSDOT

EXECUTED this |4/ _ day of April, 2011 at Olympia, Washington.
ATTORNEY GENERAL OF WASHINGTON.

Laura J. Watéon, WSBA # 28452
Attorneys for Resporident WDOE

EXECUTED this day of , 2011 at

, Washington.

KENYON DISEND, PLLC.

Margaret J. King, WSBA #34866.
Attorneys for Respondent Town of Hunts Point

RESPONSES TO PETITIONER FAIRWEATHER BASIN N tarea L 1T D
BOAT CLUB’S FIRST DISCOVERY REQUESTS - 24 1420 565 Avanse, U 3400
Seattle, WA 981014010
. Telephone 206.622.1711 Fax 206 292.0460

PDX/122937/178984/AAL/7320700.1
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VERIFICATION
STATE OF WASHINGTON )
: - ) ss.
COUNTYOF __ e )

G‘EDFF T Ave~ , having been first duly sworn upon oath, deposes
and says: That he/she is a representative of the Defendant, that he/she has read the within|
and foregoing answets and tesponses to Petitioner Fairweather Basin Boat Club Inc.’s First
Discovery Request, that he/she knows the contents thereof, and that he/she believes the same
to be true.

DATED this__ ' 1™ dayof__ APaiL 2011,

a é ’_LT-_-‘" o ;
ature
G‘E oFf TA LLENTY ”
{Print Name]
Respondent, SHoRELAVDS S EcTior MAvic
[Title}
SUBSCRIBED AND SWORN to before me this_/“f dayof_Ap~i'l 2011
55 - [Signatuce]
Dusanne g4 Winder
[Print Name]
NOTARY PUBLIC in and for the State of Washington
Residing at \(-\M:) Co. , WA.
My commission expires _Ciwlse- \q 2012,

RESPONSES TO I"ETI'I'IONER FAIRWEATHER BASIN Makiad - -l
BOAT CLUB’S FIRST DISCOVERY REQUESTS - 25 1420 S Avao. Suil 3400
Telophone A58 1711 Fax 206292.0460

PDX/122937/178984/AAL/7320700.1
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P

Ecology home > About Us > Contact Us > Directory > Northwest Regional Office

Directory - Northwest Regional Office

(Island, King, Kitsap, San Juan,
Skagit, Snohomish, and Whatcom
counties)

Report a spill: 1-425-649-7000

3190 - 160th Ave. SE
Bellevue, WA 98008-5452

Information and receptionist:
425-649-7000

FAX number:
425-649-7098

Office hours:
8 AM -5 PM

Persons with hearing loss can call 711 for Washington Relay Service.
Persons with a speech disability can call 877-833-6341.

(Local map and driving instructions)

Northwest Regional Office

Director - Jeannie Summerhays 425-
g 649-

7010

Communications Manager Larry Altose 425-
649~

7009

Public Records / Public Disclosure Coordinator _ Sally Perkins 425-
649-

7190

Regional Business Administrator Susanne Winter 425-
649-

7011



~ Air Quality ’ .

"Hazardous Waste & Toxics Reduction
Shorelands & Environmental Assistance
Solid Waste & Financial As.sistance
Spills
Toxics Cleanup
Water Resources

Water Quality

Bellingham Field Office
Manager

Communications Manager
Spills

1440 - 10th Street, Suite 102
Bellingham, WA 98225
(local map and driving instructions)

FAX: 360-715-5225

o iug Brown AP - 122

Julie SeIh:gK

Geoff Tallent
Peter Christiansen
Howard Zorzi

Bob Warren
Jacque Klug

Kevin Fitzpatrick

Richard Grout
Katie Skipper

Receptionist

425-
- 649-
7082

425-
649-
7053

425-
649-
7096
425-
649-
7076

425-
649-
7130

425-
249-
FUS+
425-
649-
7270

425-
649-
7033

360-
715-
5200

360-
715-
.5205

360-
715-
5200

Note: For a listing of all staff at any of the above locations, go to the Ecology Directory and Search using the

City as the search criterion.

Copyright © Washington State Department of Ecology. See http://www.ecy.wa.gov/copyright.html.



Ecology home > About Us > Contact Us > Directory > Headquarters Office

Directory - Headquarters Office

(All counties) |

Mailing address:
PO Box 47600
Olympia, WA 98504-7600

Physical address:
300 Desmond Drive SE
Lacey, WA 98503

Information and receptionist:
360-407-6000

FAX number:
360-407-6989

Office hours:
8 AM -5 PM

Persons with hearing loss can call 711 for Washington Relay Service..
Persons with a speech disability can call 877-833-6341.

(Local map and driving instructions)

" Ecology Headquarters

Ecology Director Ted Sturdevant 360-
' 407~
7001
Deputy Director Polly Zehm 360-
407-
7011
Special Assistant - Climate Change Janice Adair 360-
407~

0291



Special Assistant - Puget Sou%

Special Assistant - Water Resources

Senior Advisor - Tribal & Environmental Affairs
Director of Office of Columl:;ia River
Director of Governmental Relations
Director of Communication and Education
Director of Human Resources

Chief Financial Officer

| Budget Info |

Director of Administrative Services

Environmental Programs

Air Quality Program Manager
| Program | Contacts (Email link) |

Environmental Assessment Program Manager

| Brogram | Contacts |

Laboratory (local map and driving instructions)
7411 Beach Drive East, Port Orchard, WA 98366-8204

Laboratory Accreditation Unit
P.O. Box 488, 2350 Colchester Drive, Manchester, WA 98353-0488

Hazardous Waste & Toxics Reduction Program Manager
| Program | Contacts |

Nuclear Waste Program Manager
| Program | Contacts |

Also see Richland Field Office

Shorelands & Environmental Assistance Program Manager
| Program | Contacts |

Padilla Bay National Estuarine Research Reserve
Breazeale-Padilla Bay Interpretive Center

1043 Bay View-Edison Road, Mt. Vernon WA 98273

ﬁSh Baldi AP - 124

Evan Sheffels
Tom Laurie
Derek Sandison

Karen Terwilleger

Dave Workman

Chris Parsons

Patricia Mclain

Carol Fleskes

Stu Clark

Rob Duff

K Seiler

Jane Hedges

Gordon White

360-
407-
6829

360-
407-
7015

360~
407-
7017

509-
457~
7120

" 360-

407-
7003

360-
A D-_'_
Ul
360-

407-
6218

360-
407-
7005

360-
407-
7012

360-
407-
6880

360-
407-
6699

360-
871-
8800

360-
895-
6145

360-
407-
6702

509-
372-
7905

360-
407-
6977

360-
428-
1558



Spills Program Manager ' le Jen AP - 125
| Program | Reportaspil | ()

Toxics Cleanup Program Manager Jim Pendowski
| Program | Contacts |

Waste 2 Resources Program Manager Laurie Davies
| Program | Contacts |

Water Quality Program Manager . Kelly Susewind
| Program | Contacts | '

Water Resources Program Manager Ken Slattery
| Program | Contacts |

Conmgmiont S Vhazeinzon Swnts Cageriaant of Conloeme, Zo2 Lo/ e mnegrons v/ ooaynoha i,

360~
407~

7450

360-
407-
7177

360-
407-
6103

360~
407~
6405

360-
407-
6602
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Contact Us

We are committed to improving communication with the public. We respond to inquires from the public by e-mail,
as well as by telephone and postal mail. In this age of convenience, it is even more important that the information
and resources we provide are useful.

Answers to your questions
Find answers to frequently asked questions . Check out our Traffic Team page for answers to traffic questions in
your area.

WSDOT programs and services
Find a listing of contacts and Web sites for the most commonly requested programs and services.

WSDOT offices
Find addresses and phone numbers for our offices .

b, =" s e om a

Find the phone number or e-mail address for a WSDOT empioyee .

Feedback to us

» General questions , comments, compliments or complaints
s Web site questions or comments
+ Washington State Ferries questions
1-888-808-7977 or 206-464-6400
* Good To Go! questions
1-866-936-8246
» WSDOT Headquarters Receptionist
360-705-7000
Staffed 8 a.m.-5 p.m., Monday-Friday except state holidays
* WSDOT Headquarters Customer Service'
hgcustomerservice@wsdot.wa.gov
360-705-7438
+ WSDOT Headquarters Mailing Address
Washington State Department of Transportation
310 Maple Park Avenue SE
P.O. Box 47300
Olympia, WA 98504-7300

Persons who are hard of hearing may call Washington State Telecommunications Relay Service (TTY) at 711.

Back to top

Copyright WSDOT © 2011
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3000 Hunts Point Rd,
Hunts Pt, WA 98004
. (425) 455-1834

Town Council

Boards and
Commissions

2 o e Ll et
Building Depi
Zoning Map

/

Laws &
Regulations
Municipal Code

Histor:z

General Info
Newsletters
What's New
New Town Hall
Clean Up Day
84th Ave Lid
Zip Code

Lookup
FAQs

Emergency
Preparedness

Block Watch
General Info
Medina PD Info

Proposed Tree
Ordinance

Wetherill Nature
Preserve

Home

Contact Us

Contggt Us

Last te: 18 February 2010 .

AP -128

Monday - Thursday 8am -noon, 1pm -5pm
Friday Closed

Contact Information:

53| Town Hall Hours of Operation:

Telephone 425-455-1834

Town Hall Staff:

Postal Address 3000 Hunts Point Road

Hunis Point, WA QR004-11021,

FAX 425-454-4586

E-Mail Town Hall

Town Administrator Jac.jk McKenzie
Deputy Clerks Sue Israel

Sue Ann Spens
Linda Longmire

Police Chief Jeff Chen

425-454-1332

Building Official/ Steve Wilcox
‘Building Inspector (contact through Town Hall)

Town Planner Mona Green
(contact through Town Hall)

Town Engineer Joe Willis
(contact through Town Hall)

Town Arborist Scott Baker
‘ (contact through Town Hall)

Town Attorney Mike Kenyon



2.45.010

Chapter 2.40
_ BOARD OF ADJUSTMENT

(Repealed by Ord. 407)

(Revised 8/08)

2-14
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Chapter 2.45
OFFICE HOURS

Sections:
245.010 Town Hall office hours.

2.45.010 Town Hall office hours.

Town Hall shall remain open for the trans-
action of business Monday through Thursday,
from 8:00 a.m. to 12:00 p.m., and from 1:00
p-m. to 5:00 p.m.. Town Hall shall be closed
ey, Sawrtay oed Tyvaday, (O 4T0 3 L
2003; Ord. 443 § 1, 2603; Ord. 420 § 1, 2003;
Ord. 389 § 1, 2001}
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Rob McKenna

ATTORNEY GENERAL OF WASH]NGTON

Ecology Division
2425 Bristol Court SW 2nd Floor * Olympia WA 98502

Ap_ril 6, 2011 PO‘Box 40117 » Olympia WA 98504-0117 » (360) 586-6770

Marianne K. Jones Deborah L. Cade

Jones Law Group, PLLC Transportation & Public Construction Division
11819 NE 34th Street P.0.Box 40113

Bellevue, WA 07005 Olapasia, WA 235040112

Dennis J. Dunphy Margaret King

Aaron M. Laing Michael Kenyon .

Schwabe, Williamson & Wyatt Kenyon Disend, PLLC

1420 5th Avenue, Suite 3400 11 Front Street

Seattle, WA 98101 Issaquah, WA. 98027-3820

RE: Powell, et al. v. Town of Hunis Poi&t, ef al.
SHB Nos. 11-007 & 11-008

Dear Counsel:

This confirms the agreement by the parties that Idoc.umcnts filed in the above-referenced matter will
be served on the parties by electronic mail.

For purposes of official service on Ecology and Transportation, please serve all documents at the
following office email addresses:

ECYOLYEF@ATG.WA.GOV
TPCEF@ATG.WA.GOV -

Please also serve the following email addresses:

Laura, Watson@atg.wa. gov ' TanyaR@atg.wa.gov
DeborahC@atg.wa.gov JennahW(@atg. wa.gov

The e-mail addresses I have for each of you are:

margaretk@kenyondisend.com mike@kenyondisend.com
alaing@schwabe.com ddunphy@schwabe.com
mla oneslawgroup com

Please let me know mmedlatcly if you have a different understanding of the agreements described
in this letter or if the email address listed for you is incorrect.

S'jerely, ' B

LAURAJ, WATSON
Assistant Attorney General
(360) 586-4614
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Telephone: (360) 664-9160
FAX: (360) 586-2253
Email: eho®eho.wa.gov

Pollution Control Hearings Board
Shorelines Hearings Board

Website:www.eho.wa.gov
STATE OF WASHINGTON

ENVIRONMENTAL HEARINGS OFFICE

Mailing Address: PO Box 40903, Olympia, WA 98504—0903

Physical Address: 1111 Israel Rd. SW, Tumwater, WA 98501

March 17, 2011

Marianne Jones Dennis Dunphy/Aaron Laing -
Jones Law Group PLLC Schwabe, Williamson & Wyatt
11819 NE 34" St _ 1420 5™ Ave Ste 3400
Bellevue WA 98005 Seattle WA 98119
Mary Sue Wilson Danie] Babuca
Sr. Asst. Attorney General WSDOT
Ecology 600 Stewart St Ste 520
PO Box 40117 Seattle WA 98101
Olympia WA 98504-0117
Margaret King RECEIVED
Kenyon Disend PLL.C MAR 21 2611
11 Front St S .
Issaquah WA. 98027-3820 SCHWABE, WILLIAMSON & WYATT

Re:  SHB Nos. 11-007 and 11-008\
PETER POWELL; PATRICK A.T. JONES; FAIRWEATHER BASIN BOAT
CLUB, INC. v. TOWN OF HUNTS POINT; WSDOT; EOCLOGY

Dear Parties:

This letter explains the initial process for the appeals filed with the Shorelines Hearings
Board on March 14, 2011.
}
Pre-Hearing Conference  April 4, 2011, at 9:30 am. (Ifthis date or time poses a problem,
please confer with the other parties and contact Ms, Debbie Joblonski of our office to reschedule). The
presiding officer will conduct the Pre-Hearing Conference to discuss the legal issues and
establish the schedule for the appeal. By March 31 you must file an original and one (1) copy
of your proposed legal issues and preliminary lists of witnesses and exhibits with the Board.
You must also serve these lists on the other parties in the case. You miay file these lists by fax,
but they must be mailed on the same day.

To participate in the pre-hearing conference you will need to call the following telephone
number and enter the pin code:

Telephone Number 1-800-704-9804
Pin Code 24917864#
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SHB Nos. 10-007 & 10-008
March 17, 2011
Page 2

After the Pre-Hearing Conference, the presiding officer will issue a Pre-Hearing Order
that will govern the remainder of the appeal.

Hearing Dates July 20-22, 2011

The hearing is a formal, trial-like proceeding at which parties present their case through
opening statements and closing arguments, questioning of witnesses, introduction of exhibits,
and the offer of other relevant evidence.

Hearing Location

The location for the hearing has been tentatively set for-9:00 a.m. in the Board’s hearing
room in Tumwater, Washington. Another location can be discussed at the pre-hearing
conference with consideration given to finding a central, easily accessible location for all parties.

Settlement

The Board encourages the parties to explore informal resolution of this appeal. The
parties should contact each other early in the appeal process to discuss settlement and inform the
Board in writing of the status of settlement possibilities by June 20, 2011.

Mediation

The Environmental Hearings Office provides free mediation services by a trained
mediator to assist parties with their settlement efforts. Material describing Board-sponsored
mediation is enclosed for your review. If you are interested in pursuing mediation, please
contact the Environmental Hearings Office at 360-664-9160.

Procedural Assistance

The Environmental Hearings Office also offers free procedural assistance to parties to
help them understand the requirements of the appeal process. If you would like procedural
assistance, please call 360-664-9160 and your request will be directed to the appropriate person.

Interpreters and Reasonable Accommndaﬁt;ns

If a party or a necessary witness requires an interpreter, ‘or qualifies for reasonable
accommodation as an individual with disabilities, that person must notify the presiding officer at
least three weeks before the hearing or any other part of the proceedings for which they seek
assistance.
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SHB Nos. 10-007 & 10-008
March 17, 2011
Page 3

Further Information on the Appeal Process

Enclosed is an informational brochure about the Shorelines Hearings Board. This
information can also be found on our website at http:/www.eho.wa.gov. Also on our website
are The Environmental Hearings Office Handbook, Sample Forms, and prior Board decisions
(under EHO Decisions). The Board’s procedural rules are in the Washington Administrative
Code. .

If you have questions about any of the above, please call the Environmental Hearings
Office staff at 360-664-9160.

Sincerely,
oy
mo M. Pywon N
Kay M. Brown
Administrative Appeals Judge, Presiding
KMB/dj/S11-007 & 11-008
Enc.
Cec:  Don Bales, Ecology
Town of Hunts Point

CERTIFICATION

On this day, I forwarded a true and accurate copy of
the documents to which this certificate is affixed via
United States Postal Service postage prepaid or via delivery through
State Consolidated Mail Services to the attorneys of record herein.

I certify under pemalty of perjury under tie laws of the
state of Washington that the foregoing is true and correct.

DATED g4 m 17, Zwil ,at Tumwater, WA.

_ﬁmﬂ?—zr
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. Environiientsl HMnnés

Tumw_nter WA S!S_S_ﬂl

Board Members

Andrea McNamara Doyle, Chair
William H. Lynch, Member
Kathleen D. Mix, Member

1111 Ysr4él Rd; SW; Ste301°

SGHWAB UILLIRMSUN & W‘:’ATT

Web Addrass. hitp: )‘)'w_ww eho.wa.gov —t
E-Mail: eho@eho wa.gov

“Your Right To Be Heard”

Simon Kihia, Designee, Commissioner of Public Lands
Tim Farrell, Representative, Washirigton Association of Counties
Mary Alice Burleigh, Representative, Association of Washington Cities

Hearings Coordinator
Debbie Joblonski

Administrative Assistant
Robyn Bryant

«Mailinip address: : -
Environmental Hearmgs Ofﬁce
'PO Box 40903

Olymp:a WA 98504-0903

Administrative Appeals Judges
Phyllis K. Macleod
. Kay Brown

Secretary
Janet Buechler

This is your informal guide to your rights and responsibilities in an appeal. It is not exclusive and does not have force and effect of state law or
regulation. More detailed information is contained in the Washington Administrative Code WAC 461-08 and the Shorelines Management Act,
RCW 90.58. which can be accessed through the Environmental Heerings Office website: http://www.eho,wa.pov. For more detailed information,
please open up on the web page the Environmental Hearings Office Handbook and the Sample Forms. ALTERNATE FORMAT AVAILABLE
UPON REQUEST. '

| YOURRIGHT TO BEHEARD |

The Shoreline Management Act, (SMA)
Chapter 90.58 RCW, which was adopted
by a vote of the people, provides for the
management of development along the
state’s shorelines. Local government
administers and issues shoreline substantial
development, conditional use, and variance
permits, Approvals by local government of
shoreline conditional use and variance
permits must be reviewed by the State
Department of Ecology (Ecology), which
then issues the final decision. Local
government and/or Ecology can also issue
fines, which may include regu!amry orders
under the Shoreline Act.

The Shorelines Hearings Board (Board)
hears appeals (which are called petitions
for review) from these permit decisions,
and from those shoreline penalty orders
_;omtiy‘ issued by local government and
Ecology, or issued by Ecology alone,

The Board’s sole function is to give you,
and all other litigants in a disputed matter,
an opportunity for a full and complete
hearing, as promptly as possible, followed
by a fair and impartial written decision
based on the facts and the law,

The Shoreline Management Act created
this independent, quasi-judicial Board to
give you an opportunity to appeal a
shoreline permit or penalty. The Board is
an indepéndent agency, not affiliated with
any other state government, regulatory
agency, or local unit of government.

Three of the Shorelines Hearings Board
members are full time employees,
appointed by the governor and confirmed
by the senate, At least one member is an
attorney. The full-time members also serve
as the Pollution Control Hearings Board.
The three other members of the Shorelines
Hearings Board, who serve part time are:
(1) the State Land Commissioner or
designee, (2) a representative from the
‘Washington State Association of Counties,
and (3) a representative from the
Association of Washington Cities,

In petitions for review involving a single
family residence or certain structures
serving a single family residence, or in
other cases designated by the Chair of the
Board, the case may be heard by a panel of
three board members, at least one and not
more than two of whom shall be members
of the Pollution Control Hearings Board.

| DO YOU NEED AN ATTORNEY?

- An attorney may represent you, but the law -

does not require one. Consider this very
carefully before deciding to represent
yourself. The appeal process can be
complicated and significant rights may be
at stake, The hearings are conducted more
like court trials, instead of city council
meetings.

7. REVIEW: "

"WHEN TO FILE & BETrHoN FOR”

The deadline for filing your petition for
review with the board varies sccording to
the type of permit or government action
you are appealing,

. SHOREL PE S: If you are

appealing the grant, denial, or rescission of

a shorelines permit of any type, your
petition must be filed within 21 days of the

“date of receipt” as defined in RCW
43.21B.001. The “date of receipt” is the
trigger date for when the twenty-one day
appeal period begins to run. Itis important
to recognize that the “date of receipt™

varies according to the type of permit you

are appealing.
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If you want to appeal a local government’s
decision approving, denying, or rescinding
a substantial development or a local
government's denial of a variance or
conditional use, the “date of receipt” is
the date that the applicant receives written
notice from Ecology that it has received
the local government’s decision.

1f you want to appeal a conditional use or
variance permit which has been approved
by a local government, and either
approved or denied by Ecology, the “date
of receipt” is the date the local government
or applicant actually receives Ecology’s
written decision.

Where a project involves both a substantial
development and a conditional use or
variance permit, the latest applicable date
of receipt may be used in filing the petition
for review.

For example: ?

If you are appealing a substantial
development (either approved or denied)
and a locally approved conditional use or
variance permit, the “date of receipt” for
both permit appeals is the conditional
use/variance date; i.e., the date that
Ecology transmits its final decision or
order on the conditional use or variance
permit to the local government or
applicant.

However, if you arc appealing a
substantial development (either approved
or denied) and the local government denial
of a conditional use permit or variance.
permit, the “date of receipt” for both
permits is the date the local government or
applicant actually receives Ecology’s
written decision.

SHORELINE PENALTIES: If you are
appealing a penalty assessed against you,
your appeal must be filed with the board
within thirty (30) days of the date you
actually receive the penalty notice.

EOR ANY TYPE OF APPEAL: In
preparing any appeal for the Board, it is
important to refer to the statute that
authorizes the appeal, sets the appeal
deadline, and sets forth other requirements.
For shoreline permit appeals, please refer
to RCW 90.58.180. For shoreline penalty
appeals, please refer to RCW 90.58.210.

The original with
»  Shorelincs Hearings Board

Physical address:
. 1111 Israel Rd. SW, Ste 301
Tumwater, WA 98501

- Mailing address:
PO Box 40903
Olympia WA 98504-0903

Within seven days of filing any petition for
review with the Board pertaining to a
decision of local government the petitioner
shall SERVE copies of the petition on:

e State Department of Ecology, 300
Desmond Drive PO Box 47600
Olympia, WA 98504-7600

o State Attorney General, Ecology
Division, 2425 Bristol Court SW 2*
Floor., PO Box 40117, Olympla, WA
98504-0117

o the local government making the
decision.

The petition should also be served on:

» the permit applicant, if you are not the
applicant.

Service on all-parties shall b¢ by pérsonal
service or by ‘miil. Service by mail is
effective on.the date of mailing; however,
filing with the Board is only effective on
actual receipt by the Board.

. AP-137 _

’te]ephone. The Board members and
presiding officers act as judges and are not
allowed to hear from one side only.

- IF YOUR PERMIT HAS BEEN

oy 5w S APPEALED

Perhaps you have been granted a shoreline
development permit by local government,
but another party has appealed. You have
a right to defend the permit and are
automatically a respondent in the appeal
before the Board. All subsequent sections
in this publication apply to you as well as
to the petitioner.

When a pctit:on for review is filed, the
Board will .assign a date for hearing the
case. The Board’s calendar is crowded and
litigants have to wait their turn for a
hearing. The Board typically fakes'a site
visit of the permit site on the first day, If
more than one hearing day is required, the
hearing is likely to be continued in the
Board's office.

WHERE AND HOW.TOFILEA™
PETITION FOR-REVIEW'

No fee is rcquircd for filing an appeal.

Your-eppeal must be filed with EACH of
the following parties:

'You need to supply the Board, in writing,

with:

= A copy of local government's andfor
Ecology's final decision on the permit
(or a copy of the penalty order).

= A copy of the shorr:line permit
application.

*  Your name and address (mailing and
legal, if different) and, if ‘applicable,
the name and address of your
representative.

A daytime phone number.
A  brief statement why you are
appealing.

e  The relief you seek.

e A statement, signed by you or your
representative, attesting the content of
the petition is true.

Whenever you write to the Board, you have
to send a copy to the other parties, and
show this on your letter, such as by a "cc."
If you want to talk with the Board, the

other litigants should be present or on the

| THEPRE-HEARING CONFERENCE |

Soon after the appeal is filed, the pre-
hearing conference is scheduled with the
Presiding Officer. The conference is
usually held within 4-6 weeks of the filing
of the petition for review, and is generally
conducted by telephone. The scheduling
letter will provide you with a phone
number and pin cede for you to call in for
the pre-hearing conference at the
designated time. This conference is not for
the purpose of arguing your case, The
conference has three purposes: to discuss
interest in settlement, including use of the
Board’s no-cost mediation program, to
determine the legal issues, and to set a
schedule for prepanng the case for hearing
if settlement is not reached. Prior to the
pre-hearing conference each party is
required to submit a preliminary list of
legal issues, proposed witnesses and ~
exhibits. After the pre-hearing conference,
a written pre-hearing order will be mailed
to the parties. It will include.the hearing
date, the list of legal issues, hearing
preparation deadlines, and other important
procedural information.




CAN THIS DISPUTE BE SETTLED? |

Litigation is time and energy-consuming
for the parties. Each party needs to think
about possible compromise. For settlement
to be reached, each side needs to offer
something. Parties are encouraged to begin
settlement talks, without waiting for Board

participation. *

The Board elso has a no-cost mediation
program to assist parties in reaching
settlement. It is a voluntary program
offered to the parties without charge. All
parties must agree to mediate before a
mediation can be scheduled. A traified
Administrative Appeals Judge will work
with the parties to resolve the case,

If the parties settle directly or through
mediation, a written document containing
the seftlement terms will ultimately be
signed by all, and filed with the Board,
which will dismiss the appeal if the
settlement conforms to the law,

BEFORE THE HEARING |

Before the hearing you will want to
prepare. You have the right to review the
agency's file of their decision. Contact it to’
arrange a time and place to see the file.

You and the other parties have the right to
find out in” advance what witnesses and
other evidence will be used at the hearing.
This may be provided to you without
formal procedures, such as by telephone,
email, regular mail, or by looking at public
records. If done formally, this discovery is
best accomplished with the assistance of a
lawyer. Examples of formal discovery are:
Deposition-guestioning witnesses before
the hearing, under oath with & court
reporter present. Interrogatory-presenting
written questions to the other side. There
are formal rules applying to discovery.
Thése are describéd or referenced in the
Board’s regulations.

MOTIONS. ~ *. |

Any party may file a motion. A motion is
a request by one of the parties asking the
Board, or the Presiding Officertoruleon a
particular issue,

A motion may be dispositive or non-
dispositive. A dispositive motion may be
based on an issue or issues, or the whole
case. A non-dispositive motion is 2
request for relief, which does not decide an
issue or issues or the whole case. An
example of a non-dispositive motion is a

motion in limine. A motion in limine asks
the Board, in advance of the hearing to
exclude certain evidence. Dispositive
motions are decided by the full Board. An
example of a dispositive motion is a
motion for summary judgment. A motion
for summary judgment is typically based
on swormn statements of fact from a person
haying personal knowledge of the facts
alleged. A sworn statement may be either
a declaration or an affidavit. An example
of a declaration may be found on our
website at http://www.cho.wa.gov. After
you have opened to the home page, click
on the “Forms” button on the Jeft side of
the page then on “EHO Samples and
Forms.”

A declaration or affidavit may also identify
and attach documents as exhibits. This is
the format of the declaration contained in
the sample forms on the website,
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need only supply an original end one copy
of the pleadings to the Board.

HEARING , |

. 7, Disposifive Motions- . .~ .

The scheduling of dispositive motions is
set forth in the pre-hearing order.  Please
file with the Board an original and

sufficient copies of the dispositive motion

for each Board member and the Presiding
Officer, if the Presiding Officer is not a
Board member. A copy should be served
simultaneously on the date the motion is
filed, on each party in the case,

Any party opposing the motion will
typically have 14 days from the day it
received the motion, to file an original and
the requisite copies of a response with the

- Board, and serve a copy on each of the

other parties. The moving party generally
will have 10 days from the date it receives
the response, to file an original and the
requisite copies of a reply with the Board,

and serve a copy on each of the other-

parties. Any party may request an oral
hearing from the Presiding Officer on the
motion. The Presiding Officer determines
whether to grant or deny the request. If the
request is granted, the parties will typically
personally appear and present their oral
argument to the Board at its hearing room
in Tumwater, Washington.

u Non-dispositive Motions - !I

The deadlines for responding and replying
to non-dispositive motions will generally
be shorter than the above deadlines for
dispositive motions. Additionally, most
non-dispositive ‘motions will be reviewed
and decided solely by the Presiding
Officer. In those situations, the parties

At the hearing, it is important to be on
time. A party’s failure to appear may
result in default.

You will .have your full opportunity to
present your side of the case, but there is a
judicial procedure to be followed, so all
sides can be heard in an orderly manner.

The Presiding Officer for the Board

manages the proceedings. A court reporter °

will record what is said. The petitioner
usually has the obligation to present its
case first. Then, the respondent will
present its case. In a penalty case, the
agency assessing the penalty is required to
present its case first, "

Each side has the right to make an opening
statement, briefly outlining what * its
evidence will be. After the opening
statements, the parties with the burden of
proof will present its evidence. In a
penalty or regulatory action, the agency has
the burden of proof and will call witnesses
first. In a permit appeal, the sppealing
party has the burden of proof and presents
its witnesses first at the hearing. Next, the

Board and parties may conduct a site visit '

Parties are  requested to  limit
communication with the Board during the
site visit. It is appropriate to point out
physical landmarks, to help the Board later,
at the hearing, but a court reporter is not
present during the site visit, and it is not the
time to present evidence or argue your

. case.

After the site visit, we return to the hearing,
Witnesses who are swom to tell the truth,
testify from their personal knowledge in
response to questions from the party calling
them to testify. After this direct
testimony, thie-witness answers questions
asked by the other parties during "cross-
examination.” The Board members may
also ask questions.

Persons essential to your case need to be
present at the hearing to testify as
witnesses. The "hearsay” rule prevents you
from testifying for them or relating what
they know or what they have said. Parties
with important knowledge are to be sworn
and testify themselves.

Exhibits, such as letters, maps, etc. may be
offered as evidence. Before the hearing,
number your exhibits and prepare an
exhibit list. At the hearing, you will need
to have the original and copies for each
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member of the Board, the Presiding
Officer, if not 2 Board member, and for the
otherr parties. If you have multiple
exhibits, please place them in a binder.

After all the evidence has been presented,
litigants can summarize their arguments in
closing statements. The record is then
closed and the hearing ends.

" THE BOARD'S DECISION~ "~ |

The Board will deliberate on the testimony,

exhibits, and final arguments, before
issuing a written decision.

The written decision called "Findings of
Fact, Conclusions of Law, and Order" is
prepared and mailed to all litigants, With
certain exceptions, decisions on cases must
be issued within 180.days of the filing date.
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YOU MAY APPEAL THE FINAL -
ORDER * "

The Board's decision may be appealed to
superior court within 30 days from the date
the ORDER is mailed, or you may file a
petition with the Board for a
reconsideration within 10 days of the
mailing of the ORDER. You may appeal
the Board’s final actions on a petition for
reconsideration within 30 days from the
date the order is mailed. Please note, if the
Board fails'to act on the petition within 20
days'of its-filing;"it"is de¢med denied. In
certain cases raising urgent statewide or
regional issues or involving significant
precedential matters, a procedure for direct
review* by ‘the¢ Court of Appeals may be
available.

|+ FREQUENTLY USED.TERMS - °. |

BOARD: The Washington State
Shorelines Hearings Board,
DISMISSAL: Dismissal is an order

entered by the Board terminating the
appeal, canceling the hearing, and ending
the Board’s consideration of the case,

DISPOSITIVE MOTION: Motions

. ‘concerning matters that are central to the

case (such as a motion for summary
judgment or a motion to dismiss) are called

. “dispositive” motions because they can

“dispose of” (or end), all or part of the
appeal.

ECOLOGY: The Washington State
Department of Ecology.

INTERVENOR: A third parly asking to
be heard in an appeal.

PARTY: A person who is an appellant,
respondent, or intervenor.

PERSON: An individual, partnership,

. .corporation, association, organization,
govenmental subdivision, agency, or
entity of any character.

PETITION FOR REVIEW: An appeal of
& shoreline permit decision by Ecology or
the local government, or an appeal of 2
civil penalty issued by Ecology, or jointly
by Ecology and the local government.

PETITIONER: A person or entity.

bringing the appeal.

PRESIDING OFFICER: A member of
the Board or an Administrative Appeals
Judge who is assigned to conduct a
conference or hearing by the chair or vice-
chair.

RESPONDENT: A person or entity on the
other side of the dispute from the
petitioner.

SHORELINES OF THE STATE:
Includes saltwater areas of the state,
reservoirs, streams with more than 20 cubic
feet per second of mean annual flow, lakes
equal to or greater than 20 acres in size,
and their associated wetlands. .
STIPULATION: An agreement between
the parties.

SUBSTANTIAL DEVELOPMENT: Any
development where the total cost or fair
market value is greater than $5000, or
which materially interferes with the normal
public use of the water or shorelines of the
state.

The Environmental Hearings Office does
not discriminate in employment or any of
its services against persons with
disabilities, and will make reasonable
accommodations for any citizen who needs
assistance to participate in our hearings or
other activities. At least 10 days advance
notice is needed to provide special
accommodation services, If a party ora
witness requires an interpreter, or qualifies
for rtcasonable accommodations, that
person shall notify the presiding officer at
least three weeks before the hearing or
situation for which assistance is needed.
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7y approacﬁ theaBoard i requestu med:anon z
b il

l\iot all cases ‘are gooa cand.;dates *for: medlanong B
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+ Do you have the support of your organization to_

_ explore possible mediatiori? Do they understand .

‘the implications of such an effort?.

+ Ask yourself the same questions reaardmg the

other partres

- Procedures .. . ..

The procedures governing each mediation will vary
depending upon the circumstances of the cése and the
complexity .of issues and parties: In most cases the
parties: will  be: expected .to be represented: at the
mediation by all’ _persons  necessary - to .reach an
agreement. Mediation is presented as an opportunity
to resolve as many issues as poss1b!e in the action.

" To accomplish that, each. party must bring every -

person to the mediation who must approve any

substantive decision in the litigation, or send persons

who are fully authorized to .bind the party. : Parties
will need to consider well in advance of the mediation
who can best represent them and avaluate the case in
some. deta:l .

Most med_latlons.will begin with opening remarks by

the parties outlining their views of ghe‘_ropic’s to. be
discussed, some-background on the’ facts, and their

goals for the process A combination of joint sessions.

and meetings between-thé mediator and one side

(caucuses) may follow until’ agreement is reached or .

further efforts appear futile.

Confidentiality

All discussions at the tﬁediation, iricluding any J

statement made by any party, attommey or other
participant, shall, in all respects, be privileged and not

reported; recorded, placed in .evidence, used for

1mpeachment, made known to.the Board or construed
" for any purpose as an admission. No party shall be
bound by anything done or said at the conference

unless,a seftlement is reached, in which .event, the’
agreement upon a settlement shall be reduced to’

wntmg and shall be blndmg upon all parties to that

Corm:ck Gerald W.,
Mediated Nego!mt:ons A checklist for the Potential
Participant.”  Canadian_Environmenal Mediation
Newsletter, York Umversﬁy, Toronto, Volume 3, No.
1, 1988, pp. 7- 9 . -

“Where, When & How to Use’

Environmental Hearings Office :

agreement. 'Washingtan Court Rules regarding the -

confidentiality of settlement discussions will apply to™ "+ 3"

all.discussions during a mediation. Also, since the.ex:
parte contact rules generally applicable to decision.
makers are not applicable to mediations, you may
direct .questions t¢ the mediator before, during or
after a mediation session. '

a _Settlement Agreements ;

In mediation, parties have greater control of the
decision making process and maximum flexibility in
developing a .resolution addressing all ' parties’
interests. . Settlement agreements: resulting from a
mediation will-be presented-to the Board for approval’
in connection with. dismissal of the case. If an .
agreement violates state law it will not be approved, -
but otherwise the dismissal wﬂl be granted.”

; . . Benefits

* The Board hopes that this mediation process will help |

parties to reach more creative and flexible outcomes. .
than they might achieve in. litigation and at’ -
considerably less expense and delay. The. medlators‘
will work: with the parties. to tailor, the ‘medxanon‘
process to the parhcu!ar dispute. ,
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CERTIFICATE OF SERVICE

L hereby certify that on the 22™ day of April, 2011, I caused to be served the

foregoing Declaration of Aaron M. Laing in Opposition to Respondent WSDOT's Motion to

Dismiss on the following parties at the following addresses:

Marianne K. Jones

Jones Law Group

11819 NE 34™ Street

Bellevue, WA 98005-1235

Fax: 425.576.9898

Email: mlaw@joneslawgroup.com
Attorneys for Peter Powell and Patrick A.T.
Jones

Margaret J. King

Michael Kenyon

Kenyon Disend PLLC

11 Front Street South
Issaquah, WA 98027-3820
Fax: 425.392.7071

Email: margaretk@kenyondisend.com;
MIKE@kenyondisend.com

Attorneys for Town of Hunts Point

Laura J. Watson
Attorney General’s Office

Deborah L. Cade
Office of the Attorney General

2425 Bristol Court SW 7141 Cleanwater Drive SW

Olympia, WA 98502-6003 Olympia, WA 98501

Fax: 360.586.6760 Fax: 360.586.6847

Email: ecyolyef@atg. wa.gov; Email: DeborahC@atg.wa.gov;
laura.watson(@atg.wa.gov; tpcef@atg.wa.gov; tiffanyg@atg.wa.gov
tanyar(@atg.wa.gov Attorney for Washington State Department
Attorney for State of Washington — of Transportation

Department of Ecology

Administrative Appeals Judge Kay M.
Brown

Environmental Hearings Office

PO Box 40903

Olympia, WA 98504-0903

Phone: (360) 664-9160

Fax: (360) 586-2253

Email: "eho@eho.wa.gov
ALSO VIA FACSIMILE & US MAIL

11177
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MLl
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CERTIFICATE OF SERVICE - 1

PDX/122937/178984/AA1./7397249.1
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U.S. Postal Service, ordinary first class mail
U.S. Postal Service, certified or registered mail,
return receipt requested

hand delivery

facsimile

electronic service

other (specify)

LI TT 1T

@%‘é J&C&ng’ég/

Kristi Richards -

CERTIFICATE OF SERVICE - 2

PDX/122937/178984/AAL/7397249.1
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JUN G S 2011
SCHWABE, WILLIAMSON & +,

SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

PETER POWELL; PATRICK A. T. JONES;
FAIRWEATHER BASIN BOAT CLUB, .
INC., SHB NOS. 11-007 & 11-008
(Consolidated case)
Petitioners,
ORDER GRANTING SUMMARY

V. JUDGMENT TO WASHINGTON STATE
DEPARTMENT OF TRANSPORTATION
TOWN OF HUNTS POINT;
WASHINGTON STATE DEPARTMENT
OF TRANSPORTATION; ECOLOGY,

Respondents.

Peter Powell, Patrick Jones, and Fairweather Basin Boat Club (collectively Petitioners)
filed petitions for review of the Town of Hunts Point (Town) and Washington State Department
of Ecology’s (Ecology) approval of a Shoreline Substantial Development Permit (SSDP) and
Shoreline Conditional Use Permit (SCUP) for part of the construction of the SR 520 Eastside
HOV Project. Washington State Department of Transportation (WSDOT), the applicant on the
project, is moving to dismiss the petitions based on their argument that the appeals were
untimely. The Board considering this matter was comprised of Andrea McNamara Doyle, Chair,
William H. Lynch, Kathleen D, Mix, Peter Philley, and O’Dean Williamson, Administrative |
Appeals Judge Kay M. Brown presided for the Board,

In rendering its decision, the Board considered the following submittals:

1. Pctcrl Powell and Patrick A.T. Jones, Petition for Review, with attachments;

2. Fairweather Basin Boat Club, Inc’s Petition for Review with attachments;

ORDER ON SUMMARY JUDGMENT
SHB Nos. 11-007 & 11-008
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3. WSDOT’s Motion to Dismiss Petitions for Rcviev} and Declaration of Scott White,
with attachments;
4, Petitioners’ Joint Response in Opposition to Respondent WSDOT’s Motion to
Dismiss Petitions for Review, Declaration of Aaron M. Laing in Opposition to.
Respondent WSDOT’s Motion to Dismiss with attached Exhibits A through L, and
Declaration of Ken L. Fisher in Opposition to Respondent WSDOT’s Motion to
Dismiss with attached Exhibits A. through C; and,
5. WSDOT’s Reply in Support of its Motion to Dismiss Petitions for Review
Based upon the records and files in the case, the evidence submitted, and the written legal
arguments of counsel, the Board enters the following decision.
BACKGROUND

WSDOT applied to the Town for a SSDP and SCUP, which it needed for construction of
the SR 520 Eastside HOV' Project (Project). The Town approved the SSDP and SCUP in a
single decision on February 2, 2011, The Town then forwarded the decision to Ecology.
Ecology issued two separate permit letters dated February 15, 2011. Ecology approved the
SCUP with additional conditions, and acknowledged receipt of the SSDP. Powell and Jones,
Petition for Review, attached Feb. 15, 2011 letter on SSDP; White Decl., 113, 4, and attached
February 15, 2011 letter on SCUP.

Ecology sent the SSDP and SCUP letters by electronic mail (e-mail) to WSDOT Scott
White on February 15, 2011. WSDOT confirmed receipt of the permits in a reply e-mail. On
the same day, Ecology also sent the SSDP and SCUP letter decisions by separate e-mail to Town
Planner Mona Green. On Febiuary 24, 2011, the Town forwarded the SSDP and SCUP letters to

the Petitioners. Laing Decl.,, Exs. C, D, E, and F; White Decl., §3,4.

ORDER ON SUMMARY JUDGMENT
SHB Nos. 11-007 & 11-008
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The Petitioners filed their petitions for review at the Shorelines Hearings Board on March
14,2011. WSDOT moves for dismissal’ of these consolidated appeals on the basis that the
Petitioners filed their petitions late, and therefore the Shorelines Hearings Board does not have
jurisdiction.

ANALYSIS

A. Summary Judgment Standard

Summary judgment is a procedure available to avoid unnecessary trials on formal issues
that cannot be factually supported and could not lead to, or result in, a favorable outcome to the
opposing party. Jacobsen v. State, 89 ' Wn.2d 104, 108, 569 P.2d 1152, 1155 (1977). The party
moving for summary judgment must show there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law, Magula v. Benton Franklin Title Co.,
Inc., 131 Wn.2d 171, 182, 930 P.2d 307, 313 (1997). A material fact in a summary judgment
proceeding is one affecting the outcome under the govéming law. Eriks v. Denver, 118 Wn.2d
451, 456, 824 P.2d 1207, 1210 (1992).

The trier of fact must construe the evidence and consider the material facts and all
reasonable inferences therefrom in the light most favorable to the nonmoving party. Weatherbee
v. Gustafson, 64 Wn. App. 128, 131, 822 P.2d 1257 (1992). If the moving party is a Respondent

and meets this initial showing, then the inquiry shifts to the party with the burden of proof at

'WSDOT calls their motion 2 motion to dismiss. However, because factual materials outside of the
pleadings are relied upon, the motion will be treated as one for summary judgment and disposed of as
provided in Civil Rule 56.

ORDER ON SUMMARY JUDGMENT
SHB Nos. 11-007 & 11-008
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trial, If, at this point, the non-moving party fails to make a showing sufficient to establish the
existence of an element essential to that party's case, and on which that party will bear the burden
of proof at trial, then the trial court should grant the motion. Young v. Key Pharmaceuticals,
Inc., 112 Wn.2d 216, 225, 770 P.2d 182, 187 (1989).
Here, the Board concludes that there are no contested issues of material fact, and
therefore the Board may appropriately decide this matter on summary judgment.
B. Timeliness
The Shoreline Management Act (SMA) sets out the time period for an appeal of a SSDP
and SCUP to the Shorelines Hearings Board. RCW 90.58.180(1)? states:
Any person aggrieved by the granting, denying, or rescinding of a permit on shorelines of
the state pursuant to RCW 90.58.140 may, except as otherwise provided in chapter
43.21L RCW, seek review from the shorelines hearings board by filing a petition for
review within twenty-one days of the date of receipt of the decision as provided for in
RCW 90.58.140(6).

RCW 90.58.140(6) states:

With regard to a [shoreline substantial development permit], "date of receipt" as used
herein refers to the date that the applicant receives written notice from the department
that the department has received the decision. With regard to a permit for a variance or a
conditional use, "date of receipt" means the date a local government or applicant receives
the written decision of the department. . . For the purposes of this subsection, the term
"date of receipt" has the same meaning as provided in RCW 43.21B.001.

RCW 43,21B.001 defines “date of receipt” as:
() Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date can be proven by a
preponderance of the evidence. The recipient's sworn affidavit or declaration indicating

? The Legislature amended both RCW 90.58.140 and RCW 90.58.180 in the 2011 session. See 2011 Wash, Laws,
Ch. 277 §§3, 4. These changes are not effective until July 22, 2011, .

ORDER ON SUMMARY JUDGMENT
SHB Nos. 11-007 & 11-008
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the date of receipt, which is unchallenged by the agency, shall constitute sufficient
evidence of actual receipt. The date of actual receipt, however, may not exceed forty-five
days from the date of mailing.

The Pollution Control Hearings Board, in a recent decision, concluded that the date of
actual receipt is the controlling date if it can be established. Central Washington Asphalt, Inc. v.
Washington State Department of Ecology, PCHB No. 10-122 (Order Granting Summary
Judgment, April 15,2011). Only if the date of actual receipt cannot be established, can the
alternate date five days after mailing be allowed as a surrogate. In this case, therefore, the key
question is when either the applicant or the local government actually received the decisions
from Ecology.

Here, it is undisputed that WSDOT, the e;pplicant on the project, received both the SSDP
and SCUP permit letters from Ecology on February 15, 2011, by e-mail. Therefore, if February
15, 2011, is considered the “date of receipt,” Petitioners would have had to file their Petitions for
Review within 21 days of February 15, 2011, which would be March 8, 2011, to be timely. The
actual date of filing was March 14, 2011, so the petitions for review were late.

Petitioners’ primary argument for timeliness is that delivery by e-mail was not an
acceptable method for Ecology to deliver the decisions to WSDOT. They base their argument on
the fact that electronic service is not authorized under the Superior Court Civil Rules, the
Administrative Procedures Act, or the Shorelines Hearings Board’s rules of procedure, absent an
express agreement from the recipient. But this argument by analogy is not persuasive. Delivery
of a shoreline permit decision to an applicant is not subject to the type of formal service

obligations applicable to litigation under the Civil Rules, the APA, or the Shorelines Hearings

ORDER ON SUMMARY JUDGMENT
SHB Nos. 11-007 & 11-008
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Board’s rules of procedures, and Petitioners provide no authority for why we should read such a
requirement into the SMA. when it is plainly not there.?

An additional problem with Petitioners’ argument is that any objection to the method of
transmittal* of the decision to WSDOT would have to come from WSDOT itself. Here, WSDOT
affirmatively accepted the transmittal by e-mail with a return electronic mail stating “This e-mail
is [to] confirm receipt of this permit.” Laing Decl., Ex. C. WSDOT’s compliance manager for
the project submitted a declaration in support of WSDOT’s motion to dismiss, stating that he
received a copy of the two permit decisions on February 15, 2011, White Decl,, 193, 4. There
can be no dispute that WSDOT actually received the permit decisions on February 15, 2011,

The answer to the question of when the Town received the permit documents, or whether
they had any objection to receiving the decisions by e-mail, is not as straight forward. Ecology
e-mailed the Town Planner Mona Green the two decisions on February 15, iOl 1. Laing Decl.,
Ex. D. Petitioners argue that the e-mail was sent o Mona Green’s private e-mail address, that
Mona Green was not the Town Administrator and therefore not the correct person to receive the
transmittal of the decisions for the Town, an_d that the e-mail was sent after hours. There is.
nothing in the record on summary judgment from the Town regarding their receipt of the permits

on February 15, 2011. However, the date the Town received the permits is not material to this

? Petitioners’ reliance on RCW 43,21B.001 is misplaced, as the Board’s definition of “date of receipt” does not, as
Petitioners contend, purport to prescribe that mailing is the exclusive means of transmitting a shoreline permit
decision. Rather, it merely provides two alternative ways of fixing the date of receipt, one of which is based on
when the decision was mailed, and the other besed on when it was actually received without regard to how it was
transmitted.

2 Ec.ology’é shoreline management rules provide the following definition of “transmit.” "Transmit" means to send
from one person or place to another by mail or hand delivery. The date of transmittal for mailed items is the date that
the document is certified for mailing or, for hand-delivered items, is the date 'of receipt at the destination. WAC
173-27-030(16). None of the parties address this rule in their briefing.

ORDER ON SUMMARY JUDGMENT
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motion because RCW 90.58.140(6) states the appeal period begins to run based on receipt by the
applicant or the local government,’

The result under the statutes is clear; the appeal period began to run when WSDOT
actually received the permits from Ecology on February 15, 2011, albeit by e-mail, and ended 21
days later on March 8, 2011. The petitioners’ did not file until March 14, 2011, and therefore
they were not timely.

C. Fairness

Petitioners argue that dismissal of their appeal is unfair and contrary to the purposes of
the SMA, and therefore the Board should rely on the docirine of equitable tolling to avoid this
result. While the Board agrees with Petitioners that the result here is unfortunate, the Board does
not think it is unfair or inconsistent with the purpose of the SMA.

A primary purpose of the SMA is to protect the shorelines of this state. Buechel v. State
Dept. of Ecology, 125 Wn.2d 196, 203, 884 P.2d 910, 915 (1994). To achieve this end, the SMA
is unusual in that it provides by statute an automatic stay of all construction until the appeal
period has run, or if an appeal is filed, until all review proceedings befbxe the Shorelines
Hearings Board are temlinated. RCW 90.58.140(5). As described by this Board in R.J. Brooks
v. City of Issaquah, SHB No. 89-1 (Order Affirming Motion to Dismiss, March 28, 1989).

[Aln appellant, without the necessity for posting a bond or doing more than making his

objections known, can stop a project in its tracks for a considerable time solely as a
procedural matter.

3 In fact, for the SSDP, the only irigger for starting the appeal period running is receipt by the applicant of notice
from Ecology that Ecology has received the local government’s decision on the SSDP. See RCW 90.58.140(6).
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To balance this aggressive stay provision, there is also a need for a bright line

; establishing when the appeal period starts and ends. Id. Here, the bright line established by the

statute is 21 days from the date of receipt by the applicant or the local government. The 21-day
period began to run on February 15, 2011, and ended on March 8, 2011, The Petitioners
received copies of the decisions on February 24, 2011, 12 days before the end of the appeal
period. It was incumbent on the Petitioners to take action to protect their oppor'tmﬂty to appeal.
They failed to do so until March 14, 2011, twelve days after receiving copies of the decisions
and six days after the end of the appeal period. It is not unfair to conclude that the Petitioners
missed their opportunity to have this matter reviewed by the Board.

- Petitioners argue that the Board should apply the principles of equitable tolling and deny
WSD‘E’T’S motion to dismiss. Even if the Board could exercise this type of authority, this is not |
a situation where it would choose to do so. To meet the requirements for the exercise of
equitable tolling, there must be evidence of bad faith, deception, or false assurances by the
defendant and the exercise of diligence by the plaintiff. Thompsor v. Wilson, 142 Wn. App. 803,
814, 175 P.3d 1149, 1154 (2008). Here, taking all of the facts in Petitioners’ favor as required
on a summary judgment motion, there has been no evidence offered of bad faith, deception, or
false assurances bj; WSDOT. The fact that Ecology communicated its decision by e-mail to the
applicant and the local government on the same day, and then relied on the local government to
communicate the decision to the petitioners, is not evidence of bad faith. See WAC 197-27-200
(3)(zequiring local government to provide timely notice of Ecology’s decision to interested

persons). Further, the Petitioners have not satisfied the second prong of the test, exercise of
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diligence by the party advocating for the application of equitable tolling. There is no evidence in
the record that the Petitioners made any inquiries prior to receiving the e-mail from the Town on
February 24, 2011, regarding whether or when Ecology had acted, nor did this e-mail trigger any
inquiries from them regarding the appeal period.

The Petitioners had notice in sufficient time to protect their opportunity for review by the
Board. They failed to do so. Therefore, the Board lacks jurisdiction to hear this appeal.

Based on the above analysis, the Board enters the following order:

ORDER

WSDOT’s motion to dismiss is granted and this consolidated appeal is dismissed with

prejudice.

SO ORDERED this_ 7% _ day of ('Zw , 2011,

SHORELINES HEARINGS BOARD

%REA MCNAMARA %YLE, CHAIR

(il W 2 S

WILLIAM H. LYNCH, Member

Kbt > ML

KATHLEEN D. MIX, Membef

See Partial Dissent

PETER PHIZLEY, Member ~ -
y y Mm

O’DEAN WILLIAMSON, Member

k < Fee fl
Kay M. Brown
Administrative Appeals Judge
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RECRIVES
JUN 0 9 2011
SCHWABE, WILLIAMSON & yyy;

SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

PETER POWELL; PATRICK A. T. JONES;
FAIRWEATHER BASIN BOAT CLUB,

INC., SHB NOS. 11-007 & 11-008
(Consolidated case)
Petitioners,
PARTIAL DISSENT
V.
TOWN OF HUNTS POINT;,

WASHINGTON STATE DEPARTMENT
OF TRANSPORTATION; ECOLOGY,

Respondents.

Although I agree with the majority that the shoreline substantial development permit
(SSDP) issued by the Town of Hunts Point (the Town) should be dismissed, and I agree with
them that the principles of equitable tolling do not apply, I disagree with my colleagues that the
Washington State Department of Transportation’s (DOT’s) “Motion to Dismiss Petitioners for
Review” (DOT’s Motion to Dismiss) should be completely granted. I would deny that portion
of DOT’s Motion to Dismiss involving the conditional use permit (CUP) issued by the
Department of Ecology (DOE). Therefore, I pa:rﬁf;lly dissent.

Summary

I agree with the majority of the Board that the Petitioners failed to timely appeal the

Town’s issuance of the SSDP within twenty-one days of DOT’s actual receipt of mailed notice

from DOE that DOE had received notice that the Town had issued the SSDP.
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However, I disagree with the majority that the Petitioners failed to timely appeal the
CUP. 1disagree that the DOE was authorized to notify the permit applicant, DOT, by email of
its decision to approve the CUP. Instead, I believe DOE was required to notify DOT by mail of
itg decision to approve of the CUP.

Although it is undisputed that DOT never received a mailed version of DOE’s CUP
approval letter, it is disputed that DOE actually sent its CUP approval letter by mail to DOT.
Because the parties dispute a material fact, I would deny the CUP portion of DOT’s Motion to
Dismiss. '

Alternatively, assuming that DOE did mail its CUP approval letter to DOT on the date
specified, I would conclude that the Petitioners nonetheless timely filed an appeal of the CUP.
Finally, it is undisputed that DOE’s CUP approval letter was both sent by mail to the Town and
received by the Town. The Petitioners timely appealed the CUP within twenty-one days of the
Town’s actual receipt of the mailed CUP approval letter.

Chronological History
1) On January 20, 2011, the Town’s hearing examiner concluded public hearings on DOT’s
two permit applications. ‘“Petitioners’ Joint Response to WSDOT’s Motion to Dismiss Petition
for Review” (Petitit;ners’ Response Brief) at 3, line 6 and “Declaration of Ken L. Fisher in

Opposition to Respondent WSDOT’s Motion to Dismiss” (the Fisher Declaration) at 3,

paragraph 4.
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2) On February 2, 2011, the Town’s hearing examiner approved both DOT’s SSDP and
CUP applications and forwarded them to DOE. The DOT Motion to Dismiss, at 2, line 7 and
attached Declaration of Scott White (White Declaration), at 2, paragraph 2.
3) On February 7, 2011, DOE received the approved permits from the Town. See February
15,2011, DOE CUP approval letter from Geoff Tallent attached to White Declaration; see also
February 15, 2011, SSDP receipt letter from Geoff Tallent attached fo the Petition for Review.
4) On February 15, 2011, Geoff Tallent, Section Manager for DOE’s Shoreline and
Environmental Assistance Program, drafted a letter (the CUP approval letter) addressed to
Scott Whi’é at DOT regarding CUP No. 147. Mr. Tallent informed DOT that its CUP had been
approved subject to three conditions. Tallent did not refer to the SSDP at all within this letter.!
The leter indicated “By certified mail” and including a lengthy tracking number, the last four
digits ending in -2225.2 Attachment to White Declaration. Mr. White is DOT’s “regulatory
compliance manager” for the State Route (SR) 520 Bridge Replacement and HOV Program.
White Declaration, at 1, Paragraph 1. In response to Interrogatory No. 7, DOE’s attorney
indicated that:

Ecology transmitted the [CUP approval] decision by U: S. Mail and email on February

15, 2011 to:

! In other Shorelines Hearings Board cases DOE has both acknowledged receipt of a local government’s SSDP and
announced its CUP decision in the same letter. In this case, DOE elected well within its discretion to issue two
letters, one for each permit,

2 During oral argument, DOE disclosed that it routinely sends official notice by certified mail. The beauty of that
form of transmission is that anyone can track on-line the date of delivery of that piece of mail as long 2s the tracking
number is known.
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a) Scott White, Exhibit H to Laing Declaration, at 16.

In response to the question “Any confirmation you received that the person(s) to whom
you transmitted such notice received such notice,” DOE’s attorney responded:

¢)  Email confimmation and return receipt confirmation.

DOE’s response also indicated that Mona Green was copied by US mail. Exhibit H to
Laing Declaration, at 16. Furthermore, Mr. Tallent verified under oath that he believed DOE’s
interrogatory answers to be true. Exhibit H to Laing Declaration, at 25.

However, the United States Postal Service (USPS) “Track and Confirm” f;}rn; for
document -2225 indicated:

There is no record of this item.

Furthermore, Ken Fisher declared that “... there is no reco;'d of this letter having been
sent or received.” Fisher Declaration, at 3, line 4. Fisher also declared that:

... There is no record that WSDOT received the mailed copy letter from Ecology that

approved Conditioned Shoreline Conditional Use Permit 147. Fisher Declaration, at 3,

Paragraph 5.
5) Also on February 15, 2011, Mr. Tallent sent a second Ietter to Mr. White at DOT
regarding SSDP No. 485 (the SSDP receipt letter) notifying DOT that DOE had received the
Town’s SSDP and stating:

On February 7, 2011 the Department of Ecology received notice that Hunts Point
approved your application for an SDP.

This letter also indicated “By certified mail” and listed a tracking number ending in -

3328. Attachment to Petition for Review.
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6) At 4:56 p.m. on February 15, 2011, David Radabaugh, 2 DOE Regional Shoreline
Planner identified by Scott White as the DOE permit reviewer, sent an email to White at DOT
presumably attaching both of Mr. Tallent’s letters. The relevant portion of Radabaugh’s e-mail
stated: |
The purpose of this e-mail is to provide you notice of the Department of Ecology
approval of Shoreline Conditional Use Permit 147 and Shoreline Substantial
De\_!elo?ment P-ermit 485, Your email receipt of this email will start the 21 day appeal
period.” [Bolding added.]
Attaohment to Declaration of Scott White and Exhibit C attached to “Declaration of
Aaron M. Laing in Opposition to Respondent WSDOT’s Motion to Dismiss” (the Laing
Declaration). See also White Declaration, at 2, paragraph 3.
)] At 5:04 p.m. on February 15, 2011, DOE’s Radabaugh sent an email to Mona Green that
presumably included both Tallent’s CUP approval letter and his SSDP receipt letter of the same

date. Exhibit D attached to Laing Declaration. Although sent to what appears to be her personal

3Unlike with a CUP, DOE is not required to review a SSDP for compliance. Instead, local governments are simply
required to submit an issued SSDP to DOE. See WAC 173-27-130. See also Interrogatory No. 8 in which DOE's
attorney responded:

Ecology objects to this interrogatory because it erroneously assumes that Ecology issued or approved the
substantial development permit. In fact, Ecology does not have an approval role for substantial
development permits, Instead, Ecology provides written notice to the applicant that it has received the
Jocal government's decision on the substantial development permit. Exhibit H to Laing Declaration, at 16-
17,

Therefore, despite Mr. Radabaugh’s email to the contrary, I assume that DOE approved only the CUP. My
conclusion is consistent with RCW 90.58.140(10) and the fact that Mr. Tallent’s CUP approval letter explicitly
indicated that DOE had approved the CUP while his SSDP receipt letter explicitly indicated only that DOE had
received the SSDP. Therefore, Mr. Radabaugh’s email was incorrect in stating that DOE also *“approved” the SSDP,
See also White Declaration, at 2, Paragraph 3 where Mr. White alse indicates that “... Ecology chose to issue two
separate permits...”
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email address, Ms. Green is a Town employee and planner. See Laing Declaration, at 2,
paragraph 5 and Petitioners’ Response Brief, at 4, line 5.°

8) At 5:08 p.m. on February 15, 2011, DOT’s White sent an email to Radabaugh at DOE
confirming receipt of “this permit.” Attachment to White Declaration and Exhibit C to Laing
Declaration.

) On February 16, 2011, DOT received the certified letter that had been mailed by DOE
with tracking number ending in -3328. Exhibit B to Fisher Declaration. Mr. Fisher’s
Declaration indicates that this mailing contained the second February 15, 2011, the SSDP receipt
letter from DOE. Fisher Declaration, at 2, paragraph 3. A copy of the SSDP receipt letter was
attached to the Petition for Review filed in this case.

10)  On February 23, 2011, Ms. Green, the Town’s planner, forwarded an email to Jack
McKenzie, the Town’s Administrator, containing DOE’s two February 15, 2011, letters. Exhibit
F to Laing Declaration.

11)  OnFebruary 24, 2011, Ken L. Fisher, President of Petitioner Fairweather Basin Boat
Club, first learned of the two letters written by DOE’s Tallent when he received an email from
the Town’s Clerk, Sue Israel about them. Fisher Declaration, at 3 and 4, paragraph 6.

12)  Also, on February 24, 2011, DOE mailed its February 15, 2011, CUP approval lefter to
the Town by certified mail with tracking number ending in ~4189. See mailing envelope attached

to Fisher Declaration as part of Exhibit A. See also Fisher Declaration at 1-2, Paragraph 2.

4 Ms. Green apparently uses a personal email address for her business communications. See Exhibit F to the L&ing
Declaration which shows & February 23, 2011, email from Ms. Green's personal email address to Jack McKenzie at
his official Town email address. Mr. McKenzie is the Town Administrator. Exhibit J to Laing Declaration.
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13)  On February 28, 2011, the Town received via certified, return receipt mail, DOE’s
February 15, 2011, CUP approval letter written by Mr. Tallent. Exhibit G attached to Laing
Declaration; a March 9, 2011, email from Ms. Green, the Town’s planner, to DOT's White. See
also Exhibit A to Fisher Declaration, the USPS “Track & Confirm” form for the certified letter
with a tracking number ending in -4189.
14)  On March 14, 2011, the Petitioners filed Petitions for Review in this case.

Summary of Key Facts

e DOE emailed its CUP approval letter and SSDP receipt letter to DOT on February 15,
2011,

e DOE also emailed its CUP approval letter and SSDP receipt letter to the Town on
February 15, 2011.

e DOE may have mailed its CUP approval letter to DOT on February 15, 2011, by certified
mail (ending in tracking number -2225). However, the parties dispute the contention that
the letter was ever mailed.

¢ DOT never received DOE’s CUP approval certified letter (ending in tracking number -
2225) in the mail.

. DOE also mailed a certified SSDP receipt letter to DOT on February 15, 2011 (ending in
tracking number -3328).

¢ DOT received DOE’s SSDP receipt letter (ending in tracking number -3328) on I;ebmmy

16, 2011.
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» DOE sent by certified mail the CUP approval letter (ending in tracking number -4189) to
the Town on February 24, 2011.
o The Town received the certified mail CUP approval letter (ending in tracking number -
4189) from DOE on February 28, 2011.
| Analysis
DOT applied to the Town for a SSDP and a CUP in order to construct an Eastside High
Occupancy Vehicle (HOV) Project along SR 520. The Town approved both applications.
However, a CUP application must also be ultimately approved by DOE before construction can
begin. Both permits are discussed in the Shoreline Management Act (SMA) codified in Chapter
90.58 RCW. |
RCW 90.58.140, entitled “Development permits — Grounds for granting —
Administration by local government, conditions — Applications — Notices — Rescission —
Approval when permit for variance or conditional use,” states in relevant part:
(1) A development shall not be undertaken on the shorelines of the state unless it is
consistent with the policy of this chapter and, after adoption or approval, as appropriate,
the applicable guidelines, rules, or master program.
(2) A substantial development shall not be undertaken on shorelines oi: the state .v.'ith_ogt

first obtaining a permit from the povernment entity having administrative jurisdiction
under this chapter.

(10) Any permit for a variance or a conditional use by local government under approved

master programs must be submitted to the department [of ecology] for its approval or
disapproval. Bmphasis added.
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Once a decision has been made, procedures exist within the SMA to appeal permit
decisions. RCW 90.58.180, “Appeals from granting, denying, or rescinding permits — Board to
act — Local government appeals to board — Grounds for declaring rule, regulation, or guideline
invalid — Appeals to court,” provides in relevant part:

(1) Any person aggrieved by the granting, denying, or rescinding of a permit on
shorelines of the state pursuant to RCW 90.58.140 may, except as otherwise provided in
chapter 43.21L RCW, seek review from the shorelines hearings board by filing a petition
for review within twenty-one days of the date of receipt of the decision as provided for in
RCW 90.58.140(6).

In turn, RCW 90.58.140(6) discusses the process for appealing a SSDP, CUP or variance as
follows:

Any decision on an application for a permit under the authority of this section, whether it
is an approval or a denial, shall, concurrently with the transmittal of the ruling to the
applicant, be transmitted to the department and the aftorney general. A petition for review
of such a decision must be commenced within twenty-one days from the date of receipt
of the decision. With regard to a permit other than a permit governed by subsection (10)

of this section, "date of receipt” as used herein refers to the date that the applicant
receives written notice from the department [of ecology] that the department has received

the decision. With regard to a permit for a variance or a conditional use. "date of receipt”

means the date a local government or applicant receives the written decision of the
department [of ecology] rendered on the permit pursuant to subsection (10) of this

section. For the purposes of this subsection, the term "date of receipt" has the same

meaning as provided in RCW 43.21B.001. Bmphasis added.

Since DOE does not review (i.e., does not make the ultimate decision about but only
receives) an SSDP, the period for appealing the SSDP began on the date the DOT received
notice from DOE that DOE had received the Town’s SSDP application decision.

Since DOE does review a CUP and variance, the period for appealing the CUP began on

the date the Town or the DOT received DOE’s written CUP decision.
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RCW 90.58.140(6) does not specify a method for how DOE must transmit its notice of
receipt of a local government’s SSDP decision or how it must transmit its written CUP decision.
However, the last sentence of RCW 90.58.140(6) refers to the definition of “date of receipt”
provided in RCW 43.21B.001. Subsection (2) defines “date of receipt” as follows:

(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date can be proven by a
preponderance of the evidence. The recipient's swomn affidavit or declaration
indicating the date of receipt, which is unchallenged by the agency, shall
constitute sufficient evidence of actual receipt. The date of actual receipt,
however, may not exceed forty-five days from the date of mailing, Emphasis
added.

The definition quoted above of “date of receipt” does not refer to email communications.

Both subsections refer only to “mailing,” The Legislature is aware of the difference between

electronic communications and delivery of hard copy letters by the mail. If the Legislature had
intended to allow transmission by email, it would haw;. ﬁo specified. Therefore, I interpret
RCW 43.21B.001 to require that DOE send its written notice by US mail. My interpretation
is consistent with DOE’s own regulations, WAC 173-200, “Department review of conditional
use and variance pcmits,f' states:

(1) After local government approval of a conditional use or variance permit, local

government shall submit the permit to the department for the department's approval,
approval with conditions, or denial. The department [of ecology] shall render and

transmit to local government and the applicant its final decision approving, approving
with conditions, or disapproving the permit within thirty days of the date of submittal by
local government pursuant to WAC 173-27-110.

(2) The department shall review the complete file submitted by local government on
conditional use and variance permits and any other information submitted or available
that is relevant to the application. The department shall base its determination to approve,
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approve with conditions or deny a conditional use permit or variance on consistency with

the policy and provisions of the act and, except as provided in WAC 173-27-210, the

criteria in WAC 173-27-160 and 173-27-170.

(3) Local government shall provide timely notification of the department's final decision

to those interested persons having requested notification ﬁ'om local government pursuant

to WAC 173-27-130. Empbhasis added.

Accordingly, DOB is required to “transmit” its decision to the underlying local
government and to the applicant: WAC 173-27-030(16) defines “transmit” as follows:

(16) "Transmit" means to send from one person or place to another by mail or hand

delivery. The date of transmittal for mailed items is the date that the document is certified

for mailing or, for hand-delivered items, is the date of receipt at the destination;

Emphasis added.

As aresult of DOE’s definition of “transmit” and the regulation requiring it to “transmit”
a CUP decision to the local government and the applicant, I conclude that DOE’s own
regulations did not authorize sending by email.

The SSDP

DOT contends that it received DOE’s CUP approval letter and DOE’s SSDP receipt letter
on February 15, 2011, when it received both letters attached to an email. White Declaration, at
2, Paragraphs 3 and 4, Thus, DOT contends that the date it actually received the email from
DOE controls in starting the appeals period clock, i.e., February 15,2011, Accordingly, DOT
argues that an aggrieved party had twenty-one days from February 15, 2011, to appeal ~ making
the appeal deadline March 8, 2011.

Although I agree in result with the majority, I reach that result by a different route. DOT

did not actually receive DOE’s SSDP receipt letter in the mail until February 16, 2011,
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Therefore, 1 believe that the period for appealing the SSDP began on February 16, 2011 -

- the date the DOT actually received mailed notice from DOE that DOR had received the Town’s

SSDP application decision, As a resuit, the Petitioners had twenty-one days from February 16,
2011, to appeal the SSDP: i.e., until March 9, 2011. However, since the Petitioners did not file
their Petition for Review until March 14, 2011, T would also grant DOT’s Motion to Dismiss the
SSDP.

The CUP

As indicated above, I do not believe that receipt by emai! is authorized to start the appeal
period. Therefore, I discount the fact that both DOT and the Town received email notice of the
CUP approval letter on February 15, 2011. In my opinion, email notice does nof constitute
legally sufficient notice to start an appeals period. In addition, I would deny DOT’s Motion to
Dismiss the CUP portion of the case for other reasons.

The record reveals that DOE may have attempted or at least intended to transmit its CUP
approval letter to DOT and the Town on February 15, 2011, by certified U. S, mail (see Exhibit
H to Laing Declaration: DOE’s Answer to Interrogatory No. 7, at 16). ﬂowevcr, DOE’s
intetrogatc;ry answer also indicates that there was return receipt confirmation that the letter
ending in -2225 had actually been delivered. Yet, DOE did not supply to the Board its proof of
actual receipt. For example, DOE could have submitted a USPS “Track and Confirm” form. Or,
DOE could have submitted a “declaration of mailing” from someone indicating when the
declarant actually deposited the CUP approval letter into the US Mail. See also White

Declaration at 2, Paragraphs 3 and 4 that acknowledges receiving only emails from DOE but
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makes no mention of receipt by mail. Moreover, since the Town did not participate in the
motion, it did not provide the Board any documentation whatsoever.

Significantly and compellingly, the record indicates that much more likely than not, the
CUP approval letter was never mailed on February 15, 2011. The record reveals not only that
DOT never received this mailed CUP approval letter but, according to the USPS, the letter never
existed within its records. Fisher Declaration, at 3, Paragraph 3.

One can only speculate as to why DOT never received the certified letter DOE claims to have
sent. These are just some of the possibilities:

e The letter listed the correct tracking number but it was never actually dropped ﬁff‘ with or

picked up by the USPS;

» A standard boilerplate letter was used but the drafter forgot to change the certified mail

tracking number from what was on the template the last time the form letter was used;

¢ The USPS lost the certified letter so that it was never delivered.

We may never know precisely what happened. All the Board knows for certain from the
record is that the White Declaration only ﬁenﬁons receiving the DOE letter by email. No
document submitted to the Board indicates that DOT ever received a mailed version of the CUP
approval letter. In additio:;g the USPS fracking number for the CUP approval letter ending in -
2225 reveals not only that the letter was never delivered to DOT but that it did not exist; in
contrast, the letter ending in -3328 to DOT about the SSDP was delivered; and the one ending in
-4189 about the CUP was actually delivered to the Town.

It is clear that D-OT never received DOE’s CUP approval letter in the mail. A plain reading
of RCW 90.58. 146(6) repeatedly refers to the “date of receipt” as simply meaning the date an

entity actually receives a document. As such, if the only relevant statute were RCW
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90.58.140(6), I would conclude that DOT never actually received legally required mailed notice
from DOE and therefore, the appeal period could not begin. However, because RCW
90.58.140(6) also cites to RCW 43.21B.001, one must turn to the definition in that statute,

RCW 43.21B.001(2)(2) defines “date of receipt” as ;‘Five ﬁusiness days after the date of
mailing” The parties dispute whether DOE ever mailed the CUP approval letter in the first
place. Because this is a material fact, I would treat DOT’s Motion to Dismiss as if it were a
motion for summary judgment. Since a material fact is in dispute, I would deny the motion.’

Alternatively, assuming for the sake of argument that DOE actually did mail its CUP
approval letter on Febrary 15, 2011, the appeal period started five business days later. RCW
43.21B.001(2)(a). Since Monday, February 21, 2011, was the President’s Day holiday, the fifth
business day was on February 23, 2011. Aggrieved parties have twenty-one days to appeal from
that date. RCW 90.58.180. Therefore, an appeal had to be filed by March 16, 2011. Since
Petitioners filed their appeal on March 14", they timely appealed the CUP.

In addition, as a different alternative, pursuant to RCW 90.58.140(6) and RCW
43.21B.001(2)(b), another controlling date is the date either the applicant or the local
government actually received the DOE written c-lccision in themail. Although DOT never

received DOE’s mailed notice, the record also reveals that on February 28, 2011, the Town

5 Based on the evidence before the Board at this time, I would conclude that the Fisher Declaration and the three
attached USPS “Track and Confirm” exhibits ate more compelling than DOE’s interrogatory answers. Two of the
three certified letters at issue in this matter were shown by the USPS as having been delivered. However, the CUP
approval letter does not even exist according to USPS records. Neither DOE nor DOT submitted any documents to

the Board to dispute the USPS records. such as a decloration of mailing. Thus, weighing the evidence presently
before the Board, I would conclude that DOE never mailed its CUP approval letter and therefore the appeal period

never began.
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received via t:.:ertt'ﬁed, return receipt mail, DOE’s February 15, 2011, CUP approval letter.
Exhibit G attached to Laing Declaration: Mona Green email to Scott White indicating that the
Town received the CUP letter on February 28, 2011, See also Exhibit A to Fisher Declaration,
the USPS “Track & Confirm” form for the certified letter with.a tracking number ending in -
4189 also showing February 28, 2011,

Therefore, based on the date the Town actually received the CUP approval letter, February
28, 2011, is the starting date of the twenty-one day appeal clock for the CUP appeal. Petitioners
had until March 21, 2011, to file their appeal. Petitioners appealed on March 14, 2011, well
ghead of that deadline.

For the reasons listed above, I would deny DOT’s Motion to Dismiss the CUP portion of the

case and allow that portion of the appeal to proceed.

PETER PH]LLEY Member
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