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A. ISSUES PRESENTED

1. Petitioner Smalls shot and killed Stephen Kirk in
2002. Due to the eyewitnesses’ fear of Smalls, the State was
unable to amass sufficient evidence to charge him with the
homicide until 2008. In November of 2008, Smalls pled guilty to
second degree murder and second degree assault. Because the
assault charge was filed outside the statutory charging period, the
State concedes that the judgment and sentence is facially invalid as
to that count.

' A claim of involuntary plea is subject to the one-year
time limit for collateral attacks. Smalls concedes that his petition
was not timely filed within one year of his judgment becoming final.
A facially invalid judgment cannot be used as a “gateway” to reach
substantive claims that are otherwise time barred. Should this
Court refuse to address Smalls’s time-barred claim that his plea
was involuntary, and find that the remedy for his facially invalid
judgment is correction of the error that rendered it facially invalid?
In other words, should this Court remand for dismissal of the
assault charge and for correction of Smalls's sentence for second

degree murder?
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B. STATEMENT OF THE CASE

Benjamin Smalls is restrained pursuant to Judgment and
Sentence in King County Superior Court No. 08-1-02482-9 SEA.
Appendix A.

On September 13, 2002, Stephen Kirk was standing on a
street corner in Seattle, talking to his friend Toni King, when he was
shot and killed. Appendix B (pg. B3). Two employees of a nearby
auto detail shop heard gunshots and saw a man quickly enter an
older Chevy Blazer, which was driven away by a female. |d. (pgs.
B3-B4). One of the employees noted the license plate number as
800 MOG. Id. (pg. B4). A passerby also heard gunshots and
observed a man flee in an older brown SUV. Id. He recounted the
license plate of the SUV as including the numbers “800.” |d.

The license plate 800 MOG was registered to a black
Nissan. Appendix B (pg. B4). The police then determined that 800
MQG was registered to a Chevy Blazer. Id. The police traced the
registration of “800 MQG" to Jonnetta Glover, petitioner Smalls's
girlfriend. Id.

Both Toni King and Jonnetta Glover repeatedly refused to

cooperate with the police investigation. Appendix B (pgs. B3-B6).
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The women stated that they were afraid that Smalls or his
associates would kill them if they assisted the police. Id.

Ultimately, in early 2008, the police were able to fully

interview Toni King. Appendix B (pg. B5). She told police how she

knew Smalls well and had been in a dispute with him a week before
the homicide. |d. Smalls had opened and drank from a bottle of
beer that King had purchased for her boyfriend. Id. Unhappy that
he had done so, King threw some of the beer on Smalls. Id.

At the time of the shooting, King saw Smalls approaching on
the street and she asked him if they were “cool.” Appendix B
(pg. B6). Smalls said, “Shut up bitch | should have socked you in
your face,” in an angry manner. |d. Victim Kirk stood up for King,
telling Smalls that he would not talk that way if King’s deceased
ex-boyfriend were alive. |d. Smalls pulled out a gun and shot Kirk.
Id.

Also in early 2008, Jonnetta Glover finally cooperated with
being interviewed by police. Appendix B (pg. B4). She confirmed
that she saw Smalls shoot Kirk and that she drove him away in her
Blazer. |d.

After the homicide, Smalls told his friend Cedric Alderman

that he "had” to shoot Kirk because Kirk “was trying to call down my
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name.” Appendix B (pg. B6). Smalls told Alderman that he was not
a “sucka” and that he “had to do what [he] had to do.” Id.

In March of 2008, shortly after the police interviewed Glover
and King, the State charged Smalls with second degree murder
with a firearm enhancement. Appendix B (pgs. B1-B2). Atthe
time, Smalls also had felony domestic violence assault charges
pending against him in King County, under cause number
06-1-12112-7 SEA. Appendix C.

In April of 2008, the State amended the information in the
homicide case to reflect an added charge of second degree assault
with a firearm enhancement, naming Toni King as the victim.
Appendix D. On November 14, 2008, Smalls pled guilty to second
degree murder with a firearm enhancement and to second degree
assault. Appendix E. In exchange for the plea, the State agreed to
dismiss the firearm enhancement on the assault charge, as well as
to dismiss the unrelated domestic violence case altogether. Id.
(pgs. E4, E12). In his plea statement, Smalls admitted that he
intentionally shot Kirk and caused his death. |d. (pg. E9).

Prior to being sentenced, Smalls unsuccessfully attempted
to withdraw his guilty plea, claiming that he was not competent.

Appendix F (pg. F2).
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Smalls was sentenced on September 25, 2009 to a total of
418 months. Appendix A (pg. A4). He received the low end of the
standard range for the second degree murder conviction, and his
sentence for the second degree assault charge was ordered to run
concurrently. Id.

Smalls appealed, claiming that his plea was involuntary
because of post-plea changes in the law to the length of community
custody authorized for his crimes. Appendix F (pg. F1). Smalls
also raised a number of challenges to his conviction in a statement
of additional grounds. Appendix F (pgs. F3-F4). He claimed that
he did not sign a speedy trial waiver—a claim belied by the record.
Id. (pg. F4). He claimed that his plea was involuntary, arguing that
there was an insufficient factual basis, and that it was not in his own
handwriting. Id. Smalls also claimed his counsel was ineffective
for various reasons. Id.

This Court affirmed Smalls’s conviction and sentence in an
unpublished opinion. Appendix F. The mandate issued on March
18, 2011. Id. Over one year later, in April of 2012, Smalls filed an
untimely CrR 7.8 motion for relief from judgment in the King County
Superior Court. It was transferred to this Court as a personal

restraint petition.
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C. ARGUMENT
1. THE JUDGMENT AND SENTENCE IS FACIALLY
INVALID AS TO THE SECOND DEGREE ASSAULT
CHARGE.

No petition collaterally attacking a judgment and sentence
may be filed more than one year after the judgment becomes final,
if the judgment and sentence is valid on its face and was rendered
by a court of competent jurisdiction. RCW 10.73.090(1). A
judgment becomes final on the date that an appellate court issues
its mandate disposing of a timely direct appeal from the conviction.
RCW 10.73.090(3).

In the present case, the judgment became final on March 18,
2011, when this Court issued its mandate. Appendix F. This
personal restraint petition was filed in April of 2012, more than one
year later. As such, it is presumptively untimely and cannot be
brought unless one of the statutory exceptions found in RCW
10.73.090 and 10.73.100 applies.

One such statutory exception to the one-year time limit is
when a judgment is invalid on its face. RCW 10.73.090(1). A
judgment is “valid on its face” unless it evidences an error without

further elaboration. In re Pers. Restraint of Thompson, 141 Wn.2d

712, 10 P.3d 380 (2000). Moreover, not all errors on the face of the

-6 -
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judgment render it invalid; a judgment is invalid only if the court has
actually exceeded its authority in entering the judgment. In re Pers.

Restraint of Coats, 173 Wn.2d 123, 143, 267 P.3d 324 (2011).

For a judgment to be facially invalid, a petitioner must show

more than simply a legal error. In re Pers. Restraint of Scott, 173

Whn.2d 911, 916, 271 P.3d 218 (2012). See also In re Pers.

Restraint of McKiernan, 165 Wn.2d 777, 783, 203 P.3d 375 (2009)

(the error must be more than a “technical misstatement” having no
actual effect on the petitioner’s rights). "[T]he general rule is that a
judgment and sentence is not valid on its face if the trial judge
actually exercised authority (statutory or otherwise) it did not have."
Scott, 173 Wn.2d at 917.

The types of errors that have been found to render a
judgment facially invalid all go to the court’s inherent authority to

impose the sentence that it did. See e.q., In re Pers. Restraint of

Stoudmire, 141 Wn.2d 342, 5 P.3d 1240 (2000) (charge was filed
after the statute of limitations had run); Thompson, 141 Wn.2d 712
(defendant was charged with an offense that was not a crime at the

time of its commission); In re Pers. Restraint of Carrier, 173 Wn.2d

791, 272 P.3d 209 (2012) (imposition of a life sentence based upon

a prior conviction that had previously been dismissed); In re Pers.

i o
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Restraint of West, 154 Wn.2d 204, 110 P.3d 1122 (2005) (sentence

improperly denied defendant a reduction for earned early release);

In re Pers. Restraint of Goodwin, 146 Wn.2d 861, 50 P.3d 618

(2002) (sentence included juvenile convictions that had previously
"washed out").

In sum, when the court imposes a sentence or a condition of
sentence for which it lacks authority, such an improper exercise of
authority, as reflected on the judgment and sentence, renders the
judgment facially invalid.

Here, Smalls was first charged with second degree assault
five and a half years after the date of the offense. Appendix D
(pg. D3). The State is limited to a charging period of three years for
second degree assault. RCW 9A.04.080. As such, the trial court
lacked authority to sentence Smalls for the assault, and the
judgment and sentence is invalid on its face. Stoudmire, 141
Wn.2d at 355. As discussed below, this Court should remand the
matter for dismissal of the assault charge and correction of the

sentence for the remaining second degree murder conviction.
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2. SMALLS'S CLAIM THAT HIS PLEA WAS
INVOLUNTARY IS TIME BARRED AND THIS
COURT SHOULD REMAND SOLELY FOR
CORRECTION OF THE ERROR THAT RENDERED
HIS JUDGMENT FACIALLY INVALID.

Smalls contends that he is entitled to two different remedies,
based on two very different claims. First, Smalls argues that
because the court lacked authority to enter sentence on the assault
charge, his judgment and sentence is invalid on its face.! Pers.
Restraint Petition at pg. 7-10. Smalls contends that due to the
facial invalidity of his judgment, he is entitled to have the assault
charge “dismissed.” Pers. Restraint Petition at 11. For reasons
discussed more thoroughly below, the State agrees with this
remedy.

However, Smalls also raises a separate claim that his plea
was involuntary. A claim that a plea was not voluntarily entered

does not fall within any of the statutory exceptions to the one-year

time limit for collateral attacks. In re Pers. Restraint of Hemenway,

147 Wn.2d 529, 533, 55 P.3d 615 (2002). Thus, Smalls was

' Smalls also claims that the error renders his judgment “void,” but he cites to no
persuasive or controlling authority for such a proposition, and he appears to
conflate the concepts of a "void” judgment and a judgment that is facially invalid.
Bare allegations unsupported by citation to authority, references to the record, or
persuasive reasoning cannot sustain a personal restraint petitioner’s burden of
proof. In re Pers. Restraint of Williams, 111 Wn.2d 353, 365, 759 P.2d 436
(1988).
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required to have brought that claim within one year from the date of
final judgment or else it is waived. Smalls's argument, that a facial
invalidity in his judgment waives the time bar for all claims, is
unwarranted.

RCW 10.73.090(1) sets out two “preconditions” for
application of the one-year time bar: a facially valid judgment, and
that the judgment was rendered by a court of competent
jurisdiction. These two “preconditions” are “additional, discrete
‘exceptions’ to the time bar,” considered in addition to the
exceptions found in RCW 10.73.100. Coats, 173 Wn.2d at 169
(Stephens, J., concurring) (citing Stoudmire, 141 Wn.2d at 346).

By their terms, RCW 10.73.090 and RCW 10.73.100 do not
confer any substantive rights. They are merely procedural rules
designed to deal with the flow of post-conviction claims for relief.
Both statutes simply establish the types of claims that can be
considered after the one-year time limit has passed. Coats, 173
Whn.2d at 161-62 (Madsen, C.J., concurring).

There is no basis upon which to conclude that the statutory
exception for a facially invalid judgment becomes a “gateway” to
revive time-barred claims. Because a facially invalid judgment and

sentence is itself an exception to the one-year time limit, when a

-10 -
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petitioner successfully brings a claim of a facial invalidity, his
remedy is limited to correction of the error that rendered his
judgment facially invalid. An invalid judgment cannot be used as
super exception to the time bar, entitling a petitioner to review of
substantive claims that are otherwise waived.

In Coats, the two concurring opinions both disagreed with
the majority’s conclusion that the judgment was facially valid.
However, all nine justices disagreed with the petitioner's argument
“that once the one-year time bar of RCW 10.73.090(1) is avoided
as to one claim, it is automatically avoided as to all claims asserted
by the petitioner.” Coats, 173 Wn.2d at 175 (Madsen, C.J.,
concurring). The majority found that, “A claim that the judgment is
not valid on its face may not be used to make an end run around
the time limit and a perslonal restraint petition.” Coats, 173 Wn.2d
at 141. Justice Stephens stated in her concurrence, “The remedy
for an invalid judgment and sentence is correction of the error that
renders the judgment and sentence facially invalid, not opening the
door to other time-barred claims.” Coats, 173 Wn.2d at 164
(Stephens, J., concurring).

The remedy for Smalls’s facial invalidity claim is correction of

the error that renders his judgment facially invalid—dismissal of the

-11-
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assault charge and a correction of his sentence on the remaining
murder conviction. Indeed, that is the relief that the courts have
previously granted in cases with a facially invalid judgment.

In Stoudmire, the petitioner raised numerous challenges to
his convictions in two different cause numbers. Id. at 347. The
court analyzed whether the petitioner's untimely claims fell within
any of the exceptions found in RCW 10.73.090 or RCW 10.73.100.
The court ultimately dismissed some of the claims which fell under
exceptions listed in RCW 10.73.100 because they were “mixed”
with claims that did not fall under any of the 10.73.100 exceptions,
including a challenge to the sufficiency of the guilty plea.?
Stoudmire, 141 Wn.2d at 350.

The court did examine the claims which fell under the
exceptions in RCW 10.73.090 pertaining to whether the court
lacked jurisdiction or whether the judgment was facially invalid.
The court noted:

If petitioner can show that his claims meet the

conditions set forth in RCW 10.73.090(1), they are

not time-barred, and this court may consider them.

Stoudmire, 141 Wn.2d at 351.

2 RCW 10.73.100 indicates that the one-year time bar does not apply to a petition
based solely on one or more of the exceptions that follow.

D
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Ultimately, the court found two of Stoudmire’s claims to fall
within the exceptions in RCW 10.73.090(1) and considered them.
First, like here, the court found that the judgment was facially
invalid because the statute of limitations had expired before the
State filed two of the charges; it remanded for dismissal of those
counts. Stoudmire, 141 Wn.2d at 355. Secondly, the court found
that two of the other sentences were facially invalid because they
exceeded the statutory maximum sentence. Id. at 356.

The remedy that the court then provided was remand for
dismissal of the charges that had been filed outside the statute of
limitations and correction of the remaining erroneous sentences.
Stoudmire, 141 Wn.2d at 356. Importantly, the court did not find
that the facial invalidity provided the petitioner with a mechanism for
raising his time-barred claim of an involuntary plea. In other words,
the court did not allow the petitioner to circumvent the time bar by
bootstrapping an involuntary plea claim onto his claims which fell
within RCW 10.73.090's exception for claims of facial invalidity.

In Goodwin, the court found that the petitioner's untimely
claim that his offender score included “washed out” juvenile

convictions was not time barred because it rendered his judgment

-13 -
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facially invalid. 146 Wn.2d at 866-67. The court went on to remand
for resentencing without the washed-out convictions. |Id. at 877-88.

In West, the judge wrote on the judgment and sentence that
the petitioner had agreed to a sentence that did not include any
earned early release. 154 Wn.2d at 208. The Washington
Supreme Court determined that the judgment was facially invalid
because the sentencing court had no statutory authority to deny
earned early release credit. |d. at 214-15. In determining the
appropriate remedy, the court explained:

The court has been clear that the imposition of an

unauthorized sentence does not require vacation of

the entire judgment or granting of a new trial. The

error is grounds for reversing only the erroneous

portion of the sentence imposed.
Id. at 215 (citing State v. Eilts, 94 Wn.2d 489, 496, 617 P.2d 993
(1980)). The court thus remanded for correction of the invalid
judgment and sentence in the form of deletion of the handwritten
notation. West, 154 Wn.2d at 215.

Additionally, the court has recently reiterated, “When a

judgment and sentence is facially invalid, the proper remedy is

remand for correction of the error.” In re Pers. Restraint of Tobin,

165 Wn.2d 172, 176, 196 P.3d 670 (2008).

-14 -
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These decisions illustrate that a petitioner may not obtain
relief on a time-barred claim (such as the involuntariness of his
plea) by trying to bootstrap the untimely claim to one that involves
facial validity. To allow this would allow a defendant to accomplish
indirectly what the law does not allow him to do directly. It would
pose a significant threat to the finality of criminal judgments and
should be rejected.

Moreover, it is not unfair to impose strict procedural default
rules with respect to collateral attacks. Relief by way of a personal
restraint petition is extraordinary. Coats, 173 Wn.2d at 132.
“Collateral relief undermines the principles of finality of litigation,
degrades the prominence of the trial, and sometimes costs society

the right to punish admitted offenders.” In re Pers. Restraint of

Hagler, 97 Wn.2d 818, 823, 650 P.2d 1103 (1982) (citing Engle v.
Isaac, 456 U.S. 107, 127-28, 102 S. Ct. 1558, 71 L. Ed. 2d 783
(1982)). The public interest in the finality of judgments, especially
those based on guilty pleas, must be protected. Procedural default
rules, such as the time bar found in RCW 10.73.090, are important
in an adversary justice system which relies on the parties to raise
and litigate any significant issues, doing so in the appropriate

manner and at the appropriate time.

A Gs
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Limiting a defendant’s ability to collaterally attack the
voluntariness of his plea to a timely-filed petition is appropriate
given the critical importance of finality in guilty plea cases. When a
case is resolved by way of a plea the evidence is generally not
preserved and there is no sworn trial testimony of witnesses which
can be memorialized for later use. A defendant should not be
encouraged to wait until the evidence in his case is destroyed and
then file a collateral attack claiming that his plea was involuntary.®

In support of his argument that he should be entitled to

withdraw his plea, Smalls cites to In re Pers. Restraint of Isadore,

1561 Wn.2d 294, 88 P.3d 390 (2004) and In re Pers. Restraint of
Bradley, 165 Wn.2d 934, 205 P.3d 123 (2009). Neither case
supports his claimed relief.

Unlike this case, Isadore involved a timely-filed petition.

Isadore, 151 Wn.2d at 297; see also Coats, 173 Wn.2d at 141

(noting that the petitioner in Isadore raised a timely challenge to the

voluntariness of his plea).

3 As it had promised to do as part of the plea agreement in this case, the State
dismissed Smalls's pending domestic violence felony assault charges with
prejudice. Appendix C (pg. C5). Accordingly, the State authorized the
destruction of the evidence in the case. Id. (pgs. C6-C7).

-16 -
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Additionally, the court has since clarified that Bradley is
isolated in its application. In Bradley, the court reached the merits
of the petitioner's argument about the voluntariness of his plea only
because the parties agreed that it should. See Coats, 173 Wn.2d
at 137-38 (“Bradley did not consider, and therefore, did not
establish whether an error on the face of the judgment and
sentence in fact acted to waive the time bar”); Coats, 173 Wn.2d
at 171 (Stephens, J., concurring) (“the issue of the appropriate
remedy for a facial invalidity simply was not before the court in
Bradley”). Here, it is the State’s position that Smalls’s involuntary
plea claim is time barred and should not be considered by this
Court.

In sum, if Smalls had raised the issue relating to the
voluntariness of his plea in a timely manner, he may well have
obtained relief. However, he failed to do so.

The Legislature has chosen to impose a strict time limit on
collateral attacks. An important policy reason for such a rule is to
protect the integrity of judgments, both within the law itself and in
the public’'s perception. Moreover, our state Supreme Court has
held that the one-year time bar is constitutional and does not deny

equal protection. In re Pers. Restraint of Runyan, 121 Wn.2d 432,

-17 -
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853 P.2d 424 (1993). In so holding, the court found that the time
limit is "a reasonable means for controlling the flow of
postconviction collateral relief petitions." |d. at 449. This Court
should abide by the Legislature's judgment, and deny review of

Smalls’s claim as it relates to the voluntariness of his plea.

D. CONCLUSION

For the above-stated reasons, the State respectfully asks
this Court to remand the matter for dismissal of the second degree
assault charge and correction of Smalls's sentence for second
degree murder.

DATED this_28 day of August, 2012.

Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

By: MM

AMY MECKLING/WSBA #28274
Senior Deputy Prosecuting Attorney
Attorneys for Respondent

Office WSBA #91002
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PRESENTENCING STATEMENT AND INFORIAATION ATTACHED

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)
Plaintiff, )  No, 08-1-02482-9 SEA
)
Vs, ) JUDGMENT AND SENTENCE

) FELONY
BENJAMIN LEE SMALLS )
)
Defendant, )

I. HEARING

‘L1 The defendant, the defendant’s lawyer, M&L‘%ﬂl&)@, and uty prosecu Hng a erc
pr Wntencm heanng conducted today. Others present were:
Wi %

esia Srn Sﬂnm&q

A]

{

II. FINDINGS

There being no reason why judgment should not be pronounced, the court finds:
2.1 CURRENT OFFENSE(S): The defendant was found guilty on 11/12/2008 by plea of:

CountNo.: I Crime: MURDER IN THE SECOND DEGREE
RCW 9A.32.050(1)AXB) Crime Code: 00147
Date of Crime: 09/13/2002 Incident No.

Count No.: II Crime: ASSAULT IN THE SECOND DEGREE
RCW 9A.36.021(1)(C) Crime Code: 01018
Date of Crime: 09/13/2002. Incident No.

Count No.: Crime:

RCW Crime Code:

Date of Crime: Incident No.

Count No.: Crime:

RCW Crime Code:

Date of Crime: Incident No.

[ ] Additional current offenses are attached in Appendix A

Rev. 12/03 - jc 1



SPECIAL VERDICT or FINDING(S):

(a) [X] While armed with a firearm in count(s) I
(®) [ ] While armed with a deadly weapon other than a firearm in count(s)

(c) [ ]Witha sexunal motivation in count(s)

RCW 9.94A.510(3).

(d) [ JA V.UCS.A offense committed in a protected zone in count(s)

(e)

RCW 9.94A.510(7).

(8 [
@ [

94A.589(1)(a).

2.2 OTHER CURRENT CONVICTION(S): Other current convictions listed under different cause numbers used
in calculating the offender score are (list offense and cause number):

(
(f [ ] Vehicular homicide by DUI with
9

RCW 9.94A.510(4).
RCW 9.94A.835.

RCW (9.50.435.

] Vehicular homicide [ JViolent traffic offense [ JDUI [ ]Reckless [ ]Disregard,
prior conviction(s) for offense(s) defined in RCW 41.61.5055,

] Non-parental kidnapping or unlawful imprisonment with a minor victim. RCW 9A.44.130.
(h) [ ]Domestic violence offense as defined in RCW 10.99.020 for count(s)

] Current offenses encompassing the same criminal conduct in this cause are count(s)

RCW

2.3 CRIMINAL HISTORY: Prior convictions constituting criminal history for purposes of calculating the
offender score are (RCW 9.94A.525):
[X] Criminal history is attached in Appendix B.

[ ]One point added for offense(s) committed while under community placement for count(s)

2.4 SENTENCING DATA.

Sentencing | Offender | Seriousness | Standard Total Standard | Maximum
Data Score Level Range Enhancement | Range Term
Count I 9 XIv 298 TO397 | 60 MONTHS | 358 TO 457 LIFE
MONTHS AND/OR
$50,000
Count II 9 v 63 TO 84 63 TO 84 10 YEARS
MONTHS AND/OR
$25,000
Count
Count

[ ] Additional current offense sentencing data is attached in Appendix C.

2.5 EXCEPTIONAL SENTENCE (RCW 9.94A.535):

[ ] Substantial and compelling reasons exist which justify a sentence above/below the standard range for

Count(s)

IT IS ADJUDGED that defendant is guilty of the current offenses set forth in Section 2.1 above and Appendix A.

III. JUDGMENT

- Findings of Fact and Conclusions of Law are attached in
Appendix D, The State [ ] did [ ] did not recommend a similar sentence.

[X]) The Court DISMISSES Count(s) FIREARM ENHANCEMENT IN COUNT II

Rev. 12/03 - jc
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IV. ORDER

IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below,

4.1

4.2

43

RESTITUTION AND VICTIM ASSESSMENT:

( ]Defendant shall pay restitution to the Clerk of this Court as set forth in attached Appendix E.

[ ] Defendant shall not pay restitution because the Court finds that extraordinary circumstances exist, and the
court, pursuant to RCW 9.94A.753(2), sets forth those circumstances in attached Appendix E.

[ ]Restitution to be determined at future restitution hearing on (Date) at _m
[ ]Date to be set.
[ ] Defendant waives presence at future restitution hearing(s).

[ X Restitution is not ordered. Ly $LBaC
efendant shall pay Victim Penalty Assessment pursuant to RCW 7.68.035 in the amounfg 0

OTHER FINANCIAL OBLIGATIONS: Having considered the defendant’s present and likely future
financial resources, the Court concludes that the defendant has the present or likely future ability to pay the
financial obligations imposed. The Court waives financial obligation(s) that are checked below because the
defendant Jacks the present and future ability to pay them. Defendant shall pay the following to the Clerk of this
Court:

(@ [ ]% , Court costs; [ }-Court costs are waived; (RCW 9.94A.030, 10.01 .160)

(b) [ X $100 DNA collection fee; [ ] DNA fee waived (RCW 43.43.754)(crimes committed after 7/1/02);

) [ 1% , Recoupment for attorney’s fees to King County Public Defense Programs;
[ X Recoupment is waived (RCW 9.94A.030);

@il 13 , Fine; [ 181,000, Fine for VUCSA; [ 1$2,000, Fine for subsequent VUCSA;
[ JVUCSA fine waived (RCW 69.50.430);

(e) [ 18 , King County Interlocal Drug Fund; [ ] Drug Fund payment is waived;
(RCW 9.94A.030)

MH ] , State Crime Laboratory Fee; [ ] Laboratory fee waived (RCW 43.43.690);
(e [ 18 , Incarceration costs; §{_]_Incarcemtion costs waived (RCW 9.94A.760(2));

OREE Other costs for:

w
PAYMENT SCHEDULE: Defendant's TOTAL FINANCIAL OBLIGATION is: $ &w . The
payments shall be made to the King County Superior Court Clerk according to the rules of the Clerk and the
following terms: [ ]Not less than $ permonth;  [%] On a schedule established by the defendant’s
Community Corrections Officer or Department of Judicial Administration (DJA) Collections Officer. Financial
obligations shall bear interest pursuant to RCW 10.82.090. The Defendant shall remain under the Court’s
jurisdiction to assure payment of financial obligations: for crimes committed before 7/1/2000, for up to
ten years from the date of sentence or release from total confinement, whichever is later; for crimes
committed on or after 7/1/2000, until the obligation is completely satisfied. Pursuant to RCW 9.94A.7602,
if the defendant is more than 30 days past due in payments, a notice of payroll deduction may be issued without
further notice to the offender. Pursuant to RCW 9,94A.760(7)(b), the defendant shall report as directed by DJA
and provide financial information as requested.
[7N] Court Clerk’s trust fees are waived.

[ - ] Interest is waived exespiauith-respesttorostitntion:

Rev. 12/03 - jc 3

A%



4.4

’)4.6

4.7

CONFINEMENT OVER ONE YEAR: Defendant is sentenced to a term of total confinement in the custody
of the Department of Corrections as follows, commencing: [ ] immediately; [ ](Date):

by I
7‘é§ months/dess on count :L 1 months/days on count___; months/day on count
months/deys on counti; months/days on count, - months/day on count
The above terms for counts Z ‘{ [ are vomseewtive / concurrent,

The above terms shallrun [ ] CONSECUTIVE [ ] CONCURRENT to cause No.(s)

The above terms shallrun [ ] CONSECUTIVE [ ] CONCURRENT to any previously imposed sentence not
referred to in this order.

(X In addition to the above term(s) the court imposgs the following atory terms of ¢o: ment for any
special WEAPON Endi.ng(s) ingjﬁon 2.1, (2> I

which term(s) shall run consecutive with each other and with all base term(s) above and terms in any other
cause. (Use this section only for crimes committed after 6-10-98)

[ ] The enhancement termy(s) for any special WEAPON findings in section 2.1 is/are included within the

term(s) imposed above. (Use this section when appropriate, but for crimes before 6-11-98 only, per In Re
arles
The TOTAL of all terros imposed in this cause is ‘flﬂ coontis,

Credit is given for __9_{)_ days served [ ] days as determined by the King County Jail, solely for
confinement under this cause number pursuant to RCW 9.94A505(6).

DNA TESTING. The defendant shall have a biological sample collected for purposes of DNA identification
analysis and the defendant shall fully cooperate in the testing, as ordered in APPENDIX G.

[ ] HIV TESTING: For sex offense, prostitution offense, drug offense associated with the use of
hypodermic needles, the defendant shall submit to HIV testing as ordered in APPENDIX G.

(2) [ ] COMMUNITY PLACEMENT pursuant to RCW 9.94A.700, for qualifying crimes committed
before 7-1-2000, is ordered for months or for the period of earned early release awarded pursuant
to RCW 9.94A.728, whichever is longer. [24 months for any serious violent offense, vehicular homicide,
vehicular assault, or sex offense prior to 6-6-96; 12 months for any assault 2°, assault of a child 2°, felony
violation of RCW 69.50/52, any crime against person defined in RCW 9.94A.411 not otherwise described
above,] APPENDIX H for Community Placement conditions is attached and incorporated herein.

(b) [ ] COMMUNITY CUSTODY pursuant to RCW 9.94.710 for any SEX OFFENSE committed after
6-5-96 but before 7-1-2000, is ordered for a period of 36 months or for the period of earned early release
awarded under RCW 9.94A.728, whichever is longer. APPENDIX H for Community Custody Conditions
and APPENDIX J for sex offender registration is attached and incorporated herewn.
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(c) K] COMMUNITY CUSTODY - pursuant to RCW 9.94A.715 for qualifying crimes committed
after 6-30-2000 is ordered for the following established range:
[ ]Sex Offense, RCW 9.94A.030(38) - 36 to 48 months—when not sentenced under RCW 9.94A.712
[N Serious Violent Offense, RCW 9.94A.030(37) - §liim 48 '@ﬁf
[ ] Violent Offense, RCW 9.94A.030(45) - 18 to 36 months %
[ ] Crime Against Person, RCW 9,94A.411 - 9 to 18 months
[ ]Felony Violation of RCW 69.50/52 - 9 to 12 months
or for the entire period of earned early release awarded under RCW 9,94A.728, whichever is longer.
Sanctions and punishments for non-compliance will be imposed by the Department of Corrections pursuant
to RCW 9.94A.737.
[XJAPPENDIX H for Community Custody conditions is attached and incorporated herein,
[ JAPPENDIX J for sex offender registration is attached and incorporated herein.

4.8 [ ] WORKETHIC CAMP: The court finds that the defendant is eligible for work ethic camp, is likely to
qualify under RCW 9.94A.690 and recommends that the defendant serve the sentence at a work ethic camp.
Upon successful completion of this program, the defendant shall be released to community custody for any
remaining time of total confinement. The defendant shall comply with all mandatory statutory requirements of
community custody set forth in RCW 9.94A.700. Appendix H for Community Custody Conditions is attached
and incorporated herein,

4.9 E {%amD CRIME COB%JI%CE, RCW P&?A.ﬂs,.‘lsﬂ. The Smmﬁmﬁ%ﬁ%mem is

The defendant shall report to an assigned Community Corrections Officer upon release from confinement for
monitoring of the remaining terms of this sentence.

Da:e:m / ‘/:@, C)Mvﬂﬂ——/
pen{he. 6600 Chio

Presented by: Approved as to form:
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)

Plaintiff, ) No. 08-1-02482-9 SEA
)

vs. ) JUDGMENT AND SENTENCE,
) (FELONY) - APPENDIX B,

BENJAMIN LEE SMALLS ) CRIMINAL HISTORY
)
Defendant, )
)

2.2 The defendant has the following eriminal history used in calculating the offender score (RCW
9.94A.525):

Sentencing  Adult or Cause

Crime Date Juv. Crime Number Location

ATTEMPT TO ELUDE (CLASS C) 05/30/2003 ADULT 021072174 KING CO
VUCSA (CLASS C) 05/30/2003 ADULT 021072174 KING CO
VUCSA (CLASS Q) 09/04/2003  ADULT 031068957 KING CO
MALICIOUS MISCHIEF 2 (CLASS C) 11/10/2003 ADULT 031078553 KING CO

[ | The following prior convictions were counted as one offense in determining the offender score (RCW
9.94A.525(5)):

Date: / J")« 7U C Lnpn_
w E’};NG COUNTY SUPERIOR COURT

qr-8-cfont Qb Lloeh) 1 s & Ju Ro-mus JA
008 019 Unadh, s Liregus (G ) 1048280 . Jun. o s, G
00-8-07032 Tush helweQodmo Ve i+« = O
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)
Plaintiff, )  No.08-1-02482-9 SEA
)
Vvs. ) APPENDIX G
)  ORDER FOR BIOLOGICAL TESTING
BENJAMIN LEE SMALLS ) AND COUNSELING
)
Defendant, )
)

@ DNA IDENTIFICATION (RCW 43.43.754):

The Court orders the defendant to cooperate with the King County Department of Adult
Detention, King County Sheriff’s Office, and/or the State Department of Corrections in
providing a biological sample for DNA identification analysis. The defendant, if out of
custody, shall promptly call the King County Jail at 296-1226 between 8:00 a.m. and 1:00
p.m., to make arrangements for the test to be conducted within 15 days.

(2) O HIV TESTING AND COUNSELING (RCW 70.24.340):

(Required for defendant convicted of sexual offense, drug offense associated with the
use of hypodermic needles, or prostitution related offense.)

The Court orders the defendant contact the Seattle-King County Health Department
and participate in human immunodeficiency virus (HIV) testing and counseling in
accordance with Chapter 70.24 RCW. The defendant, if out of custody, shall promptly
call Seattle-King County Health Department at 205-7837 to make arrangements for the
test to be conducted within 30 days.

If (2) is checked, two independent biological samples shall be taken.

Date: M')@? A&« p (onn
%E’ King County Superior Court
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )

)
Plaintiff, )  No. 08-1-02482-9 SEA
)
Vs. ) JTUDGMENT AND SENTENCE

)  APPENDIXH

BENJAMIN LEE SMALLS ) COMMUNITY PLACEMENT OR
) COMMUNITY CUSTODY

Defendant, )

The Defendant shall comply with the following conditions of community placement or community custody pursuant
to RCW 9.94A.700(4), (5):

1) Report to and be available for contact with the assigned community corrections officer as directed;

2) Work at Department of Corrections-approved education, employment, and/or community service;

3) Not possess or consume controlled substances except pursuant to Jawfully issued prescriptions;

4) Pay supervision fees as determined by the Department of Corrections;

5) Receive prior approval for living arrangements and residence location;

G) Not own, use, or possess a firearm or ammunition. (RCW 9.94A,720(2));

7) Notify community corrections officer of any change in address or employment; and

8) Remain within geographic boundary, as set forth in writing by the Department of Corrections Officer or as set
forth with SODA order.

OTHER SPECIAL CONDITIONS:
[, ] The defendant shall not consume any alcohol.

(9 Dcfeﬂtshﬂlhwenocontactvmh. PAl ST BARe . i a7 Y A(LGID A0l )
[ ] Defendant shall remain [ ]within [ ] outside of a specified geographical boundary, to wit:

[ ] The defendant shall participate in the following crime-related treatment or counseling services:

[ ] The defendant shall comply with the following crime-related prohibitions:

(]
Other conditions may be imposed by the court or Department during community custody.

Community Placement or Community Custody shall begin upon completion of the term(s) of confinement imposed
herein or when the defendant is transferred to Community Custody in lieu of earned early release. The defendant
shall remain under,the supervision of the Department of Corrections and follow explicitly the instructions and
conditions established by that agency. The Department may require the defendant to perform affirmative acts
deemed appropriate to monitor compliance with the conditions [RCW 9.94A.720] and may issue warrants and/or
detain defendants who violate a condition [RCW 9.94A.740].

Date: 3 \;D. C&h/ld_
E i PUGHEH Ol
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FINGERPRINTS

DEFENDANT'S SIGNATURE:
DEFENDANT'S ADDRESS:

RIGHT HAND
FINGERPRINTS OF:

Yl

BENJAMIN LEE SMALLS

oagko: 9/2570 )

,(:22¢~rL,,/

//gzéégz KING COUNTY SUPERIOR COURT

ATTESTED BY: BARBARA MINER,
ERIOR CO CLERK

BY:

DEPUTY CLERK

CERTIFICATE

I, _ )
CLERK OF THIS CQOURT, CERTIFY THAT
THE ABOVE IS A TRUE COPY OF THE
JUDGEMENT AND SENTENCE IN THIS
ACTION ON RECORD IN MY OFFICE.
DATED:

CLERK

BY:

DEPUTY CLERK

OFFENDER IDENTIFICATION

S.I.D. NO.

1983

DOB: SEPTEMBER 21,
SEX: M

RACE: B
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON, )
. Plaintiff, )
V. ) No. 08-1-02482-9 SEA
)
BENJAMIN LEE SMALLS, ) INFORMATION
)
)
)
Defendant. )

I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington, do accuse BENJAMIN LEE SMALLS of the crime of
Murder in the Second Degree, committed as follows:

That the defendant BENJAMIN LEE SMALLS in King County, Washington, on or about
September 13, 2002, while committing and attempting to commit the crime of Assault in the
Second Degree, and in the course of and in furtherance of said crime and in the immediate flight
therefrom, and with intent to cause the death of another person, did cause the death of Stephen
Kirk, a human being, who was not a participant in said crime, and who dicd on or about
September 13, 2002;

Contrary to RCW 9A.32.050(1)(a) and (b), and against the peace and dignity of the State
of Washington.

And I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington further do accuse the defendant BENJAMIN LEE SMALLS

Daniel T. Satterberg, Pmseéuting Attorney

W554 King County Courthouse
» 516 Third Avenue
INFORMATION - | Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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at said time of being armed with a handgun, a firearm as defined in RCW 9.41.010, under the

authority of RCW 9.94A.533(3).

INFORMATION - 2

DANIEL T. SATTERBERG
Prosecuting Attorney

By: b':(. A

EF i

osecuting Attorney

Daniel T. Satterberg, Prosecuting Attorney

W554 King County Courthouse

516 Third Avenue

Seattle, Washington 98104

(206) 296-9000, FAX (206) 296-0955




CAUSE NO. __

- —— —

SEATTLE
POLICE CERTIFICATION FOR DETERMINATION

DEPARTMENT OF PROBABLE CAUSE

That Russ Weklych is a Detective with the Seattle Police Department and has reviewed the
investigation conducted in Seattle Police Department Case Number 02-414780;

There is probable cause to believe that Benjamin Lee Smalls 9-21-1983 committed the
crime(s) of Murder and Assault.

This belief is predicated on the following facts and circumstances:

That 9-13-2002 at approximately 6 PM victim Stephen Darrell Kirk was standing in the vicinity
of the Auto Fitness Detail shop located at 7216 Rainier Ave S in the City of Seattle County of
King in the State of Washington. The Detail Shop is located on the northeast corner of Rainier
Ave S and S Garden Street. Rainier Ave S runs in a north and south direction and S Garden
Street runs in an east and west direction. Stephen Kirk, street name “Bingo” was on the corner
of Rainier Ave S and S Garden talking with his friend Toni Antoinette King FB 6-1-1980.-King
bas the street name “Toni Girl.” Toni Antoinette King and Stephen Darrel Kirk have known
each other for approximately ten years. Witness Cedrick Benard Alderman MB 11-20-1978 was
standing in the parking lot of the Auto Fitness Detail shop.

Also present in the immediate area were several employees and patrons of the Auto Fitness
Detail shop. These witnesses include Auto Fitness shop owner Herman Hudson 2-3-1956 and
Anthony Jones 1-1-1953.

This homicide occurred on 9-13-2002. At that time and in the months and years afterward
Detectives had an extremely difficult time locating witnesses and interviewing them. When
critical witnesses were identified and then contacted they took measures to avoid Detectives and
not cooperate with this investigation. Detectives persisted and were eventually able to identify
Jonnetta Karlene Glover 2-24-1979 and Toni Antoinette King as eyewitnesses to this homicide.
Both were extremely reluctant to cooperate with Police and also extremely reluctant to give
statements on what they observed. They both expressed extreme concern for their safety and the
safety of their families due to their fear of suspect Benjamin Lee Smalls. Both eventually did
give taped statements of their observations, which are detailed in this certification. Smalls goes
by street names of “Little Ben, Little Book and Bookman.” Cedrick Bernard Alderman is also an
eyewitness. He was interviewed on 9-25-2002. Alderman is currently in custody at the Sheridan
Federal prison in Sheridan Oregon.

Witness Herman Hudson said he was standing on the corner of Rainier Ave. So. & So. Garden.
Hudson heard two gunshots, “Pop Pop” And saw “Bingo” running down the street (Garden).
Hudson then heard a third shot, “Pop.” Hudson then saw another, “dude” run down the hill.
Hudson described him as black male with dark complexion 5°11” to 6’07, with a small Afro.
The guy ran to a two-tone, older two-door Blazer tan and brown. The Blazer was facing east on
Garden parked on the south side of the street. The driver was a black female who also had a dark
complexion. Hudson said he had never seen the black male or black female before. Hudson said
he went into the parking lot of the detail shop where “Bingo” told Hudson he got shot. Hudson
said, “Bingo was in the detail shop earlier to talk about his girlfriend’s car getting detailed.
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SEATTLE INCIDENT NUMBER ]
) POLICE CERTIFICATION FOR DETERMINATION 02-414780
DEPARTMENT - OF PROBABLE CAUSE ONT FILE i) o

There was a dispute over the gu'lfnend’s car. Hudson got the license number of the Blazer as
800 MOG (WA).

Witness Anthony Jones said he was detailing a car in the parking lot of the detail shop. Jones
said he heard, “Pop Pop.” “Bingo” came into the parking lot and said to call 911. Jones saw the
gunshot wounds to Bingo’s body. Jones said he saw a black male get into a brown “Bronco
type” vehicle. A black female in her twenties was driving the car. Jones described the black
female as 5°2, 118-120 LB. Jones said the black male was hurriedly walking down the hill
before getting into the car. Jones said the car was idling with the engine running. The car sped
off eastbound up the hill.

A third witness named Chris McCoy was riding a motorcycle east on Garden. McCoy was riding
his motorcycle when he heard three shots. He observed a black male getting into a brown older
SUV. McCoy turned up the hill on Garden Street and became aware the same SUV was
tailgating him. McCoy states he observed part of the license plate, which was “800.”

Detectives ran DOL registration for license 800 MOG, which came back registered to a Nissan.
Detectives ran the plate 800 MQG (WA) which came back to a Chevrolet Blazer which is an
SUV. The registration came back to J. K. Glover at 406 N 39 Ave in Yakima, WA. The legal
owner is Washington Cars located at 15031 B Military Rd So. Tukwila, WA. Detective Weklych
located information in the Seattle Police Department computer systems for a Jonnetta K. Glover
black female date of birth 2-24-79.

Detectives Suguro and Weklych contacted Greg Stotsemberg, owner of Washington Cars Inc. at
14141 Tukwila International Blvd. Tukwila, WA 98168 with a phone number of 241-7145.
Stotsemberg said J.K. Glover is Jonnetta Glover. Glover has purchased vehicles from
Stotsemberg for five to six years. Stotsemberg viewed a Police identification photo of Jonnetta
Glover and confirmed J.K. Glover is in fact Jonnetta Karlene Glover 2-24-1979. Stotsemberg
confirmed Jonnetta Glover bought a 1985 Chevrolet Blazer with a Washington license plate of
800MQG..

Detectives had made several attempts from January 2006 until January 2008 to interview Glover.
She repeatedly stymied Detectives efforts. Glover was extremely reluctant to talk with or
cooperate with Detectives. She stated many times to Detectives she was afraid Benjamin Smalls
would kill her, her child or some other member of her family if she cooperated with Police.
Detectives had a face-to-face interview with Jonnetta Karlene Glover on January 15, 2008.

As stated, at the time of this homicide Jonnetta Karlene Glover was the girlfriend of Benjamin
Lee Smalls. Glover confirmed to Detectives that she was the registered owner of the 1985
Chevrolet Blazer 800MQG. She later sold that vehicle to a long time friend named Matt
Blazevich, Glover states she and Smalls were living together in Tukwila at the time. On 9-13-
2002 she and Smalls decided to drive to the area of the Auto Fitness Detail shop to buy
marijuana, Prior to leaving the residence Smalls armed himself with a handgun, which Glover
states, “Was his.” Glover states Benjamin Smalls would keep the handgun either “under his
pillow or on his person in his pocket.” Glover states she was driving and Smalls was in the right
front passenger seat. When they arrived in the area she parked the Blazer on the southeast corner
of S Garden and Rainier Ave S. She states she remained in the Blazer while Smalls exited and
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SEATTLE NUMB
G)) POLICE CERTIFICATION FOR DETERMINATION 02-414780
DEPARTMENT OF PROBABLE CAUSE sl )

H02-300

walked north across the street toward the detail shop. Glover states she “noticed a whole bunch
of people” standing around. She states she only recognized one person whom she knows as
“T.G., Toni Girl.” Glover is shown a Police identification photo of Toni Antoinette King FB 6-1-
1980 and positively identifies King as Toni Girl.

Glover states she was still seated in her vehicle and observed Kirk “run up” on Smalls. She states
Kirk had pothing in his hands and did not touch Smalls. She states Smalls pulled the handgun
“out of his pocket and killed...shot him.” Glover says Kirk was “a couple of feet” from Smalls
when Smalls shot him. She further states Smalls pulled the handgun from his right pocket just
prior to shooting Kirk. Glover states Smalls fired with his right arm up and extended out from
his body and fired three to four times. Glover had the window down on her side of the vehicle.
She observed Kirk run toward the Detail shop holding his stomach yelling, “I’m shot, I’m shot!”
Glover states Smalls came back to her car getting in the passenger side telling her “Let’s leave,
we have to leave.” Glover states during the ride back to her house she kept asking Smalls why he
killed that man. She states Smalls told her he did it because the man “would bully him.” She
states Smalls showed no regret or remorse. Glover states during the ride back to her residence in
Tukwila Smalls threatened to kill her if she “told anyone about what happened.” Glover states
she “believed him” and again told Detectives she was afraid he would carry that out if she talked
to Police. During all of Detectives contacts with Glover she repeatedly told Detectives she was
afraid Benjamin Smalls would kill her now or in the future if he found out she had told Police
what she observed on 9-13-2002. '

Toni Antoinette King was interviewed on January 23, 2008. At the time of this homicide Toni
Antoinette King was an acquaintance to Smalls. One week prior to this homicide Toni
Antoinette King and Smalls were involved in a minor confrontation. One week prior to this
homicide Toni Antoinette King was with a friend seated in a vehicle at another location in the
City of Seattle. Numerous other peoplc were around the vehicle including Benjamin Smalls.
Toni Antoinette King had an unopened bottle of liquor in the car. Benjamin Smalls reached in
and took the bottle, opened it and drank from it. Toni Antoinette King had bought the bottle for
her boyfriend and was afraid he would be angry if she returned to his location with an opened
bottle. Toni Antoinette King demanded Benjamin Smalls buy another bottle for her. He refused
and heated words were exchanged. Toni Antoinette King threw soda from a soda can, not the
can itself, onto Smalls, which made his clothing and person wet. Smalls yelled “Bitch I’m going
to get you!” as Toni Antoinette King sped away in the vehicle. After this incident with the soda
Toni Antoinette King had heard from others Smalls was making physical threats against her and
she was afraid Smalls was going to hurt her or beat her up on sight.

As she and Stephen Kirk were standing on the comer Toni Antoinette King noticed a tan Blazer
type SUV parked on the south east comer of Rainier Ave S and S Garden Street. The Blazer was
parked on the corner and it was facing in and eastbound direction. Toni Antoinette King noticed
two people who were known to her. Toni Antoinette King noted Jonnetta Glover was in the
driver seat and Benjamin Smalls was crossing over in front of the vehicle. Toni Antoinette King
said it “appeared he had just gotten out of the passenger side.” Toni Antoinette King has known
both Glover and Smalls “since high school” and she very well knows both. Toni Antoinette
King observed Smalls walk east bound on S Garden Street toward a group of people who were
on the north side of S Garden just east of the Auto Fitness shop. Toni Antoinette King noticed
Smalls look in her direction. Because of the confrontation with Smalls one week carlier King
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approached Smalls saying “Look are we cool, is everything all right?” Smalls replied “Shut up
bitch I should have socked you in your face” in an angry manner. As Toni Antoinette King
attempted to mollify Smalls Stephen Kirk walked up behind King. Kirk had heard Smalls
remark and told Smalls “If Tim was alive you wouldn’t be saying that so if you want to do
something hit me.” (Timothy Wayne Jones was the deceased boyfriend of King.) Smalls did not
reply and Kirk began to walk away. Toni Antoinette King began to again talk to Smalls to
attempt to placate him because of the soda incident. King states she suddenly heard five shots
and saw a gun in Benjamin Smalls’s right hand. Toni Antoinette King states Smalls was
pointing the gun at Stephen Kirk. King estimates that Kirk was approximately 12 feet away from
Smalls when he was shot and had his back to Smalls at the time. King saw that Stephen Kirk
had been hit as she saw him lean toward his right side and saw blood on his shirt. King states
she looked directly at Benjamin Smalls who was approximately three feet away and who still had
the gun in his hand. Toni Antoinette King says she feared at that moment Benjamin Smalls was
going to shoot and kill her. King turned and ran to assist Stephen Kirk who had collapsed in the
parking lot of the Auto Fitness Detail shop. King heard Stephen Kirk saying “Let me go, let me
go, I'm tired.” She assisted him until paramedics arrived. Toni Antoinette King states she
observed a wound on Kirk’s back torso and a wound on the front torso. King observed Benjamin
Smalls run to the SUV driven by Jonnetta Glover. She obscrved Glover and Smalls drive away
from the scene eastbound on S Garden Street.

Toni Antoinette King was shown a Police montage numbered 43429. Benjamin Smalls is in the
bottom row right position six. Toni Antoinette King positively identified Benjamin Smalls as the
man who shot and killed Stephen Kirk. King also looked at a Police identification photo of
Jonnetta Glover and positively identified her as the driver of the SUV.

During Detective’s contacts with Toni Antoinette King she repeatedly told Detectives her
reluctance to cooperate was founded in her fear of Benjamin Smalls. Toni Antoinette King told
Detectives she fears Benjamin Smalls or his associates will kill her if they find out she has
cooperated with Police.

On 9-25-2002 Detectives interviewed Cedrick Alderman 11-20-1978 and took a taped statement
from him. Alderman was at the Detail shop when this incident occurred. He states he observed
“Lil Ben and Toni Girl” near the Detail shop. Alderman states he observed and heard Lil Ben
and Toni Girl in an argument. Alderman heard “bitch and all, cuss words.” Alderman saw
“Bingo walk up pointing his finger at Lil Ben. Bingo was calling him Lil nigga’s and bitches. Lil
Ben was like “Man you got me fucked up, this neighborhood of mine.” Alderman heard Bingo
say, “Leave my home girl alone before I have your head.” Alderman says Lil Ben turned away
from Kirk and suddenly tured back with a gun in his hand. Lil Ben, Benjamin Smalls, started
shooting at Kirk. Alderman tumed and ran for cover. Alderman states ran for cover and out of
the immediate area. Alderman told Detectives he talked to Benjamin Smalls by phone “later that
night.” Alderman told Detectives Smalls told him “Man I’m cool, you know, I just had to shoot
that nigga. Man you know what I’m saying, he was trying to call down my name, you know what
I’m saying, [ aint no sucka you know I just had to do what I had to do.”

During the interview in 2002 Alderman was shown Police montage 43429. Alderman positively
identified the photo in the lower row, far right as Lil Ben, Benjamin Smalls, the man he observed
shoot Stephen “Bingo™ Kirk.

Fom 34.0E 5/98 _ PAGE 4 OF




INCIDENT NUMBER

02-414780

POLICE CERTIFICATION FOR DETERMINATION
DEPARTMENT OF PROBABLE CAUSE

On 2-26-2008 Detectives traveled to Sheridan Oregon and interviewed Cedrick Alderman who is
currently in custody in the Sheridan Federal Prison. Alderman confirmed he was present at the
homicide of Stephen Kirk and verified he did recall the details in his statement. Alderman is
eligible for release in September of 2008.

Benjamin Lee Smalls entered King County Work Release on 2-05-08 on an original charge of
Assault 2. On 2-28-2008 Detectives went to King County Work Release in downtown Seattle
and checked out Smalls for interview. Smalls was brought to the Seattle Police Department
homicide office where he was interviewed after he was quoted Miranda and waived. Benjamin
Lee Smalls admitted knowing Toni Girl, Jonnetta Glover and Matt Blazevich. As Detectives
continued the interview and mentioned the victims name and strect name Smalls requested an
attorney and the interview was terminated. Smalls was booked to King County Jail on Murder
and Assault charges.

This case continues to be investigated. Detectives have developed leads on additional witnesses
who have been identified and were at this homicide. Detectives have been working to locate

them.
/

Under p:@mjm’y under the laws of the State of Washington, I certify that the foregoing is
true and correct fo hest of my knowledge and belief. Signed and dated by me this § _
day of 2008, at Seattle ington. /(
' dhs j A ""}5%
Lsss BN

Form 34.0E 5/08 PAGE 5 O©OF
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CAUSE NO. 08-1-02482-9 SEA

PROSECUTING ATTORNEY CASE SUMMARY AND REQUEST FOR BAIL AND/OR

C ITIONS OF RELEASE

The State incorporates by reference the Certification for Probable Cause written by
Seattle Police Department Detective Russ Weklych for case number 02-414780 and signed on

I[ March 3, 2008.

REQUEST FOR BAIL

The defendant was 19 years old when he killed Stephen Kirk in September of 2002. The
five-year delay in filing this case can be attributed to this defendant threatening to kill the eye
witness who drove him away from the scene just moments after this murder was committed.

Since the time of this crime the defendant has been charged with and convicted of a
variety of Drug and Assault cases. He has an offender score of 8 and a pending D.V. Assault 2°
case at the Maleng Justice Center.

For all of these reasons the State requests that a warrant be issued for the defendant's
arrest for Murder in the Second degree with a Firearm enhancement, and that bail be set at two
million dollars. The State further requests that the defendant be precluded in writing from
having any contact, directly or through third persons, with the witnesses in this case.

Signed this aé day of March, 2008.

Prosecuting Attorney Case . Daniel T. Satterberg, Prosecuting Attorney
Summary and Request for Bail W554 King County Courthouse

o 516 Third Avenue
and/or Conditions of Release - 1 Seattle, Washington 98104

(206) 296-9000, FAX (206) 296-0955
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FILED WARRANT ISSUED
CHARGE COUNTY $200.00
O6 HOV IL PH 4: 10

KIHG COUNTY
SUPERIOR COURT CLERK
KENT. WA

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON,
Plaintiff,
No. 06-1-12112-7 KNT

V.

BENJAMIN LEE SMALLS INFORMATION

i S S R

Defendant. )

I, Norm Maleng, Prosecuting Attorney for King County in the name and by the authority
of the State of Washington, do accuse BENJAMIN LEE SMALLS of the crime of Assault in the
Second Degree - Domestic Violence, committed as follows:

That the defendant BENJAMIN LEE SMALLS in King County, Washington on or about
October 4, 2006, did intentionally assault another and thereby recklessly inflict substantial bodily
harm upon Latasha King;

Contrary to RCW 9A.36.021(1)(a), and against the peace and dignity of the State of
‘Washington.

NORM MALENG
Prosecuting Attorney

Elizabeth A, Abbefc WSBA #23944
Deputy Prosecdting Attorney

Norm M',aleng,
Prosecuting Attorney
ional Justice Center
INFORMATION - 1 ke W
Kertt, Washington 98032-4429

N\
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06-1-12112-7gyp0ni GiNAL

CERTIFICATION FOR DETERMINATION OF PROBABLE CAUSE:

That John Demarest is a Detective with the Federal Way Police Department and has reviewed the
investigation conducted under Federal Way Police Department Case Number 06-15049.

There is probable cause to believe that Benjamin L. Smalls (09-21-83) committed the crime of Assault
2™ Degree (DV), RCW 9A.36.021.

This belief is predicated on the following facts and circumstances:

On 10-17-06, Officers A. Crispin and E. Davis of the Federal Police Department were dispatched to
investigate a domestic violence assault report. The victim, Latasha L. King (12-21-79), was calling from
an address in Tukwila to report that she had been assaulted by her ex-boyfriend, Benjamin L. Smalls at
his residence located at 28805 28" P, S. #G in Federal Way, King County, Washington. Prior to
contacting King, Officer Davis prepared a photo montage made up of King County booking photographs
which included a photograph of Smalls and five filler photographs.

‘When the Officers arrived they contacted ng, who told them that on 10-14-06 at about 0210 hours, she

was at the Denny’s Restaurant on 4™ Ave. in Seattle. King said that she ran into her ex-boyfriend Smalls

whom she had been involved in a prior dating relationship for about one month. King said that Smalls

told her she needed to get into his vehicle. King said that when she declined, Smalls grabbed her cellular

_ phone from her and told her if she wanted her phone back, she would follow him to his apartment in
Federal Way.

King said that she went to Smalls’ apartment and went inside. King said that she asked for her cellular
phone back and Smalls became upset and told her to go to the back bedroom. King said that when she
refused, Smalls grabbed her by the arm and forced her to the bedroom and pushed her onto the bed.
King said that when she tried to get up, Smalls pushed her back down causing her to fall over the bed.
King said when she got up and sat on the bed, Smalls grabbed her by the shirt and struck her on the left
side of her face with an ashtray. King said that the ashtray shattered, causing severe lacerations across
her lip and above her left eye.

King said that when she was unable to stop the bleeding, Smalls took her to Highline Hospital in
Tukwila, King said that she lied to the hospital staff as to how she received her injuries, because she
feared retaliation from Smalls. King said that after being treated and released from the hospital, Smalls
took her back to his apartment. King said that initially Smalls would not give her keys to her and she
was unable to leave, King said that she slept at Smalls’ apartment and woke at about 1500 hours the next
day. King said that Smalls apologized and allowed her to leave. King told the Officers that it took
twenty sutures to close the lacerations to her face.

Officer Crispin showed King the photo montage and she identified Smalls as the person that had
assaulted her. Officer Crisping also took photographs of King’s injuries. When I reviewed the
photographs, [ could see that King had received lacerations to her upper lip and near her left eye as well
bruising around the eye which constituted significant, temporary disfigurement.



ORIGINAL

Under penalty of perjury under the laws of the State of Washington, I certify that the forcgomg is true
and correct. Signed and dated by me this 8" day of November, 2006 at Federal Way, Washington.

Signature of Assigned Detective:

r-
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CAUSE NO. 06-1-12112-7 KNT

PROSE G ATTORNEY CASE Y T FOR BAIL AND,
CONDITIONS OF RELEASE

The State incorporates by reference the Certification for Determination of Probable
Cause signed by Detective John Demarest of the Federal Way Department of Public Safety
regarding incident 06-15049,

STFOR B

There have been no prior judicial determinations regarding this incident.

The State requests that the court find probable cause and set bail in the amount of
50,000.00 based on the nature of the offense and the defendant's criminal history.

The defendant has previously been convicted of VUCSA (2002 x 2, 2003) Assault 4
(2003 % 3) Malicious Mischief 2 (2003), DUI (2003) Eluding (2002) No Valid Operator's
License (2000); and convicted as a juvenile of: VUCSA (2000) UPFA (2000) and Robbery 1

(1997).

The State requests a No Contact Order issued for the protection of the victim,

REXF

Prosecuting Attorney Case g';m Maleng,
Summary an_d.chuest for Bail feus M""’“ﬁngj Mumch s
and/or Conditions of Release - 1 : 401 Fourth Averme North

Kent, Washington 980324429
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ORDER ON CRIMINAL MOTION

FILED
2009 SEP 28 Al 2
09 KNG COUNTY,
sep 2 8 W Y u ih
1 SURICR r(.lhd !
0OPY TOCOUNTY JAL 2 8 2003 SUTRERTE
CSTFIED COFY TO WARRANTS e
SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OF KING
STATE OF WASHINGTON, NO. &r kit SEA
Plaintiff, ORDER ON CRIMINAL MOTION
VS. .
Defe Q: t.
The above entitled court, having considered a o Y}
DATED thxslﬁ'day of Sﬁﬁ% , 2009.
Presented By- /IUD@@EGORY P. CANOVA
Approved:
WSBA#
C_"

JUDGE GREGORY P CANOVA
KING COUNTY SUPERIOR COURT
516 THIRD AVE
SEATTLE WA 98104
(206) 296-9250

n.’(
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FILED
KING COUNTY, WASHINGTON

UEL 03 2009

SUPERIOR COURT CLERK

DESTRUCTION/RELEASE AUTHORIZATION FORM FOR
PLAINTIFF’S EXHIBITS

Cause Number: 06-1-12112-7 SEA

Defendant: Smalls
Charge: Robbery 2
Unlawful Imprisonment
Assault 2
Sentence: Dismissed Sentence Date: 11-14-08
Appeal/Date of Mandate: N/A

ok s o K o o o ok ok ok ok ok ok e o ol o s ok ok sk o Sk ok a8 o ok ke ok sk Kl ke o s sk ok o e ok ok sk sk sk sk ok ok ok ok ok ok ok o s ek ok

AUTHORIZATION

[ 1/] Destruction of plaintiff’s exhibits authorized

[ ] Release of plaintiff’s exhibits to Police Department (police
case number ) is authorized; destruction of
remaining plaintiff’s exhibits (not submitted by police department) is
authorized.

[ ] Release/Destruction of exhibits NOT APPROVED

Date: [2-2~09 By: fn.p;\. C htea twsBa 26340

Senior Deputy Prosecuting Attormey

SCOMIS Code: CRRSP
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KING co’ﬁrznlfr, %A%Himow
DEC 1 5 2009

SEA
SUPERIOR COURT CLERK

FILED
KiNG COUNTY Wy SHINGTON,

bec 5

SUPF3ICR COURT CLERK

SCOMIS Code: EXD

Case# 06-1-12112-7 SEA

#PLTF Exhibits 14  #DEFT Exhibits 1

Destruction Authorization Form

Case Name STATE OF WASHINGTON VS SMALLS

#OTH Exhibits

Designations/ Box Loc CDB ENV _15 GUN FE
Quantity MON NAR JEW sS OTH
Resolution Code DSM Date 11/14/08
Stipulation: Yes X No
PLTF Disposition Notice Yes X N/A_X  OTH Disposition Notice Yes  NA X
DEFT Disposition Notice Yes N/A_X_ File Exhibit Conversion Notice(s) Yes N/A_X_
Charge/Cause Consolidated Yes __ No X W/Case #
Robbery 2
Unlawful Imprisonment
Assault 2
Sentence Dismissed
Judgement Date 11/14/08 Appeal Date Mandate Date
Researched By Date (/4 ~0F
Exh ibit,SGﬁ' Member
Reviewed By  _ % Date l-l-D%

Exhibj#Room Lead

7 )

Datv&/ ’#7

Authorized By

Division Manager

DAF October 2003
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FILED
KING counry, WASHINGTON

APR 25 700

CRIMINAL PRESIDING

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON, )
Plaintiff, )
V. ) No. 08-1-02482-9 SEA

)

BENJAMIN LEE SMALLS, ) AMENDED INFORMATION
)
)
)
Defendant. )

COUNT 1

I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington, do accuse BENJAMIN LEE SMALLS of the crime of
Murder in the Second Degree, committed as follows:

That the defendant BENJAMIN LEE SMALLS in King County, Washington, on or about
September 13, 2002, while committing and attempting to commit the crime of Assault in the
Second Degree, and in the course of and in furtherance of said crime and in the immediate flight
therefrom, and with intent to cause the death of another person, did cause the death of Stephen
Kirk, a human being, who was not a participant in said crime, and who died on or about
September 13, 2002;

Contrary to RCW 9A.32.050(1)(a) and (b), and against the peace and dignity of the State
of Washington.

And I, Danie] T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington further do accuse the defendant BENJAMIN LEE SMALLS
at said time of being armed with a handgun, a firearm as defined in RCW 9.41.010, under the
authority of RCW 9.94A.533(3).

Daniel T. Satterberg, Prosecuting Attorney

WS554 King County Courthouse
3 516 Third Avenue
AMENDED INFORMATION - 1 Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955

™.
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And I, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse
BENJAMIN LEE SMALLS of the crime of Assault in the Second Degree, a crime of the same
or similar character as another crime charged herein, and committed as follows:

That the defendant BENJAMIN LEE SMALLS in King County, Washington, on or about
September 13, 2002, did intentionally assault Toni Antoinette King with a deadly weapon, to-
wit: a handgun;

Contrary to RCW 9A.36.021(1)(c), and against the peace and dignity of the State of
Washington.

And I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by the
authority of the State of Washington further do accuse the defendant BENJAMIN LEE SMALLS
at said time of being armed with a handgun, a firearm as defined in RCW 9.41.010, under the
authority of RCW 9.94A.533(3).

DANIEL T. SATTERBERG
Prosecuting Attorney

Daniel T, Satterberg, Prosecuting Attorney

W554 King County Courthouse

- 516 Third Avenue
AMENDED INFORMATION - 2 Skt Wb 92104
(206) 296-9000, FAX (206) 296-0955
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FILED
2000 MY 14 PM 3t 1k

AL
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TeTATILE, WA

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

Defendant.

STATE OF WASHINGTON, )
)
Plaintiff, ) No.O® .|. 02492 4 SCA
; )
VS.
' ) STATEMENT OF DEFENDANT ON
?E?N)m N LEG SMALLY ) PLEA OF GUILTY TO FELONY
) NON-SEX OFFENSE (STTDFG)
)
)
)
)

1. My true name is 8@)MIN LEE' SWI:‘\U.-S

2 Mydateofbinis____ WM TH
P

3. I went through the grade,

4. 1 HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT:

(a) 1have the right to representation by a lawyer; if I cannot afford to pay for a lawyer, onc

—

will be provided at no expense to me. My lawyer's name is [=7d] LopEes K‘EMP
(b) I-arn charged with the crime(s) of mblﬁbtf‘ﬂ. IN THE JECOND DESREE N/

— - ,
The elements of this crime(s) are set forth in tﬁ)e n o%atlon! FiesT  amended information,

which is incorporated by reference and which I have reviewed with my lawyer.

FORM REV 9/05
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(Felony) - 1

-l

L a1

P
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5 I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT I HAVE THE
FOLLOWING IMPORTANT RIGHTS, AND I GIVE THEM ALL UP BY
PLEADING GUILTY:

(a) The right to a speedy and public trial by an impartial jury in the county where the crime
is alleged to have been committed;

(b) The right to remain silent before and during trial, and the right to refuse to testify

against myself;

(c) The right at trial to testify and to hear and question the witnesses who testify against me;

(d) The right at trial to have witnesscs testify for me. These witnesses can be made to
appear at no expense to me;

(€) The right to be presumed innocent until the charge is proven beyond a reasonable doubt
or ] enter a plea of guilty;

(f) The right to appeal a determination of guilt after a trial.

6. IN CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA(S), I
UNDERSTAND THAT:

(a) The crime(s) with which I am charged carries a sentence(s) of:

Count Standard Range Enhancement That Will Be Maximum Term
No. Added to Standard Range and Fine
L\ PE_ years
I [29% - 3% L0 mogNTH $50,000.00 |
10 years
.y 63 - 24 i $25,000.00 |
( years
3

The crime of UI.D‘_% INTHE SEZOMD s a most serious offense as defined by
oL, ADRUWA (MVE 3ZoMD DRI
RCW 9.94A.030, and if T have at least two prior convictions on separate occasions whether in this

FORM REV 9/05
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(Felony) - 2
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state, in federal court, or elsewhere, of most serious crimes, I may be found to be a Persistent
Offender. IfI am found to be a Persistent Offender, the Court must impose the mandatory sentence
of life imprisonment without the possibility of early release of any kind. RCW 9.94A.570. [If not
applicable, this paragraph should be stricken and initialed by the defendant and the judge

]

(b) The standard sentence range is based on the crime charged and my criminal history.
Criminal history includes prior convictions and juvenile adjudications or convictions, whether in
this state, in federal court, or elsewhere.

(c) The prosecuting attorney's statement of my criminal history is attached to this
agreement. Unless I have attached a different statement, I agree that the prosecuting attorney's
statement is correct and complete. If I have attached my own statement, I assert that it is correct
and complete. If 1 am convicted of any additional crimes between now and the time [ am sentenced,
I am obligated to tell the sentencing judge about those convictions.

(d) IfI am convicted of any new crimes before sentencing, or if any additional criminal
history is discovered, both the standard sentence range and the prosecuting attomey's
recommendations may increase or a mandatory sentence of life imprisonment without possibility of
parole may be required by law. Even so, I cannot change my mind and my plea of guilty to this
charge is binding on me.

(e) In addition to sentencing me to confinement, the judge will order me to pay $500 as a
victim's compensation fund assessment. If this crime resulted in injury to any person or damages to
or loss of property, the judge will order me to make restitution, unless extraordinary circumstances

exist which make restitution inappropriate. The jque may also order that I pay a fine, court costs,

FORM REV 9/05
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(Felony) - 3
.2
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attorney fees, and other costs and fees. Furthermore, the judge may place me on community
supervision, community placement or community custody and I will have restrictions and
requirements placed upon me.

(f) Inaddition to confinement, the judge will sentence me to a period of community

supervision, community placement or community custody.

For crimes committed on or aﬁcr July 1, 2000, the judge will sentence me to the community
custody range which is from 3'__4___ months to 19 months or up to the period of eamed
release awarded pursuant to 9.94A.728, whichever is longer, unless the judge finds substantial and
compelling reasons to do otherwise. f)uring the period of community custody I will be under the
supervision of the Department of Corrections, and I will have restrictions and requirements placed
upon me. My failure to comply with these conditions will result in the Department of Corrections
transferring me to a more restrictive confinement status or other sanctions being imposed. [If not
applicable, this paragraph should be stricken and initialed by the defendant and the judge
]

(g) The prosecuting attorney will make the following recommendation to the judge:

Dumos Fedem éﬂﬂwtmmwuﬂ Ir, Dt'smus AW -uaoh Hun-t S 63
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FORM REV 9/05
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(Felony) - 4
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O The prosecutor will make the recommendation stated in the plea Agreement and State’s

Sentence Recommendation, which are incorporated by reference.

(h) The judge does not have to follow anyone's recommendation as to sentence. The judge
must impose a sentence within the standard range unless there is a finding of substantial and
compelling reasons not to do so. If the judge goes outside the standard range, either I or the State
can appeal that sentence. If the sentence is within the standard range, no one can appeal the

sentence.

1) Fife crime of -~~~ has a mandatory minimum sentence

of a(least

senten:

jedge
(j) The crime charged in Count .I: includes deadly weapon

.0

sentence enhancement of months,

This additional confinement time is mandatory and must be served consecutively to any
other sentence and any other enhancement I have already received or will receive in this or any
other cause. [If not applicable, this paragraph should be stricken and initialed by the defendant and
thejudge ___ ____.]

(k) The sentences imposed on counts T 1 T , except for any weapons enhancement,
will run concurrently unless there is a finding of substantial and compelling reasons to do

otherwise. [If not applicable, this paragraph should be stricken and initialed by the defendant and

judge___ ___ ]

FORM REV 9/05 .
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(Felony) - S
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(Felony) - 6

@a

judge may sentence me as a first-time offender instead of imposing a sentence
W 9.94A.650. This sentence may include as much

paragtapﬁ (6)e). In addition, [

1). This senterfCe could include a

period of tgtel confinement for efie-half of the midpoint of the standard range and community

FORM REV 9/05
STATEMENT OF DEFENDANT ON PLEA OF GUILTY
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(@) 1understand that RCW 46.20.285(4) requires that my driver’s license be revoked if the

judge finds I used a motor vehicle in the commission of this felony.

(s) If T am not a citizen of the United States, a plea of guilty to an offense punishable as a

crime under state law is grounds for deportation, exclusion from admission to the United States, or
denial of naturalization pursuant to the laws of the United States.

(t) I will be required to provide a biological sample for purposes of DNA identification

analysis, e H ¥ i “&Q/ %' Wﬁh

FORM REYV 9/05
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(Felony) - 7
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(v) This plea of guilty will result in the revocation of my right to possess, own, or have in

my control any firearm unless and until my right to do so is restored by a court of record.

(w) Begguse this is a crime of domestic violence, I may be ordered to pay a domestic

pﬁncoWlbc

should be stricken and initialed by the

FORM REV 9/05
STATEMENT OF DEFENDANT ON PLEA OF GUILTY

(Felony) - 8
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Vi’ 7. 1plead guilty to the crime(s) of AL [V T SGLimp ﬂéeﬁb%
HAd
s /|

sentences impdsed for these grimes shall be served edhsecutively to each other. RCW

9.94A.58%(c). [If not applicable, this paragraph should be stricken and initialed by the defendant

an¢’the judge

At vV T scan nGeEéE

as charged in the information/ __ (™ ST amended information. I have received a copy of

that information.

8. I make this plea freely and voluntarily.

9. No one has threatened harm of any kind to me or to any other person to cause me to
make this plea.

10. No person has made promises of any kind to cause me to enter this plea except as set
forth in this statement.

11. The judge has asked me to state briefly in my own words what I did that makes me
guilty of this (these) crime(s). This is my statement:

OV SEVMEMBee (3, 2001 IV SEATIEG (Kina countt, wa, LT
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FORM REV 9/05
STATEMENT OF DEFENDANT ON PLEA OF GUILTY
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12. My lawyer has explained to me, and we have fully discussed, all of the above
paragraphs. I understand them all. I have been given a copy of this "Statement of Defendant on

Plea of Guilty." I have no further questions to ask the judge.

A

I have read and discussed this statement
with the defendant and believe that the
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The foregoing statement was signed by the defendant in open court in the presence of the

defendant's lawyer and the undersigned judge. The defendant asserted that [check appropriate box]:

) The defendant had previously read; or
) The defendant's lawyer had previously read to him or her; or
{] (c) An interpreter had previously read to the defendant the entire statement above;

and that the defendant understood it in full.
1 find the defendant's plea of guilty to be knowingly, intelligently and voluntarily made. The

defendant understands the charges and the consequences of the plea. There is a factual basis for the
plea. The defendant is guilty as charged.

Dated this _lida of AOW ,209?_
y | @%\SC‘Q\
=
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[ am a certified interpreter or have been found Atherwise qualified by the court to interpret in

the language and [ am fluent infhat language, which the defendant understands,

I have translated this entire document for the géfendant from English into that language. I certify

under penalty of petjury under the laws of the State of Washington that the foregoing is true and

correct.

Dated this day of ,20_
TRANSLATOR / INTERPRETER
Print Name: Print Name:
FORM REV 9/05
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FELONY PLEA AGREEMENT

Date of Cri ) ' Date: &]]EM !L‘ MB
Defmdm&@mwm?/((:ause No__ OB-LOUBL (G

The State of Washington and the defendant enter into this PLEA AGREEMENT which is accepted only by a guilty plea. This
agreement may be withdrawn at any time prior to entry of the guilty plea. The PLEA AGREEMENT is as follows:

On Plea To: As charged in Count(s) M of the OJ original ﬁ amended information.

With Special Finding(s): ﬂdead!y weapon - firearm, RCW 9.94A.510(3); O deadly weapon other than firearm, RC
.94A.510(4); O sexual motivation, RCW 9.94A.835; D protected zone, RCW 69.50.435; [J domestic violence, RCW Mi'
10.99.020; I other ; for count(s):

p\msmss: Upon disposition of Count(s) L, aqth §T' , the State moves to dismiss:

O REAL FACTS OF HIGHER/MORE SERIOUS AND/OR ADDITIONAL CRIMES: %"a%co wiﬂl%w ¢ 0,? ZG'T
the parties have stipulated that the following are real and material facts for purposes of this sentencing: e sem—bhn'
O The facts set forth in the certification(s) for determination of probable cause and prosecutor’s summary.
1 The facts set forthin O Appendix C; O IS WE'

The defendant acknowledges and waives any right to have a jury determine these facts by proof beyond a reasonabje doubt.

F RESTITUTION: Pursuant to RCW 9.94A.753, the defendanpghall pay restitution in full to the victim(s) on charged ¢opnts and
Wagrees to pay restitution in the specific amount of &‘E.E_WM% TG 0 Q‘l".ﬁi
[J agrees to pay restitution as set forth in (0 Appendix C;

CRIMINAL HISTORY AND OFFENDER SCORE:

a. Whe defendant agrees to this Plea Agreement and that the attached sentencing guidelines scoring form(s) (Appendix A) and
the attached Prosecutor's Understanding of Defendant's Criminal History (Appendix B) are accurate and complete and that the
defendant was represented by counsel ar waived counsel at the time of prior conviction(s). The State makes the sentencing
recommendation set forth in the State's sentence recommendation. An essential term of this agreement is the parties’ understanding
of the standard sentencing range(s) and if the parties are mistaken as to the offender score on any count, neither party is bound by
any term of this agreement.

b. O The defendant disputes the Prosecutor's Statement of the Defendant's Criminal History, as follows:
(1) Conviction: Basis:

(2) Conviction: Basis:

c. The parties agree that neither party will seek an exceptional sentence.

Maximum on Count(s) ﬂ is not more than LI ﬁ/ years each and § 5 QFM fine each.
Maximum on Count(s) Tﬁ- is not more than ll!) years eachand $ 2,5-! OO0 fine each.

0 Mandatory Minimum Term(s) pursuant to RCW 9,94A.540 only:

Mandatory weapon sentence enhancement for Count(s) p o3 is h Q months each; for
ount(s) is months each. This/these additional term(s) must be served consecutively to

each other and to any other term and without any earned early release.

The State's recommendation will increase in severity if additional criminal convictions are found or if thg, defendant commits any
uncharged crimes, fails to appear for sentencing or violates the conditions of release.

efendajt N Judge, King Colnty Superior Court
T "
- Judge Regina Cahan

KING ATTORNEY



APPENDIX B TO PLEA AGREEMENT
PROSECUTOR'S UNDERSTANDING OF DEFENDANT’S CRIMINAL HISTORY
(SENTENCING REFORM ACT)

Defendanl:BEN D‘“’:MJ IZ; Zabb
CRIME DATE OF PLACE OF DISPOSITION
CONVICTION CONVICTION (Probation and/or

incarceration and
length) SRA —
Counts as Prior

ADULT FELONIES:
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ASSAULT, SECOND DEGREE
(RCW 9A.36.021(2)(a))

CLASS B FELONY
VIOLENT

I. OFFENDER SCORING (RCW 9.94A.525(8))

ADULT HISTORY:

Enter number of serious violent and viclent felony convictions

Enter number of nonviolent falony convictions

JUVENILE HISTORY:

Enter number of serious violent and viclent felony dispositions
Enter number of nonviolent felony dispositions

x2=

OTHER CURRENT OFFENSES: (Other current offensas which do not encompass the same canduct count in offender score)

| x2= Z.-

x1=

Enter number of other serious violent and violent felony convictions .......

Enter number of nonviolent felony convictions

STATUS: Was the offender on community custody on the date the current offense was committed? (if yes),

Total the [ast column o get the Offender Scors
{Round down to the nearest whole number)

Il. SENTENCE RANGE

| x2= 2
L xu= _|

—

——

A. OFFENDER SCORE:! 0 1

2 3 4 5 6 T 8
STANDARD RANGE 3-9 6-12 12+-14 13-17 15-20 22-.29 33-43 43-57 53-70
(LEVEL [V) months months | months months | months months | months | months

months months

3 of more
63-84

B. The range for attempt, solicitation, and conspiracy is 75% of the range for the completed crime (RCW 9.94A.595).
C. Ifthe court orders a deadly weapon enhancement, use the applicable enhancement sheets on pages 111-5 or I11-6 to

calculate the enhanced sentence.

D. Ifa sentence is one year or less: community custody may be ordered for up to one year (See RCW 9.94A.545 for

applicable situations).

-

E. When a court sentences an offender to the custody of the Dept. of Corrections, the court shall also sentence the offender to
community custody for the range of 18 to 36 months, or to the period of earned release, whichever is longer (RCW

9.94A.715).

.

F. For a finding that this offense was committed with sexual motivation (RCW 9.94A 533(8)) on or after 7/01/2006, see page
11l-7, Sexual Motivation Enhancement — Form C.

o  Statutory maximum sentence is 120 months (10 years) (RCW SA.20.021)

The scoring sheels are intended fo provide assistance in most cases bul do not cover all permutations of the scoring rules.

St 6,
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Adult Sentencing Manual 2007
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MURDER, SECOND DEGREE

(RCW 9A.32.050)
CLASS A FELONY
SERIOUS VIOLENT
I. OFFENDER SCORING (RCW 9.94A.525(9))
ADULT HISTORY:
Enter number of serious violent felony convictions x3=
Enter number of violent felony convictions . X2= _
Enter number of nonviolent felony convictions l_:];___ x1= ]:___
JUVENILE HISTORY:
Enter number of serious violent felony dispositions X3=
Enter number of violent felony dispositions l X2= L
Enter number of nonviolent felony dispositions........ 2— x%= ‘
OTHER CURRENT OFFENSES: (Other current offenses which do not encompass the same conduct count in offender score)
Enter number of violent felony convictions l x2= y i
Enter number of nonviclent felony convictions Xx1=
STATUS: Was the offender on tommunity custody on the date the current offense was committed? (if yes), o g 2 TER——
Total the last column to get the Offender Score ' T q
(Round down to the nearest whole number) : . g -

Il. SENTENCE RANGE PN
A. OFFENDERSCORE:{ 0 1 2 3 4 5 6 7 8 1 9ormore
STANDARD RANGE | 123-220 | 134-234 | 144-244 | 154-254 | 165-2685 | 175-275 | 195-295 | 216-316 | 257 - 354 | 298 - 397
(LEVEL XIV) months | months | months | months | months | months | months | months | months{| months
B

. The range for attempt, solicitation, and conspiracy is 75% of the range for the completed crime (RCW 9.94A.595).

C. When a court sentences an offender to the custody of the Dept. of Corrections, the court shall also sentence the offender to
community custody for the range of 24 to 48 months, or to the period of eamned release, whichever is longer (RCW
9,94A.715).

D. if the court orders a deadly weapon enhancement, use the applicable enhancement sheets on pages I11-5 or Ili-6 to
calculate the enhanced sentence.

E. For a finding that this offense was committed wIth sexual motivation (RCW 9.94A.533(8)) on or after ?!01!2008 see page llI-
7, Sexual Motivation Enhancement — Form C.

F. Multiple current serious violent offenses shall have consecutive sentences imposed per the rules in RCW 9.94A.689(1)(b).

« Statutory maximum Is a term of life imprisonment in a state correctional institution (RCW 9A.20.021(1)).

The scoring sheets are intended {o provide assistance in most cases but do not cover all permulations of the scoring rules.

STW{E/ \ P)@A CS\AMS * Of 02{82,"1 Sh 0 T N 2°
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GENERAL DEADLY WEAPON ENHANCEMENT- FORM A
Firearm or Other Deadly Weapon Enhancements*’
For offenses committed_after July 23, 1995

Use of this form: Onty for offenses commitied after July 23, 1995 that have a firearm ot other deadly weapon finding.

CLASS A FELONY DEADLY WEAPON ENHANCEMENTS:

First Deadly Weapon/Firearm Offensg™*: Subseguent™™ Deadly Weapon/Fireamm Offense:
Firearm 5 years Firearm 10 years
Other Deadly Weapon 2 years Other Deadly Weapon 4 years
CLASS B FELONY DEADLY WEAPON ENHANCEMENTS:
Eirst Deadly Weapon/Firearm Offense**: Su ent*** Deadly Weapon/Fir:
Firearm 3 years Firearm 6 years
Other Deadly Weapon 1 year Other Deadly Weapon 2 years
CLASS C FELONY DEADLY WEAPON ENHANCEMENTS:
First Deadly Weapon/Firearm Offense®™: Subseguent*** Deadly Weapon/Firearm Offense:
Firearm 18 months Firearm 3 years
Other Deadly Weapon 6 months Other Deadly Weapon 1 year
* Exciuded offenses: Possession of a Machine Gun, Possessing a Stolen Firearm, Drive-by Shooting, Theft of a F'n'sann‘.
Unlawful Possession of a Firearm 1 and 2, Use of a Machine Gun in a felony, or any offense committed on or before July 23,
1885 with a deadly weapon finding.
i This enhancement is limited to offenses committed after July 23, 1995.
a To be sentenced as a subsequant deadly weapon finding, the offonse In history with a deadly weapon finding must also have

been committed after July 23, 1985.

STANDARD RANGE CALCULATION

CURRENT OFFENSE SERIOUSNESS OFFENDER BASE STANDARD
BEING SCORED - LEVEL SCORE SENTENCE RANGE
| Mutoen 7° Xy 9 29% | | A% [nagy,
: ' Low HIGH
DEADLY WEAPON ENHANCEMENT | 6 00 AT,

NOTE: The "base standard
sentence range” is the

appropriate standard
te ithout the dead|
wseenapgge eghancem:ntea : BIANDARD ot &5 % 0 ‘{Sq’ m
Low “l HIGH
1% Ny
(._-——'—sh-—___\

SWG/\,- E)&u &NS #084'97«481”! QA c,fz-ng.’ZPu(Q,&,

'For anticipatory offenses with a deadly weapon finding, add the enhaﬁcernent after reducing the standard sentence

_ange by 25%.
. [0-5
E-lv
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: TABLE 1
6”@6/ \. —S/MS &bg' 1'02558?.-? SEA  senteNCING Grap
FOR CRIMES COMMITTED AFTER JULY 24, 1999
SERIOUSNESS
i OFFENDER SCORE

23y dm 24y 4m 25y 4m 26y 4m 28y 4m 36y
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o s e SR B LT ) AN 4 i W NOTE Miop g ray
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? Days Days 2-5 1-6 3-8 4-12 12+-14 14-18 17-22 22-29

Adult Sentencing Manual 2007



STATE'S SENTENCE RECOMMENDATION
(USE FOR NON-SEX OFFENSE, NON-DOSA SENTENCES OF OVER ONE YEAR ONLY)

Dute:

;L:cln%r:‘ T Cause No.: ngv OZJ{ gz'ct SB-A

SEART
The State recommends that the defendant be sentenced to a term of total confinement in the Depurtment of Corrections as follows’

_‘:r&& months/deywan Count :E

EEE mouths/deys on Count _L

with credit tor time served as provided under RCW 9.94A.505. Terms to be served concurrently/vemsesitively with each other. Terms to be
served concurrentlwconsecutively with:

months/days on Count

months/days on Count

_Jerms ta be comsecutive ta any other term(s) not specifically referred to in this form.

F WEAPONS ENHANCEMENT - RCW 9.94A.510: The above recommended term(s) of confinernent do not incjude the following weapons

enhancement time: _ﬁg_ months for Ct. L, months for Ct. months for Ct. + which is/are mandatory, served
without good time and served congecutive to any ather term of confinement,

T LEN OF CO recommended in this cause, including all counts and enhancements is “ﬁ months,

current offense is not VIICSA or VUCSA Solicitation for crimes afte 1999; o current or prior sex or vivlent offense) and State
recommends WEC,

e RWN‘R Ethic Camp is not recommended Mm @Uﬂmm “}/ﬁxm EJ\“EE ! ; W

NO DRUG OFFENDER SENTENCE ALTERNATIVE (DOSA) - RCW 9.94A.660:
O Defendant is not legnlly eligible for DOSA because [ current sex or violent offense; O prior violent offense within 10 years or any
prior sex offense: |, weapon enhiancement; O subject to final deportation order: O not small quantity of drugs; (3 more than one prior
DOSA within 10 years; O felony DUI or physical control.
O Detfendont is eligible but DOSA is not recommended because

O This is an agreed recommendation.
0 Defendam is jegally elipible tor WORK ETHIC CAMP - RCW 0 {range at leust 12 months + 1 day, not more than 36 mopths,

O EXCEPTIONAL SENTENCE: This is an exceptional sentence, and the substantial and compelling reasons for departing from the
presumptive sentence range are set torth in the aftached form or briet.

K, NO CONTACT: For the maximum 1em€'clel'eudnm shall have no contact, direct or indireet, in person, in writing, by telephone, or through
hird parties witly, YA c

DL 7 QLB L D NG, (U " PaiTliopty ok
MONETARY PAYMENTS: Detendant shall make the following mdfetary payments under the supervision of the Department of Corrections for
up 1o 10 years pursuant ta RCW 9.94A.753 and RCW 9.94A.760.

O Restitution o ¢t forth in the “Plea Agreement” page and O Appendix C.

X Court costs; undatory §300 Victim Penalty Assessment; recoupment of cost for appointed counsel: $100 DNA collection fee.

O King County Loeal Drug Fund § 3 01 $100 lab fee (RCW 43.43.600). R

O Fine of'§ ; O 51,000 fine for VUCSA; [J $2,000 tine for subsequent VUCSA.

O Costs of incarcerution in K.C. Jail at S50 per day (RCW 9.94A.760(2)).

O Emergency response costs § (RCW 38.52,430); O Extradition costs of § .0 Other .
COMMUNITY CUSTODY - RCW 9.94A.715: for qualifying criroes committed on or after July 1, 2000, the defendant shall serve a term of
community cugiody for the period set jorth below, or the entire peried of earned early release, whichever is longer.

[B, Serious violent offense: 24-48 months O Crimes against persons; 9-18 months

O Violent ottense: 18-20 nwoths O Violation of Ch, 69.50 or .52:  9-12 monthy
Cormmunity Custody includes mandatory statutory conditions as well as discretionary conditions set by the court or Dept. of Corrections. The State
recommends the court impose these discretionary conditions:

O Obtain an alcohol/substance sbuse evaluation and follow all ireatment recommendations; not possess or use alcohol,
O Eater into, make reasonable progress in, and successtully complete Domestic Violence Batterer’s treatment, per WAC 388-60.
O Other:

MANDATORY CONSEQUENCES: lood testiog (RCW 70.24,340) for any prostitution related otiense, or drug offense associated with

needle use. g_.ﬁ). testing (RCW 43.43.754). Revocation of right to %esuu n FIREARM (RCW
REVOCATION (RCW 46.20.245, RCW 69.50.420). REGISTRATION: Perzons convicte

required ta register pursuant to RCW 9A.44.130.

KING COUNTY PROSECT TING ATTORNEY
Revised 2/2007
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MAR 2 2 2015

Superior Court No. 08-1 024858 YRR CLERK
AppeHant.

COMMITMENT ISSUED
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION |
. STATE OF WASHINGTON, ) No.64348-7-I
FILED
Respondent, % KING COUNTY, WASHINTON
MANDATE -
" ! MAR 2 1 201
- King C
BENJAMIN LEE SMALLS, 3 Sy SUPERIoR 254
)
)
)

Court Action Required
THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and for King
County.

_ This is to certify that the opinion of the Court of Appeals of tﬁe State of Washington, Division
|, filed on November 8.'2010, became the decision terminating review of this court in the above
entitled cése on March 18, 2011.  An order denying a petltién for review was entered in the
Supreme Court on Mar:ch 2, 2011. This case is mandated to the Superior Court from which the

appeal was taken for further proceedings in accordance with the attached true copy of the decision.

c: Craig McDonald - _
Gregory Link, Vanessa Mi-jo Lee
Ann Summers
Hon. Gregory Canova

Court Action Required: The sentencing court or criminal presiding judge is to place this matter on
the next available motion calendar for action consistent with the opinion.

™ IN TESTIMONY WHEREOF, | have hereunto set my hand and

i AN affixed the seal of said Ceurt at Seattle_this 18th day of March,
WM N o
N , “‘:\. Ea g} > ;
’. f ' »:- ] / ’ \ ; /N

/:. S : ,} "\ ‘)
/NS atdr/Clerk of the Court of Appeals,
:‘3@ J ) ) ),2 State of Washington, Division I.
\ . J
Yy ;
N S 'V““"J“ﬂ:{r



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, )
) No. 64348-7-|
Respondent, )
) DIVISION ONE
\Z )
) UNPUBLISHED OPINION
BENJAMIN LEE SMALLS, )
)
Appellant, ) FILED: November 8, 2010

GROSSE, J. — A voluntary plea obtained with proper advisement of the then-

existing law is not rendered involuntary because of post-plea changes in the law. At the

time the defendant entered his plea, he was advised of the correct range of community
custody that would be imposed. The fact that the legislature subsequently modified the
amount of community custody required does not alter the voluntariness of the plea.
This is particularly true here, where the legislature’s amendment required mandatory
community custody of 36 months, less than the maximum previously imposed.

Because the court improperly imposed community custody of 48 months, rather
than 36 months, we remand for entry of an order amending the community custody

period, and otherwise affirm the judgment and sentence.
FACTS

Benjamin Smalis pleaded gui}t'y to one count of second degree murder while
armed with a firearm and one count of second degree assault, In retumn, the State
recommended a sentence of 418 months’ total confinement and agreed to dismiss not
only the firearm enhancement on the second degree assaulit, but also charges that were

pending against Smalls in another case. At the plea hearing, the prosecutor conducted

E-2.



No. 64348-7-1/2

an extensive colloquy with Smalls advising him as to each provision of the plea
agreemelnt. -During that oral colloquy, Smalls was advised that the court would impose
24 to 48 months of oorq munity custody.

Before sentencing, Smalls obtained new counsel and sought to withdraw his
guilty plea on the basis of Stalls’ lack of competency. Smalls was evaluated at
Western State Hospital as well as an independent doctor. Both evaluations concluded
that Smalls was com petent.

Smalls was sentenced on September 25; 2009. During sentencing, the court
interjected that the legislature had recently amended the Sentencing Reform, Act of
1981, chapter 9.94A RCW, to require that community custody be set at a specific length
of time rather than a range. Believing that the range for serious violent offenses was 48
months, the court imposed a 48-month term of community custody. The plea
agreement called fbr imposition of between 24 to 48 months of community custody.
Defense counsel objected to the imposition of the fixed term of 48 months because
Smalls had pleaded guilty before the new legislation was passed. Tl-w court noted the
objection and imposed a sentence of 418 months’ total confinement and 48 months of

community custody.
ANALYSIS

A defendant’s failure to understand a direct consequence of his plea constitutes
manifest injustice and may be withdrawn. CrR 4.2(f). Smalls argues that he should be
permitted to withdraw his plea because he was misinformed about a direct
consequence of his plea—community custody. At the time of his plea, he was advised

that the court would impose 24 to 48 months of community custody, mtﬁer than the

2-
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fixed amount of custody actually imposed. At the time Smalls entered his guilty plea,
however, former RCW 9.94A.701(1)(b) (2008) provided that the term of community
custody for violent offenses was set forth in former RCW 9.94A.850 (2008).' Murder in
the second degree is a serious violent offense.? The range of community custody for
serious violent offenses was 24 to 48 months.®

In July 2009, before Smalls was sentenced, the legislature amended RCW
9.94A.701 establishing a set period of three years for violent offenders.* Effective July
26, 2009, the amendment applied retroactively and prospectively to all offenders
whether sentenced before or after the effective date of the statute.® Smalls was not
misadvised in the plea hearing. In In_re Newlun, we recently noted that a voluntary plea
which is given after being correctly advised of the then-existing law is not rendered
involuntary because of post-plea changes in the law.® Smalls also disputes the
inclusion of three prior juvenile convictions in his offender score because those
convictions were not decided by a jury. This argument has been rejected by the
Washington Supreme Court in State v. Weber, which he challenges.” The decision
Smalis challenges is binding on this court. We therefore affirm the inclusion of the
juvenile convictions in Smalls’ offender score.

Smalls also ralses a number of additional issues in a statement of additional

' Former RCW 9.94A.701 (2008).

2 RCW 9.94A.030(41)(a)(iii).

® WAC 437-20-010.

* Former RCW 9.94A.701(1)(b) (2008) (amended by Laws oF 2009, ch. 375, § 5).

5 Laws oF 2009, ch. 375, § 20.

® No. 63810-6, 2010 WL 3894559, *4 (Wash. Ct. App. October 4, 2010); see also Brady
v. United States, 397 U.S. 742, 757, 90 S. Ci. 1463, 25 L. Ed. 2d 747 (1970) (no right to
withdraw plea because the maximum penalty assumed applicable was later held
inapplicable in subsequent judicial decisions).

7159 Wn.2d 252, 149 P.3d 646 (2008).
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No. 64348-7-1/ 4

grounds. He contends that he did not sign a waiver of his speedy trial rights. But the
verbatim report of proceedings belies that contention. A trial court’s decision to grant a
continuance under CrR 3.3 will not be disturbed absent a showing of manifest abuse of
discretion.® Defense counsel moved for a continuance after consulting with Smalls and
waived speedy sentencing. There was no violation of his rights. Smalls next contends

that his plea was invalid because there was no factual basis to support the plea and,

further, that it was not in his own handwriting. But the verbatim report of proceedings

shows that Smalls was aware that his plea was filled out by his defense counsel and
that he agreed with the assertions made therein. Smalls also contends that he received
ineffective assistance of counsel. “To prevail on a claim of ineffective assistance of
counsel, a defendant must establish both ineffective representation and resulting
prejudice.” Counsel's representation is presumed to have been reasonable, and all
significant decisions by counsel are presumed to be an exercise of reasonable
professional judgment.'® Smalls asserts his counsel was ineffective because he failed
to interview witnesses, provided no discovery, and forced him to take a ple.a. Smalls’
argument is conclusory. To support these allegations, he submits additional affidavits
from family members who assert that they had difficulty contacting defense counsel.
These affidavits are outside the record. We cannot determine from the record before us
the witnesses who might have been interviewed or even whether those witnesses would
have been helpful to the defense. We find no merit to any of the allegations in the

statement of additional grounds.

® State v. Nquyen, 131 Wn. App. 815, 819, 129 P.3d 821 (20086).
® State v. McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002).
10 State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995).

-4~



' No. 64348-7-1/ 5

At the time of sentencing, the court erroneously imposed community custody for
48 months, rather than the 36 months required under amended RCW 9.94A.701(1)(b).
Accordingly, we remand for entry of an order awarding the correct community custody

period, and otherwise affirm the judgment and sentence.

Q“M) _5
WE CONCUR:
Mg Q. q. z
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Certificate of Service by Mail

Today | deposited in the mail of the United States of America, postage
prepaid, a properly stamped and addressed envelope directed to Benjamin
Lee Smalls, DOC #856519, the petitioner, at Clallam Bay Correction Center,
1830 Eagle Crest Way, Clallam Bay, WA 98326, containing a copy of the
State's Response to Personal Restraint Petition, in IN RE PERS.
RESTRAINT OF BENJAMIN LEE SMALLS, Cause No. 68740-9-l, in the
Court of Appeals, Division |, for the State of Washington.

| certify under penalty of perjury of the laws of the State of Washington that

the foregoing.i dcorre%-:;_-
- @6/2& //7

Name Daté
Done in Seattle, Washington /



