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A. INTRODUCTION 

Moss Adams' ("Moss Adams") brief is remarkable for its utter 

disregard of the Rules of Appellate Procedure. It begins with a rambling 

argumentative seven-page introduction, I and goes out of its way to 

disregard the controlling case law interpreting CR 41(a)(1)(B). Moss 

Adams even resorts to bald appeals to local prejudice by constantly 

referencing the fact that Eagan A venatti LLP ("Eagan A venatti") is a 

California-based law firm,2 and ad hominem attacks on counsel Michael 

A venatti. Such disregard of the appellate rules and misconduct has no 

place in an appeal to this Court. 

Nothing presented in the Moss Adams brief overcomes the basic 

legal propositions explained in the CalvertlEdwardslEagan A venatti 

opening brief that CR 12( e) is not a discovery rule, and that, contrary to 

I Moss Adams' introduction is far from "concise." RAP JO.3(a)(3). An 
introduction should not take the place of the statement of the case and argument sections 
of a brief. It is meant to be a concise introduction to the issues in the case. As stated in 
WSBA, II Washington Appellate Practice Deskbook at § 19.7(8): 

The introduction should not exceed one or two pages. The introduction 
should give the reader or listener a high-level picture of the forest 
before plunging into the trees of the brief. The rule states that the 
introduction not need contain citations to the record or authority, but 
this is not a license to lard the introduction with facts that are outside 
the record. Every fact recited in the introduction should be supported 
later in the brief by a citation to the record. 

2 Moss Adams repeatedly refers to Eagan Avenatti or its attorneys as being 
from California or out-of-state. See, e.g. , Br. of Resp ' t at 1,44,45. Our Supreme Court 
has held that counsel's appeals to be a jury' s local prejudice are impermissible under 
Washington law. Peterson v. Dumouchel, 72 Wn.2d 73, 83-84,431 P.2d 973 (1967). It 
is no different for appellate arguments. 
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the trial court's approach, once the investors filed a CR 41(a)(1)(B) 

motion, they had an absolute right to dismissal of the action. Further 

proceedings in the trial court should have ceased. Yet the trial court held 

further proceedings, as Moss Adams kept up its drumbeat that it was 

entitled to what amounted to discovery associated with a CR 12( e) motion 

and to sanctions. 

Nothing presented in the Moss Adams' brief should dissuade this 

Court from reversing and vacating the trial court's judgment. 

B. RESPONSE TO MOSS ADAMS' ARGUMENT IN ITS 
STATEMENT OF THE CASE 

Moss Adams provides this Court an argumentative statement of the 

case in violation of RAP 1O.3(a)(5) that fails in too many instances to even 

cite to the record in this case.3 When coupled with its lengthy, 

Moss Adams' captions in the statement of the case alone reflect the 
argumentative quality of that statement. See, e.g., Br. of Resp't at 8, 10, 12, 14, 15, 17, 
21,23. The statement is replete with passages in which Moss Adams characterizes the 
evidence or simply makes unabashed arguments often without any citation to the record. 
See, e.g., Br. of Resp't at 9 ("Plaintiffs were well aware .. . ") ("Nonetheless, Plaintiffs 
Complaint falsely implied ... "); IO ("Plaintiffs employed these broad, false 
assertions .... "); 12 ("Immediately after Plaintiffs provided their belated and 
incomplete ... "); 13 ("Plaintiffs' counsel acknowledged that the submission was 
deficient.. . ") (lilt was thus clear .... "); 15 (liThe Court's May 1 Order Granting Sanctions 
ruled in no uncertain terms ... "); 18 ("Instead, Plaintiffs' so-called Bill of Particulars 
stated again in the same conclusory and collective fashion ... "); 19 ("Plaintiffs' 
noncompliance was willful. ") ("That argument ignored the plain meaning of the trial 
court's written order ... "); 20 (lilt strains credulity .. . "); 21 ("Complaint disclosures from 
Plaintiffs undoubtedly would have shown ... "); 22 (liThe fees and costs requested were 
reasonable . .. ") ("Tellingly, . .. "); 23 (liThe Motion and supporting declaration .. . ") 
("Plaintiffs' counsel's sanctionable conduct was not limited ... ") ("Plaintiffs' counsel also 
willfully .. . "). Nearly every single page in Moss Adams' statement of the case contains 
argumentative, unsupported assertions by Moss Adams. 
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argumentative introduction that is replete with assertions unsupported by 

the record,4 it is nearly impossible for appellants to respond to all of the 

misstatements. This Court's review is rendered very difficult. Sanctions 

are appropriate, Hurlbert v. Gordon, 64 Wn. App. 386, 399-400, 824 P.2d 

1238, review denied, 119 Wn.2d 1015 (1992) (experienced counsel 

sanctioned for submitting brief non-compliant with the Rules, including 

failure to properly cite to the record), but, at a minimum, Moss Adams' 

factual recitations should be treated with serious skepticism by this Court. 

Rather than respond to each factual misstatement in Moss Adams' 

brief, appellants believe that their Statement of the Case accurately reflects 

the facts and procedure below with proper citations to the record. 

However, two factual matters in the Moss Adams' brief merit an explicit 

response. 

First, Moss Adams makes reference in a footnote, br. of resp't at 15 

n.3, to the action now refiled in the federal bankruptcy court, asserting that 

the investors' complaint "was found deficient" by that court. That is 

untrue. The federal bankruptcy recently held that Moss Adams failed to 

4 Among the most egregious of the statements made in Moss Adams' excessive 
introduction, not tethered to any record citation, is its baseless assertion at 2, 38-39, that 
neither Calvert nor the investors counsel "conducted reasonable diligence" before filing 
this action. That is simply untrue. Such a bald accusation of wrongful conduct is 
actually refuted by the complaint that was filed. These investors were defrauded. Mr. 
Berg is in prison for such fraud. Moss Adams' audits of Mr. Berg's funds did not disclose 
any problems with them. 
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comply with a subpoena issued to it by the trustee of the Meridian Funds 

(Mark Calvert) in 2010, and has scheduled an evidentiary hearing for 

February 14, 2013 to determine what sanctions should be awarded to the 

trustee for Moss Adams' failure to comply, and to consider whether Moss 

Adams should be held in contempt of court. The federal bankruptcy court 

has deferred consideration of Moss Adams' motion to dismiss the 

adversary complaint filed by Calvert (as trustee of the Liquidating Trust of 

the Meridian Funds) and by the investors, until after the contempt 

proceeding against Moss Adams is concluded. 

Second, Moss Adams' argument in its statement of the case at 15-

17 regarding an unrelated matter for an unrelated client in the United 

States Tax Court is the height of ad hominem attack on Eagan Avenatti 

and irrelevant to this appeal. Plaintiffs have an absolute right to dismissal 

under CR 41 (a)(1)(B) that is not present under the Federal Rules of Civil 

Procedure. Moreover, a careful review of Moss Adams' "facts" reveals 

that a motion to compel was at issue in the U.S. Tax Court. By contrast, 

discovery was not at issue here. Similarly, in the unrelated California 

action referenced by Moss Adams, discovery was at issue. Notably, even 

with the alleged discovery concern pending, the California court 

nevertheless granted a motion to dismiss, just as the trial court should have 
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done here. Contrary to Moss Adams' argument, this is not a "pattern of 

bad faith litigation tactics." 

Ultimately, the record below speaks for itself, but, when Moss 

Adams superheated rhetoric is disregarded, the following facts are 

undisputed: 

• Moss Adams filed a motion for dismissal or for a more 
definite statement as to the investors' claims pursuant to CR 
12(e) on January 12,2012. CP 53-57; 

• The trial court largely denied dismissal of the investors' 
claims, and did not order a more definite statement of the 
investors' complaint, but rather ordered what was 
tantamount to discovery on February 1,2012. CP 93-94; 

• The investors provided information to Moss Adams on 
March 20,2012. CP 203; 

• Moss Adams claimed the information provided was 
insufficient and moved for sanctions on April 9, 2012. CP 
96-105; 

• The trial court did not find that the investors violated its 
February 17, 2012 order, as Moss Adams contends, but 
instead issued a further order on May 1, 2012 staying 
discovery by the investors and giving additional time to the 
investors to meet the requirements ofthe February 17 order 
or file a "bill of particulars." CP 268-69; 

• The investors filed a motion to dismiss pursuant to CR 
41(a)(l)(B) before the expiration of any deadlines in the 
trial court's May 1 order. CP 270-73; 

• The investors filed a "bill of particulars" on June 15,2012. 
CP 766-881; 
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• The trial court entered its sanctions judgment on July 25, 
2012. CP 927-30; 

• The trial court finally entered the order of dismissal on 
July 26, 2012. CP 931. 

C. ARGUMENT 

(l) The Investors had an Absolute Right to Dismissal of Their 
Complaint Upon the Filing of Their Motion to Dismiss 
under CR 41(a)(1 )(B)5 

Twenty seven pages into its brief, Moss Adams finally gets to the 

central point of this appeal. Under controlling Washington case authority 

interpreting CR 41(a)(l)(B), the investors had an absolute right to the 

dismissal of their action when they filed their motion to dismiss under that 

rule on May 21 , 2012. Moss Adams devotes less than five pages of its 

lengthy brief to this core issue, br. of resp't at 27-32, and then it fails to 

distinguish the authority cited by the investors in their opening brief. Br. 

of Appellants at 9-17. 

Moss Adams attempts to distinguish the authorities cited by the 

investors by first contending that the trial court granted the investors' CR 

41(a)(l)(B) motion to dismiss, albeit after putting the investors through 

unnecessary hoops, and by arguing, second, that a CR 41(a)(l)(B) motion 

5 Moss Adams has abandoned its argument below that federal authority on CR 
41 and Washington cases on discovery violations support its position here. The investors 
anticipated and addressed this now abandoned argument in their opening brief at I 5-17. 
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does not dispense with any pending "discovery" motions. Moss Adams is 

wrong on both counts. 

When a plaintiff files a motion to dismiss under CR 41(a)(1)(B), 

that plaintiff has an absolute right to dismissal, fixed as of the time the 

motion is filed. When CR 41(a)(1) describes mandatory dismissals, it 

means dismissal is mandatory. The trial court had no authority, derived 

anywhere from the rule itself or from case law, to defer entry of the order 

of dismissal. Rather than grant the motion on or about May 21, the trial 

court waited until July 26, 2012, more than two months later, and after a 

series of demands on the investors, to grant the motion. 

As noted in appellants' opening brief at 10-12, the right under CR 

41(a)(1)(B) is absolute and it becomes fixed as of the date the filing of the 

motion occurs, rendering the case a nullity, as if it had never been brought. 

Moss Adams tries to confine the breadth of the cases establishing these 

principles only to situations where a party seeks to file a pleading to 

prevent such a dismissal, like an answer, setoff, or cross-claim. Br. of 

Resp't at 28. The old Washington cases it cites predate the present version 

of CR 41(a)(1)(B) that confers this absolute right to dismiss on the 

plaintiff any time before the plaintiff rests. 

The rule is not as narrow in its scope as Moss Adams claims. 

Moss Adams has no answer for cases like Paulson v. Wahl, 10 Wn. App. 
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53, 516 P.2d 514 (1973) or Greenlaw v. Renn, 64 Wn. App. 499, 824 P.2d 

1263 (1992) in which this Court held that a trial court erred in granting 

summary judgment when a CR 41 (a)(1)(B) motion to dismiss was filed by 

the plaintiff before the hearing on the summary judgment motion. Moss 

Adams does not even cite Greenlaw and offers no analysis of Paulson. 

Similarly, Moss Adams' attempt to address Ashley v. Lance, 75 Wn.2d 

471,451 P.2d 916 (1969), appeal after remand, 80 Wn.2d 274 (1972) in a 

footnote, br. ofresp't at 27 n.6, is far off the mark. Our Supreme Court 

there held that it was error for a trial court to condition dismissal on the 

plaintiff's provision of an accounting. Here, the trial court effectively 

conditioned the investors' dismissal on their compliance with its 

discovery-type orders. The trial court did precisely what our Supreme 

Court said a trial court could not do once a CR 41(a)(I)(B) motion was 

filed. Cases like Paulson, Greenlaw, or Ashley make clear that pending 

matters in a case cease in the face of a motion to dismiss under CR 

41 (a)(1 )(B).6 

6 Moss Adams cites Gain v. Gain, 8 Wn. App. 801 , 508 P.2d 1405 (1973) for 
the proposition that this Court sanctioned compliance with an interlocutory order as a 
condition for dismissal. Br. of Resp't at 29-30. Moss Adams neglects to address the 
actual facts in the case. The wife there argued that the husband was allegedly in 
contempt for failure to obey the trial court's orders on temporary support and attorney 
fees. The trial court, however, had not made a final ruling as to contempt. This Court 
refused to deny voluntary dismissal of the husband's dissolution action because that 
contempt issue was pending, noting the husband had not been found in contempt, just as 
the investors had not been found in violation of the trial court's May I order as of the 
time they filed their CR 41 (a)(1 )(B) motion to dismiss. 
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Moss Adams takes consolation in the fact that courts will address 

fee issues in a case although a CR 41 (a)(1)(B) motion has been filed. Br. 

of Resp't at 28-32. But Moss Adams misunderstands the implications of 

those cases. A trial court does not lose the opportunity to award fees as 

costs at the conclusion of the case. Our courts treat a dismissal under RAP 

41 (a)(1)(B) at the conclusion of the case and award fees where appropriate 

under one of the traditional exceptions to the American Rule on fees such 

as contract, statute, or recognized equitable ground.7 Such proceedings 

are indeed collateral or ancillary to the resolution of the case on the merits 

and may be addressed. 

By contrast, discovery-type proceedings are far from ancillary, 

being intrinsic to the resolution of the merits. The right to address fees at 

The husband was obligated to comply with the temporary support/fee order 
because it was in the nature of a judgment under Washington dissolution law. See 
Lindsey v. Lindsey, 54 Wn. App. 834, 835, 776 P.2d 172 (1989) ("Temporary support 
installments become judgments as they fall due."). Unpaid temporary support orders 
remain collectible even after entry of the final decree unless the decree specifically 
extinguishes them. RCW 26.09.060(11). 

7 The cases cited by Moss Adams make that clear. See, e.g. , Wachovia SBA 
Lending v. Kraft, 138 Wn. App. 854, 158 P.3d 1271 (2007), affd 165 Wn.2d 481, 200 
P.3d 683 (2009) (fees under RCW 4.84.330); Escude v. King County Hosp. Dis!. No. 2, 
117 Wn. App. 183, 69 P.3d 895 (2003) (fees under CR 11 , RCW 4.84.185 for the filing 
of a frivolous action); Hawk v. Branjes, 97 Wn. App. 776, 986 P.3d 841 (1999) (fees 
under contractual provisionlRCW 4.84.330); Beckman v. Wilcox, 96 Wn. App. 355, 979 
P.2d 890 (1999), review denied, 139 Wn.2d 1017 (2000) (statutory fees for 
condemnation). It is important to note that this Court in Hawk specifically recognized a 
key feature of the investors' argument: a CR 41 (a)(1) motion "generally divests a court of 
jurisdiction to decide a case on the merits ." 97 Wn. App. at 782. 
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the conclusion of the case with respect to the entire case is a far cry from 

interlocutory procedural or sanctions decisions. Moss Adams cites no 

Washington case holding that a trial court continues to have the ability to 

address discovery or discovery-type sanctions in the face of a CR 

41(a)(1)(B) motion to dismiss, given Washington's explicit authority that 

the granting of such a motion is mandatory, and the absolute right of the 

plaintiff to dismissal is fixed upon its filing. 8 

In sum, Moss Adams misstates the implications of the filing of a 

motion to dismiss under CR 41(a)(1)(B). The investors had an absolute 

right to dismissal fixed as of the time the motion was filed on May 21, 

2012. All further actions in the case should have ceased at that point. The 

trial court had no further authority to address its discovery-type orders or, 

ultimately, to enter a sanctions judgment based on their alleged violation. 

8 The foreign authority cited by Moss Adams in a footnote without significant 
analysis, br. ofresp't at 30 n.8, is unavailing to it. First, two of the cases are unpublished. 
Moss Adams makes no effort in citing those cases to determine if it does so in 
compliance with GR 14(b). Citation of unpublished foreign authorities is improper. 
Mendez v. Palm Harbor Homes, Inc. , 111 Wn. App. 446, 471-73, 45 P.3d 594 (2002). 

Second, even if those authorities are considered, they are distinguishable. In 
Jacobson v. Jonathan Paul Eyewear, 2012 WL 2522672 (Ohio App. 2012) and Emerson 
v. Eighth Judicial Dist., 263 P.3d 224 (Nev. 2011), the trial court had either entered an 
order or had ruled orally that a violation had occurred and sanctions were imposed. 

Here, as of May 21, the trial court's orders were interlocutory in nature, as it had 
not made any kind of determination that the investors were in violation of its May 1 
order. In fact, there were numerous days left for the investors to comply with either 
alternative of that order. 
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(2) The Investors Did Not Violate the Trial Court's February 
17 and May 1 Orders 

Moss Adams spends much of its argumentative introduction and 

statement of the case attempting to persuade this Court that the investors 

violated the trial court's February 17 and May 1 orders. In their formal 

argument on this question, br. of resp't at 25-27, Moss Adams resorts to 

claims that the investors "did not dispute that they failed to fully comply 

with the February 17 Order. .. " and they cannot "dispute their failure ... to 

identify for a single plaintiff what, if any, Moss Adams audit report they 

looked at or relied upon." These assertions are flatly untrue as stated in 

the brief of appellants at 17-19. 

Most critically, for the central issue in this case -- the effect of the 

investors' CR 41(a)(1)(B) motion -- the pivotal fact is that the investors 

were not in violation of the trial court's May 1 order on May 21, 2012, the 

date of the filing of the motion to dismiss. By its express terms, the 

investors had 30 days from May 1 in which to produce further materials 

responsive to the February 17 order or, in the alternative, they had 45 days 

from May 1 in which to produce what the trial court described as a "bill of 

particulars. ,,9 The time periods set forth in the trial court's May 1 order 

had not expired as of May 21. 

9 Moss Adams has no answer anywhere in its brief regarding the trial court's 
authority to require a "bill of particulars" in a civil case. See Br. of Appellant at 6 n.4. 
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As will be noted infra, the trial court's discovery-type orders had 

no basis in law. Nevertheless, the investors met their obligations under 

both the February 17 and May 1 trial court orders. 10 

(3) The Trial Court's Judgment on Sanctions Was Improper 

Lost in Moss Adams' rhetoric in its brief at 32-50 regarding the 

trial court's sanctions judgment are two glaring facts raised in appellants' 

opening brief for which Moss Adams apparently has no real answer. 

First, the trial court did not enter findings of fact or conclusions of 

law on the legal basis for the fee award or its amount. That failure 

constitutes reversible error. Mahler v. Szucs, 135 Wn.2d 398, 435, 957 

P.2d 632 (1998); Svendsen v. Stock, 143 Wn.2d 546, 560, 23 P.3d 455 

(2001). See also, 224 Westlake LLC v. Engstrom Props. LLC, 169 Wn. 

App. 700, 734-35, 281 P.3d 693 (2012); Eugster v. City of Spokane, 121 

Wn. App. 799, 815-16, 91 P.3d 117 (2004), review denied, 153 Wn.2d 

1012 (2005). The reason for this rule is very practical. This Court cannot 

review the trial court's rationale for fees in light of the American Rule, or 

the amount of the fees awarded, without a precise articulation by the trial 

10 Of course, if appellants are correct in their interpretation of the right to a 
dismissal under CR 41 (a)(1 )(B) is absolute and fixed as of May 21, the date the motion to 
dismiss was filed, the propriety of the trial court's orders or the investors' compliance 
with them is mooted by the dismissal of the case as of May 21. 
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court of its reasoning both as to the legal basis for fees or their calculation. 

That is why findings and conclusions are central. 

Second, this failing is particularly telling here where Moss Adams 

attempts to provide a legal rationale for the fee award on appeal that it 

never provided to the trial court. Br. of Resp't at 32-43. Most critically, 

nowhere did the trial court specifically assert that the basis for its 

sanctions award was CR 11, CR 12(e), or CR 37, or its inherent power, as 

Moss Adams now claims as the basis for an award. Normally, the rule 

pertaining to mandatory findings on fees mandates a remand for the 

development of a proper record. That rule makes sense as to the 

calculation of the fee. It is less appropriate when the trial court fails to 

articulate any legal basis for fees. In fact, here, the absence of a basis is 

fatal to Moss Adams' fee request. 

(a) The Trial Court's Sanction Judgment Is 
Unsupported Under Any Theory for Recovery of 
Fees 

Moss Adams now asserts that the trial court sanctions judgment is 

sustainable under CR 11 , CR 12(e), CR 37(d), or the trial court's inherent 

authority. Br. of Resp't at 32-43. Moss Adams does not cite to the trial 

court's judgment for this proposition because it cannot. The judgment is 

silent on its basis for sanctions. CP 927-30. 
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More critically, Moss Adams itself did not argue these theories for 

the sanctions award below. It cannot raise theories to sustain a judgment 

for the first time on appeal. RAP 2.S(a). A careful review of Moss Adams 

numerous motions for sanctions reveals that its motion for sanctions that 

was the basis for a sanctions award (invited by the trial court's July 3, 

2012 order - CP 711) is utterly silent on the grounds for a fee award. CP 

712-23. The investors specifically noted the absence of any grounds in 

opposing the motion. CP 903-04. 11 

But even assuming Moss Adams has preserved all of its theories 

for the imposition of sanctions, Moss Adams' arguments are baseless. 

CR 12(e). Contrary to Moss Adams' argument at 32-36, CR 12(e) 

is not a discovery rule to which CR 37(b) applies. Moss Adams cites no 

II Only if this Court drills down into the various motions for sanctions filed by 
Moss Adams will it find any reference to legal grounds for sanctions. Moss Adams 
originally sought dismissal of the investors' claims or a more defmite statement of their 
claims. CP 53-67. Moss Adams' first sanctions motion referenced CR 37(b), the rule 
regarding discovery sanctions. CP 96-105, 250-55. When the investors opposed Moss 
Adams' motion to dismiss, Moss Adams sought sanctions under CR 11 and CR 37. Moss 
Adams claimed CR 11 applied to the investors allegedly filing a frivolous complaint and 
opposing its sanctions efforts. CP 274-86. Moss Adams filed a motion for sanctions 
pursuant to CR 11 with respect to the reference to a settlement proposal in an A venatti 
declaration. CR 369-81, 459-63. Moss Adams referenced CR 11 in its so-called 
supplemental submission on the investors' alleged failure to comply with the trial court 
orders. CP 465-74. When the investors moved to strike Moss Adams' "supplemental 
submission," Moss Adams filed an opposition in which it briefly mentioned CR 11, CR 
37, and the court's inherent power to sanction. CP 491-99. 

Moss Adams made references to CR 11 and 37(b) below. The record indicates 
that it never argued that CR 12(e) constitutes a predicate to a CR 37(b) violation, and its 
contention on the trial court's inherent authority to sanction was raised in a few lines in an 
opposition to a motion to strike an improper supplemental brief it filed. 
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authority for the proposition that CR 3 7(b), pertaining to discovery 

violations, applies to CR 12(e) motions for a more definite statement of 

claims in a complaint. Nor does it address the authorities in appellants' 

opening brief at 17-18. Fed. R. Civ. Pro. 12(e), like CR 12(e), only 

addresses pleadings. See, e.g., Slusher v. Jones, 3 F.R.D. 168, 169 (E.D. 

Ken. 1943) ("parties should resort to the methods provided by Rules 26 to 

37 for securing detailed or particular infonnation in regard to claims 

asserted against them, rather than the more cumbersome procedure under 

Rule 12(e)); Best Foods, Inc. v. General Mills, Inc., 3 F.R.D. 275, 278 (D. 

Del. 1943) ("relief under Rule 12(e) should be limited to allegations in a 

complaint which are so ambiguous that a defendant is unable to detennine 

the issues he must meet. If) (court's emphasis); Canuso v. City of Niagara 

Falls, 3 F.R.D. 374, 375 (W.D. N.Y. 1944) ("The function of a motion 

under Rule 12(e) is not to require a disclosure of evidence from the 

adverse party but to enable the moving party to prepare a 'responsive 

pleading or to prepare for trial."'). It cannot point to any authority for a 

"bill of particulars" in a civil case. Congress abolished the bill of 

particulars in connection with federal rule 12( e) in 1946.12 

CR 37 addresses the failure to make discovery and sanctions by its 

own tenns. In fact, in describing the motion for an order compelling 

12 See Advisory Committee Notes following Fed. R. Civ. Pro. 12(e). 
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discovery in CR 37(a), the essential predicate to sanctions, CR 37(b)(2) 

describes the motion's content. The rule describes the traditional 

discovery rules -- CR 30,31,33,34. Nowhere does it mention CR 12(e), a 

rule that properly addresses not discovery, but an adequate statement of a 

plaintiffs claims in its complaint ("The motion shall point out the defects 

complained of [in the complaint] and the details desired."). CR 12(e) does 

not provide for monetary sanctions. CR 37(b) is inapplicable. 

CR 11. Moss Adams asserts that CR 11 sustains the judgment. Br. 

of Resp't at 36-40. Again, Moss Adams cites no authority for its position. 

First, CR 11 is inapplicable if another, more explicit, court rule applies. 

Wash. Physicians Ins. Exch. & Ass'n v. Fisons Corp., 122 Wn.2d 299, 

339-40, 858 P.2d 1054 (1993). Second, Moss Adams bore the burden of 

proving three elements of a CR 11 violation. Biggs v. Vail, 124 Wn.2d 

193, 202, 876 P.2d 448 (1994). Those three elements require an attorney 

to (1) conduct a reasonable inquiry into the facts supporting the pleading; 

(2) conduct a reasonable inquiry into the law to ensure that the pleading 

filed is warranted by existing law, or a good faith argument for the 

extension, modification, or reversal of existing law; and (3) avoid filing 

the pleading for any improper purpose, such as delay, harassment or 

increasing the costs of litigation. CR 11 (a); Miller v. Badgley, 51 Wn. 

App. 285, 300, 753 P.2d 530, review denied, 111 Wn.2d 1007 (1988). 
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The reasonableness of the attorney's efforts is evaluated from an objective 

viewpoint, looking to the circumstances of the attorney's representation. 

Bryant v. Joseph Tree, Inc., 119 Wn.2d 210, 220, 829 P.2d 1099 (1992). 

Moss Adams failed to prove these elements here and the trial court entered 

no findings documenting such proof. 

In specific, the investors' counsel, all experienced litigation 

counsel, had ample grounds to file the present complaint. The investors 

complied with the trial court's orders in producing thousands of pages of 

materials documenting the investors' claims, even though the orders were 

not discovery orders. Finally, Moss Adams' argument that the investors' 

actions are "forum shopping," is just that -- argument. There is no 

evidence and certainly no trial court finding that this is SO.13 

Court's inherent power. Moss Adams now asserts that the trial 

court's judgment rests on its inherent power to sanction counsel 

misconduct, br. of resp't at 41-42, an argument it essentially did not make 

below. The trial court never made actual findings that it was exercising its 

inherent authority to sanction. 

The court's inherent power to sanction is rarely exercised and 

should not be employed here. First, as indicated in the very authority 

13 Even if a party's motion to dismiss were "tactical," CR 41 (a)(l)(B) provides 
for an absolute right of dismissal regardless of a plaintiffs reason for filing the motion. 
Thus, even if the purpose of the motion is "tactical," a trial court is required by CR 
41 (a)(l )(B) to dismiss the action. 
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Moss Adams now cites (not argued below), State v. S.H, 102 Wn. App. 

468, 8 P.3d 1058 (2000), a court's inherent authority is only exercised 

upon a showing of bad faith. There is no finding of bad faith here. Nor 

could there be. The investors did not engage in bad faith. Such an explicit 

finding is compulsory. Id. at 474-75 . This Court in S.H addressed a $50 

sanction entered against a public defender association for failing to 

expeditiously enter into a juvenile diversion agreement. See also, State v. 

Gassman, 175 Wn.2d 208, 283 P.3d 1113 (2012) (circumscribing courts' 

inherent authority to sanction in reversing a $2000 sanction against State 

for late amendment of an information; conduct must be willfully abusive). 

Moreover, in the other case cited by Moss Adams for its position, 

Greenbank Beach & Boat Club, Inc. v. Bunney, 168 Wn. App. 517, 280 

P.3d 1133, review denied, _ Wn.2d _ (Dec. 6, 2012), this Court 

reversed a $74,000 fee sanction, a fact Moss Adams conveniently neglects 

to point out to the Court in its brief. This Court specifically noted that the 

courts' inherent power to sanction must be employed with restraint as they 

are not subject to direct democratic controls. Id. at 525. Courts should 

resort to sanctions based on their inherent powers "only to protect the 

judicial branch in the performance of its constitutional duties, when 

reasonably necessary for the efficient administration of justice." Id. The 

trial court never made such a finding here, nor could it when, at the time 
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the investors filed their motion to dismiss, they were not in violation of the 

court's May 1 order. 

basis. 

In sum, the trial court's judgment is not supported on any legal 

(b) The Trial Court Awarded Excessive Fees as 
Sanctions 

Moss Adams contends that the trial court fee award was supported 

by the record. Br. of Resp't at 43-50. But, of course, neither the investors 

nor this Court have the benefit of the trial court's actual reasoning because 

it never entered findings and conclusion detailing its calculation of the fee 

. 14 sanctIOn. 

Moss Adams deliberately deflects the argument that the trial court 

made no findings on the reasonableness of its counsel's fees to the 

question of documentation of its counsel's contemporaneous time entries. 

Br. of Resp't at 44-45. The point is -- this Court has no basis to assess the 

trial court's ruling because findings on fees are absent. In any event, this 

Court can view the Corr declaration on its own. CP 723-895. No 

contemporaneous time records are attached to Corr's declaration. The only 

14 Moss Adams belatedly acknowledges the absence of findings and 
conclusions, br. of resp't at 45, but claims that the trial court's blanket assertion that its 
counsel's fees were reasonable is a sufficient record. Jd at 46. It is not. None of the trial 
court's reasoning on the reasonableness of the rates, the number of attorneys for Moss 
Adams, the work performed or the charges for experts like Navigant is anywhere 
articulated by the trial court. As noted supra, findings on fees means actual findings. 
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reference to hours incurred by counsel state the timekeeper's name, the 

hours billed, and the dollar total. CP 730-32. Although Moss Adams 

claims there was no "block billing," br. of resp't at 45 n.14, all of the 

timekeeper's work on a particular matter is in a "block." No one, not the 

trial court, this Court, or the investors, have even a hint as to the work the 

timekeeper actually performed. Effective review of such time is thereby 

thwarted. 

Moss Adams also complains that the appellants are seeking to 

"whittle down" the amount of any sanction judgment. Moss Adams has 

no answer to the core argument advanced in appellants' opening brief that 

Moss Adams' fees were more fully directed at discovery matters, and 

preparing a case on the merits, particularly Moss Adams' expert Navigant's 

analytical work, rather than any alleged sanctionable conduct associated 

with a more definite statement of claims in a complaint. Br. of Appellants 

at 23-30. 

Finally, Moss Adams baldly asserts that appellants cite no 

authority for the proposition that any fees after the filing of the May 21 

motion to dismiss were improper. Br. of Resp't at 48. That is untrue. A 

plaintiffs right to a CR 41 (a)(1)(B) dismissal becomes fixed and absolute 

upon the filing of the motion. McKay v. McKay, 47 Wn.2d 301 , 304, 287 

P.2d 330 (1955). The dismissal renders the proceedings a nullity, leaving 
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the parties "as if the action had never been brought." Beckman, 96 Wn. 

App. at 359. This case should have ended on or about May 21, 2012. 

Fees incurred after May 21 were unnecessary, a part of Moss Adams' 

bitter crusade against the investors and their counsel. Such a crusade was 

not compensable and the trial court's award of fees for it was an abuse of 

discretion. IS 

D. CONCLUSION 

Nothing offered in Moss Adams' brief should deter this Court from 

reversing the trial court's judgment and vacating it. The trial court 

converted a CR 12( e) motion relating to the pleadings into an extensive 

discovery-type exercise. If, however, this Court even reaches the 

discovery issues here, the investors did not violate the trial court's 

discovery-type orders. The trial court should not have imposed sanctions 

on appellants. Further, the trial court abused its discretion in setting the 

amount of the discovery sanctions. 

But, most critically, this Court need not reach whether the trial 

court's discovery-type orders were valid or fully satisfied. The trial court 

erred in failing to immediately enter an order of dismissal without 

prejudice on the investors' CR 41(a)(1)(B) motion. Thus, the trial court 

15 Moss Adams abandoned any claim to fees on appeal by failing to seek fees 
on appeal in its brief RAP 18.1. 
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further erred in effectively conditioning the order of dismissal on the 

investors addressing its discovery-type directives. 

This Court should reverse the trial court's sanctions judgment and 

vacate it. In the alternative, the Court should reverse the judgment and 

remand the case to another judge to properly calculate any sanction. 16 

Costs on appeal should be awarded to appellants. 

DATED this~dJ day of January, 2013. 

Respectfully submitted, 

Philip A. Tal adge, WSBA #6973 
Talmadge/F itzpatrick 
18010 Southcenter Parkway 
Tukwila, W A 98188 
(206) 574-6661 
Attorneys for Appellants 
Calvert, Edwards, and 
Eagan A venatti LLP 

16 Moss Adams has no answer to appellants' argument that any remand should 
be to a new judge. Br. of Appellants at 30 n.18. The failure to respond to an argument in 
a brief concedes its validity. RAP 10.3(a)(6) requires a party to advance its argument in 
its brief. Just as the case law indicates a finding becomes a verity if unchallenged on 
appeal, Standing Rock Homeowners Ass'n v. Misich, 106 Wn. App. 231 , 241 , 23 P.3d 
520, review denied, 145 Wn.2d 1008 (2001) and an unchallenged conclusion of law 
becomes the law of the case, State v. Moore, 73 Wn. App. 805, 811, 871 P.2d 1086 
(l994), a respondent concedes a legal argument in an opening brief to which it does not 
respond. 
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