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I. INTRODUCTION. 

Essentially, this appeal is from the refusal of the Trial Court on 

August 10, 2012 to grant Defendant's Motion for Continuance of the 

Hearing Date on Plaintiff's Motion for Summary Judgment to await the 

soon-to-be issued decision of the Washington State Supreme Court in the 

BainiSelkowitz cases 1 answering three legal questions concerning 

Mortgage Electronic Registration Systems, Inc. (MERS) that Defendants 

asserted would affect the applicable law in this case at bar. 

The Court denied Defendants' request for a short continuance, 

granted Plaintiff's Motion for Summary Judgment and issued a Judgment 

Quieting Title of Defendants' residence in the Plaintiff, and ordered the 

Clerk to issue a writ of restitution on August 10,2012. 

Six days later on August 16, 2012 the Washington State Supreme 

Court issued its decision in the BainiSelkowitz cases as Defendants' 

1 Kristin Bain v. Metropolitan Mortgage Group, Inc., et ai, 
Washington State Supreme Court Case No. 86206-1; and 
Kevin Selkowitz v. Litton Loan Servicing, LP, et ai, 
Washington State Supreme Court Case No. 86207-9. 
The cases were consolidated for hearing by the State Supreme Court 
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counsel had predicted,z which decision held, as a matter of law, that 

Mortgage Electronic Registration Systems, Inc. (MERS) is not a lawful 

beneficiary under the Washington State Deed of Trust Act definition of 

beneficiary, in section RCW 61.24.050(2), because Mortgage Electronic 

Registration Systems, Inc. (MERS) never holds the note or other evidence 

of the debt obligation in which MERS is named beneficiary of the deed of 

trust. See Bain v. Metropolitan Mortgage Group, Inc., 175 Wn.2d 83, 91, 

94 - 98, 98-110, 110-114, 285 P.3d 34 (2012). 

Defendants' claim that the Trial Court's denial of Defendants 

Motion for Continuance under the circumstances of the fact pattern 

presented to the Trial Court by Defendants was reversible error, and 

further claim that granting the Plaintiffs Motion for Summary Judgment 

and entry of Judgment of Quiet Title of Defendants' residence in Plaintiff 

was reversible error in view of the pending decision of the Washington 

Supreme Court, and that both errors would have been avoided by granting 

Defendants' Motion for Continuance of the hearing on Plaintiff s Motion 

for Summary Judgment because, as a result of Bain v. Metropolitan 

Mortgage Group, Inc., supra. Defendants would have been entitled to 

have a trial to resolve material questions of fact. 

2 Counsel had predicted on August 2, 2012, that the decision would be issued "within the 
next few weeks. (CP-98, lines 21,22.) The decision was issued 6 days later. 
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It is the position of Defendants that the Motion for Continuance 

should have been granted by the Trial Court on August 10,2012; and that 

if it had been granted, then upon hearing by the Trial Court of Plaintiff s 

Motion for Summary Judgment after the Washington State Supreme 

Court's decision in the BainiSelkowitz cases had been issued, the 

applicable law would have required the Trial Court to deny Plaintiff's 

Motion for Summary Judgment, and set the case for trial. 

II. ASSIGNMENTS OF ERROR. 

1. The Trial Court erred when it denied Defendant's Motion For 

Continuance of Plaintiffs Motion For Summary Judgment pending the 

decision by the Washington State Supreme Court in response to the 

legal questions certified from the U. S. District Court, Western District 

of Washington in Kristin Bain v. Metropolitan Mortgage Group, Inc., 

et aI, Case No. 86206-1, consolidated with Kevin Selkowitz v. Litton 

Loan Servicing, LP, et aI, Case No. 86207-9. (CP 190-194.) 

2. The Trial Court erred when it entered the Judgment And Order 

Granting Summary Judgment, Quieting Title To Real property, and 

Ordering Clerk To Issue Writ Of Restitution. (CP 195-199.) 
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III. ISSUES RELATED TO 
ASSIGNMENTS OF ERROR. 

1. With respect to Assignment of Error No.1, did the Trial Court fail to 

adequately consider that it was probable that the pending decision by 

the Washington State Supreme Court in response to the legal questions 

certified from the U. S. District Court, Western District of Washington 

in Kristin Bain v. Metropolitan Mortgage Group, Inc., et aI, Case No. 

86206-1, consolidated with Kevin Selkowitz v. Litton Loan Servicing, 

LP, et aI, Case No. 86207-9, would decide issues oflaw that would 

adversely affect the validity of the non-judicial foreclosure of the deed 

of trust on Defendants'home? 

2. With respect to Assignment of Error No.2, did the Trial Court fail to 

adequately consider that the pending decision by the Washington State 

Supreme Court in response to the legal questions certified from the U. 

S. District Court, Western District of Washington in Kristin Bain v. 

Metropolitan Mortgage Group, Inc., et aI, Case No. 86206-1, 

consolidated with Kevin Selkowitz v. Litton Loan Servicing, LP, et aI, 

Case No. 86207-9, probably would decide issues of law that would 

adversely affect the issues in Plaintiffs Motion for Summary 

Judgment and require a trial to resolve the unresolved mixed questions 
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of law and fact issues in Plaintiff's claims for ejectment and quiet title 

in her complaint? 

IV. STATEMENT OF THE CASE 

A. Pleadings in the Case. 

Elizabeth s. Wasson, a resident of the State of Louisiana, Plaintiff, 

acting through her coUnsel of record, David 1. Britton, ("Plaintiff's 

Counsel") filed her Complaint For Ejectment and Quiet Title against 

Andrew O. Sorensen and Jacqueline L. Young, etc., Defendants, in King 

County Superior Court on January 6, 2012, (CP 1-5.) 

Andrew O. Sorensen and Jacquelyn L. Young, etc., Defendants, 

acting through their counsel of record, Edward L. Mueller, (Defendants' 

<Counsel) filed their Answer of Defendants to Complaint on March 29, 

2012, (CP 6-18.) The Answer, in addition to admissions and denials, 

contained significant affirmative defenses. The first three Affirmative 

Defenses stated are relevant to this appeal and were stated as follows: 

1. Plaintiff Deutsche Bank Trust Company Americas as Trustee for 
RALI 2007-0S9 Trust Has Never Received a Valid Assignment of 
Defendant's Loan or Become the Beneficiary of the Deed of Trust 
That Encumbers Defendants Sorensen's and Young's Residence. 

Deutsche Bank Trust Company Americas as Trustee for RALI 2007-
QS9 Trust never has received at any time a valid assignment of the 
Defendant Andrew Sorensen's loan documents comprised of the signature 
original of the promissory note and the original deed of trust recorded 
under King County Recording No. 20070427003418, or become the 
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beneficiary of said deed of trust that encumbers the residence property of 
Defendants Sorensen and Young, 

2. Plaintiff Deutsche Bank Trust Company Americas as Trustee for 
RALI 2007- OS9 Had No Authority to Appoint a Successor Trustee 
for Deed of Trust that Encumbers the SorensenlY oung Home. 

Plaintiff Deutsche Bank Trust Company Americas as Trustee for 
RALI 2007 -QS9 held no ownership interest of any kind in the Sorensen 
Loan or any beneficiary interest in the deed of trust that encumbers the 
SorensenIY oung property, and therefore, had no authority to appoint a 
Successor Trustee with respect to the original deed of trust recorded under 
King County Recording No. 20070427003418 that was part of the loan 
documentation signed by Defendant Sorensen to evidence the loan made 
by National City Mortgage, a division of National City Bank, N.A., which 
encumbers the SorensenIY oung Home.. Therefore, the appointment of 
Northwest Trustee Services, Inc. as successor trustee was void because 
only a valid beneficiary (or its authorized agent) can appoint a successor 
trustee under RCW 61.24.010 et seq. 

3. The Trustee's Deed Issued by Successor Trustee Northwest Trustee 
Services. Inc .. on March 8. 2011. was Void. 

The Trustee's Deed issued by Successor Trustee Northwest Trustee 
Services, Inc., on March 8,2011, was void because (a) the appointment 
of Northwest Trustee Services, Inc. was void; (b) the Notice of Trustee's 
Sale was issued in violation ofRCW 61.24.020 and 030; (c) the Trustee's 
Deed fails to recite relevant facts necessary for a valid Trustee's Deed; and 
(d) the consideration recited as paid by the Grantee was illusory because 
the Grantee, Deutsche Bank Trust Company Americas as Trustee for 
RALI 2007 QS9, did not own the Defendant Sorensen's loan as the 
purported beneficiary of the deed of trust, and therefore could not use the 
loan as a means of bidding at the foreclosure sale, and thus the Trustee's 
Deed was void for lack of authority of the reputed successor trustee, even 
assuming it were valid otherwise for lack of adequate recitals, which 
recitals Plaintiffs claims were inadequate under applicable existing case 
law. 
(CP-I0, 11.) 
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B. Background Research Regarding Mortgage 
Electronic Registration Systems. Inc. (MERS). 

Defendants' counsel, as a practicing attorney doing legal work on 

behalf of borrowers who have received notices of default with respect to 

their home loans and Notices of Trustee's Sale on the same home loans if 

the defaults were not cured, found it necessary to become familiar with 

RCW Chapter 61.24, cotnrnonlyreferred to as the Washington State Deed 

of Trust Act as well as case law applicable to or related to that statute. In 

RCW 61.24.005 entitled "Definitions" the word "Beneficiary" is defined 

for use throughout the act in RCW 61.24.005(2) as follows: 

(2)"BenefIciary" means the holder of the instrument or document 
evidencing the obligations secured by the deed of trust. excluding 
persons holding the same as security for a different obligation. 

Defendants' counsel prepared and flled his Declaration of Edward 
L. Mueller in Support of Defendants' Motion for Continuance of Hearing 
on Plaintiff's Motion for Summary Judgment, (CP 94-160) in which he 
stated under oath the following facts: 

Beginning in about September 2008 Defendants' counsel has 

represented many persons who have been unable to pay their "mortgages," 

and still represent several such persons. As a part of his professional 

work on behalf of such clients whose home loans are in default he 

frequently searched the Internet beginning in about in early 2009 up to the 

. present time concerning the foreclosures of home loans. He has consulted 

generally with other attorneys in Washington State who represented 
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clients whose home loans also were in default. Such research and 

consultations have produced ajarge amount of information about a 

company named Mortgage Electronic Registration Systems, Inc., which 

also uses the acronym "MERS." He reports that he has compiled a 

substantial amount of information about MERS including but not limited 

to information from the (a) Mortgage Electronic Registration Systems 

(MERS) Internet web site, as well as information found in (b) "consumer 

advocacy" type blogs, (c) published law review articles, and (d) published 

articles authored by attorneys representing lender, bankers and/or their 

related trade and professional association entities. Those sources often 

produced information about foreclosures and foreclosure practices 

involving MERS, as well as sources of information about the 

developments in other pending cases concerning the business practices of 

MERS as they relate to disputed issues in home foreclosure cases. He 

r~ports that he has read dozens of legal opinions and legal decisions that 

concern the role of Mortgage Electronic Registration Systems (MERS) in 

the foreclosure documentation process. Some sources were from federal 

district courts, some from federal bankruptcy courts, some from various 

federal circuit courts of appeal, some from various state_appellate courts 

and some from various state supreme courts, and even some state trial 

court decisions. He reports to have read depositions of witnesses taken in 
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litigation, including bona fide executives of Mortgage Electronic 

Registration Systems, Inc., (MERS.) He stated under oath that in not one 

instance in any of the materials he has read has MERS ever held the note 

that is "secured" by the deed of trust or mortgage in which it has been 

named as "nominee for the lender" or as "beneficiary" of the deed of trust 

or mortgage. He states under oath that it is a generally accepted as fact 

that "MERS never holds the note." He cites two cases in support of his 

statement in which cases the MERS System is discussed in other state 

court appellate decisions. See Mortgage Electronic Registration Systems, 

Inc. v. Nebraska Department of Banking and Finance, 270 Neb. 529, 530, 

532,533, 704 N.W. 2d 784 (2005); and Landmark National Bank v. 

Kessler et al216 P.3d 158, 166-170 (Kansas, 2009). 

C. Referral of Legal Questions From U.S. District Court 
to Washington State Supreme Court. 

One result of the process of his continuous search for information 

about MERS as described in the prior paragraph was that he heard about 

two federal district court cases in the Western District of Washington at 

Seattle, in which three questions concerning MERS had been referred by 

the Honorable John C. Coughenour of the U.S. District Cowi to the 

Washington State Supreme Court. 
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Research established that on June 27, 2011, three legal questions 

had been referred to the State Supreme Court by the Honorable John C. 

Coughenour, U.S. District Court of the Western District of Washington. 

(CP 101-105.) The Plaintiffs in two separate cases pending before Judge 

Coughenour had raised essentially the same three questions: (1) Was 

MERS an unlawful beneficiary under the Washington Deed of Trust Act, 

and if so, (2) what was the legal effect under Washington law ofMERS' 

acts performed under the pretext of being a lawful beneficiary when it was 

not? The third question asked was whether the acts of MERS violated the 

Washington Consumer Protection Act. Judge Coughenour had been 

informed by the parties in the two cases pending before him that there was 

no appellate case law authority from either the Washington Supreme Court 

or the Washington Appellate Courts on those questions at that time. (CP-

102, lines 1-8.) 

On Page 4, lines 20,21 of the Order Judge Coughenour 

stayed the two cases pending before him until the Washington State 

Supreme Court answered the questions he referred to it. (CP 104, 

lines 20, 21.) 
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D. Status of Referral Case Prior to Plaintiffs 
Motion for Summary Judgment. 

Defendant's counsel was advised by a deputy clerk of the 

Washington Supreme Court that the referral by Judge Coughenour had 

been accepted by the Washington Supreme Court on both cases in July, 

2011; that briefmg was completed by all parties by the end of November, 

2011, and that oral argument was set for March 15,2012. (CP 97, lines 

13 - 16.) 

The parties in the two referred cases submitted a total of 10 briefs. 

In addition, Plaintiff in Selkowitz v. Litton Loan Servicing LP et al. 

submitted a 692 page Addendum to Plaintiff Selkowitz's Opening Brief, 

which was accepted for filing by the Supreme Court. That Appendix 

contained many of the materials that Defendant's counsel was familiar 

with described above, including documents from the MERS Internet Web 

Site, and some copies from scholarly law school professors, as well as 

copies of case opinions from various jurisdictions. In addition, Amicus 

Curiae briefs were submitted by at least five Amici Curiae, two of which 

were (1) the Attorney General of the State of Washington, and (2) the 

National Consumer Law Center, both of which briefs supported the 

Plaintiffs claims in the referred cases. The Court consolidated the referred 
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cases for hearing and scheduled oral argument on March 15, 2012. (CP-

96, line 20 through 98, Line 3.) 

Defendants' counsel read all of the briefs filed by the parties in the 

referred cases plus the briefs of the Amici Curiae, prior to the oral 

argument; and attended the oral argument on the referred cases before the 

Washington Supreme Court on March 15,2012. (CP-98, lines 1-3, and 

lines 13-22.) 

In the interim Plaintiff Wasson's Complaint in this case at bar was 

filed on January 5,2012. Defendants Sorensen's and Young's Answer to 

Complaint with affinnative defenses was filed on March 29,2012. In 

Defendants' Answer the first three Mfinnative Defenses stated 

valid affinnative defenses to Plaintiffs Complaint for Ejectment and 

Quiet Title action. (CP-I0, 11.) However, in between the filing of 

Plaintiff Wasson's Complaint and the filing of Defendants' Answer, the 

following also had occurred. 

Defendants' Counsel attended the oral argument(s) on March 15, 

2012 in Olympia as an observer to listen to the oral presentations of legal 

counsel for the various parties, and any questions or comments from the 

Justices on the bench, and the responses by legal counsel of the parties 

before the Court to such questions or comments, (CP 98, lines 13-15.) 
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Based on the questions and comments Defendants' Counsel heard 

from the Justices during oral argument there was no doubt that the 

Washington State Supreme Court had taken seriously the questions 

referred to it by the Honorable John Coughenour, of the u.S. District 

Court in Seattle, and intended to decide the issues inherent in the questions 

referred to it by Judge Coughenour, (CP 98, lines 16-19.) Therefore, 

Defendants' counsel was simply awaiting the decision of the Washington 

State Supreme Court before proceeding with any discovery or motions on 

behalf of Defendants. 

E. Plaintifrs Motion For Summary Judgment Was Dependent on 
Validity of Mortgage Electronic Registration Systems Inc. 
(MERS) Documents in Plaintiff's Chain of Title Essential 
to ValiditvofNon-Judicial Foreclosure. 

On July 3, 2012, Plaintiffs Motion for Summary Judgment was 

filed, (CP 19-93.) Attached as part of the materials supporting the 

Declaration of Elizabeth S. Wasson concerning her chain oftitle3 were 

copies of four certain documents recorded in the King County Recorder's 

Office that represented a significant part of the "chain of title" by which 

Deutsche Bank National Trust Company Americas as Trustee for RALI 

2007- Q59 had purportedly acquired its reputed title to the Sorensen-

Young residence. They are: 

3 This Declaration apparently was submitted to support Plaintiffs Motion for Summary 
Judgment, although it does not so state. 
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(a) Assignment of Deed of Trust from National City Mortgage Co. to 

Mortgage Electronic Registration Systems, Inc., (CP 62-64); 

(b) Assignment of Deed of Trust from Mortgage Electronic Registrations 

Systems, Inc. to "Deutsche Bank as Trustee,,4 (CP 68, 69); 

(c) an Appointment of Successor Trustee by "PNC Bank, NA, as attorney 

in fact for Deutsche Bank Trust Company Americas, as Trustee, 

Residential Funding Company, LLC, fka Residential Funding 

Corporation" naming Northwest Trustee Services, Inc. as successor trustee 

in the Deed of Trust that encumbered the Sorensen-Young residence,5 

(CP 70-72); and 

(d) Trustee's Deed from Northwest Trustee Services, Inc. to Deutsche 

Bank Trust Company Americas as Trustee for RALI 2007-QS9. 

(CP 65-67.) 

F. Defendants' Motion for Short Continuance of Hearing on 
Plaintiff's Motion for Summary Judgment Because the Pending 
Washington Supreme Court Decision Will Determine Law 
Applicable to the Case at Bar . 

.. On August 2,2012, Defendants' Motion for Continuance of 

Hearing on Plaintiffs Motion for Summary Judgment (hereinafter 

4 Deutsche Bank National Trust Company serves as trustee for many investment trusts. 
There is no identification in this assignment as to which of those many possible trusts 
this assignment is intended to benefit." The reputed ''trustee'' is identified, but the 
reputed trust is not. 

S There is no identification in this appointment document as to which of those many 
possible trusts is the reputed beneficiary for whom this successor trustee is given the 

authority to act as foreclosing trustee. 
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"Defendants' Motion for Continuance, etc.,") was filed by Defendants' 

counsel,.(CP 161-167,) together with the Declaration of Edward L. 

Mueller in Support of Defendants' Motion for Continuance of Hearing on 

Plaintiffs Motion for Summary Judgment, (CP 94-160.) (hereinafter 

"Declaration ofE. L. Mueller.") 

In that declaration, based on his personal knowledge as recited 

therein, Defendant's counsel referred to his familiarity with the definition 

of "beneficiary" in the Washington Deed of Trust Act, RCW 61.24.050(2) 

(CP 95. ~ 2,), and summarized in factual detail the extensive research he 

had done on Mortgage Electronic Registrations Systems, Inc., (MERS) 

including a summary of the kinds of documents he had read that included 

but was not limited to (a) MERS's own Internet web site, (b) published 

law review articles, ( c) articles by attorneys representing lenders, bankers, 

or their related trade or professional association entities, (d) dozens of 

legal opinions and decisions that concern the role ofMERS in the 

foreclosure documentation process, from various federal and state court 

jurisdictions, (e) ·copies of depositions taken in litigation including, but not 

limited to depositions of bona fide officers ofMERS. (CP 95 - 96 , ~ 3.) 

He reports in his declaration that in not one instance in any of the 

materials he has read has MERS ever held the note that is "secured" by the 

deed of trust or mOltgage in which MERS has been named as "nominee 
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for the lender" or as "beneficiary" of the deed of trust or mortgage. He 

states, in short, it is generally accepted as fact that "MERS never holds the 

note. See Mortgage Electronic Registration Systems, Inc. v. Nebraska 

Department of Banking and Finance, 270 Neb. 529, 530, 532, 533, 704 

N. W. 2d 784 (2005); and Landmark National Bank v. Kessler et aI, 216 

P.3d 158,166-170 (Kansas, 2009)." (CP 96, lines 9-15.) 

The Declaration of E. L Mueller explained how he had learned of a 

set of two U.S. District Court cases pending before the Honorable John C. 

Coughenour, in which three legal questions has been referred by the Judge 

to the Washington State Supreme Court. (CP 96, ~ 4.) The reason for the 

referral given in the Court's Order of Referral was because the Judge and 

the legal counsel for the parties had reached the conclusion that there was 

no Washington State Supreme Court or Appellate Court decision 

addressing the questions. (CP 102, lines 1-8.) 

Attached to the Declaration if E. L. Mueller were three exhibits: 

Exhibit A, Judge Coughenour's "Order Certifying Question to the 

Washington Supreme Court" (CP 100 - 104); 

Exhibit B, Brief of Amicus Curiae Attorney General of State of 

Washington in Support of Petitioner, filed in the Washington State 

Supreme Court Case No. 86206-1 (CP 106 - 134) (one of the two cases 

referred by Judge Coughenour;) and 
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Exhibit C, Brief of Amicus Curiae National Consumer Law Center. (CP 

135 - 160.) 

G. Hearing on Defendants Motion for Continuance and 
Plaintiff's Motion for Summary Judgment held 
on August 10, 2012. 

The Trial Court held the hearing on Defendants' Motion for 

Continuance of Hearing on Plaintiff's Motion for Summary Judgment, and 

on Plaintiffs Motion for Summary Judgment on August 10,2012, (CP 

189.) The Trial Court denied Defendant's Motion for Continuance, (CP 

190 -194); and granted Plaintiffs Motion for Summary Judgment and 

Judgment Quieting Title and Ordering Clerk to Issue Writ of Restitution, 

(CP 195 - 199.) 

H. Washington State Supreme Court Issued Its Decision on 
Au~st 1~, 2012, Holding as a Matter of Law That 
Qo·rtgageEle'aronic Itegisfra:fion Sysfems; Inc.,(MERS) 
is Not a Lawful Beneficiary Within the Meaning of the 
Washington State Deed of Trust Act 

On August 16, 2012, the Washington State Supreme Court issued 

its decision in Bain v. Metropolitan Mortgage Group, Inc., 175 Wn.2d 83, 

91,94 - 98, 98-110, 110-114,285 P.3d 34 (2012). In it the Court held As a 

matter of law that Mortgage Electronic Registration Systems, Inc. (MERS) 

is not a lawful beneficiary under the Washington Deed of Trust Act. A 

copy of that decision will be submitted as an Appendix to Defendant's 

opening brief. 
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I. Defendants' Notice of Appeal. 

Defendants filed their Notice of Appeal to this Court on 

September 4, 2012, assigning errors to the entry of (1) the Order Denying 

Defendants' Motion for Continuance and (2) the Order Granting 

Plaintiffs Motion for Summary Judgment and Judgment Quieting Title 

and Ordering Clerk to Issue Writ of Restitution , (CP 200 - 213.) 

V. ARGUMENT. 

A. The Standard of Review on 
Motion For Summary Judgment. 

Summary Judgment is proper when the record demonstrates there 

is no genuine issue of material fact and the moving party is entitled to 

judgment as a matter of Law. CR 56(c); Munich v. Skagit Emergency 

Communication Center, 175 Wn.2d 871,877,288 P.3d 328, (2012). All 

facts and inferences are considered in a light most favorable to the non-

moving party. Id, Babcock v. Mason County Fire District No.6, 144 

Wn.2d 774, 784, 30 P.3d 1261 (2001). All questions oflaw are reviewed 

de novo. Babcockv. Mason County Fire District No.6, 144 Wn.2d at 784; 

citing Mountain Park Homeowners Ass 'n, Inc. v. Tydings, 125 Wn.2d337, 

341,883 P.2d 1383 (1994) and Syrovy v. Alpine Resources, Inc., 122 

Wn.2d 544,552859 P.2d 51 (1993). 
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The Trial Court below from which this appeal is taken was duly 

advised in writing by Defendants' Motion for Continuance, etc., (CP 161-

167) which was supported by the sworn Declaration ofE. L. Mueller (CP 

94-160) of the following facts: 

1. On June 27, 2011, by "Order Certifying Question to the 

Washington Supreme Court" the Honorable John C. Coughenour of the 

U.S. District Court in Seattle, had referred to the Washington State 

Supreme Court three legal questions that were common to two legal cases 

pending before him concerning the legal significance of the activities and 

role of Mortgage Electronic Registrations Systems, Inc. (MERS) as a 

beneficiary of a deed of trust encumbering residential real property in the 

State of Washington issued under the provisions of the Washington State 

Deed of Trust Act. In his Order Judge Coughenour referred to each of the 

two cases by name and case number, and included as the court record in 

each case a copy of its respective docket sheet, and specified documents 

from each case, which were sent to the Washington Supreme Court with 

his Order. (CP 101 - 104.) 

2. Judge Coughenour had stayed the two cases pending before him 

until the Washington Supreme Court answered the referred questions in 

his Order of. (CP 104, lines 20, 21.) 

19 



\. 

3. The status of the referred cases was that: 

(a) The Washington State Supreme Court had accepted the referred 

questions, (CP-97, lines 13-15); 

(b) The named parties in the two cases had submitted a total of 1 o briefs to 

the Washington Supreme Court, and that one of the Plaintiffs had 

submitted a 692 page addendum to that Plaintiffs brief, which had 

been accepted by the Court, (CP 97, lines 17-19); 

(c) In addition, Amici Curiae briefs had been accepted by the Court, 

including copies of two such briefs that were attached to the 

Declaration ofE. L. Mueller as Exhibits Band C respectively, (CP 97, 

line 27 through CP 98 line 12); 

(d) Defendants' counsel had attended the oral argument as an observer on 

March 15,2012 before the Washington Supreme Court, and reported 

that based on the questions and comments of the Justices during oral 

argument with counsel for the parties, the Justices had taken the 

questions seriously and intended to answer the questions, (CP 98, 

lines 16-19); 

(e) Defendants' counsel reasonably expected, based on the above 

information, that the Washington Supreme Court would issue its 

decision on the three referred questions on any Thursday within the 

next few weeks (CP 98, lines 19-22.) 
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There was no declaration in the record before the Trial Court 

disputing any of the above-stated facts asserted in the Declaration of E. 1. 

Mueller in support of Defendant's Motion for Continuance of the hearing 

on Plaintiffs Motion for Summary Judgment until the Washington 

Supreme Court issued its expected decision in the BainlSelkowitz cases. 

But, even if there had been such declaration that would only have created 

a disputed question of fact, which would have precluded a motion for 

summary judgment under the standard of review in which the non-moving 

party(ies) (the Defendants) is/are entitled to every possible inference in 

their favor based on the record before the Trial Court. 

B. The Statutory Defmition of Beneficiary 
in the Washington Deed of Trust Act. 

In RCW 61.24.005 entitled "DefInitions" the word "BenefIciary" 

is defined for use throughout the Washington Deed of Trust Act in RCW 

61.24.005(2) as follows: 

(2)"Beneficiary" means the holder of the instrument or document 
evidencing the obligations secured by the deed of trust, excluding 
persons holding the same as security for a different obligation. 

It was the legal meaning of this definition that was a major focus of the 

briefs of the parties and the Amici Curiae. 
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During oral argument (which Defendants' counsel attended) the 

legal counsel for MERS never once claimed or argued that MERS 

sometimes hold the note. Instead, counsel for Mers argued at least three 

legal theories to support his claim that MERS was a lawful beneficiary 

under the Washington Deed of Trust Act. They were (1) the loan 

documents state that MERS is a beneficiary; (2) the debtors have agreed · 

by signing the deed of trust that MERS is the beneficiary; and (3) it is and 

should be a matter of "public policy" that MERS should be allowed to act 

as a beneficiary of a deed of trust in this state because the legislature 

certainly did not intend for home loans in the State of Washington to 

become unsecured, or to allow defaulting home owners to avoid non­

judicial foreclosure through manipulation of the defmed terms in the [deed 

of trust] Act. " The Washington State Supreme Court specifically rejected 

each and all of the MERS arguments. See Bain v. Metropolitan Mortgage 

Group, Inc., 175 Wn.2d at 91,94 - 98 and 98-109. 

C. Judge Coughenour's Referral and the Reasons Behind it. 

On June 24,2011, the Honorable John C. Coughenour, Judge of 

the U.S. District Court of the Western District of Washington signed an 

"Order Certifying Question to the Washington Supreme Court" and filed it 
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on June 27,2011. (CP 101 - 104.) The Order was submitted to the 

Washington Supreme Court. 

In his Order Judge Coughenour explained the background of and 

reason forhis Order. (See CP101 ~ line 24 through 103, line 6.) In 

substance the reason was that the parties in the cases before him indicated 

that there was no definitive appellate case law decision by either the 

Washington Court of Appeals or the Washington Supreme Court that 

addressed the key questions he had ask the legal counsel of the parties. 

His order states: 

... [T]he Court asked the parties to identify whether 
Washington law addresses Mortgage Electronic 
Registration Systems' -(MERS}-and similar 
organizations '-ability to serve as the beneficiary and 
nominee of the lender under Washington's Deed of Trust 
Act when it does not hold the promissory note secured by 
the deed of trust (Dkt No. 130:) The Couttalso ordered the 
parties to identify whether Washington law addresses the 
legal effect in a nonjudicial foreclosure of an unauthorized 
beneficiary'S appointment of a successor trustee. (Id.) The 
parties' responses demonstrated that Washington law does 
not specifically address these issues. 
(CP 102, lines 2 - 8.) 

D. The Referred Questions and Court Records. 

As a result, in the Certification part of his Order, Judge 

Coughenour referred to the State Supreme Court three questions, which 

were: 
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1. Is Mortgage Electronic Registration Systems Inc., a 
lawful "beneficiary" within the tenns of Washington's 
Deed of Trust Act ,Revised Code of Washington 
section 61.24.005(2), if it never held the promissory 
note secured by the deed of trust? 

2. If so, what is the legal effect of Mortgage Electronic 
Registration Systems Inc. acting as an unlawful 
beneficiary under the tenns of Washington's Deed of 
Trust Act? 

3. Does a homeowner possess a cause of action under 
Washington's Consumer Protection Act against 
Mortgage Electronic Registration Systems, Inc., if 
MERS acts as an unlawful beneficiary under the tenns 
of Washington's Deed of Trust Act? 

(CP 103, line 7 - 104, line 5 incl.) 

Judge Coughenour's Order directed the Clerk of Court to submit 

certified copies of this order plus a copy of the docket of each case, the 

Bain Case (Case No. 09-0149-JCC)and the Selkowitz Case (Case No. 

C10':5523-JCC), plus certified copies of a list of documents identified by 

Docket Numbers in each case to the Washington Supreme Court, and then 

ordered that both cases be stayed until the Washington State Supreme 

Court answers the certified questions. 

(CP 104, lines13 - 21.) 

E. Admissions of Mortgage Electronic Registration Systems That 
It Never Holds The Note or Debt Obligation Secured By a 
Deed Of Trust In Which It Is The" Beneficiary/' 
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It has been admitted by Mortgage Electronic Registration Systems, 

Inc. (MERS) in significant court cases that Mortgage Electronic 

Registration Systems, Inc. (MERS) never holds the note when it is named 

the "beneficiary" in a deed of trust or mortgage. See the Declaration of E 

L. Mueller, page 3, lines 2-14 inclusive. (CP 96, lines 2-14.) The Trial 

Court was duly infonned of this information by Defendant's Motion for 

Continuance, page 3, lines 6-11, (CP 163, lines 6-11.) The cases cited to 

the Trial Court were Mortgage Electronic Registration Systems, Inc. v. 

Nebraska Department of Banking and Finance, 270 Neb. 529, 530, 532, 

533, 704 N.W. 2d 784 (2005); and Landmark National Bankv. Kessler et 

ai, 216 P.3d 158, 166-170 (Kansas, 2009)." (CP 96, lines 9 - 15.) 

Defendants' Motion for Continuance of Hearing on Plaintiffs 

Motionfor Summary Judgmenf(CP 161-167) clearly stated: 

It is the position of Defendants Sorensen and Young that 
the answer to at least the first two of those three questions, 
will directly affect the law applicable to this pending 
Motion For Summary Judgment. Thatis why the 
Defendants request a continuance of the hearing until after 
the Washington State Supreme Court has issued its decision 
on the questions. 
(CP 162, lines 11-14.) 

The Declaration ofE. L. Mueller (CP 94-160) states that 

Defendants' Counsel attended the oral argument(s) on Match 15,2012 in 

Olympia as an observer to listen to the oral presentations of legal counsel 
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for the various parties, and any questions or comments from the Justices 

on the bench, and the responses by legal counsel of the parties before the 

Court to such questions or comments, (CP 98, lines 13-15;) and that based 

on the questions and comments Defendants' Counsel heard from the 

Justices during oral argument there was no doubt that the Washington 

State Supreme Court had taken seriously the questions referred to it by the 

Honorable John Coughenour, of the U.S. District Court in Seattle, and 

intended to decide the issues inherent in the questions referred to it by 

Judge Coughenour, (CP 98, lines 16-19.) 

F. The Decision of the Washington Supreme Court in the Bainl 
Selkowitz Case Supports Defendants' Claims in its Affirmative 
Defenses in its Answer. 

In Bain v. Metropolitan Mortgage Group, Inc., 75 Wn.2d at 98 -

110, the Washington -State Supreme Court thoroughly discussed and 

rejected every argument made by MERS that it was or should be 

considered a beneficiary under the Washington State Deed of Trust Act. 

The Court noted: 

As MERS itself acknowledges, its system changes 
"a traditional three party deed oftrust [into] a four party 
deed of trust, wherein MERS would act as the 
contractually agreed upon beneficiary for the lender and 
its successors and assigns." MERS R,esp. Br. at 20 
(Bain). As recently as 2004, learned commentators 
William Stoebuck and John Weaver could confidently 
write that "[a] general axiom of mortgage law is that 
obligation and mortgage cannot be split, · meaning that 
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the person who can foreclose the mortgage must be the 
one to whom the obligation is due." 18 Stoebuck & 
Weaver, supra, § 18.18, at 334. MERS challenges that 
general axiom. Since then, as the New York bankruptcy 
court observed recently: 

In the most common residential lending 
scenario, there are two parties to a real property 
mortgage---a mortgagee, i.e., a lender, and a mortgagor, 
i.e., a borrower. With some nuances and allowances for 
the needs of modem fmance this model has been 
followed for hundreds of years. The MERS business 
plan, as envisioned and implemented by lenders and 
others involved in what has become known as the 
mortgage finance industry, is based in large part on 
amending this traditional model and introducing a third 
party into the equation. MERS is, in fact. neither a 
borrower nor a lender, but rather PUlJ?orts to be both 
"mortgagee of record" and a "nominee" for the 
mortgagee. MERS was created to alleviate problems 
created by, what was determined by the financial 
community to be, slow and burdensome recording 
processes adopted by virtually every state and locality. 
In effect the MERS system was designed to circumvent 
these procedures. MERS, as envisioned by its 
6nginators~operates asa replacementfor our traditional 
system of public recordation of mortgages. (Citation 
omitted.) 

(underlining supplied by Appellant's counseL) . 
. See rd, at 96, 97.) 

The Supreme Court declined to decide the second question "based 

on the record and briefing before us." rd, 110. "However, to assist the 

certifying court we will discuss our reasons for reaching this conclusion." 

The CO.l.lrtthen stated: 

MERS contends that if it is acting as an unlawful 
beneficiary, its status should have no effect: "All that it 
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would mean is that there was a technical violation of 
the Deed of Trust Act that all parties were aware of 
when the loan was originally entered into." Resp. Br. of 
MERS at 41 (Bain). "At most ... MERS would simply 
need to assign its legal interest in the Deed of Trust to 
the lender before the lender proceeded with 
foreclosure." ld. at 41-42. The difficulty with MERS's 
argument is that if in fact MERS is not the beneficiary, 
then the equities of the situation would likely (though 
not necessarily in every case} require the court to deem 
that the real beneficiary is the lender whose interests 
were secured by the deed of trust or that lender's 
successors. [15] If the original lender had sold the loan, 
that purchaser would need to establish ownership of 
that loan, either by demonstrating that it actually held 
the promissory note or by documenting the chain of 
transactions. Having MERS convey its "interests " 
would not accomplish this. 

(underling supplied by Appellant's counsel.) 

In the alternative, MERS suggests that, if we find 
a violation of the act, "MERS should be required to 
assign its interest in any deed of trust to the holder of 
the promissory note, and have that assignment recorded 
in tIieli:uidtitlerecords,'before any norl~jlldicial 
foreclosure could take place." Resp. Br. ofMERS at 44 
(Bain). But if MERS is not the beneficiary as 
contemplated by Washington law. it is unclear what 
rights. if any, it has to convey. Other courts have 
rejected similar suggestions. Bellistri, 284 S.W.3d at 
624 (citing George v. Surkamp, 336 Mo. 1,9, 76 
S.W.2d 368 (1934)). Again, the identity of the 
beneficiary would need to be determined. Because it is 
the repository of the information relating to the chain of 
transactions, MERS would be in the best position to 
prove the identity of the holder of the note and 
beneficiary. 

(underlining supplied by Appellant's counsel.) 

Partially relying on the Restatement (I'hird) of 
Property: Mortgages § 5.4 (1997), Selkowitz suggesls 
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that the proper remedy for a vi9lation of chapter ' 61.24 
RCW "should be rescission, which does not excuse Mr . . 
Selkowitz from payment of any monetary obligation, 
but merelYRr~clud~s nop-juciicial foreclosure ofthe 
subject Deed of Trust. Moreover, if the subject Deed of 
Trust is void, Mr. Selkowitz should be entitled to quiet 
title to his property." PI. 's Opening Br. at 40 
(Selkowitz). It is unclear what he believes should be 
rescinded. He offers no authority in his opening brief 
for the suggestion that listing an ineligible beneficiary 
on a deed of trust would render the deed void and 
entitle the borrower to quiet title. He refers to cases 
where the lack of a grantee has been held to void a 
deed, but we do not fmd those cases helpful. In one of 
those cases, the New York court noted, "No mortgagee 
or oblige was named in [the security agreement], and no 
right to maintain an action thereon, or to enforce the 
same, was given therein to the plaintiff or any other 
person. It was, per se, of no more legal force than a 
simple piece of blank paper." Chauncey v. Arnold, 24 
N.Y. 330, 335 (1862). But the deeds of trust before us 
names all necessary parties and more. 

Selkowitz argues that MERS and its allied 
companies'have splif'the dee06ftfilsrfromthe 
obligation, making the deed of trust unenforceable. 
While that certainly could happen, given the record 
before us, we have no evidence that it did. If, for 
example, MERS is in fact an agent for the holder of the . 

'note,likely no split would have happened. 

_ In .the alternative, Selkowi,tzsuggests the court 
create an equitable mortgage in favor of the noteholder. 
Pl.'s Opening Br. at 42 (Selkowitz). If in fact, such a 
split occurred, the Restatement suggests that would be 
an appropriate resolution. Restatement (Third) of 
Property: Mortgages § 5.4 reporters' note, at 386 (1997) 
(citing Lawrence v. Knap, rRoot (Conn.)248.(1791)). 
But since we do not know whether or not there has been 
a split of the obligation from the security instrument, we 
have no occasion to consider this remedy. 
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Bain specifically suggests we follow the lead of 
the Kansas Supreme Court in Landmark National Bank 
v. Keslgr, 289 Kan. 528, 216P.3d 158(2009). In 
Landmark, the homeowner, Kesler, had used the same 
piece of property to secure two loans, botlLrecorded 
with the county. Id. Kesler went bankrupt and agreed to 
surrender the property. Id. One of the two lenders filed 
a petition to foreclose and served both Kesler and the 
other recorded lender, but not MERS. Id. at 531. The 
court concluded that MERS had no interest in the 
property and thus was not entitled to notice of the 
foreclosure sale or entitled to intervene in the challenge 
to it. Id. at 544-45; accord Mortg. Elec. Registration 
Sys., Inc. v. SwHomes of Ark., Inc., 2009 Ark. 152,301 
S.W.3d -1 (2009). Bain suggests we follow Landmark, 
but Landmark has nothing to say about the effect of 
listing MERS as a beneficiary. We agree with MERS 
that it has no bearing on the case before us. Resp. Br. of 
MERS at 39 (Bain). 

Bain also notes, albeit in the context of whether 
MERS could be a beneficiary without holding the 
promissory note, that our Court of Appeals held that 
"'Ii]I the ooligationfor whicli the-m6ttg'[ge was given 
fails for some reason, the mortgage is unenforceable. '" 
PI. Bain's Opening Br. (Bain Op. Br.) at 34 (quoting 
Fid. & Deposit Co. of Md. v. Ticor Title Ins. Co., 88 
Wn.App. 64,68,943 P.2d 710 (1997». She may be 
suggesting that the listing of an erroneous beneficiary 
on the deed of trust should sever the security interest 
from the debt.Jf so, the citation to Fidelity is not ~ 

helpful. In Fidelity, the court was faced with what 
appear~d to be a scam. William ap.d Mary Etterhad 
executed a promissory note, secured by a deed of trust, 
to Citizen's National Mortgage, which sold the note to 
Affiliated Mortgage Company. Citizen's also forged the 
Etters' name on another promissory note and sold ' it to 
another buyer, along with what appeared to be an 
assignment of the deed of trust, who ultimately 
assigned it to Fidelity. The buyer of the forged note 

30 



'. ' " 

recorded its interests first, and Fidelity claimed it had 
priority to the Etters' mortgage payments. The Court of 
Appeals properly disagreed. Fidelity, 88 Wn.App. at 
66-67. It held that forgery mattered and that Fidelity 
had no claim on the Etters' mortgage payments.ld. at 
67 -68. It did not hold that the forgery relieved the Etters 
of paying the mortgage to the actual holder of the 
promissory note. 

MERS states that any violation of the deed of trust 
act "should not result in a void deed of trust, both 
legally and from a public policy standpoint." Resp. Br. 
ofMERS at 44. While we tend to agree, resolution of 
the question before us depends on what actually 
occurred with the loans before us and that evidence is 
notin the record. We note that Bain specifically 
acknowledges in her response brief that she 
"understands that she is going to have to make up the 
mortgage payments that have been missed, " which 
suggests she is not seeking to clear title without first 
paying off the secured obligation. PI. Bain's Reply Br. 
at 1. In oral argument, Bain suggested that if the holder 
of the note were to properly transfer the note to MERS, 
MERS could proceed with foreclosure.[16] This may be 
true.Wecana:nsWet · questionsof'law"butnotdetermine 
facts. We, reluctantly decline to answer the second 
certified question on the record before us. 

The Supreme Court had also taken into account the history of 

MERS (Id, at 94-980) and cited among its sources for that history a law 

review article cited as Christopher L. Peterson, Foreclosure. Subprime 

Mortgage Lending and the Mortgage Electronic Registration System, 78 

U. of Cincinnati Law Review, 1350 (2010). That article covers the history 

of MERS from time of its first conception in 1995 and 1996 up to at least 
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mid -2009. It is clear from the discussion ofMERS 's history, at Id, 1370 

-1380 that based on the research and analysis reported in that law review 

article, MERS can never be a real beneficiary of the deed of trust for more 

than one reason. While that article does discuss in some respects the law 

of various states, it does not address the definition of beneficiary in RCW 

61.24.050(2) of the Washington Deed of Trust Act. Nevertheless, its 

general analysis as to the reasons why MERS can never be a real 

beneficiary of a deed of trust analysis does appear to be applicable under 

Washington State law. 

G. The Decision in BainlSelkowitz Cases Makes the 
Documents in Plaintiff's Chain of Title Void Ab Initio. 

In Rain v. Metropolitan Mortgage Group, Inc., 175 Wn.2d at 89, 

91, 98 - 110, 110-114, the Supreme Court clearly holds that MERS is an 

unlawful beneficiary under the Washington State Deed of Trust Act. It is 

Defendants position that such a holding means that none of the four 

dQcuments on which Plaintiff claims to have relied for her chain of title is 

valid, becauseMERS was never a lawful beneficiary from the beginning, 

and could not become a lawful beneficiary because of its own restrictions 

in its own business system. It was never intended to be anything other than 

32 



a "registration system" for tracking transfers of ownership of mortgage 

loans. The four documents are: 

(a) Assigrunent of Deed of Trust from National City Mortgage 

Co. to Mortgage Electronic Registration Systems, Inc., (CP 62-64); 

(J» Assignment of Deed of Trust from Mortgage Electronic 

Registrations Systems, Inc. to "Deutsche Bank as Trustee,,6 (CP 

68,69): and 

(c) an Appointment of Successor Trustee by "PNC Bank, NA, as 

attorney in fact for Deutsche Bank Trust Company Americas, as 

Trustee, Residential Funding Company, LLC, fka Residential 

Funding Corporation" naming Northwest Trustee Services,Inc. as 

successor trustee in the Deed of Trust that encumbered the . 

Sorenseh-Young residence.7 (CP 70~72.) 

(d) Trustee's Deed from Northwest Trustee Services, Inc. to 

Deutsche Bank Trust Company Americas as Trustee for RALI 

2007-QS9. (CP 65-67.) 

6 Deutsche Bank National Trust Company serves as trustee for many investment trusts. 
There is no identification in this assignment as to which of those many possible trusts 
this assignment is intended to benefit." The reputed "trustee" is identified, but the 
reputed trust is not. 

7 There is no identification in this appointment document as to which of those many 
possible trusts is the reputed beneficiary for whom this successor trustee is given the 
authority to act as foreclosing trustee. 
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The last document, the Trustee's Deed, has additional faults in that 

it fails to list the factual history of the loan leading up to the non-judicial 

foreclosure, but instead simply states fonnular conclusions. Such a 

trustee's deed fails to meet .the requirements of the Washington Deed of 

Trust Act, RCW61.24.040(7). See Albice v. Premier Mortgage Services 

o/Washington, Inc., _ Wn. App. _, 239 P.3d 1148, 1153-1156, 

(Wash.App., Div 2,2010); affirmed Albice v. Premier Mortgage Services 

o/Washington, Inc., 174 Wn.2d 560,573,276 P.3d 1277 (2012). 

H. Trial Court's Denial of Defendants' Motion For 
Short Continuance of Hearing was Reversible Error. 

Civil Rule CR 56 (c) in relevant part provides: 

The judgmertt··sought · shall'be rendered 'forthwith if the 
pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, 
show that there is no genuine issue of fact, and that the 
moving party is entitled to a judgment as a matter of law. 

It is obvious in the wording of the relevant part ofthe rule above 

that a Trial Court is to take into consideration the pleadings and any 

affidavits (including declarations) and then make two rulings in order to 

grant summary judgment - (l) that there is no genuine issue of fact, and 

(2) that the moving party is entitled to judgment as a matter oflaw. 
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In the case at bar the Trial Court was required to consider the first 

three affirmative defenses in Defendants' Answer (CP 10,11) which also 

are set forth above in this Appellants' Opening Brief, pp. 5, 6. The Court 

was also required to consider the Declaration ofE.L. Mueller, (the factual 

statements in which were unrefuted by any sworn statement,) that the 

Washington State Supreme Court would issue a decision within the next 

few weeks that would determine the law applicable to the validity of the 

four documents on which Plaintiff s chain of title depended, attached as 

exhibits (CP-62 - CP 72 inclusive) to the Declaration of Elizabeth S. 

Wasson. 

Under those circumstances when the Trial Court failed to continue 

the Plaintiffs Motion for Summary Judgment for the short time necessary 

- to 6btalntfie decision ofthe WasrungtonState -Supreme Court itfailed-to 

give the Defendants' the benefit of the Standard of Review stated above in 

this brief at page 18. See Munich v. Skagit Emergency C~mmunication 

Center, 175 Wn.2d 871,877,288 P.3d 328, (2012). All facts and 

inferences are considered in a light most favorable to the non-moving 

party. Id, Babcockv. Mason County Fire District No.6, 144 Wn.2d 774, 

784,30 P.3d 1261 (2001). 
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VI. Conclusion. 

Based on the above-stated facts and applicable law, Defendants/ 

Appellants request that the denial of Defendant's Motion for Continuance 

be reversed; that the Order Granting Plaintiff s Motion for summary 

Judgment be reversed; and that the Order of Judgment be vacated. together 

with the Order directing issue of the Writ of Restitution; and that the Writ 

of Restitution be cancelled. 

Dated April 8, 2013. 

~;t.m~ 
Edward L. Mueller, WSBA # 264 
Attorney for Appellants 
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CERTIFICATE OF SERVICE. 

I, Edward L,Muell~r, certify that on April 8, 2013, before 5:00 pm, I 
served the document to which this Certificate of Service is attached by fax 
-transmission,and the related Appendix., by mailing a c_opy of said 
document through the United States Postal Service first class mail, postage 
prepaid to the attorneys for Plaintiff/ Respondent named below at said 
party's legal counsel's mailing address, and by faxing a copy of such 
documents to the fax number to said Plaintiffs Respondent's counsel, 
which information is stated below: 

Dated April 8,2013. 

David J: Britton 
Britton & Russ PLLC 
Attorneys for Plaintiff 
535 Dock Street, Suite 108 
Tacoma, W A 98402 
Telephone: (253) 383-7113 
Facsimile: (253) 572-2223 

~rt/jf~ 
Edward L. Mueller, WSBA # 264 
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1[1 In the 1990s, the Mortgage Electronic Registration System Inc. (MERS) was established bY several large 
. players In the mortgage Industry. MERS and Its allied corporations maintain a private electronic registration system for 
tracking ownership of mortgage-related debt. This system allows Its users to avoid the cost and Inconvenience of the 
traditional public recording system and has facilitated a robust secondary market In mortgage backed debt and securities. 
Its customers include lenders, debt servicers, and financial institutes .that trade in mortgage debt and mortgage backed 
securities, among others. MERS does not merely track ownership; in many states, including our own, MERS Is frequently 
listed as the II beneficiary- of the deeds of trust that secure Its customers' interests in the homes securing the debts. . 
TradHlonally, the" beneficiary" of a deed of trust is the lender who has loaned money to the homeowner (or other real 
property owner). The deed of trust protects the lender by giving the lender the power to nominate a trustee and giving 
that trustee the power to sell the home if the homeowne~s debt is not paid. Lenders, of course, have long been free to 
sell that se,cured debt, typically by selling the promissory note signed by the homeowner. Our deed of trust act, chapter 
61.24 RCW, recognizes that the beneficiary of a deed of trust at anyone time might not be the original lender. The act 
gives subsequent holders of the debt the benefit of the act by defining II beneficiary" broadly as II the holder of the 
Instrument or document evidenCing the obligations secured by the deed of trust." RCW 61.24.005(2). 

1I 2 Judge John C. Coughenour of the Federal District Court for the Western District of Washington has asked 
us to answer three certified questions relating to two home foreclosures pending In King County. In both cases, MERS, 
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in its role as the beneficiary of the deed of trust, was informed by the loan servicers that the homeowners were 
delinquent on their mortgages. MERS then appointed trustees who initiated foreciosure proceedings. The primary Issue 
Is whether MERSis s' lawful beneficiary with the power to appoint trustees within the deed of trust act If it does not hold 
the promissory notes secured by the deeds of trust. A plalh reading of the statute leads, us to conclude that only the 
actual holder of the promissory note or other Instrument evidencing the obligation may be a beneficiary with the power to 
appoint s trustee to procee~wlth a nonjudicial foreclosure on real property. Simply put, If [285 P.3d 37] MERS does not 
hold the note, It Is not a lawful beneficiary., . , . ' , 

113 Next, we are asked to determine the" legal effect" of MERS not being a lawful beneficiary. Unfortunately, 
we conclude we are unable to do so based upon the record and argument before us. 

114 Rnally, we are asked to determine If a homeowner has a Consumer Protection Act (CPA), chapter 19.86 
RCW, claim based upon MERS representing that It is a beneficiary. We conclude that a homeowner may, but It will tum 
on the specific facts of each case. 

FACTS 

'115 In 2006 and 2007 respectively, Kevin Selkowitz and Kristin Bain bought homes in King County. Selkowltz's 
deed of trust named First American Title Company as the trustee, New Century Mortgage Corporation as the lender, and 
MERS as the beneflciarysnd nominee for the lender. Sain's deed of trust named IndyMac Sank FS13 as the lender, 
Stewart Title Guarantee Company as the trustee, and, aga,in, MERS as the beneficiary. Subsequently, New Century filed 
for bankruptcy protection, IndyMac went Into receivership,[1j and both Baln anq Selkowitz fell behind on 
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thElir mortgage payments. In May 2010, MERS, in its role as the beneficiary of the deeds of trust, named Quality 
Loan Service Corporation as the successor trustee in Selkowitz's case, and Regional Trustee SelVlces as the trustee in 
Sain's case. A few weeks later the trustees began foreclosure proceedings. According to the attorneys in both cases, the 
assignments of the promissory notes were not publicaJly recorded.t2j 

'116 Both Baln and Selkowitz sought injunctions to stop the foreclosures and sought damages under the 
Washington CPA, among other things.[31 Both cases are now pending in Federal District Court for the Western District of ' 
Washington. Selkowitz v. Litton Loan Servicing, LP, No. C10-05523-JCC, 2010 WL 3733928 (W.O. Wash. Aug. 31, 2010) 
(unpublished). Judge Coughenour certified three questions of.state law to this court. We have received amici briefing in 
support of the plaintiffs from the Washington State attorney general, the National Consumer Law Center, the 
Orgahlzation United for Reform (OUR) Washington, and the Homeowners' Attomeys, and amici 
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CERTIFIED QUESTIONS 

1. Is Mortgage 8ectronic Registration Systems, Inc., a lawful n benefidary" within the terms of 
Washington's DeedofTrust Act, Revised Code of Washingtonsectlon 61.24.005(2), If it never held the 

. promissory note seCured by the deed of trust? "[Short answer: NO.] ' . ' . 

2. If so, what Is the legal effect of Mortgage 8ectronlc Registration Systems, Inc., acting as an unlawful 
benetJdary under the terms of Washington's Deed [285 P.3d 38] of Trust Act? [Short answer: We 
decline to answer based upon what is before us.] 

3. Does a· homeowner possess a cause of action under Washington's Consumer Protection Act against 
Mortgage Electronic Registration Systems, Inc., If MERS acts as an unlawful benefidary under the terms of 
Washington's Deed of Trust Act? 

IShort answer: The homeowners may have a CPA action but each homeowner will have to establish the 
elements based upon the facts of that homeowner's case.] 

Order Certifying Question to the Washington State Supreme a:. (Certification) at 3-4. 

ANALYSIS 

1f 7 " The decision whether to answer a certified question pursuant to chapter 2.60 RCW Is within the 
discretion of the court" Broad v. Mannesmann Anlagenbau, A. G., 141 Wash.2d 670, 676,·10 P.3d 371 (2000) {citing 
Hoffman v. Regenoe Blue Shield, 140 Wash.2d 121, 128,991 P.2d n (2000». We treat the certified question as a pure 
question of law and review de novo. See, e.g., Parents Involved in Cmty. Sohs. v. Seattle Soh. Dist No.1, 149 Wash.2d 
660,670,72 P.3d 151 (2003) (citing Rivett v. City of Tacoma, 123 Wash.2d 573, 578,870 P.2d 299 (1994». 
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DEEDS OF TRUST 

1f 8 Private recording of mortgage-backed debt is a new development in an old and long evolving system. We 
offer a brief review to put the issues before us In context. 

1/9 A mortgage as a mechanism to secure an obligation to repay a debt has existed since at least the 14th 
century. 18 WILLIAM B. STOEBUCK & JOHN W. WEAVEr~, WASHINGTON PRACTICE: REAL ESTATE: 

. TRANSACTIONS § 17. 1, at 253 (2d ed. 2004). Often In thos.e early days, the debtor would convey land to the lender via 
a deed that would contain a proviso that if a promissory note in favor of the lender was paid by a certain day, the 
conveyance would terminate. Id. at 254. English law courts tended to enforce contracts strictly; so strIctly, that equity 
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..... . -courts btsiiinto ·intervene tCi- ameiiorate-the·harshness 6fstiicfeiiforcemenfofcontFciCtletms:·ld:EqUlty-oourts-often ~ . 
gave debtors a grace period· In which to pay their debts and redeem their properties, oreating an " equitable right to 
redeem the land during the grace period." Id. The equity courts never established a set length of time for this grace 
period, but they did allow lenders to petition to " foreclose" it In individual cases. Id. " Eventually, the two. equitable actions 

. were combined Into one, granting the period of equitable redemption and placing a foreclosure date on that period."/d. at 
255 (citing GEORGE E. OSBORNE, HANDBOOK ON THE LAW OF MORTGAGES §§ 1-10 (2d et;!. 1970». 

1f 10 In Washington, II [a] mortgage creates nothing more than a lien In support ofthe debt which it is given to 
.. secure." Pratt v. Pratt, 121 Wash. 298, 300, 209 P. 535 (1922)(0Itlng Gleason v. Hawkins, 32 Wash. 464, 73 P. 533 

(1903»; sea also 18 STOEBUCK & WEAVER, supra, § 18.2, at 305. Mortgages come In different forms, but.we are only 
concemed here with mortgages secured by a deed of trust on the mortgaged property. These deeds do not convey the 
property when executed; Instead, " [t]he statutory deed of trust Is a form of a mortgage." 18 STOEBUCK 8; WEAVER, 
supra, § 17.3, at 260. " More precisely, It is a three-party transaction 
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In which land is conveyed by a borrower, the' grantor,' to a' trustee,' who holds title in trust for a lender, the' 
beneficiary,' as security for credit or a loan the lender has given the borrower." Id. Title in the property pledged as security 
. for th~ debt Is not conveyed by these deeds, even if" on its face the deed conveys title to the trustee, because It shows 
thC!t. ~ls 9.lvenas security for an obligation, it Is an equitable mortgage." Id. (citing GRANT S. NELSON & DALE A. 
wHITMAN, REAL ESTATE FINANCE LAW§ 1.6 (4th ed. 2001»). 

1f 11 When secured by a deed of trust that grants the trustee the power of sale If the borrower defaults on 
repaying the underlying obligation, the trustee may usually foreclose the deed of trust and sell the property without 
judicial supervision. (d. at 260·61; RCW 61.24.020; RCW 61.12.090; RCW 7.28.230(1). This is a significant power, 

[285 P.3d 39] and we have recently observed that" the [deed oftrust] Act must be construed In·favor of borrowers 
because of the relative ease with which lenders can forfeit borrowers' Interests and the lack of judicial oversight In 
conduoting nonjudicial foreclosure sales." Udall v. T.D. Escrow Sarvs., Inc., 159 Wash.2d 903, 915·16, 154 P.3d 882. 
(2007) (citing Queen City Sav. & Loan Ass'n v. Mannhalt, 111 Wash.2d 503, 514, 760 P.2d 350 (1988) (Dore, J., 
dissenting»). Critically under our statutory system, a trustee is not merely an agent for the lender or the lender'S 
successors. Trustees have obligations to all of the parties to the deed, Including the homeowner. RCW 61.24.010(4) (" 
The trustee or successor trustee has a duty of good faith to the borrower, beneficiary, and grantor."); Cox v. Helen/us, 
103 Wash.2d 383,389,693 P.2d 683 (1985) (citing GEORGE E. OSBORNE, GRANT S. NELSON & DALE A. 
WHITMAN, REAL ESTATE FINANCE LAW § 7.21 (1979) (" [A] trustee of a deed of trust is a fiduciary for both the 
mortgagee and mortgagor and must act impartially between them." ».£41 Among other things, " the trustee shall have 
proof . 
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that the beneficiary is the owner of any promissory note or other obligation secured by the deed of trustn and shall 
provide the homeowner with" the name and address of the owner of any promissory notes or other obligations secured 
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by the deed. of trust" .before foreclosing on an owner-occupied home. RCW 61.24.03O(7)(a), (8)( I). 

1[12 Finally, throughout this process, courts must be mindful of the fact that" Washington's deed of trust act 
should be construed to further three basic objectives." Cox, 103 Wash.2d at 387,693 P.2d 683 (citing Joseph L. 
Hoffmann, Comment, Court Actions Contesting the NonjudIcial Foreclosure of Deeds of Trust in Washington, 59 Wash. 
L.Rey. 323, 330 (1984». " First, the nonjudicial foreclosure process should remain efficient s'nd ineXpensive. Second, the 
process should provide an adequate opportunity for Interested parties to prevent wrongful foreclosure. Third, the process 
should promote the stability of land titles." Id. (citation omitted) (citing Peoples Nat? Bank of Wash. v. Ostrander, 6 
WashApp. 28, 491 P.2d 1058 (1971». ' ' 

MERS 

1[13 MERS, now a Delaware corporation, was established in the mid 1990s by a consortium of public and 
private entities that included the Mortgage Bankers Association of America, the Federal National Mortgage Association 
(Fannie Mae), the Federal Home Loan Mortgage Corporation (Freddie Mac), the Government National Mortgage 
Association (Ginnie Mae), the American Bankers Association, and the American Land TItle Association, among many 
others. 
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Se9 In re MERSCORP, Ino. v. Romaine, 8 N.Y.3d 90, 96 n. 2, 861 N.E.2d 81, 828 N.Y.S.2d 266 (2006); Phyllis K. 
Siesinger & Daniel McLaughlin, Mortgage Electronic Registration System, 31 IDAHO L.REV. 805, 807 (1995); 
Christopher L. Peterson, Foreolosure, Subprime Mortgage Lending, and the Mortgage Electronic Registration System, 78 
U. CIN. l.REV. 1359, 1361 (2010). It established" a central, electronic registry for tracking mortgage rights ... [where p] 
arties will be able to access the central registry (on a need to know basis)." Sleslnger & McLaughlin, supra, at 806. This 
was Intended to reduce the costs, increase the efficiency, and facilitate the securitization of mortgages and thus increase 
liquidity. Peterson, supra, at 1'361JS] 

[285 P.3d 40] As the New York high court described the process: 

The Initial MERS mortgage Is recorded In the County Clerk's office with" Mortgage Electronic Registration 
Systems, Inc." named as the lender'S nominee or mortgagee of record on the instrument. During the 
lifetime of the mortgage, the beneficial ownership Interest or servicing rIghts may be transferred among 
MERS members (MERS aSSignments), but these assignments are not publicly recordedi Instead they are 
tracked electronically In MERS'sprivate system. 

RomaIne, 8 N.Y.3d at 96,828 N.y.s.2d 266, 861 N.E.2d 81. MERS II tracks transfers of servidng rights and beneficial 
ownershIp interests In mortgage loans by using a permanent 18-diglt number called the Mortgage Identification 
Number." Resp. Br. of MERS at 13 (Baln) (footnote omitted). It facilitates secondary markets In mortgage debt and 
servicing rightsl without the traditional costs of recording transactions with the local county 
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records offices. Siesinger & Mclaughlin, supra, at 808; In re Agard, 444 B.R. 231, 247 (bankr.E.D.N.Y.2011). 

1114 Many loans have been pooled Into securitization trusts where they, hopefully, produce income for 
investors. See, e.g., Pub. Emps'Ret. Sys. of Miss. v. Merolf Lynoh& Co~,' 277 FRD. 97, 102-03 (S.D.N.Y.2011) 
(discussing process of pooling mortgages Into asset backed securities). MERS has helped overcome what had come to 
be seen as a drawback of the traditional mortgage financing model: lack of liquidity .. MERS has facilitated securitization of 
mortgages bringing more money Into the home mortgage market. With the assistance of MERS; 1arge numbers of 
mortgages may be pooled together as a single asset to serve as security for creative financial Instruments tailored to 
different Investors. Some Investors may buy the right to Interest payments only, others principal only; different Investors 
may want to buy Interest In the pool for different durations. Mortg. Elec. Registration Sys., Inc. v. Azlze, 965 So.2d 151, 
154 n. 3 (Fla.Dist.CtApp.20D7): Dustin A. Zacks, Standing In Our Own Sunshine: Reconsidering Standing, 
Transparency, and'Acouracy In Foreclosures, 29 QUINNIPIAC L.REY. 551, 570-71 (2011); Chana Joffe-Walt & David 
Kestenbaum, Before Tox;e,Was Toxlc,NAT'L PUB. RADIO (Sept. 17,2010, 12:00 A.M.) (6) (discussing formation of 
mortgage backed securities). In response to the changes In the industries, some states have explicitly authorized lenders' 
nominees to act on lenders' behalf. See, e.g., Jackson v. Mortg. E/ec. Registration Sys., Inc., no N.W.2d 487, 491 
(Minn.2009) (noting MINN.STAT. § 507.413 Is "frequently called' the MERS statute'''). As of now, our state has not. 

1115 As MERS Itself acknowledges, its system changes" a traditional three party deed of trust [into] a four 
party deed of trust, wherein MERS would act as the contractually agreed upon beneficiary for the lender and its 
suooessorsand assigns." MERS Resp. Sr. at 20 (E\ain). As recently as . 
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. .. 2004, leamed commentators William Stoebuck and John Weaver could confidently write that" [a) general axiom of 
mortgage law Is that obligation and mortgage cannot be split, meaning that the person who can foreclose the mortgage 
must be the one to. whom the obligation is due." 18 STOESUCK & WEAVER, supra, § 18.18, at 334. MERS challenges 
that general axiom. Since then, as the N~w York bankruptcy court observed recently: 

In the moSt common residential lending scenario, there are two parties to a real property mortgage- a 
mortgagee, I.e./ a lender, and a mortgagor, ;.e./ a borrower. With some nuances and allowances for the 
needs of modern finance this model has been followed for hundreds of years. The MERS business plan, as 
envisioned and Implemented by lenders and others involved [285 P.3d 41] in what has become known 
as the mortgage finance Industry, Is based in large part on amending this traditional model and 
introcludng a third party lrito the equation. MERS Is, In fact;helther a borrower nor a lender,but rather 
purports to be both " mortgagee of record'l and a " nomlnee~ for the mortgagee. MERS was created to 
alleviate problems created by, what was detennlned by the flnandal community to be, slow and 
burdensome recording processes adopted by virtually every state and locality. In effect the MERS system 
was designed to circumvent these procedures. MERS, as envisioned by its originators, operates as a 
replacement for our traditional system of public recordation of mortgages. 

Agard, 444 B.R. at 247. 
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impossible, to Identify the current holder of any particular loan, or to negotiate with that holder. While not before us, we 
note that this Is the nub of this and similar litigation and has caused great concern about possible errors in foreclosures, 
misrepresentation, and fraud. Under the MERS system, questions of authority and accountability arise, and determining 
who has authority to negotiate loan modifications and who is accountable for misrepresentation and fraud 
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becomes extraordinarily difficult [7J The MERS system may be inconsistent with our second objective when 
!nterpreting the deed of trust act: that • the process should provide an adequate opportunity for interested parties to 
prevent wrongful foreclosure." Cox, 103 Wash.2d at 387,693 P.2d 683 (citing Ostrander, 6 Wash.App. 28, 491 P.2d 
1058). 

1]" 17 The question, to some extent, Is whether MERS and its associated business partners and institutions can 
both replace the existing recording system established by Washington statutes and still take advantage of legal 
procedures established In those same statutes. With this background In mind, we turn to the certified questions. 

I. DEED OF TRUST BENEFICIARIES 

1]"18 Again, the federal court has asked: 

1. Is Mortgage Electronic Registration Systems, Inc., a lawful n benefidary" within the terms of 
Washington's Deed of Trust Act, Revised Code of Washington section 61.24.005(2), If it never held the 
promissory note secured by the deed of trust? 

Certification at 3 .. 

A. Plain Language 

11 19 Under the plain language of the deed of trust act, this appears to be a simple question. Since 1998, the 
deed of trust act has defined a " beneficiary" as " the holder of the instrument or document evidencing the obligations 
secured by the deed of trust, excluding persons holding the ) 
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same as security for a different obligation." LAWS OF 1998, ch. 295, § 1 (2), codified as RCW 61 ,24.005(2).[8) Thus, 
in the terms of the certified [285 P.3d 42} question, if MERS never" held the promissory note" then it is not a n lawful' 
beneficiary.' " 

1120 MERS argues that under a more expansive view of the act, it meets the statutory definition of" 
beneficiary." It notes that the definition section of the deed of trust act begins by cautioning that its definitions apply" , 
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;~ie8~lh~ ·c~~~rt -;/~arlY requ;;; ~th~~j~~.";R~sp. ·Br:-Ot MERS ·-at1S-(Bairij" (quoting·'RCW· 61:24~bD5).-M~R$- ~, 
argues that" [t 1 he context here requIres that MERS be recognized as a proper' beneficiary' under the Deed of Trust 
[Act}. The context here is that the Legislature was creating a more efficient default remedy for lenders, not putting up 
barriers to foreciosure." Id. It contends that the parties were legally entitled to contract as they see.fIt, and that the " the 
parties contractually agreed that the' beneficiary' under the Deed of Trust was' MERS' and It Is In that context that the 
Court should apply the statute." Id. at 20 (emphasis omitted). 

1121 The" unless the context clearly requires otherwise" language MERS relies upon is a common phrase 
that the legislative bill drafting guide recommends be used in the Introductory language In all statutory definition sections. 
See Statute Law Comm., Office of the Code Reviser, Bill 

Page 100 

Drafting Guide 2011. (9) A search of the unannotated Revised Code of Washington indicates that this statutory 
language has been used over 600 times. Despite its ublquHy, we have found no case- and MERS draws our attention to 
none- where this common statutory phrase has been read to mean that the parties can alter statutory provisions by 
cont~ct, as opposed to the act itself suggesting a different definition might be appropriate for a specific statutory 
provision. We have Interpreted the boilerplate: • The definitions in this section apply throughout the chapter unless the 
context clearty requires otherwise" language only once, and then In the context of determining whether a general court­
martialquaflfled"as a prior conviction fQLPYIR9.§~S of ti'le .S~ntencing Reform Act of 1981 (SRA), chapter 9.94A RCW. 
See State v. Morley, 134 Wash.2d 588, 952 P.2d 167 (1998). There, the two defendants challenged the use of their prior 
general courts-martial on the ground that the SRA defined" conviction" as " , an adjudication of guilt pursuant to TItles 10· 
or 13 RCW:" Morley, 134 Wash.2d at 595,952 P.2d 167 (quoting RCW9.94A.030(9». Since, the defendants reasoned, 
Itlelr courts-martial were not" pursuant to Titles 1 0 or 13 RCW," Itley should not be considered criminal history. We noted 
that the SRA frequently treated out-of-state convictions (which would also not be pursuant to Titles 10 or 13 RCW) as 
convictions and rejected the argument since the specific statutory context required a broader definition of the word" 
convictions" than the definition section provided.ld. at 598,952 P.2d 167. MERS has cited no case, and we have found 
none that holds that 8xtrastatutory conditions can create a context where a different definition of defined terms would be 
appropriate. We do not find this argument persuasive. 

11 22 MERS also argues that it meets the statutory (jefinition itself. It notes, correctly, that the legislature did 
not limit" beneficiary" to the holder of the promissory note: instead, it Is" the holder of the instrument or document 

_Page 101 

evidencing the obligations seCured by the deed-ottrust." RCW61.24.005(2) (emphasis added).lfsuggests that" -­
instrument" and" document" are broad terms and that" in the context of a residential loan, undoubtedly the Legislature 
was referring to ali of the loan documents that make up the loan transaction i.e., the note, the deed of trust, and any other 
rider or document that sets forth the rights and obligations of the parties under the loan," and that" obligation" must be 
read to include any financial obligation under any document signed in relation to the loan, including" attorneys' fees and 
costs incurred in the event of default." Resp. Sr. of MERS at 21-22 (Sain). In these particular cases, MERS contends that 
it is a proper benefiCiary because, in its view, it is" indisputably the' holder' of the Deed of Trust." Id. at 22. It provides no 
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authority [286.P .3d 43} for Its characterization of Itself as " indisputably the' holder' " .of the deeds of trust. 

1f 23 The homeowners. joined by the Washington attorney general, do dispute M ERS' characterization of itself 
as the holder of the deeds of trust. Starting from the language of RCW 61.24.005(2} itself. the attorney general contends 
that" [tJhe ' instrumenf obviously means the promissory note because the only other document in the transaction Is the 
deedoftr.ust and It would be absurd to read this definition as saying that'" beneficiary means the holder of the deecl of 
trust secured by the deed of trust. II ' "·Sr. of Amicus Att'y General (AG Sr.) at 2-3 (quoting RCW 61.24.005(2)}. We agree 
that an IntelPretatlon " beneficiary" that has the deed of trust securing Itself is untenable. 

1f 24 Other portions of the deed of trust act bolster the conclusion that the legislature meant to define II 

beneficiary" to mean the actual holder of the promissory note or other debt instrument In the same 1998 bill that defined 
II beneficiary" for the first time, the legislature amendedRCW 61.24.070 (which had previously forbidden the trustee alone 
from bidding at a trustee sale)to provide: 
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(1) The trustee may not bid at the trustee's sale. Any other person, including the beneficiary. may bid 
at the trustee's sale. 

(2) The trustee shall, at the request of the benefidary, aedlt toward the benefldary's bid 'all or any part of 
the monetary obligations secured by the deed of trust. If the benefiCiary Is the purchaser, any amount bid 
by the benefidary In excess of the amount so aedlted shall be paid to the trustee In the form of cash, 
certified check, cashier's check, money order, or funds received by verified electronic transfer, or any' 
combination thereof. If the purchaser Is not the beneficiary, the entire bid shall be paid to the trustee In . 
the form of cash, certified check, cashiers check, money order, or funds received by verified electronic 
transfer, or any combination thereof. 

LAWS OF 1998. ch. 295, § 9, codified as RCW 61.24.070. As Saln notes, this provision makes little sense if the 
beneficiary does not hold the note. Baln Reply to Resp. 10 Opening Br. at 11. In essence. it would authorize the non~ 
holdin.g beneficiary to credit 10 its bid:funds to which it had no right. However, ifthe beneficiary Is defined as the entity 
that holds the note, this provision straightforwardly allows the noteholder to credit some or all of the debt to the bid. 
Similarly. In the commercial loan context. the legislature has provided that" [a] beneficiary's acceptance of a deed in lieu 
of a trustee's sale under a deed of trust securing a commercial loan exonerates the guarantor from any liability for the 
debt secured thereby except to the extent the guarantor otherwise agrees as part of the deed In lieu transaction." RCW 
61 .24.100(7). This provision would also make little sense if the benefiCiary did not hold the promissory note that 
represents the debt. 

1f 25 Finding that the beneficiary must"hold the promissory note (of oth~r" Instrument or document evidenCing 
the obligation secured" ) is also consistent with recent legislative findings to the Foreclosure Fairness Act of 2011 . Laws 
of 2011. ch. 58, § 3(2). The legislature found: 

[ (1) ](a} The rate of home foreclosures continues to rise to unprecedented levels, both for prime and 
subprime loans, and a 
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new wave of foreclosures has occurred due to rising unemployment, job loss, and higher adjustable 
loan payments; 

(2) Therefore, the legislature Intends to: 

(b) Create a framework for homeowners and benefJdaries to communlcaf:a with each othertD reach a 
resolution and avoid foreclosure whenever possIble; and 

(b) Provide a process for foreclosure mediation. 

LAWS OF 2011, ch. 58, § 1 (emphasis added). There is no evidence in the record or argument that suggests 
MERS has the power· to reach a resolution and avoid foreclosure" on behalf of the noteholder, and there Is considerable 
reason to believe it dOJ~.s . not. CQMn~elinformed the court at oral argument that MERS does not negotiate on behalf of the 
holders of the note. [1 OJ If the legislature intended [285 P .3d 44] to authorize nonnoteholders to act as beneficIaries; this 
provision makes little sense. However, If the legislature understood" beneficlary"to mean n noteholder," then this 
provision ·makes considerable sense. The legislature was attempting to create a framework where the stakeholders could 
negotiate a deal In the face of changing conditions. . 

1126 We will also look to related statutes to determine the meaning of statutory terms. Dep't of Ecology v. 
Campbell & Gwinn, LLC, 146 Wash.2d 1, 11-12,43 P.3d 4 (2002). Both the plaintiffs and the attorney general draw our 
attention to the definition of" holder" In the Uniform Commercial Code (UCC), which was adopted In the same year as the 
deed of trust act. See Laws of 1965, Ex.Sess., ch. 157(UCC); LAWS OF 1965, ch. 74 (deed of trust act); Selkowitz 
Opening Br. at 13; AG Br .. at 11-12. Stoebuck and Weaver note that the transfer of mortgage backed obligations is 
governed by the UCC, which certainly suggests the UCC provisions may be instructive for other purposes. 18 
STOEBUCK & WEAVER, supra, § 18.18, at 334. The UCC provides: 
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• Holder" with respect to a negotiable instrument, means the person In possession If the instrumenf 
is payable to bearer or, In the case of an Instrument payable to an identified person, if the identified person 

. is in possession. "Holder" with respect to a document of title means the person in possession if the goods 
are deliverable to bearer or to the order ofthe person in possession. 

Former RCW62A.1-201(20) (2001).[11JThe UCC also provides: 
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possesSion of the instrument who has the rights of a holder, or (ill) a person not in possession of the 
Instrument who Is entitled to enforce the instrument pursuant to RON 62A.3-309 or 62A.3-418(d). A 
person may be a person entitled to enforce the Instrument even though the person Is not the owner of 
the Instrument or Is in wrongful possession of the instrument. 

RCW 62A.3-301. The plaintlffs.argue that our Interpretation of the deed of trust act should be guided by these UCC 
definitions, and thus a benefldary must either actually possess the promissory note or be the payee. E.g., Selkowltz 
Opening Br. at 14. We agree. This accords with the way the term n holder" is used across the cleed of trust act and the 
Washington UCC. By contrast, MERS's approach would require us to give n holder" a different meaning In' dIfferent 
related statutes and construe the deed of trust act to mean that a deed of trust may secure Itself or that the note follows 
the security Instrument. Washington's deed of trust act contemplates that the security Instrument will follow the note, 
not the other way around. MERS Is not a " holder" under the plain language of the statute. 

B. Contract ~nd Agency 

1127 In the alternative, MERS argues that the bOlTowers should be held to their contracts, and since they 
~re~~~ . 
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deeds of trust that MERS would be the beneficiary, it should be deemed to be the beneficiary. E.g., Resp.Br. of 
MERS at 24 (Bain). Essentially, it argues that we should insert the parties' agreement into the statutory definition. It notes 
that another provision of TItle 61 RCW specifically allows parties to insert sIde agreements or conditions into mortgages. 
RCW 61.12.020 (" Every such mortgage, when otherwise. properly executed, shall be deemed and beld a good and 
sufficient conveyance and mortgage to secure the payment of the money therein specified. The parties may insert in 
such mortgage any lawful agreement or condition.") . . 

~ 28 MERS argues we should be guided by Cervantes v. Countrywide Home Loans, Inc., 656 F.3d 1034 (9th 
Cir.2011). In Cervantes, the Ninth Cir<;:ult Court of Appeals affirmed dismissal of claims for fraud, intentional infliction of 
emotional distress, and violations of the federal Truth in Lending Act and the Arizona Consumer Fraud Act against [28~ 
P.3d 45] MERS, Countrywide Home Loans, and other financial institutions. {d. at 1041. We do not find Cervantes . 
instructive. Cervantes was a putative class action that was dismissed on the pleadings for a variety of feasons, the vast 
majority of Which are irrelevant to the issues before us. Id. at 1038. After dismlssll1g the fraud claim for failure to allege 
facts that met all nine elements of a fraud claim in Arizona, the Ninth Circuit observed that MERS's role was plainly laid · 
out In the deeds of trust. Id. at 1042. Nowhere in Cervantes does the Ninth Circuit suggest that the parties could contract . 
around the statuto~t.erms. ! 

1129 MERS also seeks support in a Virginia quiet title actipn. Horvath v. Bank of N. Y., N.A., 641 F.3d 617, 620 
(4th Cir.2011). After Horvath had become delinquent in his mortgage payments and after a foreclosure sale, Horvath 
sued the holder of the note and MERS, among others, on a variety of claims, including a claim to quiet title in his favor on 
the ground that various financial entities had by" , splitting ... the pieces of his mortgage ... ' caused the Deeds of 
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Trust [to] split from the Notes and [become] unenforceable.' .. Id. at 620 (alterations in original) (quoting complaint). 
The Fourth Circuit rejected Horvath's quiet title claim out of hand, remarking: 

IUs dlfflrult to see how Horvath's arguments could possibly be correct. Horvath's note plainly constitutes 
a negotiable Instrument under Va.Code Ann. § 8.3A-l04. That notewas endorsed in blank, meaning it 
was bearer paper and enforceable by whoever possessed It. SeeVa.Code Ann. § 8.3A-205(b). And BNY 

. [ (Bank of New York) J possesSed the note at the time It attempted to foredose on the property. 
Therefore, once Horvath defaulted on the property, VtrglnlaJaw straightforwardly allowed BNY to take the 
actions that It did. 

Id. at 622. There Is no discussion anywhere In Horvath of any statutory definition of" beneficiary." While the opinion 
discussed transferability of notes under the UCC as adopted In Virginia, there Is only the briefest mention of the Virginia 
deed oftrust act. Compare Horvath, 641 F.3d at 621,22 (citing various provisions of VA. CODE ANN. TItles B.1A, 8.SA 
(UCC», with id. at 623 n. 3 (citing VA CODE. ANN. § 55-59(7) (discussing deed of trust foreclosure proceedings». We do 
not find Horvath helpful. 

1f 30 Similarly, MERS argues that lenders and their assigns are entitled to name It as their agent. E.g., Resp. 
Br. of MERS at 29-30 (Bain). That Is likely true and nothing In this opinion should be construed to suggest an agent 
cannot represent the holder of a note. Washington law, and the deed of trust act itself, approves of the use of agents. 
Safl" e.g.,fQrrn"'rB.Qy(~1.~4.031 (1){a) (2011) (" A trustee, beneficiary, .or authorized agent may not issue a notice of 
default ... until ... ." (emphasis added»'. ME~S notes, correctly, that we have held n an agency relationship results from the 
manifestation of consent by one person that another shall act on his behalf and subject to his control, with a correlative 
manIfestation of consent by the other party to act on his behalf and subject to his control." Moss v. Vadman, 77 Wash.2d 
396,402-03,463 P.2d 159 (1970) (citing Matsumura v. Eilert, 74 Wash.2d 362, 444 P.2d 806 (1968». 
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1f 31 But Moss also ~bserved that "[w)e have repeatedly held tha't a prerequi~ite of an agency' is controlofthe 
agent by the principal." Id. at 402, 463 P.2d 159 (emphasis added) (citing McCarty v. King County Med. SeN. Corp., 26 
Wash2d 660, 175 P.2d 653 (1946». While we have no reason to doubt that the lenders and their assigns control MERSi 
agency requires a specific principal that is accountable for the acts of its agent. If MERS is an agent, its principals in the 
two cases before us remain unidentifiedJ12J MERS attempts to sidestep this portion of traditional agency I~w by pointing 

Jo the language In the deeds of trust that descrii:>.eMERS as" acting solely as a,I!.C?mlnee for Lender and Lender's 
'successors and assigns." Doc. · 1'31~2, at2 {Baih deed of trust); 'Doc; 9-1, at 3 (Selkowltz deed .. ·of[285P.3d 46] .trust.); 
e.g., Resp. Br. of MERS at 30 (Bain). But MERS offers nO authority for the impliCit proposition that the lender's 
nomination ofMERS as a nominee rises to an agency relationship with successor noteholders. [131 MERS fails to identify 
the entities that control and are accountable for its actions. It has not established that it is an agent for a lawful principal. 

~ 32 This is not the fir!)t time that a party has argued that we should give effect to its contractual modification 
of a statute. See Godff'9Y v. Hartford Ins. Cas. Co., 142 Wash.2d 885, 16 P .3d 617 (2001); see also 

http://lawriter.net/CaseView.aspx?scd=WA&DocId=11305&Index=%5c%5c192%2e168%... 1I25120 13 



· .; .... _ ... .. -. .... -. --.. _ .... - .. -... -. _._ .- ... -.. -- ... --"'--"'-'-"-' .. - .... ---.-- - ... ------.. _._ ..... .. .. . -- . .. -... -.. .. --..... .. _.- . " ' - '---~' ... --. - -. -......... ... . -

".' 

- .•• _._-._._.-.- - --...• - . - .--.- .... _ .. _._ .... ...... - .. __ .• _ •. __ . -- •.. _- - .- .... --- .... - "_"" __ " .. __ . __ .. "'"_ '_'''_'''_'' ' _._ n_. . •... "'_'" __ . __ ._ .•. . . _ .. . _. .. . .. . ..... . .. _ .. ___ ....• ______ . 

Page 108 

Naf'l Union Ins. Co. of Pittsburgh, Pa. v. Pugaf Sound Power & Ught, 94 Wash.App. 163, 177,972 P.2d 481 (1999) 
(holding a busihessand a utility could not contract around statutory unifonnlty requirements); State ex reI. Standard 
Optical Co. v.SuperiorCourt, 17 Wash.2d 323,329,135 P.2d 839 (1943) (holding that a c()rporatlon could not avoid 
statutory limitations on scope of practice by contract with those who could so practice); cf. Vizcaino v. Microsoft Corp., 
120 F.3d 1006, 1011·12 (9th Clr.1997) (noting that Microsoft's agreement with certain workers that they were not 
employees was not binding). In Godfrey, Hartford Casualty Insurance Company had attempted.to pick and chose what 
portions of Washington's unftonn arbitration act, chapter 7.04A RCW,It and Its insured would use to settle disputes. 
Godfrey, 142 Wash.2d at 889, 16 P.3d 617. The court noted that parties were free to decide whether to arbitrate, and 
what issues to submit to arbitration, but It once an Issue Is submitted to arbitration ... Washington's [arbitration] Act 
applies." Id. at 894, 16 P .3d 617: 8y submitting to arbitration, " they have activated the entire chapter and the policy 
embodied therein, not just the parts that are useful to them." Id. at 897, 16 P.3d 617. The legislature has set forth In great 
detail how nonjudicial foreclosures may proceed. We find no indication the legislature Intended to allow the parties to vary 
these procedures by contract. We will not allow waiver of statutory protections lightly. MERS did not become a 
beneficiary by contract or under agency principals. 

C. Policy 

~. 33 MERS argues, strenuously , that as a matter of public policy it should be allowed to act as the b.eneficiary 
of a deed oftrusrbecaiiself'fheLeglslatu~ certainly did not Intend for home loans In the State QfWashlngton to become 
unsecured, or to allow defaulting home loan borrowers to avoid non-judlcial foreclosure, through manipulation of the 
defined tenns in the [deed of trust] Act." Resp. Br. of MERS at 23 (8aln). One difficulty Is that it is not the plaintiffs that 
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manipulated the terms of the act: it was whoever drafted th.e fonns used in these cases. There are certainly 
significant benefits to the MERSapproach but there may also be significant drawbacks. The legislature, not this court, is 
in the best position to assess policy considerations. Further, although not considered In this opinion, nothing herein 
should be interpreted as preventing the parties to proceed with judicial foreclosures. That must await a proper case. 

D. Other Courts 

1134 Unfortunately, we could find no case, and-none have been drawn to our attention, that meaningfully 
discusses a statutory definition like that found in RCW 61.2~.005(2). MERS.asserts that It th_~ United State.S.District Court 
for the Westem District of Washington has recently Issued'aseries of-opinions [285 P.3d471on the verY issues before 
the Court, finding in favor of MERS."Hesp. Br. of MERS at 35-36 (Bain) (citing Daddabbo v. Countrywide Home Loans, 
Inc., No. C09-1417RAJ, 2010 WL 2102485 (W.D.wash. May 20, 2010) (unpublished); St. John v. Nw Tr. Ser., Inc., No. 
C11·5382BHS; 2011 WL 4543658 (W.D. Wash. Sept. 29, 2011, Dismissal Order) (unpublished); Vawter v. Quality Loan 
Servic,e Corp. of Wash., 707 F.Supp.2d 1115 (W.D.Wash.201 0»). Th.ese citations are not well taken: Daddabbo neVer 
mentions RCW 61 .24.005(2). St. John mentions it in passing but devotes no discussion to it. 2011 WL 4543658, at "3. 
Vawter mentions RCW 61 .24.005(2) once, in a block quote from an unpublished case, without analysis. We do not find 
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~ 35 Amicus WBA draws our attention to three cases where state supreme courts have held MERS could exercise 
the rights of a beneficiary. Amicus Br.of WBA at 12 (Baln) (citing Trotter v. Bank of N. Y. MeJlon,- No. 38022, 2012 WL 
206004 (Idaho Jan. 25, 2012) (unpublished), withdrawn and superseded by 152 Idaho 842,275 P.3d 857 (2012); 
Residential Funding Co. v. Saurman, 490 Mich. 909, 805 N.w.2d 183 (2011); RMS Residential Props., LLC v. Miller, 303 
Conn. 224,226,32 A.3d 307 (2011». But see Agard, 444 B.R. at 247 (collecting contrary cases); Bellistrl v. Ocwen Loan 
SeNielng, LLC, 284 S.W.3d 619, 623-24 (MoApp. 2009) (holding MERS lacked au1horlty to make a valid assignment of 
the note). · Bu1 none of these cases, on either side, discuss a statutory definition of" beneficiary" that Is similar to ours, 
and many are decided on agency grounds that are not before 'us. We do not find them helpful either . 

. ' ~ 36 We answer the first certified question" No, tf based on the plain language of the statu1e. MERS is an 
Ineligible n , beneficiary' within the terms of the Washington Deed of Trust Act," If it never held the promissory note or 
other debt Instrument secured by the deed of trust. . 

the 

II. EFFECT 

1[37 The federal court has also asked us: 

2. If so, what is the legal effect of Mortgage Electronic Registration Systems, Inc., a~ng as an unlawful 
benefidary under the terms of Washington's Deed of Trust Act?.) 

~ 38 We conclude that we cannot decide this question based upon the record and briefing before us. To assist 

\ " . 
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certifying court, we will discuss our reasons for reaching this conclusion. 

1[39 MEBS contends that If It Is actlngas,.an'unlawful benefici~ry, its status should have,no.effect: "All that it 
would mean is that there was a technical violation of the Deed of Trust Act that all parties were aware of when the·loaJi 
was originally entered into." Resp. Br. of MERS at 41 (Sain). " At most ... MERS would simply need to assign its legal 
interest in the Deed of Trust to the lender before the lender proceeded with foreclosure." Id. at 41-42. The difficulty with 
MERS's argument is that if in fact MERS is not the beneficiary, then the equities of the situation would likely (though not 
necessarily in every case} require the court to deem that the real beneficiary· is the lender whose interests were secured 
by the deed of trust or that lender's successors. [15J If the original lender had sold [285 P.3d 48] the loan, that purchaser 
would· need to establish ownership of that loan, either by demonstrating that it actually held the promissory note or by 
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documenting the chain of transactions. Having MERS convey its" interests" would not accomplish this. 

1[40 In the altematlve, MERS suggests that, If we find a violation of the act, 11 MERS should be required to 
assign Its interest in any deed of trust to the holder of the promissory note, and have that assignment recorded in the land 
title records, before any non-judicial fore91oswecould take place." Resp. Br. of MERS at 44 (Sain). But if MERS is not the 
beneficiary as contemplated by Washington law, it Is unclear what rights, If any, It has to convey. Other courts have 
rejected slmllar suggestions. Belilstrt, 284 SW.3d at 624 (citing 

Page 112 

George v. Surkamp, 336 Mo. 1,9,76 S.W.2d 368 (1934». Again, the Identity of the beneficiary would need to be 
determined. Because it is thereposltory of the Information relating to the chain of transactions, MERS would be In the 
best position to prove the identity of the holder of the note and beneficiary. 

1[ 41 Partially relying on the Restatement (ThIrd) of Property: Mortgages § 5.4 (1997), Selkowltz suggests that 
the proper remedy for a violation of chapter 61.24 RCW 11 should be resclssion, which does not excuse Mr. Selkowltz 
from payment of any monetary obligation, but merely precludes non-judicial foreclosure of the subject Deed of Trust. 
Moreover, If the subject Deed of Trust is void, Mr. Selkowitz should be entitled to quiet title to his property." PI.'s Opening 
Br.at40 ,{Selkawitz) .. ltisuncle~rwhat l1e . bf;!lI~v~s ~$110Llld be rescinded. He offers noauthorlty In his opening brief for the 
suggestion that listing an ineligible beneficiary on a deed of trust would render the deed void and entitle the ' borrower to 
quiet title. He refers 'to cases where the lack of a grantee has peen held to void a deed, but we do not find those cases 
helpful. In one of those cases, the New York court noted, "No mortgagee or obligee was named In [the security . 
agreement], and no righUo maintain an action thereon, or to enforce the same, was given therein to the plaintiff or any 
other person. It was, per sa, of no more legal force thana simple piece of blank paper." Chauncey v. Arnold, 24 N.Y. 330, 
335 (1,862). But thed~ds of trust before us names all necessary p~rties and more. 

V 42 Selkowitz argues that MERS and Its allied companies have split the deed of trust from the obligation, 
maklng the deed of trust unenforceable. While that certainly could happen, given the record before us, we have no 
evIdence that it did. If, for example, MERS is in fact an agent for the holder of the note, likely no split would have 
happened. 

'1[ 43 In the alternative, Selkowitz suggests the court create an equitable mortgage in favor of the noteholder. 
PI.'s Opening Sr. at 42 (Selkowitz). If in fact, such a split occurred, the Restatement suggests that would be an 
appropriate 
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resolution. RESTATEMENT (THIRD) OF PROPERTY: MORTGAGES § 5.4 reporters' note, at 386 (1997) (citing 
Lawrence v. Knap, 1 Root (Conn.) 248 (1791». But since we do not know whether or not there has been a split of the 
obligation from the security instrument, we have no occasion to consIder this,remedy. 
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1144 Baln specifically suggests we follow the lead of the Kansas Supreme Court in Landmark Nationfjl Bank . 
v. Kes/f'Jr, 289 Kan. 528, 216 P.3d 158 (2009). In Landmark, the homeowner, Kesler, had used the same piece of 
property to secure two loans, both recorded with the county. Id. Kesler went bankrupt and agreed to surrender the 
property. Id. One of the two lenders filed a petition to foreclose and served both Kesler and the other recorded lender, but 
not MERS.ld. at 531,216 P.3d 158. The court concluded that MERS had no interest In the property and thus was not 
entitled to notice of the foreclosure sale or entitled to Intervene In the challenge to It. Id. at 544-45,216 P.3d 158; accord 
Mortg. Elec. Registration Sys.,.Inc. v: Sw. Homes of Ark., Ino., 2009 Ark. 152,301 S.W.3d 1 (2009). Bain suggests we 
follow Landmark, but Landmark has nothing to say about the effect of [285 P .3d 49] listing MERS as a beneficiary. We 
agree with MERS that It has no bearing on the case before us. Resp. Sr. of MERS at 39 (Saln) . 

1145 Saln also notes, albeit in the. context of whether MERS could be a beneficiary without holding the 
promissory note, that our Court of Appeals held that" , [l]f the obligation for which the m6rtgage was given falls for some 
reason, the mortgage is unenforceable.' " PI. Sain's Opening Br. (Baln Op. Sr.) at 34 (quoting Fid. & Deposit Co. of Md. v. 
Ticor Title Ins. Co., 88 Wash.App. 64, 68, 943 P.2d 710 (1997». She may be suggesting that the listing of an erroneous 
beneficiary on the deed of trust should sever the security interest from the debt. If so, the citation to Fidelity is not helpful. 
in Fidelity, the court was faced with what appeared to be a scam. William and Mary Etter had executed a promissory 
note, secured by a deed of trust, to 
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Cltlzen'sNational Mortgage, which sold the note to Affiliated Mortgage Company. Citizen's also forged the Etters' 
name on anotherprorrlissory note and sold It to another buyer, along with what appeared to be an assignment of the 
deed of trust, who ultimately assigned It to Fidelity. The buyer of the forged note recorded Its interests first, and Fidelity 
clalme9 it had priority to the Etters' m9rtgage payments. The Court of Appeals properiy disagreed. Fidelity, 88 Wash.App. 
at 66-67,943 P.2d 71Q.lt held that forgery mattered and that Fidelity. had no claim on the Etters' mortgage payments.ld. 
at 67-68, 943 P.2d710 .. lt did not hold· that the forgery relieved the Etters of paying the mortgage tQ.the ~ctual holder of 
the promissory note. 

. . 
1146 MERS states that any violation of the deed of trust act" should not result in a void deed of trust, both 

legally .and from a public policy standpoint." Resp. Br. of MERS·at 44. While we tend to 1;Jgree, resol\.ltion ofthe question 
before j.Js depends on what actually o¢curred with the loans before u$ and that evidence is not in th~ record. We note that . 
Bain specifically acknowledges in her:response briefthat she" unde~stands that sha is gOing to have to make up the . 
mortgage payments that have been ll1issed," which suggests she is not seeking to clear title without first paying off the . 
secured obligation. PI. Sain's. Reply Br. at 1. In oral argument, Bain suggested that if the holder of the note were to 
properly transfer the note to MERS, MERS could proceed with foreciosure.!16] This may be true. We can answer 
questions of law but not determine facts. We, reluctantly decline to answer the .second certified question on the record . 
~~ . 
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III. CPA ACTION 

1147 Finally, the federal court asked: 

3. Does a homeowner pos~ a.a:luse of action under Washington's Consumer Protection Act against 
Mortgage Erec:tronlc Registration Systems, Inc./if MERS acts as an unlawful benefidary under the terms of . 
Washington's Deed ofTrust Act? . 

Certification at 4. Baln contends that MERS violated the CPA when It acted as a beneficiary. Baln Op. Br. at 

1148 To prevail on a CPA action, the plaintiff must show" (1) unfair or deceptive act or practice; (2) occurring 
In trade or commerce;.(3) public Interest Impact; (4) injury to plaintiff in his or her business or property; (5) causation." 
Hangman Ridge Training Stables, Inc. v. Safeco TitJelns, Co., 105 Wash.2d 778, 780,719 P.2d 531 (1986). MERS does 
not dispute all the elements. RaSP. Br. of MERS at 45; Resp. Br. of MERS (Selkowitz)at 37. We will consider only the 

? ones that it does. 

A. Unfair or Deceptive Act or Practice 

1149 As recently summarized by the Court of Appeals: 

[285 P.3d 50] 

To prove that an act or practice Is deceptive, neither Intent nor actual deception Is reqUired. The question 
Is whether the conduct has" the capadtyfD deceive a ~ubstantial portion of the public. n Hangman Ridge, 
105 Wash.2d at 785 [719 P.2d 531]. Even accurate Information may be deceptive 1\ , If there Is a 
representation, omission or practice that is likely fD mislead.''' 

Page 1-16 
., .. 

Panag v. Fanners Ins. Co. of Wash., 166 Wash.2d 27, 50, 204 P.3d 885 (2009) (quoting Sw. 
Suns/tes, Inc. v. Fed. Trade Comm'n, 785 F.2d 1431 t 1435 (9th Cir.1986». Misrepresentation of the 
material terms of a transaction or the failure to disclose material terms violates the CPA. State v. Ralph 
Williams' N.W. Chrysler Plymouth, Inc., 87 Wash.2d, 298, 305-09, 553 P.2q 423 (1976). Whether 
particular actions are deceptive is a question of law that we review de novo. Leingang v. Pierce County 
Mad. Bureau, 131 Wash.2d .:133, 150, 930 P,2d 288 (1997), : 

State v. Kaiser, 161 Wash.App.,705, 719. 254 P.3d 850 (2011). MERS contends that the only'way that a plaintiff 
can meet this first element Is by showing that its conduct was deceptive and that the plaintiffs cannot show this because" 
MERS fully described its role to Plaintiff through the very contract document that Plaintiff signed." Resp. Br. of MERS at 
46 (Selkowitz). Unfortunately, MERS does not elaborate on that statement, and nothing on the deed of trust itself would 
alert a careful reader to the facUhat M F:RS would not be holding the promissory note. 
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experience and expertise In consumer protection matters. As amicus, the attorney general contends that MERS is 
claiming to be the ' beneficiary" when It knows or should know that under Washington law It must hold the note to be the 
beneficiary" and seems to suggest we hold that olalm is per se deceptive and/or unfair. AG Sr. at 14. This contention 
finds support in Indoor BlllboarcilWash., Inc. v. Integra Te/eoom of Wash., Inc., 162 Wash.2d 59, 170 P.3d 10 (2007), 
where we found a telephone .company had committed a deceptive act as a matter of law by listing a surcharge" on a 
portlonof the. invoice that inc)uqedstate and federal tax charges." ,Id. at 76, 170 P .3d 10. We found that placement had ~.' 
the capacity 'to deceive a substantial portion of the public' " into believing the fee was a tax. Jd.· (emphasis omitted) 
(quoting Hangman Ridge, 105 Wash.2d at 765,719 P.2d531). Our attomeygeneral also notes that the assignment of 
the deed of trust that MERS uses purports to transfer Its beneficial. interest on ' behalf of Its own successors 
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and assigns, not on behalf of any principal. The assignment used in Sain's case, for example, states: 

FOR VALUE RECEIVED, the undersigned, Mortgage Electronic Registration Systems, Inc. AS NOMINEE 
FOR ITS SUCCESSORS AND ASSIGNS, by these presents, grants, bargains, sells, assigns, transfers, and 
sets over unto INDYMAC FEDERAL BANK, FSB all beneficial Interest under that certain Deed ofTrust dated 
3/9/2007 • 

. 000.1, Ex. AtoHl.lfillsmanDlivl.Tl'Ji§ !Jnqermines MERS's .contentl.on that It acts only as an agent for a 
lender/principal and Its successors and It" concealsthelde·ntltyofWlilbheV~rloanhOiderME!RSpl:lrports·to beaotingfor 
when assigning the deed of trust." AG Br. at 14. The attorney general identifies other places where MERS purports to be 
acting as the agent for its own successors, not for some principal. Id. at 15 (citing Doc. 1, Ex. S). Many other courts have 
found It deceptive to claim authority when no authority existed and to conceal the true party In a transaction. Stephens v. 
omrir Ins. Co., 138 Wash.App. 151, 159 P .3d 10 (2.007); F/oershe{m v. Fed. Trade Comm'n, 411 F.2d 874, 876-77 (9th . 
Cir.100.9). In Stephens, an insurance. company that had paid under afl unlns'ured motorist policy hir~d a collections 
agency to seek reimbursement from the other parties In a covered accident. Stephens, 136 Wash.App. at 161 , 159 P.3d 
10. The collection agency sent out aggressive notices that listed an:" amount due" and appeared to be collection notices 
for debt due, though a careful scrutiny would have revealed that they were effectively making subrogation claims. Id. at 
166-68, 159 P .3d 10. The court found that" characterizing an unliquidated [tort) claim as an ' amount due' has the 
~pacity to deceive." rd. at168, .159 P.3d 10. .'. 

[285 P.3d 51J 1f 51 While we are unwilling to say it.is per se deceptive, we agree that ch'aracterizing MERS 
as the beneficiary has the capacity to: deceive and thus, for the' purposes of answering the certified question, 
presumptively the first element is met. . 
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B. Public Interest Impact 
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W 52 MERS contends that plaintiffs cannot show a public interest impact because, It contends, each plaintiff is 
challenging 1/ MERS's role as the beneficiary under. Plaintiffs Deed of Trust in the context of the foreclosure proceedings 
on Plaintiff's property." Resp. Sr. of MERS at 40 (Selkowitz) (emphasis omitted). But there Is considerable evidence that 
MERS Is Involved with an enormous number of mortgages In the country (and our state), perhaps as many as half 
nationwide. John R. Hooge & Laurie Williams, Mortgage Electronic Registration Systems, Inc.: A SUNey of Cases 
Discussing M£RS' AuthoritY toAatNQRTON BANKR.L. ADVISORY No. 8,at 21 (Aug. 2010). If in fact"~he.languageis 
unfair or deceptive, It would have a broad impact. This element Is also presumptively met. . . . . . 

C. Injury 

W 53MERS contends that the plaintiffs can show no injury caused by its acts because whether or not the 
noteholderls known to the borrower, the loan servicer Is and, It suggests, that is all the homeowner needs to know. Resp. 
Br. of MERS at 4849 (Baln); Resp. Sr. of MERS at 41 (Serkowltz). But there are many different scenarios, such as when 
homeowners need to deal with the holder of the note to resolve disputes or to take advantage of legal protections, where 
the homeowner does need to know more and can be Injured by Ignorance. Further, if there have been 
misrepresentations, fraud, or irregularities in the proceedings, and if the homeowner borrower cannot locate the party 
accountable and with authority to correct the Irregularity, there certainly could be injury under the CPAJ18] 
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11 54 Given the procedurai posture of these cases, it is unclear whether the plaintiffs can show any injury, and a 
.. categorical statement one way or another seems inappropriate. Depending on the facts of a. particular ~se, a borrower 
mayor may not be Injured by the dispOSition of the note, the servicing contract, or many other things, and MERS mayor 
may not have a causal role. For.example, in Bradford v. HSBCMortg. Corp., 799 F.Supp.2d 625 (E.D.Va.2011), three 
different companies attempted to foreclose on. Bradford's property after he attempted to rescind a mortgage under the 
federal Truth in Lending Act, 15 .u.S.C. § 1635. All three companies claimed to hold the promissory note. Observing'that 
" [i]f a defendant transferred the Note, or did not yet have possession or ownership efthe Note at the time, but 

. nevertheless engaged In foreclosure efforts, that conduct could amount to an [Fair Debt Collectien j=>ractices Act, 15 
. U.S.C. § 1692k] violation," the court allowed Bradford's cl.aim to proceed. (d. at 634-35. As amicus notes, " MERS.\ 
concealment of loan transfers also could also deprive homeowners of other rights," such as the ability to take advantage 
of the protections of the Truth in Lending Act and other actions that require the hemeowner to sue or negetiate with the 
actual holder of the promissory nete. AG Br. at 11 (citing 15 U.S.C. § 1635(f); Miguel v. Country Funding Corp., 309 F.3d 
1161,1162-65 (9th Cir.2002». Further, while many defenses would hot run against a holder in due course, they could 
against a holder who was not indue course. Id. ·at 11-12 (citing RCW 62A.3-302, .3-305).-

1f 55 If the first word in th~ third question was" may" instead of" does," our ansWer would be " yes." Instead, 
we answer the question with a qualifi~d 1/ yes," depending on whether the homeowner can produce 'evidence on each 
element required to. prove a CPA claim. The fact that MERS claims to [285 P.3d 52] be a beneficiary, When under a plain 

. readirig of the . . 
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statute ~ was not, presumptively meets the deception element of a CPA action. 

CONCLUSION 

~ 56 Under the deed of trust act, the beneficiary must hold the promissory note and we answer the first 
certified question" no." We deC/ine to resolve the second question. We answer the third question with a qualified" yes; " 
a CPA action may be maintainable, but the mere fact MERS is listed' on the deed of trust as a beneficiary Is not Itself an 
.actionable injury. 

WE CONCUR: BARBARA A. MADSEN, Chief Justice, CHARLES W. JOHNSON, SUSAN OWENS, MARY E. 
FAIRHURST, JAMES M. JOHNSON, DEBRA L. STEPHENS, CHARLES K. WIGGINS, and STEVEN C. GONzALEZ, 
Justices. 

Notes: 

[1} The FDIC (Federal Deposit Insurance Corporation), In IndyMac's shoes, successfuUy moved for 8um~ary Judgment in the underlying 
cases on !he ground that there were no assets to pay any unsecured credHors. Doc. 86, at 6 (Summ. J. Mot., noting that" the [FDIC] determined 
thl!ltthe"total·assetsofthelndyMaoBankReeeivershlp.are.$63" million wh!letotaldEjppsjt IIl\bllltielI are $8.738 billion." ); Doc • .108 (Summ. J . . 
Order). 

[2J According to briefing 1IIed below, Bain's II [n]ote was assignee! to Deuts~ Ba~k by former defendant IndyMac Bank, FSB, and placed In 
a mortg'age loan asset-bac~ed trust pursuant.to a POOling and ServJclng Agreement dated June 1, 2007." Doc. 149, at 3: Deutsche Bank filed a 
copyof.the promiSSOry note with the federal court. It appears Deutsche Sank Is acting as trustee of a trust that contains Saln's note, along with 
many ~thers, though the record does not establish what trust thIs might be. 

[3} While the merits of the undertylng ci!lses are not before us, we note that Baln contends that the real estate agent, the mortgage broker, 
and the mortgage ortglnator took advantage 'of her known cognltlve disabilities In order to Induce her to agree to a monthly payment they knew or 
should :i:lave known she could not afford; falsi.fLed Infonnatlon on her mortgage application; and failed to m/!ke legally req~lred disclosures. Baln 
aiso asSerts that foreclosure proceedings wafe initiated' by IndyMac beforelndyMac was assigned the loan and that sonie of the documents In the 

t _ f •• • • • 

chain of title were executed fraudulenlly: ThiS' Is confusing because IndyMac was the orlglnaHender, but the reco'rd suggests (but does not 
establish) that ownership of the debt had changed hands several Umes .. ' . 

[4] In 2008, the legislature amended the'deed of trust act to provide that trustees did not have a fiduciary duty, only the duty of good faith. 
LAWS OF 2008,00.153, § 1, codified In part·ss RCW 61.24.010(3) (" The trustee or successor trustee sha!! have no fiduciary duty or fiduciary 
obligall!)n to the g~jltor or other persons having an Interestln the property suble.~ to the deed of trust." ). this' case does not offersn opportunity 
to explore the ImperiCof the amendment. A bill was Introdu~d into out stafesenate In the 2012 sesslonli)af., as Qrlglnaily drafted, would require 
every assignment be recorded. S.B. 6070, 62d leg., Reg. Sess. (Wash. 2012). A'substitute bUl passed out of coinml~ convening a stakeholder 
group ":to convene 10 discuss the Issue of recording deeds of trust of residential real property, including aSSignments arid transfers, amongst other 
relate«issues· and report back to the legfshi.iure with at least one specific proposal by December 1, 2012. Sl,lBSTITUT~ S.B. 6070, 62d Leg., 
Reg. $ess. (Wash. 2012). . 

(5) At oral argument. counsel for Baln bonlended the reason for MERS's creation was a study in 1994 conc:udlng that the mortgage industry 
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would save $77':S million a year in stateiirid locafflllnffiies. WSIin.-SupliifiieCoUtforal-argoment;Baln-rcMortg:-Elec.-Reglstration-Sys;,-' ----- .-... -! 

No. 86206-1 (Mar. 15, 2012), at approx. M min., audio recording by TVW, Washington's Public Affairs NetworX, available at http:// www. tvw .org. i 
While saving costs was certainly a motivating factor In Its creation, efficiency, secondary merkets, and the resulting Increased liquidity were other ! 

major driving forces leading to MERS's mallon. Siesinger & McLaughlin, supra, at 806-07. 

16] Avellable at http://www. npr. org! blogsl money/20101 09/1611299160111 before- toxle- was- toxic. 

171 MERS.lnslsts that borrowers need only know the IdenHty of the servlcers of their loans. However, there Is considerable reason to believe 
that servlcers will not or are not In B position to negollate loan modllioallonsor respond to ·slmllar requaats. S!M3 generaUy DlaneE. Thompson, 
foreclosing Modlfioatlons: How Servlcer Incentives Discourage Loan ModIfications, 86 WASH. L.REV .. 755 (2011); OaleA. Whitman, How 
Nagotlability Has Fouled Up the Secondary Mottgsge Market, and lMIat To Do About It, 37 PEPP. L.REV .. 737, 757·58 (2010). Lack of 
transparency causes other problems,See g9f/srally U.S. Bank Nat'I.Ass'n v. Ibanez,458 Mliss. 637, 941 N.E.2d 40 (2011) (nollng dif!lcuilles In 
tracing ownership of the note). 

18] Perhaps presciently, the Senate BID Report on the 1998 amandment noted that ~ (p)ractlce In this area has departed somewhat from the 
strict statutory requirements, resuiUng In a perceived need to ciarffy and update the act.· S.B. Rep. on Engrossed Substitute S.B. 6191, 55th Leg., 
Reg. Sess. (Wash. 1998). The report also helpfully summarlzes the legislature's understanding of deeds of trust as creating three-party 
mortgages: 

[d. at 1. 

Background: A deed of trust Is a flnancing tool created by statute which Is, In effect, a triparty mortgage. The real prpperty 
owner or purd1aser (the grantor of the deed of trust) CXlnveys the property to an Independent trustee, who Is usually a title 
insurance company, for the benefit of a third party (the lender) to secure repayment of a loan or other debt from the grantor 
(b'OM'OWer)to the benefidary(lencier" The·trustee has the .power to .selltheproperty. nonjudldally In the event of default, or, 
alternatively, foreclose the' deed of trust as II mortgage. 

[9] Available ai http://wwW. leg. Via. g6VI Code Revlserl Pages! bilL drarung~ guide. BSPX (last vlsHed Aug. 7,2012). 

[1 0] Wash. Supreme Court oral argument, supra, at approx. 34 min., 5.8 sec. 

[111 Several portJons of chapter 61.24 RCW were amended by the 2012 legislature while this case was under our review. 

[12) ~t oral ar~um~nt, coun~el for MERS was asked t~ Identify Its prl~~pals in the cases before us and was'unable to:dO so, Wash. 
Supreme Court oral argument, supre, at approx. 23 min., 23$9C. . 

(13) The reco~d suggests, but does not establish, that MERS o1'\en acted asan agent of the loan servicer, who would communicate the fact 
of B default and request appointment of a trustee. but Is silent on whether the holder of the note wouid play any controlling role, Doc. 69-2, at 4-5 
(describing process). For example, In Selkow!tz's case, .. the AppOintment of Successor Trustee" was signed by qebra Lyman as sssistant vice 
president of MERS Inc. Doc. 8-1, at 17. There was no evidence that Lyman worked for MERS; but the record sUggests she is 1 of 20,000 people _ 
who have belln named assistant vice president of MERS. See Br. of Amicus National Consumer Law Center at 9 n, 18 (citing Chrtstopher L. 
Peterson, Two Faces: Demystl/ying Ihe MoFtgage Electronic Rsgistretlon System's Land TItle Theory, 53 WM. & MARY L.REV. 111, 118 (2011». 

Lender Processing Service, Inc., which processed paperwork relafing to Saln's foreclosure, seems to function as a middleman between loan 
servieers, MERS, and law firms that execule foreclosures. Docs. 69-1 through 69-3. 

[H) MERS string ciles eight more cases, six of them unpublished that. it contends, establishes that other courts have found that MERS can . 
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--------------be beneficlaryi.ind-erii deedoftriiSCR8&p:-Br. ofMERS-(SlJIKowttzrat"29"n;-98::-The-sIx'unpublished-cases"do-not·meanlngfully-analyze our _______ ~ _ _ 
statutes. The two published cases, Gomes v. Countrywide Home Loans, Inc., 192Cal.App.4th 1149,121 Cal.Rptr.3d 819 (2011), and Pantoja v. 
Countrywide Home Loans, Inc., 640 F .Supp.2d 11 n (N.D.Cal.2009), are out of Callfomla, and neither have any discussion of the Callfomla 
statutory definition of· benaficlary." The Fourth DIstrict of the Callfomla Court of Appeals In Gomes does reject the plalntifl's theory that the 
beneficiary had to establish a right to foreclose In a nonjudicial foreclosure action, but the Callfomla courts are spilt Six weeks later, the third 
district found that the beneficiary was required to show H had the right to foreclose, and a simple declaration from a bank officer was Insufficient. 
Herrera v. DeutSQhe Bank Nat7T/'Ilst Co., 196 Cal.App.4th 1366, 1378, 127 Cal.Rptr.3d 362 (201 .1). 

[15] See 18 STOEBUCK & WEAVER, supra. § 17.3, at 260 (noting that "deed of trust "Is a three-party transaction In which land Is 
conveyed by a borrower, the' grantor,' to a ' trustee,' who- holds title in trust for a lender, the ' beneficiary,' as securtty for credH or a loan the 
lender has given the borrower" ); see also U.S. Bank Nat? Ass'n v. Ibanez., 458 Mass. 637, 941 N.E.2d 40 (2011) (holding bank had to establish It 
was the mortgage holder at the time offoraclosure in order to clear title through evidence of the chain of transectlons). 

[18) Waah. Supreme Couri orai argumant. supra, at approx. 8 min., 24 sec. 

[17] The trustee, QuaiHy Loan Service Corporation of Washington Inc., has ask~ that we hold that no cause of action under the deed of 
trust act or the CPA· can be staled against a trustee that relies In good faith on MERS' apparent authortty to appoint a successor trustee, as 
beneficiary of the deed of trus!," Br. of Oef. Quality Loan Service at 4 (SeikOwltz). As this Is far outside the scope of the certified question, we 
decline to consider It. 

[1S) Also, while not at Issue In thase cases, MERS's officers often issue assignments without verifying the underlying information, which has 
resulted In Incorrect or fraudulent transfers. See Zacks, supra, at 580 (citing Robo-Slgnlng, Chain of Title, Loss Mitigation, and Other Issues In 
M6rfgilgiSiiVIclng: Hellttt'lg'BefOre'SUbcomm.on H; and Omty. OPPQrtunHy H. Fin. Servs. Comm., 111t/1 ,Ccmg.1 Q5 (?O10) (statement of R.K. -
Arnold, President and CEO of MERSCORP,lnc.». Actions like those couid well be the basis of a merHorious CPA ciaim. 

.. : 

http://lawriter.netiCaseView.aspx?scd=WA&Docld=11305&Index=%5c%5c192%2e168% ... 1/25/2013 

i 
I 
j 


