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I. INTRODUCTION

Respondent the Estate of William D. Phillips (the “Phillips
Estate™), through undersigned counsel, hereby moves this Court to dismiss
this appeal for mootness and, in the alternative, files its Brief of
Respondent.

Appellant Columbia Asset Recovery Group, LLC (*Columbia
Asset™) is currently litigating identical facts underlying two identical
claims in two separate forums. Specifically, Columbia Asset is currently
litigating the exact same facts underlying identical claims both here and in
the United States District Court for the District of Maryland—a critical
fact omitted by Columbia Asset in its opening brief.' The Phillips Estate
requested a stay in that proceeding pending this appeal given the complete
overlap between the actions. Columbia Asset opposed the Maryland stay
motion, representing to that court that this Washington appeal would
involve only the narrow issue of attorneys’ fees and that it would not
touch on the merits of its claim. Columbia Asset’s opening brief in this
appeal, however, directly contradicts its representations to the Maryland

federal court. Indeed, Columbia Asset’s initial Brief of Appellant

" Indeed, Columbia Asset’s opening brief is drafted in a way that obscures the Maryland
action’s existence, and suggests that no action has yet been filed in another jurisdiction:
“Thus, the order on reconsideration serves only to provide CARG with an argument,

should it file the same action in another jurisdiction, that its claim against the Phillips
Estate is not barred by res judicata.” Br. of Appellant at 5 (emphasis added).



nowhere addressed attorneys’ fees, despite representing to the Maryland
court that the appeal would be limited to that issue. When counsel for the
Phillips Estate raised this issue with counsel for Columbia Asset,
Columbia Asset immediately filed its Motion to File Amended Brief of
Appellant in an attempt to reconcile its contradictory behavior and
representations.

The Maryland court recently denied the Phillips Estate’s motion to
stay. Thus, having amended its opening brief to address both the merits
and its attorney’s fees request, and despite its representations to the
Maryland court, Columbia Asset is now poised to litigate the exact same
facts underlying identical claims in this appeal and in the District Court for
the District of Maryland. Because the relief Petitioner seeks through this
appeal is already being addressed in Maryland federal court (including
Columbia Asset’s request for attorney’s fees), this appeal is moot and
should be dismissed pursuant to RAP 18.9(c)(2). Moreover, Columbia
Asset should be judicially estopped from representing one thing to the
Maryland court and another thing to this Court regarding the scope and
purpose of its appeal here.

Columbia Asset has requested that this Court vacate the Dismissal
Order and the Reconsideration Order and remand to the trial court for

further proceedings, including a ruling on Columbia Asset’s motion for



summary judgment. However, Columbia Asset’s recently filed motion for
summary judgment in the District Court for the District of Maryland is
nearly identical to Columbia Asset’s motion for summary judgment here.
Accordingly, all issues that would be determined on appeal are actively
being litigated in the District Court for the District of Maryland, rendering
this appeal moot. To allow this appeal to continue would result only in
duplicative litigation, unnecessary litigation expenses, and abuse of
judicial resources.

Should this Court deny the Phillips Estate’s Motion to Dismiss for
Mootness, the Phillips Estate hereby alternatively files its Brief of
Respondent. Specifically, this appeal arises from the trial court’s Order
Granting the Phillips Estate’s Motion to Dismiss the Complaint for Lack
of Personal Jurisdiction and also from Columbia Asset’s unsuccessful
Motion for Reconsideration, which sought to vacate the Dismissal Order.
However, there is no reason to disturb the sound discretion of the trial
court and the factual findings resulting therefrom. The trial court properly
granted the Phillips Estate’s Motion to Dismiss the Complaint.
Additionally, the trial court did not err in granting Columbia Asset’s
Motion for Reconsideration insofar as it upheld the trial court’s earlier
dismissal of the Complaint and held only that the dismissal would be

without prejudice.



This lawsuit is the third of four attempts by Timothy Kennedy to
recover on the AFH Loan, which he personally guaranteed. Mr. Kennedy
first sought to recover on the AFH Loan by pursuing duplicative
indemnification claims against the Estate in Delaware and the Western
District of Washington for fulfilling his AFH Loan guaranty. Upon
realizing that his claim was time-barred in Delaware and after the Western
District of Washington dismissed his second indemnification claim for
lack of personal jurisdiction, Mr. Kennedy changed tack and filed this
action in King County Superior Court. His new theory is that he had not
in fact satisfied his guaranty (contrary to what he had represented to the
Delaware Chancery Court and Washington federal court), but that an
entity that he had formed (Columbia Asset) instead purchased an
assignment of the AFH Loan for the exact amount Mr. Kennedy owed on
his guaranty. After the Phillips Estate’s dismissal motion, and upon the
Court’s determination that Mr. Kennedy’s alter-ego, Columbia Asset,
could not exercise personal jurisdiction over the Estate in Washington, Mr.
Kennedy decided to seek recovery in Maryland. To pursue a claim in
Maryland, however, Mr. Kennedy needs to establish that he has been
assigned Columbia Bank’s rights under the AFH Loan. It fully appears
that the trial court’s dismissal found that Mr. Kennedy could not have

been assigned Columbia Bank’s rights. Accordingly, and with nothing to



lose, Columbia Asset’s appeal here is merely an effort to preserve an
opportunity for Mr. Kennedy to attempt to recover in his fourth forum of
choice, Maryland.

As explained here and in the briefs the Phillips Estate filed with the
trial court, Appellant is unable to circumvent the fact that Mr. Kennedy
fulfilled his Guaranty of the AFH Loan by way of the Loan Purchase
Agreement, thereby fully discharging the AFH Loan Agreement and all
obligations assumed thereunder, including the jurisdiction provision. Any
rights flowing from the Loan Purchase Agreement, including the
jurisdiction provision of the AFH Loan Agreement, were extinguished
because the purchase amounted to either a fulfillment of Mr. Kennedy’s
Guaranty or an assignment from the creditor to the debtor. As discussed
further below, the trial court therefore did not err in granting the Phillips
Estate’s Motion to Dismiss for Lack of Personal Jurisdiction.

Accordingly, if this Court denies the Phillips Estate’s Motion to
Dismiss for Mootness, then the Phillips Estate respectfully requests that
this Court affirm the trial court’s Order Granting the Phillips Estate’s
Motion to Dismiss the Complaint for Lack of Personal Jurisdiction and
further affirm the trial court’s Order Granting Columbia Asset’s Motion

for Reconsideration in so far as it upheld the dismissal of the Complaint.



II. RESPONSE TO APPELLANT’S STATEMENT OF ISSUES
PERTAINING TO THE ASSIGNMENTS OF ERROR

1. Whether the trial court abused its discretion by finding that
Columbia Asset is an alter ego of Mr. Kennedy.

2. Whether the trial court abused its discretion by finding that
the Loan Purchase Agreement fulfilled Mr. Kennedy’s Guaranty of the
AFH Loan, as Mr. Kennedy previously represented to two different courts
and the Phillips Estate, and thus discharged the Loan Agreement and all
obligations assumed thereunder, including the jurisdiction provision.

3 Whether the trial court abused its discretion by finding that
that the Loan Purchase Agreement amounted to an assignment of the AFH
Loan from the creditor to the debtor and thus discharged the Loan
Agreement and all obligations assumed thereunder, including the
jurisdiction provision.

4, Whether the trial court erred by dismissing the Complaint
for lack of jurisdiction.

III. STATEMENT OF THE CASE

A. Factual Summary

1. Columbia Asset is Currently Litigating Identical Facts
Underlying Identical Claims in Maryland

On September 6, 2012—one day after the trial court confirmed its

earlier decision to dismiss this case (CP 1126-27)—Columbia Asset filed



a complaint in the Circuit Court for Montgomery County, Maryland that is
virtually identical to the instant Complaint filed in the Superior Court of
Washington for King County. Compare Complaint, Circuit Court for
Montgomery County, Maryland (Declaration of Andrew R. Escobar in
Support of Respondent the Estate of William D. Phillips’ Motion to
Dismiss Appeal for Mootness and, in the Alternative, Brief of Respondent
(“Escobar Decl.”), Ex. A) with CP ]-5* Despite this filing, three weeks
later, on September 26, 2012, Columbia Asset noticed an appeal of the
King County Superior Court’s dismissal below. CP 1128-30.

Shortly thereafter, counsel for the Phillips Estate asked Columbia
Asset’s counsel whether Columbia Asset would agree to a stay in
Maryland pending resolution of this appeal in Washington. See E-mail
from Brad Bloodworth to Sean Bellew (Sept. 27, 2012) (Escobar Decl.
Ex. B). On October 2, 2012, Columbia Asset’s counsel informed counsel
for the Phillips Estate that Columbia Asset would not agree to a stay in
Maryland pending resolution of the appeal in Washington. Accordingly,
on October 3, 2012, the Phillips Estate filed a Motion to Stay the

Proceeding Pending Appeal, noting that the Maryland court “should

? The Estate submits the material attached to the Escobar Declaration to support its
Motion to Dismiss for Mootness pursuant to RAP 18.9, and respectfully requests that this
Court take judicial notice of these court records in the related case, Columbia Asset
Recovery Group, LLC v. The Estate of William D. Phillips, Case No. V367943, Circuit
Court for Montgomery County Maryland, which was subsequently removed to the
District Court for the District of Maryland, Civil No. PIM 12-cv-3191.



abstain from exercising its jurisdiction to avoid conflicting and perhaps
inconsistent rulings, since determination of the appeal in Washington
affects the issues [in the Maryland proceeding].” See Motion to Stay at 1,
4, Oct. 3, 2012 (Escobar Decl. Ex. C).

In its Opposition to the Motion to Stay (the “Opposition”),
Columbia Asset represented to the Maryland Court that it “filed a Notice
of Appeal [in Washington] to preserve its rights under the attorney fee
provisions in the loan agreement” and that “the outcome of the King
County appeal will be limited to the issue of attorney fees” and would not
address the merits. PL.’s Opp’n at 3, Nov. 27, 2012 (Escobar Decl. Ex. D).
This turned out to be false. On December 10, 2012, after the Motion to
Stay had been fully briefed,> Columbia Asset filed its Brief of Appellant,
which blatantly contradicts its representations to the Maryland court
regarding the purpose and extent of its appeal in Washington. On
December 11, 2012, counsel for the Phillips Estate, Brad Bloodworth,
wrote to counsel for Columbia Asset, Sean Bellew, and notified him that:

Columbia Asset’s stay opposition in Maryland contends
that its Washington appeal only relates to the narrow issue

’ In its Reply Brief for its stay motion in Maryland, the Phillips Estate noted that
“Columbia Asset’s own filings demonstrate that it is pursuing an appeal on the merits,
even if it intends to use any favorable appeal decision only to recover attorneys’ fees.
The determination of the appeal in Washington affects the merits of this case, and
Columbia Asset’s stated purpose of seeking appeal only on the issue of attorneys’ fees
does not change this. Accordingly, the risk of conflicting or inconsistent rulings
remains.” See Reply Brief at 2, Nov. 28, 2012 (Escobar Decl. Ex. E).



of attorneys’ fees, and not the merits. Columbia Asset’s

appeal brief filed yesterday demonstrates otherwise. It

seems appropriate that Columbia Asset timely (since stay

motion is pending) update the record in Maryland.

See E-mail from Brad Bloodworth to Sean Bellew, Dec. 11, 2012 (Escobar
Decl. Ex. F).

Less than six hours later, Columbia Asset filed a Motion to Amend
Brief of Appellant to include a request for attorney fees, belying their
representations to the Maryland court. See Mot. to Amend Brief of
Appellant § 3, Dec. 11, 2012. The District Court for the District of
Maryland denied the Motion to Stay on December 20, 2012. Order
Denying Motion to Stay (Escobar Decl. Ex. G).

On January 7, 2013, Columbia Asset filed its Motion for Summary
Judgment in the District Court for the District of Maryland. See Mot. for
Summary Judgment, Jan. 7, 2013 (Escobar Decl. Ex. H). The Motion for
Summary Judgment currently pending in the United States District Court
for the District of Maryland is nearly identical to the Motion for Summary
Judgment previously filed in this matter in the Superior Court of

Washington for King County. Compare CP 215-20 to Mot. for Summary

Judgment, Jan. 7, 2013 (Escobar Decl. Ex. H).



2. The Underlying Facts - The AFH Loan Agreement and
Mr. Kennedy’s Personal Guaranty

On June 1, 2009, Columbia Bank as lender on the one hand, and
AFH and Mr. Phillips as co-borrowers on the other (the “Co-Borrowers”),
entered into a Business Loan Agreement. CP 2, 10, 30-34. That same
day, Columbia Bank and the Co-Borrowers also entered into the Credit
Agreement and Note that extended a $1,000,000 line of credit under Loan
Number 906002177 to AFH and Mr. Phillips. CP 10, 36-38. On June 4,
2009, Mr. Kennedy entered into a Commercial Loan Guaranty (the
“Guaranty” and collectively with the Business Loan Agreement and the
Credit Agreement and Note, the “AFH Loan Agreement”), and thereby
unconditionally guaranteed all obligations under the AFH Loan
Agreement. CP 11, 40-41.

The Business Loan Agreement includes an integration provision
that fully integrates those documents related to the AFH Loan Agreement.
It also contains a jurisdiction provision that provides that the Co-
Borrowers “agree to waive any objection to jurisdiction or venue on the
ground that [Co-Borrowers] are not residents of [Columbia Bank’s]
locality” and that allows for enforcement actions to be brought “in any
state court having jurisdiction.” CP 34. The Credit Agreement and Note

includes a provision that makes it “subject to all the terms” of any

10



“security agreement, mortgage, deed of trust, trust deed, security deed or
loan agreement of even or previous date” that secures it. CP 37. It does
not contain a jurisdiction provision. CP 11.

On August 9, 2010, Mr. Phillips perished in a plane crash while on
a fishing trip in Alaska with his 13-year old son, Willy. The crash killed
four others, including former U.S. Senator Ted Stevens. Mr. Phillips is
survived by his wife Janet and sons Andrew, Colter, Paul, and Willy. The
Phillips Estate is in probate in Maryland Orphans’ Court. CP 11.

3. Columbia Bank Makes Demand on Mr. Kennedy and
Mr. Kennedy Fulfills His Personal Guaranty

On October 22, 2010, Columbia Bank made demand on Mr.
Kennedy pursuant to the Guaranty for immediate payment of the AFH
Loan and other outstanding indebtedness of the Co-Borrowers. CP 12.

The Phillips Estate paid the interest on the AFH Loan through
February 2011. Id. By March 17, 2011, the Phillips Estate had informed
Columbia Bank that it could no longer pay the interest on the AFH Loan,
noting that such payments would be viewed as preferential and are
prohibited under Maryland law. /d.

On April 13, 2011, Mr. Kennedy discussed with Columbia Bank
“options for enforcement of [the AFH Loan].” CP 13, 94. One week

later, on April 20, 2011, Mr. Kennedy formed Columbia Asset in

11



Washington State. Id. At its founding, Mr. Kennedy was Columbia
Asset’s sole member. Almost eight months after Mr. Kennedy formed
Columbia Asset, his counsel confirmed to the Phillips Estate’s counsel
that “Mr. Kennedy formed [Columbia Asset] to facilitate his satisfying the
guaranty.” CP 13, 101.

On May 27, 2011, Columbia Bank advised Mr. Kennedy that
Columbia Bank “expected to be paid in full the $1,200,000.00 by virtue of
Mr. Kennedy’s unlimited guaranty of the debt.” CP 13, 103.

On July 25, 2011, Mr. Kennedy filed a counterclaim for indemnity
against the Phillips Estate in Delaware Chancery Court. CP 13.
Specifically, Mr. Kennedy alleged that “William D. Phillips, Sr. is the
primary obligor on the debt owed to Columbia Bank. Kennedy, as
guarantor, is entitled to be indemnified for any amounts he is required to
pay Columbia Bank.” CP 14, 143.

On August 4, 2011, Columbia Bank, on the one hand, and
Columbia Asset and Mr. Kennedy, an individual, on the other, entered into
the Loan Purchase Agreement.' CP 14, 147-151. Mr. Kennedy executed
the Loan Purchase Agreement on behalf of Columbia Asset as its “Sole

Member.” CP 14, 151.

* The Loan Purchase Agreement identifies Columbia Bank as the “Seller” and Columbia
Asset as the “Purchaser,” but does not specifically identify Mr. Kennedy’s status, other
than as a party.

12



The Loan Purchase Agreement, in its Recitals, states that
“[pJursuant to a Commercial Loan Guaranty also dated as of June 1, 2009,
Kennedy unconditionally guaranteed all of AFH’s and Phillips’
obligations to the Bank under the Loan.” CP 14, 147. It further states that
“[t]he bank has made demand on Kennedy for payment of the amounts
owing under the Loan pursuant to the Commercial Loan Guaranty.
Kennedy has instead proposed to purchase the Loan through a new entity
he has established for that purpose, NEWCO.™ CP 14, 148.

Mr. Kennedy (through Columbia Asset) paid the entire AFH Loan
amount due, including legal fees and expenses. CP 14. The Loan
Purchase Agreement provides that “[t]he purchase price will be funded by
a loan from Bank to Kennedy, the proceeds of which Kennedy will loan to
NEWCO.” CP 14, 149. Indeed, on August 4, 2011, Columbia Bank and
Mr. Kennedy entered into a Non-Revolving Line of Credit Loan
Agreement (“Line of Credit Agreement”). CP 153-177. The Line of
Credit Agreement states that “[Mr. Kennedy] has applied to [Columbia
Bank] for a non-revolving line of credit in the amount of One Million Two
Hundred Fifty Thousand United States Dollars ($1,250,000.00) to acquire,
either directly or through an entity wholly owned by [Mr. Kennedy], both

(i) Columbia Bank’s rights relating to a June 2009 loan from [Columbia

S “NEWCO” refers to Columbia Asset.



Bank] to Atlantic Frost Holdings, LLC and William D. Phillips (the

“Atlantic Frost Loan”), which [Mr. Kennedy] unconditionally guaranteed .

...7 CP 14-15, 156.

On February 3, 2012, Mr. Kennedy’s counsel acknowledged that
Mr. Kennedy had been “forced to honor his personal guaranty of an
obligation owed by William D. Phillips to Columbia Bank related to the
vessel Atlantic Frost.” CP 15, 179. On February 10, 2012, the Phillips
Estate’s counsel asked Mr. Kennedy’s counsel to confirm that the Loan
Purchase Agreement ‘“satisfied Mr. Timothy Kennedy’s personal
guaranty.” CP 15, 183. In response, Mr. Kennedy’s counsel provided a
letter of the same day from Columbia Bank to Mr. Kennedy confirming
that “your purchase of the loan for full face value certainly satisfied all of
your obligations to the Bank under your personal guaranty, and we
therefore view you to have honored your guaranty in full.” CP 15, 185,
187.

In addition, during a March 14, 2012 hearing before the Delaware
Court of Chancery, Mr. Kennedy’s counsel represented that “Mr. Kennedy
used [Columbia Asset] as the vehicle to satisfy his personal guaranty.” CP
15, 195.

Finally, in the Washington Federal Action, Mr. Kennedy provided

a sworn declaration to support his opposition to the Phillips Estate’s

14



dismissal motion (and defense of his indemnification claim), stating
“[s]ince the filing of the Complaint, I have been required to make good on
my guarantee of that debt by Columbia State Bank.” See Decl. of Tim
Kennedy in Supp. of PL’s Opp. to the Estate’s Mot. to Dismiss the
Compl., Dkt. No. 33, Nov. 15, 2011, Kennedy et al. v. Phillips, et al., No.
11-cv-01231-MJP (W.D. Wash.). CP 886.

B. Procedural History

On March 14, 2012, Columbia Asset brought suit against the
Phillips Estate to enforce the Note in the Superior Court of Washington for
King County.

On June 8, 2012, the Phillips Estate filed its Motion to Dismiss the
Complaint for Lack of Jurisdiction, which the trial court granted on July
16, 2012. In its Motion to Dismiss, the Phillips Estate advanced two bases
for dismissal. In granting the Phillips Estate’s dismissal motion, and
under either basis for dismissal, it fully appears that the trial court either
found that (1) Mr. Kennedy, through Columbia Asset, fulfilled his
guaranty of the AFH Loan at issue by way of the Loan Purchase
Agreement at issue, or (2) that the assignment of the AFH Loan amounted
to an assignment from the creditor to the debtor. In either event,
Mr. Kennedy fully discharged the AFH Loan Agreement at issue and any

obligations arising thereunder, including the jurisdiction provision. As

15



Columbia Asset recognizes in its opening brief, this ruling—under either
basis—necessarily entailed a factual finding and determination by the trial
court that the conflicting representations Mr. Kennedy, his counsel, and
Columbia Asset made to the Delaware Chancery Court, the Western
District of Washington and the King County Superior Court regarding the
purpose of the Loan Purchase Agreement and its effect on Mr. Kennedy’s
guaranty operated as a fraud and abuse of Columbia Asset’s corporate
form that justified deeming it an alter ego of Mr. Kennedy for purposes of
concluding that the Loan Purchase Agreement fulfilled his guaranty and
discharged the AFH Loan.

Columbia Asset moved for reconsideration of the King County
court’s initial dismissal Order. Upon reconsideration, the court changed
the dismissal from with prejudice to without prejudice, but did not vacate
its dismissal of the Complaint.

IV. AUTHORITY AND ARGUMENT

A. Dismissal for Mootness

Rule 18.9(c)(2) of the Rules of Appellate Procedure provides that
“The appellate court will, on motion of a party, dismiss review of a case...

if the application for review is frivolous, moot, or solely for the purpose of

delay.” RAP 18.9(c)(2).

16



1. Columbia Asset’s Identical Litigation in Maryland
Renders This Appeal Moot.

Columbia Asset is currently litigating identical facts underlying
two identical claims in two separate forums. Specifically, Columbia Asset
is litigating the exact same facts underlying identical claims both here and
in the United States District Court for the District of Maryland. Columbia
Asset represented to the Maryland Court that it “filed a Notice of Appeal
[in Washington] to preserve its rights under the attorney fee provisions in
the loan agreement” and that “the outcome of the King County appeal will
be limited to the issue of attorney fees” and would not address the merits.
PL.’s Opp’n at 3, Nov. 27, 2012 (Escobar Decl. Ex. D). This turned out to
be false and Columbia Asset should be judicially estopped from pursuing
this Appeal in a manner inconsistent with its representations to the
Maryland court—a representation that gained it an advantage in the
Maryland litigation (i.e., through the denial of the Estate’s motion to
stay).® See, e.g., Cunningham v. Reliable Concrete Pumping, Inc., 126
Wn. App. 222, 224-25, 108 P.3d 147 (2005) (“Judicial estoppel is an

equitable doctrine that precludes a party from gaining an advantage by

% This is just another example of Mr. Kennedy playing fast and loose with courts across
the country by representing one thing to one court and something completely different to
another court. This is exactly why the trial court pierced Columbia Asset’s corporate
veil. Perhaps not surprisingly, Columbia Asset made no attempt to reconcile Mr.
Kennedy’s conflicting representations in any of its briefs to the trial court. Nor has it
done so in its opening brief filed with this Court.

17



asserting one position in a court proceeding and later seeking an advantage
by taking a clearly inconsistent position.”); Helfand v. Gerson, 105 F.3d
530, 534 (9th Cir. 1997) (“Judicial estoppel, sometimes known as the
doctrine of preclusion of inconsistent positions, precludes a party from
gaining an advantage by taking one position, and then seeking a second
advantage by taking an incompatible position. It is an equitable doctrine
intended to protect the integrity of the judicial process by preventing a
litigant from ‘playing fast and loose with the courts’”) (citations omitted).
As demonstrated by the scope and substance of Appellant’s Brief, it is
clear that Columbia Asset is attempting to litigate the exact same facts
underlying identical claims in two separate forums.

The denial of the Phillips Estate’s Motion to Stay the Proceeding
Pending Appeal and Columbia Asset’s recently filed motion for summary
judgment in Maryland renders this appeal moot. Columbia Asset has
requested in its opening brief that this Court “vacate the Dismissal Order
and the Reconsideration Order and remand to the trial court for further
proceedings, including a ruling on [Columbia Asset’s] motion for
summary judgment.” Br. of Appellant at 17. Columbia Asset’s recently
filed motion for summary judgment in the District Court for the District of
Maryland, however, is nearly identical to Columbia Asset’s motion for

summary judgment here. Compare CP 215-223 with Escobar Decl., Ex.

18



H. Accordingly, all issues that would be determined on appeal and/or on
remand to the trial court are actively being litigated in the District Court
for the District of Maryland, rendering this appeal moot.

For the foregoing reasons, the Phillips Estate respectfully requests
that this Court dismiss this appeal for mootness under RAP 18.9(c)(2).
Alternatively, the Phillips Estate responds to Appellant’s Brief as follows.

B. Standard of Review on Appeal

The question of personal jurisdiction is one of law which this court
reviews de novo only when the underlying facts are undisputed. See
Harbison v. Garden Valley Outfitters, Inc., 849 P.2d 669 (1993) (citing
Hein v. Taco Bell, Inc., 60 Wn. App. 325, 328, 803 P.2d 329 (1991)
(emphasis added). The trial court’s unchallenged findings of fact,
however, are accepted as verities on appeal. Standing Rock Homeowners
Ass'mv. Misich, 106 Wn. App. 231, 241 (2001).

Appellant argues that the de novo standard of review is appropriate
here because neither of the orders from which Columbia Asset appeals
purport to resolve issues of fact and the basis for the superior court’s
decision is that the Agreement and Note were discharged by operation of
law. (Br. of Appellant at 4). However, in dismissing the Complaint for
lack of personal jurisdiction, it fully appears that the trial court made

certain factual determinations, including but not limited to whether (1)
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Columbia Asset and Mr. Kennedy were alter-egos, (2) the Loan
Agreement fulfilled Mr. Kennedy’s personal guaranty; and (3) the Loan
Agreement amounted to an assignment from the creditor to the debtor.
Columbia Asset contested the facts underlying these determinations.
Accordingly, the de novo standard is not appropriate here and this Court
should give deference to the trial court’s implicit findings of fact in
dismissing the Complaint. See Merriman v. Cokeley, 168 Wn.2d 627, 631
(2010). The Court of Appeals reviews the trial court’s findings of fact for
an abuse of discretion. Fernando v. Nieswandt, 87 Wn. App. 103, 108,
(1997).

C The Trial Court’s Dismissal Order Must Be Affirmed Because

the Note and AFH Loan Agreement Was Discharged by Way
of the Loan Purchase Agreement

The trial court’s dismissal order must be affirmed. The trial court
properly found that the Note and AFH Loan Agreement were discharged
by way of the Loan Purchase Agreement, and therefore properly held that
the Complaint should be dismissed for lack of personal jurisdiction. The
trial court’s sound discretion in reaching the factual determinations
underlying the dismissal order should not be disturbed.

Despite its styling, the Loan Purchase Agreement is
Mr. Kennedy’s fulfillment of his Guaranty of the AFH Loan, not an arms-

length purchase of that loan by Columbia Asset. On October 22, 2010,

20



Columbia Bank made demand on Mr. Kennedy pursuant to the Guaranty
for immediate payment of the AFH Loan. CP 12. Thereafter,
Mr. Kennedy and his counsel met with Columbia Bank and its counsel to
discuss “options for enforcement™ of the AFH Loan. CP 13, 94.

One week later, to “facilitate his satisfying the guaranty,”
Mr. Kennedy formed Columbia Asset. CP 13, 101. At its formation, and
throughout the relevant time period, Mr. Kennedy was Columbia Asset’s
sole member. Mr. Kennedy signed all of the Loan Purchase Agreement
documents on behalf of Columbia Asset, and personally borrowed the
$1.25 million that Columbia Asset used to “purchase” the AFH Loan. CP
13-15, 151, 156.

The Loan Purchase Agreement itself establishes that the
transaction is designed to fulfill Mr. Kennedy’s Guaranty. It recites that
Mr. Kennedy “unconditionally guaranteed all of AFH’s and Phillips’
obligations to the Bank™ and “[t]he bank has made demand on Kennedy
for payment of the amounts owing under the Loan pursuant to the
Commercial Loan Guaranty.” CP 148. Moreover, it required Mr.
Kennedy (through Columbia Asset) to pay the full face value of the note,
consistent with Columbia Bank’s position that it “expected to be paid in
full ... by virtue of Mr. Kennedy’s unlimited guaranty of the debt.” CP

103.
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Tellingly, representations by Mr. Kennedy, his counsel, and even
Columbia Bank confirmed that the Loan Purchase Agreement fulfilled
Mr. Kennedy’s Guaranty. CP 15, 179, 183, 185, 187, 195, 886.7 These
representations were made when it suited Mr. Kennedy’s needs at the time
to support his previously filed indemnification claims against the Estate in
Delaware and Washington federal court. For example, Mr. Kennedy’s
counsel represented to the Delaware Court of Chancery that “Mr. Kennedy
used [Columbia Asset] as the vehicle to satisfy his personal guaranty.” CP
195. Indeed, Mr. Kennedy’s indemnity claim as guarantor in Delaware
completely belies his (through Columbia Asset) instant claim under the
AFH Loan Agreement. Another example is the sworn declaration
Mr. Kennedy submitted to Judge Pechman to oppose the dismissal of his
Washington federal court complaint (and its indemnification claim) for
lack of jurisdiction: “Since the filing of the Complaint, I have been
required to make good on my guarantee of that debt by Columbia State

Bank.” CP 886.

7 Appellant argues that Columbia Asset offered affirmative evidence that Columbia Asset
did not intend to discharge the Phillips Estate’s Obligations on the Note and Agreement
(Br. of Appellant at 8). In setting forth this argument, Appellant cites to a declaration by
Barbara Hegstrom. Ms. Hegstrom’s declaration, however, is self-serving and was made
only afier the Phillips Estate brought this issue to Columbia Asset’s attention. Moreover,
Ms. Hegstrom’s declaration blatantly contradicts Columbia Bank’s contemporaneous
statements made at the time of and immediately after the execution of the Loan Purchase
Agreement. CP 185.

¥ Appellant’s Brief makes the Phillips Estate’s point that Columbia Asset was a mere
alter ego that Mr. Kennedy created to attempt an end-run around the Maryland statute of
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Two more examples are the representations made to the Phillips
Estate last year by Mr. Kennedy’s counsel and Columbia Bank during
discussions about Mr. Kennedy’s Delaware indemnification claim.
Mr. Kennedy’s counsel sua sponte wrote the Phillips Estate’s counsel to
state that Mr. Kennedy had “been forced to honor his personal guaranty.”
CP 179. In response to the Phillips Estate’s request for further
confirmation that Mr. Kennedy fulfilled the Guaranty, Columbia Bank
wrote to Mr. Kennedy that “your purchase of the loan for full face value
certainly satisfied all of your obligations to the Bank under your personal
guaranty, and we therefore view you to have honored your guaranty in
full.” CP 185.°

Once Mr. Kennedy’s suit before Judge Pechman failed and he

realized that his indemnification claim against the Estate was otherwise

time-barred,'” Mr. Kennedy changed his strategy and repackaged his

limitations. Appellant contends that “the purpose of the transaction was to convey
Columbia State Bank's interest in the underlying debt to Kemnedy, not to satisfy
Kennedy’s guaranty of the Loan.” Br., of Appellant at 8. This is not the first time
Columbia Asset has confirmed that Columbia Asset and Mr. Kennedy are mere alter
egos. Indeed, Columbia Asset’s Opposition to the Phillips Estate’s Motion to Dismiss
the Complaint made this same point, noting that “[t]he Estate’s motion should be denied
since all of [Columbia Bank’s] rights, including the rights under the jurisdiction provision
in the Business Loan Agreement, flow to Kennedy both under the Assignment and as a
matter of subrogation law.” CP 431.

° Attached as Appendix A is a timeline of the relevant events and representations made
by Mr. Kennedy and his counsel that were presented to the trial court in connection with
the Estate’s dismissal motion for lack of jurisdiction.

' Despite filing six claims against the Phillips Estate in Maryland Orphans’ Court,
Mr. Kennedy did not file a single claim related to the AFH Loan. CP 298. He is thus
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fulfillment of the Guaranty as a loan purchase by Columbia Asset so that
he (through Columbia Asset) could purport to assume Columbia Bank’s
timely filed claim against the Phillips Estate in Maryland Orphans’
Court."! Mr. Kennedy’s latest gambit fails for the reasons discussed in the
subsections below, as well as the Phillips Estate’s dismissal motion
papers.

8 The Trial Court Properly Found Columbia Asset to Be
the Alter-Ego of Timothy Kennedy

Appellant argues that there is no evidence upon which the trial
court could even have considered piercing Columbia Asset’s corporate
veil or disregarding its separate legal existence. In support of this
argument, Appellant cites to Meisel v. M&N Modern Hydraulic Press Co.,
97 Wn.2d 403, 410 (1982), noting that the record contains no evidence of
fraud, illegality, or misrepresentation that supports piercing the corporate
veil. However, a court may pierce the veil of an LLC and hold a member
personally liable if respecting the LLC form would work injustice. See
Meisel, 97 Wn.2d at 410 (1982). The record makes clear that Mr.
Kennedy’s behavior in forming Columbia Asset and using it to satisfy his

Guaranty, only to turn around and seek to enforce the Note against the

time-barred from perfecting any judgment that he may receive as guarantor of the AFH
Loan. See id.

" Moreover, Mr. Kennedy’s convoluted scheme is also designed to enable his attempt to
recover the full face value of the AFH Loan from the Phillips Estate, despite his
contribution obligation as a member of AFH.
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Phillips Estate in multiple forums, involves exactly the type of
misrepresentations and injustice that the alter ego doctrine is intended to
avoid.

Throughout the dismissal motion’s briefing and hearing, Columbia
Asset contended that it, not Mr. Kennedy, satisfied the AFH Loan. In its
Motion for Reconsideration, however, Columbia Asset contended
otherwise. CP 1032-33. Indeed, Columbia Asset’s own arguments in its
Motion for Reconsideration presuppose that Mr. Kennedy is an alter-ego
of Columbia Asset. Accordingly, the trial court below properly found
that Columbia Asset is the alter ego of Mr. Kennedy, and the trial court’s
sound discretion in reaching this determination should not be disturbed.

2 Timothy Kennedy Intended To Fulfill His Personal
Guaranty By Way Of The Loan Purchase Agreement

In its brief, Appellant states that “the intent of the parties was
clear: to sell the underlying debt to [Columbia Asset] for purposes of
collection against the Phillips Estate and/or the Bank’s collateral.” Br. of
Appellant at 8. Appellant also states that “[t]here is no evidence...that
[Columbia Asset] was making a gift of discharge to the Estate when it
paid the Bank to acquire the Bank’s rights under the Note and
Agreement.”  Appellant’s arguments are misguided for at least two

reasons.
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First, Mr. Kennedy and his counsel previously made it abundantly
clear to other courts and the Phillips Estate that the Loan Purchase
Agreement was designed to fulfill Mr. Kennedy’s Guaranty of the AFH
Loan. Mr. Kennedy formed Columbia Asset with the intention that it
would serve as the vehicle through which Mr. Kennedy would satisfy his
personal Guaranty. The Loan Purchase Agreement itself recites that
Mr. Kennedy unconditionally guaranteed all of AFH’s and Phillips’
obligations to the Bank. Moreover, on numerous occasions, Mr. Kennedy
through counsel confirmed that he had satisfied his personal guaranty of
the loan. Mr. Kennedy has also made representations to other courts that
he fulfilled his guaranty. Indeed, in the Washington Federal Action,
Mr. Kennedy provided a sworn declaration stating “[s]ince the filing of the
Complaint, I have been required to make good on my guarantee of that
debt by Columbia State Bank.” CP 886. Thus, Appellant’s argument that
the intention of the parties was not to discharge the loan thus runs contrary
to the undisputed facts established and accepted as true in the trial court.

Second, the Phillips Estate has never put forth the argument that
Columbia Asset was “making a gift of discharge to the Estate.” Br. of
Appellant at 9. Rather, the Phillips Estate has consistently argued that the

Loan Purchase Agreement served to fulfill Mr. Kennedy’s personal
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Guaranty, which had the legal effect of discharging the AFH Loan
Agreement and all rights and obligations arising thereunder.

2 Fulfillment of Mr. Kennedy’s Personal Guaranty
Discharged the AFH Loan Agreement

Appellant argues that the Loan Purchase Agreement did not
discharge the AFH Loan Agreement. Specifically, Appellant argues that
the AFH Loan Agreement and Note are contracts, that all contracts are
assignable, and that through the Loan Purchase Agreement, Columbia
Bank assigned its rights to Columbia Asset and did not discharge the
rights and obligations arising under the AFH Loan Agreement.
Appellant’s argument, however, is misguided.

As noted in the Phillips Estate’s dismissal motion in the trial court,
suretyship arises as a matter of law when one assumes an obligation to pay
the debt of another. Revocable Living Trust of Strand v. Wel-Co Group,
Inc., 120 Wn. App. 828, 836 (2004). The note holder (here, Columbia
Bank) is entitled to only one performance. Id. It is a long-established
principle in Washington that where, as here, a contract to loan money is

12

not governed by the Uniform Commercial Code, © the payment or

'2 The AFH Loan Agreement is not a negotiable instrument under Article 3 of the UCC
because it is not an unconditional promise to pay a fixed amount of money. To the
contrary, the Business Loan Agreement specifically identifies six conditions precedent,
and contains several other conditions. To the extent that Columbia Asset argues that the
Business Loan Agreement’s conditions do not apply to the Credit Agreement and Note,
neither does the Business Loan Agreement’s jurisdiction provision. CP 18. Columbia
Asset has alleged that the Business Loan Agreement and the Credit Agreement and Note
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discharge of the monetary obligation set forth in the contract relieves all
parties to the contract from any obligations assumed thereunder. E.g.,
Duke v. Benson, 134 Wash. 493, 499 (1925).

Columbia Bank has received its one performance—Mr. Kennedy
fulfilled the Guaranty by way of the Loan Purchase Agreement. In doing
so, he discharged the AFH Loan Agreement and all obligations assumed
thereunder, including its venue clause.

4. Assignment of Columbia Bank’s Claim Discharged the
AFH Loan Agreement

Where an assignment of a claim is made from a creditor to a
debtor, this has the legal effect of a satisfaction and payment of that claim.
Home Indem. Co. v. McClellan Motors, Inc., 77 Wn.2d 1, 5 (1969) (“An
assignment of a claim from a creditor to the debtor is, in legal effect, a
satisfaction and payment of that claim.”). Therefore, “[t]o the extent that a
claim is thus assigned, the debt and rights based upon it are
extinguished([,]” thereby “precluding any claim based upon it.” /d
(reversing trial court’s judgment because the trial court erred in allowing a

claim against the assigned bond). Here, Columbia Bank’s (creditor)

are fully integrated. Columbia Asset makes this allegation to benefit from the jurisdiction
provision of the Business Loan Agreement and the payment provision of the Credit
Agreement and Note. However, because Columbia Asset has alleged these documents
are fully integrated, the payment conditions of the Business Loan Agreement are
imparted upon the Credit Agreement and Note. Accordingly, the Credit Agreement is not
a negotiable instrument. CP 840-41.
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assignment of its claim to Mr. Kennedy (a debtor) satisfied the claim and
extinguished any rights based upon it.

5, Appellant’s Recitation of the Relevant Law is
Misguided

Appellant argues that the Phillips Estate’s reliance on Home
Indem. Co. v. McClellan Motors, Inc., 77 Wn.2d 1 (1969) and McChord
Credit Union v. Parrish, 61 Wn. App. 8 (1991) is misplaced and that it
ignores a guarantor’s subrogation rights. Br. of Appellant at 9. However,
Appellant cites no authority that mentions, overrules, or otherwise
addresses either Home Indem. Co. or McChord Credit Union. In fact, both
of these cases remain good law and apply to the facts and circumstances at
issue here, no matter how narrowly Columbia Asset tries to characterize
their holdings or distinguish their facts.

Home Indem. Co. v. McClellan Motors, Inc., 77 Wn.2d 1,
articulates the governing law on discharge and, applied to the facts of this
case, establishes that Mr. Kennedy fully discharged the AFH Loan
Agreement and all obligations arising thereunder. See CP 16-19.
Appellant’s Brief does not cite any authority superseding Home Indemnity.
Instead, Appellant unsuccessfully attempts to distinguish Home Indemnity
by arguing that the two propositions for which Home Indemnity stands are

inapplicable here. Appellant, however, misapprehends the law and
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misconstrues the applicability of Home Indemnity to this case. Home
Indemnity holds that where an assignment of a claim is made from a
creditor to a debtor, this has the legal effect of a satisfaction and payment
of that claim. Home Indem. Co. v. McClellan Motors, Inc., 77 Wn.2d 1, 5
(1969). To the extent that a claim is thus assigned, the debt and the rights
based upon it are extinguished[,]” thereby “precluding any claim based
upon it.” Id.

Appellant argues that Home Indemnity does not apply because
(according to Appellant) the holding in Home Indemnity is that “a debtor
who satisfies a claim against him cannot rely on the claimant’s
assignment, to him, of the claimant’s assignment of the claimant’s claim
against the debtor’s agent.” Br. of Appellant at 11. But, as noted in the
Phillips Estate’s Opposition to Motion for Reconsideration of the Court’s
July 16, 2012 Order, McChord Credit Union unmistakably establishes that
Home Indemnity applies in these circumstances because the term “debtor”
as used in Home Indemnity applies to guarantors. See McChord Credit
Union v. Parrish, 61 Wn. App. 8, 12 (1991) (“Although Washington law
is silent on this issue, we are satisfied by the wealth of case law from other
jurisdictions that a guarantor is a debtor within the meaning of Article 9 of

the U.C.C.”).) Appellant concedes that a guarantor is a type of debtor.
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See Br. of Appellant, at 13."® Therefore, Home Indemnity’s principle does
apply to the facts and circumstances of this case, and correctly establishes
that Mr. Kennedy, through the Loan Purchase Agreement, fully discharged
the AFH Loan Agreement and all rights and obligations arising
thereunder.

6. Subrogation Does Not Apply Here

Finally, Appellant argues that it is immaterial whether the
assignment or subrogation analysis is applied to the facts of this case.
This argument is entirely misguided, however, because any such
subrogation is irrelevant here since Mr. Kennedy is not a party to the case.
Moreover, Appellant’s contention that Mr. Kennedy has a subrogation
claim through Columbia Asset is inapposite to its contention all along that
Appellant has contractual jurisdiction, as well as repugnant to the
principles of equity and the policy underlying the alter ego doctrine. First,

Appellant cannot have it both ways and its “catch-all” argument does

" Appellant misconstrues the Phillips Estate’s reliance on McChord Credit Union.
Contrary to Appellant’s assertions, the Phillips Estate has never argued that a “debtor and
his guarantor are one and the same,” or that “’guarantor’ and ‘debtor’ are synonyms.” Br.
of Appellant at 12-13.  Whether guarantor is a synonym for debtor is beside the point,
which is that a guarantor is a type of debtor, as explained by the court in McChord. See
also Black’s Law Dictionary (9th ed. 2009) (defining “debtor” as “One who owes an
obligation to another, esp. an obligation to pay money.”). Debtor as used in Home
Indemnity applies equally to guarantors, and Home Indemnity provides that any rights
flowing from the Loan Purchase Agreement, including the jurisdiction provision of the
AFH Loan Agreement, were extinguished because any purchase amounted to an
assignment from the creditor to the debtor. Accordingly, the Court did not commit the
alleged clear error of law asserted by Columbia Asset.
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nothing to circumvent the fact that the Loan Purchase Agreement served
to discharge the AFH Loan Agreement and all rights and obligations
arising thereunder, including the jurisdiction provision. Second, the
equity-based alter-ego doctrine, once applied, should not be used to further
the pierced party’s legal interests. Walsh v. Wescoatt, 131 Wn. 314, 317,
230 P. 160, 161 (1924) (“he who seeks equity must do equity”). The
doctrine only applies to correct a fraud or injustice; it would violate
principles of equity to allow the pierced party to use such a finding to its
advantage. See Dickens v. Alliance Analytical Laboratories, LLC, 127
Wn. App. 433, 440 (2005) (holding that piercing the corporate veil is an
equitable remedy imposed to rectify an abuse of the corporate privilege).
In a similar vein, subrogation is not available for Mr. Kennedy (or
Columbia Asset) because it is an equitable doctrine, and thus is only
available to prevent fraud or correct an injustice, not to advance the fraud
or injustice. See Nat 'l Bank of Washington v. Equity Investors, 86 Wn.2d
545, 556 (1976); see also Norcon Builders, LLC v. GMP Homes VG, LLC,
161 Wn. App. 474, 499-500 (2011) (holding that equitable remedies are
not granted where it would produce injustice and upholding the trial

court’s decision not to apply equitable subrogation).
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7. Appellant’s New Argument that Sending Payment to
Seattle Washington is Sufficient to Establish Specific
Jurisdiction Fails

Columbia Asset alleges that because “performance of the
obligations under the Note and Agreement were due in Seattle WA[,]
[tlhere was therefore, specific jurisdiction for enforcement of the
obligations in Seattle even in the absence of the contractual venue and
jurisdiction provisions.” Br. of Appellant at 3-4. However, Columbia
Asset appears to raise this argument for the first time in its Brief of
Appellant. Because this argument does not appear anywhere in the
appellate record, this Court should not consider it. To the extent the Court
does consider this argument, it nonetheless fails. A single provision
requiring payment to be sent to Seattle, Washington is insufficient to
establish specific jurisdiction. Moreover, simply because Columbia Bank
signed in Washington, specific jurisdiction is not automatically conferred,
even under a review of the entire transaction, there is no specific
jurisdiction. See MBM Fisheries, Inc. v. Bollinger Mach. Shop &
Shipyard, Inc., 60 Wn. App. 414, 423 (1991) (“the mere execution of a
contract with a resident of the forum state does not alone automatically
fulfill the ‘purposeful act’ requirement. Instead, the entire business
transaction, including prior negotiations, contemplated future

consequences, the terms of the contract and the parties’ actual course of
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dealing, must be evaluated in determining whether the defendant
purposefully established minimum contacts by entering into a contract
with a resident of the forum state.”) (emphasis added).

V. CONCLUSION

Mr. Kennedy fulfilled his Guaranty of the AFH Loan by way of
the Loan Purchase Agreement, thereby fully discharging the AFH Loan
Agreement and all obligations assumed thereunder, including the
jurisdiction provision. Any rights flowing from the Loan Purchase
Agreement, including the jurisdiction provision of the AFH Loan
Agreement, were extinguished because the purchase amounted to an
assignment from the creditor to the debtor. This Court should refrain from
disturbing the trial court’s sound discretion in its factual findings.
Accordingly, this Court should affirm the trial court’s ruling in its entirety
and should uphold the trial court’s dismissal of Columbia Asset Recovery
Group, LLC’s Complaint.

RESPECTFULLY SUBMITTED this 10th day of January, 2013.

DLA PIPER/LLP(US)
By:

Andrew R, Escobar, WSBA No. 42793
Stephen Hsieh, WSBA No. 45413

Attorneys for Respondent
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a Washington limited liability corporation,
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JOSEPH R. KELLY, as the Successor Personal Representative of
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DECLARATION OF ANDREW R. ESCOBAR IN SUPPORT OF
THE ESTATE OF WILLIAM D. PHILLIPS” MOTION TO DISMISS
APPEAL FOR MOOTNESS AND, IN THE ALTERNATIVE, BRIEF OF
RESPONDENT

Andrew R. Escobar, WSBA No. 42793
Stephen Hsieh, WSBA No. 45413
DLA Piper LLP (US)

701 Fifth Avenue, Suite 700

Seattle, WA 98104-7044
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E-mail: stephen.hsieh@dlapiper.com

Attorneys for Respondent



I, Andrew R. Escobar, declare as follows:

1. I am an attorney admitted to practice in the State of
Washington and am an attorney with the law firm of DLA Piper LLP
(US), counsel of record for Defendant the Estate of William D. Phillips.

2. I have personal knowledge of the matters set forth herein
and, if called as a witness, I could and would testify competently thereto.

3. This Declaration is filed in support of Defendant the Estate
of William D. Phillips® Motion to Dismiss Appeal for Mootness and, in
the Alternative, Brief of Respondent.

4. Attached as Exhibit A to this Declaration is a true and
correct copy of the Complaint, Columbia Asset Recovery Group, LLC v.
The Estate of William D. Phillips, Case No. V367943, Circuit Court for
Montgomery County, Maryland, which was subsequently removed to the
District Court for the District of Maryland, Civil No. PJM 12-¢v-3191 (the
“Maryland Action”).

5. Attached as Exhibit B to this Declaration is a true and
correct copy of an e-mail from Brad Bloodworth to Sean Bellew, dated
September 27, 2012, filed at docket number 17-24 in the Maryland Action
on November 20, 2012.

6. Attached as Exhibit C to this Declaration is a true and
correct copy of the Estate of William D. Phillips® Motion to Stay the
Proceeding Pending Appeal, filed in the Maryland Action on
November 20, 2012.

7 Attached as Exhibit D to this Declaration is a true and



correct copy of Columbia Asset Recovery Group, LLC’s Opposition to the
Motion to Stay the Proceeding Pending Appeal, filed in the Maryland
Action on November 27, 2012.

8. Attached as Exhibit E to this Declaration is a true and
correct copy of the Estate of William D. Phillips” Reply in Support of the
Motion to Stay the Proceeding Pending Appeal, filed in the Maryland
Action on November 28, 2012.

9. Attached as Exhibit F to this Declaration is a true and
correct copy of an e-mail from Brad Bloodworth to Sean Bellew, dated
December 11, 2012, filed at docket number 20-3 in the Maryland Action
on December 12, 2012.

10.  Attached as Exhibit G to this Declaration is a true and
correct copy of the Order Denying the Motion to Stay the Proceeding
Pending Appeal, filed in the Maryland Action on December 20, 2012.

11.  Attached as Exhibit H to this Declaration is a true and
correct copy of Columbia Asset’s Motion for Summary Judgment, filed in
the Maryland Action on January 7, 2013.

[ declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

Executed this 10th day of January, 2013, in Seattle, Washington.

DLA IP%US)
Le

An¥rew R. Escobar, WSBA No. 42793
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COLUMBIA ASSET RECOVERY * INTHE

GROUP, LLC, a Washington Limited

Liability Corporation, ¢/o Tim Kennedy *  CIRCUIT COURT
7643 NE Champagne Point Place

Kirkland, WA 98034 ¥ FOR
Plaintiff, *  MONTGOMERY COUNTY,
V. *  MARYLAND
JOSEPH R. KELLY, as the Successor *
Personal Representative of THE ESTATE
OF WILLIAM D. PHILLIPS, SR., ¥
deceased, Case No.: V% (0 T} qq j
*
SERVE ON:
*
Brad Bloodworth, Esquire
DLA Piper *  DEMAND FOR JURY TRIAL
500 Eight Street, NW
Washington, DC 20004 *
Defendant. =
* * * * * # * * * * * * *
COMPLAINT

Plaintiff Columbia Asset Recovery Group, LLC, ("CARG"), as successor in
interest to Columbia State Bank ("CSB"), by its undersigned counsel, hereby sues Defendant,
Joseph R. Kelly, as the Successor Personal Representative of the Estate of William D. Phillips
Sr., and states as follows:

Parties

1. Plaintiff CARG is a Washington limited liability company that holds, by
way of assignment, a Commercial Line of Credit Agreement and___'Promissory Note (the "Note"),
originally in favor of CSB. True and accurate copies of the Loan Documents are attached hereto
as Exhibit A and are incorporated herein by reference. R E CE ' VE D

2. There are two co-obligators on the Note. SEP 06 2012

Clerk of the C‘grcuit Court

ontgomer
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3. The first co-obligor is Atlantic Frost Holdings, LLC ("AFH") a Delaware
limited liability company. Leslie R. Raber has been appointed the liquidating trustee of AFH.
AFH is currently being dissolved before a Delaware Court.

4, The Second co-obligor is Defendant Joseph R. Kelly (the “Defendant”), as
successor to Janet Phillips, the Personal Representative of the Estate of William D. Phillips, Sr.,
deceased (the "Estate"). The Estate is subject to probate in Montgomery County, Maryland,
Probate Estate Case No. W66354.

5 Marc R. Feinberg, Esquire, as Registered Agent for the Estate, is located
at ¢/o West and Feinberg, 4550 Montgomery Avenue, Suite 775N, Bethesda, Maryland 20814.

6. On November 12, 2010, CSB filed a timely notice of its claim on the Note
in Maryland Probate under MD. Estates and Trusts Code Ann. §§ 8-102 through 8-104. The

claim was disallowed on July 13, 2012.

& This action is brought to liquidate that claim and reduce it to judgment.
Jurisdiction
8. This Court has subject matter jurisdiction over the dispute pursuant to §4-

402(d) of the Courts and Judicial Proceedings Article of the Annotated Code of Maryland
because it involves an action in contract where the amount in controversy exceeds $5,000,

exclusive of interest, costs and attorneys' fees.

9. The Court may exercise personal jurisdiction over the Defendant pursuant
to §6-103 of the Courts and Judicial Proceedings Article of the Annotated Code of Maryland
because the Defendant is the Personal Representative of The Estate which is subject to probate in

Montgomery County, Maryland.
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10.  Venue is appropriate pursuant to §6-201(a) of the Courts and Judicial
Proceedings Article of the Annotated Code of Maryland because the Defendant resides in
Montgomery County, Maryland.

Factual Background

11.  Pursuant to a Business Loan Agreement (the "Loan") dated as of June 1,
2009, CSB, as lender, extended a $1,000,000 line of credit to AFH and William D. Phillips, Sr.
("Phillips"), as co-borrowers under Loan Number 906002177. The Loan was the last of a series
of reneQals and restatements of a line of credit originally extended by the bank to AFH in June
2005.

12.  The indebtedness of AFH and Phillips to CSB for the Loan is evidenced,
in part, by the Note also dated as of June 1, 2009.

13.  The Note recites that the Loan is secured, in part, by a Commercial
Security Agreement ("Security Agreement"), also dated as of June 1, 2009.

14. A UCC financing statement relating to the Security Agreement and
predecessor security agreements was filed with the Delaware Secretary of State, under Initial
Filing No. 5292470, which was subsequently amended by Amendment Filing Nos. 2009
2080080 and 2010 1053556.

15.  The Note also recites that the Loan is secured, in part, by a Preferred
Mortgage dated as of June 29, 2005 against the fishing vessel Atlantic Frost, Official Number
282733. The Preferred Mortgage was amended on September 14, 2005 and August 16, 2006,

16.  The Preferred Mortgage was filed with the Vessel Documentation Office
of the United States Coast Guard on July 5, 2005 at 10:41 a.m. in Batch 387509 as Document ID

3955489.
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17.  The September 14, 200S Amendment was filed on September 29, 2005 at
10:50 a.m. in Batch 41473 as Document ID 4328084,

18.  The August 16, 2006 Amendment was filed on September 1, 2006 at
10:40 a.m. in Batch 530353 as Document ID 5993214,

19.  Pursuant to a Change in Terms Agreement dated as of June 1, 2010, the
original June 1, 2010 maturity date of the Loan was extended to September 1, 2010.

20.  Phillips died in a plane crash on August 10, 2010.

21.  Janet Phillips was thereafter appointed Personal Representative of the
Estate on September 21, 2010. In her capacity as Personal Representative, Janet Phillipé twice
signed loan extensions.

22.  Pursuant to an Extension Agreement, signed by Janet Phillips and dated as
of October 22, 2010, the maturity date of the Loan was further extended to January 1, 2011,

23.  Pursuant to an Additional Extension Agreement, signed by Janet Phillip;
and dated as of January 21, 2011, the maturity date of the Loan was further extended to April 1,
2011.

24,  The Loan is now in default, by virtue of the co-borrowers' failure to repay
the Loan by the extended maturity date of April 1, 2011. Default interest applies and a 5%
default penalty applies under Loan and Note.

25.  Through August 1, 2011, CSB has verified the following amounts are due

and owing to CSB under the Loan:

Outstanding Principal: $928,000.00
Accrued Interest: $37,648.45
Legal Fees and Expenses:  $60,423.61
Total Through 8/1/11: $1,026,071.94
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26.  Interest has accrued on the Loan from August 1, 2011 forward at the per
diem rate of $270.66, a 5% default penalty is owed, the default interest rate applies, and both
CSB and its assignee, CARG, have incurred and continue to incur additional legal fees and
expenses in connection with thé Loan.

27.  On August 4, 2011, CSB and CARG executed the Loan Purchase and
Assignment Agreement whereby CSB agreed to sell, and CARG agreed to purchase, the entirety
of the Loan, including CSB's interest as lender under the Loan, Note, Guaranty, Security
Agreement and Preferred Mortgage. A true and accurate copy of the Loan Purchase and
Assignment Agreement is attached hereto as Exhibit B.

Count I

28.  The allegations contained in Paragraphs 1 through 27 are incorporated by
reference herein.

29.  The Estate has materially breached the Loan and Note by failing to pay
amounts due and owing Plaintiff CARG, as successor in interest to CSB.

30. Pursuant to the Loan and Note, the Estate owes CARG not less than
$1,087,349.84 for payments due, a 5% default penalty, interest and attorneys' fees and costs
which continue to accrue.

WHEREFORE, Plaintiff Columbia Asset Recovery Group, LLC, as successor in
interest to CSB, respectfully prays for judgment in favor of Plaintiff and against Defendant
Joseph R. Kelly, as the Successor Personal Representative of the Estate of William D: Phillips,
Sr., in the amount of no less than $1,087,349.84, plus the 5% default penalty, interest from the

date of judgment, plus attorneys' fees and costs.
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Dated: September 5, 2012 Respectfully submitted,

Ballawd Spahr LLP

300 East Lombard Street, 18" Floor
Baltimore, Maryland 21202
Telephone: 410.528.5600
Facsimile: 410.528.5650

Attorney for Columbia Asset Recovery
Group, LLC
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JURY DEMAND

Plaintiff Columbia Asset Recovery Group, LLC demands trial by jury of all issues

so triable.
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personnd, wid the Borrewer will inform the bank of axy change bs such execative mansgement sad personned,
Eaviroomestal Compliance. Borrower will comply with all laws affocting the enviroument. Bosrower will notiy Lender within ten
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Lender, and oy connection with the preparation of sll amendmenis, modifications, and walvers of coosent with tespoct to this Agreement,
including reesonable attormsys’ foes,
ﬂﬂggﬂﬁggigltigsgi governed by, end the rights of
gggf!&ﬁ?!ﬂfi?é&li'iﬂ#l!ﬂﬂ%
of this Agreeaeint [s detevmined to bo Itiegel or In conflict with state or sy, the validity of the remainisg portion or piovisions af this
itﬂ!fggi%%ﬂg.iggi%iﬁﬂg%g
in which cass Lender may, in its sole diseretion, dooma the Losnmatwred, .. . & .
NOTICES. All otices roquired under this Agreement mwat be In writing lasralsn&!ﬂas?s of personal dolivery, o
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United States Postal Service sont cortified mail, retum receipt requested, Any of these methods may be wed to give notice. Al notices must be
sont to the party or partics entitied to notics at the eddresses firat set Torth it this Agreement. Any Party ‘msy change ity address for notics
purposss on five days prior writien notios to the vther Parties. : .
INTRGRATION AND AMENDMENT, This Agrecatent and other writien agrecments smong the Parties, Including bet not limited to the
Relsted Doctments, s the entire agreement of the Parties and will be Interpreted a5 2 group, ons with the others. Noae of the Pasties will be
ﬁt.#éiir!&lgigggirw writing executed by those Parties burdened by
FURTHER ACTION. ’ﬁrg.ﬂ!ﬂ. & Lender, make, execute, acknowledge, and deliver to Lendey the modified snd additional
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CONTINUING EFFECT. Unless supessoded by o later Business Loan Agreemest, this Agreement will vontinus in full force and effect untl]
all of the Obligors’ cbligations to Leader are fllly satisfiod and the Losn and Indvbtadness ars fully repeld.
HEADINGS. All headings in this Agreement sre incinded for reference oaly sod do not have any effect on the interpretation of this Agreement.
COUNTERPARTS, This Agreement may be sxecuted by the Parties using any number of copies of the Agreement. All executed coples taloen
together will be treated as a single Agreement.
TIME IS OF THE ESSENCE. Time bs of the castnee in the porformancs of this Agreoment.
TRANSFERS. Borrower may not.assign or transfer s rights or obligations under this Agreement withoot Lender's prior written consent.
Lender may transfior its inlorest in Lender’s sole discretion. Borrower waives all rights of offeet and cpuntorcisim Bowrower has against Leader.
The purchaser of » participation in the loan may enforce its interest regardiess of suy claimg or defenses Borower has sgainst Lender,
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Bvient of Defiah (the *Maturity Froma end after the Matusity Datn, 00 frthar advances witl bo mads svailsble to Bosrower,

. Losn Type Conversion Provided mo deBiult or- ovent-of defiult-shall bave pocumdd, the Borrower may,-ot ks optios, apply for- .

mww:uhnmwnummmuWMMuﬂmm ;

mmmm{hmﬂhﬁwbmmbmmmw
. Mwmmumm Intorest Io ATLANTIC FROST:(Officlal Nember 283735), tagether

with afl the mmm*mmmmmmmm .

3 7 tuels, pips, pips, oquipment: [stiding but sot Hrtitid to elctresie éomaaication wnd savigatiens! équipinent, sad off
C e ‘ appeiteluing nad belonging, ned all. additions and lmpievemests Whether way of thh

.- feregolsg Is ownell wew oy soquired lstiry oll gecesfons;, stiditions, repjacements, and substiintions relptieg to-sxy of the ,
. ;mawummmuw#mmdmmsqummm.

e mm‘-m'rmm' wmmmnmunhmmw

. Foag 39, 2088,
GM hwdﬁm.w MML* umwum:m

nmwu'rmnummwumwummw--uqmumm' :

* this Agrebmiont, whether ;mmwwuwmuwuacwm
mmmmwmwm with somions else nd all scoounts Borrower may open by the fesare, Such
right of st off may be exsncised by Lender agalont Borrowes, or ey spigneo for the beaoflt of grediton, or

crofiors, rocslver, of sotwitstnding the-fhot that.soch right 6f stolf has wot Boen exercised
L-nprfwumm.. or inpjancn ds, wmm«mmmmumcmm«
Mhmnm:mw of suncotion, ssbpods o owder or wapreet. )
mmmm&:NMnthnMMhﬁBWMlhh
" fho maount of $29.50 will be charged.

'9""'- exscution,
" Judgreent of, gimchement: of Boprowes, or agalnst uayodn clae’ fhirough or sgainet Boerawer ofsnch ssalgnep for ihtnnnr
gm M by

DEPAULT. Upoa the oicurrecs of any or of the mm-%«m-qmwwmim :

obilgaians, if aily, to ke any'advences m&mm-um:hm indobludaras

:l.nm :z mﬂm&“mﬂ nii“ ' : hbn:ﬂm ‘m‘
ot o ; 1p'make any peyinent or bn ths :

> ‘odntrary q.u-_ agrossncat; . ';:w in commection With Agrosmcnd

o oy Gt O ooy it heral o Do o
mﬂbmw;&hndhmnfnﬁmeMWmeumm“P

; wmmwhmmuwmm wm-we&mhwmﬂmwﬁwhm =
-6f Lattder eoterpd ko of dativersd ko connection with tha teimelnates, aticmpds. to uﬂnw&hqﬁw“mu
the financial prospocss.of Borrower

mmmumﬂmqrmmu--uumawdm

*  orany collsicral securing the obfigations owing to Larider llym

mnmmamMnuuwkmummmmummmm

Mwhumdmwm&lhaﬁua!adbﬂw .

Gmm wwwwummmmmwamm
peotest and arry other fotice end daftnpe dus to wideasions of time ar other Indulgancs by Lender o to esy

m«-d-ncrmmﬂmumu tho parg of Lender, -dumefuh;m:m-c-d Leader, shall
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operate 23 & wilver of such power or right, tor shafl mwmmw power oF tight prectide other or fittber exeralso
Wuhmﬂ.iﬂymwcﬂ# i "

.mmmm umwmummuwhmmmm

EEVERARILITY. ﬂamdmmmwnwmdﬁwhhﬂﬁumh
applicablo tew, that Yerms oF provision will be inaffhotive to the extont -Any werm or provision fhat hus boen determined tobe friafid or |
mmummﬁ-ua&wm the reniainder of elther tho affbotod provision ar this Agresman.

sunwu.‘m-uuumdummmuuﬂnmuumumduwu

) bmﬂunﬂlmmm# m

ml&wm%tmmu&wﬂwwdbﬂhﬂ under Gds Agreoment
without notics, with all or sy of the obligations awing %, Londor by Bosrowsy, nd In such ovend.the amsigned hnlh-hll#lﬂ
qriginally iumed herein In place . Borrowor may not assign this Agreament er any benafit sociming 1o It berernder withont i expresy
written consent of the'Lander,

MMMWM«UHW“MM mmuumm

. enfercing repsyinent of n dalit sre not snforcealils wmisy Washington Taw.

muw.mwnmwmmmmdmmuumuwum
HEADING AND GEXDER. The boadings proceding taxt in this Agreoment arv fr gener convenienos In ideotifying subjoot matter, but bave
qommqummmwmmmwwhuwmuwuuuuphu
number 8 the circusistances roquirs, ©
Aﬂmmmmmummnw-mumamwmwu
pay sl costs of the Lender In cemection Sicrowith, hstuding veaponiablo sttoreys’ foes, te (o axtent poeitied by Lew.
ADDITIONAL, PROVISIONS, REDUCING “CREDIT LIMYT, The igitiel érodit Bmit shall Do $1,900,000.90 which azvout shall
redace by 336,908.00 o Folinmyry 1, 2016, ond on the saxe dxy ¢f cach quirtir therealier. I of any tine fhe suistending principal
Plance of the mmummhmuhmmmmmmwun
Note fn =2 smeunt mﬂmmmmwgnmuhm

'mmhmnmmnummmﬁmwummmmwm

m»wmmmumnmmmmmmw mu-nhrm
Agroemont dited Mardd 1, 2009,
mmmmuwsuwmﬂmmuhmwmn ¢
vight to trial mmmmqm-w-mm-mmmmﬂhmm,

% mu.wvm the relsfiomship established hm#ﬂmwwmmm-

cuebectisn with fhls Agromsent ar the related treusbctions.
wndurvtsading, sd wgrestuy © ol Mx provisions snd recolpt Shereot,

o Pemdeld







inchiding proceeds of insurance and which may inciuds, buit shall not be limized 1o, sty leens Usted oo sxy schedule or [ist stteched horeto. The
Colisteral described has the meanings cottained {n the Unifbes Commarcih! Oode ss adopted tn the state wibese the Lender Is jocsted.

8pecifi Colistaral, “Sperific” rofors o the specific property, logathcr with af relatad rights, doscribed below.

encumber, 0
dnm:ﬂ:nd.-mm.mm,mwumdbmuqmmuq-m
therein; the Doblor will ot conduct business wnder any name other than that given o the bogianing of this Agreement, nor changs, not
reorganize the type of business entity es described, eucept upon the pride wrilten spproval of the Leader, (o which event the Debtor agrees to
execute any documentstion of whatspever characier ot nsfurc demanded by the Lender for filing of recording, st the Debtor'’s wpense, before
MWM&MMW”“MHMI#M‘MW‘&W&
enirect, end Debtor fusther warmants that Doblor wifl mot changs Dobide's state of organization or Srmation without Lender's prior written
consent end will assist Lender with any changes to eny documents, Slings, or other records rasulting ¢ roqered thenifrom; the Deblor will kecp
mwﬁdmmMﬂMﬂﬂuﬂmm its buskess'and. the Collateral st the addrcss
specifiod at the begianing of this Agreement, unloss notics therec Is given 0 the Lendr st least tcn (10) days prior to the changs of any eddrers
hhﬂh‘“mﬁgﬁb&wﬂtu#mﬂﬁﬁcﬂﬁhpﬂmulﬂﬂﬂﬂwnﬂwﬂu
wxone except 88 10 nventory fn the ordipary course of business; the Debtor s & legaily croated business aatity, 85 described beftre, and it has the
povu-,udhmmhwwnmpﬁwhwdﬂwmumwh-ﬁﬂw
provision of the wmmmdm-ﬂ ift e Debtor Is & corporstion, Articles’ of

Operutitig- Agreameni if the Debtir [s o Emiied Ighility compeny, of of Limited Partnerahlp (If applicablé) or
Pmmwlfhbe&urhc w&imuﬁhn&mhwqmumlm
tnformafion end tatements deliverod by the Deblor to m»mmum«nmu—umnnm

sccountiag .

materially affoct.any of the Deblor's assets; and the Dobtor has daly filed alf federsl, stats, nunicipal, nd other govememental tax roturns, and
has obtained sl Hoenses, permits, 2ad tho fiks whick the Debtor is reqaired by law to file er obtaid, mad all such twees and foes for such Hioensss
mq permits roquired to be paid, bave been pald fn full.

mmndu“ﬂuwﬂ.‘bmmm“ﬁwm&hwwﬁwﬁd
mmhmmwmwmmmm:ﬂu-mumw Londar. All policics shall

und otbar charges thercby lncared, sha bosomg o part of tho Gbllgatces snd shal bo peyelie on dcmsied.
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WMMhMMﬁWMIWMMMhWUWWMHM
WbMMGMWHWWhMHUMMMHmdMWh
" Insocure, time boing of the very cssonce; then Lender may roquire, 'snd Debtor aghess 1o fumish, additional Collatoral that is stisfactory to
. M.Mmﬁﬂhﬂﬂﬁwhﬂ«h“mbm“ﬂ“w“ﬂ“&
mwmwdumummw

FINANCING STATEMIENT(S) AND LIEN PERFECTION, Lender is suthorized to filo a confirming finsacing statoment or statuments to
perfoct s security Intsrest In tho Colisteral, 88 provided kn Revised Article 9, Unifbem Cammenaial Cods - Secared Transactions. Debtor agrees
to provide such information, soppioments, and ofher documcats ss Landes may from time fo fime require 0 supplement or smend such finaicing
statoment Hiings, In order fo comply with spplicable state or fodaral lew and to preserve and protect the Londar's rights ks the Collatersl. Tho
Dobtor firther grants the Leader s power of itomey to exeoute any sod all domaments neosssry for the Lendsr to perftet or msintain perfeotion
of ks seourity Interest {6 the Collateral, and o changs or comect ey emer on anyy financing siatement or say ofber documest Rocossary for
proper plscemaont of & lico on sny Collstaral which is subject to this Agreement.

LANDLORD'S WAIVER. Upon requcst, Debtor shall faraish to Lender, in & form and upon such torms as aro soceptable to Lender, o
lendlord's walver of all Hens with respect o any Collateral covered by this Agreament that Is or may be locsted upon leasod premises,

RELATIONSHIF TO OTHER AGREXMENTS, This Agrosenseit and the sscarity intorests (end plodges snd essignaits, us appticable
M‘Mnhmbuuhmwummwdiwuwmwmﬁz
socurity inteross, plodges, sssignmentts, mortgages, Hoas, rights, titles, or other Intorests fn favor of Lender or assigned to Lender by othens in
commection with the Obtigations. AH rights and remedizs of Lepder in ull such agrooments are cormlstive,

TAXXS, LYENS, KTC. The Doebtor agress fo pay all tnrs, lovics, Jodgments, assesaments, and chargos of any natioe whatsoaver rolsting to the
Collateral or to the Delittr's business. I the Débtor falls to plty such taxes of other charges, the Lendor, st Rtv nolo discretion, wey pay such
charpos on bolalf of e Debtor; and all mams so dispensed by the Lender, Including ressoasble sftomnayd® fiess, court costs, exponses; and other
wmm*:ﬂhmip?dﬂm-dﬂhwﬂlm ’

ENVIRONMENTAL HAZARDS. Debtor certifias that a9 10 any rosl oatato which bas boen, isnow, er will be in the fittew owaed or occuplod
by Dobior, that fuok-real ostato hes not in the past, por will now o in this Astary be aliowed in wiy matinor to be exposed to or castsin kezrdoud
. or enylronmentally hamfl sbsiences s msty be defincd or roguistod by myy stylo or fadqral law or regnistion which fmpevts, in sy way, mth
subsipoess, except o the exjent the exisienos of soch substances bas boon prosshtly discipsed in writing to Lendér, and Deébior will Bamediately
notify Looder In writing of any sssortio mads by apy party to the contfary, Debtor indemnifios sad koids Lendor and Lender's- direators,
officers, employoes, ‘snd sgecits hanmless fom any lsbility or exponse of whatsocer pature, including ressomsbls stiomeyy’ fes, facurred
directly or indirectly 29 8 rosalf of Debtor's Involvement with bazhrdows or éavironmentadly barmfhl scbstances a8 may be thfintd or reguiated
aa wach under ny staic or foderal lew or roghilation, gt . . =
FROTECTION OF COLLATERAL. Debtor agroes that Loniier my, af Lender'’s solo optias, whether bifore or aftor sty ovent of defial, ind
withort pricy notico to Debtor, tako the following ections to pretect Lender's interest [ this Collateral: (a) pay for the musintonancs, prescrvation,
ropaif, boprovemant, ur tsting of the Colistor; () pey soy filing, recording, registintion, lomasing, exstification, or other foes and charges
relmed to the Collateraf; or (c) take any other sction to preserfio and protoot the Collatoral or Londor's rights sind rexpodivs under this Agrecmont,
w5 Lendor may degm focessary or eppropriste from thwe io i, Dobtor agres that Lender is not obligited end ks no, duty wintsosver to thks
the foregoing sctions, Debtor furthor: agroes to reimburss Lénder proinptly upon demasd for ey peyment mads or any cxponsos incurred by
Londer piravant to this suthorization, Paymonts and cxpondititrps. mads by Lendor under this- suthovization shall constitute atiditional
Ohligations, shall bo sooured by this Agroamént, skl shall boar fntarest theecon from the dels inourred of the maxdinat rte of intarest,

sy defialt rets, I one ks provided, as set forth fntho notes secured by this obligation, .
INFORMATION AND REPORTING. The Debior ggroes to supply fo the Londer soch finanolal and other information concoring ity affkirs
uind the stxtus of may of it assets s the Londer, from time to tims, may ressonsbly réquisst, Tho Débjor further agreos fo penmit the Landiz, ity
employees, and agrats, to have socess to the Collateral for the purposo of inspecting i, together with all of the Debior's other physlesl assets, if
a3y, and 1o permit the Lender, from time to time, to verify Accounts as well 5 to inspect, copy, and o sxamine the books, reconds, and files of
CROSS-COLLATERALIZATION, Dbligor and Debtor agree that sy scourity interest provided is Collatoral umicr this Agreement or any
colliteral provided In connectlen with miy and all other- Indebtedness of Obligor or Dobior 10 Lender, whéther or not sioh indelitedzeas iy
related by cfess or cisim snd whethor or not contemplsted by the.partios st the time of exsouting ssch evidence of indebtodness, ehall act as
collateral for all saki indchiedaoss, This cross-collstoralizetion provision simil mot apply to any Collstorsl thet dfare housshold goods or »
princips dwelling. ’ " : :

CROBS-DEFAULT. Any dafiult of the Obligor or Debtor in the terms of sxy- indebiedness to Lender shall constinsto a dofisult wader this
Agrocmet, : .

DEFAULT, The occumence of airy of the following events shall constitule a defiult of this Agresment: (a) the noo-payment, when due (whether
by scockrution of maturity er otherwiss), of smy mmount paysbic on sy of the Obligations or any extension or rasowal theveot, (b) the fhilare 10
porform sy sgroement of the Obligor or Debior contained hereln or in sy other sgroament Obligos or Debtor has ot may have with Lender; (o)
tho publication of any statesnent, represcatation, or warrenty, whether writton or orul, by the Obligor or Debtor to the Lender, which st any timo
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Is untrus in eny respect a3 of the dste made; (d) the condition that amy Obligor or Debtor becomes insolvent or unshls to pay debis a8 they
matare, or makes &0 sssigament for the benefit of the Obligor’s or Debtor's cregditors, or conveys substamtially all of ity assets, of in the ovent of
any proceedings instituied by or sgainst any Obligor er Débtor allejing that yuch Obligor or Debiar is insolvent or umable to pay debts as they
mature (Bflure to pay being conclusive evidence of inability to pay), or mekey spplication for sppointment of a regeiver or any other legal
custedian, or in the event thar & petition of any kind is fllod under lie Pedaral Banlyuptcy Act by or sglngt much Obligor or Debior; (¢) the
entry of ey judginent ageinat sy Obilger or Debter, or the feme of any onder of attachment, excytion, sequestretion, clabm snd dalivery, or
mmhmmmmmwumwnud Wub&ﬂﬂnhlwmtdwm
of the Obligor or Debtor widch Is a partnership; (5) umuﬂ;mam busiscss falfore, merger, snd
m&nﬂnummwmauqumwmmhmumma.Mw
any part of the Collateral declines in value in excess of nomnat wear, tear, end depreciation ec becomes, in the jadgment of Lendor, tmpalred,
unsatisthotory, or nsufficlent i charseter or valus, including: but not Emited to the filing of a compating finencing stetcosent; broach of warranty
that the Dobtor is the owner of the Collsitesal fieo sad clear of any sncumbrances (other thas thoss secupbeances disclosod by Debtor or
otberwiss toede known to Lender, and which ware acceptable to Lender st the time); sale of the Collatorad (xxoopt in the ordinary course of .
business) withont Lander's expross writien consent; failure to keep the Collstersl insursd a3 provided hevein; fiilure to alfow Lender to Indpect -
umﬂwm:ummmommmdmﬂhmnﬂmww
m«uuﬂm mwmhmxmmmwmﬂndmwbw
their cbligations in dus course; or (T) the Lauder b good faith, belleves tha Obligor's ability to repay the Obligor's indebizdness secured by this
Amw&hﬁ,whhh&ﬁ%hmhmﬂmﬂhwmﬂhwdﬂmdhw“

REMEDY, Upon the occunpace of an event of defimit, Lander, st kis option, skxfl be eatiticd o exereise any one or moee of the remodics
muﬁdmhd b hmﬁu wm:hm
i any third-party security agrecoent, mivigegs, or guaranly
oﬂsumuhmhmmumumm:maw al of. Mhmmm
Qbiligor sgrees that, whenover & defult exists, all Obligations muy (notwithstanding any provision in sny othar sgrocment),.at the sole option
wm«umwmwuu&mwmumumwmwuam
and the Lendar may excrciss, from thme to time, sny tights snd remedies, lasiuding the right to kmmediste possession of the Collateral, availablo
to It uador appiicsble law. The Debtor agrees, in tho cass of definlt, fo ot its own copoase, afl Collaterl at & couvenient plece
acceptable to the Lender, mmmubmdmaﬂm b*Mdnﬂmthﬂu
without process of lew, aod in doing 0, isy péacefilly eatar ssty m&m-g- Spcated fhr mich parpose. Debtor waives
any right that Debior vy in soch litstance, © & Judiocfsl bi priot 1o soph setaking. The Lender shail bave the right to hold sny
mh&wm-ﬁ ot tho thne of reposscasion nat covered by the soourity agrocment watil rebum ks demanded in'weltiag by
nmmupdmuuqeuwamnmuhuu.hmmhmmwdm
of mny rights connected with retaking, holding, testing, repairing, improving, sefling, leasing, ‘or disposing of the Collateral, or fike sxpenses,
mmwmmmmuummpﬂwo&mwwuumwumm
the notes sccured herebry, whith Obljgor and Debtor agres 3o pay, shall Mﬂﬂhmwﬁﬂdh
ot gt v el e .‘W“"""‘“"” i e
4 erefa
sold va & recogaized tharket, Lender will send Deolitar ressonsbls aoticp of fiyc thims and plsce of day public sile or of tha thuo after which sy
Mw«ﬂ%ﬂh”mmd“%dhwnﬁmﬂh”uh
reasonsbic and proper I sent United Stxics mall, postage propaid, to the Debtor gt loast fn (10) mﬁmﬂwh
&e!ﬁul&.ﬂhmmhﬂutqdﬂm’wﬂhlblﬂhhm #hio purposs of providing sotioe. Proceeds
mﬁm&m oy et b ﬁhﬂqﬂﬁn&?ﬂfhmhﬁﬁd;
bo entithed to if cnp resulis »
nhﬂﬂhm&mwm of the Obligor herounder, Obligor shall be lisbie for a deficicncy, Lender shall have the
mmmw&MMWﬂWMMMﬂMNNMMﬁ
ecquittancos with respect to, smy end olf smieunts bwed by any person or srtity with respect to the Collateral. Lender may remedy sny dofhmit
and may waive any defimit without waiving the definlt remediod and without welving sy ofter prior or subsoquent defhull. The rights and
remodizs of the Lender are cumulstive, and the sxercise of sy ons or meee of the rights or remedios shall not bo decmed an eloction of rights or
remedies or & walver of may other right or remedy.
FUTUBE ADVANCES AND AFTER-ACQUIRED PROPERTY, Punere advanoes may be made by the Lender under this Agréomen to the
_ extent allowed by law, mmmmmmmwmmumwdmmu-nahw
Agreement that the Debtor scquires sfter this Agromaent Is cxocuted, except that no seourity Interest sttaches i aficr-acquired consamer poods
mmmmmhmwmmmdmmuhshwmammum the Obligor
or Debtor authorize Lender to file any tecessary finmcing statements to protect Lender's sccurity intereat.

mmmm'smmmmumdmuuhmuvmmwmmwm
any ather documont executwd by Obligor or Debtor to the Lender in coancotion harowlth, sball not operate as s walver thercof, snd no single or
partial xerciso thereof or sny other power, mwmummumwwmmwumuw
defuult of the Obligor or Dobrtor shail ot comititute » walver of subsequent dedsult. .

CONTINUING AGREEMENT. This s a continuing agreement, and ghall remain in full m&muﬂhmn;ﬂhﬂ
In the cvont that Leader ihould take additional Collsteral, or enter knto other socrity sgroements, mortgages, pusrentyes, assigrmnents, or sinailar
o il

ummm—u—-hm 00T
: Pamdsls .
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documents with respect fo the Obligations, or shonld Leador entor fnto nﬂnu&mwﬂmhoﬂumdw
Debtor, such agreements shall not discharge this Agrosment, which shall by constroed sz comsulstive and continuing end not altomative sd

The socurity interest (and pledgd and assignment as ) Boreby granted and off of the terma end provisions ef this Agreament shall bo
doemed a continuing sgrooment and shal) continue fn full foros sud affect until the Obligations wre peid in fhil. Any such rovocetion or
hmhd-lhﬂnb‘hcluiwlfupwmhtwuﬁuwul-ﬁthlﬂﬂuﬂdﬂh-wwwdh
any tranmctions eniered Into or rights créeted or lisbilitics fncurred or wsising prior %o such rovocstion or tormination, a8 to which this
- Agrozment ‘shall be troly eperative until same sre repaid and dischafged b full. Unless otberwise required by spplicablo law, Lender sball bo
under no obligation to lssis & termination stitoment or similar documient unlees Debtor requests same in writing, and providing further, that al}
mmmmuwhmmmmnumnmmmwmwmw

mormwm.mwhwmmmhm»ﬂuhm
wmmmum purss any othor remedles within Londer's power boftwe being entitled to oxerchs ity remodics

mmuuwuwhmwnmdmumuhwwwmu
mwﬁulhwmmdwmmmmumwumm
notwithstanding eny stay, modification, discharge, or extonsion of Obligor’s Obligation srising by virtus of Debtor's lnsolvency, hirmlr
yoorganization, whether beourring with or without Lendor's oomseint.

NOTICES. Any nwtice or demand gives by Lender to Obliger or Debtor in connoction with this Agroement, the Collstersd, uhm
shall be decmed given snd offective upon doposit in the United States mall, postage propaid, addressed to Obligor or Debtor of the address
designated at the beginming of this Agreament, or saoch other address as Obligor or Débtor may provide %o Londer in writing from time to time
for sach purposes. Actual notics to Obligor or Debtor shall alwalys be effective no aatter how such notice s given o peceived.
WAIVERS. Debior walves aotice of Londer’s sccoplance of this Agrocament, defenscs besed on muretyship, md to the fhilost extent permitted by
law, any dofonse wrising as & result of axy election by Lender under the Bankrupicy Cotle and the Uniform Gommercid Code, Detadr snd any
maker, endorsey, gusrator, surety, third-party pledgor, ind othor party. exeouting this Agreesnent 6iat is lable In sny capacity wiik respect to the
Obligations hercby waive mmam»m notice of accelontion, notice of nonpayment, présentment, profest, notics of
wmwmmmm,
WAIVER OF JURY TRIAL. Al parties to this Agresment bereby waive o the fullest extent permitted by law any right to trial by fury
with respect to Al disputes, whthor i coptiwet, tort, or othevwise, srishe) out of, kr-ceumertion with, related to, or lncldents) to the
mmmuﬁwuwwwmmnmmummuww
im comnection borewith er the trizsactions related Berete,
JOINT AND SKVERAL LIABILITY, UﬁbAmhw'h'meM It I3 imdosstood and agreed that cach soely Party
to this Agreement shall be Jolmtly and severally bound and fhe word “Obligor” or "Debior” ex tsed Borcln shall bo construcd to be of such
number 28 cirumatances required. :
SEVERABILITY. Whanever possible, cach prpvisica of this Agrooment shall be intedpreted In such nisaner sx. to bo effective snd valid under
applicable Isw; tn, in the event muuwmumn«mmww.mmuu
ineffbctive to the exteat of such or bavalidity snd shall be scvered from the rest of this Agrooment without knvalidating e rommiader
of such provision or the romaining provisions of this Agresment. |
MWALmmﬁWJhMMﬂlmwhmwbmndduﬂMWhl
bo binding on all belra, axeottors, administritors, assigns, and suocomons of Obiigor or Debtor
ABSIGNABILITY. Lendor may mmummuwwqwumdmmﬁw
mmﬂldlwwdh%dhﬂm&ﬂpu“hhmﬁﬂbnﬂ%aﬂ“hm
oiml.oada mewmm&w-wmmukmmmm‘-mhw—ﬂdh

AUTHORIZATIONS, Debior authorizos Louder, mmwwmmmmmummm

: sooumity inderest;

{e)wnma.rdue.eow wm-ynwmmmummnmmmhwu

of Lender’s intorost b Collatera] through failure to obtsin or maintain protection, fflere to olstala or maintain recordutien of as intorest, or

WNNHMlMMNMbWNMNWHMNWW from Debtor nd othors ar fom
Collaters] in Lender's discretion without in say way being required to marchall assets.
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qﬂmu\\nmmhmWhhmd?ﬁﬂwm-ﬂﬂbmﬂh“ﬂhhﬁh
mmmmmwmmhmwmummhwmmu
have no lmiting Impact on the text which follows any partioulsr hesding, Al words usod in this Agreement shall bs construed §0 be of much
ender or number us the chrcwmstances require.
MISCELLANEOUS. Tims i of the casoncs of this Agrecmens, Except as otherwise defined o this Agreement, all terms herein shall have the
mwwumwm-uummhumuwummdmwh
Lender berewnder aro Irevocable sod cunusiative, and niot altarnative or axciusive, and shall be in addition to alf rights, remedics, asid powers
;hmMwhwWWﬁMUHbMMNmMMIMEHMMGM
hlqummmwuummmwmquu -if |t has boretolire or bereaftor excciitod
any loan agreemotit In conjunction with the Agreement, sny between this Agroomont snd sny soch losn agreement shall bo

construed wumdummwhmukmhmumqmm Obligor and
Debitor release Lendor from smy Hability which might otherwise exist for sy wct or omission of Lender related to the collection of mny debt
socured by this Agreentient or the disposal of sy Colleteral, wooopt for the Leader's willil misconduct.
mmmmm-wwau-—mm“uhmm
enforcisg repaymand of a debt are a0t eaforecabld inder Waskingtoa law,

ACKENOWLEDGMENT. mmmbadmmhuwuwwwu
thu‘mp&ﬂydﬁw .

e ﬂbwphmu‘mmbﬁm
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COMMERCIAL LOAN GUARANTY - Columbia State Bank - Seattle CBC #1 Office

GUARANTOR INFORMATION

Timothy J Kennedy Typs of Entity;: Indlvidual

7643 NE Champague Polnt Place State of Residence; Washington

Kirikland, WA 98034

BORROWER INFORMATION

Atiantic Frost Holdinga LLC ' . Type of Business Entity: Limited Liability Company
PO Box 2640 State of Organization/Formation: Delaware

Fall River, MA 02722-2640

Willlsm D Philips Type of Entity; Individual

13301 Manor Stone Dr State of Residence: Maryland

Germantown, MD 20874

NOTICE TO GUARANTOR. Bach undersigned Guarentor is being asked to guarantes all of Borrower's past, prosent and future obligations. It
Borrower does not pay, sny Guarentor may bo required to do so. In addition, any Guarantor may bo required 1o pay collection mxpenses and
costs. Lender oan requlre mny Guerantar to pay without first attempting to collect from the Borrower or any othor Guaraator.

mmmmmccuhmm.mw.;mummmwuuwm«uuwm
Lender 1o extend or continue to extend financial sccommodstions to Berrower, hereby guaraniees to Londer the full and prompt psyment of all
loans, drafts, overdrafts, notes, bills, and all other debts, obligations, and Uabilities of every kind end description, whother now owing or
hereafier arizing out of credit proviously, contemporancously, or heroaltor granted by Lender to Borrower, whether arising from dealings
betwoen Lender and Borvower, or from deslings by which Londer may becoms, in any manner whatsver, & creditor of Borrower. The 'Guarantor
also agrocs to pay all interest, fees, charges, attorney fecs, and collection costs,

This Guaranty la unconditional end absolute, I Is understood thet this Cuaranty shall cover all obligations of Borrower to Loadar, This shall be
amﬁm;tmwmdmnnmhnﬂwbymymmlmwsomwmh whether in the form of cash, property, renewal, or
other consideration.

This is e guaranty of pmyment and not of collection.

JOINT AND SEVERAL LIABILITY. If this Guananty is signed by more than ono person, mhpﬂmhuﬁngaemdlheom
scknowledges thet his or her obligation hereunder shall be joint and scveral, Esch Guarantor expressly suthorizes the Londer to prooeed, In its
sok and absolute discretion, agairist each or any Guarantor, end fusther sgrees that If the Lender proceeds agalnst any one of them, the others
walve any defense of election of remedies and agree to continue to be lisble under the terms of this Guaranty for any amount remaining owing to
Lender from Borrower,

CONSENT, The Guarantor consents to all extensions, rencwals, and modifications made by the Lender for, or on account of, any indcbiedness

" of Borrower to Lender. Lender may proceed directly against Guarantor in the event of any default by Borrower without resorting to sny other

momul&emﬂdﬂm 1o any collateral socurity granted by Borrower to Lender, or the liquidation of any collateral security given
herounder 1o secure this Guaranty. Furthermore, 10 the sxtent permiticd by law, Guarantor hereby agrees and consents that the Lender may from
time to time without notice to Guarantor and without afftcting the lisbility of Guarantor (a) relcase, impair, sell or otherwise dispose of any
sccurity or colluteral, (b) relcase or agree hot to sue any guerantor or surcty, (c) fail to perfect its security intorest in or realize upon eny security
or collateral, (d) fall to realize upon any of the obligations of Borrower or to proceed ageinst Borrower or any guarantor or surety, (¢) renow or
oxtend the time of payment, (f) increrss or docreaso the mtc of interest, (g) sccept additional security or coliateral, (h) determine the allocation
and application of payments and credits and accopt partial payments, (i) determine what, if enything, may a1 any tlme be done with referencs to
any socurity or collateral, and (j) sottle or compromiss the amount duc or owing or clalimed to be due or owing Fom sny Borrowor, gusrantor or
surety, whld:mﬂmmlwmnprmialhllnﬂam&nmdaﬂpdslilﬁmymmMlmoﬂhomteedobﬂgauoumﬂw
extent permitted by law, Guarantor expressly consents to and waives notice of all of the above,

REPRESENTATIONS, Guarantoy acknowicdges and agrees that Lender (a) has not made any reprosentations or wamantics with respect to, (b)
does not assume any responsibility to Guerantor for, and (c) has no duty 1o provide information to the undersignod regarding, the enforceability
of any of the indcbicdness or the financiel condition of any Borrower or any other guaranior, Guarantor has indepondently determined the

o soRplancerym ara_tory
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creditworthiness of Borrower aud the enforceabllity of the obligations of Borrawer to Leader and uatll such obligations are paid in full in
accordance with this Guarsnty, Guarantor will independently and without reliance on Lender continue to make such determinations.

GENERAL WAIVERS., Guarantor hereby waives notice of acceptance of this Guaranty, all notices hereunder, and all notices of demand,
prescatment, notice of dizhonor, Intention to accelerate, acoeleration, notice of any adverse Information which Lender may have, and all notices
of protest, default, and nonpayment. Gusranior waives all defeases of surctyship. Quarantor walves any defense that could be asserted by
Bomower, including deficnses arising out of fallure of consideration, breach of wasranty, fraud, payment, statute of frauds, bankruptcy, lack of
capacity, statuic of limitations, lender Hability, uncnforcosbllity of any loan document, accord and sstisfaction, or usury,

SURVIVAL. This Quaranty shall be binding upon Gusrantor, Guarantor's heirs, successors, and estate representatives, unti] all soch
indebtedness shall be fully pald to Lender,

EXERCISE OF LENDER'S RIGHTS, Any delay or fallure of the Leader in exercising any of Its rights under this Guaranty does not operte
as a walver of the Lender's ability to exercise all of its rights. The Lender may choose to partially exercise rights under this Guaranty, but that
docs not prevent the Lender from fully exercising these rights,

J\BHGNABM\'.MOWIWM tnure to the benedlt of the Lender and its successors and assigns, including every holder of sny of the
indebtedness hiere guarenteed. In the event that any person other than the Lender shall become a holder of aay of the Indebtedness, the reference
to the Lender shall be construed to refer to each such holder.

RIGHT OF SETOFF. To the extent permitted by law, Guarantor gives Leader the right to sctoff any of Guarantor’s money ar property which
may be in Lender's posscasion ngainst any amount owed under this Guaranty. This right of setoff does not extend to any Keogh account, IRA, or
simllar tax dcferred deposit. Purther, the Lender shall have -available all remedics under spplicable state and federal laws, including the
gamishment of wages, to the cxtent permitted by law.

WAIVER OF JURY TRIAL. AR parties to thls Guaranty knowlugly and voluntarily walve, to the fullest extent permitted by law, all
rights to trisl by Jury with respect to any dispute, whether ln contract, tart, or etherwise, between Guarantor asd Lender arlslig out of,
in connection with, related to, or Incidestal to the relationship established In connection with this Guaranty or made pursuaat to sny
other mote or other Instrument, decument, or sgreement axecuted or delivered by Borrowsr or Guarantor |n connection with this
Guaranty or tha related transactiony, . T

SEVERABILITY. If a court of competent jurisdiction determines sny term or provision of this Guaranty is lavalid or prohiblted by spplicable
law, that term or provision will be ineffective, bui only to the extent required to make it lawflsl. Any term or provision that has been determined
to be Invalid or probibited will be severed from the rest of this Guaranty without invalidating the remainder of the provisions of this Gusranty.

GOVERNING LAW. This Gueranty will be govemed by and construed in accordance with the laws of the state of Washinglon except to the
extent thet federal law controls.

HEADINGS AND GENDER. The headings in this Guaranty arc for convenience in identifying subject matter, The headings have no limiting
effect on the text that follows any pafticutar heading. All words used in this Guaranty are read to be of whatever gender or number Is appropriate
under the circumstancas.

Ommbmmtmhwmlunmwhmmm,mad&wuhﬂurm
enforcing repayment of s debt are not cuforceable under Washingtos law.

ADDITIONAL PROVISIONS. Guarantor agrees to furnish Lender with the followlng:

Annus] Personsl Fluanclal Stutements. A soow ma avallable, within ninsty (90) days of the one yesr asulversary of the previous
personal financial statements in fils, Guarantor's personal financisl statement, prepared by Guarantor in form satisfactory to Lender.

Tux Returns. "Amnuslly, due upon completion but sot later than November Ist of each year, Federal and other gwmuul.u:
returss, prepared by a Certified Public acconutaut In » form satisfactory to Lender.

Maritsl Community Boand by Agreement. By executing this Guaranty, Guarantor acknowledges and agrees that the extension of credit
by Lender to Borrewer coastitutes a benefit to the marital commuaity, and that Guarantor's Uability to Lendar under the termy of this
Guaraaty extends to and Includes Guarantor's marital community.

ACKNOWLEDGMENT. This Guarenty s frecly and voluntarily given to the Lender by Guamntor, without duress or cogreion, and afier
Guarantor has either consultsd with legal counsel or has been given en opportunity to do 5o, and Guarantor has fully and carcfully read and
understands all of the termy and provisions of the Guaranty. '

By gjgning this Guaranty, Guarantor acknowledges re: understandiag, and agreeiag to all its provisions,
/%A ‘(',{1»:;;/r 07
I 4 Date

‘Fifwothy J Kennedy
Individually
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UCC FINANCING STATEMEN AMENDMENT

DELANARE DEPARTMENT OF BTATE
U.C.C. FILING SECTION
FILED 02:33 PM 03/26/2010
INITIAL FILING 2470 3
1 ANENDMENT 2010 1053356
8RV: 100322906

L A o e e T S s
16, SNTIAL FINANGING STATEMENT FILE & I‘: THe PRANGING STAYELIeNT HUENDUENT
B292€I0 3 D o by ed Hor recon] ot recorded) in the
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EN m:rfn Biscyivanass o e u—mwmﬁmnmmdhmmmwmmb
s 408 provided by .

4.] |ABBIGNMENT (g or paatialh: (v niame of nesignog n Bem 7 of Tt ané addreen ol mesigrve In kam T; #nd steo give neme of sssignot n e B,

6. AMENDMENT (PARTY INFORMATION}: This Anendment afiects | [Dettor ot | | Secwsd Pacty of ot Ghock oy com of these oo baes.
Also check 00 of e folowing tve bows p0d provide spprpiais infosnation bn lisws § aadhor 7.

ﬁ
8. AMENOMENT (COLLATERAL CHANGEY): check onir gng bux.
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2. NAME of SECURED PARTY o RECORD AUTHORIZING THIS AMENDMENT
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UCC FINANCING STATEMENT AMENDMENT

DETARARE DEPARTMENY OF STATE
U.C.C. FILING SECTION
FILED 04:3]1 PM 06/2’42009
INITIAL YILING § 5292470 3
-—I AMENDMENT 2009 2080030
ERV: 090658435

L:mmnm | _I

e e s e o P T T s  E
15 DITIAL FNANCING STATEMENT FLE ¢
5202470 3 nhhﬂhﬂlwmhﬂ
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UCC FINANCING STATEMENT
FOLLOW |
NAME & PHONE OF CONTAGT AT FILER fopionel] DELARARS DEPARIMENT OF STATE
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UCC FINANCING STATEMENTADDENDUM - COLLATERAL

;m_uggw%mmwmv
9. NAME OF FIRST DEBTOH (%a or 1b) ON RELATED RNANCING BTATEMENT
R

ATIANTIC FROST ROIDINCS LI °

A e —

This FINANCING STATENENY covers the following collwteral
ATLANTIC ¥YROST !omcm NUMBER 282733) , TOGETHER WITH ALL THE ENGINES,

BOILERS, Y, BOWSPRITS, BAILS
nmtmw;s BOATS, ANCHORS, CHAIRS, TACKLE, APPAREL, FURNITURE, FITTINGS,
SoubS ,  DiDE U%xémm AND ALL OTHER
mi-; § mﬁ APPERTATNING AND BELONGING, AND ALL ADDITIONS AND
IMPROVEMENTS ; WHE
FOREGOING IS OWNED NOW TRED LATER; :%r.:. ACCESBIONS, ADDITIONS,

REPLRACEMENTS, AND SUBSTITUTI RELATING
ANY OF THE FOREGOING; ALL RECORDS OF ANY KIND RELATING TO ANY OF THE '!‘URZGOIN'G,

ALl PROCEEDS RELATING TO ANY OF
THE FOREGOING (INCLUDING INSURANCE, GENERAL INTANGIBLES ARD OTHER ACCOUNTS

FROCEEDS)




2 1 —

718 2ND AVENUE, SUITE 600
4, This FMANCING STATEMENT oovers the laliowing colisterst
ATLANTIC FROST (Officlal Number 282733), together with all the engines, bollers,

: replasaments,
wcmmwmo!hm amumwmwmyummam relating to any of the
| foregolng (ncheding insurance, general intangiiss and sccounts procesds).

5. ALYERNATIVE DESIGNATION LESSEEN ESSOR BAILEE/BALOR AG. LIEN KONUCT
. Al Dufstors | | Debiar 1 | | Deblor 2
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ucc FINANOING STATEMENT ADDENDUM
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THIS LOAN PURCHASE AND ASSIGNMENT AGREEMENT (*Agreement™)
is entered into this 4% day of August, 2011, by and among COLUMBIA STATE BANK, a
Washington state banking corporation (the “Benk”™), es Seller, COLUMBIA ASSET
RECOVERY GROUP LLC, a Washington limited liability company d/b/a Atlantic Frost Asset
Recovery (“NEWCO™), as Purchaser, and Timothy J. Kennedy, an individual (“Kennedy™).

Recjtaly

A, Pursnsnt to a Business Loan Agrecment dated as of June 1, 2009, the
Bank, as lender, extonded a $1,000,000 [ine of credit to Atlantic Frost Holdings LLC, a Delaware
Hmited liability company (“AFH"), and William D, Phillips, an individual (“Phillips"), a8 co-
borrowers, under Loan Number 906002177 (hersinafter, the “Loan™). The Losn was the lastof a
series of rencwals and restatements of a line of credit originally extended by the Bank to AFH in

June of 2005,

B. The indebtedness of AFH and Phillips to the Bank for the Loan is
evidenced, In part, by a Commercial Line of Credit Agreement and Note, elso dated as of June 1,
2009.

C. The Commercial Line of Credit Agreement and Note recites that the Loan
is secured, in part, by a Commercial Security Agreement, also dated as of June 1, 2009. AUCC
financing statement relating to the Commercial Security Agreoment and predecessor scourity
agrecments was filed with the Delaware Scoretary of State, UCC Filing Section under Initial
Filing No. 5292470, which was subscquently amended by Amendment Filing Nos. 2009
2080080 and 2010 1053556. .

D. The Commergial Lino of Credit Agreement and Note also recites that the
Loan is secured, in part, by a Preferred Mortgage dated as of June 29, 2005 egainst the vessel
ATLANTIC FROST, Official Number 282733. The Preferred Mortgage was amended by
emendments dated September 14, 2005 and August 16, 2006. The Preferred Mortgage was filed
with the Vessel Documentation Office of the United States Coast Guard on July 5, 2005 at 10:41

a.m. in Batch 387509 as Document JD 3955489. The September 14, 2005 amendment was filed
on September 29, 2005 at 10:50 a.m. in Batch 414373 as Document ID 4328084. The August

16, 2006 amendment was filed on September 1, 2006 at 10:40 eam, in Batch 530353 as
Document ID 5993214, g
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E.  Pursuant to a Commercial Loan Guaranty also dated as of June 1, 2009,
Kennedy unconditionally guaranteed all of AFH’s and Phillips’ obligations to the Bank under the
Loan. .

F. Pursuant to a Change in Texrms Agreement dated as of June 1, 2010, the
original June 1, 2010 maturity date of the Loan was extended to September 1, 2010,

G.  Phillips died in a plane crash on August 10, 2010,

H. Pursuant to an Extension Agrecment dated as of October 22, 2010, the
maturity date of the Loan was further extended to January 1, 2011.

I Pursuant to en Additional Extension Agreement dated as of January 21,
2011, the maturity date of the Loan was further extended to April 1, 2011,

J. The Loan is now In default, by virtue of the co-borrowers’ failure to repay
the Loan by the extended maturity date of April 1, 2011.

K. Through August 1, 2011, the Bank has verified the following amounts are
due and owing the Bank under the Loan: '

Outstanding Principal: $ 928,000.00
Accrued Interest: $ 37,64845
Legal Focs and Bxpenses: $ 60,423.61

Total through 8/1/11: $1,026,071.94

Interest continues to accrue on the Loan from August 1, 2011 forward at the per diem rate of
$270.66 per day, and the Bank may incur additional legal fees and expenses in connection with
the Loan prior to closing of the transaction contemplated by this Agrecment,

L. In2004, the Bank agreed to co-guaranty a portion of  loan made by
Eksportfinans ASA (the “Eksportfinans Loan™) to Atlantic Frost Seafoods LLC (“AFS™), an
affiliate of AFH, to finance AFS’ purchase of certain seafood processing and packaging

.equipment from First Process AS, Norway. In conneotion with that guaranty, the Bank entered

into a Cooperation Agrecment dated November 30, 2004 (the “Cooperation Agreement”) with
the other co-guarantor of the Eksportfinens Loan, Garanti-Instituttet for Eksporfinans (“GIEK™).

M.  The Bank has made demand on Kennedy for payment of the amounts
owing under the Loan pursuant to the Commercial Loan Guaranty. Kennedy has instead
proposed to purchase the Loan through a new entity he has established for that purpose,
NEWCO.

3199303.1



N.  Tho Bank has agreed to sell, and NEWCO has agreed to purchase, the
Loan on the terms and conditions set forth below,

Terms aod Conditions
IT IS HEREBY AGREED:

1. Subjoct to the terms and conditions of this Agreement, the Bank hercby
agrees to sell without warranty of any kind, and NEWCO heroby agrees to purchass, the entirety
of the Loan, including tho Bank’s interest as lender under the Business Loan Agreement, tho
Commercial Lino of Credit Agreement and Nots, the Commercial Loan Guaranty and the
Commercial Security Agreement, all dated as of June 1, 2009, and the Preferred Mortgage, dated
June 29, 2005, as amended (collootively, the “Loan Documents™),

2, As the purchase price for the Loan, NEWCO ghall pay to the Bank at
closing the total sum of One Milllon Twenty Six Thousand Seventy One and 94/100 Dollars
($1,026,071.94), plus an amomnt equal to additional interest accrued and any additionat legal fees
and expenses incurred in connection with the Loan from August 1, 2011 through the date of
closing. The purchese price will be fanded by a loan from Bank to Kennedy, the proceeds of
which Kennedy will loan to NEWCO.

3. Subject to the texrms and conditions of this Agreement, the Bank also

- hereby agrees to assign to NEWCO all of the Bank’s inferest, rights and obligations under the
Cooperation Agreement, and NEWCO hereby agrees to assume and be bound by the
Cooperation Agreement and to perform any and all obligations of the Bank thercunder.
NEWCO and Kennedy further sgree to defend, indenmify and hold the Bank haemless from any
and all claims, liabilities, obligations or expenses of any kind arising under or relating to the

_ Cooperation Agreement, including without limitation any olaim by GIEK thereunder. The
obligations of NEWCO and Kennedy under this paragraph 3 shall survive the closing of this

Agrecment.

4. Withm:tlinﬂﬁngthcprwﬁhmofpangmph3oftbismmt,
NEWCO and Kenmedy also agree to defend, indenmify and hold the Bank harmless from any
and all claims, demands, liabilitics, obligations or expenses of any kind arising out of or relating
to the Loan, any efforts to enforce the Loan, or the F/V ATLANTIC FROST, except claims,
demands, liabilities, obligations or expenses attributable to the gross negligence or willful
misconduct of the Bank., The obligations of NEWCO and Kennedy under this paragraph 4 shall
also survive the closing of this Agreement.

3199303.1



5. Atclosing, the Bank shall deliver to NEWCO the following documents:

a. An original Assignment of Loan in the form attached hereto es Exhibit
A, duly executed by an authorized officer of the Bank;

b. An original Assignment of Preferred Mortgage in the form attached
hereto as Exhibit B, duly exccuted by an authorized officer of the

Bank;

¢. An original Assignment and Assumption of Cooperation Agreement in
the form attached hereto as Exhibit C, duly executed by an authorized
officer of the Bank;

d. Copies of the Loan Documents;

¢. A ledger history of the Loan reflecting the principal and interost the
Bank contends are duo and owing under the Loan through the date of
this Agreement, as set forth in Recital K above; and

f. A copy of the Cooperation Agreemeont.

6. At olosing, NEWCO shall deliver to the Bank an original Assignment and
Assumption of Cooperation Agreement in the form atteched hereto as Exhibit C, duly exccutsd
by an euthorized member of NEWCO.

7. Theclosing of the transaction contcmplated by this Agroement shall take
place in the offices of the Bank by no later than August 12, 2011,

8. Should NEWCO require further information or cooperation from the Bank
in connection with its subsequent efforts to collect the Loan, the Bank shall reasonably provide
such information or cooperation, provided that nothing herein shall be interpreted to require the
Bank to disclose any information or documents with respect to which the Bank may owe a duty
to preserve the confidentiality of the same pursuant to any financial privacy laws or other
applicable laws,

9. NEWCO and Kennedy hereby acknowledge that the Bank’s verification of
the amount of principal, interest, and legal fees and expenses duo and owing to the Bank in
connection with the Loan is provided solely to facilitate NEWCO's collection of the Loan from
AFH and/or the Estate of Phillips. Such verification is made without wamrenty from or recourse
to Bank and is not jutended to establish any besis for liability on the part of the Bank to
NEWCQ, Kennedy, or any other person or catity.

' 4
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10.  This Agreement shall be govemed and construed by the laws of the State
of Washington.

11.  This Agreement contains the entire agreement between the Bank,
NEWCO, and Kennedy regarding the matters get forth herein. No party has entered into this
Agreement based on any representation or consideration not stated in this Agreement, No
change, modification or amendment of this Agreement shall be valid or binding, unless such
change, modification or amendment is in writing and signed by the person(s) against whom the
same is sought to be enforced.

12.  Inthe event of any controversy, claim or dispute erising out of, or relating
to, this Agreement or the method or manner of the performance thereof or the breach thereof,
should any perty file suit In order to enforce the terms of this Agreement, the provailing party in
such suit shall be entitied to recover, in addition to any other relief, a reasonable sum for sttomeys’
feos, costs and Etigation expenses. If neither party wholly prevails, the party that substantially
prevails shall bo avwarded a reasonable sum for attorneys* fees, costs and litigation expenses.

13.  All texms and provisions of this Agreement have been expressly
negotiated by Bank, NEWCO, and Kennedy, and each of the foregoing has had ampls
opportunity to consult with their respective legal counscl conceming the form and content of this
Agrecmont. The rule of construction to the effect that any ambiguities are to be resolved against
the drafting party shall not be employed in tho construction or interpretation of this Agreement or
any doouments related hereto.

‘ DATED as of the date set forth above,
SELLER: PURCHASER:
COLUMBIA STATE BANK COLUMBIA ASSET RECOVERY GROUP
LLC
By:w.% By: % W
Printed Name: Barbara A? Prh:!dem:]hothyJ.KmW
It Vice - A2psSiclent- Its: Sole Member
KENNEDY:
Timothy J. Kamwdy

3199303.1



1. Assignment. Fumm»mmwmnmma
Washington state benking corporation (“Assignor™”), hereby easigns, tranafers, conveys and
_ delegates to Colnmbia Asset Recovery Group LLC, 8 Washington limited Hability company
(“Aszsignee™), all of Assignor’s interest, rights, obligations, duties, and Babilities of sy kind
under that certain Cooperation Agreement dated November 30, 2004 botween Azaignor and
Garanti-Institottet for Bksportfinans, & copy of which is attached hereto,

2. Assumption. Assigneo bereby accepts the assignment set forth in Section
1 above, and hersby assumes and agrees to be bound by the Cooperation Agreement and to fully
perform and discharge all of Assignor's obligations, duties and liabilities thercunder, Assignes

hercby agrees to indemnify, defend, and hold Assignor harmiess from and against any and all
claims, fozses, Habilities, costs, and expenses, including reasonable ettorneys® fees, exsing

3. Connterparts, This Assignment and Assemption may be executed in
cach of which when so executed will be desned an original and all of which when

taken together constitute one and the same agreement.

4. Attoreys’ Fees. In tho ovent of any litigation brought to enforoe or

interpret ar otherwise arising ovt of fiis Assignment and Assemption, the
prevailing party shall be eatitled to an eward of its reasonable attorneys’ focs and

5. Qoveming Law. This Assignment and Assumption shell be governed by
end construed in accordance with the Laws of the State of Washington without regard to

conflicts-of-lawe principles,

IN WITNESS WHEREOF, Assignor and Assigneo bave executed this
Assignment and Assumption to be effective as ofme4*duyomngm,zou

ASSIGNOR: ’ ASSIGNEE;

Columbia State Bank | Columbia Asset W

: . By:
Printed Name: Bmm’g%::” Printed Name: Timothy J. Keonedy/

Its: e - Frrsidless?— Its; Sole Member
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AFFIDAVIT

STATE OF WASHINGTON )
) ss

COUNTY OFPIERCE )

BARBARA A. HEGSTROM, being first duly sworn upon oath, deposes and states as
1. 1 &m a Vice President and Special Credits-Officer of Columbia State Bank, a
‘Washington state banking corporation (the “Bank™). Iam over the age of 18 and otherwise

compotent to testify, 1 make this affidavit on the basis of my. personal knowledgownd/or my
reﬁwofﬂnbmhuuneuﬂmfﬁoﬁmk,mdmuﬂnizdhdommbdnlfofﬂ!nm

2. Pursuant to 8 Business Loan Agreement dated as of June 1, 2009, the Bank, as
londer, extended a $1,000,000 line of credit to Atlantic Frost Holdings LLC, a Delaware limited
Hability company ("AFH'"), end Willism D, Fhillips, an individual (“Phillips™), as co-borowers,
under Loan Number 906002177 (hereinafier, the “Loan”). The Loan was the last of a series of
reviewals and restaternents of a line of oredit originally extended by the Bank to AFH in June of

200s.

3. The indebtedness of AFH and Phillips fo the Bank for the Loan is evidenced, in
part, by a Commercial Line of Credit Agreement end Note, also daied as of June 1, 2009,

4.  Tho Commercis] Line of Credit Agreement and Noto recitos that the Loan is
secured, in part, by a Commercial Security Agreement, also dated as of June 1, 2009. A UCC
financing statenent relating fo the Commercial Scourity Agreement and predecessar security
agreements was filed with the Delaware Secretary of State, UCC Filing Scotion under Initial
Filing No, 5292470, which was subsequently amended by Amendment Filing Nos, 2009
2080080 and 2010 1053556, "

s. The Cotmmercial Line of Credit Agreement and Note also recites that the Loan is
secured, in part, by a Preferred Mortgage dated as of June 29, 2005 against the vessel .
ATLANTIC FROST, Official Number 282733. The Prefemred Mortgage was amended by
amendments dated September 14, 2005 and August 16, 2006. The Preferred Mortgage was filed

- with the Vessel Documsatation Office of the United States Coast Guard on July 5, 2005 at 10:41

aum. in Batch 387509 as Document ID 3955489, Tho September 14, 2005 amendment was filed
on September 29, 2005 at 10:50 a.m. in Batch 414373 as Documexnt ID 4328084, The August

-1-



16, 2006 smendment was filed on September 1, 2006 at 10:40 a.m. in Batch 530353 as
Document ID 5993214,

6, Pursuant to & Commercial Lozn Guaranty also dated as of June 1, 2009, Timothy
J. Kennedy (“Kennedy™) unconditionally gnaranteed all of AFH’s and Phillips” obligations to the
Bank under the Loen.

7. Pursuant to a Change in Terms Agroement dated as of June 1, 2010, the original
June 1, 2010 maturity dats of the Loan was extended to September 1, 2010,

8, Phillips died in a plane ctash on Augost 10, 2010.

9 Pursuant to an Extension Agresment dated as of October 22, 2010, the maturity
date of the Loan was forther extended to Jamuary 1, 2011,

10.  Pursuant to an Additional Extension Agreement dated as of Janmary 21, 2011, the
maturity date of ths Loan was further extended to April 1, 2011.

. 1. ThoLom is now in defimlt, by virtuo of tho co-borrowers® failure to repay the
Loan by fhe extzaded matuity date of Apei 1, 2011.

12.  Asan mufhorized officer of the Bank,  can verify that through Augnst 1, 2011, the
following amounts are due and owing the Bank under the Losu:

Outstanding Principal: $ 928,000.00
Apcrued Interest: § 3764833
Legal Fees and Expenses: $§ 60,423.61

Total through 8/1/11: $1,026,071.94

Interest continucs to accrue on the Loan from August 1, 2011 forward at the per diem rate of

- $270.66 per day.

13.  Attached as Bxhibit A is 8 truo and correct oopy of fhe ledger histary on tho Loan
reflecting the outstanding principal balance and accrued interest doo and owing the Bank under
the Loan through August 1, 2011, This ledger also reflects some, but not all, of the $60,423.61
in legal fees and expenses incurred by the Bank in commection with the Loan, s the Bank’s
policy is to post such foea and expenses to fhis ledger only once a loan i assigned to the special
credits department of the Bank. The ledger also does not reflect $11,427.50 for legal services

2-
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rendered and exponses incurred during the month of July, 2011, included in the total above, but

not yet invoiced and paid.
;é&at &. ABay
Barbara A. Hegstrom §

SUBSCRIBED AND SWORN to before me this 4% day of August, 2011.

"g.' ‘,pww';‘ﬁ 3 (Signature of Notary)
{ U 5 Notary Public in snd_for fho Stato of
UJ:' - Washington, residing at .
Qro;" S My Commission expires
m .
3-



Rihibit A
Loan Ledger History
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Columbia Bank Note
Interest Calculations Updating
Barbara Hergstrom Affidavit.
Balance Owing per Hergstrom Affidavit Verifying Balance Owed $ 1,026,071.94

Verified Balance Date of Barbara Hergstrom Affidavit 8/1/2011

Hearing Date; July 12, 2012 7M12/2012
Number of Days 346.00
Per diem 270.66
Additional Interest Accrual $ 93,648.36
Total Obligation Owing with Updated Interest. $ 1,119,720.30
Attorney Fees to be determined

Costs to be determined
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From: Bloodworth, Brad

Sent: Monday, October 01, 2012 5:02 PM
To: Gryce, Julie; Hinrichs, Diane
Subject: FW: Columbia Asset v. Kelly
FYI.

From: Bloodworth, Brad

Sent: Thursday, September 27, 2012 1:44 PM
To: Sean J. Bellew (bellews@ballardspahr.com)
Subject: Columbia Asset v. Kelly

Sean,

I understand that Columbia Asset noticed an appeal in Washington. Would Columbia Asset be willing
to agree to a stay in Maryland pending resolution of the appeal in Washington? It seems to make sense
considering the claims are identical.

Regards,
Brad

Brad Bloodworth
Of Counsel

T +1 202.798.4537
F +1 202.798.5537
M +1 202,617.0347
E brad.bloodworth@dlapiper.com

-

DLA Piper LLp (Us)

500 Eighth Street, NW
Washington, DC 20004
Unlted States
www.dlaplper.com

file:///C:/Users/mr31109/AppData/Local/Microsoft/ Windows/Temporary%20Internet%20... 10/3/2012




EXHIBIT C



Case 8:12-cv-03191-PJM Document 17 Filed 11/20/12 Page 1 of 6

IN THE UNITED STATED DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

COLUMBIA ASSET RECOVERY
GROUP, LLC, a Washington Limited
Liability Corporation,

Plaintiff, Civil No. PJM 12-cv-3191

)

)

)

)

)

)

V. )
)
JOSEPH R. KELLY, as the Successor )
Personal Representative of )
THE ESTATE )
OF WILLIAM D. PHILLIPS, )
)

)

Defendant.

DEFENDANT THE ESTATE OF WILLIAM D. PHILLIPS’
MOTION TO STAY THE PROCEEDINGS'

Defendant the Estate of William D. Phillips (the “Phillips Estate), through undersigned
counsel, hereby respectfully moves this Court to stay the proceedings pending the outcome of the
litigation and appeal of a first-filed claim, identical to the claim here, in Washington.

I. INTRODUCTION

Plaintiff Columbia Asset Recovery Group, LLC (“Columbia Asset”) previously filed an
identical claim in King County Washington. It was dismissed for lack of jurisdiction. The
dismissal involved the merits of the case. In dismissing the complaint, the King County court
implicitly found that Columbia Asset’s founder, through Columbia Asset, fulfilled his guaranty

of the AFH Loan at issue by way of the Loan Purchase Agreement at issue, thereby fully

' The Defendant the Estate of William D. Phillips’ Motion to Stay the Proceedings was originally filed on October 3,
2012, in the Circuit Court for Montgomery County, and was submitted to this Court as part of Exhibit A to Docket
Entry No. 11. The case caption has been re-styled to indicate the District Court for the District of Maryland. Other
than the re-styled case caption, the current Motion to Stay the Proceedings is identical to the one filed in
Montgomery County Circuit Court on October 3, 2012.

EAST\53446373.1



Case 8:12-cv-03191-PJM Document 17 Filed 11/20/12 Page 2 of 6

discharging the AFH Loan Agreement at issue and all obligations arising thereunder. The King
County court also implicitly found that Columbia Asset’s founder was an alter ego of Columbia
Asset. Thus, the King County dismissal affects the merits of the claim. Columbia Asset has
noticed appeal of the dismissal. This Court should abstain from exercising its jurisdiction to
avoid conflicting and perhaps inconsistent rulings, since determination of the appeal in
Washington affects the issues here.

1L BACKGROUND FACTS

On March 15, 2012, Columbia Asset filed in the Superior Court of King County
Washington a complaint nearly identical to the instant Complaint.> (See King County Compl.,
Ex. A to Bloodworth Decl.) The King County court dismissed the complaint for lack of
jurisdiction.3 (See Dismissal Order, July 16, 2012, Ex. B to Bloodworth Decl.; Dismissal Order,
Sept. S5, 2012, Ex. C to Bloodworth Decl.) The dismissal involved the merits of the case. In
dismissing the complaint, the King County court implicitly found that Timothy Kennedy,
through Columbia Asset, fulfilled his guaranty of the AFH Loan at issue by way of the Loan
Purchase Agreement at issue, thereby fully discharging the AFH Loan Agreement at issue and all
obligations arising thereunder. (See Dismissal Motion, Ex. D to Bloodworth Decl.; Dismissal

Opp’n, Ex. E to Bloodworth Decl.; Dismissal Reply, Ex. F to Bloodworth Decl.) The King

? Columbia Asset’s sole founding member, Timothy Kennedy had previously filed a similar claim in the Western
District of Washington and Delaware Chancery Court. (See Count XIX of W.D. Wash Compl, Ex. G to
Bloodworth Decl.; Counterclaim Count XI of Del. Ch. Answer, Affirmative Defenses & Countercls., Ex. H to
Bloodworth Decl.) The Western District of Washington complaint was dismissed for lack of jurisdiction. Summary
Judgment was entered in favor of the Phillips Estate in Delaware Chancery Court because the claim was time-
barred.

? Columbia Asset moved for reconsideration of the King County court’s initial dismissal. Upon reconsideration, the
court changed the dismissal from with prejudice to without prejudice. While Columbia Asset was seeking
reconsideration in Washington, Mr. Kennedy was contending in Delaware that “it has been determined that
Maryland state court is the appropriate forum for [Columbia Asset] to assert its claim against Plaintiff to collect
under the note.” (See Columbia Asset’s Reply in Support of its Mot. for Summ. J., at 2, 4, Ex I to Bloodworth
Decl.)

EAST\53446373.1 2



Case 8:12-cv-03191-PJM Document 17 Filed 11/20/12 Page 3 of 6

County court implicitly found that Mr. Kennedy, who founded and managed Columbia Asset,
was an alter-ego of Columbia Asset. (/d.)

On September 6, 2012, Columbia Asset filed the instant Complaint. Three weeks later,
on September 26, 2012, Columbia Asset noticed an appeal of the King County court’s dismissal.
(See Notice of Appeal, Ex. J to Bloodworth Decl.) Thereafter, on October 2, 2012, Columbia
Asset served the Phillips Estate with instant Complaint.

The Phillips Estate’s counsel asked Columbia Asset’s counsel whether Columbia Asset
would agree to a stay in Maryland pending resolution of the appeal in Washington. (See E-mail
from Brad Bloodworth to Sean Bellew (Sept. 27, 2012), Ex. K to Bloodworth Decl.) On October
2, 2012, Columbia Asset’s counsel informed counsel for the Phillips Estate that Columbia Asset
would not agree to a stay in Maryland pending resolution of the appeal in Washington.

III. AUTHORITY AND ARGUMENT

Whether to grant or deny a stay of proceedings is a matter within the discretion of the
trial court, and only will be disturbed if the discretion is abused. Bechamps v. 1190 Augustine
Herman, LC, 202 Md. App. 455, 460 (Md. Ct. Spec. App. 2011) (citing Vaughn v. Vaughn, 146
Md. App. 264, 279 (Md. Ct. Spec. App. 2002); see also Dodson v. Temple Hill Baptist Church,
Inc., 254 Md. 541, 546 (1969) and Waters v. Smith, 27 Md. App. 642, 652-53 (1975), aff’d, 277
Md. 189 (1976)).

It long has been held that when two courts have concurrent jurisdiction over the same
subject matter, and the actions are materially the same, the court in which suit first was
commenced should retain the case and another court should abstain from exercising its
jurisdiction and interfering with the first proceeding. See Vaughn v. Vaughn, 146 Md. App. 264,
279 (Md. Ct. Spec. App. 2002) (citing State v. 91st Street Joint Venture, 330 Md. 620, 628

(1992) and Wright v. Williams, 93 Md. 66 (1901)).

EAST\53446373.1 3
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“The objective of [this] rule, [is] to avoid conflicting and perhaps irreconcilable rulings in
two cases addressing the same or overlapping issues . . . [and] in a proper case a court may stay
proceedings before it pending the determination of another proceeding that may affect the issues
raised.” See Vaughn v. Vaughn, 146 Md. App. 264, 279 (Md. Ct. Spec. App. 2002) (citing
Coppage v. Orlove, 262 Md. 665, 666-67 (1971), which held that because it was “conceivable
that as a result of the earlier action [pending between the parties] the debt sued upon m[ight] be
satisfied ... in the interest of justice and orderly judicial processes this cause should have been
stayed pending the conclusion of the earlier” action); see also Dodson, 254 Md. at 546; Restivo
v. Princeton Constr. Co., 223 Md. 516, 521 (1960); and Resnick v. Kaplan, 49 Md. App. 499,
512 (1981)).

Columbia Asset seeks appellate review of the King County court’s dismissal of a first-
filed claim identical to the claim here. Accordingly, as in Vaughn, this Court should abstain
from exercising its jurisdiction and interfering with the Washington proceeding. A stay is
consistent with this rule’s objective of avoiding conflicting and perhaps inconsistent rulings
because the King County court’s dismissal involves the merits of the claim and thus
determination of the appeal affects the issues here.

IV. CONCLUSION

For the foregoing reasons, this Court should grant the Estate’s motion to stay the

proceedings pending the outcome of the litigation and appeal in Washington.

[SIGNATURE ON FOLLOWING PAGE]

EAST\53446373.1 4
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Dated: November 20, 2012

EAST\53446373.1

Respectfully Submitted,

/s/

Brad Bloodworth

DLA PIPER LLP (US)
500 8th Street, NW
Washington, DC 20004

Attorneys for the Defendant
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CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of November 2012, I caused the foregoing
DEFENDANT THE ESTATE OF WILLIAM D. PHILLIPS’ MOTION TO STAY THE

PROCEEDINGS to be filed electronically with the court, which caused it to be served

electronically on counsel for all parties in the case.

/s/
Brad Bloodworth

SS:h Hd 01 Nvreloz

NO

EAST\53446373.1
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

COLUMBIA ASSET RECOVERY
GROUP, LLC, a Washington Limited
Liability Corporation,

Civil No. PIM 12-cv-3191
Plaintiff,

Y.

JOSEPH R. KELLY, as the Successor,
Personal Representative of

THE ESTATE :

OF WILLIAM D. PHILLIPS,

Defendant.

S S Nt N ' v i v vt vt vt vt vt vt ot ot

PLAINTIFF'S RESPONSE IN OPPOSITION TO
DEFENDANT'S MOTION TO STAY THE PROCEEDINGS'

Plaintiff Columbia Asset Recovery Group, LLC, ("CARG"), holds a Promissory Note
and Commercial Loan Agreement as successor in interest to Columbia State Bank ("CSB").
Defendant Estate of William D. Phillips ("Defendant") is pending probate in Montgomery
County, Maryland. Defendant has objected to the allowance of the Columbia Sate Bank probate
claim.

By its undersigned counsel, CARG hereby responds to Defendant's Motion to Stay the
Proceedings, and states as follows:

| INTRODUCTION

" Plaintiff Columbia Asset Recovery Group, LLC's Response in Opposition to Defendant's Motion to Stay the
Proceedings was originally filed on October 22, 2012, in the Circuit Court for Montgomery County, and was
submitted to this Court, by Defendant, as Exhibit A to Docket Entry No. 12. The case caption has been re-styled to
indicate the District Court for the District of Maryland. Other than the re-styled caption, the current Motion is
identical to the one filed on October 22, 2012.

DMEAST #15836739 v1
3530169.1
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CARG previously filed its claim for allowance of the Columbia State Bank Note in King
County, Washington. Following argument on motions, the case was dismissed, without
prejudice, for lack of personal jurisdiction over the Defendant. CARG then brought suit to
resolve the matter in Maryland where the probate estate is pending. CARG has noticed an
appeal in Washington only to preserve its rights with regard to the attorney fee-shifting provision
in the underlying loan documents.

Under Washington State law there were no "implicit" findings as the Washington court
explicitly ruled that its dismissal was “without prejudice” and that is the limit of what a
Washington State Court can do.2 More so, there could be no implicit findings on the merits of
the case as a practical matter as Defendants advanced different bases for dismissal. To reiterate,
the case was dismissed on jurisdictional grounds alone without a ruling on the merits.

IL BACKGROUND FACTS

CARG is a Washington limited liability company that holds, by way of assignment, a
Commercial Line of Credit Agreement and Promissory Note (the "Note"), originally in favor of
Columbia State Bank. Defendant, the Estate of William D. Phillips, is co-obligor of the Note.
This claim arises from Defendant's material breach by failing to pay amounts due and owing.
CARG is the assignee of CSB and holder of the Note. As set forth above, the Defendant Estate

is currently subject to probate in Montgomery County, Maryland.

2 In Housing Authority of the City of Everett v. Kirby, 154 Wn. App. 842, 850-851, 226 P.3d 222 (2010) the
court stated:

[TIn State v. Northwest Magnesite Co., our Supreme Court held that dismissal without prejudice is
the limit of what a court may do when it lacks personal jurisdiction over a party. There, the State of
Washington filed an action against Northwest Magnesite Company, a Washington corporation, and
two foreign corporations to recover royalties from the sale of minerals mined from public land leased
to the company. Our Supreme Court concluded that the trial court lacked personal jurisdiction over
the two foreign corporations and therefore "had no power to pass upon the merits of the state's case as
against those parties" and could only dismiss the case without prejudice. (Emphasis added.)

DMEAST #15836739 v1 2
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CARG filed a cémplaint in the Superior Court of King County, Washington on March 15,
2012. On July 16, 2012, the King County court dismissed the complaint for lack of personal
jurisdiction over the Estate. CARG then filed a Motion for Reconsideration. In response to
CARG's Motion for Reconsideration, the King County court, on September 5, 2012, signed an
order affirming the court's earlier dismissal of the case, without prejudice, for lack of personal
jurisdiction. The parties to the King County lawsuit incurred significant legal fees. Therefore,
CARG fileda Notice of Appeal to preserve its rights under the attorney fee provisions in the loan
agreement and CARG filed the instant action to resolve the matter in the jurisdiction where the
probate was pending and where Defendant insisted the matter should be resolved.

III. ARGUMENT

Where a court of concurrent jurisdiction over a particular subject matter has already

exercised its jurisdiction, another court generally should abstain from interfering with that first

proceeding. State v. 91 Street Joint Venture, 330 Md. 620, 628 (1991) (emphasis added). The
rule is therefore not absolute and here the King County Court declined to exercise jurisdiction.
"Whether to grant or deny a stay of proceedings is a matter within the discretion of the trial
court, and only will be disturbed if the discretion is abused." Dodson v. Temple Hill Baptist
Church, Inc., 254 Md. 541, 546 (1969).

There is no danger of interference with King County's jurisdiction over this subject
matter since the King County court has explicitly refused to exercise jurisdiction. Furthermore,
there is no danger of inconsistent rulings as the outcome of the King County appeal will be
limited to the issue of attorneys' fees, will take up to two years to resolve and will not affect the
merits of the case currently before this Court. Defendant's vague references to suggested implicit
findings are egregiously misleading and completely untenable under Washington State law. The
argument should have no bearing on this Court's decision to stay or not stay the proceedings.

DMEAST #15836739 v1 3
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The appeal pertains to allocation of attorneys' fees incurred on the motions concerning
jurisdiction rather than Defendant's breach of its obligations under the Note. That is, CARG is
only prosecuting the appeal in King County because it needs a determination to help resolve a
provision that governs the parties' responsibility for attorneys' fees. This appeal will likely take
the good part of two years to resolve. Staying the underlying proceedings for the time necessary
to resolve the attorneys' fees issue in Washington would place an extraordinary burden on
CARG's ability to pursue its legal remedies in a forum ready, willing and able to exercise
jurisdiction. It would also unduly delay the resolution of issues in the pending Montgomery
County probate proceedings.

The King County dismissal, without prejudice, permits CARG to file this complaint in
Maryland, where Defendant’s liability on the Note should be resolvable in summary
proceedings. Any further delay in this action, especially a delay that spans the lengthy appeal
period in King County, will greatly prejudice CARG and delay administration of the probate. It
is in the discretion of this Court to deny Defendant's motion, avoid delays in administration of
the probate estate, and support an efficient disposition of the substantive claim on its merits. The
Defendants avoided a timely resolution on the merits by asserting a lack of personal jurisdiction
by the King County Court. Now that they are in the jurisdiction they desired they seek to further
delay such a resolution. This Court has the absolute discretion to avoid greatly prejudicing
CARG in its ability to swiftly and efficiently pursue its rights under the law.

IV.  CONCLUSION

For the foregoing reasons, this Court should exercise its discretion to deny Defendant's
motion to stay the proceedings pending the outcome of the appeal in Washington concerning the

issue of attorney fees already incurred by the parties in that proceeding.

DMEAST #15836739 v1 4
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Dated: November 27, 2012

DMEAST #15836739 v1
3530169.1

Respectfully submitted,

s/

Timothy F. McCormack #03565
Ballard Spahr LLP

300 East Lombard Street, 18" Floor
Baltimore, Maryland 21202
Telephone: 410.528.5600
Facsimile: 410.528.5650

Attorney for Columbia Asset Recovery
Group, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on November 27, 2012, I caused the Plaintiff's Response in
Opposition to Defendant's Motion to Stay the Proceedings to be served via ECF electronic
notification on the following:

Brad Bloodworth, Esq.
DLA Piper LLP

500 8" Street, NW
Washington, DC 20004
Attorney for Defendant

/s/
Timothy F. McCormack

DMEAST #15836739 v1 6
3530169.1
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IN THE UNITED STATED DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

COLUMBIA ASSET RECOVERY
GROUP, LLC, a Washington Limited
Liability Corporation,

Plaintiff, Civil No. PJM 12-cv-3191

)

)

)

)

)

)

V. )
)
JOSEPH R. KELLY, as the Successor )
Personal Representative of )
THE ESTATE )
OF WILLIAM D. PHILLIPS, )
)

)

Defendant.

DEFENDANT THE ESTATE OF WILLIAM D. PHILLIPS’ REPLY
IN SUPPORT OF ITS MOTION TO STAY THE PROCEEDING PENDING APPEAL'

Defendant the Estate of William D. Phillips (the “Phillips Estate™), through undersigned
counsel, hereby submits its Reply in Support of its Motion to Stay the Proceeding Pending
Appeal (the “Reply”).

I INTRODUCTION

Columbia Asset Recovery Group, LLC’s (“Columbia Asset™) Opposition to the Estate’s
Motion to Stay (the “Opposition”) is full of illogical arguments, contradicted claims, and
misleading statements all designed to allow Columbia Asset to simultaneously litigate identical

facts underlying two identical claims in two separate forums. Columbia Asset should not be

" The Defendant the Estate of William D. Phillips’ Reply in Support of its Motion to Stay the Proceedings was
originally filed on November 14, 2012, in the District Court for the District of Maryland as ECF No. 13. The
Phillips Estate is re-filing the Reply per instructions from the Clerk’s office. The Phillips Estate has updated the
citations in the Reply to reflect the current ECF numbers of the Phillips Estate’s Motion to Stay (re-filed in the
District Court for the District of Maryland on November 20, 2012 as ECF No. 17) and the Plaintiff’s Opposition to
the Motion to Stay (re-filed in the District Court for the District of Maryland on November 27, 2012 as ECF No.
18). Other than the updated citations to the various docket entries, the current Reply in Support of the Motion to
Stay the Proceedings is identical to the one filed in this Court on November 14, 2012,

EAST\53677068. 11
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permitted to litigate the merits of a claim here, while simultaneously appealing a dismissal that
inherently involves the merits of an identical first-filed claim in Washington.

Any prejudice or burden that Columbia Asset contends would result from a stay is
entirely of its own making. Columbia Asset alone decided to initially file suit in Washington,
knowing full well that it was not the proper forum. Thereafter, Columbia Asset alone decided to
appeal in Washington shortly after filing suit in Maryland.

Columbia Asset’s actions in Washington contradict its claim here that it is merely
pursuing an appeal in Washington on the narrow issue of attorneys’ fees. Columbia Asset’s own
filings demonstrate that it is pursuing an appeal on the merits, even if it intends to use any
favorable appeal decision only to recover attorneys’ fees. The determination of the appeal in
Washington affects the merits of this case, and Columbia Asset’s stated purpose of seeking
appeal only on the issue of attorneys’ fees does not change this. Accordingly, the risk of
conflicting or inconsistent rulings remains.

IL. PROCEDURAL BACKGROUND

On October 3, 2012, the Phillips Estate moved to stay the proceeding in the Circuit Court
for Montgomery County pending appeal of an identical first-filed claim in Washington (the
“Motion”). (See Exhibit A to Local Rule 103.5 Certification, Nov. 20, 2012, ECF No. 16) (the
Phillips Estate’s Motion to Stay the Proceeding was re-filed in this Court on November 20, 2012,
as ECF No. 17). On October 23, 2012, Columbia Asset opposed the Phillips Estate’s Motion,
arguing (1) that any stay of the proceeding would greatly prejudice Columbia Asset and (2) that
there is no risk of inconsistent or contradictory rulings (the “Opposition”).> (See Ex. B to Local
Rule 103.5 Certification, Nov. 20, 2012, ECF No. 16) (Plaintiff re-filed its Opposition to the

Phillips Estate’s Motion to Stay the Proceeding on November 27, 2012, as ECF No. 18). On

? Plaintiff’s Opposition in unsupported by any evidence, including a declaration.

EAST\53677068.1 2
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October 31, 2012, the Phillips Estate removed the case from the Circuit Court for Montgomery
County to the District Court for the District of Maryland. (See Notice of Removal, Oct. 31,
2012, ECF No. 1).
III. ARGUMENT

This Court should grant the Phillips Estate’s Motion over Plaintiff’s Opposition for two
reasons: (1) any purported prejudice or burden to Columbia Asset resulting from a delay in the
proceedings is entirely of Columbia Asset’s own making; and (2) contrary to Columbia Asset’s
assertions, a stay in this matter will avoid the risk of conflicting and perhaps inconsistent rulings.

Columbia Asset argues that “staying the underlying proceedings ... would place an
extraordinary burden on [Columbia Asset’s] ability to pursue its legal remedies in a forum ready,
willing and able to exercise jurisdiction[]” and that “any delay that spans the lengthy appeal
period in King County will greatly prejudice [Columbia Asset] and delay administration of the
probate.” (Pl.’s Opp’n at 4, Nov. 27, 2012, ECF No. 18). However, any burden on or prejudice
to Columbia Asset is entirely of its own making. Columbia Asset made the strategic decision to
initially file suit in Washington, knowing full well that it was not the proper forum. Columbia
Asset also made the strategic decision to notice an appeal in Washington shortly after bringing
suit in Maryland. As established in the Motion, Columbia Asset cannot pursue legal remedies
involving the exact same claims in two separate forums. As a result of Columbia Asset’s attempt
to do just that, the consequence of any stay of this proceeding is entirely of Columbia Asset’s
own making.

Columbia Asset concedes that its claim in Washington and its claim here are identical.
(See PL’s Opp’n at 1, Nov. 27, 2012, ECF No. 18). However, Columbia Asset nonetheless

opposes the Motion, asserting that its Washington appeal is unrelated to the merits of the case

EAST\53677068.1 3
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and, instead, is related only to preserving its rights with regard to the attorney fee-shifting
provision in the underlying loan documents. (See Pl.’s Opp’n at 1-2, Nov. 27, 2012, ECF No.
18). Columbia Asset therefore contends that there is no risk of inconsistent or contradictory
rulings. (See P1.’s Opp’n at 3, Nov. 27, 2012, ECF No. 18).

The trial court in Washington never addressed the issue of attorneys’ fees.” Columbia
Asset raised the issue of preserving its rights with regard to attorneys’ fees for the first and only
time in its Opposition. Columbia Asset’s Notice of Appeal in Washington makes no reference to
seeking appeal for the sole purpose of preserving its rights with regard to the attorney fee-
shifting provision of the loan documents. To the contrary, the Notice of Appeal states explicitly
that it seeks appellate review “of the Order Granting the Estate of William D. Phillips’ Motion to
Dismiss the Complaint, filed on July 16, 2012, and the Order Granting Columbia Asset Recovery
Group’s Motion for Reconsideration, filed on September 5, 2012 (See Columbia Asset’s
Notice of Appeal, attached hereto as Ex. A Bloodworth Aff.)) Moreover, Columbia Asset’s

Designation (and Corrected Designation) of Clerk’s Papers filed with the appellate court in

? Plaintiff never raised the issue of attorneys’ fees in either its dismissal opposition or reconsideration motion in
Washington. (See Columbia Asset's Opp’n to the Phillips Estate’s Mot. to Dismiss the Compl. and Columbia
Asset’s Motion for Recons., attached hereto as Exs. C & D to the Affidavit of Brad Bloodworth (hereinafier
“Bloodworth Aff.”)). Moreover, the trial court in Washington never addressed the issue of attorneys’ fees in its
Order Granting the Estate of William D. Phillips’ Motion to Dismiss the Complaint, filed on July 16, 2012, nor did
it address the issue of attorneys’ fees in its Order Granting Columbia Asset Recovery Group’s Motion for
Reconsideration, filed on September 5, 2012. (See Ex. B to Mot. to Stay, Nov. 20, 2012, ECF No. 17; see also Ex.
C to Mot. to Stay, Nov. 20, 2012, ECF No. 17). These two decisions are the rulings that Columbia Asset’s Notice of
Appeal is seeking the appellate court to review and neither address attorneys’ fees.

* The Phillips Estate advanced two basis for dismissal in Washington, each inherently involving the merits of the
Washington action and, therefore, the merits of this case as well. (See Ex. D to Mot. to Stay, Nov. 20, 2012, ECF
No. 17). As stated in the Phillips Estate’s Motion, the dismissal of the Washington action involved the merits of the
case because the King County Court necessarily found that Timothy Kennedy, through Columbia Asset, fulfilled his
guaranty of the AFH Loan at issue by way of the Loan Purchase Agreement at issue, thereby fully discharging the
AFH Loan Agreement at issue and any obligations arising thereunder, including the jurisdiction provision. (See Mot.
to Stay at 1, Nov. 20, 2012, ECF No. 17). Alternatively, the dismissal of the Washington action involved the merits
of the case because Timothy Kennedy, through Columbia Asset, fully paid the AFH Loan amount and, thus, the
AFH Loan Agreement was fully discharged. (See Ex. D to Mot to Stay, Nov. 20, 2012, ECF No. 17). Therefore,
under either dismissal theory advanced by the Phillips Estate, factual findings necessary to the Washington dismissal
involve the merits of this case. (See Mot. to Stay at 2, Nov. 20, 2012, ECF No. 17).

EAST\53677068.1 4
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Washington includes essentially the entire trial record, which suggests the appeal relates to the
dismissal for lack of jurisdiction (and the underlying factual findings), not the narrow issue of
attorneys’ fees. (See Designation and Corrected Designation of Clerk’s Papers, attached hereto
as Exhibit B to Bloodworth Aff.)

Columbia Asset’s arguments in its Opposition are inherently flawed and illogical. First,
Columbia Asset did not timely file a claim against the Phillips Estate in Maryland Orphans’
Court. Instead, it is relying upon Columbia State Bank’s claim. However, Columbia State
Bank’s claim is only for the value of the AFH Loan, not attorneys’ fees. (See Ex. E to
Bloodworth Aff.) Accordingly, Columbia Asset has no logical reason to pursue the Washington
appeal solely to recover attorney’s fees. Moreover, even if it were true that Columbia Asset is
appealing in Washington for this sole purpose, any such appeal would necessarily address the
factual findings that underpin the trial court’s dismissal. As such, the risk of inconsistent or
contradictory rulings does, in fact, exist.

IV. CONCLUSION

For the foregoing reasons, and the reasons set forth in the Phillips Estate’s initial moving
papers, the Phillips Estate respectfully requests that this Court grant the Phillips Estate’s Motion
to Stay the Proceeding Pending Appeal.

Dated this 28th day of November, 2012 Respectfully Submitted,
/s/ Brad Bloodworth
Brad Bloodworth
DLA PIPER LLP (US)
500 8th Street, NW
Washington, DC 20004
Telephone: (202) 799-4537

Facsimile: (202) 799-5537
brad.bloodworth@dlapiper.com

Attorneys for the Defendant

EAST\53677068.1 5
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CERTIFICATE OF SERVICE
I hereby certify that on this 28th day of November 2012 T caused the foregoing
DEFENDANT THE ESTATE OF WILLTIAM D. PHILLIPS’ REPLY IN SUPPORT OF ITS
MOTION TO STAY THE PROCEEDING PENDING APPEAL to be filed electronically with

the court, which caused it to be served electronically on counsel for all parties in the case.

/s/ Brad Bloodworth
Brad Bloodworth

EAST\S3677068.1
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Hinrichs, Diane

From: Bloodworth, Brad

Sent: Tuesday, December 11, 2012 11:19 AM

To: Sean J. Bellew (bellews@ballardspahr.com)

Cc: McCormack, Timothy F. (Balt); Gryce, Julie

Subject: FW: Columbia Asset Recovery Group, LLC v. Joseph R. Kelly, as the Successor PR of the
Estate of William D. Phillips; Appeal No. 69365-4-|

Attachments: WKG-#3558279-v1-CARG_v__Est_of Phillips___ Brief_of Appellant.PDF

Sean,

Columbia Asset’s stay opposition in Maryland contends that its Washington appeal only relates to the narrow
issue of attorneys’ fees, and not the merits. Columbia Asset’s appeal brief filed yesterday demonstrates
otherwise. It seems appropriate that Columbia Asset timely (since stay motion is pending) update the record in
Maryland.

Regards,
Brad

From: Philomeno, Mary [mailto:MPhilomeno@williamskastner.com]

Sent: Monday, December 10, 2012 6:44 PM

To: Escobar, Andrew; Bloodworth, Brad; Hansen, Karen

Cc: Abell, Hunter; Henrie, Scott; Levitin, Dena

Subject: Columbia Asset Recovery Group, LLC v. Joseph R. Kelly, as the Successor PR of the Estate of William D. Phillips;
Appeal No. 69365-4-1

Counsel:

Attached please find the Brief of Appellant filed today with the Court of Appeals, Division |. A copy is being provided via
regular U.S. Mail.

Mary Philomeno

Legal Assistant to Scott B. Henrie, Manish Borde and Daniel J. Velloth
Williams Kastner

601 Union Street, Suite 4100

Seattle, WA 98101-2380

Main: 206.628.6600

Direct: 206.233.2992

Fax: 206.628.6611

mphilomeno@williamskastner.com

www.williamskastner.com

WILLIAMS KASTNER™

BEEC
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From: MDD_CM-ECF Filing@mdd.uscourts.gov [mailto:MDD CM-ECF Filing@mdd.uscourts.gov]
Sent: Thursday, December 20, 2012 03:34 PM Eastern Standard Time

To: MDDdb ECF@mdd.uscourts.gov <MDDdb ECF@mdd.uscourts.gov>
Subject: Activity in Case 8:12-cv-03191-PIM Columbia Asset Recovery Group, LLC v. Kelly Order on

Motion to Stay

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT
RESPOND to this e-mail because the mail box is unattended.

**NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States
policy permits attorneys of record and parties in a case (including pro se litigants) to
receive one free electronic copy of all documents filed electronically, if receipt is required
by law or directed by the filer. PACER access fees apply to all other users. To avoid later
charges, download a copy of each document during this first viewing. However, if the
referenced document is a transcript, the free copy and 30 page limit do not apply.

U.S. District Court
District of Maryland
Notice of Electronic Filing

The following transaction was entered on 12/20/2012 at 3:34 PM EST and filed on 12/20/2012

Case Name: Columbia Asset Recovery Group, LLC v. Kelly
Case Number: 8:12-cv-03191-PIM
Filer:

Document Number: 22(No document attached)

Docket Text:
PAPERLESS ORDER DENYING [17] Motion to Stay. Signed by Judge Peter J.
Messitte on 12/20/12. (rass, Chambers)

8:12-¢v-03191-PJM Notice has been electronically mailed to:

Timothy Francis McCormack  mccormackt@ballardspahr.com, buhrmank @ballardspahr.com,
cromartie @ballardspahr.com, mcgeoghm @ballardspahr.com, praterp @ballardspahr.com

Bradley W Bloodworth  brad.bloodworth @dlapiper.com

Sean ] Bellew  bellews@ballardspahr.com

8:12-¢v-03191-PJM Notice will not be electronically delivered to:
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

COLUMBIA ASSET RECOVERY
GROUP, LLC, a Washington Limited
Liability Corporation,

Civil No.PJM 12-cv-3191
Plaintiff,

V.

JOSEPH R. KELLY, as the Successor,
Personal Representative of

THE ESTATE

OF WILLIAM D. PHILLIPS,

Defendant.

B T S N S

PLAINTIFE'S MOTION FOR SUMMARY JUDGMENT

Plaintiff Columbia Asset Recovery Group, LLC (“CARG”), by its attorneys, hereby
moves for summary judgment as there are no material facts in dispute. As set forth in the
accompanying Memorandum of Law, which is incorporated herein by reference, Defendant
Joseph R. Kelly, as the Successor, Personal Representative of the Estate of William D. Phillips
("Estate"), as primary obligor on the Promissory Note ("Note") subject to this action, defaulted
on the Note and failed to allow the claim timely filed by CARG against the Estate.

WHEREFORE, Plaintiff Columbia Asset Recovery Group, LLC respectfully requests
that this Court enter Summary Judgment in favor of Plaintiff, and that Plaintiff be granted such

other and appropriate relief as is just and equitable.

DMEAST #16181952 v1 1
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Dated: January 7, 2013

DMEAST #16181852 v1

Respectfully submitted,

/s/

Timothy F. McCormack #03565
Ballard Spahr LLP

300 East Lombard Street, 18" Floor
Baltimore, Maryland 21202
Telephone: 410.528.5600
Facsimile: 410.528.5650

Attorney for Columbia Asset Recovery
Group, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on this 7" day of January, 2013, a true and correct copy of the
foregoing was served via ECF notification and/or mailed first-class, postage prepaid, to:

Brad Bloodworth, Esquire
DLA Piper
500 Eight Street, NW
Washington, DC 20004

s/
Timothy F. McCormack
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

COLUMBIA ASSET RECOVERY
GROUP, LLC, a Washington Limited
Liability Corporation,

Civil No. PIM 12-cv-3191
Plaintiff,

v‘

JOSEPH R. KELLY, as the Successor,
Personal Representative of

THE ESTATE

OF WILLIAM D. PHILLIPS,

Defendant.

B I S . L N S N

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT

Plaintiff Columbia Asset Recovery Group (“CARG”) respectfully moves for summary
judgment on the $1,000,000.00 Columbia State Bank’s Promissory Note that is the subject of
this action (“Note”). CARG, the holder of the Note, is the assignee of Columbia State Bank.
The Estate of William D, Phillips, Sr., deceased (“Estate”), is a primary obligor on the Note.
Despite extensions of time granted by the Bank, the Estate defaulted on the Note and failed to
allow the claim timely filed by Columbia State Bank against the Estate. Plaintiff CARG
acquired the Note from Columbia State Bank. CARG now seeks the entry of judgment against
the Estate based on the Note. As the Estate lacks any cognizable or proper defenses, CARG is
entitled to summary judgment. Additionally, CARG is entitled to recover its reasonable

attorneys' fees and costs.
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FACTS

The facts in this case are brief and uncontroverted. On June 1, 2009, Columbia State
Bank loaned $1,000,000.00 to Atlantic Frost Holdings, LLC (“AFH”) and William D. Phillips
(“Phillips™) as co-borrowers. (A true and correct copy of the Declaration of Scott Henrie
attached hereto as Exhibit 1). The $1,000,000.00 loan (“Loan”) was evidenced by a Business
Loan Agreement, and a Commercial Line of Credit Agreement and Note dated June 1, 20009.

Exhibit A to Exhibit 1.There were also a variety of security agreements and a personal guaranty.

Id.Columbia State Bank filed a UCC Financing Statement on March 26, 2010 under Initial Filing
No. 5292470, which was subsequently amended by Amendment Filing Nos. 2009 2080080 and
2010 1053556.1d.

The original maturity date for the Loan was June 1, 2010.1d. On that date, the first of a
series of extensions on the Loan repayment were made by and between Columbia State Bank and
William D. Phillips and, later, by the Phillips Estate. Id. The first extension was memorialized
in a Change in Terms Agreement which extended the maturity date to September 1, 2010.1d. On
October 22, 2010, the second extension on the loan was granted and memorialized in the form of
an Extension Agreement.ld. The Extension Agreement extended the maturity date to January 1,
2011. Id. On January 21, 2011, a third extension was granted and memorialized in the form of
an Additional Extension Agreement.ld. The Additional Extension Agreement extended the
maturity date until April 1, 2011.1d.

Despite the extensions, the Phillips Estate and AFH defaulted on the Loan.Exhibit B to
Exhibit 1. As of August 1, 2011, the total amount due on the Loan, including interest, legal fees,
and expenses incurred by the Bank was $1,026,071.94.1d.

On August 4, 2011, CARG acquired the Loan from Columbia State Bank. This
transaction was memorialized in a Loan Purchase and Assignment Agreement.Id. The Loan was

purchased for $1,026,071.94.1d.
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ARGUMENT

Summary judgment is appropriate where "there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law." Fed. R. Civ. P. 56(b). "Only
disputes over facts that might affect the outcome of the suit under the governing law will
properly preclude the entry of summary judgment." Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). Once the moving party has demonstrated the absence of any genuine issue of
material fact, the burden of production shifts to the non-movant who must "go beyond the
pleadings and by its own affidavits, or by the depositions, answers to interrogatories, the
admissions on file, establish that there is a specific and genuine issue of material fact warranting
atrial." Celotex Corp. v. Catrett, 477 U.S. 317, 342 (1986).

The non-movant cannot cast some metaphysical doubt on the moving party's assertions,
but must present specific, significant probative evidence supporting its case. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986); Thomas Everett, Inc. v. Nat'l
Cable Advertising, 57 F.3d 1317, 1323 (4lh Cir. 1995). "A mere scintilla of evidence is not
enough to create a fact issue." Barwick v. Celotex Corp. 736 F.2d 946, 958-59 (4™ Cir. 1984).
There must be "sufficient evidence favoring the non-moving party for a jury to return a verdict
for that party. If the evidence is merely colorable, or is not significantly probative, summary
judgment may be granted. Liberty Lobby, Inc. 477 U.S. at 249-50.

This is a simple case: a loan was made that was documented by a Promissory Note. Both
of the obligors on the Note defaulted. The Note, a negotiable instrument, was assigned to
CARG, and CARG now seeks to enforce the Note. Plaintiff is the assignee of a negotiable
instrument, the Columbia State Bank Promissory Note. The material facts in this case are clear.
Exhibit B to the Declaration of Scott Henrie is the Loan Purchase and Assignment Agreement.
The Declaration of Barbara Hegstrom, Vice President of Columbia State Bank, Exhibit C,
verifies the amount due on the Loan and documents the default by the Phillips Estate.

Subject to certain exceptions in cases of contracts involving relations of personal

confidence or trust or being for personal services, a contract, and a right or duty arising out of it,
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may be assigned. Macke Co. v. Pizza of Gaithersburg, Inc., 270 A.2d 645 (1970); DuPont de-
Bie v. Vredenburgh, 490 F.2d 1057 (4™ Cir. 1974) (applying Maryland law). Contractual rights
can be assigned as long as a party's obligations are not materially changed or increased. Fry v.
Coyote Portfolio, LLC, 739 A.2d 914 (1999). Even where a contract itself may not be
assignable, the right to receive money due or to become due under an existing contract may be
assignable. Motor Vehicle Sec. Fund v. All Coverage Underwriters, Inc., 325 A.2d 115 (1974).

It is undisputed that AFH and Phillips executed the Business Loan Agreement and did, in
fact, borrow $1,000,000.00. It is similarly undisputed that the Estate and AFH subsequently
defaulted on the loan. Finally, it is undisputed that CARG purchased the Loan for
$1,026,071.94. There is no public policy or statutory contravention of such an assignment.
There are no genuine issues of material fact in dispute, the Court should grant summary

judgment in favor of CARG against the Estate.

CONCLUSION

This is a simple case on a negotiable instrument. The Loan was made to Phillips and
AFH. Despite extension agreements between the Phillips Estate and Columbia State Bank, the
Loan is in default. CARG acquired the Loan and has a breach of contract claim against the
Estate. There is no genuine issue of material fact that contests these facts.

CARG respectfully moves for the entry of judgment in the amount of the balance owing,
$1,168,281.91, reserving for later the assessment of attorney fees and additional costs incurred in
enforcing the Note and efforts to preserve collateral. A proposed form of Order has been filed

contemporaneously herewith.
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Dated: January 7, 2013 Respectfully submitted,

s/

Timothy F. McCormack #03565
Ballard Spahr LLP

300 East Lombard Street, 18" Floor
Baltimore, Maryland 21202
Telephone: 410.528.5600
Facsimile: 410.528.5650

Attorney for Columbia Asset Recovery
Group, LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

COLUMBIA ASSET RECOVERY

* GROUP, LLC, a Washington Limited
Liability Corporation,

Civil No. PJM 12-cv-3191
Plaintiff,

Y.

JOSEPH R. KELLY, as the Successor,
Personal Representative of

THE ESTATE

OF WILLIAM D. PHILLIPS,

Defendant,.

N S St S S St St St St vt St St vt S v’ st

I, Scott Henrie, state: _

1. I am an attorney at WILLIAMS, KASTNER & GIBBS, PLLC, the law firm of
record for Plaintiff Columbia Asset Recovery Group LLC in the above-captioned matter and
have personal knowledge of the matters related herein.

2. I have attached to this Declaration true and accurate copies of the following four
Exhibits:

3. Exhibit A to Exhibit | is the Loan Agreement, the Promissory Note and related
security and extension agreements, including specifically the following:

a) The June 1, 2009 Business Loan Agreement signed by William D. Phillips on

behalf of himself and on behalf of Atlantic Frost Holdings, LLC;

b) The June 1, 2009 Commercial Line of Credit Agreement and Note signed by
William D. Phillips on behalf of himself and on behalf of Atlantic Frost Holdings, LLC;

<) The June 1, 2009 Commercial Security Agreement signed by William D. Phillips
on behalf of Atlantic Frost Holdings, LLC;

d) The June 1, 2009 Commercial Loan Guaranty signed by Timothy Kennedy on
behalf of himself;
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€) The March 26, 2010 UCC Filing Statement No. 5292470 and the subsequently
amended Filing Nos. 2009 2080080 and 2010 1053556;

) The June 1, 2010 Change in Terms Agreement signed by William D, Phillips on
behalf of himself and Atlantic Frost Holdings, LLC, and a representative of Columbia
State Bank;

g2 The October 22, 2010 Extension Agreement;

h) The January 21, 2011 Additional Extension Agreement signed by Janet Phillips

on behalf of the Estate of William D. Phillips and on behalf of Atlantic Frost Holdings,

LLC, Timothy Kennedy, and William Barclay on behalf of Columbia State Bank; and

4. Exhibit B to Exhibit 1 is the August 4, 2011 Loan Purchase and Assignment
Agreement between Columbia Asset Recovery Group, LLC, Timothy Kennedy, and Barbara
Hegstrom on behalf of Columbia State Bank.

S, Exhibit C to Exhibit 1 is the Affidavit of Barbara Hegstrom as Vice President of
Columbia State Bank verifying the balances owed on the note; and .

6. Exhibit D to Exhibit 1 is a spreadsheet updating the interest calculations based on
the Barbara Hegstrom Affidavit to the date of filing.

1 declare under penalty of perjury under the laws of the State of Maryland that the

foregoing is true and correct.
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DATED this 3rd day of January, 2013,

LS

Scott B, Henrie, WSBA #12673

Hunter Abell, WSBA #37223

Attorneys for Plaintiff Columbia Asset

Recovery Group, LLC

WILLIAMS, KASTNER & GIBBS PLLC

601 Union Street, Suite 4100

Scattle, WA 98101-2380

Telephone: (206) 628-6600

Fax: (206) 628-6611

Email: shenrie@williamskastner.com
habell@williamskastner.com
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EXHIBIT A
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F. RECEIVEET ocy 16 29

COMMERCIAL LINE OF CREDIT ’ Columbia State Bank - Sutﬂ.CDC#IOﬂ‘Iu
AGREEMENT AND NOTE © . .. TI9 2ad Ave., Sts 500 ;
: ; Sesttls, Wasbington 98104

"

906002177 Jene1,2009 _ 12 months  $1,000,800.00 " Jume1,2010
LOAN PURPOSE; Torm Ot Line of Credit . ' :
BORROWER INFORMATION )
Atisatic Frost Holdings LLC | : _ Wilism D Phillips
POBox 2660 - - : 3 13301 Masor Stone Dr
Fall River, mumm . . Germantown, MD 20874

mmmammmmwmﬁmwuummumwlnthhdoamm
the "Agrecment”.
mmmw“c_bummn-mmnoﬂnmmuubmhummmmwmmu
its succossors qnd assigns. .
memmwmwmdm&w ; .
HOMITOPAY.P«WM“W«MI- Mdmmwwﬁmmumnmummammm
pay the principal amount of Due Millien aad 00/360 Dyllars (51,009,000.00) o such losser amotint as shall havo been advanced by Lender,
mmumwumWﬁnmwwmmmmmwmmmmwwm
murmulum:umwm«:mmmuwwmhmmmmmm
Whmmrofhmmmofm -
nwmmmwmummmwmbmw”mmwnuyum
monthly wuwnwmmmmwummumummmmum
wuqndnmnwmmwmumamammmamwum
mmammammﬂmmvhmmuwmmuwmm
Lender, in. Its sole discretion and subjéct t provisions related to obligatory nd discretionary advances, may refise to make s@vances or
‘roadvantes herbunder turing any period(s) this Agreemtent is in-defiult. All sdvanioes riiade will bé charged (o & lan socount h Batrower's -
mwWmaum&ﬂﬂ&mﬁmwaamﬂmwmﬂtwm“m
Mhmmummmdmmm mmmummwmm
within 10 deys after such statemont has been furaished.
Mnummmmmmhﬂuuﬁbmmuuwmuwﬁ%p«

- annug.-This interest rato may chango oi Jure 3, 2609, and cvery day theveafter, Eachi date on which the inteyest rato may cluings is called the

*Change Date.” Beginning with the first Change Date, Lender will calonlate the now hiterest rato based on Columbia Bank Base Rats, s -
publistied on Coluntbia Bask's website www.columblabank.com in effect on the Change Dato (tho "Index®) plus 1.500 percentuige points.(the -
‘Munh').HthmmﬂﬂmmﬂMIMMMhMmmhﬁmmmwIs :
nﬂnb&bm-hﬁmmmmwdmnﬁhmﬁhwwﬂlhmwhmumm
mmmdmwwuymwmmm The Interest rate will nover be lezs than 5.500%.
NﬁhngWmﬂlhmﬂuhmhﬁmhwmnnmmﬂuﬂumwwIzw I,
however, from any circumstances, Bosrower pays. inferest st 8 greator rate’ than:the mepdithum allowed by law, the obligation to be Rilfilled will
\be reduced t en amount comprmted at the highest rate oftinterest pormisithie uridér applicable lsw and if, for sy reason whatsoover, Lender ever |
receives interest in an smount which would be deemed unlawful unde applicable law, such interest shall be mutomeitically applied to amounts
owed, In Lender's sole discretion, or es ofirtiviss allowed by applicable law. An Increass in the interest ragas will resiilt In & higher payment’
amount. Intercst on this Agreament is calculated on & 365/360 day basis. The mupaid balance of this loan shall, while any Event of Defult exists
undér this: Agroement or any other pgreoment’ rolafod to the loan, bé subject to.a Definlt Rte of- interest equal to 5.000 percentage points.
over the applicable interest rate In effect st time of Default, and dfter Maturity, mwm«mmunmﬁmm
Mmﬂmmmmmmwnmwmmumm--umy

MﬂPAWMGLHwWWhmM udmm,mmummmwulmuumn

- charge of $3.80-or 56 of the amount past due, whichover s grodter.

LINE OF CREDIT TERMS, This Agreancat is discrotionary. mmmmpm that although the Borrowor may from
time to-time request an advance under this Agrocmont up wtmmmthofMMlhonhwwu
nhllmdwmhawhadmndaﬂldmwﬂlhmwunhhqulemmmwmwmmwhmw

mndldmuofﬂlhw
e san i wemryioms. aum
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Advances,

. mmmwmuwmuhmwhmuwnmm :
mwaw-ﬂmmumddmdmmmmmmmnmmmm
o  All sdvances mado will be chirged to 8 loan account in Bocrower's nsme on Lender's books, snd the Lender shall debit such account
.,.mmﬁmmuhnwuwnmmmwsﬂwmwm Lender shall
-mmmmmdwmmmmubadwummm-ﬂm
mmmmwm;wﬂmmwmmwmmmaﬁnnwu
mmrmmm&wwmummm-mmmdm:mLmo.(bme
date the Line of Credit is cancelled by Borrower; or (c) the date the Line of Credit is cancelled by Lender dus'to n occurrence of en
Bvent of Defiult (the "Maturity Dato"). From and after the Maturity Date, no further advances will be made availsbie to Borrower,
.mmmmmdmdmm«mﬁwmmmumm at Its option, gpply for-
mwﬁ.mm.mmummmumm However, the Lender shall have no obligation to.
wbﬂmm
mmﬂmmmuiwﬁhumummmmmmmmm
. mwm:mn.mmmmmnmm(mummw
. with oll the engimes, hollers, machisery; bowsprits, safls, riggings, bosts, anchors, chairs, tackle, apparel, farntiure, fittings,
- tools, pumps, pipe, squipment' lncliding but not Heklted to electronic conunnaicstion and navigations! équipimest, and all
other appurtenances thersumto apperialeing sud belonging, and all. additiops angd improvemesis; whather ‘'say of the
) . foregolng Is owned mow or acquired lsters all gecessions, athditions, repjacemests, and substiintions relsting to-uny of the .-
; _imuMdmNMumdmmanMhnydhmmm
. imsuranes; generil intangibles and accounts preceeds).. '
- e w&m rmmmwmmmmmummu:hummlmm
i Bag
GUARANTI’ hmdﬁhuﬂn;ﬂwﬂdl&h”hmwwwlm .
RIGHT OF SET OFF. To the éxteat permitted by law, mwmmunmumwwmmndmum ;
- this Agreement, Wwhether matured or unmatured, sgainst any amount owing by Lander to Bomrower including any or all of Barrower's eccounts
with Lender. This shall include all accounts Borrower holds jointly- with sombone else &nd all sccounts Bormower may open Jo the fistare, Such
right of s¢t off may be exercised by Lender against Borrower. or against any assignoe for the benefit of creditors, recelver, or execution,
" judgment or, sstachment- creditor of Bosrower, or against snyono clse'claiming through or against Borrower of sech assignes for the benefit.of

creditors, receiver, MMJWUWMMHMMﬂMEMHwMWW .

mena-mm«mammmduxnwuﬁmnumdmmw
mwmdlm.ql“ﬂdmmcmum o :
mmmumm-wuummaankwwmmummmgh
: ﬁemdtﬂ-‘.-ﬂlhm ;
mAULT.Upuhmofmnofhﬁmmwmmu‘EmafDebul:“w dafnlt w'wunnfdemrjﬂ,l.uum :
obnqu.wmmm-mnwmmmumnmmmmmw
of Borrower to Lender under this Agreeinent to be immedisiely dite apd payabis without further potice of any kind notwithstanding anything to
ﬂswlnchwmm(QWNmmthGm“h&emM&)wm
.ty Borfower under the terms of this Agreement or any other sgreement, security sgrocmont ‘executed in connection with this Agreement
(individuaily, 2 "Losn Document” and-coflectivily, the "Loan. Documents”); (c) any defiit by Borrower under the. terms of any other-losn
sgrocment, scourity agreeniont, morigage or other document in favor of: Lender,; mmmmmumumd
: mumm(thmqmmmummmmmmmmm

. instrument is issued against any collateral securing the loan, if any; or any of Borrowes's property or any judgment is.engered against Borrower
or any guarantar; (f) any pert of Borrower's busingss is sold to or merged with any other business, individual, or entity; (j) any representation or
w-mlyudabynamnMhmdhbﬂbmhuwwmmwedwbmdqmummmu

. wnﬁqudﬂnﬂmwﬁmmﬁwﬂmmkwm or any other party to any agresmient or nstrument with or In favor
“of Ledider entered Into or delivered in connection with the Losn tefmingtes, sttempts.to terminate or defiuilts under any such agreement or
MQMMMWWNMHMIMMMMMmdbMWdW
uwmwmummumwm ’
mmmammnww&mw;mqmwu«mmmmm
uuumumummuhmudmmw
cmwmmummwh.hmmumqwmumm
mmumwmmmmummwmﬂumumhmwmamm
Mﬂoﬂuuﬁuﬁcﬂﬂkﬁhﬂuﬁmhmﬁw lﬂmmd‘dadh;humnmwndw«e shall -

‘920043007 Cammilianse Bystamm, Inc. 446F-7808 - 2007,00.205 ' ot . wrw.cowplncenuiens cou
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: gngsﬁggs !ﬂ!&fﬂ&gaﬂﬁa?g Jolntly and severally bound.
- SEVERABILITY. If 2 court of compoterit juriadiction determines any term or provision of this Agroement s favalld or problbited by

spplicabls law, that term of provision will-bo Ineffoctive to the extent pequired. Any term or provision that has boen determined to be invalld or
prohibited will be severed from the rest of this gi&ﬁ%&e%&gﬁng% or this Agreement.

SURVIVAL. The rights and privileges of the Lender horounder shall nure 10'the benefits of Its suocessors and assigns, and this Agreement shall
.nga_;g&iggn&i of Bamower. _

ASSIGNABILITY, Lender may assign, plodge or otharwiso transftr this Agreement or any of its rights and powers under this Agrecment
without notice, with all or any of the obligations owing to Lender by Borrower, and In such ovent the assignee shall have the satne rights as if
ariginally named herein in place of Londer, Borrower may not assign this Agreoment or any beneflt sceruing 10 it bereunder without the cxpross
writien conseat of the Lender. _ _

ORAL AGREEMENTS DISCLAIMER. Orsl sgreements or oral commitments te loan money, extond credit, or to farbesr from
. enfercing repayinent of a debt are not enforceable under Washington

GOVERNING LAW. This Agrecmeont ig govemed by the laws of the state of Washington excopt to the extont that fodaral law controls
HEADING AND GENDER. The headings proceding text in this Agreement are for general convenionoo in identifying subjoct matter, but havo
n..,._E&__ﬂii?ﬁgzsaggﬁiiﬁﬁrggggsfﬂgg
number as the circamstances require.

ATTORNEYS' FEES AND QTHER COSTS. If legal proceedings are Instituted to Eﬂﬁqﬁ!&ﬂrg;g
pay all costs of the Lender in connestion therewith, including reasonable sttomeys’ fees, to the extont permitted by Law.

ADDITIONAL, PROVESIONS, REDUCING ‘CREDIT LIMIT. ?EQ&:EET%‘EE&
reduce by $36,000.00 ont February 1, 2018, and oa the same day of each quarter thervafier. I at any time the owivtanding principal
balance of the Reducing Revolving Line of Credit shall be grester than the Reducing Credit Limsit, Barrower shall repay prineipal of the
Zalliigggigiiisggftigg

. S.f..Zof.._.rr.I-!{iafglg&?%giizagbgn.iggi

Wiiliam D Phiftips to gigra_ﬂ?ii %&Pﬂi%.ﬂ-g?ﬂi

T ii{xﬂﬁ g

© 2004-2007 Copyrighn Complisnce Systyms, lac. 4677508 . 200700308

w
|
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BUSINESS LOAN AGREEMENT Columbia State Bank - Seattie CBC #1 Office
719 2ud Ave., Ste 500

Seattle, Washlogtos 98104

BORROWER INFORMATION .

Atlantie Frest Holdings LLC Type of Business Entity: Limited Lisbility Company
PO Bozx 2640 State of Organization/Formstien: Delaware

Fall River, MA 02722-2640

William D Philips Type of Extity: Individual RECEIVED OCT 16 2009
13301 Manor Stone Dr State of Residence: Maryland
Germantown, MD 20874

GUARANTOR INFORMATION

Timethy J Kesnedy Type of Entity: Individual

7643 NE Chwmm State of Residence: Washington

Kirkland, WA 98034

AGREEMENT, This Business Loan Agrecment will be referred to in this document as the "Agreement.” This Agroement is made by
Columbla State Bank - Seattie CBC #1 Office (Lender), Borrower and Guarantor. The considaration {s the promiscs, reprosentations, and
warrantics mado in this Agreament and the Relsted Documents.
DEFINTTIONS. These definitions arc used in this Agrecment.
"Colisteral” means the Propenty that sll Obligors pledge, mortgage, or give Lender a security interest in, regardiess of where the
thwwamnmwmumwmmupmmmm
products of the Property.
"Evenis of Default" means any of the cvents described in the "Events of Default” soction of this Agreement.
"Financial Statements” Mhbﬂmdﬂmﬁpmﬂmwmmmhmmnrmu
be giving to Lender.
"Indebtedness” means the Loan and all other loans and indebtodness of Bosrower to Lender, including but not limited to Lender's

payments of insurance or taxes, all smoums Lendey pays to protect its interest in the Colisteral, overdrafts in doposit accounts with
Londer, and all othar indeivedness, obligations, and lisbilities of Borrower to Lender, whethor matured or unmatured, fiquidated or

unliquidated, direst or indirect, sbsolute or contingent, joint or several, due or to becomie due, now cxisting or hereafier arising.

"Loan" meoans the loan or loans Lender makes to Bormower undsr the note or notos dated the same date as this Agreement that Borrower
gives to Lender and all amendments, extensions, reaswals, and rofinancing.

"Obliger™ means any person having any obligation to Lender, whether for the paymout of money or otherwise, under this Agreement or
under the Related Documents, incloding but not limited to Guarantor and any other guarantors of the Indebtedness,

“Parties" means all Borrowess, Guarantors, and Non-Borrower Debtors signing this Agreement.

"Party" moans any Borrower, Guaraator, and Non-Borrower Debtor signing this Agroement.

"Property™ means the Pastics’ assets, regardless of what kind of assots they are.

"Related Decuments” moans all documents, promissory notes, sccurity sgreements, leases, morigages, construction loan agresmonts,
assignments of lcases and rents, guarantics, pledges, and all other documents or agreements executed in connection with this Agrecment.
The term includes both documents existing st the time of execution of this Agrecment and documents executed after the date of this
Agreoment. i

"Definition of Obligor 5 amended aad" means sny person or legal entity having amy obligation tv Louder, whether for the
payment of moncy or otherwise, under this agreement or wader the Related Documents, including but not limited to Guarantor
and aay other guaraators of the lndebtwess, Further Non Borrewer Debstors are parties that provide security to the Bank bat are
wot obligated te the Bank as a Borrower or Guarastor,

"Definition of Indébtedness s amended and"™ means all borrower debts to the Bank are covered by this Business Loan Agreement
s defined in the "Definition™ section wader "Indebtedness" in this document. The corrent loan travssction outlined In the
"Identification of Indebtedness" section s there solely to idemtify the carrent loan transaction and does ot limit the definition of
"Indebtedness” located In the "Definition” clanse.

© 2004-2007 Copyright Compliznce Syssamm, Inc. EAYD-657D - 2007,03.140 wrere_coeplancarysars. com
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IDENTIFICATION OF INDEBTEDNESS. The following loan and any emendments, extensions, renewals or refinancing (the "Loans”)
thereof is subjest to this Agreement:
e Loan number 906002177 with a principal amount of $1,000,000.00

BORROWER'S REPRESENTATIONS AND WARRANTIES. Obligors represent and warrant to Lender the accuracy of the description of
Bomower and Guarntor, the nature of Borrower's business shown sbove, snd the statements made in this section. The representations and
warranties will continuge and remain in effect until all of the Indebtedress is fully paiti to Lender and Obligors' obligations are fully performed.

Borrower's Existence and Authority. Borrower is duly formed and in good standing under all laws govemning Berrower and
Borrower's business, snd the person or persons executing this Agreement have the power and authority to execute this Agresment and
the Related Documants and to bind Borrower to the obligation created in this Agreement and the Related Documents.

Financial Information and Filing. All Financial Statements provided to Lender have been prepared and will continue to be prepared In
sccordance with generally accepted accounting principles, consistently applied, and fully and fairly present the financial condition of
Obligors, and there has been no material adverse change in Obligors' business, Property, or condition, either financial or otherwise, since
the date of Obligors’ latest Financial Statements. Obligors have filed all federal, state, and local tax returns and other reports and filings
required by law to be flled before the date of this Agrezment and have paid all taxes, asseszments, snd other charges that are due and
payable prior to the dste of this Agreement. Obligors have made reasonsble provision for these types of payments that are sccrued but
mwmmmwMﬁwaWMﬂmmwwwm

Compliance with General Law. Borrower is in compliance with and will conduct its business and use its assets in compliance with all
Isws, regulstions, ordinances, directives, and orders of smy level of governmental suthority that has jurisdiction over Borrower,
Borrower's business, or Borrower’s assets.

Eaviroamestsl Complisace. Obligors are in complisnce with all applicable laws and rules of federal, state, and local muthorities
affecting the environment, as all have been or are amepded. = |

No Litigatien/No Misrepreseatations. There are no existing or pending suits or proceedings before any court, government sgency,

- arbitration panel, sdministrative tribunal, or other body, or threatened igainst Borrower that may result in eny material advesse change in
Borrower's business, property, or. financial condition, and all represcntations and warranties in this Agreement and the Loan Documents
nmﬂwnﬂmmﬂhﬂmmm

mmmmmudmwmmmwhmﬂummwwmmmm
Botrower covenants as follows.

Nmummmummnmwlmwwmmummm
sctual litigation, govermmental proceeding, default, and every other occurrence that may have a material adverse effect on Bormower's
business, financial congition, or the Property.
Insurascs. Bamower will maintain adequate fire and extended risk insurance coverage, business interruption, workers' compensation,
commercial general Hability, and other insurance required by law or as may be required by Lender. All insurance policies will be in
. smounts, upon terms, and in a form ecceptable to Lender, All policies must be carried with insurers acceptable to Lender. Bomrower will
.providé evidence satisfactory to Lender of all insurance and that the policies arc in full force and effect and all insyrance on the
Collateral will name Lender as  mortgages and loss payee, will include a lender's loss peysble endorsement, and will require thirty days
advance written notice to Lender of any canceliation of coverage. If the Bosrower fiils to maintain required insurance, the absence of the
required insurance will be an Event of Defauit. If this Lender may buy the insurance, but will have no obligation to buy it.
These amounts paid by Lender will be added to the or will be payable on demand, at Lender's option.
Confirmatory Documents and Actioms. Borrower agrees that on Lender's request, Borrower will do any act or execute any additional
documents that are or may be required to make the terms of the Loan conform to the conditions contained .In Lender's commitment to
Borrower. Within five days of Lender’s request, Borrower will furnish an estoppel certificate in s form Lender approves.

Paymsat of Taxes. Borrower will pay all taxes, levies, and essessments required by all local, state, and federal agencies. Borrower will
make these payments when the amounts arc due but before any penalty for lste payment is imposed, Borrower’s failure to promptly pay
my tax, levy, or asscsament duc will be an Event of Default unless Borrower [s diligently disputing the amoumt end Borrower has
established a reserve account for the payment of the taxes if Borrower does not prevail in the dispute.

Basiness Existence and Operstions. Berrower will keep Borrower's existeace la lis current organizational form In full foree and
sifect unless Lander gives prior written consent to Borrower's propesed change, Barrower will not sell or merge Borrower's
business or any part of Borrower's business without the Lesder’s prior wriiten conseat. Borrower will continue [ts business as
currently conducted. Borrower will not change its name, its identificstion numbar, or lts place of erganization without Lender's
prior written comseat. Borrower will keep its books and records at the address in this Agreement. Borrower will promptly netify
Lender In writing of any plasned change Is Borrower's prineipal place of business. The Berrower s to malntaln executive and

©2004-2007 Copyright Compliascs Sysiens, lae. EATD-45TD - 2007.03.140 . e ceTplsecrySt. o
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MMU&nWhun.mMuudehMmﬂwu‘ml
personnel, and the Borrower will inform the bank of any change in such executive mansgement wad personmel.

Environmental Compliance. Borrower will comply with all laws affecting the environment. Borrower will notify Lender within ten
days after Borrower reccives a summons, notice, citation, letior, or any other type of notice from sny federal, state, or local suthority, or
any other person that claims Borrower is in violation of any law affocting the environment. Obligors indemnify and bold Lender
harmiess from all violations of eny cnvironmental lsws. This indemnity includes all costs and cxpensts incurred by Lender, including
reasonable attorncys’ fees, that ere relsted to a violation of any eavironmental laws, even if the Indebtedncas has been paid st the time
any procceding, claim, or action is startod against Lender. Lender may itself or through Borrowor arrango for an environmental andit
prepared by 8 qualified environmental enginecring firm accoptable 0 Lender to confirm the continued accaracy of Bomower's
environmental representations and warrsntics. Borrower will pay for the environmental audit.

Use of Procseds. Borrower will usc the loan proceeds in its business,
Pay Limitations. Borrower will not draw, permit, or pay anyone moro than is reasonsble for services provided to Borrower,

Ne Borrowiags, Guarantess, er Loans. Bormower will not incur debt, borrow money, or gusranty any loan or other obligation.
Borrower will not lend any moncy or sell any of Borrower's accounts reccivable without Lender's prior written permission.

No Encombrances or Transfer of Assets. Borrower will not mortgage, assign, hypothecate, or encumber any of the Property except to
Lender without Lender’s prior written permission. Borrower will mot soll, transfer, or assign any of the Property without Lender’s prior
written permission. Borrower will not merge, consolidate, sell, transfer, licenge, lease, encumber or otherwise dispose of Borower's
Property or Borrower's business.

No Dividends, Distributions and Redemptions. Borrower will not pay or declare any dividend, or make mny other distribution on
account of any shared of any class of Its stock or other ownership interest, or redeem, purchase, or otherwise acquire directly or
indirectly, any shares of any class of its capital stock or other ownership interest.

No Loans or Investmests. Borrower will not make sny loans or advances to, or investments in, other persons, corporations or entities.

Coaditions Precedest to Esch Advance. Lander's obligstion ta make any Advance to or for the account of Bervowsr mnder this
Agroemaent is subject to the following conditiens precedent, with all documents, instruments, opiniouns, reports and other items
required under this Agreement to be in form and substance satisfactory to Lender:

1) Lender shall have received ovidence that this Agresmest and afl Related Documest kave beon duly swthorized, vxecuted, and
delivered by Borrower to Lender. 2) Lender shall kave received such opinions of counsel, supplements! opinlons, snd decaments
a3 Leader may request, 3) The secarity interests in the Collsteral shall bave been duly suthorized, created, and perfected with
first lisa priority and shall be in full fores and effect. 4) All guarasties required by Lender for the credit facility(ies) shall have
beenm exocuted by ench Guaranter, defivered to Lendér, and be in full force and effect. 5) Berrower shall have paid to Leader all
fess, costs, and expenses specified lm this Agreement and the Related Docunionts as are them due and psyable. 6) There shall pet
wuﬁIMdmAMIMMmHm“Mdmumﬂim

EVENTS OF DEFAULT. mmumawmmmuummmorm
Nemcompliance with Lender Agreemests. Defanlt by Borrower or Guarantor under any provision of this Agroement, the Relatod
Documents, or any other agrecment with Lender.
nhmunowwm«mmmuwmwmuwmmmw
material submitted to Lender or to third parties providing roports to Lender, or in Financial Statements given or to be given to Lender.
Mwwwmﬂdmmhmmmmmwmwmmm
is imminent; if the full porformance of the obligations of any Obligor is materially impaired; or if the Collateral and its value or Lender's
rights with respect thereto are materially impaired in any way. The existence or reasonable Hkelihood of litigation, govenmental
proceeding, default, or other event that may materially and adversely affect an Obligor's business, financial condition, or the Property.
thwmm.mmuwwmwmmdhhﬁnﬂwdmmmﬂlyplyd&unlbeym.if
an Obligor bas or will make a general assignment for the benefit of creditors or will file, or have filed against it, any petition under
federal bankrupicy law or under any other state or federal law providing for the relief of debtors if the resulting proceeding is not
discharged within thirty days after filing. If a receiver, trustee, or custodlen is or will be appointed for an Obligor.
Defanlt oa Unrelated Debt. If Borrower or Guarantor materially defsults under a provision of an agreement with a third party or If the
indebtednoss undeor such an agreoment Is scoclorated.
Judgments er Attachmests. If there is entered agalnst an Obligor a judgment that materially affects the Borrower's business, financial
condition, or the Property, or if'a tax lien, levy, writ of attachment, gamishment, exccution, or similar item is or will be izsued against the
Collateral or which materially affects Borrower’s business, financial condition, or the Property, and which remains unpaid, unstsyed on
appeal, undischarged, umbonded, or undismissed for thirty days affer it was lasued.
Coliateral Impalrmeat. Lender has a good-faith beliof that Lender's rights in the Collateral are or will soon be impaired or that the
Collateral itself is or soon will be impalred.

© 2004-2007 Copyright Complianss Systems, Inc: EAYD-637D - 2007.0. 100 [ —————
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Termination of Existence or Change In Centrel. If Borrower or Borrower's business is sold or merged or if Borrower or Borrower's
business suspends business or ceases to exist.

Insecurity. If Lender has a good-faith belief that any Party is unable or will soon be unable to perform that Party’s duties under this
Agreement or under the Related Documents.

Death. The death of an individual whe Is an Obligor, 8 partner’in & partnership that is an Obligor, a member in a limited liability
company that is an Obligor, &n officer of a corporation that is an Obligor, or an individual of similar position in any other type of
business organization that is an Obligor.

REMEDIES ON DEFAULT.
Remsedies, No Walver. The remedies provided for in this Agreement, the Related Documents, and by law are cumulative and not
‘exclusive. Lender reserves the right to exercise soms, all, or none of its rights and reserves the right to exercise any right at any time that
Lender has the right, without regard to how much time has passed since the right srose. Lender may exercise its rights in its sole,
absolute discretion.
Accelerstion, Setoff Upon an Event of Default, the Losn and the Indebtedness may, st Lender’s sole option, be declared immediately
due and payable. Lender may apply Obligors' benk accounts and any other property held by Lender against the Indebtedness.

CROSS-DEFAULT AND CROSS COLLATERALIZATION, The definlt of any Party under this Agrecment, the Related Documents, or
under any other obligation to Lendar is a defult under this Agreement. The Collsteral secures all obligations of the Parties to Lender.

ATTORNLYS' FEES AND OTHER COSTS. If legal proceedings are instituted to enforce the terms of this Agreement, Borrower agrees to
pay all costs of the Lender in connection therewith, including reasonable sttorneys’ fiees, 1o the extent permitted by law.

EXPENSES. Obligors agree to pay all of Lender’s reasonable expenscs incidental to perfecting Lender's security interests and liens, all
insurance premiums, Uniform Commercial Code search fees, and all reasonsble fees incurred by Lender for sudits, inspection, and copying of
- the Obligors’ books and records. Obligors also agree to pay all ressonable costs and expenses of Lender in connection withi the gaforcement of
Lender’s rights and remedies under this Agreement, the Related Documents, and any other agrecment between one or more Obligors and
Lender, and in connection with the preparation of ell amendments, modifications, and waivers of consent with respect to this Agreement,
including reasonable attornoys’ fees.

GOVERNING LAW/PARTIAL ILLEGALITY. This Agreement and the Related Documents ere and will be governed by, and the rights of
the Parties will be determined by the laws of the state of Washington except to the extent that federal law controls. If any part, term, or provision
of this' Agreement Is determined to be iliegal or in conflict with state or federal law, the validity of the remaining portion or provisions of this
wmnmummmmm«mmmmmamwmm
in which case Leader may, in its sole discretion, deem the Loan matured.

NOTICES. All notices required under this Agreement must be in wyiting and will be considered given: (i) on the day of personal delivery, or
(i) one business day after deposit with a pationally recognized overnight courier service, or (iff) three busingss days after deposit with the
United States Postal Service sent certified mail, retum receipt requested. Any of these methods may be used to give notice. All notices must be
sent to the party or parties entitled to notice at the addresses first set forth i this Agreement Any Party may change its address for notice
purposes on five days prior written notice to the other Parties.

INTEGRATION AND AMENDMENT. This Agreement and other writien agrecments among the Parties, including but not limited to the
Relsted Documents, are the entire agreement of the Partics and will be interpreted as a group, one with the others. None of the Parties will be
bound by enything not expressed in writing, and this Agreement cannot be modified except by a writing exscuted by those Parties burdened by
the modification.

FURTHER ACTION. Obligors will, upon request of Lender, make, execute, acknowledge, and deliver to Lender the modified and additional
Instruments, documents, and agreements, and will take the further action that is reasonably required, to carry out the intent and purpose of this
transaction. s

CONTINUING EFFECT. Unless superseded by a later Business Loan Agreement, this Agreement will continue in full force and effect until
all of the Obligors’ obligations to Lender are fully satisfied and the Loan and Indebtedness are fully repald.

HEADINGS. All headings in this Agreement are included for reference only and do not have eny effect on the interpretation of this Agreement.

COUNTERPARTS. This Agrecment may be executed by the Partics using eny sumber of copics of the Agreement. All exccuted coples taken
together will be treated as a single Agreement.

TIME IS OF THE ESSENCE. Time Is of the essence in the performance of this Agreement.

TRANSFERS. Bomrower may not assign or transfer its rights or obligations under this Agreement without Lender's prior written consent.
Lender may transfer its interest in Lender's sole discretion. Borrower waives all rights of offset and counterclaim Borrower has against Lender,
The purchaser of a participation in the loan may enfoece its interest regardless of any claims or defenscs Borrower has against Lender.
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JURISDICTION. Obligors sgree to waive any objection to jurisdiction or venue on the ground that Obligors are not residents of Lender's
locality. Obligors authorize any acfion brought to enforce Obligors' obligations to be instituted and prosocutod in mmy state court having
Jurisdiction or in the United States District Court for the District that inchudes Lender’s location as sct forth st the beginning of this Agreement.
Obligors authorize Lender to elect the court at Lender's sole discretion.

WAIVER OF JURY TRIAL. All parties to this Agreement knowingly and volumtarlly walve, to the fuflest extent permiited by law, any
right to trial by jury with respect to sny dispute, whether In contract, tort, or otherwise, beiween them arising out of, In cosnection with,
relsted te, or Incidentizl to the relationship established in connection with this Agreement or any other isstrument, documest, er
agreement executed ar delivered In connection with this Agreement or the related trassactions.

ORAL AGREEMENTS DISCLAIMER. Oral sgreements or oral commitments to loan money, extend credit, or to forbear from
enforcing repxyment of a debit are not enforcsable under Washington law.

ADDITIONAL PROVISIONS. Financial Statements. Furnish Lender with the following:

Annusl Tax Retaris of Atiantic Frest Heldings LLC, Anasally wpea completion, but in no event Inter than November 15t of each year,
Foderal and other governmental tax returns, prepared by a Certified Public Accountant in a form satisfactery to Lender,

Interim Statements of Atlantic Frost Seafoods LILC. As soom as avallable, but in no evest later then thirty (30) dayz after the end of
each quarter, Company’s balance sheet and profit and loss statement for the perled ended, prepared by Company In a form sstisfactory
to Lender.

Annunl Tax Retarns of Atlantic Frost Seafoods LLC. Annusily npea completion, but in ne eveut later than November Ist of each year,
Federal and other governmental tax returss, prepared by s Certified Public Accountant in a form satisfactory to lender.

Annual Persons] Financial Statements of William D. Phillips. As soon as available, but within ainety (90) days of the one year
ansiversary of the previous statemeat Ia file, Berrower's personal financial stutement, propared by Borrower in a form satisfactory to

Tax Reterns of William D, Phillips. Ansusily upon complstion, but in no svent later than November 1st of each year, Federal and other
governmental tax returns, prepsred by & Certified Public Accountant In a form satisfactory to Lemder.

By scknowledges g, understanding and agroeiag to all its provisions.
William D Phillips Date
Individually _

By: William D Phiflips
Its: Member

Guaranior ([) scknowledges reading and understanding this Agrooment; (ii) consents to the provisions of this Agroement relsting to Bomrower;
(iii) agrees to fumish the Financial Statements to Lender that Lender reasonably requests; (iv) agrees to those portions of this Agreoment that
apply to Guarantor; (v) acknowledges that this Agrecment has been frecly executed without duress and sfier an opportunity to consult with
counsch, and (vi) confirms that Guarantor received a copy of this Agreement, the Guaranty, and the other documents Guarantor requested.

Timothy J Kennedy Date
Individually
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