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A. STATUS OF PETITIONER

1. RESTRAINT

Dr. Michael E. Mockovak is currently incarcerated at the Washington

State Penitentiary pursuant to a judgment entered on March 17, 2011 in

King County Superior Court, by the Honorable Palmer Robinson. He is

serving four concurrent sentences of 240 months, 240 months, 4 months,

and 4 months on Counts II, III, IV, and V. (Appendix A).

2. PENDING DIRECT APPEAL

Petitioner's direct appeal to this court (COA No. 66924-9-1) is

currently pending. In that appeal Petitioner has raised two claims of

ineffective assistance of counsel ("IAC").1 In this personal restraint

petition ("PRP"), in Ground for Relief ("GR") No. 2, Petitioner presents

additional evidence in support of his direct appeal claim that he received

ineffective assistance of counsel when his attorneys (i) submitted a

proposed jury instruction on entrapment which incorrectly defined that

defense and (ii) failed to object to the prosecutor's misstatement of the

elements of entrapment during closing argument.

These are Issue Nos. 3 & 4 in the opening brief on appeal.

- 1
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In addition, in this PRP Mockovak presents two additional IAC claims

(GR Nos. 1 & 5), one due process claim (GR No. 3), and one Tenth

Amendment claim (GR No. 4).

3. EVIDENCE RELIED UPON

In addition to the trial transcript and the clerk's papers on file in the

direct appeal,2 Petitioner relies upon the declarations of the following

people: the declarations of Timothy K. Ford, James E. Lobsenz, Ronald L.

Manner, Michael E. Mockovak, Jeffrey P. Robinson, Joseph A.

Campagna, Laura Doyle, and William Foote, Ph.D.

4. FIRST PETITION

No previous personal restraint petition has ever been filed.

B. JURISDICTION

Petitioner's restraint is unlawful pursuant to RAP 16.4(c)(2). His

conviction was obtained in violation of the federal and state constitutions.

C. SUMMARY OF THE ARGUMENT

As the trial judge pointed out at a pretrial hearing, even "a person with

very little experience in criminal law need only read [the charging

documents]" to know that this was an entrapment case.

2All CP cites in this petition are to the Clerk's Papers designated in the direct appeal.

3RP 12/6/10, at 71. Id. at 72 "THE COURT: ... you know, nobody could read this cert
and come away from it without thinking that . . . who put whom up to what is, if not at
the heart of the case, pretty close to it."
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The FBI agent and the Seattle Police detective handling the

investigation recognized that the path they were pursuing - a sting

operation against a doctor with no criminal record whatsoever - almost

certainly would raise the issue of entrapment. Petitioner's trial counsel

also focused on entrapment from the very start by requesting discovery

pertinent to that defense within a month of Petitioner's arrest.5

Initially, FBI Agent Carr instructed Daniel Kultin, the confidential

informant - a Russian emigre who had been the subject of some kind of

INS investigation6 - "never ever to bring up the subject [of hiring a hit

man] with the doctor, [and] that the doctor would have to bring the subject

up."7 Carr told Kultin, "it's called entrapment, and if he did initiate this

activity with the doctor it could ruin the case."

4CP731.

5On December 6, 2010, after noting that "thiscase involves the defense of entrapment,"
defense counsel stated that he had asked the FBI for discovery materials bearing on that
defense "more than a year ago." RP 12/6/10, 11 & 13

6Petitioner's attorneys asked the State prosecutors to disclose any information "regarding
preferential treatment or other inducements made to" Kultin, including "assisting [him] in
helping the witness obtain Naturalization, any contacts with INS on behalf of the
cooperating witness . . . ." CP 172. The State prosecutors responded that "Mr. Kultin
was apparently the subject to [sic] an INS investigation, which was quickly resolved.
The FBI has denied our requests for further investigation." CP 183. Later, Petitioner's
attorneys wrote directly to the FBI and requested disclosure of "any records relating to . .
. any offers of or discussion about assistance with Daniel Kultin's immigration status."
CP 189. The FBI responded that it would consent to the production of "a portion of the
documents and materials you requested" but never said whether or not federal agents had
ever provided Kultin with any assistance in immigration matters. CP 192.

7RP 1/20/11,70.

8 Id. ("You can't - you can't entice someone to commit a crime that they would not
otherwise do, and so essentially I was passing that information on to Mr. Kultin.").
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But when Agent Carr next met with Kultin and confirmed that

"nothing else had occurred," Carr realized that those instructions failed to

get any results. Carr then reversed course and instructed Kultin to raise

the topic of his connection to people in the Russian Mafia in order to

"spark some type of conversation."9 But Kultin reported that this tactic

also failed. Although Kultin had mentioned this to Mockovak, "it had

elicited no talk of any murder."10 In July of 2009, Carr had concluded

that "this case isn't going anywhere."11 As late as August 22, 2009, Can-

thought that perhaps Mockovak was just "venting or blowing off some

smoke."12 Even as late as November 4, 2009, just eight days before

Mockovak's arrest, because Agent Carr still didn't know what

Mockovak's "true intentions" were, he sought judicial authorization to

tape record a series of conversations between Kultin and Mockovak

because he knew that evidence of exactly what was said would be "critical

to sorting out" whether Mockovak was "being encouraged in any way to

commit crimes that he would not otherwise commit.. . ."

9 Id. at 12-13.

10 Id. at 76.

" RP 1/24/11, at 56-57.

12 Id. at 71.

13 Id. at 69-70.

MOC003 PRP nb203h201r 2012-10-04
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It was the informant - not Petitioner - who first raised the possibility

of killing Petitioner's business partner.14 More than two months later, it

was the informant who egged Petitioner on by raising the possibility that

the business partner might be plotting to kill Petitioner.15 With these

facts, anyone looking at the case would realize that entrapment was going

to be the central focus of the trial.

Anyone looking at the case would also realize that the taped

conversations would be the critical evidence upon which the prosecution

would have to rely. Law enforcement acknowledged recording three

conversations without obtaining a court order. That was permissible under

federal law, but it was a crime under Washington's Privacy Act. Law

enforcement then belatedly sought court authorization to make additional

recordings of more conversations. Mockovak's trial counsel recognized

that all of the recordings could have been suppressed in state court - the

first three because they had been obtained without a court order, and the

later recordings under the "fruit of the poisonous tree" doctrine because

14 Tr. 8/11/09, at 69-70.

15 Tr. 10/20/09, at 52: "Is he going to have you killed? You know? That would be ideal
for him .. . ."

-5

MOC003 PRP nb203h201 r 2012-10-04



they were derived from the first three.16 Experienced Seattle attorney

Timothy K. Ford agrees they all could have been suppressed.17

In a case that had everything to do with entrapment, and where the

State had to rely upon recorded conversations to prove its case, trial

counsel failed to render effective assistance because he misunderstood (i)

when a motion to suppress could be filed, (ii) the basic elements of the

defense of entrapment, and (iii) established Washington State law that

would have permitted Petitioner to challenge the mens rea element of the

State's case while also presenting the defense of entrapment. (GR, No. 1).

First, trial counsel based a critical strategic judgment upon an incorrect

understanding of when he could present a motion to suppress. He failed to

make a suppression motion because he thought it was too late to do so,

when in fact the motion would have been timely made. Had trial counsel

properly understood the timing for suppression motions, he could have

moved the case from state court to federal court - a forum that was

enormously more favorable to the defense. Under federal law, the burden

of proof is on the prosecution to prove beyond a reasonable doubt that the

defendant was not entrapped. This is far more favorable to a defendant

than Washington State's rule that the defendant must prove by a

16 Decl. Robinson,\9.

17 Decl. Ford, f 5.2.1.
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preponderance of the evidence that he was entrapped. Federal law also

offered a substantial sentencing advantage for the defendant. In federal

court Mockovak would likely have faced, if convicted, a five year

sentence, compared to a fifteen to twenty year sentence under Washington

State law. Attorney Ford has concluded that there were no sound

strategic or tactical reasons for trial counsel's conduct, and that he failed

to provide representation consistent with prevailing professional norms in

Washington State.19

Second, trial counsel did not know the elements of the defense of

entrapment, even though that was the only defense he intended to present,

and the only defense he did present. Unfortunately, the lead trial attorney

entrusted a relatively inexperienced associate with the job of conducting

virtually all legal research and that young lawyer got it wrong.

Relying upon flawed legal research, the associate prepared a flawed jury

instruction on entrapment. The instruction improperly included an

irrelevant statement which conflicted with the statutory definition of the

18 See Decl. Robinson, ff 14-16; RP 12/6/10, at 14-15.

19 Decl. Ford, ft 5.2.3, 4.2.4 & 5.2.5 & 6.1.

Decl. Campagna, f 4; Decl. Lobsenz, f 45.

21 Even though the associate found the case of State v. Keller, 30 Wn. App. 644, 637 P.2d
985 (1981), and even though that case contains language that should have alerted the
defense team to the defect in the WPIC standard instruction on the defense of entrapment,
that case was not brought to the attention of lead counsel. Decl. Campagna, f 8.
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entrapment defense, and thereby erroneously increased the defendant's

burden to prove the entrapment defense. Lead counsel acknowledges that

he was ultimately responsible for making sure correct jury instructions

were proposed. But instead of catching the associate's error, lead

counsel proposed the flawed instruction. He also failed to object to

prejudicial closing argument by the prosecutor, who stated that the

entrapment defense has three elements, even though Washington Supreme

Court precedent states that the defense has only two elements.24

Third, lead trial counsel mistakenly believed that Petitioner could not

put the prosecution to its burden of proof on the mens rea element of the

crimes charged while simultaneously raising the defense of entrapment.

He mistakenly believed that the defendant was required to admit

commission of the charged offense in order to present an entrapment

defense. In fact, Washington law does not require such an admission.

Laboring under his mistaken belief that Mockovak could not present a

diminished capacity defense and an entrapment defense at the same time,

22 The associate and lead counsel both agree that the WPIC instruction on entrapment
contains language that is not contained in the statute which defines the entrapment
defense. Decl. Campagna, f 7; Decl. Robinson, f 4.

23 Decl. Robinson, ff 4-5.

24 See RP 1/31/11, 94; State v. Smith, 101 Wn.2d 36, 43, 677 P.2d 180 (1984) ("Thus,
both by statute and court decision the defense requires proof of two distinct elements.")
(Emphasis added).

25 RP 12/6/11, at 15; Decl. Marmer, f 14.

26 See, e.g., State v. Galisia, 63 Wn. App. 833, 822 P.2d 303 (1992).
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trial counsel failed to present evidence of Petitioner's diminished capacity

to resist entrapment, due to the long-term adverse psychological effects of

having repeatedly been raped for many years by his uncle when he was a

child.27 Had counsel understood that Washington law allows a defendant

to present evidence negating the mens rea of an offense while also

offering an entrapment defense, trial counsel could have presented

compelling evidence to the jury to explain how the consequences of

childhood sexual abuse, including "learned helplessness" and

"suggestibility," render the adult survivor of such abuse more vulnerable

to the influence of other adults seeking to manipulate them, and thus

makes him more susceptible to entrapment.

Fourth, trial counsel also misunderstood yet another key feature of the

law of entrapment. He believed, incorrectly, that Washington uses an

objective test for determining entrapment - that is, whether law

enforcement acted "reasonably."28 But Washington law is clear that the

proper test is subjective,29 and the "reasonableness" of the conduct of law

enforcement is utterly irrelevant to the entrapment defense. Instead, the

27 Decl. Foote, ff 4-8.

28 Decl. Marmer, f 16.

29 See RCW 9A.16.070; State v. Ziegler, 19 Wn. App. 119, 121, 575 P.2d 723 (1978)
("[T]he statutory definition of entrapment contained in RCW 9A.16.070 is but a
legislative reiteration of the 'subjective test' for that defense, as it is applied in both the
federal courts, and in our State Supreme Court.").
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jury must consider what went on in the mind of the individual defendant,

and must decide whether he was lured or induced to commit a crime he

was not otherwise inclined to commit.30 Had trial counsel understood the

proper test for entrapment, he would have realized that the long-lasting

impacts of Petitioner's childhood sexual abuse were directly relevant to

the defense of entrapment.

Trial counsel's failings infected virtually every aspect of the defense.

And even so, the jury acquitted Petitioner of the charges involving the

original purported plot that supposedly motivated the informant to contact

the FBI to begin with. Had trial counsel understood when motions to

suppress could be filed, and had he understood the basis of doctrines

governing the defense of entrapment, it is reasonable to conclude that

Petitioner would have been acquitted of the remaining charges as well. In

fact, at the state court sentencing hearing Petitioner's trial counsel told the

sentencing judge that he believed that Mockovak probably would have

•39

been acquitted had he been tried in federal court. Petitioner's defense

was gravely prejudiced by trial counsel's deficient conduct, and thus he

was denied his Sixth Amendment right to effective representation. (GR,

No. 1).

30 State v. Lively, 130 Wn.2d 1, 10, 921 P.3d 1035 (1996).

3lDec/.Foo/e,ff 10-11.
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In addition to his Sixth Amendment IAC claim premised on the failure

to make a suppression motion, the conduct of law enforcement officers

also deprived Petitioner of his state and federal constitutional rights (i) to

Due Process under the Fourteenth Amendment and article I, § 3; (ii) to be

free from disturbance of his private affairs without authority of law, a right

guaranteed by article I, § 7 of the Washington Constitution; and (iii) the

right under the Tenth Amendment to be free from federal intrusion into an

area of the law reserved to the States. (GR, Nos. 3,4, 5).

The evidence shows that a state law enforcement officer, a Seattle

Police Detective, deliberately violated the Washington Privacy Act, when

together with an FBI agent he sought and obtained permission from FBI

officials to engage in "Otherwise Illegal Activity."33 Even though they

knew that the recording of Petitioner's private conversation with their

informant was a crime under Washington law, these law enforcement

officers went ahead and committed that crime because although it was a

crime under state law, it was not a crime under federal law. Then, even

though they had originally planned to have their case prosecuted in federal

court, at the urging of federal prosecutors, law enforcement brought their

32 RP 3/17/11, at 114.

33 Trial Exhibit No. 63 (Appendix B); RP VII, 99-100.

34 RP 1/24/11, 100.
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case, and their tainted evidence, in state court. Because state court

offered the prosecutorial advantages of harsher sentencing guidelines, and

a much more favorable burden of proof rule on the defense of entrapment,

law enforcement brought their case in state court instead of federal court,

even though they had deliberately violated state law when they collected

the evidence upon which their case was based. By zigging and zagging

between federal law, when it suited them, and Washington State law,

when it appeared more advantageous to them, law enforcement engaged in

bad faith conduct which violated Petitioner's rights under the Due Process

Clause. (GRNo. 3).37

Furthermore, by deliberately ignoring Petitioner's privacy rights

guaranteed under Washington State law, law enforcement violated article

I, § 7 of the Washington Constitution. (GRNo. 4).

Law enforcement also deliberately engaged in criminal conduct

prohibited by state law. They ignored the constitutional boundary between

the general police power of the states to make and enforce criminal laws,

and the limited enumerated powers of the federal government to do other

35 Second Decl. Lobsenz, f 5 & Appendix A (Unclassified Memorandum, at pp. 5-6).

36 The Washington Supreme Court has expressly rejected the contention that the
Washington Privacy Act does not apply to federal law enforcement officers. See State v.
Williams, 94 Wn.2d 531, 617 P.2d 1012 (1980).

37 In his direct appeal, Petitioner presented a substantial factual basis for his contention
that the Government's actions amounted to outrageous conduct requiring reversal of his

12
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things, such as regulate commerce. Petitioner submits that this criminal

conduct violated the Tenth Amendment, by exploiting the differences

between state and federal law, and ignoring the primary role of the States

in the area of criminal law. (GR, No. 5).

Lastly, by failing to present evidence that Petitioner's ability to resist

entrapment was substantially reduced by the long-term adverse effects of

years of having been subjected to childhood sexual abuse, trial counsel

deprived Petitioner of his Sixth Amendment right to effective assistance of

counsel. (GR, No. 6).

D. STATEMENT OF THE CASE

Petitioner hereby incorporates by reference the Statement of the Case

set forth in his opening brief in his direct appeal currently pending under

State v. Mockovak, COA No. 66924-9-1.

In addition to those facts, petitioner sets forth the following facts

attested to in the accompanying declarations of the following people: (1)

Timothy K. Ford; (2) Michael E. Mockovak; (3) Ronald L. Manner; (4)

James E. Lobsenz; (5) Laura Doyle; (6) Jeffery P. Robinson; (7) Joseph

Campagna, and documented in the transcripts of the pre-trial, trial and

post-trial hearings in this case.

conviction. The Government's additional bad faith conduct described in this PRP also
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1. AN FBI AGENT AND A SEATTLE POLICE DETECTIVE

ENGAGED IN THE WARRANTLESS RECORDING OF

PRIVATE CONVERSATIONS OCCURRING ENTIRELY

WITHIN WASHINGTON STATE BETWEEN KULTIN AND

MOCKOVAK ON AUGUST 11, OCTOBER 20, AND
OCTOBER 22 OF 2009.

The FBI maintains that Mockovak's conversations of August 3 and 5

of 2009 with informant Daniel Kultin were not recorded. RP 1/24/11, 22,

131. But after August 5, FBI Agent Larry Carr decided to record all of

Kultin's future meetings with Mockovak. RP 1/20/11, 85, 94. On August

10, Carr applied to his FBI superiors for their approval to tape record

Mockovak's private conversations with Kultin. Exhibit No. 63. Can-

explained to them:

[I]t would be advantageous in gathering the strongest possible
evidence to have the meeting recorded. AUSA Vince Lombardi
was briefed on this case and investigative plan and he concuned
with the effort.

Exhibit No. 63, at p.4 (emphasis added).

Can's FBI superiors granted permission to secretly tape record

Mockovak's conversation with Kultin. Exhibit No. 63, at p. 4 (Appendix

B). The FBI acknowledged recording a total of five meetings and two

phone conversations; these conversations occuned on August 11, October

20 & 22, and November 6, 7, & 11, 2009. RP VII, 145; RP VIII, 34 & 61;

RP IX, 17 & 37. All the conversations took place entirely within

supports his direct appeal contention that the Government's conduct was outrageous.
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Washington State.38

2. ON NOVEMBER 4, 2009, DETECTIVE CARVER SOUGHT
JUDICIAL AUTHORITY FROM THE KING COUNTY

SUPERIOR COURT TO RECORD MOCKOVAK'S

PRIVATE CONVERSATIONS.

On November 4th, for the first time law enforcement applied to a state

court for judicial authority to record conversations taking place between

Kultin and Mockovak. RP 1/24/11, 68-69. Law enforcement discussed

the defense of entrapment and told the state court that they needed more

evidence to "determine Mockovak's true intentions," and to figure out

whether Kultin was encouraging Mockovak to commit crimes. Id., 69.

Agent Carr later acknowledged that he was wonied that Mockovak would

later claim entrapment and he felt that a tape recording "will provide

evidence . . . that will be critical to sorting out who planned or is planning

crimes and whether that person is being encouraged in any way to commit

crimes that he would not otherwise commit." RP 1/24/11, 70.

Seattle Police Detective Len Carver described his role in the criminal

38 The August 11 conversation took place at a teriyaki restaurant in Renton. RP 1/20/11,
93, RP 1/24/11, 145. The October 20 conversation took place at the office of Clearly
Lasik in Renton. RP 1/25/11, 34. The October 22 conversation took place at the Bellevue
Athletic Club in Bellevue, Washington. Id., 60. The November 6 conversation took place
at Maggiano's restaurant in Bellevue. 1/24/11, 6; RP 1/26/11, 17. There were two
conversations recorded on November 7. The first was a telephone conversation that
occurred while Kultin was at FBI headquarters in Seattle and the recording equipment
was attached to Kultin's cell phone. Id., 36. The second was a face-to-face conversation
between Mockovak and Kultin that took place at the Starfire Soccer Complex in Tukwila.
Id., 37; RP 1/24/11, 9. The November 11 telephone conversation was recorded while
Kultin was in his car in downtown Seattle. RP 1/26/11, 45.
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investigation of Mockovak in his sworn application for judicial authority

to record private conversations that he submitted to the Superior Court:

/ am a commissioned and sworn law enforcement officer of the
Seattle Police Department assigned as a detective with FBI- Safe
Streets Task Force. In this capacity, I am sworn as a Special
Deputy United States Marshal. Since February, 2008, my full-time
official duties have been devoted to the investigation offederal
crimes for the purpose offederal prosecution, to the degree that
prosecution is warranted. My partner in this investigation is
Agent Can; we have worked closely on this investigation, and I
am familiar with all the files and records to this investigation.

Carver's Application for Authority to Intercept and Record, at 1-2

(attached to Lobsenz Declaration, ^f 2) (Appendix C).39

Carver informed the Court that there was probable cause to believe that

Mockovak had conspired to commit murder and had solicited the

commission of murder, in violation of both federal and state statutes (18

U.S.C. §§1111 & 1117; RCW 9A.28.030, RCW 9A.28.040, and RCW

9A.32.030). Applicationfor Authority, at 2-3 (App. C, Decl. Lobsenz).

In his application, Carver described his own participation in the

Mockovak investigation and disclosed that he had met with informant

Kultin on four separate occasions (June 11, August 4, August 6, and

October 29 of 2009). Application for Authority, at 7-8, 10 (emphasis

39 In his application Carver stated that he had "been a police officer for more than
nineteen years," had "used a variety of recording equipment," and had been authorized by
an FBI agent to make the application for authority to record Mockovak's conversations.
Applicationfor Authority, at 2 (Appendix C).
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added).40

Carver also offered an explanation as to why he had decided to come

to a Washington State court to ask for authority to intercept and record

Mockovak's conversations with Kultin, when he had failed to do that for

the earlier conversations of August 11, October 20, and October 22, which

he had recorded without seeking any judicial authority to do so.

Investigators did not initially consider any prosecution of crimes in
State court. It was not until October 29, 2009, that investigators
identified state crimes as additional possible crimes being
committed in this investigation. At that time, investigators
determined to focus their investigation on the above-listed state
crimes, in addition to the above-listed federal crimes. Once the
possibility of a state prosecution came to investigators['] attention,
in an abundance of caution, investigators determined to seek
authority pursuant to Washington state law to record all subsequent
conversations between KULTIN and MOCKOVAK in which there

is probable cause to believe any of the above-listed crimes will be
discussed. Thus, the following summarized conversations
between KULTIN and MOCKOVAK were recorded pursuant to
federal authority, for the sole purpose of prosecution, if
warranted, offederal crimes infederal court.

To date, through federal process, there have been three recorded
conversations between KULTIN and MOCKOVAK: August 11,
2009, October 20, 2009, and October 22, 2009... .

Applicationfor Authority, at 11 (emphasis added).

Carver did not explain why it was not until October 29, 2009 that he

started considering the possibility of a state court prosecution for the crime

40 Carver did not inform the Superior Court of the fact that he and Agent Carr also met
with the informant on September 16, 2009 and gave him $1,600 as payment for the work
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of Conspiracy to Commit Murder when he acknowledged that prior to that

time he had been considering the possibility of a federal court prosecution

for the same crime, Conspiracy to Commit Murder, under the parallel

federal statute, 18 U.S.C. §§1111,1117.

On November 4, 2009, acknowledging her review of a "sworn

application" from Detective Carver, "a commissioned law enforcement

officer of the Seattle Police Department," the Honorable Julie Spector

granted Carver's application for authority. She entered an order which

authorized Carver, Carr, the FBI Criminal Squad, and members of the

Seattle Police Force to intercept and record conversations between Kultin

and Mockovak. Order Authorizing Interception and Recording of

Communications or Conversations, at 1-2. (Appendix D). The Order was

effective starting at 5 p.m. on November 4th and lasted until November

11th at 5 p.m. Id. at 3. Pursuant to this order Carver and Can recorded

more conversations on November 6th andNovember 7th. RP 1/24/11, 6, 9.

3. TWO DAYS BEFORE MOCKOVAK'S ARREST, LAW
ENFORCEMENT SWITCHED THEIR PROSECUTORIAL

FORUM FROM FEDERAL TO STATE COURT BECAUSE

THEY WANTED TO TAKE ADVANTAGE OF THE

STATE'S HARSHER SENTENCING GUIDELINES.

In pretrial discovery Mockovak's attorneys obtained a copy of an

Unclassified FBI Memorandum written by Agent Can on November 17,

he had done for them up to that point, but testimony regarding this meeting and payment
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2009, five days after Mockovak was anested. (PRP, Appendix E). In the

memo Can explained to the Assistant Special Agent in Charge of the

Seattle FBI office why he and Detective Carver had concluded that it

would be better to prosecute Mockovak in state court, and sought FBI

"approval for continued investigative efforts" even though the case was

now going to be handled by state prosecutors in state court. Id., at p. 1.

The memo explained how the investigation had begun when Kultin

contacted the Portland office of the FBI, and how the investigation was

refened to the FBI's Seattle office. Id. at 1-2. The memo described the

course of the investigation from May 8 through November 12, 2009. Id. at

3-5. It also described Agent Can's contact with AUSA Vince Lombardi

and acknowledged that the FBI had always thought that the case would

ultimately be prosecuted in federal court:

Beginning in August, SA Can briefed AUSA Vince LOMBARDI
with regard to the case and investigation to date. SA CARR utilized
federal process for approval of recorded conversations, per
FBI/DOJ guidelines. SA CARR fully believedfrom conversations
with AUSA LOMBARDI (although nexus was never discussed)
that this case would end in a federal prosecution.

Id. at 5 (PRP, Appendix E).

Can's memo documented the discussions that he had with federal

prosecutors regarding the proof of a federal "nexus" that would permit the

case to be prosecuted in federal court, and the fact that ultimately

was later given at Mockovak's trial. RP 1/20/11, 99; RP 1/24/11, 38.
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everyone agreed that there was sound evidentiary proof of such a nexus:

On 11/10/2009, this information was relayed to AUSA
LOMBARDI and AUSA Todd GREENBERG. Both agreed that
with some follow-up investigation, there appears to be a federal
nexus and the crime a violation offederal law. They, however,
felt that due to sentencing guidelines and the fact that King
County had shown an interest in the case, the best course of
action was to continue a state prosecution.

Unclassified FBI Memorandum, at 5-6 (emphasis added) (PRP, Appendix

E). Can's memo concludes by documenting the fact that his superiors

approved continued FBI involvement with the state court prosecution on

November 10, two days before Mockovak's anest. Id. at 6.

4. TRIAL COUNSEL'S DECISION NOT TO MOVE TO

SUPPRESS THE RECORDED CONVERSATIONS, EVEN
THOUGH HE THOUGHT HE WOULD WIN SUCH A

MOTION, AND WOULD THEREBY FORCE A CHANGE
OF VENUE FROM STATE COURT TO FEDERAL COURT.

Mockovak was represented in the trial court by three attorneys from

the firm of Schroeter Goldmark Bender ("SGB"): Jeffery P. Robinson,

Colette Tvedt, and Joe Campagna. Robinson, the lead trial counsel, has

stated that he considered bringing a suppression motion, and "although

[he] felt that there was a very good possibility that [he] could get these

conversations suppressed if [he] made such a motion, [he] made a

deliberate strategic choice not to do that." Decl. Robinson, f 6.

41 He maintains that Mockovak was aware of this strategic choice. Id. There are no
writings to reflect that Robinson advised Mockovak of this strategic choice. Decl.
Lobsenz, ff 8-13. Mockovak denies that Robinson advised him about any of this. Decl.
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Robinson states: "I knew that if he moved to suppress the first group of

recorded private conversations [those recorded without having sought any

state court judicial authority to record] pursuant to RCW 9.73.050, there

was a very good possibility that I would win such a motion and these

conversations would all be suppressed." Id., ^ 7. As to the second group

of recorded conversations, those recorded after Judge Spector granted

authority to record Mockovak's private conversations, Robinson states, "I

believe that there was a reasonable probability that I could get these

recordings suppressed as well[,]" on the ground the second group of

recordings was a '"fruit of the poisonous tree' because it was derived from

the earlier set of recordings for which there was no judicial authority." Id.,

| 9. "I believed that if I moved to suppress the second group of recordings

that I probably would win that motion as well." Id.

Robinson says he believes that if he had moved for suppression and

won that motion, "the State court prosecutors would have had to dismiss

the state court prosecution because it would have been impossible for

them to proceed with their case in state court." Id.,^ 11.

I knew that under cases like State v. Fjermestad, 114 Wn.2d 828,
791 P.2d 897 (1990), if the recordings were suppressed then the
State would not only be precluded from presenting the recordings
in evidence, it would also be precluded from having any witness

Mockovak, ff 3-4. The written documents reflect Mockovak's understanding that his
attorneys were attempting to move the case to federal court, a strategy that Mockovak
fully supported. Decl. Lobsenz, f 16-21, 24, 2-28.
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testify as to his recollection of the conversations or to his visual
observations made during the time the recordings were being
made. Thus, / knew that a successful motion to suppress all the
recordings would put an end to the prosecution ofDr. Mockovak
in state court.

Id.,\\\ (emphasis added). Robinson believed that this would have lead

to a.federal court prosecution for the same criminal acts. Id., ^ 12.

a. Trial And Sentencing Advantages For The Prosecution If The

Case Is Tried In State Court.

Robinson acknowledges that there were two important advantages to

Mockovak to having the case tried in federal court rather than state court.

First, there was the advantage of a far more favorable burden of proof rule

on entrapment (which Robinson enoneously believed was the only

defense available to Mockovak).42 In state court the defendant has the

burden to prove the existence of entrapment by a preponderance of the

evidence, whereas in federal court the prosecution has the burden of

proving the absence of entrapment beyond a reasonable doubt. Id., f 15.

Second, Robinson acknowledges that "in federal court the presumptive

sentencing guidelines would provide for considerably more lenient

sentences than he would receive if he were convicted of the same offenses

in Washington State court." Id., ^ 16. See also Doyle Declaration, Iff 6-7.

These acknowledgments reaffirm statements that attorney Robinson

made to the trial judge. At the sentencing hearing, Robinson told the
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judge that given the burden of proof difference, if Mockovak had been

tried in federal court, he quite likely would have been acquitted. RP

3/17/11, at 114. At a much earlier hearing, Robinson told the court that

the federal sentencing guidelines called for a much shorter sentence than

that required for murder under Washington State law. RP 12/6/10, at 15.

b. State Court Discovery Advantages For The Defense.

Notwithstanding these large advantages to having the case tried in

federal court, Robinson concluded it was better not to move to suppress

and thus not force the case into federal court, because "a defendant's right

to discovery is much broader in state court than in federal court." Decl.

Robinson, 113. Robinson notes that in state court defense counsel has

the right to interview all of the prosecution's witnesses prior to trial, but in

federal court a defendant has no such right. Id.

c. Assertion That It Was "Too Late" To Make A Suppression

Motion, Which, If Granted, Would Have Resulted In The Case

Being Tried In Federal Court.

Robinson was asked why he did not first interview all of the

prosecution witnesses and secure all of the discovery he was entitled to

under the state court discovery rules, and then make a motion to suppress,

which would lead to suppression, dismissal of the charges in state court,

and the filing of parallel charges in federal court. Decl. Doyle, f 8; Decl.

42 SeeArgument section (6)(e), infra.
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Lobsenz, f 50. Doing things in this order would seemingly allow

Mockovak to take the prosecutors' attempt to get the best of both worlds

and turn that to an advantage for the defense - liberal discovery in state

court before going to federal court where he'd benefit from a far more

favorable burden of proof rule; and in the event that he lost in federal

court, far more favorable sentencing guidelines. Robinson said that he

didn't attempt to pursue such a two-step course (discovery first and then a

suppression motion) because by the time he had finished interviewing all

the prosecution witnesses, it was "too late" to make a motion to suppress

the recordings. Decl. Robinson, t 9. Asked why it would be too late,

"Robinson said that by the time he had received all the discovery the

defense was entitled to, motions were already supposed to have been filed.

He said the state court trial judge would not have entertained a motion to

suppress at that point in time." Id., \ 10; Decl. Lobsenz, f 51.

In addition to broader discovery rights in state court, Robinson said he

considered the fact that "federal prosecutors have significantly lower

caseloads and try many fewer cases than state court prosecutors." Id.,

^f 14. Finally, Robinson states that Mockovak "wanted a trial as quickly as

possible, as long as we were prepared to deal with the witnesses and

evidence." Id., \ 17. Ultimately, weighing all of these factors, Robinson

says that he concluded that Mockovak would be better off in state court,
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and that therefore he made the strategic decision not to make any motions

for suppression of the recorded conversations in state court. Id., ^ 18.

5. IN THE EXPERT OPINION OF SEATTLE ATTORNEY

TIMOTHY K. FORD, ROBINSON'S FAILURE TO MOVE
FOR SUPPRESSION OF THE RECORDINGS

CONSTITUTED INEFFECTIVE ASSISTANCE.

a. Attorney Robinson Chose Not to Bring a Suppression Motion

Even Though He Believes He Would Have Won It and Even

Though He Thinks It Would Have Terminated The State

Court Prosecution. Attorney Ford Agrees That Robinson

Would Have Won The Motion, And Faults Robinson For Not

Bringing the Motion.

Petitioner asked Seattle attorney Timothy K. Ford43 to consider the

question of whether Robinson's representation of Mockovak constituted

ineffective assistance of counsel, and Ford came to the conclusion that it

was. He concluded that Robinson's decision not to file a motion to

suppress the recorded conversations was both objectively unreasonable

and prejudicial to Mockovak.

Ford "agree[s] with Mr. Robinson that if a motion to suppress these

recordings and conversations had been filed, it likely would have been

43 Ford's qualifications are set forth in ff 2, 2.1, 2.2., 2.3, 2.4, 2.5, & 2.6 of his
declaration.

44 In Ford's opinion, Washington's "two party consent rule" for the recording of private
conversation "is or should be known to any Washington criminal trial lawyer," and any
such lawyer would know that the protections of RCW 9.73.030 "are very strict and place
stringent limits on the admission of private conversations recorded without the consent of
all parties . . . ." Id., f 5.1.1. Citing to State v. Williams, 94 Wn.2d 531, 617 P.2d 1012
(1980), Ford points out that "[e]ven minimal legal research would show that the statute
applies to recordings made by federal government agents and it prohibits testimony about
the recorded transaction as well as the recording itself." Id., f 5.1.2.
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granted with respect to all five recorded conversations." Id., t 5.2.1

(emphasis added).45 In addition, Ford believes that "a successful motion

to suppress would have been devastating to the prosecution," and he

agrees with Robinson that the grant of such a motion would have resulted

in dismissal of the state charges. Id., ^ 5.2.2.

But Ford parts company with Robinson when it comes to the objective

reasonableness of Robinson's decision not to file a suppression motion:

In my opinion, a lawyer practicing in a manner consistent with
prevailing professional norms would have filed a motion to
suppress these recordings and these conversations in this case, and
the information and materials I have reviewed reveal no sound
strategic reason not to do so in this case.

Decl. Ford, ^ 5.2.5 (emphasis added).

Ford acknowledges that in some cases there may be a sound tactical

reason not to file a suppression motion, but no such reason existed in this

case where a successful motion would have led to a dismissal of the

charges:

Although there may be legitimate tactical or strategic reasons for
deciding not to file a motion to suppress in a criminal case in some
circumstances [citations omitted], based on the information
available to me / do not believe there was any sound strategic
reason not to do so in this case.

Where a suppression motion has a reasonable chance of resulting
in the exclusion of a substantial portion of the prosecution's case

45 Moreover, even if the trial court had denied it, Ford believes there is at least a
reasonable probability that this ruling, and consequently Mockovak's convictions, would
have been reversed on appeal because such a ruling would be erroneous. Id.
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or dismissal of the prosecution, counsel practicing in a manner
consistent with prevailing professional norms in the State of
Washington would make such a motion unless there are
extremely strong strategic reasons not to do so.

Decl. Ford, ffl[ 5.2.3 & 5.2.4 (emphasis added).

Ford opines that "it is almost always to a criminal defendant's

advantage to intenupt or terminate any ongoing criminal prosecution for a

serious felony offense." Id., t 5.2.6. Accepting as accurate the prediction

that a state court dismissal would have led immediately to a federal court

prosecution of the same charges, Ford concludes that Robinson's decision

not to make any motion to suppress the recorded conversations in Dr.

Mockovak's case "could only be a sound tactical or strategic decision if

the likelihood was very high that. . . a federal prosecution would have

been significantly more likely to result in a conviction and/or a much

harsher sentence." Id., f 5.2.6 (emphasis added).

A conviction in federal court was significantly less likely due to the

placement of the burden of proof on the Government to disprove

entrapment beyond a reasonable doubt, id., ^5.2.1.46 Similarly, since a

federal sentence was likely to result in a significantly more lenient

46 "In this concrete respect, at least, federal law would be significantly more favorable to
Dr. Mockovak than state law with regard to his defense of entrapment." Id.
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sentence,47 "sentencing considerations would have militated in favor of a

federal prosecution as well, and cannot have provided a sound strategic

reason for declining to file a suppression motion that could have

terminated the ongoing state prosecution." Id., \ 5.2.9.

Moreover, Ford categorically rejects Robinson's contention that by the

time he had obtained all available state court discovery, it was "too late" to

make a suppression motion:

/ do not agree with Mr. Robinson's contention that such a
suppression motion could not have been brought in this case
after the defense completed its investigation and discovery
utilizing Washington State's investigation and discovery rules.
According to the chronology set forth in the Declaration of James
Lobsenz, the defense discovery and investigation was completed
the day of, or the day after, the omnibus hearing in Dr.
Mockovak's case. / know of no legal basis on which the trial
court could have disallowed such a motion noted at the time of
the omnibus hearing. The Omnibus Order attached to Mr.
Lobsenz' Declaration includes a line that could have been checked

by defense counsel to give notice of such a motion. No provision
of Washington or King County court rules precludes the noting of
such a motion at an omnibus hearing. Had the trial court refused
to allow Dr. Mockovak's defense counsel to note a motion to
suppress at the omnibus hearing in this case, or to pursue such a
motion thereafter, I believe that decision almost certainly would
have been reversed on appeal.

Decl. Ford, *^ 5.2.5 (emphasis added).

Finally, Ford rejects the notion that "the caliber" of the prosecutors or

Mockovak's desire to have a speedy trial could possibly provide a sound

47 Ford says he has no reason to disagree with Robinson's assessment "that the federal
sentencing guidelines would have called for a substantially shorter sentence than state
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strategic basis for Robinson's decision not to file a suppression motion:

I see no indication in Mr. Robinson's declaration, or in the record,
that the state prosecutors in this case lacked the time or resources
to effectively prosecute this case. Therefore, I do not believe that a
sound strategic decision could be made to refrain from filing this
suppression motion on that basis.

Decl. Ford, \ 5.2.8.

It is difficult to gauge the strength or significance of Dr.
Mockovak's desire to have "a trial as quickly as possible" ....
However, I cannot conceive of circumstances in which such a
desire on the part of a client could provide a sound strategic reason
to refrain from filing a motion that could result in the dismissal of
an ongoing prosecution where the client is not being held in
pretrial custody and has already waived speedy trial rights.

Decl. Ford, t 5.2.10. In conclusion, attorney Ford finds a complete

absence of any basis for making an objectively reasonable decision to

refrain from filing a suppression motion:

Nothing in the records I have reviewed suggests there were any
other disadvantages that Dr. Mockovak's defense counsel would
suffer in federal court that could have provided a sound strategic
reason for failing to suppress under RCW 9.73.030.

Decl. Ford, TJ 5.2.11 (emphasis added).

b. Ford Also Faults Robinson For Not Documenting The

Disclosure of His Decision Not to File a Suppression Motion.

Ford also concludes that Robinson's conduct was deficient because he

failed to document the fact (which Mockovak strenuously disputes) that he

told Mockovak of the possibility of making a suppression motion:

law...."W.,f 5.2.9.
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In my opinion, any criminal defense lawyer practicing in a manner
consistent with prevailing professional norms in the State of
Washington would have informed his client of the possibility of
filing a motion to suppress these recordings and testimony about
the conversations they contained in these circumstances. . . . I do
not believe there could be any sound tactical or strategic reason
for not informing the client of the possibility of bringing such a
motion.

Because this motion had such potential significance, any
decision not to file it would be extremely unusual and risky to the
case and to the lawyer. Because of that, I believe that a lawyer
practicing in a manner consistent with prevailing professional
norms in the state of Washington not only would have consulted
the client about the decision but also would have memorialized

the fact that he or she had done so - particularly if the client
disagreed with it. See ABA Defense Function Standard 4-5.2(c).

Decl. Ford, fflf 5.1.4, 5.1.5, & 5.2 (emphasis added).

6. MOCKOVAK ASSERTS THAT ROBINSON NEVER TOLD

HIM ANYTHING ABOUT THE POSSIBILITY OF

BRINGING A SUPPRESSION MOTION, AND THAT HAD
HE KNOWN THIS WAS POSSIBLE HE WOULD HAVE

INSISTED THAT A SUPPRESSION MOTION BE MADE

BECAUSE HE STRONGLY PREFERRED TO BE TRIED IN

FEDERAL COURT RATHER THAN STATE COURT.

Attorney Robinson has stated that he made a strategic choice not to file

a suppression motion and that "Dr. Mockovak was aware of this strategic

choice," but he has not explained how Dr. Mockovak was made "aware"

of this strategic decision, or who made him aware of it. Decl. Robinson,

Tf 6. Mockovak, on the other hand, flatly denies that anyone ever made

him aware of the possibility of a suppression motion:

Throughout the entire time that I was represented by Robinson,
Tvedt and Campagna, no one ever told me that it was possible to
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move to suppress the tape recorded conversations that I had with
Daniel Kultin.

... no one ever told me that there was such a thing as the
Washington State Privacy Act, or that there were laws restricting
the taping of a person's private conversation without his consent.
No one ever told me that in Washington private conversations
could not be taped without the consent of all the participants,
unless there was a judicial order authorizing such taping.

Decl. Mockovak, Iff 3-4.

All of the retained e-mail conespondence between Mockovak and his

trial attorneys was searched to see if any email could be found which

made any reference to the possibility of making a motion to suppress.

Decl. Lobsenz, ff 8-9. All of the emails preserved in the electronic files of

the trial attorneys were searched, and in addition, the email file on

Mockovak's laptop computer, which he used to conespond with his trial

attorneys, was also searched. Id., til 7, 11. No such e-mail was found. Id.,

ff 10, 12. Since none of the emails make any reference to the possibility

of making a suppression motion, id., Iff 10, 13, there is nothing to

substantiate trial counsel's claim that he realized that there were grounds

for bringing a strong suppression motion.

Mockovak's trial attorneys also turned over their legal research files.

Id., f 14. These were searched as well to see if there was any record of

any legal research done on the general subject of the Washington Privacy

Act. Id. Again, nothing was found; there were no cases on this subject,
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no copies of the statutes which comprise the Washington Privacy Act, no

memoranda analyzing the possibility of making a suppression motion, and

no attorney notes on this subject. Id.

Mockovak states that he first learned about the possibility of making a

suppression motion from his appellate lawyer. Decl. Mockovak, f 5.

When Mockovak learned that his trial lawyer had stated that he thought

there was a very good chance that he would have won such a motion if he

had brought it, Mockovak was "stunned." Id., f 10. This news caused him

to wonder why his attorney failed to make the motion if he thought he

would win it, and why his attorney failed to tell him about the option of

making such a motion. Id., f 11.

Mockovak does acknowledge that his trial lawyers did tell him that

initially the plan was to prosecute him in federal court, but that law

enforcement had changed its mind after federal prosecutors pointed out

that the sentencing ranges for the crimes he was accused of were much

higher in state court than in federal court. M,ff 13-14. He also declares

that attorney Robinson told him that "if [he] were tried and convicted in

federal court [he] would face a sentence of about five years" and that if he

were convicted in state court [he'd] be looking at a sentence of something

like 20 years." Id, f 15.

Mockovak also knew about the large difference between the state and
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federal burden of proof rules for entrapment. Id., ff 17-18. He states that

"[s]ince everyone agreed that entrapment was the key to my defense,

everyone agreed that it would be much harder for me to prevail on an

entrapment defense in state court than it would be in federal court." Id.,

f 18.

Both because of the more lenient sentencing guidelines and the more

favorable burden of proof rule, Mockovak had a strong preference for

having his case tried in federal court, rather than state court. Id., ff 16, 18.

Therefore, Mockovak states that if he had known about the option of

bringing a suppression motion which, if successful, would have led to

state court dismissal and a federal court prosecution in its place, he would

have insisted that a suppression motion be brought. Id., ff 12, 41.

7. MOCKOVAK'S TRIAL COUNSEL TOLD MOCKOVAK'S

ATTORNEY FRIEND RONALD MARMER THAT THE

DEFENSE STRATEGY WAS TO GET THE CASE MOVED

TO FEDERAL COURT.

Chicago attorney Ronald Manner is Michael Mockovak's long time

friend. Decl. Marmer, f 5. Mockovak's father contacted Maimer after

Mockovak was anested, and eventually Manner helped Mockovak post

his bail. Id. Marmer also agreed to help Mockovak pay his legal fees and

thus Marmer wound up paying for the services of attorneys Robinson,

Tvedt, and Campagna. Id., f 6.

Although Marmer has occasionally represented clients accused of
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crimes on a pro bono basis, he has no special expertise in criminal law.

He is the immediate past Chair of the Litigation Section of the American

Bar Association, and a very experienced litigator. M,ff 4-5. He asked if

he could associate with Robinson and Tvedt as co-counsel and thereby

participate in the trial. Id., f 8. He was told that because he had posted

Mockovak's bail, he could not also act as one of Mockovak's trial counsel.

Id., f 9. But attorney Robinson agreed to consult with Marmer, and told

Marmer such consultations would remain privileged. Id., f 10. Thereafter

both "before and at trial, Ms. Tvedt and Mr. Robinson talked to [Marmer]

about the strategic defense decisions that they were making." Id., f 11.

Marmer learned about the difference between state court and federal

court on the burden of proof for entrapment from attorney Tvedt. Id.,

f 18. Tvedt told Marmer that "due to this difference in the burden of

proof, Dr. Mockovak would have a much better chance of winning an

acquittal on entrapment grounds if he were tried in federal court" and

Marmer agreed with her. Id., f 19.

Either Tvedt or Robinson informed Marmer that the federal sentencing

guidelines were much more favorable to Mockovak than the state

sentencing guidelines. Id., f 20. One of them told him that in federal

court, if convicted, Mockovak would be facing an "advisory" sentence of

about five years in prison, whereas the state sentencing guidelines called
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for a sentence of 20 years in prison for murder 1, which would be reduced

for solicitation of murder or attempted murder to 15 years. Id. Marmer

reports that based on these two considerations,

Ms. Tvedt told me that it was the defense strategy to try and get the
case moved to federal court. I agreed wholeheartedly with that
strategy.

Decl. Marmer, f 21.

8. ATTORNEY ROBINSON WAS KEENLY AWARE OF THE

ADVANTAGES FOR MOCKOVAK OF BEING TRIED IN

FEDERAL COURT, AND ALTHOUGH HE DID NOT FILE
A SUPPRESSION MOTION, HE DID TRY TO GET THE
CASE MOVED FROM STATE COURT TO FEDERAL

COURT USING A DIFFERENT MOTION.

Attorney Robinson never filed a suppression motion, and thus never

sought to use this type of motion as a means of getting the case redirected

from state court to federal court. But he did file a different motion and he

did argue that the state court prosecution should be dismissed in favor a

federal court prosecution because the federal government was refusing to

provide the defense with requested discovery. Mockovak's attorneys did

discuss this motion with Mockovak, and Mockovak heartily approved of it

precisely because he wanted to cause the trial venue to change from state

court to federal court:

My attorneys did explain to me that they were having difficulty
getting all the discovery materials that they wanted to get because
the federal authorities were reluctant to provide it. Mr. Robinson
explained to me that the discovery rules in state court were more
favorable to defendants than the discovery rules in federal court.
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He also explained to me that a state court judge could not order
federal law enforcement agencies to turn over discovery materials
to the defense, because a state court judge did not have the legal
power to tell federal officers what to do.

He further explained, however, that a state court judge did have the
legal authority to dismiss the criminal charges against me if the
state court judge felt that the refusal to provide the defense with
discovery would prevent me from getting a fair trial. Mr.
Robinson explained that he was going to file a motion to dismiss
and ask the state court judge, Judge Palmer Robinson, to dismiss
the charges against me if the federal authorities did not provide the
discovery materials that we wanted to obtain, and which we would
normally have had a right to under state law if the materials had
been in the hands of state agents instead of federal agents.

/ approved of this strategy because I very much wanted to get the
discovery materials that the federal authorities had been unwilling
to provide, and also because I very much preferred to be tried in
federal court. So I viewed it as a win-win situation. Either (a) the
motion for a dismissal of the charges would succeed in persuading
the federal authorities to give my attorneys the discovery materials
that we wanted, or (b) if the federal authorities still declined to
provide the materials we wanted, then Judge Robinson might very
well grant the dismissal motion, and then I would wind up being
charged and tried in federal court, which is where I greatly
preferred to be tried.

Decl. Mockovak, ff 19-21 (emphasis added).

The trial court record discloses that attorney Robinson did file such a

dismissal motion. An e-mail from Mockovak to attorney Joseph

Campagna, an associate attorney working with Mr. Robinson, shows that

Mockovak reviewed a draft of the dismissal motion before it was filed,

and he told his attorneys that he liked the brief very much. Decl. Lobsenz,

f 16 & attached Appendix C. A November 22, 2010 email from
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Mockovak to his trial attorneys shows that he understood that if the

motion were granted, then he would be charged in federal court. In that

email he asks questions about when and how the federal court would set

the conditions that would govern his being out-of-custody pending the

trial of the matter in federal court. Id., f 17 & attached Appendix D.48

In support of the defense motion for state court dismissal, in open

court attorney Robinson argued that if the federal government did not

produce the discovery that it was refusing to provide, then Judge Robinson

should dismiss the state court charges, leaving the federal government

sufficient time to file criminal charges in federal court. Robinson argued

that would be fair because in federal court there would be a consistent

application oifederal law. There the case would be governed by federal

burden of proof rules, federal sentencing guidelines, and federal discovery

rules. Since the federal authorities had made a tactical decision to

prosecute in state court, because of more favorable state court laws on

sentencing and the entrapment burden of proof, Robinson argued that they

should comply with state court discovery rules:

I want to be clear, I have no problem with this decision - but // was
a tactical decision to file this case in King County Superior
Court, and that decision is completely within the purview of the
King County Prosecutor's office and federal law enforcement.

48 See also Decl. Lobsenz, f 18 & attached Appendix E.
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And they made that decision, your Honor, because the sentencing
guidelines in state court provide for a harsher penalty than the
guidelines in federal court....

In the State of Washington, Dr. Mockovak has to admit to the
offense before he can even plead the defense of entrapment.[ ] In
federal court, the government mustprove the absence of defense
ofentrapment beyond a reasonable doubt.

The legal standards are significantly different, the penalties are
significantly different, and so one can understand the tactical
choice to charge the case in state courts.

RP 12/6/10, at 14-15 (emphasis added).

Attorney Robinson argued that if the United States persisted in

refusing to comply with state court discovery rules, then Judge Robinson

should dismiss the state court prosecution, but she should give the United

States time to file substitute federal charges in federal court:

The appropriate remedy is dismissal ofthis case, and dismissal at
a point-I am asking you to dismiss this case a weekfrom today,
. . . to ensure thatfederal authorities have more than adequate
time to address the issue of seeking an indictment against Dr.
Mockovak, in federal court, for virtually the exact same charges,
so that conditions of release can be set in federal court before they
expire in King County Superior Court, and so that there is zero risk
to the public or to any litigant that Dr. Mockovak will be
unsupervised, even for a second.

Then if the case is going to goforward infederal court, because
they want toplay by thefederal rules of discovery, then the case
can go forward infederal court....

49 As noted in argument section F(6)(e), infra, this was an incorrect statement of the law;
a defendant does not have to admit committing the crime in order to plead entrapment.
He need only admit commission of the act charged, but he need not admit the mens rea
elements of the crime.
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RP 12/6/10, at 18-19 (emphasis added).50

Judge Robinson defened ruling on the motion to see whether the

federal government would voluntarily provide more discovery to the

defense, particularly the requested discovery regarding the FBI informant

Daniel Kultin, which was critical to the defense of entrapment. RP

12/6/10, at 74.

After the December 6th hearing on the defense motion to dismiss,

Mockovak telephoned Marmer and told him that although the state court

judge had deferred making any ruling, the judge seemed to be unhappy

with the federal government. Decl. Marmer, f 28. Mockovak said "he

was very optimistic that the case would end up in federal court." Id.

Judge Robinson continued the hearing on the dismissal motion for one

week, to December 13th, to see what the federal government would do.

During that interim week, on December 11th Mockovak sent his attorneys

an email which confirms that his attorneys had told him he'd be much

better off if his case were tried in federal court:

Hi Jeff and Joe,

Prior to filing the motion to dismiss, we weighed the pro's [sic]
and cons of being in Federal vs. State court. We decided there is a
big advantage in being in Federal court and I still think that
advantage applies

50 See also RP 12/6/10, at 67-68 (set forth in Decl. Mockovak, f 28) (asking state court
judge "to make the order of dismissal effective in a week," because that "gives the U.S.
Attorney's Office plenty of time to seek an indictment.").
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Decl. Lobsenz, f 19 & attached Appendix F (emphasis added). In this

email Mockovak explains that he doesn't believe the federal government

can be trusted to fairly provide all the relevant discovery. Id., f 20. He

asserts that "If the case remains in State court, the [federal] government

has demonstrated that it will to the full extent possible continue to impede

justice . . . ." Id. In a second December 11th email, Mockovak reiterates

that he doesn't want to give up on their discovery demand to be provided a

copy of the FBI manual on how to manage its informants. Id.

A search of both the attorneys' email records and Mockovak's emails

stored on his laptop, failed to reveal any attorney reply to either of

Mockovak's December 11, 2010 emails. Id., f 23. Thus, there is no

record of any expression of disagreement with Mockovak's statement that

"we" agreed that there was a big advantage to being in federal court. Id.

Ultimately, the United States did provide some additional discovery to

Mockovak's trial defense lawyers, but they did not provide everything that

the defense requested. A dispute between Mockovak and his attorney

Jeffery Robinson then developed, because Robinson wanted to accept a

compromise and Mockovak adamantly opposed any compromise:

... I told Mr. Robinson repeatedly that I did not want to make any
compromise deal with the federal government about the discovery
we had requested. In particular, we had requested and were
seeking to obtain a copy of an FBI manual which instructs FBI
agents on how to supervise and manage their confidential
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informants. ... I told Jeff that I did not want to compromise on
this point and that we should insist on getting a copy of the
manual.

Decl. Mockovak, f 34.

Without informing Mockovak that he was going to do so, attorney

Robinson made a compromise proposal. In order to give the federal

government time to consider it, attorney Robinson requested that Judge

Robinson further delay issuing any ruling on the defense motion for

dismissal. Id., f 36. Mockovak was upset with attorney Robinson for

doing this. He told Robinson that he wanted him to insist on getting a

copy of the FBI manual, and if they couldn't get a copy then he "wanted to

go ahead with [the] motion to dismiss to see if [the defense] could get the

case dismissed in state court." Id, f 37.

Nevertheless, attorney Robinson went ahead and accepted a

compromise agreement with the federal government; he did not insist on

getting a copy of the FBI manual on the management of confidential

informants. Id., f f 35-38. Eventually, attorney Robinson told Judge

Robinson that the defense and the FBI had reached a compromise

agreement. RP 12/16/10, at 3. Consequently, attorney Robinson told

Judge Robinson that the defense motion for dismissal of the state court

prosecution was moot, because there no longer was any discovery dispute,

and thus Judge Robinson never had to rule on the motion. Id., f 38.
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Mockovak was surprised and upset because he had wanted a ruling on

the motion to dismiss, since success on the motion would have produced

the result that he wanted: a change of trial venue from state court to

federal court:

I was furious about what had happened and after the December
16th hearing I told Mr. Robinson how upset I was that he had caved
in and not insisted on getting a copy of the FBI manual. I told him
that I had wanted to get a ruling on the motion for dismissal
because / wanted very much to have my case tried in federal
court.

He responded angrily, saying, "Your case is going to be tried in
state court. Period. End of story." Up until the time he said this to
me, / had been led to believe that it was our strategy to try and
get the case moved to federal court. I understood that was why
we had made the motion to dismiss. My other attorney, Ms.
Tvedt, had told me that I'd be much better off in federal court, and
Mr. Robinson had argued at length that I was much worse off in
state court, which is why the FBI chose to have state court
prosecutors charge the case.

Decl. Mockovak, f 40 (emphasis added).

Mockovak's attorney friend Ronald Marmer was also surprised to

learn that attorney Robinson had made a compromise agreement with the

federal government and had withdrawn his motion to dismiss the state

court charges. Decl. Marmer, f 31. Marmer reports that if he had known

in advance that this is what Robinson was planning on doing, he would

have strongly opposed it. Id.

Even after the defense motion for state court dismissal had been

rendered moot, Mockovak continued to press his attorneys to continue to
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make discovery requests for materials in the hands of the FBI, and

continued to argue that if the FBI declined to produce such material, that

they should re-assert the defense motion for dismissal so that the case

could get shifted to federal court. Decl. Lobsenz, ff 25-26 & attached

Appendix H. In a December 31, 2010 email, Mockovak pointed out that

since all the defense interviews of the federal agents had now been

completed, they had all the discovery they were ever going to get under

the state court discovery rules and so it was even clearer that they should

try and get the case shifted to federal court:

I understand that prior to the FBI interviews, if we had asked for a
ruling on the motion to dismiss, we would have lost the
opportunity to interview the agents. That time has passed. We
have already interviewed the agents and we have received all we
were going to get from the FBI. Asking for more information
doesn't hurt us. If the FBI refuses to give us the information, we
ask Judge Palmer Robinson to rule on the motion to dismiss.

Id., f 27 & Appendix H (emphasis added).

Later that day Mockovak sent Robinson a second email, again

stressing that re-asserting the motion to dismiss was a no-lose situation

because everyone on the defense agreed that dismissal would lead to

federal court prosecution with "the advantages" they all had previously

identified. Mockovak told Robinson: "If you were to tell me that my

chances are better in state court, that would influence my thinking." Id.,

f 28 & Appendix I. But absent such a change, Mockovak remained
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committed to the goal of trying to get to federal court:

I'm left comparing the maximum sentences - 15 years in State
prison versus five years in Federal. I'm also left looking at the
burden of proof on me in state court to prove entrapment by a
preponderance of the evidence, versus federal court where the
government has to prove beyond a reasonable doubt that
entrapment did not occur. The advantages of Federal court seem
large.

Decl. Lobsenz, f 28 & attached Appendix I (emphasis added). Once

again, a search of all the preserved emails supplied by the trial attorneys

and the emails on Mockovak's laptop failed to disclose any reply email in

which Robinson, or either of his two co-counsel, expressed any

disagreement with Mockovak's assertion that the "advantages of Federal

court seem large." Id., f 29.

On the contrary, after the trial was over and Mockovak had been

acquitted of plotting to kill Klock but convicted of plotting to kill King, at

the sentencing hearing Robinson told the state court trial judge that he

believed the huge difference between the state and federal burden of proof

rules had meant the difference between "going home" - i.e., getting

acquitted ofeverything - "ifyou get tried at 7th and . . . Stewart, and going

to prison if you get tried at Third and James .. . ." RP 3/17/11, at 114.

After reviewing every document in the trial attorneys' files,

51 Even after the state court trial had started, Mockovak continued to ask his attorneys to
press for more discovery, and to useany FBI refusal to provide it as grounds for a motion
to dismiss the state court proceedings. Id., f 31-35 & attached Appendices J, K, L, & M.
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Mockovak's PRP counsel was unable to locate: (1) any document that

supports the contention that attorney Robinson told Mockovak that it was

possible to make a motion to suppress the recorded conversations; (2) any

document that suggests that Robinson felt it was "too late" to make a

suppression motion; or (3) any document that suggests that Robinson

thought Mockovak would be better off being tried in state court rather than

federal court.

9. THE TIME-ENTRY BILLING RECORDS KEPT BY

MOCKOVAK'S TRIAL ATTORNEYS DO NOT SHOW

THAT ANY RESEARCH FOR A POSSIBLE SUPPRESSION

MOTION WAS EVER DONE, OR THAT ANY
COMMUNICATION REGARDING SUCH A POSSIBLE

MOTION WAS EVER SENT.

PRP counsel also reviewed the trial attorneys' time-entry billing

records to see if they contained any indication that any one of the three

attorneys had ever told Mockovak anything about the possibility of

making a motion to suppress the recorded conversations, or that any legal

research for such a possible motion was ever done. Decl. Lobsenz, ff 37,

44. But nothing was found. M,ff 46-47.

The time-entry records do demonstrate that prior to the start of trial:

(a) attorney Campagna, the least experienced of the three attorneys

working on the case, spent the most time (71.1 hours) communicating with

Mockovak {Id., f 38); (b) attorney Tvedt had the next most pretrial contact

with Mockovak (41.9 hours) {Id., f 39); and (c) attorney Robinson had the
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least amount of pretrial contact with Mockovak (20.6 hours). Id., ^ 40.

When one looks to see how much time each attorney spent doing legal

research, so far as the time-entry records show, attorney Robinson did not

do any legal research on any subject. Id, 1} 47. Attorney Campagna did

virtually all the legal research. Id., If 45.54 Mr. Campagna devoted a very

large amount of time to researching the law of entrapment, including both

Washington state law and federal law. Id., f 46; Decl. Campagna, If4.

But there are no time entries which indicate that any research was ever

done on any possible motion to suppress the recorded private

conversations. Id. There is simply no mention anywhere in the time

entries of any research regarding the Washington Privacy Act or the

recording of private conversations. Id.

Finally, although Robinson promised to consult with attorney Manner

regarding his strategic decisions, Robinson never told Maimer that there

was a suppression motion that he could make in state court to suppress all

the recorded conversations. Attorney Maimer reports:

52 This same pattern holds when one looks simply at how many total hours each attorney
spent working on the case: Campagna, 789.3 hours; Tvedt, 620.2 hours; Robinson, 377.0
hours. W.,f 41.

53 Although there are time entries showing that he edited pleadings drafted by other
attorneys in support of the defense motion to dismiss, and that he "read cases cited in the
brief in support of that motion in preparation for the oral argument of that motion (see
time entry for December 3, 2010), there is no indication that he ever did any original
legal research. Id.

54 See also Decl. Robinson, \ 5 ("Campagna was the attorney to whom many legal
research tasks were delegated . .. ."); and Decl. Campagna, %4.
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At no time did attorney Jeff Robinson ever inform me of any of the
following things:

(a) that there was a possibility of making a suppression motion of
any kind; or that he was considering making a suppression
motion of some kind;

(b) that he believed there was a good chance that he could win a
suppression motion;

(c) that it might be possible to get the state trial judge to suppress
the tape recorded conversations which occurred between
Kultin, the government's informant, and Dr. Mockovak;

(d) that there was any other way (besides the motion he made and
argued in December of 2010 regarding federal refusal to
provide discovery materials) of getting the case dismissed in
state court, so that it would be tried in federal court.

Decl. Marmer, 1{ 33. Nor did either attorney Tvedt nor Campagna inform

him of any of these things. Id., If 34.

Attorney Maimer states that he found out from Mockovak's appellate

counsel that there were grounds for a suppression motion. Id, If 35.

When Marmer found out that attorney Robinson says he thinks he would

have won the motion if he had made it, he was "shocked." Id., H36.

Since a central defense strategy had been to get the case moved
from state court to federal court, it is difficult to conceive of a
reason why Mr. Robinson never told me anything at all about the
possibility of making such a suppression motion. (Attorneys Tvedt
and Campagna never mentioned this possibility to me either.)

Decl. Marmer, ^f 38.

In sum, after examining all of the records kept by the trial attorneys,

there is nothing to support the contention that Mockovak "was aware" of
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the possibility of making a motion to suppress, and nothing to contradict

Mockovak's assertion that he was not aware of this, and learned of it for

the first time from his appellate attorney. Mockovak's assertion that he

was ignorant of this possibility is reinforced by the fact that attorney

Marmer did not know about it either. Maimer reports that Mockovak

discussed the differences between state and federal court with him, and

"talked about his strong preference for being tried in federal court":

He told me that his preference for federal court was based on the
more favorable burden of proof rule applicable to the entrapment
defense in federal court. I completely agreed with Dr. Mockovak
that he'd be much better off if his case was tried in federal court.

It is inconceivable to me that Dr. Mockovak was aware that his

attorney, Jeff Robinson, had made a choice not to bring a
suppression motion which he (Robinson) believed he had a good
chance of winning. If Dr. Mockovak had been aware of such a
possibility, I am certain that he would have asked me what I
thought about the wisdom of deciding not to bring such a
suppression motion. Not only am I a close friend of his, and not
only was I loaning him the funds to pay his legal expenses, but I
am an experienced and respected trial lawyer. In 2006, for
example, I was named by Lawdragon Magazine as one of the 500
Leading Lawyers in America. And in every year from 2006 to the
present I have been selected as an Illinois "Superlawyer."

If Dr. Mockovak had known of the possibility of making a motion
to suppress the conversations he had with Kultin, Dr. Mockovak
would have discussed this possibility with me. Since he never
discussed it with me, I do not believe he was aware of it....

Decl. Marmer, fflf 40-42.
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10. ALTHOUGH TRIAL ATTORNEYS WERE AWARE OF

MOCKOVAK'S CHILDHOOD SEXUAL ABUSE, AND OF
ITS LONG TERM EFFECTS, THEY FAILED TO PRESENT
EVIDENCE OF THESE THINGS AT HIS TRIAL.

As set forth in more detail in argument section F(5)(a), infra,

Mockovak's attorneys were well aware of the fact that Mockovak had

been the victim of years of repeated sexual abuse. They knew that starting

from when he was about eight years old, and continuing until he left home

to attend college, Michael Mockovak was repeatedly abused and raped by

his uncle. CP 626. Prior to sentencing they told the trial court judge that

the abuse was eventually disclosed by one of Mockovak's brothers, whom

the uncle also abused and raped for years, and that the uncle ultimately

plead guilty to a child molestation offense. CP 677. They also informed

the sentencing judge that it was well known that childhood sexual assault

has profoundly negative long-term effects on its victims continuing into

their adult life. CP 681. Attorney Robinson also cited the sentencing

judge to a reported opinion (later withdrawn) which recognizes the

devastating long-term effects of childhood sexual abuse. CP 683.

On this basis they argued that the "significant childhood sexual abuse"

that Mockovak suffered justified a reduction of the standard range

sentence by at least four years. CP 703.55 However, they did not inform

the trial judge of these facts until just prior to the sentencing hearing.
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They made no effort to present evidence of Mockovak's childhood sexual

abuse at his trial. They never attempted to argue that as a result of this

abuse Mockovak was particularly susceptible to entrapment, or that his

capacity to resist entrapment was substantially diminished as a result of

the long-term adverse psychological effects of childhood sexual abuse.

E. GROUNDS FOR RELIEF

1. Petitioner was denied his Sixth Amendment right to effective

representation of counsel by his attorney's failure to move to suppress the

recordings of his private conversations with FBI informant Daniel Kultin.

2. Petitioner was denied his Sixth Amendment right to effective

representation by his counsel's (i) submission of a proposed jury

instruction on entrapment which misstated the law by erroneously

increasing the defendant's burden of proving entrapment; and by (ii) his

failure to object to the prosecutor's closing argument which also misstated

the law by increasing the defendant's burden of proving entrapment.

3. The forum shopping conducted by a state agent and a federal agent

working together as partners, violated Petitioner's Due Process rights

under both the Fourteenth Amendment and Wash. Constitution, article I,

§ 3. The agents played by federal rules during the investigation stage, so

as to avoid the Washington Privacy Act which made it a criminal offense

55 See also CP 684 and the cases cited there.
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to record private conversation without judicial approval. Later, at the

prosecution stage, the agents eschewed federal court in order to obtain the

advantage of more favorable state sentencing guidelines and a burden of

proof rule that favored the prosecution.

4. In this case a state law enforcement officer worked as a full partner

with an FBI agent in a joint state/federal investigation, and the state officer

fully participated in the warrantless seizure of Petitioner's private

conversations. The admission into evidence of the recordings of these

private conversations violated Petitioner's right, under Washington

Constitution, article I, § 7, not to be disturbed in his private affairs without

the authority of law.

5. By purporting to authorize a state agent and a federal agent

working together, to repeatedly commit an act which is defined as a

criminal offense under Washington State law, the FBI violated Petitioner's

rights under the Tenth Amendment.

6. Petitioner was denied his Sixth Amendment right to effective

representation of counsel by his trial counsel's failure to present evidence

that adults, such as Petitioner, who were sexually abused as a child for

many years, suffer from "learned helplessness" and suggestibility, which

substantially reduces their ability to resist entrapment by making them

more vulnerable to pressure to engage in behavior that they were not
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disposed to engage in and more susceptible to the suggestions of others.

F. ARGUMENT IN SUPPORT OF PETITION

1. PETITIONER WAS DENIED HIS SIXTH AMENDMENT

RIGHT TO EFFECTIVE REPRESENTATION OF COUNSEL

BY HIS TRIAL COUNSEL'S FAILURE TO MAKE A

MOTION TO SUPPRESS MOCKOVAK'S PRIVATE

CONVERSATIONS WITH DANIEL KULTIN.

a. Trial Counsel And Attorney Ford Agree On All But One Point.

Petitioner's trial counsel and attorney Ford agree on a great many

points: (i) that if the defense had moved to suppress all of the recordings,

the trial court would have been obligated to grant the motion because

Washington law on that subject is clear; (ii) that Washington law is also

clear that all testimony concerning those recordings would have been

excluded; (iii) that the net result of such a ruling would have been that the

state prosecutors would have had to abandon their case, and that federal

prosecutors would have filed essentially the same charges under federal

law in U.S. District Court; (iv) that a federal prosecution offered two

enormous advantages to the defendant; first, under federal law the burden

of proof is on the Government to prove beyond a reasonable doubt that the

defendant was not entrapped, which is, of course, much more favorable to

the defendant than Washington State's requirement that the defendant

prove by a preponderance of the evidence that he was entrapped; and

second, if he were to be convicted, federal law offered the defendant a
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substantial advantage at sentencing because in federal court he likely

would have faced a five year sentence, compared to a fifteen to twenty

year sentence under Washington law. Decl. Robinson, Tflj 6, 7, 9, 11, 112,

15, & 16; Decl. Ford, 1fl[ 5.2.1, 5.2.2, 5.2.9.

Why, then, did trial counsel fail to move to suppress and have the case

moved to federal court? The answer is that trial counsel believed that if

the case moved to federal court, he would not be able to obtain discovery

that was available to him under Washington State's criminal discovery

rules. Decl. Robinson, ^f 13. But trial counsel's view was based on the

mistaken belief that he could not first obtain the discovery he sought in

state court, and then file a suppression motion. Law enforcement's tactics

of shifting from a federal prosecution to a state prosecution - where law

enforcement hoped to get the best of both worlds - provided the defense

with an opportunity to obtain the benefits of Washington State's discovery

rules and also the benefit of suppression of the recordings obtained in

violation of Washington State law. To put it simply, the defense could

have obtained the discovery it sought, and then moved to suppress. Trial

counsel was under the mistaken belief- disastrously so - that once he had

obtained the discovery he had been seeking, it was too late to file the

suppression motion. Decl. Doyle, ^ 8-10. As Ford explains, that was not

the case. Both standard procedure in Washington State courts and the
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standard Omnibus Order forms in use in King County Superior Court

confirm that trial counsel could easily have filed a timely motion to

suppress after he had obtained discovery. Indeed, trial counsel could have

simply checked a box on the printed Omnibus Order form. Decl. Ford,

1} 5.2.5; Decl. Lobsenz, ]j 55.

As set forth below, trial counsel's failure to understand that after he

obtained discovery, he could then have moved to suppress the recordings,

and thereby moved the case to federal court, deprived Petitioner of trial in

a venue that was far more favorable to a defendant, like Petitioner, who

was asserting the entrapment defense, both because he was far more likely

to be acquitted in federal court, and because even if convicted he was

likely to receive a much more lenient sentence. By squandering the

opportunity to be tried in federal court, trial counsel deprived Petitioner of

his Sixth Amendment right to effective assistance of counsel.

b. The Washington Privacy Act Prohibits The Tape Recording Of

Private Conversations Unless Both Parties Consent To The

Recording.

Under federal law, it is generally permissible to record a private

conversation without first obtaining judicial authorization so long as one

party to the conversation consents to the recording. 18 U.S.C.

§ 251l(2)(c). State v. O'Neill, 103 Wn.2d 853, 865, 700 P.2d 711 (1985).

But under Washington law, unless an exception applies, it is unlawful to
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tape record a private conversation with only one party's consent. State v.

Fowler, 157 Wn.2d 387, 388, 139 P.3d 342 (2006); O'Neill, 103 Wn.2d at

862. Under the Privacy Act, RCW 9.73.030(1), all parties must consent to

a recording.56 If a law enforcement agent wishes to record a suspect's

private conversation without his consent, normally the agent must seek

and obtain a judicial warrant authorizing him to make such a recording.

When private conversation is recorded without such a warrant, in violation

of RCW 9.73.030, the recording is inadmissible in Washington state

courts. RCW 9.73.050;57 State v. Fjermestad, 114 Wn.2d 828, 791 P.2d

897 (1990); State v. Salinas, 121 Wn.2d 689, 853 P.2d 439 (1993).

c. In the Williams Case In 1980, The Washington Supreme Court

Held That When Federal Agents Record Private Conversation

Taking Place In Washington State Without Any Prior Judicial

Authorization From A State Court, Such Recordings Are Not

Admissible In Any Washington State Court, Even If No

Washington State Agent Is Involved In The Recording.

Because the state and federal legal requirements for the recording of

56 "Except as provided in thischapter, it shall be unlawful... to intercept or record any:

"(a) Private communication . . . between two or more individuals . . . without first
obtaining the consent ofall the participants in the communication;

"(b) Private conversation . . . without first obtaining the consent of all the persons
engaged in the conversation." (Emphasis added).

57 "Any information obtained in violation of RCW 9.73.030 or pursuant to any order
issued under the provisions of RCW 9.73.040 shall be inadmissible in any civil or
criminal case in all courts of general or limited jurisdiction in this state, except with the
permission of the person whose rights have been violated in an action brought for
damages under the provisions of RCW 9.73.030 through 9.73.080, or in a criminal action
in which the defendant is charged with a crime, the commission of which would
jeopardize national security."
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private conversation differ, Washington courts have had occasion to

consider whether recordings made by agents of a non-Washingtonian law

enforcement agency are admissible in Washington state trial courts when

they are obtained without complying with the Washington Privacy Act.

As attorney Ford has noted,58 the seminal case is State v. Williams, 94

Wn.2d 531, 617 P.2d 1012 (1980).

In that case, without securing any judicial order authorizing them to do

so, federal ATF agents tape recorded conversations between their

informant and defendant Williams. Id. at 534. The recordings were first

used in a. federal criminal trial against Williams. Id. at 535. After the

federal trial concluded, the State of Washington charged Williams with

attempted murder, conspiracy to commit murder, arson, and conspiracy to

commit arson. Id. The state prosecutors then sought "to introduce the

tape recordings as well as testimony by the federal agents and civilian

informant Valentine concerning the circumstances and content of all the

recorded conversations." Id. Williams and his codefendant moved for

suppression of both the recordings and the testimony, and the trial court

granted their suppression motions. The Washington Supreme Court

granted discretionary review and then affirmed the trial court's ruling,

holding that when federal agents fail to comply with the Washington

Decl. Ford,\ 5.1.2.
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Privacy Act while recording private conversations within Washington,

those recordings must be suppressed.

The prosecution argued that the language of RCW 9.73.030 implicitly

excluded federal agents from coverage of the statute, but the Supreme

Court rejected this argument holding that "the legislature intended the

statute to apply to all individuals, including federal agents." Id. at 537.

The State argued that the federal wiretap statute (which required only one

party consent) preempted the Washington Privacy Act, and the Supreme

Court rejected that argument as well. Id. at 538-41. The Williams Court

concluded that the tape recordings were not admissible in state court:

Since the Washington privacy act applies to the evidence
gathered in this case and since the federal agents failed to
comply with the state statutory requirement of obtaining judicial
approval prior to intercepting or recording private telephone
communications or private conversations with the consent of only
one of the parties to the conversation (RCW 9.73.030), the tape
recordings are inadmissible in these state court proceedings.
RCW 9.73.050.

Williams, 94 Wn.2d at 541 (emphasis added).59

d. A Washington Law Enforcement Officer Cannot Evade
Compliance With The Washington Privacy Act By Partnering

With A Federal Agent.

It is not unusual for law enforcement agents from more than one

59 As noted previously, there is nothing in trial counsel's research files (or in any other
file) to indicate that any of the three trial attorneys was aware of the Williams case, and
none of the preserved attorney emails make any reference to the possibility of bringing a
suppression motion for violation of RCW 9A.73.050. Decl. Lobsenz, \\ 10, 12, & 14.

57

MOC003 PRP nb203h201r 2012-10-04



agency to work together on the same case, as they did in this case, as

members of a joint task force. Detective Carver acknowledged that

although he was a Seattle police detective, starting in February of 2008 he

was "assigned as a detective with FBI - Safe Streets Task Force"; he was

"sworn as a Special Deputy United States Marshal"; and his "full-time

official duties" involved the investigation of federal crimes. Application

for Authority, at 1-2). (Appendix C).

In cases where Washington law enforcement officials were involved

with federal officials in a joint investigation, Washington courts have not

hesitated to hold that evidence obtained in Washington in violation of

Washington law must be suppressed even if the evidence was obtained by

federal agents whose conduct was lawful under federal law. See, e.g.,

State v. Johnson, 75 Wn. App. 692, 879 P.2d 984 (1994);60 Cf State v.

Sweeney, 56 Wn. App. 42, 49, 782 P.2d 562 (1989).61 RCW 9.73.030

makes it unlawful for persons who are "acting as agents on behalf of

someone in Washington" to record private conversation without either the

60 In Johnson this Court held that while ordinarily the Washington State Constitution
does not apply to federal law enforcement officers, it does apply if those federal officers
are working together with state law enforcement officers. In Johnson, because a state law
enforcement official was working jointly with federal DEA agents, the federal agents
were found to be acting as agents of the State of Washington, and therefore the strictures
of the Washington Constitution applied to them. This Court held the search was unlawful
under art. 1, § 7 and that the seized evidence should have been suppressed.

61 In Sweeney, 56 Wn. App. 42, 49, 782 P.2d 562 (1989), the Court suppressed evidence
found in a warrantless search by federal officials working together with state officers.
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consent of all parties or judicial authorization. Id. Thus, a Seattle Police

officer such as Detective Carver cannot evade RCW 9.73.050 by having

his federal partner, an FBI Agent Carr, make recordings of private

conversations without prior judicial authorization.

e. A Claim That Trial Counsel Was Ineffective Because He Failed

To Make A Suppression Motion May Be Raised In A Personal

Restraint Petition.

InState v. McFarland, 127 Wn.2d 322, 334 n.2, 899 P.2d 1251 (1995),

the Supreme Court held that in a PRP, a convicted defendant may raise a

claim of ineffective assistance of counsel based upon trial counsel's failure

to make a suppression motion. "A personal restraint petition is the

appropriate vehicle for bringing these matters before the court." Id. at

338.

In some cases, such as this one, a defendant pursuing a direct appeal

also files a PRP at the same time that his direct appeal is pending, and the

two proceedings are consolidated. This was the procedure which the

defendant followed in State v. Reichenbach, 153 Wn.2d 126, 129, 101

P.3d 80 (2004). After the Court of Appeals denied Reichenbach's claim,

The "State cannot circumvent this constitutional requirement by allowing Job Corps
officials to conduct a warrantless search for evidence to be used in a state action."

62 See Fowler, 157 Wn.2d at f 18 (even recordings made outside the State of Washington
in a jurisdiction where prior judicial authorization is not required by the law of that
jurisdiction, such recordings must still be suppressed if they were made at the request of,
or with the involvement of, a Washington State law enforcement officer, with the intent
to use them in a Washington State court proceeding. See Fowler, 157 Wn.2d at ^[ 18.
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the Supreme Court granted review and reversed, holding that "counsel

rendered ineffective assistance of counsel when he failed to move for

suppression of the methamphetamine." Id. at 128.63

f. Because There Was No Conceivable Legitimate Tactic Which

Explains Counsel's Failure to Move to Suppress, Trial

Counsel's Conduct Was Deficient.

Reichenbach holds that "where there is no conceivable legitimate

tactic explaining defense counsel's performance" the presumption that

trial counsel's performance is not deficient is rebutted. Reichenbach, at

130. The facts in Reichenbach are remarkably similar to the facts of this

case. Reichenbach was charged with possession of a baggie of

methamphetamine which was found during a search conducted pursuant to

a search warrant. Without the evidence that the police found the baggie,

the prosecution had no ability to prosecute the case. A compelling

argument that the search warrant was invalid "was available to [trial]

counsel," and yet counsel failed to move for suppression. Id. at 131. The

Supreme Court concluded that his failure "cannot be explained as a

legitimate tactic," and affirmed the trial court's conclusion that "counsel's

63 "In order to show that he received ineffective assistance of counsel [the defendant]
must show (1) that defense counsel's conduct was deficient, i.e., that it fell below an
objective standard of reasonableness; and (2) that the deficient performance resulted in
prejudice, i.e., that there is a reasonable probability that, but for the deficient conduct, the
outcome of the proceeding would have differed." Reichenbach, 153 Wn.2d. at 130,
citing State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987). See also
Strickland v. Washington, 446 U.S. 668, 687 (1984).
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conduct was deficient." Id. at 131.64 The same conclusion is inescapable

here.

Mockovak's trial counsel concedes that if he had made a motion to

suppress, he thinks there was "a very good possibility" that he would have

won the motion. Decl. Robinson, \ 6. Attorney Ford agrees with this

assessment. He concludes that "if a motion to suppress these recordings

and conversations had been filed, it likely would have been granted with

respect to all five recorded conversations." Decl. Ford, ^ 5.2.1.

Robinson and Ford agree that since the first three recordings were

never authorized by any court order, the Superior Court would have been

compelled to suppress them pursuant to Williams. "[Sjince the federal

agents failed to comply with the state statutory requirement of obtaining

judicial approval prior to intercepting or recording . . . private

conversations with the consent of only one of the parties to the

64 In that case, in a reference hearing ordered by the Court of Appeals, the trial court
determined that the defendant suffered no prejudice from his attorney's deficient conduct
because the defendant consented to the search of his car, and that consent provided an
alternate justification, independent of the invalid search warrant, for searching and
finding the baggie. 153 Wn.2d at 129-30. The Supreme Court, however, held that the
defendant's consent was tainted by the prior unlawful seizure of his person, held that trial
counsel's deficient conduct was prejudicial, and held the defendant was denied effective
representation of counsel.

In the present case, there is no independent basis for presentation of the critical
evidence (the recordings) and the Privacy Act requires suppression not only of the
recordings themselves, but also of all witness testimony describing those conversations.
So trial counsel's deficient conduct caused prejudice to the defendant, because the
evidence was not suppressed, as it clearly would have been if a suppression motion had
been made.
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conversation (RCW 9.73.030), the tape recordings are inadmissible in

these state court proceedings." Williams, 94 Wn.2d at 541 (emphasis

added).

In fact, the law enforcement agents themselves were well aware that

they were violating Washington state law. Nevertheless they chose to

deliberately violate Washington state law because at that time they thought

that their case would end up being prosecuted in federal court, where a

violation of state law would not matter. Agent Carr admitted that when he

and Carver decided to have Kultin tape record his conversations with

Mockovak, they filled out an "OIA" form - for Otherwise Illegal Activity

- that explicitly acknowledged that the recordings they were going to have

Kultin make were illegal under Washington law:

Q. Agent Carr, I'm handing you what's been marked exhibit 63.
Just to refresh everybody's memory, what is that you're
looking at?

A. It's the that OIA we talked about earlier. It's the form we use
for otherwise illegal activity.

Q. Is this a form on which you have options of things to choose or
not choose?

A. No. It's just a - I mean you check boxes, but whatever is in
this box is what's in the box. It doesn't change.

Q. With whom is this form typically used?

A. Well, it is used for all CHSs [Confidential Human Sources] in
states where it's illegal to record a conversation. For example,
in the State of Washington both people have to agree to have
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their conversation recorded. If only one person agrees, then
it's illegal, and so we have to have this form completed or you
have to get a State court order to do it. If in this State it
wasn't illegal for that to happen, we would not have
completed this form.

Q, Illegal under state law or federal law?

A. State law.

RP VII, 99-100 (emphasis added). Thus, Agent Carr and Detective Carver

explicitly documented the fact that they were intentionally violating

Washington State law.

A copy of this form was admitted in evidence at Mockovak's trial as

Exhibit No. 63 (Appendix B). RP VII, 67. On the form, the following box

was checked as applicable:

Some states, by law, do not authorize one party consensual
recording of conversations nor provide for a law enforcement
exception to this prohibition. Under the AGG-Dom, one party
consensual recording of communications to, from, or within such
states is Otherwise Illegal Activity. By signature below, the SAC,
or a designee, approves the consenting party's Otherwise Illegal
Activity in conducting one party consensual recording of
communications when one or both parties are in a state requiring
two party consent.

Exhibit No. 63, atp. 4 (emphasis added) (Appendix B).65

Robinson and Ford also agree that the second set of recordings (those

65 Detective Carver laterwas present when Kultin was given "Otherwise Illegal Activity"
Admonishments. Exhibit No. 59 (Appendix F). Kultin was specifically told that he was
"only authorized to engage in the illegal activity" that the FBI instructed him he could
perform - in this case tape recording - and "not in any other illegal activity." Id.
Detective Carver's signature appears as a witness to the fact that Kultin was so
admonished. Id.
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made in November) would have been suppressed if Robinson had made a

suppression motion. Decl. Robinson, \ 9; Decl. Ford, \ 5.2.1. Suppression

would have been required under the fruit of the poisonous tree doctrine.

Decl. Robinson, f 9. As stated in State v. Faford, 128 Wn.2d 476, 910

P.2d 447 (1996), when police obtain evidence by using the knowledge of

facts gained from a prior violation of the Washington Privacy Act, the

subsequently obtained evidence must also be suppressed. To permit the

State to use evidence directly flowing from a privacy act violation "would

render any privacy protection illusory and meaningless." Id. at 489.

There was also "available to counsel" a second, wholly independent

ground for suppressing the second set of recorded conversations. Every

application for judicial authority to record private conversation must

contain "[a] particular statement of facts showing that other normal

investigative procedures with respect to the offense have been tried and

have failed or reasonably appear to be unlikely to succeed if tried or to be

too dangerous to employ." RCW 9.73.090(3(f). Detective Carver's

application does not satisfy this requirement.

Carver's application stated that law enforcement "anticipated

entrapment may be a defense to any criminal charges that result from this

investigation." Applicationfor Authority, at 17 (Appendix C). Carver told

the Superior Court that a recording of the conversation between Kultin and
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Mockovak would provide law enforcement with "the opportunity to hear

the emotion and determination in the voice" of Mockovak, and would

therefore "best allow" the prosecution to combat the anticipated

entrapment defense. Id. at 16. But this rationale clearly does not satisfy

the statutory requirement of demonstrating that other investigative

techniques will not succeed. This Court rejected this same argument in

State v. Manning, 81 Wn. App. 714, 720, 915 P.2d 1162 (1996).66 Given

that Manning is binding precedent in Division One, it seems clear that a

suppression motion arguing this separate ground would also have

succeeded in getting the later conversations suppressed.

The only point of disagreement between Robinson and Ford is whether

Robinson had an objectively reasonable basis for his "strategic" decision

not to make a suppression motion. Robinson's decision was driven by his

desire to make use of the state court's favorable discovery rules which

gave the defense the right to interview all of the prosecution's witnesses, a

right which did not exist in federal court. But Robinson's decisionwas the

product of his erroneous belief that he had to make a choice, when in fact

there was no need to make such a choice. He believed that he had to

66 The State argued that "[t]he [defendant's] spoken words are themselves the best
evidence of intent. No other investigative method is capable of capturing these words in
such clear and admissible evidentiary form." This Court rejected this rationale: "Such
justifications merely support the truism that having a recording to play at trial is
advantageous to the State in obtaining a conviction. They do not inform the judge of
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choose between exercising the favorable discovery rights afforded by the

state court, and obtaining the federal court benefits of the more favorable

burden of proof rule and the far more lenient sentencing guidelines.

But no such choice was necessary. Because the prosecutors had

shifted their case from federal court to state court, defense counsel could

seek to utilize the strategic advantages of both. The path was open to

securing both the discovery advantages of state court and the additional

benefits of the federal court rules and sentencing guidelines. Defense

counsel should have conducted and completed all discovery first, before

bringing a suppression motion. Simply by waiting until after discovery

had been completed, before taking the next step - bringing a motion to

suppress that all agree would surely have led to state court dismissal and a

federal court prosecution of the case - the defense attorneys could have

secured the advantages of both state and federal court.

Robinson mistakenly believed that this was not possible because, by

the time discovery had been completed, it was "too late" to bring a

suppression motion in state court. But as attorney Ford has noted, this

belief was wholly unfounded. Decl. Ford, \ 5.2.5. After considering the

Superior Court record, Ford concluded that there was "«<? legal basis on

which the trial court could have disallowed such a motion" if Robinson

reasons why, in this particular case, other procedures will not successfully resolve the
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had "noted [it] at the time of the omnibus hearing." Id.

In federal court it is common for the trial judge to set a deadline for the

filing of any pretrial motions. Decl. Lobsenz, U51. But in Washington

State, Superior Court trial judges ordinarily do not set such deadlines

because the practice is to enter an order at the Omnibus Hearing which

sets dates for the consideration of pretrial motions. In the present case, the

Superior Court trial judge followed the normal state court procedure. She

never set any cut-off date for the filing of pretrial motions. Id. The

omnibus hearing was initially set for December 16, 2010; however,

because the compromise agreement for the provision of additional

discovery by the federal government was not reached until December 16l ,

the trial judge entered an order continuing the omnibus hearing to January

3, 2011, to give defense counsel the opportunity to review that discovery

before the omnibus hearing was held. Id., ^ 52 & attached Appendix O;

RP 12/16/10, at 3. The time-entry billing records for Mockovak's trial

attorneys show that the last defense counsel interviews of the FBI agents

were conducted on December 29, 2010. Id, U54 & attached Appendix P.

The omnibus hearing was then held on January 3, 2011. Id., ^ 54.

The order entered at the omnibus hearing has preprinted boxes which

may be checked to indicate whether or not there will be any defense

investigation."
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motion to suppress. Id., ][ 55 & attached Appendix R. The language

attached to the second box states:

Defendant will move to suppress evidence. Moving party shall
comply with CrR 3.6, 8.1 and CR 6. The motion shall be heard,
immediately before trial, by the trial judge.

Id. This box was not checked. Instead, Mockovak's trial counsel checked

the box that states: "No motion to suppress evidence pursuant to CrR 3.6

shall be made." Id.

Thus, as attorney Ford has said, the omnibus hearing order itself

"includes a line that could have been checked by defense counsel to give

notice of such a motion. No provision of Washington or King County

court rules precludes the noting of such a motion at an omnibus hearing."

Decl. Ford, ^ 5.25. On the contrary, Washington's Superior Court

Criminal Rules contemplate that hearings on pretrial motions will occur

after the omnibus hearing occurs:

At the arraignment the court will usually set a time for the
omnibus hearing which is far enough away to allow sufficient
time for counsel to initiate and complete discovery, conduct further
investigation of the case, but which still provides enough time to
schedule and hear evidentiary motions sometime after the
omnibus hearing but prior to trial.

Evidentiary and constitutional motions which typically require
argument at a later date are motions to suppress the fruits of an
unlawful arrest or unlawful search or seizure, and motions to
suppress an unlawfully obtained confession or identification.

Ferguson, 12 Washington Criminal Practice & Procedure, § 1404 (2004)
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(emphasis added).

Therefore, according to the omnibus order entered in this case and the

provisions of CR 6 (requiring five days notice of a hearing on a motion),

Mockovak's trial counsel had until January 7 (five days before trial start)

to serve a written suppression motion on the prosecution. Had he done so,

the trial judge would have been obligated to hear and decide that motion

on the trial date of January 12, 2012. And yet he failed to do so.

For these reasons, attorney Ford states:

/ do not agree with Mr. Robinson's contention that such a
suppression motion could not have been brought in this case after
the defense completed its investigation and discovery utilizing
Washington State's investigation and discovery rules.

Decl. Ford, U5.2.5 (emphasis added).

In sum, Robinson's reason for not making a motion to suppress, which

he agrees he probably would have won, and which would have ended the

state court prosecution, was premised upon an erroneous belief that by the

time he got the discovery from the federal government and had

interviewed the federal agents, it was too late to bring such a motion. As

attorney Ford has stated, since Robinson's decision was predicated upon

this completely erroneous belief, it provides no "sound strategic reason"

for failing to bring the suppression motion.

In my opinion, a lawyer practicing in a manner consistent with
prevailing professional norms would have filed a motion to
suppress these recordings and these conversations in this case, and
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the information and materials I have reviewed reveal no sound
strategic reason not to do so in this case.

Decl. Ford, *\ 5.2.5 (emphasis added). Here, as in Reichenbach, the

"argument was available" to trial counsel which very likely would have

terminated the state court case in Mockovak's favor; the failure of

Mockovak's attorney to make this argument "cannot be explained as a

legitimate tactic," and therefore "counsel's conduct was deficient."

Reichenbach, 153 Wn.2d at 131.

g. Trial Counsel's Conduct Was Highly Prejudicial. Had A
Suppression Motion Been Made, The State Court Case Would

Have Been Dismissed Because The State Would Have Been

Unable To Proceed.

In this case, satisfaction of the Strickland prejudice prong is clear and

undisputed, since it is agreed (by trial counsel Robinson and by Ford,

Mockovak's expert witness) that had the motion been brought, it would

have been granted, and thus the state court prosecutors would have been

unable to proceed with the case in state court.

Suppression would not only have meant that the prosecution could not

use the recordings. Under Washington law it would also have meant that

no witness could have testified to anything that they heard or saw during

these conversations.

It is settled law in Washington that when the Privacy Act is violated by

an unlawful recording, all information about the recorded conversation
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must be suppressed. In Williams the Court examined the language of

RCW 9.73.050 which directs that "[a]ny information obtained in violation

[of the act] . . . shall be inadmissible in any civil or criminal case . . . ."

The Court held that this language not only compelled suppression of the

recordings of the conversations, but also of any witness testimony about

those conversations:

[T]he federal agents and informant who participated in the
conversations in the present case knew of, and took part in the
illegal recordings of the conversations, and therefore obtained the
information from the conversations in an unlawful manner. See

RCW 9.73.030. Since the "legislature's primary purpose . . . was
the protection of the privacy of individuals from public
dissemination, even in the course of a public trial, of illegally
obtained information" (italics ours) (Citation omitted), the privacy
act precludes the dissemination of this illegally obtained
information - whether it is disseminated by introducing the tape
recordings o[r]67 the testimony of the officer or civilian informant
who participated in the conversation. Accordingly, the federal
agents and informant cannot testify to the contents of the
illegally recorded conversations.

Williams, 99 Wn.2d at 543 (emphasis added). Accord State v. Fjermestad,

114 Wn.2d 828, 834, 791 P.2d 897 (1990); State v. Salinas, 121 Wn.2d at

693.68 The exclusion of testimony extends even to the visual observations

made by law enforcement agents during the time the recordings were

being made. Fjermestad, 114 Wn.2d at 836.

67 The reported opinion has a typo here. The opinion uses the word "of," but the context
clearly demonstrates that the intended word was "or."

68 Evidence obtained in violation of the act is excluded for any purpose, including
impeachment. State v. Henderson, 16 Wn. App. 526, 530, 557 P.2d 346 (1976).
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Without the recorded conversations, the state prosecutors would have

been unable to present even a. prima facie case. Without evidence of what

Mockovak said to Kultin, there was nothing to support the accusation that

he solicited Kultin to arrange for the murder of his business colleague, or

that he conspired with Kultin to accomplish this end.

Accordingly, Petitioner Mockovak has satisfied both prongs of the

Strickland test and has established a meritorious claim of ineffective

assistance of counsel based on the failure of his trial counsel to move to

suppress these recordings and testimony about these conversations.

2. THE SUBMISSION OF A WPIC JURY INSTRUCTION ON

ENTRAPMENT (WPIC 18.05), AND THE FAILURE TO
ARGUE INSTEAD FOR A MODIFIED INSTRUCTION

WHICH DID NOT CONTAIN THE SENTENCE

REFERRING TO A "REASONABLE AMOUNT OF

PERSUASION TO OVERCOME RELUCTANCE,"

CONSTITUTED INEFFECTIVE ASSISTANCE OF

COUNSEL.

a. Attorney Ford and Mockovak's Trial Lawyers Agree That
There Was An Obvious Argument to be Made That the WPIC

Contained a Sentence That Misstated The Law; That This

Sentence Was Inherently Disadvantageous to the Defendant;

and That There Was No Strategic Reason To Refrain From

Challenging The Inclusion of That Sentence in the Instruction.

In his direct appeal, Mockovak contends that he was denied his Sixth

Amendment right to effective assistance because his trial counsel

proposed an erroneous instruction defining the defense of entrapment,

which incorrectly suggested that a defendant had to prove that law
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enforcement used an "unreasonable" amount of persuasion. Brief of

Appellant, at 60-79, State v. Mockovak, COA No. 66924-9-1. Mockovak

maintains that in his case, as in the recently decided case of In re Wilson,

, Wn. App. , 279 P.3d 990 (2012), trial counsel's act of proposing a

defective instruction constituted ineffective assistance of counsel which

removes the error from the purview of the invited error rule. Reply Brief

ofAppellant, at 22-27, State v. Mockovak, COA No. 66924-9-1.

A defendant is permitted to raise a claim of ineffective assistance of

counsel on direct appeal. See, e.g., State v. Thomas, 109 Wn.2d 222, 743

P.2d 816 (1987) (counsel held ineffective for failing to propose a Sherman

instruction thereby failing to adequately present the defense of voluntary

intoxication); State v. McFarland, 127 Wn.2d 322, 338 n.5, 899 P.2d

1251 (1995) ("There is nothing intrinsic about a claim of ineffective

assistance of counsel that requires it to be considered only in a collateral

proceeding such as a personal restraint petition."). But in a direct appeal

the defendant is not permitted to refer to facts outside the record. When a

defendant "wishes a reviewing court to consider matters outside the

record, a personal restraint petition is the appropriate vehicle for bringing

those matters before the court." State v. McFarland, 127 Wn.2d 322, 338,

899 P.2d 1251 (1995).

When a defendant raises a claim of ineffective assistance of counsel, it
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•

is common for him to present new evidence in the form of declarations

from experienced criminal defense attorneys setting forth their opinions as

to whether the performance of the defendant's trial counsel was consistent

with prevailing professional norms, or, on the other hand, whether trial

counsel's conduct was deficient. In the present PRP, Mockovak has

presented additional facts outside the record in support of the IAC claim

that he raised on direct appeal. As the petitioner did in In re Brett, 142

Wn.2d 868, 878-880, 16 P.3d 601 (2001), Mockovak has presented the

expert opinion of an experienced criminal litigator.

Attorney Ford supports Mockovak's claim that his trial counsel

rendered ineffective assistance when he proposed a jury instruction, which

the trial court gave, that erroneously increased Mockovak's burden of

proving the defense of entrapment, thus making it exceptionally hard for

Mockovak to prove this defense. Ford begins with the straightforward

proposition that any competent lawyer "handling a criminal case involving

an entrapment defense, should be familiar with the language of the

governing statute, RCW 9A.16.070, and the case law interpreting it."

Decl. Ford, ^|6.1. Ford then notes that any competent lawyer would

realize that the WPIC instruction on entrapment, which Mockovak's trial

counsel proposed, conflicts with the statute because it requires more than

the statute requires to prove the defense:
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Any lawyer familiar with that statutory language who read or
copied WPIC 18.05 should recognize that the WPIC contains an
additional sentence that is not in the statute: a sentence reading
"The use of a reasonable amount of persuasion to overcome
reluctance does not constitute entrapment." This language
obviously is not part of the statute.

Decl. Ford,*\ 6.1 (emphasis added).

Further, Ford also opines that the additional language contained in the

WPIC instruction is very prejudicial to the defense, and that competent

counsel would not have proposed it:

It effectively imposes an additional burden on the defendant that is
not contained in the governing statute, a burden of proving that the
amount of persuasion used was more than "reasonable." The
WPIC language is therefore inherently disadvantageous to the
defendant.

Because of that disadvantage, / do not believe that a lawyer
practicing in a manner consistent with prevailing professional
norms in the State of Washington would affirmatively propose
the WPIC language, and there could be no sound strategic
reason to do so.

Decl. Ford, %6.1 (emphasis added).

Although Robinson was lead defense counsel, Joseph Campagna "was

primarily responsible for doing the initial legal research on the defense of

entrapment and the initial preparation of the defendant's proposed jury

instructions." Decl. Campagna, ^4. Campagna acknowledges that he is

the one who "prepared the defense proposed jury instruction on

entrapment which the trial judge ultimately gave to thejury." Id., f 5.

Campagna further acknowledges that he used WPIC 18.05, the model
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jury instruction on entrapment, which contains the sentence stating that

"use of a reasonable amount of persuasion to overcome reluctance does

not constitute entrapment." Id. He admits that in the course of his

research he read the opinion in State v. Keller, 30 Wn. App. 644, 637 P.2d

985 (1981). Id., Tj 8. He agrees that he highlighted a passage in the Keller

opinion which states that the amount of persuasion used by police "is

relevant only if it is contended the [police] conduct violated due process"

(as opposed to contending that the defendant was entrapped). Id.

Campagna agrees with Ford that the language of the entrapment statute,

RCW 9A.16.070(1), "makes no mention whatsoever of any requirement

that the defendant prove that the police or their agents used more than a

reasonable amount of persuasion to overcome the defendant's reluctance

to commit the crime." Id., f 7.

Campagna admits that he "was not aware that there was an argument

that" the sentence in WPIC 18.05 referring to a reasonable amount of

persuasion "should not have been included in the instruction." Id., ^ 5.

He also admits that he never alerted either of his co-counsel that such an

argument could be made, and he agrees with attorney Ford that there was

no sound strategic reason for failing to make this argument:

I did not discuss with Ms. Tvedt or Mr. Robinson the

appropriateness of the "reasonable amount of persuasion" language
in our entrapment instruction. There was no strategic or tactical
reason for not discussing the appropriateness of this sentence.
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There was no strategic or tactical reason for offering an
entrapment instruction that contained the "reasonable amount of
persuasion" language from WPIC 18.05, and no strategic reason
for failing to challenge the inclusion of the language in the
instruction that was presented to the jury.

Decl. Campagna, Iffl 15-16 (emphasis added).

Attorney Robinson has also endorsed attorney Campagna's assessment

of this issue. He states simply:

I have read the declaration of Joseph Campagna dated April 23,
2012. / agree with the statements made by Mr. Campagna
regarding the WPIC pattern instruction on entrapment, which we
proposed to the trial judge, and which the trial judge gave.

Decl. Robinson, 14 (emphasis added). Robinson further acknowledges

that although researching the defense of entrapment was a task delegated

to Campagna, "I was lead counsel and therefore it was ultimately my

responsibility to see to it that we proposed correct jury instructions and

that we objectedto erroneous jury instructions." Decl. Robinson, If 5.

In sum, attorneys Ford, Campagna, and Robinson all agree that the

WPIC instruction defining entrapment, which defense counsel proposed,

differed from the statutory definition of entrapment; in addition there was

case law support for the argument that the "reasonable amount of

persuasion" sentence should not be included in any entrapment

instruction; this sentence was inherently prejudicial to the defendant; and

there was no sound strategic reason for failing to make the argument that
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this sentence should be omitted from the entrapment instruction to be

i • 69given to the jury.

As Ford points out, there was no downside to making the argument,

and "basic research" that any competent attorney would do would have

revealed the existence of the argument:

The basic research any lawyer handling an entrapment case
would do would show that there is a plausible argument that the
added WPIC language misstates the law. It deviates from the
statutory language; it is rooted in case law that predates the 1976
revision of the criminal code; it significantly alters what the statute
says the defendant is required to prove and effectively adds another
element to the affirmative defense.

/ can conceive ofno sound strategic reason a lawyer representing
Dr. Mockovak could have elected to propose an instruction using
this WPIC language, thereby waiving any objection to its
deviation from its statutory language. Nothing in the records I
have reviewed suggests that there was any possibility that the
prosecution would have submitted, or the court would have given,
an instruction on entrapment less favorable to the defense than
WPIC 18.05. Submission of the WPIC language therefore gained
Dr. Mockovak no advantage and deprived him of the opportunity
to challenge the statutory language on appeal.

69 It is important to realize that even if this Court concludes that it is not necessarily error
to give WPIC 18.05 with the "reasonable amount of persuasion" language, Mockovak
still shows prejudice which meets the Strickland test if there is a reasonable probability
that the trial court would have given a modified WPIC instruction if Mockovak's trial
attorneys had asked for one. Even if this Court decides that a trial judge is not required
to give a modified WPIC instruction, a trial court still has the discretion to give a
modified WPIC instruction so long as it accurately states the law. Clearly there is a
reasonable probability that any trial judge who compared theentrapment statute to WPIC
18.05 would have exercised his or her discretion to grant a defense request to give a
modified WPIC instruction. And such an exercise of discretion would be even more
likely if the Keller decision is brought to thetrial judge's attention.

70 Ford goes on to offer the opinion that if this Court concludes that the WPIC instruction
is flawed and that it is error to give it, then Petitioner would be prejudiced by his trial
counsel's proposal of that flawed instruction if this court were to conclude that the error
could not be reviewed on direct appeal." Decl. Ford, 16.3.1. See State v. Kyllo, 166
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Decl. Ford, ^6.2.2,6.2.3 (emphasis added).

b. The Failure To Submit An Entrapment Instruction Without

The "Reasonable Amount Of Persuasion" Language Was

Prejudicial Because There Is A Reasonable Probability That If

That Had Been Done, The Trial Court Would Have Given An

Instruction Without This Language, And A Reasonable

Probability That The Jury Would Not Have Convicted

Mockovak.

Since trial counsel and attorney Ford agree that there was no sound

strategic reason for failing to make the argument that the instruction on

entrapment should not include the "reasonable amount of persuasion"

language, the sole remaining issue is whether the prejudice prong of the

Strickland test has been met.

Ford has concluded that such a showing of prejudice has been made:

Based on the legal research and arguments on this issue in the
parties' Briefs, in my opinion there is at least a reasonable
possibility that an appellate court could find the added WPIC
language is erroneous, either generally or as applied to Dr.
Mockovak's case. If the court were to so conclude, Dr. Mockovak
would be prejudiced by his trial counsel's affirmative submission
of this WPIC language if it were held to be a meritorious appellate
argument.

Based on the descriptions of the evidence and arguments of
counsel in the Appellant's and Respondent's Briefs in Dr.
Mockovak's case, the closing arguments of the defense and
prosecution at trial, the verdict acquitting Dr. Mockovak of the
charge of solicitation to murder Mr. Klock, and the juror

Wn.2d 856, 861, 215 P.3d 177 (2009). Accord State v. Aho, 137 Wn.2d 736, 745, 975
P.2d 512 (1999); State v. Rodriguez, 121 Wn. App. 180, 183-84, 87 P.3d 1201 (2004).
See BriefofAppellant, at pp. 72-79 in the direct appeal, COA No. 66924-9-1.

-79-

MOC003 PRP nb203h201r 2012-10-04



interviews described in the Declaration of David Snyder attached
to the Defense Sentencing memorandum in Dr. Mockovak's case,
in my opinion there is a reasonable probability that an
instruction that adhered to the statutory language would have
produced a different verdict.

Decl. Ford, ]fl[ 6.3.1, 6.3.2 (emphasis added).

c. Trial Counsel's Failure To Object To The Prosecutor's Closing

Argument, Which Misstated the Elements Of The Entrapment

Defense, Also Constituted Ineffective Assistance of Counsel.

The inclusion of the "reasonable amount of persuasion" language was

what impelled the trial prosecutor to argue to the jury that there were

"three" elements to be proved by the defendant before the jury could

acquit on entrapment grounds. Had this language been omitted, the

prosecutor would have had no basis for such an argument. Thus, not only

would the jury instruction on the entrapment defense have been different,

but the closing argument of the prosecutor would also have been markedly

different. Because trial counsel did not understand the elements of the

defense of entrapment, he failed to object to the prosecutor's improper and

prejudicial closing argument. As a result, the jury erroneously was told

that Petitioner had to prove a third element of entrapment, when in fact no

such third element of the entrapment defense exists.

For these reasons, and for the reasons advanced in Mockovak's direct

appeal briefing on this issue, Petitioner asks this Court to find that he

received ineffective assistance of counsel and to order a new trial.
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INDEPENDENT CONSTITUTIONAL VIOLATIONS

CAUSED BY LAW ENFORCEMENT'S DELIBERATE

VIOLATION OF THE WASHINGTON PRIVACY ACT.

In Argument Section 1, Petitioner explained how he was denied his

Sixth Amendment right to effective representation of counsel by his trial

counsel's failure to move to suppress his private conversations which were

illegally recorded by law enforcement in violation of the Washington

Privacy Act. The legal basis for this claim (GR, No. 1) is premised on the

argument that the conduct of Petitioner's trial attorney was deficient and

prejudicial.

The same facts which provide the basis for this Sixth Amendment IAC

claim also provide a basis for three additional constitutional claims

involving (i) the due process clauses of the state and federal constitutions;

(ii) article I, § 7 of the Washington Constitution, and (iii) the Tenth

Amendment. (GR, Nos. 3, 4, & 5). The legal focus of these three claims

is on the conduct of the law enforcement officials, not on the conduct of

Petitioner's trial attorney. For purposes of these three claims, this Court's

analysis will focus on the contentions that law enforcement (i) acted in bad

faith, and engaged in outrageous governmental conduct when it

deliberately committed a criminal offense under state law and then

invoked the jurisdiction of a Washington State court; (ii) invaded

Petitioner's private affairs without authority of law; and (iii) invaded the
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powers reserved to the states under our federal system of government.

In the event that this Court agrees with Petitioner on his IAC claim

(GR, No. 1), it will not be necessary for the Court to address these three

alternate claims for relief.

3. IN ORDER TO COLLECT INCRIMINATING EVIDENCE, A
STATE OFFICER AND A FEDERAL OFFICER, WORKING
TOGETHER AS PARTNERS, SOUGHT AND OBTAINED
"PERMISSION" TO DELIBERATELY COMMIT A CRIME.

THEIR EXCUSE WAS THAT THEY INTENDED TO BRING

CHARGES IN FEDERAL COURT, AND ALTHOUGH
THEIR ACT WAS A CRIME UNDER STATE LAW, IT WAS
NOT A CRIME UNDER FEDERAL LAW. THIS IS BAD

FAITH CONDUCT WHICH VIOLATED THE DUE

PROCESS CLAUSE OF THE STATE AND FEDERAL

CONSTITUTIONS.

a. Detective Carver And Agent Carr Consciously Sought And

Obtained "Permission" To Commit The Criminal Offense

Defined By RCW 9.73.030.

There is no room for any factual dispute as to what the task force

officers did in this case, or what motivated them to do it. Documentary

evidence written in their own hands convicts them of trying to have it both

ways. They sought and obtained permission from federal authorities to

engage in "otherwise illegal activity" by deliberately violating

Washington State's two-party consent Privacy Act, and they forthrightly

told their superiors that their reason for doing this was that this course of

action "would be advantageous in gathering the strongest possible

evidence to have the meeting recorded." Trial ExhibitNo. 63, at 4. Three
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months later, after having collected tape recorded evidence, they candidly

admitted that despite the fact that they could bring the case in federal

court, they decided that "due to sentencing guidelines," prosecuting the

case in state court would be "the best course of action." Unclassified FBI

Memorandum, at 5-6 (PRP, Appendix E).

b. Absent A Bad Faith Motive, Law Enforcement Is Free to

Choose The Forum It Wishes To Bring Charges In. But It Is

Bad Faith To Artificially Split A Criminal Case Into An Initial

"Federal Phase" and a Later "State Phase" In Order To First

Violate The State Criminal Law That, If Obeyed, Makes Law

Enforcement's Job Harder, and Then Later In The Same Case

To Eschew Federal Court In Order To Embrace Those State

Court Laws That Make Law Enforcement's Job Easier.

So long as they do not base their decision on an improper criterion

such as race, prosecutors generally have broad discretion to decide

whether, and where, to file criminal charges.

But the freedom to choose the prosecutorial forum is limited by rules

against bad faith conduct. As the federal court said in United States v.

Melendez, 60 F.3d 41, 50 (2nd Cir. 1995), "Unless it can be shown that the

decision to drop state charges and initiate federal prosecution is based on

suspect characteristics of the defendant or is otherwise done in badfaith,

there is no due process violation." Similarly, in United States v. Allen,

954 F.2d 1160, 1165-66 (6th Cir. 1992), the appellate court recognized

that the choice of where to charge the defendant cannot be based upon the

"exercise of a statutory or constitutional right." United States v. Turpin,
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920 F.2d 1377, 1387-88 (8th Cir. 1990), cert, denied, 499 U.S. 953 (1991).

If law enforcement selects the forum by acting in bad faith, with an

improper motive such as a desire to violate a state criminal law - in this

case, the Washington Privacy Act71 - then there is a due process violation.

In this case, the decisions made by the task force officers and the federal

prosecutors were not made in good faith. Instead, they were made on the

basis of a desire to deliberately violate Mockovak's statutory rights under

RCW 9.73.030. Under Washington law, it is a crime to make recordings

of private conversations without the consent of both parties and without

prior judicial authorization, and such tape recordings are inadmissible in

state courts. RCW 9.73.080 and 9.73.050. To avoid these restrictions, the

task force officers decided to "utilize[] federal process for approval of

recorded conversations, per FBI/DOJ guidelines." Unclassified FBI

Memorandum, at p. 5 (PRP, Appendix E). Despite the fact that he was a

state law enforcement officer, Detective Carver participated in explicitly

authorizing the commission of "otherwise illegal activity" - the

commission of a criminal offense under Washington law - because it

would be "advantageous" to have stronger incriminating evidence. This

course of action was specifically blessed by federal prosecutors: "Vince

Lombardi was briefed on this case and investigative plan and he
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concurred with the efforts Exhibit No. 63, at p.4 (Appendix B).

c. Because An Improper Motive Prompted Law Enforcement To

Prosecute In State Court After Deliberately Violating The

State Privacy Act, The Due Process Clause Requires

Suppression Of The Recordings. This Remedy Will Prohibit

Washington State From Benefiting Unfairly From The

Conduct Of Law Enforcement Officers Who Deliberately

Engaged In What They Knew To Be Criminal Conduct Under

Washington State Law.

In the present case, law enforcement officers admit that they

conducted their investigation under federal rules - seeking the permission

of a federal supervisor to deliberately commit a crime - so that they could

gather incriminating evidence in a manner expressly prohibited by

Washington State's two-party consent rule. They further admit that they

initially intended to prosecute the case against Mockovak in federal court,

and that they switched the prosecutorial forum at the last minute because

they realized that there were other Washington State laws that favored the

prosecution and offered them trial and sentencing advantages that they

would not enjoy in federal court.

This case illustrates the point that the only way to preclude law

71 RCW 9.73.080(1) states: "Except as otherwise provided in this chapter, any person
who violates RCW 9.73.030 is guilty of a gross misdemeanor."

72 The law enforcement officers' own words belie any contention that they couldnot have
brought a prosecution in federal court. Agent Carr reported that two federal prosecutors
(Greenberg and Lombardi) agreed with him that there was a federal nexus to support a
criminal prosecution under federal law. Unclassified FBI Memorandum, at 5-6 (PRP,
Appendix E). "However," both prosecutors "felt that due to the sentencing guidelines"
the best course of action was to prosecute in state court. Id.
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enforcement from benefiting from its "otherwise illegal activity" (which

was flatly illegal under Washington law), is to suppress the evidence

which was collected in violation of Washington law. The proper remedy

in this case is to hold the tape recorded evidence inadmissible, reverse

Mockovak's convictions, and remand for a new trial. At that point, the

state and federal prosecutors will be able to decide how next to proceed.

The prosecutors can decide to prosecute this case in federal court - with

all of the tape recordings and with the federal burden of proof rule for

entrapment. If Mockovak is again convicted, then federal sentencing

guidelines will apply. By reversing and ordering a new trial this Court

would be properly returning law enforcement to the place where the case

began, and can once again be pursued.

4. BECAUSE A STATE LAW ENFORCEMENT OFFICER WAS

DEEPLY INVOLVED IN THE ILLEGAL ACTIVITY

WHICH INVADED MOCKOVAK'S PRIVATE AFFAIRS

WITHOUT AUTHORITY OF LAW, THE USE OF THE
ILLEGALLY MADE RECORDINGS VIOLATED ARTICLE

1, § 7 OF THE WASHINGTON CONSTITUTION.

a. In 1960, The Supreme Court Invalidated The Silver Platter

Doctrine Because It Tacitly Encouraged State Officers To

Violate The Federal Constitution.

In a different era, when the Fourth Amendment exclusionary rule did

not apply to unreasonable searches conducted by state law enforcement
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officers, federal prosecutors were permitted to use evidence which had

been illegally seized by state law enforcement officers. So long as no

federal officers were involved in the illegal seizure, federal prosecutors

were allowed to use the evidence because the dirty work had all been done

by state officers who had violated federal law. This practice, of allowing

state officers to hand off the illegally seized evidence to federal officials

who could then present that evidence in federal court, was called the

"silver platter doctrine" in Lustig v. United States, 358 U.S. 74, 79 (1949).

But eventually the silver platter doctrine was repudiated by the

Supreme Court in Elkins v. United States, 364 U.S. 206 (1960). The

Elkins Court recognized that while "[fjree and open cooperation between

state and federal officers is to be commended and encouraged,"

nevertheless "that kind of cooperation is hardly promoted by a rule that

implicitly invites federal officers to withdraw from such association and at

least tacitly to encourage state officers in the disregard ofconstitutionally

protectedfreedom,'" Elkins, 364 U.S. at 221-22 (emphasis added). "If, on

the other hand, it is understood that the fruit of an unlawful search by state

agents will be inadmissible in a federal trial, there can be no inducement to

subterfuge and evasion with respect to federal-state cooperation in

73 This era lasted from the time of Weeks v. United States, 232 U.S. 383 (1914), and
through the era of Wolfv. Colorado, 338 U.S. 25 (1949), until Wolf was overruled by
Mapp v. Ohio, 367 U.S. 643 (1961).
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criminal investigations." Id. at 222.

In addition, Elkins noted "there is another consideration - the

imperative of judicial integrity." Id. Quoting from a prior Justice

Brandeis dissent, the Court embraced his view that "to declare that

government may commit crimes in order to secure the conviction of a

private criminal - would bring terrible retribution. Against that pernicious

doctrine this court should resolutely set its face." Elkins, at 223, quoting

Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J.,

dissenting).74 Holding that the courts of one jurisdiction should not "be

accomplices in the willful disobedience" of the law by officers of another

jurisdiction, the Court overruled the silver platter doctrine, and ended the

practice of allowing federal officers to use state officers to violate the law

for them:

For these reasons we hold that evidence obtained by state officers
during a search which, if conducted by federal officers, would have
violated the defendant's immunity from unreasonable searches and
seizures under the Fourth Amendment, is inadmissible over the
defendant's timely objection in a federal criminal trial.. . .

£/Aww,364U.S.at223.

b. In A "Reverse" Silver Platter Doctrine Case, A State Prosecutor

Seeks To Use Evidence That Was Obtained By A Federal

Officer In Violation Of State Law.

While the federal silver platter doctrine is dead, the "reverse" silver

74 Olmstead itselfwas overruled in Katz v. United States, 389U.S. 347(1967).
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platter doctrine survives to a limited extent. In the Lustig era, the issue

was, "When can federal prosecutors use evidence that was seized in

violation of the federal constitution, but not in violation of state law?" In

the last half century, the "reverse" issue has frequently arisen: "When can

state prosecutors make use of evidence that was seized in violation of a

provision of a state constitution, but not in violation of federal law?"

Relying upon their state constitutions, many states now impose greater

restrictions on law enforcement than those imposed by the federal

constitution. Thus, the issue now frequently arises, if federal agents seize

evidence in violation of state constitutional provisions, but in compliance

with federal law, will the evidence be held admissible in state court

proceedings. Several state courts have recognized and categorically

rejected a "reverse silver platter" doctrine. They hold that if federal

officers fail to comply with state constitutional or statutory requirements,

such evidence is inadmissible in state court trials even though the federal

officers acted in compliance with federal law. Moreover, many of these

States hold that it does not matter whether the federal officers acted alone

and independently, or whether they acted in cooperation with, or at the

request of state law enforcement officers. See, e.g., State v. Torres, 125
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Haw. 382, 262 P.3d 1006 (2011);75 State v. Rodriguez, 317 Or. 27, 854

P.2d 399, 403 (1993);76 State v. Cardenas-Alvarez, 130 N.Mex. 386, 25

77

P.3d 225 (2001). The Washington Supreme Court, however, does not

no

follow such a categorical rule, and takes a more nuanced approach.

75 In Torres federal military officials conducted searches which fully complied with
federal law, but which arguably violated the privacy guarantee of the Hawaii
Constitution. The Hawaii Supreme Court held that if federal officers secured evidence
while acting in violation of the Hawaii Constitution, such evidence had to be excluded,
even if no Hawaii law enforcement officers had any connection to the federal search.
Torres, 125 Hawai'i at 395. This conclusion was premised on three factors: (1) judicial
integrity, (2) individual privacy, and (3) deterrence. Id. at 394. "[U]nlike the
exclusionary rule on the federal level, Hawai'i's exclusionary rule serves not only to
deter illegal police conduct, but to protect the privacy rights of our citizens." Torres, 125
Hawai'i at 396, quoting State v. Kahoonei, 83 Hawai'i 124, 131, 925 P.2d 294 (1996).

Our state supreme court has said the same thing about the Washington Constitution:
"[T]he language of our state constitutional provision constitutes a mandate that the right
to privacy shall not be diminished by the judicial gloss of a selectively applied
exclusionary remedy." State v. White, 97 Wn.2d 92, 110, 640 P.2d 1061 (1982). Accord
State v. Afana, 169 Wn.2d 169, 180, 233 P.3d 879 (2010); State v. Winterstein, 167
Wn.2d 620, 632, 220 P.3d 1226 (2009).

76 There the court held that evidence derived from a search conducted by federal INS
officers had to be suppressed because it did not comply with the Oregon Constitution: "It
does not matter where that evidence was obtained (in-state or out-of-state), or what
governmental entity (local, state, federal, or out-of-state) obtained it; the constitutionally
significant fact is that the Oregon government seeks to use the evidence in an Oregon
criminal prosecution. Where this is true, the Oregon constitutional protections apply."

77 There the search was conducted by a federal border patrol agent. Because the search
violated the New Mexico Constitution, the evidence was not admissible in a state trial
and should have been excluded, even though the seizure was lawful under federal law.
See also State v. Camargo, 126 N.H. 766, 498 A.2d 292, 296 (1985) (evidence obtained
by Massachusetts officer not admissible because search violated New Hampshire
constitution).

78 Petitioner recognizes that this Court cannot overrule Washington Supreme Court
precedent, and thus makes no argument in this Court for the adoption of such a
categorical approach. However, Petitioner reserves the right to make that argument to the
Washington Supreme Court, should this case eventually end up in that court.
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c. If A Federal Officer Acts Independently, Without Any

Assistance or Encouragement From Any State Officer, Then

The State Constitution Does Not Apply To Him. But If A State

Officer Is Working With The Federal Officer, Then The

Restrictions Imposed By The State Constitution Do Apply To

Him, And Evidence Seized In Violation Of The State

Constitution Will Not Be Admitted In State Court Trials.

As noted previously, under RCW 9.73.030 and .050, when federal

agents operating in Washington State violate the Privacy Act, the evidence

they gather must be suppressed, even though no Washington law

enforcement officer had anything to do with the statutory violation:

fSJince the federal agents failed to comply with the state statutory
requirement ofobtaining judicial approval prior to intercepting or
recording private telephone communications or private
conversations with the consent of only one of the parties to the
conversation (RCW 9.73.030), the tape recordings are
inadmissible in these state court proceedings. RCW 9.73.050.

Williams, 94 Wn.2d at 541 (emphasis added).79

In this case, it is undisputed that the federal agents violated the Privacy

Act. Indeed, they deliberately violated it, seeking the permission of a

supervising federal agent to engage in "otherwise illegal activity."

Therefore, if Petitioner's trial attorney had simply made a motion to

suppress under that statute, the evidence would have been suppressed for

violation of the Privacy Act.

In addition to the statutory basis for suppression, the admission of the

recordings also violated the state constitutional guarantee of privacy
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protected by article I, § 7 in this case. But when the issue is whether

evidence gathered in violation of a state constitutional provision is

admissible in state court, the Washington Supreme Court has held that the

critical factor is whether any state officer participated in, encouraged,

requested, or assisted any federal officer in an evidentiary seizure which

violated a provision of the state constitution. In this case, Petitioner easily

satisfies that additional requirement to prove a constitutional violation,

because it is undisputed that a state officer - Carver - was fully involved

in the warrantless recording of private conversation.

This requirement is set forth in In re Restraint of Teddington, 116

Wn.2d 761, 808 P.2d 156 (1991). In that case, federal military officers

seized evidence in a manner that arguably violated Washington

Constitution, art. I, § 7. The Teddington Court approved of the prior

decision in State v. Gwinner, 59 Wn. App. 119, 796 P.2d 728 (1990),

which held "that evidence which is independently and lawfully obtained

by federal officers acting pursuant to federal law may be transferred to

state authorities for use in a Washington State criminal proceeding." 116

Wn.2d at 772-73 (italics added). However, the Teddington Court stressed

that there was "an important caveat" to this rule. Id. at 774: "[T]he federal

officer must not have been acting as an agent for the state at the time the

79 See pp. 55-57, infra.
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officer acquired the evidence." Id. Relying on its earlier decision in State

v. Bradley, 105 Wn.2d 761, 808 P.2d 156 (1991), the Court noted that

ordinarily - absent participation by state officers - state constitutional

provisions did not apply to federal officers. Teddington, 116 Wn.2d at

772. Because there was nothing to suggest that the federal authorities

were acting as agents for the State of Washington, the Teddington Court

found that art. 1, § 7 simply did not apply to the seizure of the evidence in

that case. The Teddington Court expressly noted that a different result

would be compelled if federal agents violated the Washington Privacy

Act. Teddington, 116 Wn.2d at 772, n.16.

In State v. Mezquia, 129 Wn. App. 118, 118 P.3d 378 (2005), this

Court confronted the issue of whether art. I, § 7 applied to the seizure of a

cheek swab taken by a Florida law enforcement official. This Court held

that the evidence was admissible because Washington State officers "did

not act as agents or cooperate or assist the foreign jurisdiction" in seizing

the evidence. Id. at 133. This Court stated the test as follows:

In analyzing the issue of inappropriate assistance and cooperation,
our courts have considered whether there was contact between

Washington officials and the forum state's officers before the
evidence was obtained. Courts have also considered whether there

was evidence of antecedent planning, joint operations, or other
cooperative investigation. See State v. Johnson, 75 Wn. App. 692,
700-01, 879 P.2d 984 (1994) (inappropriate level of cooperation
existed where Washington officers accompanied Drug
Enforcement Administration (DEA) agents to defendant's
property, took aerial photographs at DEA's request and turned
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photographs over to the DEA).

Where the officials of the foreign jurisdiction gathered evidence
independently and then contacted Washington police officers, our
courts have concluded there is not an inappropriate level of
cooperation. . . .

Mezquia, 129 Wn. App. at Iflj 45-46. Similarly, State v. Johnson states:

Division One of this court has indicated that the "silver platter"
doctrine is subject to a "vital significant condition: that the federal
officers acted without the cooperation or assistance of state
officers." Gwinner, 59 Wn. App. at 125, 796 P.2d 728 (quoting
Mollica, 554 A.2d at 1329-30).

Johnson, 75 Wn. App. 692, 699, 879 P.2d 984 (1994).

In this case, Detective Carver, a Seattle Police Detective, fully

participated in what he explicitly recognized was a crime under

Washington state law. Detective Carver signed the admonishment form

which stated that Kultin was authorized to engage in this "otherwise

illegal activity." Trial Exhibit No. 50. Several months later Carver stated

under oath that while he was a Seattle police officer, he was assigned to

work full time with the FBI, and that in connection with the Mockovak

case "[m]y partner in this investigation is [FBI] Agent Carr; we have

worked closely on this investigation, and I am familiar with all the files

and records to this investigation."80 Every single one of the factors

mentioned in Mezquia as an indicator of state participation is present in

80 Carver's Applicationfor Authority toIntercept and Record, at 1-2 (attached to Lobsenz
Declaration, \ 2) (PRP, Appendix C).

94

MOC003 PRP nb203h201 r 2012-10-04



this case: antecedent planning, joint operations, and a cooperative

investigation. Accordingly, the silver platter doctrine does not apply, and

the restrictions imposed by article I, § 7 of the Washington Constitution do

apply to the warrantless recording of Mockovak's private conversation.

d. Mockovak's Private Conversation Was Seized And Recorded

Without Authority Of Law, In Violation of Article I, Section 7.

Therefore, This Evidence Was Improperly Admitted At His

Trial And His Convictions Must be Reversed.

Art. 1, § 7 provides that "No person shall be disturbed in his private

affairs . . . without authority of law." Private affairs are "those privacy

interests which citizens of [Washington] have held, and should be entitled

to hold, safe from governmental trespass." State v. McKinney, 148 Wn.2d

20, 27, 60 P.3d 46 (2002). RCW 9.73.030 specifically states that a

person's private conversation may not be recorded or intercepted without

his consent. Therefore, by definition the statutory right to privacy in one's

conversations that is conferred by the Washington Privacy Act, is part of

every citizen's private affairs which he is constitutionally entitled to hold

safe from government trespass.

When asking whether a citizen has been unconstitutionally disturbed in

his private affairs, a court asks whether there was any "authority of law"

for the intrusion. Authority of law is supplied by a valid warrant or

judicial order. State v. Valdez, 167 Wn.2d 761, 772, 224 P.3d 751 (2009).

It is undisputed that Detective Carver and Agent Carr had no authority
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of law for the first three recordings of Mockovak's private conversation

with Kultin. The whole point of their application to an FBI supervisor for

permission to engage in "otherwise illegal activity" was that they did not

want to apply for any judicial authority to record these conversations.

Therefore, the recordings of Mockovak's conversations with Kultin were

made in violation of article I, § 7 and should never have been admitted

into evidence at Mockovak's trial. Due to this constitutional error,

Petitioner's convictions should be reversed.

5. BY AUTHORIZING THE VIOLATION OF WASHINGTON

CRIMINAL LAW, THE FBI SUPERVISORS OF
DETECTIVE CARVER AND AGENT CARR VIOLATED

THE TENTH AMENDMENT.

The federal government has no general power to repeal state criminal

laws, or to license anyone to go and violate them. Nevertheless, that is

exactly what the FBI officials did in this case.

a. Promulgation of the Criminal Law Is The Primary Role of

State Governments.

The Tenth Amendment provides: "The powers not delegated to the

United States by the Constitution, nor prohibited by it to the States, are

reserved to the States respectively, or to the people." The core power to

make and enforce the criminal law is traditionally reserved to the states.

"Under our constitutional system, the primary responsibility for defining

crimes against state law, fixing punishments for the commission of these
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crimes, and establishing procedures for criminal trials rests with the

States." Payne v. Tennessee, 501 U.S. 808, 824 (1991).81

b. Not Even The President Can Dictate To The States How They

Must Go About Enforcing Their Own Criminal Laws.

In Medellin v. Texas, 552 U.S. 491, (2008), the Court rejected the

federal government's contention that the President of the United States,

acting pursuant to his power to negotiate treaties, could compel the states

to change their laws for the prosecution of criminal offenses and require

them to allow criminal defendants to litigate claims that their confessions

were elicited in violation of the provisions of an international treaty:

Indeed, the Government has not identified a single instance in
which the President has attempted (or Congress has acquiesced in)
a Presidential directive issued to state courts, much less one that
reaches deep into the heart of the State's police powers and
compels state courts to reopen final criminal judgments and set
aside neutrally applicable state laws.

Medellin, 552 U.S. at 532. Brushing aside the Government's citation to

prior cases that held that the President had broad powers in the field of

foreign affairs, the Court said that "none of [those cases] remotely

involved transforming an international obligation into domestic law and

thereby displacing state law." Id. at 528.

If the President has no such power, then certainly neither does the

81 Accord United States v. Lopez, 514 U.S. 549, 561 n.3, (1995) ("Under our federal
system, the States possess primary authority for defining and enforcing the criminal

-97

MOC003 PRP nb203h201 r 2012-10-04



Deputy Agent in Charge of the Seattle FBI Office. Even when acting as a

supervisor, this federal officer lacks the authority to grant others

permission to violate a Washington criminal statute, RCW 9.73.080,

which makes it a gross misdemeanor to record private conversation

without either the consent of all parties or without prior judicial approval.

By authorizing federal officers to violate a state criminal law, the FBI

sought to deny Petitioner, a citizen of Washington State, the protection of

a duly enacted Washington criminal law. This is a paradigmatic violation

of the Tenth Amendment. The proper remedy for this violation is to

implement the exclusion sanction of RCW 9.73.050, to reverse

Mockovak's convictions, and to remand for a new trial at which the

recordings will not be admissible in any state court proceeding.

6. PETITIONER WAS DENIED HIS SIXTH AMENDMENT

RIGHT TO EFFECTIVE REPRESENTATION OF COUNSEL

BY HIS ATTORNEY'S FAILURE TO PRESENT EVIDENCE

OF MOCKOVAK'S "LEARNED HELPLESSNESS" AND

SUGGESTIBILITY, CAUSED BY PROLONGED
CHILDHOOD SEXUAL ABUSE, WHICH MADE HIM FAR
MORE VULNERABLE TO ENTRAPMENT.

a. Mockovak's Counsel Knew That Mockovak Had Been Raped

And Abused Repeatedly For Many Years By His Uncle.

Jeffery Robinson, Mockovak's trial counsel, was well aware of the fact

that Mockovak was the victim of many years of ongoing childhood sexual

law.") (internal quotation marks omitted); Brecht v. Abrahamson, 507 U.S. 619, 635
(1993) (same); Engle v. Isaac, 456 U.S. 107, 128 (1982) (same).
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abuse. Robinson specifically argued that this fact should be taken into

account at sentencing. The sentencing memorandum that he submitted to

the trial judge contained a detailed discussion of the abuse perpetrated

against Michael Mockovak and against his three brothers, Paul, Eric and

Neil, by their maternal uncle Bruce Vikre:

Unbeknownst to [Mockovak's mother and father], when Bruce
Vikre visited the family, he would sneak into the boys['] bedroom
at night and sexually assault all four brothers who shared a room.
The abuse started when Michael was no older than eight and in the
third grade, and it may have started before that. Michael's
memory of the beginning of the abuse is not clear.

The sexual abuse continued for at least ten years until he graduated
from high school, and only stopped when Michael moved away to
attend college. Michael remembers period where he
unsuccessfully tried physical resistance. Although the four
brothers all knew the abuse was occurring, they never spoke of it,
in fear of retaliation by their uncle. As Paul [Mockovak] states in
his letter to the court:

My uncle Bruce, on my mother's side of the family, began to
abuse the boys when we were living in Madison, WI and I was
7 or 8 years old. I don't have many memories as a child and I
have often felt that the abuse may have begun before that. The
sexual abuse of me went on 10 years until I was 16 and
affected my life in many ways. There were well over 100
incidences just with me. This combined with the fact that my
father was also very angry and took out his rage on the
children. There was always the threat of being yelled at or hit.
None of us kids ever knew what it was going to be like when
we got home from school. We were all living in a constant
state of fear and never really fit in or felt safe growing up.
Denial of what was happening and shutting out the feeling was
the only mechanism that I had at the time. It is what we all did
as children in order to survive, because it truly felt as though it
was a constant life and death situation.
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CP 676. The sentencing memorandum continued:

As the oldest sibling, Michael Mockovak has long felt shame and
guilt for failing to stop or disclose the abuse that was occurring to
him and his siblings. Michael's friend of three decades, John
Gonsiorek, wrote, "Michael has never told me the full story of the
abuse. I believe this is because it always remained a source of
serious discomfort for him. I do know from his report that he was
the first to be abused, and that he sometimes has blamed himself,
feeling that if he had come forward, perhaps his other siblings
would not have been abused. Letter of John Gonsiorek, Exhibit B.

CP 676.

Robinson's sentencing memorandum explained that the uncle's sexual

abuse of the Mockovak boys was eventually disclosed by Paul Mockovak

to the boys' parents, then to a therapist, and eventually to a social worker

who reported the uncle to law enforcement. CP 677. The uncle was

arrested and charged with Criminal Sexual Conduct in the First Degree.

CP 677. The uncle plead guilty in 1977. CP 677.

When Minnesota investigated the uncle's conduct, they interviewed

the three youngest boys, Paul, Eric, and Neil. Michael by that time was no

longer living in the family home. The three brothers provided detailed

accounts of the abuse to the Minnesota authorities. Paul, for example, was

17 when he gave his handwritten statement in which he described the

abuse. This is an excerpt from Paul's account:

Soon after, during our full sexual contacts over the years, we
would masturbate one another to ejaculation, the next step was,
with his guidance, was fellatio (Blowjobs) for each other - until
ejaculation. Then again with his guidance, we committed anal

-100

MOC003 PRPnb203h201r2012-10-04



sodomy upon each other with the use of hand lotion as lubrication.
I recall doing this to him only twice - ejaculating once. I recall
him doing this to me several times. He would ejaculate each time.

The above sexual acts between my Uncle Bruce and me took place
between the summer of 1974 and the spring of 1976 ....

Second Decl. oflobsenz, \ 8 (Appendix B).

The two youngest brothers, Eric and Neil, were 14 and 12 when they

gave their statements to law enforcement. They also described similar

abuse, including anal rape, in graphic language. Id. Neil explained that

these sex acts would occur "[j]ust about every night." Id.

By the time the uncle's abuse came to light, Michael Mockovak had

already left the family home and he was attending college. Thus, he was

not contacted by police to give a statement regarding the abuse perpetrated

against him. CP 677. Law enforcement chose to simply charge the uncle

with two counts of Criminal Sexual Conduct, one for Eric and one for

Neil. Second Decl. Lobsenz, Appendices A & B. Although police choose

not to seek to interview Michael Mockovak, they did interview the uncle,

and although he minimized the extent of his sexual abuse of Michael, he

did admit to it. The follow-up report of Detective Thomas Grega, dated

May 10, 1977, states in part that when he was interviewed at his place of

employment, "Bruce [Vikre] also stated he had sexual activity with

Michael Mockovak. This started when Michael was approximately 13
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years old and continued until Michael was approximately 16 years old."

Second Decl. Lobsenz, Appendix C.

While away at college, Michael Mockovak attempted to get treatment

from a therapist there, but that therapist exploited his vulnerability and

also sexually assaulted him. CP 677-78. Due to that additional assault,

Mockovak never again sought out any professional help for the effects of

the years of childhood sexual abuse he had experienced.

Attorney Robinson did seek out and obtain the expert opinion of Jon

R. Conte, Ph.D., regarding the long-term adverse effects of being a victim

of childhood sexual abuse. In his sentencing memorandum, Robinson told

the sentencing judge that Conte had advised him that the ramifications of

childhood sexual abuse continue into adulthood:

Taken as a corpus of research and other evidence, there is simply
no question that sexual assault can be a profoundly negative
experience for the victim with significant immediate and long term
impact on virtually every aspect of life.

CP 681 (quoting "Disclosure of Dr. Conte" attached to the sentencing

memorandum as Exhibit D). Robinson also cited the sentencing judge to a

reported opinion (later withdrawn) which recognizes the devastating long-

term effects of childhood sexual abuse. CP 683.

But despite the fact that Robinson knew about Mockovak's childhood

sexual abuse, and knew that such abuse has devastating long term adverse
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effects on the victim which carry over into adulthood, Robinson never

presented any evidence of the childhood sexual abuse to Mockovak's jury.

b. Two Of The Long-Lasting Adverse Psychological Effects

Caused By Being The Victim Of Childhood Sexual Abuse Are

"Learned Helplessness" And Suggestibility.

"In almost every case of child sexual abuse, the abuser is older, more

powerful, and uses either seductive or coercive techniques to assure the

child acquiesces to the abuse and refrains from reporting the assaults."

Decl. William Foote, Ph.D., \ 4. "These techniques effectively make the

child helpless to avoid the abusive situation, and helpless to escape it once

it starts. When this happens over and over again, the child learns to be

helpless . . . ." Id. "This phenomenon has been termed 'learned

helplessness' (Peterson & Seligman, 1983)." Id.

"Learned helplessness" becomes part of the child's personality. Id.,

If 5. Research shows that it makes the victim significantly more prone to

subsequent victimization. Id., t1f 5, 6. One study of child sex abuse

victims shows they exhibit higher levels of learned helplessness than

82 That term was coined by the American psychologist Martin Seligman and grew out of
his research conducted at the University of Pennsylvania in 1967. Seligman accidentally
discovered that the conditioning of an animal repeatedly exposed to a painful stimulus
that it cannot escape leads to the development of learned passive behavior. Eventually
the animal will stop trying to avoid the painful behavior and will act as if it is utterly
helpless to change the situation. But when opportunities are then presented to escape the
painful stimulus, this learned helplessness prevents the animal from taking any action to
escape. Thus the animal develops a coping mechanism for dealing with discomfort by
not expending any energy getting worked up about the painful stimulus.
http://en.wikipedia.org/wiki/Learned helplessness.
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would be expected in a normal population. Id., If 7. "[Hjaving 'learned'

as a child that there is no escape from sexual abuse, adult victims, who

may actually have the wherewithal to escape the situation, continue to

apply the lesson to other types of victimization." Id., %7. Therefore, adult

survivors of childhood sexual abuse find it much harder to be assertive in

their relationships with other adults. Id. Research shows that they are

more susceptible to suggestion and influence by others. Id., \%.

c. An Adult Who Was Sexually Abused As A Child Is More

Vulnerable To Entrapment.

In later adult life, a sexually abused child is more likely to become a

victim of entrapment, because the childhood abuse predisposes him to

meet both prongs of the statutory definition (in RCW 9A.16.070) of

entrapment:

For the first leg of the test, a history of child sexual abuse
resulting in a pattern of learned helplessness would especially
predispose a man to respond passively to someone else
originating the idea of a crime. Learned helplessness essentially
produces passivity. The research done with victims of domestic
violence (e.g., Bargai, Ben-Shakhar & Shalev, 2007); Walker &
Browne, 1985) indicates that the impact of learned helplessness is
to keep a person who is being victimized in that situation, even
when the situation becomes life-threatening. It is this very
passivity that would cause a man to stay in a situation in which
he is being importuned to commit a crime he might not otherwise
commit. It is the learned helplessness which would prevent a man
from leaving a situation which he found counter to his own values
and desires.

The second leg of the test, which focuses on the inducement of
defendants to commit crimes they might not otherwise commit
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relates to the psychological process of suggestibility (Gudjonsson
et al., 2007; Gudjonsson et al., 2008). Suspects' suggestibility has
been implicated as a factor in false confessions (Kassin et al.,
2010). In the context of custodial interrogations, suspects who
falsely confess not only agree to facts which they know[] are
untrue, but may even actively enter into the process of writing
falsely inculpatory statements. In the same way, the heightened
suggestibility of child sexual abuse survivors would cause them
to actively engage in criminal activity that they might not
otherwise do. This is especially true in the context of repeated
contacts with a highly influential individual who is suggesting the
offense.

Decl. Foote, ^ 10-11 (emphasis added).

Thus, because of their "learned helplessness" and their suggestibility,

an adult who was a victim of childhood sexual abuse is likely to be

significantly more prone to being a victim of entrapment.

d. Mockovak's Attorney Made No Attempt To Present Evidence

Of Mockovak's Childhood Sexual Abuse To The Jury, And To

Explain Why The Abuse Made Him Exceptionally Vulnerable

To Entrapment.

In the present case, Robinson was aware of the fact that Mockovak felt

pressured to go ahead and approve use of the "Russian Mafia" that Kultin

had contacted regarding the killing of Dr. King, because Kultin's remarks

made Mockovak afraid that the Russian Mafia would "come after your

family," and although they "probably won't kill us, they'll fucking, you

know . . ." if he didn't go through with the plan to hire them to kill King.
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Tr. 8/11/09 at 61; Tr. 11/6/09 at 86.83 Indeed, Robinson specifically

argued to the trial judge that the conduct of informant Kultin was

outrageous, precisely because he made such a threat regarding what would

happen to Mockovak if he didn't go ahead with the plan.

Despite the fact that trial counsel knew that evidence of a diminished

capacity to resist entrapment was available, Mockovak's attorney never

attempted to present this evidence to the jury. Thus, the jurors - the

people who were deciding the merits of the entrapment defense - never

heard anything at all about Mockovak's childhood sexual abuse, or about

its long-term effects.

e. Defense Counsel Mistakenly Believed That Under Washington

State Law, In Order To Assert The Defense Of Entrapment

The Defendant Had To Admit That He Committed The

Offense, And That Mockovak Could Not Simultaneously

Present Both A Diminished Capacity And An Entrapment

Defense.

The inevitable question thus arises: Why didn't trial counsel present

such evidence to the jury? The answer is twofold. First, Mockovak's

attorneys mistakenly believed that it was not possible to present an

entrapment defense and a mental illness defense at the same time.

Robinson thought that in order to present an entrapment defense, the

defendant had to admit that he committed the offense. We know this

83 Kultin also told Mockovak that if a person falsely claimed to know a Russian Mafia
boss when he did not really know him, the boss would come after his family. Tr. 8/11/09,
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because attorney Robinson said this to Judge Robinson in the course of his

argument in support of his motion for dismissal of the state court

proceedings:

In the state of Washington, Dr. Mockovak has to admit to the
offense before he can even plead the defense of entrapment.

RP 12/6/10, at 15,//. 10-12.

Robinson's co-counsel Colette Tvedt also was under the mistaken

impression that Mockovak could not present two defenses at the same

time; she told attorney Ronald Marmer that Mockovak had to choose

between the defenses of diminished capacity and entrapment.

[S]he told me that we had to pick between the defenses of
entrapment and diminished capacity. She said it was an "either/or"
proposition and that we could not do both. She said that if we
presented an entrapment defense, we would have to be very careful
not to do anything that would make it appear that we were also
making a diminished capacity argument, because under Washington
law (she said) one cannot simultaneously claim that the crime did
not occur and also present a defense of entrapment. She said if we
presented a diminished capacity defense and argued that Dr.
Mockovak did not have the ability to form the intent necessary to
commit the charged crimes, then we would be prevented from
arguing entrapment as a defense. She said that to assert entrapment
one must admit that the crime was committed ....

Decl. Marmer, *{ 14.

Neither Tvedt nor Robinson said where they got the idea that

Mockovak could not present both entrapment and diminished capacity

defenses. But there was a period of time when Washington case law did

at 61.
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appear to prohibit the assertion of an entrapment defense if the defendant

was denying that he committed the crime. See State v. Matson, 22 Wn.

App. 114, 121, 587 P.2d 540 (1978) (stating that "an instruction on

entrapment is proper only where the defendant has admitted that the crime

took place."). Later cases, however, such as State v. Galisia, 63 Wn. App.

833, 822 P.2d 303 (1992), disapproved of the sweeping language of

Matson, and hold that in order to assert the entrapment defense the

defendant need only admit that he committed the acts which formed the

basis for the criminal charge; but he need not admit that he acted with the

mental state necessary to commit the crime.

Matson failed to distinguish circumstances where a defendant
admits that the activity on which a charge is based took place, from
circumstances where a defendant actually admits to committing the
crime as charged. In fact, earlier cases refer not to the "crime"
charged but to the "act" charged. The distinction between denying
that an event occurred and denying that the event resulted in
criminal liability iscritical .... Matson and Draper]^1 ] thus do not
require a defendant to admit either the crime itself or all of the
elements of the crime before being entitled to an entrapment
instruction.

Galisia, 63 Wn. App. at 836-37. Accord Mathews v. United States, 485

U.S. 58, 62 (1988) ("We hold that even if the defendant denies one or

more of the elements of the crime, he is entitled to an entrapment

instruction whenever there is sufficient evidence from which a reasonable

jury could find entrapment."); State v. Frost, 160 Wn.2d 765, 772, 161
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P.3d361 (2007).

Thus, under Washington law (and federal law) it is permissible to

assert the entrapment defense without admitting that the defendant

committed the crime charged. A defendant may, therefore, simultaneously

assert both that he had a mental illness or defect which affected his ability

to form the mental state necessary to commit the offense, and the defense

of entrapment. Robinson's belief that he would not have been allowed to

do this is clearly wrong, and thus any so-called strategic decision

predicated upon such a belief is objectively unreasonable and constitutes

deficient conduct. Reichenbach, 153 Wn.2d at 130.

f. Attorney Robinson Did Not Understand That Entrapment Was

A Subjective Inquiry.

In addition, Robinson was also operating under a second erroneous

belief. Robinson believed that the entrapment defense was governed by an

objective standard; attorney Tvedt knew better and she correctly

understood that entrapment was a subjective inquiry.

These two conflicting beliefs were manifested in two conversations

with attorney Ronald Marmer. In the first conversation, prior to trial,

attorney Marmer spoke with attorney Tvedt:

During one of our face-to-face meetings when Ms. Tvedt was
discussing the entrapment defense with me, I asked her if
entrapment was a subjective or an objective inquiry. She told me

84 State v. Draper, 10 Wn. App. 802, 521 P.2d 53,rev. denied, 84 Wn.2d 1002 (1974).
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that it was a subjective inquiry. She said that while some states
used an objective test, Washington State used a subjective test.

Decl. Marmer, If 15 (emphasis added).

After the trial ended, Marmer had a conversation with both attorneys:

[A]fter the jury had returned its verdicts, I had a meeting with Mr.
Robinson and Ms. Tvedt to discuss sentencing issues. . . . During
this meeting I referred to the "subjective test" for entrapment. Mr.
Robinson interjected that he did not know where I got the idea
that the test was subjective, and that use of the word
"reasonable" in the standard jury instruction on entrapment
plainly reflected an objective standard. There was a brief pause
and I waited to see whether Ms. Tvedt would either disagree with
Mr. Robinson or else acknowledge that she had previously advised
me that the test was a subjective test. However, she did not say
anything at all... .

Decl. Marmer, ^f 16.

Ms. Tvedt was correct. In Washington the test for entrapment is a

subjective test. "The statute [RCW 9A.16.070] thus constitutes a

restatement of the subjective test of entrapment as applied by both the

federal and Washington state courts." State v. lively, 130 Wn.2d 1, 10,

921 P.2d 1035 (1996). "The subjective test focuses on the issue of

whether the defendant was predisposed to commit the crime." Id., at 10

n.2 (emphasis added). It is not a test of whether a reasonable person would

have been entrapped, as attorney Robinson mistakenly believed.

g. The Failure To Present Evidence Of A Diminished Capacity
To Resist Entrapment Due To "Learned Helplessness" That Is

Created When Children Are Subjected To Sexual Abuse Was

Both Deficient Conduct And Prejudicial.
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In sum, there was no conceivable tactical reason for failing to present

evidence of learned helplessness and Mockovak's experience as a victim

of years of childhood sexual abuse - repeated rape and other forced acts of

depravity by his uncle. Trial counsel mistakenly believed that they had to

choose between entrapment and diminished capacity because they are

Of

supposedly inconsistent. They were wrong. Mathews, 485 U.S. at 66;

Frost, 160Wn.2dat772.86

In this case, the diminished capacity evidence would not have

contradicted the other defense of entrapment. On the contrary, the two

were entirely consistent. The learned helplessness made Mockovak more

vulnerable to entrapment. The failure to present this evidence was

deficient conduct, because no criminal defense attorney would choose to

refrain from presenting evidence which strongly supported the main

defense of entrapment. The attorneys' failure to present the diminished

capacity evidence was based on a mistaken understanding of the law, a

misunderstanding that basic legal research would have revealed.

Given the strength of the entrapment defense which Mockovak's

attorneys did present, the fact that the jury acquitted Mockovak of the

85 "Weare simply not persuaded by the Government's arguments thatwe should make the
availability of an instruction on entrapment where the evidence justifies it subject to a
requirement of consistency to which no other such defense is subject."

86 "[I]t is generally permissible for defendants to argue inconsistent defenses so long as
they are supported by the evidence."
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charge of soliciting Klock's murder, and the fact that several jurors were

of the view that the informant put considerable pressure on Mockovak to

approve the hiring of the (fictional) hit men, it is also clear that had the

diminished capacity evidence been presented, there is a reasonable

probability that the trial would have had a different outcome.

G. CONCLUSION

For the reasons stated above and in the direct appeal, petitioner asks

this Court to vacate his convictions and to direct that Petitioner be released

from all restraint imposed as a result of those convictions.

DATED this S?\ day ofOctober, 2012.

CARNEY BADLEY SPELLMAN, P.S.
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ttorneys for Petitioner
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AFFIRMATION

I, JAMES E. LOBSENZ, hereby affirm that I am counsel for

petitioner, that I have read the foregoing petition, know its contents and I

believe the petition to be true.

DATED this £7Lday of October, 2012.
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VERIFICATION

I declare that I received a copy of the petition prepared by my

attorney and that I consent to the petition being filed on my behalf.

DATED this day of September, 2012.

PmJeJ WMJhJL
Michael E. Mockovak
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NO. lAWb'fi

COURT OF APPEALS

OF THE STATE OF WASHINGTON

DIVISION ONE

In re the Personal Restraint of,

MICHAEL EMERIC

MOCKOVAK,

Petitioner.

DECLARATION OF JAMES E.

LOBSENZ

I, JAMES E. LOBSENZ, do hereby declare under penalty of

perjury under the laws of the State of Washington that the following facts

are true and correct.

1. I have personal knowledge of the facts set forth here.

2. I am petitioner Mockovak's counsel of record in this PRP

proceeding and also in his direct appeal.

3. Petitioner was represented at trial by three attorneys from the law

firm of Schroeter Goldmark & Bender ("SGB"): Jeffery P. Robinson,

Colette Tvedt and Joseph Campagna. I made a request that they provide

me with copies of all of their email correspondence with Petitioner

Mockovak. (Copy attached as Appendix A). They were very cooperative

and agreed to provide me with that correspondence. Ms. Andrea Crabtree,
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a paralegal employed by SGB, sent me a computer disk that contained all

the requested email correspondence which SGB possessed.

4. As Ms. Crabtree sent me an email on May 11, 2012 (copy attached

as Appendix B) in which she said that she will be sending me a disk that

"will contain 148 emails from Joe Campagna's computer and 282 from

my computer. These emails are either to or from Michael Mockovak

(mikemock410@gmail.com). Colette's computer crashed and had to be

replaced so I still need to search her computer. Jeff reports that he doesn't

have any emails left on his machine."

5. I have not been given any explanation as to why Mr. Robinson

"doesn't have any emails left on his machine" and can only assume that

this means that at some point in time these emails were deleted from his

computer.

6. I received the promised computer disk on May 11, 2012.

7. I have reviewed all of the emails on that disk.

8. One of the issues raised in the PRP is whether trial counsel should

have made a motion to suppress the recorded conversations between

Petitioner and the FBI informant Daniel Kultin on the grounds that they

were recorded in violation of Washington's Privacy Act which governs the

recording of private conversations. In his declaration, trial counsel Jeffery

P. Robinson has stated that he considered making such a motion, believed
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he could win it and achieve suppression of the conversations, and that he

made a deliberate tactical decision not to make such a motion. Mr.

Robinson says that petitioner was aware of this decision that he made. But

in his declaration, Dr. Mockovak says he was not aware of this decision,

and that he was not even aware of the fact that a motion to suppress the

recorded conversations was even a possibility.

9. Given the existence of this factual dispute, I searched through all

of the emails supplied to me by the SGB law firm, to see if I could find

any email which made any reference to such a decision made by Mr.

Robinson, or to the possibility of making a motion to suppress based upon

the Washington Privacy Act, RCW 9.73.010 et seq.

10.1 found no such email. None of the emails supplied to me by the

SGB law firm make any reference to the possibility of making a motion to

suppress on this ground. None of the emails make any reference to any

strategic decision being made to forego the making of a motion to

suppress. None of the emails make any reference to any of the following

general subjects: the Washington Privacy Act; the admissibility of

recordings of private conversations in Washington State courts; the

illegality (under Washington State law) of recording private conversations

without prior judicial approval; or the differences between Washington
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State law and federal law on the subject of the admissibility of recorded

conversations.

11. Dr. Mockovak had a laptop computer which he used during the

years 2009-2011 (up until the time he was taken into custody on February

3, 2011 when the jury returned its verdicts finding him guilty of some of

the charges against him). This laptop computer was in the possession of

Dr. Mockovak's friend Mr. Ron Marmer. Mr. Marmer sent me copies of

all of the emails between Dr. Mockovak and any members of the SGB law

firm which were on that laptop. I searched through all of those emails as

well.

12. As with the emails I obtained from the SGB firm, I searched

through all of the emails that were on Dr. Mockovak's computerto see if I

could find any email which made any reference to such a decision made

by Mr. Robinson, or to the possibility of making a motion to suppress

based upon the Washington Privacy Act. Again, I found no such email.

13. None of the emails between Dr. Mockovak and SGB personnel,

which were obtained from Dr. Mockovak's laptop computer, make any

reference to the possibility of making a motion to suppress the recorded

private conversations between Dr. Mockovak and the FBI informant

Daniel Kultin. None of these emails make any reference to any strategic

decision being made by Mr. Robinson to forego the making of such a
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motion to suppress. None of these emails make any reference to any of

the following general subjects: the Washington Privacy Act; the

admissibility of recordings of private conversations in Washington State

courts; the illegality (under Washington State law) of recording private

conversations without prior judicial approval; or the differences between

Washington State law and federal law on the subject of the admissibility

of recorded conversations.

14.1 also asked the attorneys at SGB to provide me with their legal

research files and Ms. Crabtree provided me with a computer disk which

contained those materials. I searched this disk to see if there was any legal

research done on the general subject of the Washington Privacy Act. I

found that there was nothing in the legal research file on this subject.

There were no cases on this subject, no copies of any of the statutes which

comprise the Washington Privacy Act, no memoranda analyzing or

discussing the possibility of making any motion to suppress pursuant to

the Act, and no attorney notes on any of these subjects.

15. However, I did find a few emails that made reference to the

general question of whether or not Dr. Mockovak would be better off if

the case against him were tried in federal court, rather than in state court.

16. For example, I found an email dated November 20, 2010, sent by

Dr. Mockovak to all three of his SGB attorneys, in which he commented
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on the draft of the defense motion to dismiss which his attorneys were

about to file in state court. That motion, which was eventually argued to

Judge Palmer Robinson on December 1, 2010, complained about the

federal government's refusal to provide requested records needed by the

defense. In that motion the SGB attorneys argued that if the federal

authorities did not provide the discovery materials which the defense had

requested, that Judge Robinson should enter an order dismissing the

charges pending in state court, which would leave law enforcement with

the option of seeking an indictment and charging Dr. Mockovak in federal

court. In his November 20, 2010 email (copy attached as Appendix C),

Dr. Mockovak told his attorneys that he liked the draft of the defense

motion and he complimented them on the clarity of the brief.

17.1 also found an email from Dr. Mockovak to attorneys Campagna

and Tvedt, dated November 22, 2010 (attached as Appendix D). In that

email, Dr. Mockovak asks questions regarding what will happen if the

state court judge grants their motion to dismiss when it is argued. (It was

originally scheduled to be argued on December 1 but the argument was

later rescheduled to December 6th). This email shows that Dr. Mockovak

clearly understood that if the motion was granted, he would be charged in

federal court, and he wondered what kind of bail conditions might be set

by the federal court. That email states in part:
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I have a couple of questions which assume that we receive
a favorable outcome on Dec. 1.

The hearing starts at 1:30. If we win and I am arrested
again, will I likely spend another night in jail? Longer?

In the event I am arrested by the Feds, I assume there
would be a bail hearing in Federal Court. I would [sic] bail
conditions to change . . .

Email ofNovember 22, 2010 (Appendix D).

18. On December 6, 2010, Dr. Mockovak sent an email to one of his

civil attorneys, and sent a copy of it to SGB attorney Joe Campagna. This

email (copy attached as Appendix E) describes what happened on

December 6, 2010 when the defense motion to dismiss was argued in state

court. This email again demonstrates that Dr. Mockovak expected to be

charged and tried in federal court if the motion - which, as noted in

Appendix C, he liked very much - was granted:

My criminal team filed a motion to dismiss which argues
that the FBI's actions force me to decide between

proceeding to trial without adequately prepared attorneys or
waiving my right to a speedy trial. While the court cannot
compel the FBI to turn over evidence, the court can dismiss
the case. The motion also laid out what evidence we are

requesting and why it is relevant. The motion also stated
that if the State dismisses the case, the federal government
will likely arrest me and the case would shift to federal
court.

Email ofDecember 6, 2010 (Appendix E) (emphasis added).
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19. The state court judge deferred making any decision on December

6th and set another hearing for December 13th. At 8:45 a.m. on Saturday,

December 11th, Dr. Mockovak sent another email to SGB attorneys Jeff

Robinson and Joe Campagna. In this email he clearly expressed his

continued desire to be tried in federal court and stated that "we" decided it

would be better for the case against him to be tried there:

Hi Jeff and Joe,

Prior to filing the motion to dismiss, we weighed the pro's
[sic] and cons of being in Federal vs. State court. We
decided there is a big advantage in being in Federal court
and I still think that advantage applies. . . .

Email ofDecember 11, 2010, 8:45 a.m. (Appendix F) (emphasis added).

20. In this particular email Dr. Mockovak summarizes why he does not

trust the federal government to act fairly and honestly as long as the case

remains in state court where the state court trial judge is unable to enforce

any order against federal law enforcement officials. Dr. Mockovak

concludes that unless they get the state court case dismissed and the trial

shifted to federal court, the federal government will continue to obstruct

justice:

The events between the hearings on December 6th and
December 13th demonstrate bad faith on the part of the
Federal government. In court on the 6th, AUSA Kipnis
argued that the defense had not demonstrated that certain
documents existed. This argument was designed to call
into question the existence of such documents, when the
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government itself knew full well that the documents
existed. In court Judge Palmer-Robinson was able to elicit
as much from Kipnis regarding the existence of original
agent notes. The government then argued that the FBI is a
cumbersome Federal organization and it would take time to
process the request. Again, when pushed in court the
Federal Government suddenly announced that it could have
the items in a week. The FBI then turned over some

documents three days later. Rather than showing good
faith, these events show that the government acted in bad
faith by delaying over nine months the turning over of
documents to the last possible minute. Only after realizing
it may lose a court motion did the government remit
material. (One could make a broader argument here.
Attorney Kipnis mentioned in court that it has encountered
this argument frequently in court, although not presented as
eloquently as Jeff did. This statement reveals that the
government routinely denies access to documents and only
by dismissing this and all similar cases can this prejudicial
practice be halted. I don't know whether this would be
helpful to me.) If the case continues in State court, the
government has demonstrated that it will to the full extent
possible continue to impede justice because, in the
absence of a dismissal there are zero negative
repercussions to the Federal Government.

Email ofDecember 11, 2010, 8:45 a.m. (Appendix F) (emphasis added).

21. Dr. Mockovak expressed his desire to press hard by demanding

that the federal government produce all the documents requested by the

defense, including an FBI manual on how agents should manage

confidential informants. ' He explained that he wanted the FBI to refuse

' In the first paragraph Dr. Mockovak's email states: "I spoke with Joe briefly on
Thursday and he indicated that if all that is withheld from the judge is the manual, we
will lose the motion. I don't want to give up so quickly." (Appendix F). Ultimately,
attorney Robinson decided, against Dr. Mockovak's wishes, not to insist on obtaining a
copy of this manual.
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to produce all the relevant documents, because he believed that such a

refusal would lead the state court judge to dismiss the state court case, and

then he would be tried in federal court which is where Dr. Mockovak

wanted the case to be tried:

Colette has urged me not to play lawyer and I don't mean
to do that. However, I do want to discuss the strategy and
reasons behind it, before the last hour on Monday. And I
want to weigh in given the importance of this hearing to my
entire life. J still think that the burden of proof shift in
Federal court is an advantage that outweighs the
differences in State versus Federal prosecution teams.

Email ofDecember 11, 2010, 8:45a.m. (Appendix F) (emphasis added).

22. Later that same morning, Dr. Mockovak sent another email to his

SGB attorneys, and in it he reiterated that he did not want to make any

compromises and wanted to insist on obtaining all the requested

documents including the FBI manual:

/ don't want to give up on the motion to dismiss if the FBI
has withheld the Manual from the Court (see my later
email from this morning). / don't want to give up even if
they did give the Court the Manual. The deadline for
turning materials over to the court was 4:00 on Friday. Do
you know, finally, what the FBI labeled as evidence that
exists and that they were not giving to the court for in
camera review?

Email ofDecember 11, 2010, 10:40 a.m. (Appendix G) (emphasis added).

23. After reviewing all of the emails, I could not find any attorney

response to either of Dr. Mockovak's December 11, 2010 emails. In the
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first one Dr. Mockovak asserted that "We decided there is a big

advantage in being in Federal court" (Appendix F), and so far as I have

been able to discover, neither attorney Robinson nor attorney Campagna

sent him back any email stating that they disagreed with that statement, or

that he had changed his mind and now felt that Federal court was not the

place to be.

24. This expression of Dr. Mockovak's emphatic desire to be in

federal court, and the failure of SGB attorneys to express any

disagreement with this preference for federal court, provides strong

circumstantial corroboration for Dr. Mockovak's assertion that he was

never told anything at all about the possibility of making a suppression

motion that, if successful, would have resulted in the case being tried in

federal court.

25. Furthermore, even after attorney Robinson withdrew the motion

requesting that the state court dismiss the charges thereby relegating law

enforcement with the alternative of prosecuting in federal court, Dr.

Mockovak continued to press his attorneys to continue to make discovery

requests for materials in the hands of the FBI.

26. On December 31, 2010, Dr. Mockovak sent his attorneys an email

asking them to make a demand to be provided with all internal FBI

documents that discuss in general the CHS [Confidential Human Source]
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requirement for promotion. I'd also like to see all specific documents,

performance reviews, written letters discussing or awarding the

promotion, etc." Email ofDecember 31, 2010, 11:28 a.m. (Appendix H).

He asked his attorneys to ask the trial judge to issue a subpoenato the FBI

demanding these documents, and suggested that they "[a]sk for a three day

or so turn around at which point she can rule on the motion to dismiss."

Id. (emphasis added). Dr. Mockovak went on to explain his thinking that

"there is no down side. If we don't ask for this we end up in state court.

If we do ask for it and we are denied, we end up in state court with

perhaps a stronger argument for appeal." Id.

27. In the same email Dr. Mockovak pointed out that since they had

now conducted defense interviews of the FBI agents (they were conducted

on December 29, 2010), there was even less reason to hesitate about

moving for a dismissal of the case in state court:

I understand that prior to the FBI interviews, if we had
asked for a ruling on the motion to dismiss, we would have
lost the opportunity to interview the agents. That time has
passed. We have already interviewed the agents and have
received all we were going to get from the FBI. Asking
for more information doesn't hurt us. If the FBIrefuses
to give us the information, we ask Judge Palmer
Robinson to rule on the motion to dismiss. I think there is
a persuasive argument that I am entitled to this information,
and I don't thinkthe judgewill be sympathetic to the FBI if
they refuse to turn it over.
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I'd also like to discuss this with Ron on the phone from
your office on Monday morning . . .

Email ofDecember 31, 2010, 11:28 a.m. (Appendix H).

28. Later that same day Dr. Mockovak sent a second email, reiterating

his desire to demand more documents from the FBI, thereby setting up a

motion to dismiss if the FBI refused to produce. Once again, he stressed

the fact that it was a "no-lose" situation because if the state trial court

judge denied the motion to dismiss, at least he would have an appeal issue

for state court, and if it granted the motion, the only option law

enforcement would have left would be to indict him, and if it did decide to

indict him:

We are infederal court with the advantages below.

I just don't see a downside in any of the possibilities. Nor
do any of the possibilities negatively affect other
preparation and arguments in the case.

Ifyou were to tell me that my chances are better in state
court, that would influence my thinking. Yesterday I
asked both Colette and Joe to handicap my chances in state
court and they (understandably) didn't do that. From my
own medical practice I know the difficulty of
handicapping. I'm left comparing the maximum
sentences - 15 years in State prison versus five years in
Federal. I'm also left looking at the burden ofproof on
me in state court to prove entrapment by a preponderance
of the evidence, versus federal court where the
government has to prove beyond a reasonable doubt that
entrapment did not occur. The advantages of Federal
court seem large.
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J welcome discussion on these specific points....

Email ofDecember 31, 2010, 4:47 p.m. (Appendix I) (emphasis added).

29. In my review of all the emails made available to me, I could not

find any email which responded to either of Dr. Mockovak's December

31, 2010 emails. Nor could I find any email from any SGB attorney

which disagreed with Dr. Mockovak's assessment that he had a better

chance of winning at trial if trial were held in federal court.

30. When the state court trial was over, at Dr. Mockovak's sentencing

hearing, attorney Robinson forcefully expressed his agreement with Dr.

Mockovak's assessment of what probably would have happened had the

case been tried in federal court. Mr. Robinson told the sentencing court

that the different burden of proof rules meant the difference between

"going home [i.e., getting acquitted] if you get tried at 7 and James -

excuse me- at 7th and Stewart and going to prison if you get tried at Third

and James . . . ." Transcript ofMarch 17, 2011, at p. 114.

31. Even while his state court trial was underway, Dr. Mockovak

continued to ask his attorneys to press for more material from the federal

government (specifically records that would show that in order to obtain a

promotion FBI Agent Carr needed to successfully recruit and use Daniel

2 Third and James is the address of the King County courthouse were Dr. Mockovak's
state court trial was held. Seventh and Stewart is the address of the federal courthouse
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Kultin as a confidential human source) so that they could use an FBI

refusal as grounds for a new motion for state court dismissal of the

charges. On January 21, 2011, he sent his attorneys an email thanking Mr.

Robinson for agreeing to ask Judge Palmer Robinson to sign a subpoena

instructing the FBI to turn over documentation about Agent Carr's

performance and the FBI's criteria for advancement. Email ofJanuary 21,

2011 (Appendix J).

32. On the morning of January 26, 2011, Dr. Mockovak emailed his

attorneys as follows:

As I discussed yesterday, I very much want to ask Judge
Palmer-Robinson to sign a subpoena requesting the
information from the FBI I described in my email dated
January 21st. We are running out of time. Can this request
be made this morning?

Email ofJanuary 26, 2011 (Appendix K).

33. Later that day he again emailed his attorneys, asking: "Any

progress on getting the subpoena? We are running out of time." Second

Email ofJanuary 26, 2011 (Appendix L).

34. Three days later, he sent his attorneys yet another email on the

same subject:

When Jeff, Ron Marmer and I last discussed the issue of
requesting that the court sign a subpoena requesting the
FBI turn over information related to agent Carr's

where federal criminal trials are conducted before the United States District Court for the

Western District of Washington.
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promotion, Jeff said he would do this. This has not yet
been done.

Email ofJanuary 29, 2011 (Appendix M).

35. Moreover, in his January 29th email, he suggested that if the FBI

failed to turn over the subpoenaed documents by Tuesday, February 1st,

that the defense should make a motion for dismissal of the case:

I want the judge to be presented with a subpoena for her
signature. I don't want Jeff in open court to minimize in
any way the potential importance of this information. I
don't want any compromise made with the FBI to limit the
information I want to see. Jeff can argue that because the
FBI has not been forthcoming, he has reason to believe
there may be exculpatory information in the items
requested. If the judge signs the subpoena, we can request
a 24 hour recess in which the FBI can hand over the

information and we can resume. If the judge does not sign
the subpoena, I will have a basis for appeal. If the FBI has
not turned over the information by Tuesday morning, we
ask the judge to dismiss the case. If she refuses to dismiss
the case, I have an argument for appeal.

EmailofJanuary 29, 2011 (Appendix M) (emphasis added).

36. In sum, after reviewing all of the email correspondence that was

made available to me by the SGB law firm, and all of the email

correspondence that was on Dr. Mockovak's laptop computer, I was

unable to find any document that supports the contention that Mr.

Robinson told Dr. Mockovak that it was possible to make a suppression

motion to suppress the tapes. I was unable to find any document that
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supports the contention that Mr. Robinson told Dr. Mockovak that he had

decided that he wanted to keep the case in state court.

37. At my request, Dr. Mockovak's trial attorneys sent to me copies of

their billing records which itemize the hours they spent and they services

they performed while representing Dr. Mockovak. Since Mr. Robinson

has stated in his declaration that Dr. Mockovak "was aware" of his

strategic decision not to make a motion to suppress the recorded

conversations, and since Dr. Mockovak has strenuously denied being

aware of this, I decided to look at the billing records to see what they

showed regarding the extent of communication between Dr. Mockovak

and the three attorneys (Robinson, Tvedt and Campagna) at SGB who

represented him in this matter.

38. First, the billing records clearly demonstrate that the attorney who

had the most communication and contact with Dr. Mockovak was Mr.

Campagna. Over the course of a bit more than a year, from the time of Dr.

Mockovak's arrest in November of 2009, through to the end of December

2010, Mr. Campagna met regularly with Dr. Mockovak. In 2009, Mr.

Campagna met with Dr. Mockovak in person on November 19, 20, 23 and

30; and he spoke to Dr. Mockovak on the phone on December 1. In the

following year, 2010, Mr. Campagna met in person with Dr. Mockovak on

March 24; April 15, 30; May 7; June 1; July 2, 20; August 17, 23, 27;
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September 2, 3, 13, 14, 15, 16, 28, 29; October 6; November 1; and

December 13, 14, 15 and 30. He also spoke to Dr. Mockovak by phone on

August 3; and December 8, 27 and 29; and he emailed him on December

31st. All told, attorney Campagna spent a total of 71.1 hours

communicating with Dr. Mockovak between the time he first hired the

SGB law firm and the time his trial started.

39. Attorney Colette Tvedt had the next most contact with Dr.

Mockovak. In 2009, she met with him in person on December 1, 8, 16,

and 21. She had telephone contact with him in 2009 on December 23 and

31. In 2009 she met Dr. Mockovak in person on January 4, 6, 26, 27 and

29; February 4; March 12; April 15; June 1; July 2 and 14; August 17, 20

and 23; September 13 and 21; October 18 and 20; November 1; and

December 15 and 30. She also had telephone contact with Dr. Mockovak

in 2009 on December 23 and 31; and in 2010 on January 12, February 5,

11, 16, 23, and 24; March 1; June 1; July 9 and 19; September 27; October

26; and November 2. Counting conservatively, the billing records

document the fact that attorney Tvedt spent at least 41.9 hours of time3

communicating with Dr. Mockovak.

3 On some of the dates for which Ms. Tvedt made time entries, she listed only the total
time spent on multiple tasks without itemizing how much she spent on each task. The
total time for these entries was 32.3 hours. It is not possible to discern exactly how
much of these 32.3 hours was spent meeting with or talking to the client. Thus, for
purposes of this declaration, I did not include any of this time. But it is certainly
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40. Of the three SGB attorneys, Mr. Robinson spent the least amount

of time meeting with, or speaking by phone with Dr. Mockovak. So far as

his billing record time entries show, over the thirteen month time period

from November of 2009 through December of 2010, Mr. Robinson spent a

total of 20.6 hours communicating with Dr. Mockovak. Nearly half of this

total time was in the first three months of the representation of Dr.

Mockovak, between November 14, 2009 and February 4, 2010.4 After

February 4, 2010, there is a large gap, and Mr. Robinson's next

documented meeting with Dr. Mockovak does not come until November

1, 2010. After that there is no documentation of any contact between Mr.

Robinson and Dr. Mockovak until mid-December of 2010, when there are

meetings on three successive days: December 13, 14 and 15. After that, at

least so far as the billing records show, there are no meetings and no

phone contacts between Mr. Robinson and Dr. Mockovak.

41. The same pattern emerges when total hours for all attorney

services are considered. Of the three attorneys, Mr. Robinson spent the

least amount of time working on Dr. Mockovak's case. The SGB law firm

ultimately billed Dr. Mockovak for 2,383.5 hours of work. Out of this

reasonable to assume that in addition to the 41.9 hours listed above, Ms. Tvedt spent a
good chunk of these 32.3 hours in conference with, or speaking to, Dr. Mockovak.
4 Mr. Robinson's time entries for 2009 show in person meetings with Dr. Mockovak on
November 14, 15, 16; December 8, 16, and 21, and additional in person meetings in 2010
on January 4, 5, 20, 27 and February 4.
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total, 564.8 hours was for work performed by paralegal assistants.

According to the SGB invoices, the three attorneys performed the

following total number of hours of service: Campagna, 789.3 hours;

Tvedt, 620.2 hours; and Robinson, 377.0 hours. When the number of

hours that the attorneys billed for work performed during the trial are

removed from these totals, the disparity between the attorneys is greater.

42. Mr. Robinson has said that, "Although [he] felt that there was a

very good possibility that [he] could get these conversations suppressed if

[he] made" a motion to suppress the recorded conversations between

Kultin and Dr. Mockovak, he made a deliberate "strategic choice not to do

that." Robinson Declaration, \ 6.

43. Mr. Robinson did not explain how he came to the conclusion that

there was a "very good possibility" of winning such a motion. He did not

say that he ever did any legal research on the issue of whether the federal

law enforcement officials were obligated to abide by Washington's

Privacy Act, RCW 9.73.030, and its prohibition against recording any

private conversation without the consent of bothparties.

44.1 looked through the billing records of the SGB law firm to see

whether there was any indication that Mr. Robinson had ever done any

legal research on this subject. There are many billing entries which show

that other legal issues were thoroughly researched.
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45. But Mr. Robinson appears to have relied on attorney Campagna

not only to do all the legal research, but to correctly advise Mr. Robinson

of the results of his research. Sometimes, that reliance was clearly

misplaced. For example, Mr. Campagna researched Washington state law

regarding the defense of entrapment for many hours. Presumably he

discussed the results of his research with Mr. Robinson. And yet at a

hearing on the defendant's motion to dismiss, Mr. Robinson said to the

state court trial judge that, "In the state of Washington, Dr. Mockovak has

to admit to the offense before he can even plead the defense of

entrapment." RP 12/6/2010, at p. 15. But this is simply incorrect.

Washington case law recognizes that a defendant does not have to admit

commission of the offense before he can plead entrapment." See State v.

Frost, 160 Wn.2d 765, 776 n.4, 161 P.3d 361 (2007), citing Mathews v.

United States, 485 U.S. 58, 62 (1988) ("[E]ven if the defendant denies one

or more elements of the crime, he is entitled to an entrapment instruction

whenever there is sufficient evidence from which a reasonable jury could

find entrapment."). Thus, even when legal research in a particular subject

area was done by an associate lawyer, it was not done correctly, and Mr.

Robinson's reliance upon it was misplaced.

46. While much legal research was done on the subject of an

entrapment defense, there are no time entries which indicate that any
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attorney ever did any research regarding the possibility of bringing a

motion to suppress the recorded conversations. There is simply no

mention, whatsoever, of the Washington Privacy Act, RCW 9.73.010 et

seq., or of suppression of recorded conversations, anywhere in the billing

records. Nor is there any record of such research in the legal research file

which the SGB attorneys provided to me.

47. Moreover, none of Mr. Robinson's time entries indicate that he

ever did any legal research on any subject. Although there are time entries

showing that he edited pleadings drafted by other attorneys in support of a

defense motion to dismiss, and that he "read cases" cited in that brief in

preparation for oral argument of that motion (see time entry for December

3, 2010), there is no indication that he ever did any original legal research.

48. Neither Mr. Campagna nor Ms. Tvedt has indicated that they were

aware of Mr. Robinson's assessment that it was strategically wiser not to

make any suppression motion, even though there was a good possibility he

would win it, and thereby get the case dismissed in state court.

49. Mr. Robinson says that Dr. Mockovakwas "aware" of his decision

not to make a suppression motion, but he has not indicated when he made

that decision, or how he knows that Dr. Mockovak was "aware" of it, or

when Dr. Mockovak supposedly became aware of it.
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50. Mr. Robinson has explained that in his view, the advantages

afforded by the more liberal state court rules of discovery in criminal cases

- including being able to interview the State's witnesses ~ outweighed the

advantages of being in federal court, where the burden of proof on

entrapment was on the prosecution to disprove entrapment beyond a

reasonable doubt, and the sentencing guidelines provided for far less

punishment if Dr. Mockovak were convicted. See Declaration ofLaura A.

Doyle, at ^ 6. I asked Mr. Robinson why he did not first conduct all the

witness interviews, and then after having obtained all the discovery that he

was entitled to under the state court rules, then move for suppression of

the recordings afterwards. Mr. Robinson said that he could not have done

that because, by the time he had finished the witness interviews, it was

"too late" to move for suppression. When asked why it was "too late," he

simply said that the assigned trial judge would not have let him bring a

suppression motion at that time, because it was too close to the trial date.

51. Infederal court it is common for the trial court judge to assign a

cut-off date for the filing of any pretrial motions. But in Washington State

courts, this is not normal, and usually there is no such thing as a cut-off

date for the filing of pretrial motions. I looked through the Superior Court

file in this case to see whether the trial judge had departed from the usual

practice and had, for some reason, set a pretrial motions cut-off date. I
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found no order setting any cut-off date for the filing of any kind of pretrial

motion.

52.1 did find the following in the Superior Court file. On December

10, 2010, the Chief Criminal Judge preassigned the case to the Honorable

Palmer Robinson for trial. (Copy attached as Appendix N). On December

16, 2010, the Court entered an order continuing the date of the omnibus

hearing to January 3, 2011. (Copy attached as Appendix O).

53. The billing records for the SGB law firm make it possible to

determine when the last defense counsel interviews of prosecution

witnesses were conducted in this case. Mr. Robinson's billing entry for

December 22, 2010 states "Prep for and conduct interview of Kultin."

(Invoice No. 120764, at p. 4, attached as Appendix P).

54. Mr. Robinson's and Ms. Tvedt's billing entries for December 29,

2010 indicate that defense counsel conducted their "interviews with FBI

agents Carr and Carver" on that date. ((Invoice No. 120764, at p. 5,

attached as Appendix P).

55. The omnibus hearing in this case was held on January 3, 2011.

The Clerk's minute entry for that date shows that at the hearing the parties

jointly requested a two day continuance of the trial date from January 10

to January 12, 2011. (Copy attached as Appendix Q). The transcript of
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that hearing shows that one of Dr. Mockovak's attorneys, Ms. Tvedt,

informed the Court that "there's no 3.5 or 3.6 [motion]." RP 1/3/11, at 99.

55. The Superior Court file contains an Omnibus Order on January 3,

2011. A copy of that order is attached as Appendix R. Paragraph No. 2 of

the Omnibus Order has two check boxes which are to be used to indicate

whether or not there will be any defense motion to suppress evidence. The

language attached to the second box states: "Defendant will move to

suppress evidence. Moving party shall comply with CrR 3.6, 8.1 and CR

6. The motion shall be heard, immediately before trial, by the trial judge."

This box was not checked. Instead, the first box was checked. The

language attached to that box states: "No motion to suppress evidence

pursuant to CrR 3.6(a) shall be made."

56. As the Omnibus Order indicates on its face, nothing precluded the

defense from advising the Court at the Omnibus Hearing held on January

3, 2011, that it did have a motion to suppress. If Ms. Tvedt had informed

the Court that there was a CrR 3.6 motion to suppress, and had checked

the second box, then the defense would have been obligated to comply

with the provisions of CrR 3.6(a), which require the filing a written

motion to suppress, supported by an affidavit.

57. The defense also would have been required to comply with CR 6.

Thus, it would have had to serve the prosecution with the motion not later
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than five days before the date set for the hearing of the motion. Since the

preprinted language of box number 2 on the Omnibus Hearing Order

states that such a suppression motion "shall be heard, immediately before

trial, by the trial judge," that means that if a motion to suppress had been

filed it would have been heard on January 12, 2011. Since the fifth day

before the hearing date (the trial date) was January 7th, pursuant to CR 6,

the defense would have been obligated to serve its written suppression

motion on the prosecution by no later than January 7th. Thus, there is

nothing in the Omnibus Order, and nothing in any other order in the court

file, which would have precluded the defense from filing a motion to

suppress the recorded conversations as late as January 7, 2011, and from

having it heard on the first day of trial, January 12, 2011. As defense

counsel's own time records show, by this time all defense interviews of

prosecution witnesses had been completed.

58. Mr. Campagna's and Ms. Tvedt's billing entries for January 7,

2011 indicate that they conducted witness interviews of Bradley Klock

and Christian Monea on that date. (Invoice No. 121118, at p. 2, attached

as Appendix S. There are no billing entries after January 7, 2011 which

refer to conducting any additional witness interviews.

59. Trial started on January 12, 2011. As the minute entries for that

date show, the trial judge first spent half an hour hearing argument and
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making rulings on, several pretrial motions. (Copy attached as Appendix

T, at pp. 1-2). The parties then selected a jury and that process was not

completed and a jury was not sworn to try the case until the afternoon of

January 13th. (Appendix T, at p. 5). The proceedings were then recessed,

and the trial itself did not actually commence until the morning of January

18th. (Appendix T, at p. 6).

60. The Superior Court Criminal Rules contemplate the scheduling of

an omnibus hearing and the pretrial litigation of evidentiary motions

sometime after the omnibus hearing:

At the arraignment the court will usually sets a time for the
omnibus hearing which is far enough away to allow sufficient
time for counsel to initiate and complete discovery, conduct further
investigation of the case, and to explore plea negotiations, but
which still provides ample time to schedule and hear evidentiary
motions sometime after the omnibus hearing but prior to trial.

Evidentiary and constitutional motions which typically require
argument at a later date are motions to suppress the fruits of an
unlawful arrest or unlawful search and seizure, and motions to
suppress an unlawfully obtained confession or identification....

Ferguson, 12 Washington Criminal Practice & Procedure, § 1404 (2004)

(emphasis added).

61. In this case, it was not until December 16, 2010 that the federal

government agreed to provide the discovery which the defendant had been

vigorously seeking for several months. See RP 12/16/10, at 3. Because
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discovery was provided late, the parties agrees to continue the omnibus

hearing to January 3, 2011.

62. Washington State's criminal rules explicitly anticipate that the trial

court will allow "ample time to schedule and hear evidentiary motions

sometime after the omnibus hearing but prior to trial," Ferguson, supra,

at § 1404. Therefore, in this case, if attorney Robinson had filed a motion

to suppress for violation of the Washington Privacy Act, the Superior

Court would have been obligated to allow the defense ample time for that

motion to be heard sometime after January 3rd but prior to the actual start

of the trial on January 12, 2011.

63. When interviewed on April 3, 2012, Mr. Robinson said that if he

had waited until after all witness interviews had been conducted to note a

suppression motion, it would have been "too late." However, both the

provisions of the Superior Court Criminal Rules for Omnibus Hearings,

and the standard language printed on King County Superior Court

Omnibus Hearing Orders, both show that this is not true. If Mr. Robinson

or one of his co-counsel had said, at the omnibus hearing of January 3,

2011, that the defense had a motion to suppress the recorded

conversations, then the trial judge would have been obligated to hear and

decide that motion on the trial date of January 12, 2011.
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DATED this 3rd day of July, 2012.

MOC003 PRP nfl)5dj20k8 2012-07-03

les E. Lobsenz, WSBA No. 8787
/Attorney for Petitioner
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Lobsenz, Jim

From:

Sent:

To:

Subject:

Lobsenz, Jim
Tuesday, May 01, 2012 4:34 PM
'crabtree@sgb-law.com'
The final piece! Email communications

Dear Andrea:

There is still this one more request that I have made for files and I am hoping I can get it soon. As you recall, you were
going to send me a disk with the email communications between Mike Mockovak and Jeff/Colette/Joe. (Or between
Ron Marmer and any of those folks). Do you think you can get that to me tomorrow? After that, Iwon't ask for
anything more for a long while, I promise.

• Jim

James E. Lobsenz

Carney Badley Spellman, P.S.
701 Fifth Avenue, Suite 3600

Seattle, WA 98104

tel (206) 622-8020
fax (206) 622-8983



APPENDIX B

lobOOO append eg164203



Lobsenz, Jim

From: Crabtree, Andrea [crabtree@sgb-law.com]
Sent: Friday, May 11, 2012 2:52 PM
To: Lobsenz, Jim
Subject: RE: Still looking for that CD with the emails on it

FINALLY! The disk is ready for pick-up. Ialso left a vm msg for your assistant Lily. It will be at the front desk in about 2
minutes. Thanks and have a great weekend (I was trying to get out of here by noon today, but Iguess 3 PM will do). -
Andrea

From: Crabtree, Andrea
Sent: Friday, May 11, 2012 2:24 PM
To: 'Lobsenz, Jim'
Subject: RE: Still looking for that CD with the emails on it

I'm still waiting for our IT guy to help me burn a disk of .pst files that you will be able to open in Outlook. Assoon as I
have a disk, I can call your office and tell you that it is ready to be picked up.

Ifinally figured out that this process isgoing to be a lot easier than printing and scanning the individual emails and
attachments, getting rid of duplicates, and keeping them in some sort of order. The disk will contain148emails from
Joe Campagna's computer and 282 from my computer. These emails are either to or from Michael Mockovak
(mikemock410@gmail.com). Colette's computer crashed and had to be replaced so Istill need to search her computer.
Jeff reports that he doesn't haveany emails left on his machine. If there are additional searches youwant me to run-
other than to or from mikemock410@gmail.com -1 will try to do it next week. The process is much more tedious than
you could imagine.

Thank you for your patience.

-Andrea

From: Crabtree, Andrea
Sent: Wednesday, May 09, 2012 12:57 PM
To: 'Lobsenz, Jim'
Subject: RE: Still looking for that CD with the emails on it

Jim,

You're no bother. Iwas out of the office for a few days and then have been swamped. My goal is to have it done and to
you before the end of the day tomorrow.

Thanks.

-Andrea

From: Lobsenz, Jim [mailto:Lobsenz@carneylaw.coml
Sent: Wednesday, May 09, 2012 12:42 PM
To: Crabtree, Andrea
Subject: Still looking for that CD with the emails on it

Andrea:

Idon't mean to be a pest but I am hoping to get those emails soon.



• Jim Lobsenz

James E. Lobsenz

Carney Badley Spellman, P.S.
701 Fifth Avenue, Suite 3600

Seattle, WA 98104

tel (206) 622-8020
fax(206)622-8983
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Saturday, November 20, 2010 7:51 AM
To: Campagna, Joe; Tvedt, Colette; Robinson, Jeff
Subject: motion

Hi Colette, Jeff, and Joe,

I read the motion to dismiss. I want to compliment you for writing so clearly and strongly that the motiofc. is
easily understood by a lay person. I think it is much more forceful than legal-ese. From even a layperson's
perspective, it is hard hitting, clear, and thorough while also free of extraneous detail. Thanks for all your hard
work.

I was also pleased to see that all three of you signed the motion. It would be great if all three were in court for
oral argument given the importance of this motion.

Small point, I think there might be a typo on page 20, lines 11-13:

"Because there is no waiver of sovereign immunity, the Superior Court lacks
either to enforce these subpoenas or to compel the FBI or its personnel to
appear before it to answer for their purported failure to respond to the
subpoenas in the manner or within the time specified."

On the first line, after the word "lacks", I think "jurisdiction" or "authority" is missing.

I also noticed a detail I had previously missed. Exhibit D is a letter from Susan Story to Colette. That letter
states that Kultin was the subject of an INS investigation that was quickly resolved. Wow.

Thanks again. I am very pleased.

Regards,
Michael E. Mockovak, MD
mikemock41O(q)gmail.com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Monday, November 22, 2010 12:09 PM
To: Tvedt, Colette; Campagna, Joe
Subject: Dec. 1 hearing, future bail requirements

Hi Colette and Joe,

I have a couple of questions which assume that we receive a favorable outcome on Dec. 1.

Thehearing starts at 1:30. If we win and I am arrested again, will I likelyspendanother night in jail? Longer?

In the event I am arrested by the Feds, I assume there would be a bail hearing in Federal Court. I would bail
conditions to change:
-from my needing to petition the court to travel outside of King County
-to my needing to inform the authorities, within 72 hours, of my intention to travel outside King County. If the
prosecution objects, they would have to petition the court to prohibit my travel. I would of course provide the
court with itinerary and location where I'll be staying, just as I do now.

I think given my good behavior and lack of problems with travel over the last year, and given that the court
which agreed to my every travel request over the year, we could get this. Let me know your thoughts.

Cash could transfer over from the State to the Feds, as we discussed.

Regards,
Michael E. Mockovak, MD
mikemock410@,gmail .com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Monday, December 06, 2010 8:54 PM
To: John Phillips
Cc: Campagna, Joe
Subject: court hearing today

Hi John (copy to Joe Campagna),
I want to give you an update on the criminal case. Randy Squires is aware of these events and I think you
should be too.

I appeared in criminal court today for oral arguments on a Motion to Dismiss filed by my criminal attorneys.
Jeff Robinson gave the oral arguments for the defense in court.
Here is the background:
- the charges filed in WA State court against me are based on evidence from an FBI investigation.
- the FBI has turned over some but not all relevant evidence to the State of WA.

- we have requested additional evidence from the FBI, and in October obtained a subpoena signed by the WA
State Superior Court judge.
- the FBI responded that the court has no jurisdiction over the FBI. Furthermore, the FBI did not acknowledging
that the requested evidence exists, and if it does exist, the FBI claimed that the defense has not demonstrated
that it is relevant. The FBI added that it may decide to turn over some evidence, not because it is compelled, but
because it choses to do so, and on it's own timetable.
- My criminal team filed a motion to dismiss which argues that the FBI's actions force me to decide between
proceeding to trial without adequately prepared attorneys or waiving my right to a speedy trial. While the court
cannot compel the FBI to turn over evidence, the court can dismiss the case. The motion also laid out what
evidence we are requesting and why it is relevant. The motion also stated that if the State dismisses the case, the
federal government would likely arrest me and the case would shift to federal court.
In Today's hearing:
Present were counsel for the defense (Jeff Robinson and Joe Campagna), the prosecution, a US attorney for the
FBI, Randy Squires, and a handful of other federal officials, both FBI agents and attorneys. Mr. Squires was
there to settle an issue regarding access to a computer at Clearly Lasik. That issue was settled first. Mr. Squires
then stayed to listen to the remainder of hearing.
At the conclusion, the judge pressed the FBI to respond to certain evidence requests by this Friday at 4 pm. The
judge gave the FBI three options: 1) tell her the evidence in question does not exist, 2) tell her the evidence in
question exists and turn it over to the defense, 3) tell her the evidence in question exists and present it to the
judge in camera only.
The judge will revue the evidence over the weekend and will rule on the motion to dismiss at a hearing on
Monday, December 13th, at 1:30 pm.

Regards,
Michael E. Mockovak, MD
mikemock410@gmail.com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Saturday, December 11, 2010 8:54 AM
To: Robinson, Jeff; Campagna, Joe
Subject: thoughts about motion to dismiss

Hi Jeff and Joe,

Prior to filing the motion to dismiss, we weighed the pro's and cons of being in Federal vs. State court. We
decided there is a big advantage in being in Federal court and I still think that advantage applies. I spokewith
Joe brieflyon Thursday and he indicated that if all that is withheld from the judge is the manual, we will lose
the motion. I don't want to give up so quickly. These are my thoughts.

1. On Monday, December 6th, the judge gave told the Federal Government that she wanted to hear one of
three responses regarding the itemsrequested: a: that the item doesn't exist; b: that the itemexists and it
is being turnedover to the defense; c: that the item exists and it is beingturnedover to the judge for an
in camera review. Judge Palmer-Robinson did not say that she wouldbe happy if the Federal
government decided that it didn't wantto turnovercertaiin materials evenfor in camera review. The
Federal government maintains that it will not turnoverthe Manual to the court for review andcited
National Security. It cannotpossibly be that the statecourt cannotbe trusted to review the Manual in
chambers. (Even a non-lawyer is familiar withour country's history and WWII internment camps and
the case before the Supreme Court. I did some browsing on the net last night about Korematsu V. United
States in 1944. Korematsu lost 6-3. It was later discovered that the government knowingly provided
false information to the court. In 1983 the decision was reversed. Federal Judge Marilyn Patel stated "in
times of distress the shield of military necessity and national security must not be used to protect
governmental actions from close scrutiny and accountability."
http://www.findingdulcinea.com/news/on-this-dav/On-this-Dav--The-Supreme-Court-Upholds-WWII-
lnternment-of-Japanese-Americans-.html). It is true that the state court cannotorderthe Federal
government to turn over the Manual. This is all the more reason that this matter should be heard in front
of a Federal judgewho can appropriately assess the validity of the government's claim.

2. The existence of the 2008 Manual on the internet makes claims of national security risk pretty flimsy.
3. The events between the hearings on December 6th and December 13th demonstrate bad faith on the part

ofthe Federal government. In court on the 6th, AUSA Kipnis argued that the defense had not
demonstrated that certain documents existed. This argument was designed to call into question the
existence of suchdocuments, whenthe government itselfknew full well that the documents existed. In
court Judge Palmer-Robinson was able to elicit as much from Kipnis regarding the existence oforiginal
agent notes. The government then argued that the FBI is a cumbersome Federal organization and it
would take time to process the request. Again, when pushed incourt the Federal government suddenly
announced that it could have the items in a week. The FBI then turned over some documents three days
later. Rather than showing good faith, these events show that thegovernment acted in bad faith by
delaying by over nine months the turning over ofdocuments to the last possible minute. Only after
realizing it may lose a court motion did the government remit material. (One could make a broader
argument here. Attorney Kipnis mentioned incourt that ithas encountered this argument frequently in
court, although not presented as eloquently as Jeffdid. This statement reveals thatthe government
routinely denies access to documents and only by dismissing this and all similar cases can this
prejudicial practice be halted. I don't know whether this would be helpful to me.) Ifthe case continues in
State court, the government has demonstrated that it will to the full extent possible continue to impede
justice because, in the absence ofa dismissal, there are zero negative repercussions to the Federal
Government.



Review of the newly received materials has revealed that the following items require further
investigation by the defense team: (there must be some new stuff after reviewing the materials). The
delay in turning over this material is prejudicial to the defense and interferes with my right to a speedy
trial.

The government has delayed the interviews of 17 people. Now we need to get them interviewed in the
next two weeks. I discussed this with Joe on Thursday. Saying trying to get the government to commit to
an interview schedule before Monday may provide evidence for argument.

Colette has urged me not to play lawyer and I don't meanto do that. However, I do want to discuss the strategy,
and reasons behind it, before the last hour on Monday. And I want to weigh in given the importance of this
hearing to my entire life. I still think that the burden of proof shift in Federal court is an advantage that
outweighs the differences in State versus Federal prosecution teams.

Regards,
Michael E. Mockovak, MD
mikemock410@gmail.com



APPENDIX G

lobOOO append eg164203



Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Saturday, December 11, 2010 10:40 AM
To: Campagna, Joe
Cc: Robinson, Jeff; Tvedt, Colette; Crabtree, Andrea; Gust, Alex
Subject: Re: new discovery

Hi Joe,
Great, I'll come in at 8:30 on Monday morning.
More than meeting with Denise and reviewing the new discovery, I'd like first to discuss the approach to the
1:30 hearing with you and Jeff (I'd say and Colette, but I gather she will be busy with her other trial). I don't
want to give up on the motion to dismiss if the FBI has withheld the Manual from the court (see my later email
from this morning.) I don't want to give up even if they did give the court the Manual. The deadline for turning
materials over to the court was 4:00 on Friday. Do you know, finally, what the FBI labelled as evidence that
exists and that they were not giving to the court for in camera review?

I won't have time to go through 500 pages of material in the morning, but I can start.
Thanks.

Regards,
Michael E. Mockovak, MD
mikemock410(q)gmail.com

On Sat, Dec 11, 2010 at 10:14 AM, Campagna, Joe <campagna@,sgb-law.com> wrote:

Hi Mike.

Actually, there should be plenty of time Monday morning for you to review the new material. While in total we received
about 500 pages of documents from the FBI, only about 100 pages of that is truly new material, and even some of that
consists of multiple copies of the same document. The agent notes make up about 50pages. The other 400 or so pages
consist of copies of documents wealready had as well as preliminary transcripts of the recorded conversations. Ifyou
want to come in early on Monday, at 8:30 or so. you should be able to get through the new documents before we meet
with Denise.

Thanks,

Joe

From: mikemock410 [mailto:mikemock410@gmail.coml
Sent: Friday, December 10, 2010 10:34 PM
To: Robinson, Jeff; Campagna, Joe
Subject: new discovery



Hi Jeff and Joe,

I'd like to review the new discovery sometime this weekend. I don't think there would be enough time for me to
do so on Monday morning.

Please let me know how this can be accomplished.

Regards,
Michael E. Mockovak, MD

mikemock410(a>gmail .com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Friday, December 31, 2010 11:28 AM
To: Campagna, Joe; Robinson, Jeff; Tvedt, Colette; Crabtree, Andrea
Subject: thoughts about yesterday's recap of interviews

Hi Colette, Jeff, and Joe,

I thought more about our discussion of the interview with Carr. Carr stated that he was up for a promotion and
part of the requirement for his promotion was that he work with a confidential human source. This fact triggered
two lines of thought.
1. It indicates that Carr had not previously worked with CHS. In cross examination he can be characterized as a
rookie.

2. The fact that Carr needed experience with a CHS for a promotion creates a potential conflict of interest. On
the one had justice may call for dumping the investigation. On the other hand, he may need to continue the
investigation to get promoted. I believe I am entitled to explore this conflict of interest. I'd like to see all internal
FBI documents that discuss in general the CHS requirement for promotion. I'd also like to see all specific
documents, performance reviews, written letters discussing or awarding the promotion, etc. These documents
may shed light on the importance of the CHS work and hence shed light on Carr's attitude in the case. I'd
specifically like to know whether the CHS requirement mandated that an arrest take place for Carr to be
promoted. If I am not mistaken, Carr was promoted shortly after I was arrested. When Jeff argued the motion to
dismiss, he explained to Judge Palmer-Robinson that any new information could give rise to requests for
additional information. I think we are in exactly that situation. My thought is to present Judge Palmer-Robinson
with a subpoena for FBI documents relating to the requirements for promotion, from Carr's former rank to his
present one, and any performance reviews of Carr and other relevant records and ask her to sign it. Ask for a
three day or so turn around at which point she can rule on the motion to dismiss. The last time she gave the FBI
five days so this issue could be addressed quickly.

As always, I'm opento you convincing me that this is not the best way to go. In my mind, there is no down side.
If we don't ask for this, we end up in state court. If we do ask for it, and we are denied, we end up in state court
with perhaps a strongerargument for appeal. I understand that prior to the FBI interviews, if we had askedfor a
ruling on the motion to dismiss, we would have lost the opportunity to interviewthe agents. That time has
passed. We have already interviewed the agents and have receivedall we were going to get from the FBI.
Asking for more information doesn't hurt us. If the FBI refuses to give us the information, we ask Judge Palmer-
Robinson to rule on the motion to dismiss. I think there is a persuasive argument that I am entitled to this
information, and I don't think the judge will be sympathetic to the FBI if they refuse to turn it over.

I'd also like to discuss this with Ron on the phone from your office on Monday morning. I don't want to talk
about a topic like this from my cell phone, which I assume is tapped.

Finally, my computercrashed. I will have only sporadic access to email via trips to Fed-Ex Kinkos. If you want
to get a messageto me, please call or text me at 206-850-1492.1 can run up to the 24 hr Kinkos and checkany
email.

Regards,
Michael E. Mockovak, MD
mikemock410@,gmail.com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Friday, December 31, 2010 4:37 PM
To: Tvedt, Colette; Robinson, Jeff; Campagna, Joe; Crabtree, Andrea
Cc: Mike Mockovak

Subject: Fwd: thoughts about yesterday's recap of interviews

Hi Colette, Jeff, and Joe,

Colette and I spoke on the phone a few hours ago about my email sent this morning.

Regarding point 1, portraying agent Carr as a rookie: Colette explained that the defense team would decide what
kind of tone is best to take with Carr. It may be a "hard 8" or a "soft 6". It may not be advantageous to portray
him as a rookie. Colette went through some examples of the cross she envisioned. I am on board with Colette's
approach.

Regarding point 2, my suggestion that we ask the court to sign a subpoena to the FBI requesting documents
related to Carr's statement that he needed to work with a CHS to get a promotion. I am not satisfied with how
we left this point after our phone call. Colette explained that the case is more about what Kultin did and what is
on the tapes. I agreed with Colette's points. These points don't address the merits of whether we should make
this request of the court. I may not have been clear enough in my initial email so I'll restate my point for
discussion again.
1- Carr stated in the interview that he was up for a promotion and that to receive this promotion it was required
that he work with a CHS.

2- In my opinion, this presents at least a potential if not an actual conflict of interest that merits exploring via
discovery.
3-There are likely FBI protocols/guidelines etc. that define what is required for promotion from Carr's former to
his current position. Thereare also certainly performance reviews that discuss his performance vis-a-vis the
requirements for advancement. These documents would/could reveal information that is pertinent to Carr's
motivation.

4-Specifically, wouldan arrestbe looked upon favorably, be helpful, or even required when an agent's work
with a CHS is assessed? Was an arrest required for his promotion? If an arrest is required, this is the sheer
definition of conflict of interest. I'm not arrested, he does not get promoted. I'm arrested, he is eligible to be
promoted.
5-As I look at the issue, these are the possibilities:

A- We don't ask the court to sign a subpoena for FBI documents, and are in state court.
B- We ask the court to sign a subpoena and the judge denies it. We are in state court.
C- We ask the court to sign a subpoena, and the judge signs a subpoenarequesting documents from the FBI.
D- The FBI turns over documents and they are not helpful to us. We proceed in state court.
E- The FBI turns over documents and they are helpful to us. A win for us.
F- The FBI states that no such documents exist. Implausible. There must be some documentation of a

promotion. But, this possibility could mean we are in state court.
G- The FBI refuses to turn over the documents.

H- We request that the court dismiss the casebecause of the FBI's refusal to turn over the requested
documents.

I- Thecourt rejects the motion to dismiss. Weare in state court, and maybe have help in the event of an
appeal.

J- The court dismisses the case. A win for us.

K- The federal government decides not to indict. A very positive outcome.
L- The federal government decides to indict. We are in federal court with the advantages below.

l



I just don't see a downside in any of the possibilities. Nor do any of the possibilities negatively affect other
preparation and arguments in the case.

If you were to tell me that my chances are better in state court, that would influence my thinking. Yesterday I
asked both Colette and Joe to handicap my chances in state court and they (understandably) didn't do that. From
my own medical practice I know the difficulty of handicapping. I'm left with comparing the maximum
sentences - 15 years in State versus 5 years in Federal. I'm also left looking at the burden of proof on me in state
court to prove entrapment by a preponderance of the evidence, versus federal court where the government has to
prove beyond a reasonable doubt that entrapment did not occur. The advantages of Federal court seem large.

I welcome discussion on these specific points. I'd like to have this issue resolved before Monday morning when
there won't be much time before we need to be in court. We've grappled as a group with other issues and I'm
sure we can do so here too. I'm very pleased with all the gains in information you have achieved over the last
two weeks. Perhaps we can get some more. Thanks again for your hard work, especially on the holiday
weekend.

Best Regards,

Mike

Forwarded message
From: mikemock410 <mikemock410@gmail.com>
Date: Fri, Dec 31, 2010 at 11:28 AM
Subject: thoughts about yesterday's recap of interviews
To: "Campagna, Joe" <campagna(5),sgb-law.com>, "Robinson, Jeff <robinson(a),sgb-law.com>, "Tvedt,
Colette" <tvedt(a>sgb-law.com>, "Crabtree, Andrea" <crabtree(o),sgb-law.com>

Hi Colette, Jeff, and Joe,

I thought more about our discussion of the interview with Carr. Carr stated that he was up for a promotion and
part of the requirement for his promotion was that he work with a confidential human source. This fact triggered
two lines of thought.
1. It indicates that Carrhad not previously worked with CHS. In cross examination he canbe characterized as a
rookie.

2. The fact that Carrneeded experience with a CHS for a promotion creates a potential conflict of interest. On
the one had justice may call for dumping the investigation. Ontheother hand, hemay need to continue the
investigation to get promoted. I believe I am entitled to explore this conflict of interest. I'd like to see all internal
FBI documents that discuss in general the CHS requirement for promotion. I'd also liketo seeall specific
documents, performance reviews, written letters discussing or awarding thepromotion, etc. These documents
may shed light onthe importance of the CHS work and hence shed light on Carr's attitude in the case. I'd
specifically like to know whether the CHS requirement mandated that an arrest take place for Carr to be
promoted. If I am not mistaken, Carr was promoted shortly after I was arrested. When Jeffargued the motion to
dismiss, he explained to Judge Palmer-Robinson thatany new information could give rise to requests for
additional information. I think we are in exactly that situation. My thought is to present Judge Palmer-Robinson
with a subpoena for FBI documents relating to the requirements for promotion, from Carr's former rank to his
present one, and any performance reviews ofCarr and other relevant records and ask her to sign it. Ask for a
three day or so turn around atwhich point she can rule on the motion to dismiss. The last time she gave the FBI



five days so this issue could be addressed quickly.

As always, I'm open to you convincing me that this is not the best way to go. In my mind, there is no down side.
If we don't ask for this, we end up in state court. If we do ask for it, and we are denied, we end up in state court
with perhaps a stronger argument for appeal. I understand that prior to the FBI interviews, if we had asked for a
ruling on the motion to dismiss, we would have lost the opportunity to interview the agents. That time has
passed. We have already interviewed the agents and have received all we were going to get from the FBI.
Asking for more information doesn't hurt us. If the FBI refuses to give us the information, we ask Judge Palmer-
Robinson to rule on the motion to dismiss. I think there is a persuasive argument that I am entitled to this
information, and I don't think the judge will be sympathetic to the FBI if they refuse to turn it over.

I'd also like to discuss this with Ron on the phone from your office on Monday morning. I don't want to talk
about a topic like this from my cell phone, which I assume is tapped.

Finally, my computer crashed. I will have only sporadic access to email via trips to Fed-Ex Kinkos. If you want
to get a message to me, please call or text me at 206-850-1492.1 can run up to the 24 hr Kinkos and check any
email.

Regards.
Michael I-:. Mockovak. Ml)

mikemock410@gmail.com

Regards,
Michael E. Mockovak, MD
mikemock410(@gmail.com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Friday, January 21, 2011 8:32 PM
To: Robinson, Jeff; Tvedt, Colette
Cc: Campagna, Joe; Crabtree, Andrea
Subject: today's meeting

Hi Colette and Jeff,

Thanks for taking the time to meet with me today. I know you are busy and I appreciate the effort to explain the
upcoming days of trial.

I'm gratified that Jeff agreed to ask Judge Palmer Robinson to sign a subpoena instructing the FBI to turn over
information about Carr's performance and the FBI's criteria for advancement. In particular, the subpeona should
request, for the years 2008, 2009, and 2010; 1) Carr's performance evaluations, including information relating to
Carr's experience or lack of experience in dealing with a CHS; 2) documents showing that Carr had not yet
worked with, or had worked with, a CHS, including documents describing the status of any investigation
involving a CHS who worked with Carr; 3) documents reflecting the FBI's standards, criteria, or job
descriptions for the position or positions that Carr held.

I also was pleased that your staff is checking the times of phone calls between Kultin and me and comparing
that to the times of the internet searches for airline flights to Australia.

Regards,
Michael E. Mockovak, MD
mikemock410@gmail.com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Wednesday, January 26, 2011 7:41 AM
To: Robinson, Jeff; Tvedt, Colette; Campagna, Joe
Subject: request for information

Good Morning Jeff, Colette, and Joe,

As I discussed yesterday, I very much want to ask Judge Palmer-Robinson to sign a subpoena requesting the
information from the FBI I described in my email dated January 21st. We are running out of time. Can this
request be made this morning?

Regards,
Michael E. Mockovak, MD
mikemock41O(g),gmail.com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Wednesday, January 26, 2011 5:26 PM
To: Robinson, Jeff; Tvedt, Colette; Campagna, Joe
Subject: Fwd: request for information

Hi Jeff, Colette, and Joe,

Any progress on getting the subpoena? We are running out of time.

Regards,
Michael E. Mockovak, MD
mikemock410@gmail.com

Forwarded message
From: mikemock410 <mikemock410@gmail.com>

Date: Wed, Jan 26, 2011 at 7:41 AM
Subject: request for information
To: "Robinson, Jeff <robinson@sgb-law.com>, "Tvedt, Colette" <tvedt@sgb-law.com>, "Campagna, Joe"
<campagna@sgb-law.com>

Good Morning Jeff, Colette, and Joe,

As I discussed yesterday, I very much want to ask Judge Palmer-Robinson to sign a subpoena requesting the
information from the FBI I described in my email dated January 21st. We are running out of time. Can this
request be made this morning?

Regards,
Michael E. Mockovak, MD
mikemock410(g),gmail.com
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Lobsenz, Jim

From: mikemock410 [mikemock410@gmail.com]
Sent: Saturday, January 29, 2011 7:39 AM
To: Robinson, Jeff; Campagna, Joe; Tvedt, Colette
Cc: Mike Mockovak

Subject: subpoena for FBI records re Carr's promotion

When Jeff, Ron Manner, and I last discussed the issue of requesting that the court sign a subpoena requesting
the FBI turn over information related to agent Carr's promotion, Jeff said he would do this. This has not yet
been done.

When agent Carver testified about his becoming the lead detective on this case, he stated that agent Carr had
been transferred and gratuitously added that he had been promoted. He did this in front of the jury to give the
jury the sense that Agent Carr is so excellent that he has been promoted.

Given how the FBI have mishandled this case by not adequately vetting their informant, and given how using a
confidential informant was a requirement for promotion, my sixth amendment rights entitle me to examine the
evidence we have requested.

I want the judge to be presented with a subpoena for her signature. I don't want Jeff in open court to minimize in
any way the potential importance of this information. I don't want any compromise made with the FBI to limit
the information I want to see. Jeff can argue that because the FBI has not been forthcoming, he has reason to
believe there may be exculpatory information in the items requested. If the judge signs the subpoena, we can
request a 24 hour recess in which the FBI can hand over the information and we can resume. If the judge does
not sign the subpoena, I will have a basis for appeal. If the FBI has not turned over the information by Tuesday
morning, we ask the judge to dismiss the case. If she refuses to dismiss the case, I have an argument for appeal.

I know we have a difference in opinion regarding the potential importance of this information, which none of us
has seen. Nonetheless, when Jeff, Ron, and I met, Jeff agreed to do this. I made these same points to Colette on
Thursday (two days ago), after court, and again when Colette and I spoke on the phone last night. My life is on
the line. I want this done. Jeff has agreed to do it.

Here's the information I'd like requested, taken from myJan 21st email:

I'm gratified that Jeff agreed to ask Judge Palmer Robinson to sign a subpoena instructing the FBI to turn over information about Carr's
performance and the FBI's criteria for advancement. In particular, the subpeona should request, for the years 2008, 2009, and 2010; 1)
Carr's performance evaluations, including information relating to Carr's experience or lack of experience in dealing with a CHS; 2)
documents showing that Carr had not yet worked with, or had worked with, a CHS, including documents describing the status of any
investigation involving a CHS who worked with Carr; 3) documents reflecting the FBI's standards, criteria, or job descriptions for the
position or positions that Carr held.

Regards,
Michael E. Mockovak, MD
mikemock41 O^gmail.com
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JK 14 2010
SUPERIOR COURT CLERK

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

STATE OF WASHINGTON Plaintiff,

vs.

MICHAEL EMERIC MOCKOVAK

Out of Custody
CCN: 1873116

Defendant,

No. 09-1-07237-6 SEA

ORDER OF PREASSIGNMENT

CLERK'S ACTION REQUIRED

SCOMISCODE: ORP

By direction of the ChiefCriminal Judge, this case has been assigned to the Honorable Palmer Robinson, Department
#41.

Charges: Count I- Solicitation to Commit Murder In The First Degree. Count II - Solicitation to Commit Murder In
The First Degree. Count III - Attempted Murder In The First Degree. Count TV - Conspiracy to Commit Theft In
The First Degree. CountV - Attempted Theft InTheFirstDegree.

Omnibus Date: December 13, 2010, 1:30pm
Trial Date: January 10, 2011
Expiration Date: January 31,2011

Assigned Counsel are as follows:
Susan Storey, DeputyProsecutor, WSBA U16447
Jeff Robinson, Defense Attorney, WSBA #11950
Colette Tvedt, Defense Attorney, WSBA # 38995
Joseph Campagna, Defense Attorney, WSBA # 40263

Contact the assigned judge'sbailiff to set all discovery motions for a hearing date.

DONE IN Open Court this 10th day ofDecember, 2010 A A /7

Chief Criminal J

F:\USERS\CPD\FORMS\ORDPREASG . , mi

ORIGINAL
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SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OF KING

STATE OF WASHINGTON Plaintiff,

vs.

m.vk^.i v /rirJr^t
Defendant.

STIPULATED ORDER TO CONTINUE
OMNIBUS HEARING

(ORCOMH)
(Clerk's Action Required)

The parties having stipulated that the omnibus hearing be continued \JfiK\d&Ci ->/^V.IJ.
@ <z:-u\ ^ - /

TT IS HEREBY

W \SutrA

DATED: /P/7/

ng Attorney. WSBA #J^fflD—

Attorney for the Defendant, WSBA # f^^

Stipulated Order to Continue Omnibus Hearing
10/2/06
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Michael Mockovak
123 Second Ave N, #320
Seattle, WA 98109

SCHROETER

GOLDMARK

& BENDER

Mockovak, Michael adv. State of Washington

Statement Date: January 21, 2011
Account No. 17898.3800

Statement No. 120764

Page: 1

500 Central Building

BIOThird Avenue

Seattle.WA 981W

Phone (206) 622-8000

TollIree (800) 809-223-1

Fa>(206) 682-2105

Previous Balance $104,392.17

Fees

12/01/2010 JAC FBI protocols research
AC Emailsw/ SGBteam; email w/ investigator Snyder; emailsw/

Monicka at KCPAO re: add'l discovery; emails w/ AG and IT re:
recording from Snyder; confw/JPR re: materials for motion to
dismiss hearing; to KCPAO to pick-up discovery; scan, OCR,
and route Prudential Life Insurance discovery; conf w/ CT re:
discovery

12/02/2010 AG T/c with client
JAC Attempt and conspiracy research re new charges
AC Emails w/ JAC re: new charging docsandcontact w/ client; t/c

Carol Sue Janes re: update; emails and confw/JPR re: materials
for motion to dismiss hearing; review fde for hearing prep

Reading briefs and cases for argument on motion to dismiss; read
new pleadings from the state filed today; prep for argument
Prep for hearing re motion to dismiss
Review of SPD materials; email SGB team re: same; email client
newcharging docs; reviewdraftprotective orderre: computers;
review State's briefopposing our motion to dismiss; email w/
JAC re: client contact; review email re: conf call w/ State,
Squires, etal. to address protective order; email w/ Monicka at
KCPAO; updateworkingbinderfor JPR

12/05/2010 JPR Prep for argument
AC Review emails; distribute conf call dial-in info

12/06/2010 JPR Prep for and argument in court

12/03/2010 JPR

JAC

AC

www.5gb-law.com

Rate

275.00

115.00

115.00

275.00

115.00

450.00

275.00

115.00

450.00

115.00

450.00

Hours

1.50

1.20

0.10

2.30

0.50

4.00

3.50

1.40

2.00

0.20

412.50

138.00

11.50

632.50

57.50

1,800.00
962.50

161.00

900.00

23.00

5.00 2,250.00



Michael Mockovak (DOC . 8761) Stati nt Date:
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Statement No.

Page:

January 21, 2011
17898.3800

120764

2Mockovak, Michael adv. State of Washington

AG

JAC

AC

12/07/2010 JPR

JAC

AC

12/08/2010 JPR

12/09/2010

AG

JAC

AC

JPR

AG

JAC

AC

12/10/2010 JPR

AG

AC

Contact FBI re confidential source informant head

Prep for hearing(1.0); hearing re motion to dismiss (2.0); m/w
JPR re hearing (.8); t/c w/ prosecution re protective order (.5);
FBI protocols research (1.5)
Prep for expert meeting; conf w/ JPR and research murder for
hire cases in the media; emails w/ JAC re: various issues; review
draft protective order; conf w/ JPR re: materials for hearing;
email w/ Carol Sue Jane re: stay ofproceedings; review emails
and materials from JAC re: FBI guidelines; draft order
dismissing case; emails and conf w/ JPR re: same; emails re:
local CHS coordinator w/ FBI; assist w/ hearing prep

Begin reading file for trial prep; e-mails and t/c's re: computer
agreement; e-mailsand t/c's re: FBI materials; arrange meeting to
review FBI materials

Review insurance discovery
Emails re: protective order and joint request forjudge
pre-assignment, etc.; email from client re: reviewing materials;
conf w/JAC, AG

Review of documents to prep for meeting with the FBI; meeting
with the FBI re: discovery; t/c's U.S. Atty Office - discovery
issues; conf. JAC and paralegals re: trial prep
Email to client re meeting (.1); scan, index new discovery (.2)
M/w G. Jennings to review FBI documents (2.0); prep for
meeting (1.3); t/c w/ client (.3,); reviewnew documents from FBI
(2.5)
Emailsre: protective order, client comingin to review materials,
and FBI materials; t/c Monicka at KCPAO re: witness interviews

Reviewing file for trial prep
Meeting with IT re disk from CT
Discovery review
Emails w/ DPA Barbosa re: add'l defense witness interviews;
emails and confs w/ SGB team members re: interviews and
meeting w/^BjBHV; ema'' Monicka atKCPAO re: same;
emails w/eBBBMPre: travel plans, etc.

Reviewing FBI protocols; t/c Brian Kipnis of the U.S. Atty office
re: compromise onthemanuals; e-mail and t/c Greg Jennings of
the FBI

Scan/OCR FBI recs

Conf w/ AG re: new materials and upcoming events; emails w/
•••••LI reviewemail from DPA Storey to court re: counts in
amended charging docs; review motion to amendchargingdocs;
confw/CT re: consult w^JPHHHfc emails w/flHM
review letter from FBI SA Jennings; t/c from client re: phone
numbers; email client

Rate Hours

115.00 0.10 11.50

275.00 5.80 1,595.00

115.00

450.00

275.00

115.00

3.80

7.50

1.50

0.20

437.00

3,375.00

412.50

23.00

450.00 4.20 1,890.00

115.00 0.30 34.50

275.00 6.10 1,677.50

115.00 0.20 23.00

450.00 4.40 1,980.00

115.00 0.10 11.50

275.00 4.10 1,127.50

115.00

450.00

115.00

115.00

3.50

1.40

1.80

1,575.00
161.00

207.00
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Mockovak, Michael adv. State of

12/12/2010

12/13/2010

JAC Prep for client's direct testimony, chapter outline

JPR

CT

AG

JAC

AC

12/14/2010 JPR

CT

JAC

AC

12/15/2010 JPR

CT

AG

JAC

AC

12/16/2010 CT

AG

JAC

AC

12/17/2010 AG

JAC

AC

12/19/2010 JPR

Prep for hearing in court; t/c's with AUSA Kipnis and FBI
Jennings; meet with de la Rue; hearing in court; meet with
prosecution team; meetwjft-clienjpn
discovery

Meeting with^mmmP
Setup forclientmeeting andflUHMI meeting (.2); make disk
forfBBBHI (.1); pull discovery declarations for deps (.1)
M/w client and••••••f (5.4.)} hearing re motions (1.0);
review state's supplemental briefing (.2)
Review emails and supplemental briefing from state; emails w/
DPAs; discovery review re: computers; assist w/ interview prep;
numerous confs w/ SGB team

Conf call with FBI, AUSA and KC Prosecutor; conf client and
^PJpJ£freview 2006 guidelines; review SPD report on
computers ^^
Meeting with••MBBI, JPR, JAC re trial prep
M/w client ahcjJBIIJIjB) ;
Witness interview coordination; review emails from gov't; review
discovery re: FBI guidelines

Meeting with defense team andclierft; meeting with defense
team; review materials for hearing tomorrow
Meetihgwith clienp^BJBJBBJBJB*JAC trial prep
Create witness list and individual roles
M/w client andfllflflBJBl.
Conf w/JIBILBI and meeting set-up (.5); conf w/ CT re:
interviews, etc. (.5); conf w/ JAC re: same (.3); brief meeting w/
client (.1); conf w/ JPR (.2)

Interview with Detective Dunn; meeting with DPA Storey and
Barbosa; conf JPR, t/c Barbosa
Prepare motion re travel
Prep for interview of Det. Dunn (1.6); interview of Det. Dunn
(.8); hearing re omnibus (.6); review computer discovery (2.6);
prep for next interviews (2.0)
Emails re: witness interviews and travel order; review SA
Nesbitt's spreadsheet; confs w/ SGB team

Review discovery re witness interviews
Review holding cell video of client (1.7); prep for interviews
(1.3)
Review emails

Prep for interview of Kultin

Rate Hours

275.00 2.40 660.00

450.00 6.00 2,700.00
400.00 2.00 800.00

115.00 0.40 46.00

275.00 6.60 1,815.00

115.00 1.30 149.50

450.00 2.20 990.00

400.00 2.50 1,000.00
275.00 8.10 2,227.50

115.00 0.80 92.00

2.00 n/c

400.00 6.50 2,600.00
115.00 0.80 92.00

275.00 8.30 2,282.50

115.00 1.60 184.00

400.00 3.00 1,200.00
115.00 0.30 34.50

275.00 7.60 2,090.00

115.00 2.50 287.50

115.00 2.30 264.50

275.00 3.00 825.00

115.00 0.20 23.00

450.00 5.00 2,250.00
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AC Trial prep including discovery review and witness binder prep

12/20/2010

12/21/2010

12/22/2010

CT

JPR

AG

JAC

AC

AG

JAC

AC

JPR

AG

JAC

12/23/2010 JAC

12/24/2010 CT

JAC

12/25/2010 JAC

12/26/2010 JAC

12/27/2010 AG

JAC

12/28/2010

AC

AG

JPR

CT

JAC

Trial prep; t/dJBmBP^PrePare f°r witness interviews
Prep for Kultin interview; conf CT re: expert; conf. paralegals re:
trial prep; conf. JAC re: recorded conversations
Prepare witness binders and review of handwritten FBI notes
Review audio and video (1.8); research Notice of Intent
documents (1.3); research notice rules (.3); draft stipulations (.9);
t/cw/^S|H(.5)
Emails w/ expert; review research re: similar case; confs w/ AG
re: witness notebook prep; binder prep; confs w/ JAC re:
stipulations and notice of intent

Review rules re Notice of Intent (.1); prepare Carr witness
notebook (6.0)
Prep for interviews (1.7); interview of SA Woodbury (1.0);
interview of R. Maybee (.8); m/w client (.5); review discovery
(1.0); analyze D. Kultin phone records (2.5)
Witness interview coordination; emails and confs w/ SGB team;
receipt, review, and OCR discoveiy

Prep for and conduct interview of Kultin
Type up client notes re transcripts (.3); prepare Carver witness
notebook (4.5)
Prep for interviews (2.5); interview of D. Kultin (2.1); interview
of SA Hecht (.9); review expert materials (1.5)

Insurance discovery analysis (3.5); trial prep re jury instructions
(2.6)

Prep for meeting with expert; t/c••••••111$ tr'al PreP
Outline chapters of cross examination

Outline chapters of cross examination

Cross examination chapter drafting

Reviel Ireport
Review transcripts and discovery (4.0); revise stipulations (.3);
|teW client(.5)'
Meeting w/ JAC (1.0); update pleadings file (2.5); update to do
list (.5); emailflMBf, Det. Dunn, and others(.5)

UpdateCarr witness notebook with Bates numberedFBI docs
Prep for interviews of chiefFBI agents
Preparefor interviewswith FBI agents; reviewtranscripts and
discovery
Review new discovery (2.2); prep for FBI interviews (3.6 at no

Rate Hours

115.00 4.00 460.00

400.00 4.00 1,600.00

450.00 4.00 1,800.00

115.00 2.00 230.00

275.00 4.80 1,320.00

115.00 3.20 368.00

115.00 6.10 701.50

275.00 7.50 2,062.50

115.00 1.50 172.50

450.00 5.00 2,250.00

115.00 4.80 552.00

275.00 7.00 1,925.00

275.00 6.10 1,677.50

400.00 3.00 1,200.00
275.00 6.20 1,705.00

275.00 2.40 660.00

275.00 4.70 1,292.50

115.00 0.40 46.00

275.00 4.80 1,320.00

115.00 4.50 517.50

115.00 3.60 414.00

450.00 6.00 2,700.00

7.00 n/c
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12/29/2010 JPR

CT

charge)
Witness prep work

Prep for and interview of FBI agents
Interviews with FBI Agents Carr and Carver (2.0 at no charge);
conf JPR and JAC; meeting with David Snyder; prepare for trial
M/w G. Jennings (.4); prep for FBI interviews (2.2); interview of
SA Carr (1.0); interview of Det. Carver (1.0); t/c^w/;client (%)•/
other trial prep (1.6)
OCR new discovery
Trial prep; emails; confs w/ SGB team; draft letter to computer
expert; meeting w/ expert on site

Review new discovery; conf JPR; Snyder; trial prep; meet with,
client;! t/c JPR, JAC, AC re omnibus, trial interviews, pretrial
motions

Trial prep
Discoveiy review and trial prep (3.4); insurance document
analysis (2.1); ra^^fiiiii^^s
Conf w/ CT, JAC, and JPR after brief meeting w/ client; burn
disk for CT; upload transcripts for JPR; add'l confs w/ JAC and
JPR; emails w/ KCPAO re: interviews, discovery, etc.; t/c to
court reporters; email investigator Snyder; t/c's to Sprint re: SDT;
other trial prep

Rate Hours

275.00 2.20 605.00

115.00 4.00 460.00

450.00 6.00 2,700.00

400.00 4.00 1,600.00

275.00 6.60 1,815.00
115.00 0.30 34.50

JAC

AG

AC

115.00 .00 460.00

12/30/2010 CT

12/31/2010

JPR

JAC

AC

400.00

450.00

275.00

5.00

5.50

6.30

2,000.00
2,475.00

1,732.50

JAC Analyze client financial documents (2.7); emails w/client (.6)f
For Current Services Rendered

Total Non-billable Hours

115.00

275.00

6.00

3.30

690.00

907.50

288.90

9.00

84,956.00

Timekeeper
Jeff P. Robinson

Colette Tvedt

Joseph A. Campagna
Andrea Crabtree

Alexandria Gust

Summary

Expenses

Computer Research
Photocopies
Telephone
Travel

Photocopies
Postage

Total Expenses Through 12/31/2010

Hours Rate Total

70.30 $450.00 $31,635.00
30.00 400.00 12,000.00

122.70 275.00 33,742.50
42.90 115.00 4,933.50

23.00 115.00 2,645.00

184.04

4.70

2.56

27.73

84.70

0.44

304.17



12/01/2010

12/08/2010

12/08/2010

12/15/2010

12/15/2010

12/15/2010

12/15/2010

12/17/2010

12/17/2010

12/27/2010

12/27/2010

12/28/2010

12/29/2010

12/30/2010

Michael Mockovak

Mockovak, Michael adv. State of

Advances

Stat. ;nt Date:
Account No.

Statement No.

Page:

Records —King County ECR
Joseph W. King Interview
Rosemary Winquist Interview
Kenneth Ballenger Interview
Brad Ruden Interview

Brenda Groshart Interview

Travel ~ Andrea Crabtree

Travel —Cash (client/expert lunches)
Photocopy Services —Cash
Process/Service Charges ABC Process Service & Mazon Associates
Records —King County ECR
Records —American Express / Court Copies
Expert - Other •
Photocopy Services —Cash

Total Advances

Total Current Work

Balance Due

Your trust account #4 balance is $340,030.47

January 21, 2011
17898.3800

120764

6

0.60

595.80

740.00

497.50

422.50

710.00

13.62

17.06

6.00

17.50

17.70

22.49

500.00

6.00

3,566.77

88,826.94

$193,219.11
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CLERK'S MINUTES

SCOMIS CODE: MTHRG

Judge PALMER ROBINSON

Bailiff CHERYL CUNNINGHAM

Court Clerk MELISSA EHLERS

Digital Record DR E 835

Start 8:44:50

Stop

46+

Dept. 41
Date: 1/3/2011

KING COUNTY CAUSE NO.: 09-1-07237-6 SEA

State of Washington vs. Michael Mockovak

Appearances:

DPA Susan Storey and Mary Barbosa present
Defendant present and represented by counsel Colleen Tvedt

also present

MINUTE ENTRY

• Defendants motion to reduce bond. • Denied. • Granted, bond set at

On: • CCAP Basic • CCAP Enhanced • EHD • WER

•

IE) Joint motion to continue trial date. • Denied IE) Granted.

Omnibusdate: Trial date: 1/12/11 Expiration date: 2/11/11
• motion for competency evaluation. • Denied. • Granted, Return date:
0 Omnibus Hearing Held
0 Court and counsel discuss media coverage

•

•

Order(s) signed

Page 1 of 1 rev 509
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I LED

JAN 0 3 2011

superior cou,7r clerk
BY RM^sa Otters

DSPUTY

SUPERIOR COURT OF THE STATE OF WASHINGTON COUNTY OF KING

STATE OF WASHINGTON,

vs.

ff\xh<*\ flktffi/iK.

In Custody ( Outof Custody

An omnibus hearing was held on this date.

1. CrR 3.5:

JVNo custodial statements will be offered in the state's case-in-chief, or in rebuttal.
The statements of defendant will be offered in state's rebuttal case only.
The statements referred to in the state's omnibus application will be offered and:

May be admitted into evidence without a pretrial hearing, bystipulation of
the parties.
A pretrial hearing shall be held.

2. CrR 3.6:

XNo motion to suppress evidence pursuant to CrR 3.6(a) shall be made.

Defendant will move to suppress evidence. Moving party shall comply with CrR 3.6,
8.1 and CR 6. The motion shall be heard, immediately before trial, by the trial judge.

CrR 4.7:

Plaintiff,

Defendant

no. /9f-/-/)^S7-6 St&

ORDER ON OMNIBUS HEARING

Charge: Sbl <h) fanrni-f- Wotfe/'I

Trial Date:

Expiration: >°^/ ((III

Plaintiff has provided the defense with all discovery required by CrR4.7(a).
Defendant has provided the plaintiff with all discovery required by CrR 4.7(b).

ORDER ON OMNIBUS HEARING
REVISED 4/2005

SCForm 2 OOR

Pagel of 2



4.

5.

6.

Plaintiff shall provide the defense with \i\or&jc CDr^p,iXer~ f/'J?fifJ~,

Defendant shall provide plaintiff with lJi4ti&<; AV"f, dOlS-krdtr<? d/tfS&f
\nC ph*rt Cr>fofA$ by /Jrj// ,2J&0 . J
Witness interviews shall be completed by iJ\hiil 2O0_/ . No party
may impede opposing counsel's investigation ofthe case, CrR 4.7(h)(1).

The general nature of the defense is ^rYJyZ.p/rjerTr' .

Discovery orders:

Plaintiff will move to amend the information to /7/)nf
Defense shall beserved a copy of the proposed amended informatlon-f^-dgys"
before the trial date.

Motions in limine are reserved for the trial court.

Proposed jury instructions shall be served and filed when the case is called for trial,
CrR 6.15(a).

Other motions not specifically'referenced in this order shall be noted before the chief
criminal judge or criminal motions judge, and shall comply with CrR 8.1, CrR 8.2, CR 6
and CR 7(b) unless expressly agreed by the parties in writing.

^l-iajlfU;^ /fry fer^g prepared by ptHfr.S

DONE IN OPEN COURT this h day of

Submitted:

.£=
SECUTTNG ATTORNEY

JA^yU^k
ATTO
WSBA#

Y FOR DEFENDANTK^ggE
WSBA#

[ am fluent in the Janguage. I have translated this document for the defendant into that language.
certify, under penalty of perjury under the laws of the State ofWashington, that the foregoing is true and correct.

Date and Place

ORDER ON OMNIBUS HEARING
REVISED 4/2005

Interpreter

SCForm 2
OOR

Page 2 of 2



OMNIBUS HEARING CHECKLIST

Case Name: 54tft U. POida^f /Hdctd\&(£. Trial Date ////>///
Case No: />?-/-/)7:253-6> ,<T^n Expiration Date" v ~~

PLEA NEGOTIATIONS COMPLETED

Yes No Plea Possible
Yes No )£_ Sent to Plea Calendar this date

DISCOVERY ISSUES ADDRESSED Provided by:

Yes No X* All documentary discovery (photos/tapes) provided //5///
Yes x' No Prior convictions ofdefendant/witness provided
Yes No X All medical records, expert reports, lab and test results provided //t/(i
Yes No ~X^ All state witnesses have been interviewed and are ready for trial
Yes No V" All defense witnesses have been interviewed and are ready for trial
Yes No X^ All remaining witnesses interviews have been scheduled for specific

dates and times or will be completed by j/~?-jf/
Yes X* No " All discoverable defenses have been disclosed
Yes No V All discovery has been completed

If no Discoverv matters which need court's resolution:

TRIAL / READINESS ISSUES

Yes No X^ The information will be amended
Yes No Co-defendant(s) is/are ready for trial
g^-~3 [sJLC-\(S Trial length estimate, including pre-trial motions

Yes ">C No Jury
Yes No_V CrR 3.5 hearing'

# of hours # of witnesses
Yes No X CrR3.6 hearing:

# of hours # ofwitnesses — interview date(s)
Briefing schedule

Yes No \f Sent to motion calendar
Ifyes: Motion to beheard no later than:

Briefing schedule:

Ifnc Omnibus rescheduled to:

DATED: //?///

^^ /?/- ^V"
Deputy Pk^eJating'Attorney

OTHER

Defendant's Attorney
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500 Central Building

810 Third Avenue

Seinlc.WA?B104

Phone (206) 622-8000

Toll free (800) 6OT-2234

F» (206) 682-2305

Michael Mockovak

123 Second Ave N, #320
Seattle, WA 98109

SCHROETER

GOLDMARK

& BENDER

Mockovak, Michael adv. State of Washington

Fees

Statement Date:
Account No.

Statement No.

Page:

hie copy
February 10, 2011

17898.3800

121118

1

01/02/2011 CT Trial prep; conf JPR; conj
and cross examinations

JPR Trial prep

prep for opening
Rate

400.00

450.00

450.00

Hours

5.00

5.00

01/03/2011

01/04/2011

JPR

CT

JAC

AG

AC

AEL

JPR

JAC

AG

AC

Trial prep
Omnibus; prep for interviews for remaining witnesses; t/c C.
Fricke re PowerPoint for opening statements; t/cMHH^
^^ review jury questionnaire; conf AC
Insurance document review

Email ROIs to Snyder re^VflflHflHN (--^)> review emails
re witness interviews, status, to do (.3)
To KCPAO for add'l discovery; scan, review, distribute, and save
discovery; emails w/ IT and computer expert; travel to and
meeting w/ expert at his lab; email from client re: logistics of
visit with daughter; emails w/ Monicka re: witness interviews
and trial testimony; emails w/ •BBHK meeting w/ client;
review client's commentary re:fHHHHHHR^> emails w/
AG re: binder prep; upload deps for JPR; emails w/ client;
review memo re: timeline from JAC; conf w/ CT; and other trial
prep

Conf w/ JPR and review documents and pleadings

Trial prep
T/c w/ C. Fricke re slides (.8); computer discovery review -
filtered emails (4.9)
Review emails (.2); draft jury instructions (.4); review phone
records re King/Kultin (.3)
Emailw/40Bl; review PPT from CT; emails re: jury
instructions; t/c £HliHHfc emails w/ ITre: same; emails
re: witness interviews; receipt, review, and circulate State's

www.sgb-law.com

400.00

275.00

115.00

2,000.00

2,250.00

6.00 2,700.00

4.00

3.30

0.50

1,600.00

907.50

57.50

115.00 4.80 552.00

400.00 0.70 280.00

450.00 6.50 2,925.00

275.00 5.70 1,567.50

115.00 0.90 103.50
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01/05/2011 JPR

JAC

CT

AG

AC

01/06/2011

01/07/2011

JAC

CT

JPR

AG

AC

AEL

CT

JPR

JAC

AG

AC

witness list; emails and confs re: phone records; receipt and
review ofmaterials from investigator r^MHHMV
email M^^HBHBft/c client and confw/ SGB team re: next
client meeting; emails re: same; email and text investigator re:
witness interviews; add'l trial prep

Trial prep re: tapes and cross of Kultin; meeting with client;
e-mail prosecutors re:^HHHiB^
Transcript review and trial prep
Conf C. Fricke re PPT slides; prep for interviews; conf JAC on
trial brief

Upload MM's computer on Z:\
Emails w/ DPAs Storey and Barbosa, Monicka, CT, JAC,^.
flHflfe, client, D. Snyder, computer expert, ITsupport; conf w/
JAC re:0HHm^ materials; t/c court reporters; to
KCPAO for add'l discovery; scan, review, and route discovery;
multiple confs w/ JPR, CT, JAC, and AG; review C. Monea
corrections to interview transcript; review JPR emails to State;
add'l trial prep, including organizing photos from Snyder,
uploading materials for JPR, etc.

Transcript review and trial prep
Prep for interviews with Christian Monea; Brad Klock and
Prudential Insurance broker

Conf. with court; conf. prosecutors; prep for trial; prep
Powerpoint
Gather documents for Monea interview (1.3); pick up discovery
from gvt (.3)
Update witnessnotebooks; OCR discovery; confw/ JAC re:
corrected transcripts; t/c tocourt reporters (2.5); emails w/^|
••(•••PHI ftftHMMb CT, D. Snyder, the State, the
Court, etc.; transcript review; rebuild discovery index; review
Kultin interview notes and correct statement of••••) review
materials from Snyder; review of and emails re: updated witness
list from State; t/cHHP; reviewof cell phone reports (3.0)
Legal research

Interview of Christian Monea and Bradley Klock; conf JAC;
conf JPR; trial prep and demonstrativeaids for opening
Trial prep; conf CT and JAC re: interviews; finalize jury
instructions; work on cross outlines for witnesses assigned to
JPR

Interview of C. Monea (1.5), prep for interview (2.0); interview
of B. Klock(1.0), prep for interview (1.5); prep for opening(1.8)
Deliver Monea Dec from King case to CT
Emails re: canceling interviews; email client example subpoenas;
emails v/^KKtttk email Monicka re: discovery and
interviews; review materials from Snyder; emails w/ computer

Rate Hours

115.00 3.60 414.00

450.00 6.50 2,925.00

275.00 6.20 1,705.00

400.00 1.50 600.00

115.00 0.20 23.00

115.00 5.40 621.00

275.00 6.90 1,897.50

400.00 3.00 1,200.00

450.00 6.50 2,925.00

115.00 1.60 184.00

115.00

400.00

400.00

450.00

275.00

115.00

5.50 632.50

2.50 1,000.00

6.00 2,400.00

5.50

7.80

0.30

2,475.00

2,145.00

34.50
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expert; t/c and email court reporter; confs and emails re: demo
opening; other trial prep

01/08/2011 JAC Trial prep, prep for opening
AEL Legal research for trial brief and beginning draft
AC Review discovery for correct name spellings for transcripts and

emails w/ court reporter; email w/ client re: returned check (no
charge); review emails from CT and Barbosa re: comments in
Klock interview; emailsw/^HHMHHHUft, ^R, JAC,
CT, and AEL

01/09/2011 CT Trial prep; conf JAC
JAC Trial prep
AC Witness binder prep (.5); emails w/ SGB team (.3); email w/

expert Leonard; email w/ AEL re: research (.1); discovery review
(-5)

AEL Legal research and drafting for trial brief and motions

01/10/2011 JPR Trial prep; finish trial brief and instructions
CT Trial prep; review and prep exhibits
JAC Interview of J. King (1.0), prep for interview (1.0), trial prep

(6.5)
AG Re-draft jury instructions (.3); review emails (.2); copy and send

audio clips to Fricke (.3); prepare Klock Witness Binder (.8);
save audio tracks (.2); prepare statement binder with
revised/corrected statements (.6)

AC Conf and email w/ JPR re: map (.1); conf w/ JAC re: questions
for DPAs (.1); conf w/ CT re: same (.1); emails w/ Monicka and
DPA Barbosa re: interviews; calendaring (.2); emails w/ JAC and
AG re: audio/video files (.1); emails w/ DPA Storey (.1)

AEL Finish prep of one motion and circulate; add'l research and
briefing re: further issues

01/11/2011 JPR Trial prep; prep jury instructions, voir dire, jury questions for the
court, motions in limine

CT Trial prep; mock opening and brainstorm; conf C. Fricke;
prepare PPT slides and audio and video

JAC Trial prep (6.0), runthrough of opening (1.5)
AG Final jury instructions (.8); begin Carver Witness Notebook

(4.0); compare 8/11 transcript with JPR notes (.3); start Klock
Witness Binder (.1)

AC Edit and then finalize trial brief; emails w/ SGB team; email w/
AEL re: 404(b) info; emails w/(flHMMBp: voir dire and
materials from linguists; format draftvoir dire from i^HBHa
email w/ Chris Anderson re: representation ofMonea; email
transcripts and trial brief to State;email Court; emailsand confs
w/ AG re: jury instructions; edit and finalize proposed voirdire;
file and serve voir dire; emails re: demo opening; emails re:

Rate Hours

115.00 3.80 437.00

275.00 4.80 1,320.00

400.00 6.50 2,600.00

115.00 2.00 230.00

400.00 6.00 2,400.00

275.00 5.10 1,402.50

115.00 1.50 172.50

400.00 8.40 3,360.00

450.00 7.00 3,150.00

400.00

275.00 8.50 2,337.50

115.00 2.40 276.00

115.00 0.70 80.50

400.00 6.70 2,680.00

450.00

400.00

275.00

115.00

7.00

11.00

7.50

5.20

3,150.00

4,400.00

2,062.50

598.00
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witness interviews; email client; add'l trial prep

01/12/2011 jl^Cnal^fB^ialprep
CT Pretrial motions, jury selection, meeting with trial consultant
JAC Trial and trial prep
AG Trial prep: witness binders, jury chart, deliveries to court, etc.
AC Trial prep

01/13/2011 JPR Trial and trial prep
CT Jury selection; confjury consultant
JAC Trial and trial prep
AG Errand to court (.3); witness notebook updates (6.0)
AEL Research issue for JPR and draft memo

01/14/2011 JPR Trial prep
JAC Trial and witness prep
AG Witness binder updates

01/15/2011 CT Trial prep; reviewand preparecross examinations on all
insurance documents; conf JAC; conf JPR

JAC Witness cross prep

01/16/2011 CT Trial prep; cross examinations of Christian Monea, Dawn
Schreck, Dino Buonopane

JAC Witness cross prep re insurance

01/17/2011 JPR Trial prep
JAC Trial and witness cross prep
CT Trial prep

01/18/2011 JPR Trial and trial prep
JAC Trial and trial prep
AC Confs w/ CT, JPR, JAC, and AG re: trial prep (.5); t/c JAC re:

cell phone recs in discovery; discovery review; text JAC (.1); to
courthouse for opening arguments (2.5); pick-up lunches and
conference room setup (.5); review emails; email SGB team re:
follow-up from last week (.3); confs w/ JPR, CT and JAC re:
witness prep, today's testimony and opening arguments; emails
w/ D. Snyder; conf w/ Kerry in Word Processing re: transcript;
binder prep (2.0)

CT Trial and prep
AG Trial prep
WP Transcribe and proof Det. Dunn interview

01/19/2011 JPR Trial and trial prep
JAC Trial and trial prep (4.0 at no charge)
CT Trial prep;conf JAC and AC; prep for cross examination;

prepare audio clips

Rale Hours

115.00 6.20 713.00

450.00 10.00 4,500.00
400.00 10.00 4,000.00
275.00 8.00 2,200.00
115.00 6.00 690.00

115.00 5.80 667.00

450.00 10.00 4,500.00

400.00 8.00 3,200.00

275.00 8.00 2,200.00

115.00 6.30 724.50

400.00 0.50 200.00

450.00 3.00 1,350.00

275.00 6.90 1,897.50

115.00 5.00 575.00

400.00 5.00 2,000.00

275.00 6.20 1,705.00

400.00 5.20 2,080.00
275.00 4.70 1,292.50

450.00 6.00 2,700.00

275.00 8.30 2,282.50

400.00 8.00 3,200.00

450.00 10.00 4,500.00

275.00 10.50 2,887.50

115.00 5.90 678.50

400.00 10.00 4,000.00
115.00 2.40 276.00

40.00 2.90 116.00

450.00 10.00 4,500.00

275.00 8.20 2,255.00

400.00 14.00 5,600.00
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01/20/2011

AG

AC

JAC

JPR

CT

AC

01/21/2011 JPR

JAC

01/22/2011 CT

01/23/2011 JPR

01/24/2011 JPR

CT

JAC

AG

AEL

AC

01/25/2011 JPR

CT

JAC

AG

AC

01/26/2011 JPR

CT

JAC

AG

AEL

AC

Trial prep
Trial prep, including witness binder preparation, discovery
review, brainstorming w/ CT and JAC, cite checking cross
materials, review phone records; emails w/ SGB team; trips to
courthouse; t/c's and emails w/ US Attorney's Office, FBI Office,
and King County Prosecutor's Office re: add'l discovery, etc.

Trial and trial prep
Trial and prep
Trial and prep
Meeting w/ JPR, CT, JAC post-court re: tasks, progress, etc.;
brief meeting w/ client & R. Manner; multiple add'l confs w/
JPR, CT, JAC, and AG; t/c bailiff and court reporter re:
transcript; to clerk's office to request CD; search discovery re:
Kultin FBI materials; add'l trial prep; emails w/ client and JPR
re: expert materials

Meet with client; trial prep
Prep for witness cross examination

Trial prep; meeting with JAC

Prep for cross of Kultin
CT Trial prep (3.0 at no charge)
JAC Prep for witness cross examination

Trial and prep
Trial; conf JAC and AC (4.0 at no charge)
Trial and trial prep
Review Klock t/c's (.2); pick up lunch (.3); delivery to
courthouse (.4); delivery to courthouse (.4)
Conf w/ CT and JAC; legal research and drafting related to
evidence rule 106, rule of completeness
Conf w/ CT and JAC; trial prep

Trial and trial prep
Trial and prep
Research and draft motion to dismiss count 1, trial and trial prep
Trial prep
Trial prep; review text messages; witness binder prep; and team
conferences

Trial prep and trial
Trial and prep
Draft and revise motion to dismiss count 1, trial and trial prep
Trial prep witness exhibits
Review and edit draft of motion to dismiss count 1

Trial prep

Rate

115.00

115.00

Hours

0.40

12.00

46.00

1,380.00

275.00 6.00 1,650.00
450.00 5.50 2,475.00
400.00 5.00 2,000.00

115.00

450.00

275.00

400.00

4.00

6.50

6.50

6.50

460.00

2,925.00
1,787.50

2,600.00

450.00 4.00 1,800.00
400.00 4.00 1,600.00
275.00 5.60 1,540.00

450.00 10.00 4,500.00
400.00 12.00 4,800.00
275.00 12.90 3,547.50

115.00 1.30 149.50

400.00 4.50 1,800.00
115.00 1.50 172.50

450.00 12.00 5,400.00
400.00 10.00 4,000.00
275.00 10.60 2,915.00
115.00 1.60 184.00

115.00 5.80 667.00

450.00 12.00 5,400.00

400.00 10.00 4,000.00
275.00 14.30 3,932.50

115.00 0.60 69.00

400.00 2.50 1,000.00
115.00 0.50 57.50
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01/27/2011 JPR Trial and trial prep
JAC Revise motion to dismiss count 1, trial and trial prep
CT Trial and prep
AG At trial (3.0 N/C); pull transcripts for client, notebook (.3)
AEL Attend trial and provide input on cross examination of informant

(3.0); final edit of motion to dismiss (1.6)
AC Emails w/ court re: exhibits and JIs; finalize cited JIs; emails w/

AG re: prep for court today; conf w/ JAC re: motion; edit cites to
motion (1.0); t/c JAC re: transcripts (.1); trip to courthouse (.3);
add'l edits to motion to dismiss and transcript review (2.0); confs
w/ JPR, CT, JAC, and AEL re: Kultin testimony, motion to
dismiss, remaining days of trial, etc.; emails w/ JPR, CT, JAC,
and AEL re: same; add'l cite work for motion; conf w/ JAC re:
filing (2.6)

Rate Hours

450.00 7.00 3,150.00

275.00 7.50 2,062.50

400.00 7.00 2,800.00

115.00 0.30 34.50

115.00

275.00

450.00

400.00

400.00

115,00

275.00

450.00

400.00

400.00

115.00

275.00

450.00

450.00

400.00

4.60

6.00

3.30

3.00

3.00

2.50

0.80

9.60

12.00

6.50

0.40

0.10

10.20

11.00

4.00

12.00

7.60

6.00

4.50

712.80

20.70

n/c

690.00

907.50

1,350.00
1,200.00
1,000.00

92.00

2,640.00
5,400.00
2,600.00

160.00

11.50

2,805.00
4,950.00

n/c

5,400.00

n/c

2,400.00
n/c

236,782.00

01/28/2011 JAC Prep for motion hearing, motion hearing
JPR Prep for and argument of motions
CT Trial prep; conf JPR, JAC
AEL Motion hearing
AC Trial and motion prep; emails

01/29/2011 JAC Trial and closing prep
JPR Trial prep and closing prep w/JBHH^
CT Trial prep; meeting with JAC, JPR and C. Fricke
AEL Compile legal research materials and send to AC
AC Email w/ AEL and save research materials

01/30/2011 JAC Trial and closing prep
JPR Trial prep
CT Prep for trial; conf JPR

01/31/2011 JPR Trial and prep
JAC Trial and trial prep
CT Trial and prep; conf JPR re closing and rebuttal (4.0 at no

charge)
AC Attend court proceedings

For Current Services Rendered

Total Non-billable Hours

Summary

Timekeeper Hours
Jeff P. Robinson 194.00

Amanda E. Lee 35.20

Colette Tvedt 166.70
JosephA. Campagna 203.10
Andrea Crabtree 75.90
Alexandria Gust 35.00

Rate

$450.00

400.00

400.00

275.00

115.00

115.00

Total

$87,300.00
14,080.00
66,680.00
55,852.50

8,728.50
4,025.00



11/05/2010

01/05/2011

01/18/2011

01/18/2011

01/21/2011

01/21/2011

01/21/2011

01/25/2011

01/26/2011

01/26/2011

01/26/2011

01/26/2011

01/26/2011

01/26/2011

01/27/2011

01/27/2011

01/28/2011

01/28/2011

01/28/2011

01/28/2011

Michael Mockovak

Mockovak, Michael adv. State of Washington

Timekeeper

Word Processing

Expenses

Computer Research
Photocopies
Telephone
Travel

Photocopies

Total Expenses Through 01/31/2011

Advances

Expert - Other •
Expert - Other —\
Travel — First Bankcard / Meal

Travel — First Bankcard / Meals

Travel —Cash (client, friend & expert lunches)
Transcript —Cash (CD)
Legal Expert —J
Process/Service Charges ABC Legal Services
Expert - Other —VHHNHBHMMP
Deposition of RoJane Maybee
Deposition of Daniel Kultin
Depositions ofBradley Klock & Christian Monea
Deposition ofDet Carr
Deposition ofJoseph King
Travel —Cash (client lunch)
Records —King County ECR
Telephone American Express / Budget Conferencing
Deposition of Bradley Dean Klock
Legal Expert -^flHHMHHft
Investigation —David Snyder PI and Associates, Inc.

Total Advances

Total Current Work

Balance Due

Your trust account #4 balance is $156,721.36
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Hours Rate Total

2.90 40.00 116.00

25.19

108.40

15.24

189.15

252.30

590.28

5,575.00

10,000.00
41.64

15.77

51.01

100.00

12,961.71
9.50

5,000.00
277.50

777.50

1,141.50

621.00

481.50

9.51

1.95

13.54

367.50

10,539.72

7,622.40

55,608.25

292,980.53

$292,980.53
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CLERK'S MINUTES

SCOMISCODE: JTrial $JFA 12 Person

Judge
Bailiff:

Court Clerk

Palmer Robinson Dept. 41
Cheryl Cunningham Date: 1/12/2011
Melissa Ehlers

Digital Record: DR E-835

KING COUNTY CAUSE NO.: 09-1-07237-6 SEA

State of Washington v Michael Mockovak

Appearances:

State is present and represented by Susan Storey and Mary Barbosa
Defendant is present and represented by Colleen Tvedt and Jeff Robinson

MINUTE ENTRY

9:13:55 This cause comes on for Jury Trial. Defendant is charged with Count I:
Solicitation to Commit Murder in the First Degree; Count II: Solicitation to
Commit Murder in the First Degree; Count III: Attempted Murder in the First
Degree; Count IV: Conspiracy to CommitTheft in the First Degree; Count V:
Attempted Theft in the First Degree

9:14:57 Court and counsel discuss scheduling and Voir Dire
Alternate Jurors will be in Seats #2 & #8

9:17:55 State's Motion in Limine:

Motion to Exclude-Granted

Record Recollection- Granted

Motion to Exclude Irrelevant Evidence- Granted
Cross Examination of State's Witness- Granted
Impeachment of State's Witnesses- Granted
Disclosure of Defense- Granted

Disclosure of Defense Witness- Granted

Production of defense investigator's notes pertaining to the defense
interview- Reserved

Motion to compel discovery of all potential defense exhibits- Granted
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State of Washington v Michael Mockovak
King County Cause No. 09-1-07237-6 SEA

Self-Serving Hearsay- Granted
Sympathy Evidence- Granted
Mind Altering Substances- Granted
Prior Bad Acts of State's Witnesses- Granted

Juror Note Taking- Granted

9:42:26 Defendant's motion in Limine:

Motion to Inform Witnesses of the Court's rulings on Motion in Limine and
Pre-trial Motions- Granted

Motion to Exclude Witnesses from the Courtroom to Prohibit Witnesses and

the parties from disclosing the nature of claims made in opening statement
and witness trial testimony to other witnesses- Granted
Motion to prohibit counsel and witnesses from using the terms victim,
suspect or defendant is Denied
Preemptory challenges- Granted
Exhibits and Notice of Witness-Granted

Other Acts Evidence- Reserved

Jury Instructions- Reserved
Closing Argument on entrapment defense- Reserved

9:48:16 Court and counsel discuss questions regarding voir dire

9:57:42 Recess

10:38:52 On Record

10:42:55 Jury Panel is sworn and Voir Dire Commences

11:27:33 Off

1:30:19 On

11:30:35 Following jurors are excused for hardship,
1,3,10,11,16,26,27,28,29,30,31,39,41,42,45,46,33,38, & 12

11:37:06 Juror #5 is questioned outside the presence of the jury panel
11:45:26 Defendant motion to excuse for cause is Denied

11:49:20 Juror #35 is questioned outside the presence of the jury panel.
11:57:34 Defendant's motion to excuse for cause is Granted

11:58:40 Juror #44 is questioned outside the presence of the jury panel and is
excused for cause
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12:00:58 Court and counsel discuss bringing up the second panel of 25 jurors

12:02:26 Side Bar placed on record regarding hardships

12:03:06 Defendant notifies the court regarding scheduling conflict on the 28th of
January

12:03:55 Counsel motion for individual questioning of jurors who have answered yes
to hearing about this case in the media

12:04:31 Lunch Recess

1:52:25 Second Jury Panel is sworn and Voir Dire Commences
2:25:35 Off

2:29:58 On

2:30:05 Following jurors are excused for hardships, #54,56,58,62,63,67,68,69,70 &75

2:39:59 Jury panel released until January 13, 2011 at 9:00 am

2:37:28 Side Bars placed on record regarding hardship of jurors and whether or not
panel should be excused until tomorrow.

2:38:05 Court and counsel discuss jurors who need to be questioned individually

2:39:41 Recess

2:52:52 Juror #7 is questioned individually
3:01:35 Juror #9 is questioned individually
3:11:02 Juror #14 is questioned individually
3:19:24 Juror #20 is questioned individually
3:25:36 Juror #34 is questioned individually
3:29:12 Juror #36 is questioned individually. Juror is excused for cause
3:42:59 Juror #37 is questioned individually
3:49:49 Juror #40 is questioned individually
3:54:15 Juror #47 is questioned individually

Court is adjourned until January 13, 2011 at 9:00 am
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State of Washington v Michael Mockovak
King County Cause No. 09-1-07237-6 SEA

Date: January 13, 2011

Judge: Palmer Robinson
Bailiff: Cheryl Cunningham

Court Clerk: Leah Fontanez

Digital Record: E 835

Continued from: January 12, 2011

MINUTE ENTRY

Defendant and respective counsel are present.

8:56:07 Court convenes.

Prospective jury panel absent.

Discussion re individual juror voir dire.

8:56:42 Recess

9:09:45 Court reconvenes.

Individual voir dire ofjurors 23, 24, 19, 52, 64, 66, 66, 73, 74 occurs.

The Court excuses juror 23 from this case and any further service.

The Court and respective counsel discuss voir dire procedures.

Discussion re transcripts.

Change of Clerk Ron Gertler

10:27:20 Trial resumes with continuing Voir Dire

12:02:03 Recess for Lunch ^T1-„
CHANGE OF CLERK >JANlE SMOTER

1:39:28 Court resumes.
JURY PANEL ABSENT
Discussion re: disclosure by Juror#49 to the bailiff concerning witness.
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King County Cause No. 09-1-07237-6 SEA

1:42:00 Court in recess.

1:53:54 JURY PANEL PRESENT

Court resumes.

Jury selection resumes.

2:43:50 State's motion to excuse Juror #40 for cause is granted.

2:50:55 Court takes peremptory challenges.

2:57:05 Defendant's motion to excuse Juror #37 for cause is granted.

2:59:05 Peremptory challenges resume.

3:08:14 The following Jurors are sworn and impaneled:

1 Nathan Swygard 8 Robert Blevins
2 Cynthia Webb 9 Thomas Zylstra
3 Ann Buckley 10 Stephanie Delaney
4 Eric Westphal 11 Janet Polata
5 Donna Walzer 12 Jerry Woo
6 Chelan Jenness 13 Jacob Parker

7 Vicki Langlot 14 Leroi Smith

3:08:33 The Court instructs the Jury re: trial procedures.

3:13:57 Jurors are excused for the day.

3:15:14 Discussion re: prior in chambers conference concerning presence of Ms. King.
Ms. King's attorney, Anne Bremner, addresses the court.

Court admonishes and orders all parties in the court to not discuss the court
proceedings with potential witnesses.

Discussion re: issues raised by Juror #60; Court reads the notes from the
Juror into the record.

Defendant's objections to the Court excusing Juror #40 for cause is put on the
record.

3:27:31 Prior in chambers discussions and sidebars are put on the record.

3:28:59 Court is in recess until 1/18/11 at 9:00 a.m.
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King County Cause No. 09-1-07237-6 SEA

Date: 1-18-11

Judge: Palmer Robinson
Bailiff: Cheryl Cunningham

Court Clerk: Dawn Tubbs

Reporter:
Digital Record: E -835

Continued from: 1-13-11

MINUTE ENTRY

9:20:27 START

Defendant and respective counsel present

Jury absent

Stipulations of the Parties signed, filed

Discussion re scheduling

9:2:25 Jury present

9:23:30 State's opening statement

10:19:45 STOP

Recess

10:44:16 START

Jury absent

Discussion re logistics, sound equipment

10:49:30 Jury present

10:50:38 Defendant's opening statement

11:45:17 STOP

Recess

1:34:25 START
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HAIU7 2011

3UPEW0RCOJH? CLS*

COPY "TO COU^Y JM, MAR 1 7

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

Plaintiff,

Vs.

MICHAEL EMEPJC MOCKOVAK,

Defendant,

No. 09-1-07237-6-SEA

JUDGMENT AND SENTENCE

FELONY (FJS)

I. HEARING

1.1 The defendant, thedefendant's lawyer, JOE COMPAGNA, and thedeputy prosecuting attorney were present at
the sentencinghearing conducted today. Others present were:

II. FINDINGS

Therebeingno reasonwhyjudgmentshouldnot be pronounced, the courtfinds:
2.1 CURRENT OFFENSE(S): Thedefendant wasfound guilty on02/03/2011 byjuryverdict of:

Count No.: j_ Crime: SOLICITATION TO COMMIT MURDER INTHE FIRST DEGREE
RCW 9A.28.030m AND 9A.32.030fl¥a) Crime Code: 20124
Date of Crime: 10/14/2009-11/06/2009 IncidentNo.

Count No.: Jfl Crime: ATTEMPTED MURDER INTHE FIRST DEGREE
RCW 9A.28.020 AND9A.32.030Cl¥a^ Crime Code: 10112
Date ofCrime: 11/07/2009 . IncidentNo.

Count No.: _V Crime: CONSPIRACY TO COMMIT THEFT INTHE FIRST DEGREE
RCW 9A.28.040.9A.56.030mfa1 AND 9A.56.020fl¥a1 AND Co) Crime Code: 32502
Date of Crime: 08/05/2009 - U/06/2009 IncidentNo.

CountNo.:V Crime: ATTEMPTED THEFT INTHEFIRST DEGREE
RCW 9A.28.020. 9A.56.Q30n¥a1 AND 9A.56.020fl¥a> AND (V) Crime Code: 12730
Dateof Crime: 11/07/2009 Incident No.

t ] Additional current offenses are attached in Appendix A
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SPECIAL VERDICT or FTJNTJING(S):
(a)
(b)
(c)
(d)
(e)
(0

(g)
(h)

0)

,RCW9.94A.533(3).[ ] While armed with a firearm in count(s).
[ ] Whilearmedwith a deadly weapon other than a firearm in count(s).
[ ] With a sexual motivation in count(s)
[
[

.RCW9.94A.533(4).

[
[
^fCurrentoffenses encompassing the same criminal conduct in this cause are countfs'TTT <\TL ,
9.94A.589(l)(a). ~yt<3^-
[ ] Aggravating circumstances as to count(s) :

] A V.U.C.SA offense committed in a protected zone in count(s).
] Vehicular homicide [ JVioIent traffic offense [ ]DUI [ ] Reckless [ JDisregard.
] Vehicular homicide by DUI with prior conviction(s) for offense(s) defined in RCW 46.61.5055,

RCW9.94A.533(7).
] Non-parental kidnapping or unlawful imprisonment with a minor victim. RCW 9A.44.128, .130.
] Domestic violence offense as defined in RCW 10.99.020 for count(s)_

.RCW9.94A.835.
RCW 69.50.435.

RCW
X,

2_ OTHER CURRENT CONVICTION(S): Other current convictions listed under different cause numbers used
in calculating the offender score are (list offense and cause number):

23 CRIMINAL HISTORY: Prior convictions constituting criminal history for purposes of calculating the
offender score are (RCW 9.94A.525):
[ ] Criminal history is attached in Appendix B.
[ ] One point added for offense(s) committed while under community placement for count(s)

2.4 SENTENCING DATA:

Sentencing
Data

Offender

Score

Seriousness

Level

Standard

Range Enhancement

Total Standard

Range
Maximum

Term

Count n f 1 XV

MONTHS

75% OF

STANDARD

MONTHS

LIFE

AND/OR

$50,000
Count III #1 XV

MONTHS,
75% OF

STANDARD

___t__snBK_N_rv

-v_^_E__i__E_7

LIFE

-AND/OR

$50,000
Count IV » 1 n

MONTHS

75% OF

STANDARD

saesr 1.5"-

MONTHS M.'S"
10 YEARS

AND/OR

$20,000
Count V m i n

MONTHS

75% OF

STANDARD

'9T»9 t.S~-
MONTHS M.S

10 YEARS

AND/OR

$20,000
[ ] Additionalcurrent offense sentencingdata is attachedin Appendix C.
2.5 EXCEPTIONAL SENTENCE

[ ] Findings of Fact and Conclusions ofLaw as to sentence above the standard range:
Finding of Fact: The jury found or the defendant stipulated to aggravating circumstances as to
Counts) .
Conclusion ofLaw. These aggravating circumstances constitute substantial and compelling reasons mat
justify a sentenceabove the standardrange for Count(s) . [ ] The court would impose the
same sentence on the basis ofany one of the aggravating circumstances.

[ ] An exceptionalsentenceabove the standard range is imposed pursuantto RCW 9.94A.535(2) (includingfree
crimes or me stipulation of the defendant). Findings of Fact and Conclusions of Law are attached in AppendixD.

[ ] An exceptional sentence below the standardrange is imposed. Findings of Fact and Conclusionsof Law are
attached in Appendix D.

The State [ ] did T ] did not recommend a similar sentence (RCW 9.94A.480(4)).IIL JUDGMENT

IT IS ADJUDGED that defendantis guilty of the currentoffensesset forth in Section2.1 above and Appendix A.
[ ] The CourtDISMISSES Counts) .
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IV. ORDER

IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below.

4.1 RESTITUTION AND VICTIM ASSESSMENT:

[ ] Defendantshall pay restitutionto the Clerk of this Court as set forth in attached Appendix E.
[ ] Defendant shallnot pay restitution becausethe Courtfindsthatextraordinary circumstances exist, andthe

court, pursuant to RCW 9.94A.753(5), sets forth those circumstances in attached Appendix E.
^^Restitutionto bedetermined at future restitution hearing on(Date) at m.

[)^Date tobe set.
[ j Defendantwaives presence at future restitution hearing(s).

[ ] Restitution is not ordered.
DefendantshallpayVictimPenaltyAssessment pursuant to RCW 7.68.035 in the amountof $500.

4.2 OTHER FINANCIAL OBLIGATIONS: Having considered the defendant's present and likely future
financialresources,the Court concludes that the defendanthas the present or likelyfuture ability to pay the
financial obligations imposed. The Court waives financial obligation(s) that are checkedbelow becausethe
defendant lacksthe presentand futureability to paymem.Defendant shallpay the following to the Clerkof this

(a) P^__T_____?Court costs (RCW 9.94A.030, RCW 10.01.160); [ ]Court costs are waived;
(b) $100 DNAcollection fee (RCW 43.43.7541)(mandatory for crimes committed after7/1/02);

00 c

(d) [

(e) [

(f) t

(g) [

(h) [

_, Recoupment forattorney's fees toKing County Public Defense Programs
(RCW 9.94A.030); [ ] Recoupment is waived;

$ ,Fine;[ ]$1,000, Finefor VUCSA [ ]$2,000, Finefor subsequent VUCSA
(RCW 69.50.430); [ ] VUCSA fine waived;

_, KingCounty Interlocal Drug Fund (RCW 9.94A.030);
[ J Drug Fund payment is waived;

$ , $100 State Crime Laboratory Fee(RCW 43.43.690); [ ] Laboratory fee waived;

$ , Incarceration costs (RCW 9.94A.760(2)); [ ] Incarceration costs waived;

_,Other costs for:.

i mimiM'W.nmn i •t-
4.3 PAYMENT SCHEDULE: Defendant's TOTAL FINANCIAL OBLIGATION is: $lfcrft£Xv3Q The

payments shall bemade to theKing County Superior Court Clerk according totherules of theClerk and the
following terms: [ ]Notless than $ permonth; [>>J*On a schedule established by thedefendant's
Community Corrections Officeror Department of Judicial Administration (DJA) Collections Officer. Financial
obligations shallbearinterest pursuant to RCW10.82.090. The Defendantshall remain under the Court's
jurisdictionto assurepaymentof financial obligations: for crimescommitted before 7/1/2000, for up to
ten years from the date of sentenceor releasefrom total confinement, whicheveris later; for crimes
committed on or after 7/1/2000, until the obligation is completely satisfied. Pursuant to RCW 9.94A.7602,
if thedefendant ismore than 30 days past due in payments, anotice of payroll deduction maybeissued without
further notice to the offender. Pursuant to RCW 9.94A.760(7)(b), the defendant shall report as directed by DJA
and provide financial information as requested.
[ ] Court Clerk's trust fees are waived.
[ ] Interest is waived except withrespect to restitution.
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4.4 CONFINEMENT OVER ONEYEAR: Defendant issentenced^a term oftotal confinement inthecustody
ofthe Department ofCorrections as follows, commencing: l^dunmediately; [ ](Date):
by .m.

aonth^iays on countjf7_j / pontjg/days on count ; months/day on count.

\;ftfO /^onml)days on count}LL\ _____^onfijs/days on count ; months/day on count.
The above terms for counts UT[ TZZT. W-; Vi. are consecutive ^J^current^
Theabove terms shallrun [ ] CONSECUTIVE [ ] CONCURRENT to cause No.(s)

The above terms shall run [ ] CONSECUTIVE [ ] CONCURRENT to any previously imposed sentence not
referred to in this order.

[ ] In addition to the above term(s) the court imposes the following mandatory terms ofconfinement for any
special WEAPON finding(s) in section 2.1: ,

which term(s) shall run consecutive with each other and with all base term(s) above andterms inany other
cause. (Use missection onlyfor crimes committed after6-10-98)

[ ]The enhancement term(s) for any special WEAPON findings in section 2.1 is/are included within the
term(s) imposed above, (Use this section when appropriate, but for crimes before 6-11-98 only, per In Re
Charles)

The TOTAL ofall terms imposed in this cause is r? It/ months.

Credit is given for time served inKing County Jail orEHD solely for confinement under this cause number
pursuant to RCW 9.94A.505(6): [ ] day(s) or ptf days determined by the King County Jail.
[ ] For nonviolent, nonsex offense, credit is given for days determined by the King County Jail to have been
served in the King County Supervised Community Option (Enhanced CCAP) solely under this cause number.
[ ] For nonviolent, nonsex offense, the court authorizes earned early release credit consistent with the local
correctional facility standards for days spent inthe King County Supervised Community Option (Enhanced
CCAP).

4.5 NO CONTACT: For the maximum term of //if* •ywtwrdefendant shall have no contact with.
Dr. Joseph King and his family, Daniel Kultin. Brad Klock. Christian Monea. Sheree Funkhonser, Dawn
Schreck. Meggan McKenzie. Brenda Sifferman. and Valrie Jackson , C. IA frff-CtL/f^

4.6 DNA TESTING. The defendant shall have a biological sample collected forpurposes ofDNAidentification
analysis and the defendant shall fully cooperate inthe testing, asordered in APPENDIX G.
[ ] HIV TESTING: For sex offense, prostitution offense, drug offense associated with the use of
hypodermic needles, the defendant shall submit to HIV testing as ordered in APPENDLX G.

4.7 (a) [ ] COMMUNITY CUSTODY for qualifying crimes committed before 7-1-2000, isordered for
[ ] one year (for adrug offense, assault 2, assault ofachild 2, or any crime against aperson where there is a
finding that defendant or an accomplice was armed with a deadly weapon); [ ] 18 months (for any vehicular
homicide orfora vehicular assault bybeing under theinfluence orbyoperation ofa vehicle ina reckless
manner); [ ] two years (fora serious violent offense).

(b) [ ] COMMUNITY CUSTODY for any SEX OFFENSE committed after 6-5-96 but before 7-1-2000,
is ordered for a period of36 months.

Rev. 08/09



(c) [^COMMUNTrY CUSTODY - for qualifying crimes committed after 6-30-2000 is ordered for the
following established range or term:

[ TSex Offense, RCW 9.94A.030 - 36 months—when not sentenced under RCW 9.94A.507
IXXSeriousViolent Offense, RCW 9.94A.030 - 36 months

[ ] If crime committed prior to 8-1-09, a range of24 to 36 months.
[ ] Violent Offense, RCW 9.94A.030 - 18 months
[ ] Crime Against Person, RCW 9.94A.4U or Felony Violation of RCW 69.50/52 - 12months

[ ] If crime committed prior to 8-1-09, a range of9 to 12 months.

Sanctionsand punishments for non-compliance will be imposedby theDepartmentof Correctionsor the court.
[X]APPENDK H for Community Custody conditions is attached and incorporated herein.
[ ]APPENDIX J for sex offender registration is attached and incorporatedherein.

4.8 [ ] WORK ETHIC CAMP: The court finds that the defendant is eligible for work ethic camp, is likely to
qualify under RCW 9.94A.690 and recommends that the defendant serve the sentence at a work ethic camp.
Upon successfulcompletion ofthis program, the defendant shallbe released to communitycustodyfor any
remaining time of total confinement, subject to the conditions set out in Appendix H.

4.9 [ ] ARMED CRIME COMPLIANCE, RCW 9.94A.475,.480. The State's plea/sentencing agreement is
[ ^attached [ ]as follows:

The defendant shall report to an assigned Community Corrections Officer upon release from confinement for
monitoring of the remaining terms of this sentence.

Date: 3 (frf I

SUSAN K STOREY, WSBA #16447
Senior DeputyProsecuting Attorney

MARY H. B#RBOSA, WSBA #28187
Senior Dep«ty Prosecuting Attorney

Rev. 08/09
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Approved as to form:

JESmSftfflOBMSCN, WSBA #11950

Attorneys for Defendant
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RIGHT HAND

FINGERPRINTS OF:

DEFENDANT'S SIGNATURE:

DEFENDANT'S ADDRESS:

MICHAEL EMERIC MOCKOVAK

^TED: f ^tWlW \% L0{\, ATTESTED /BY

BY:

TY SUPERIOR COURT

CERTIFICATE

I,
CLERK OF THIS COURT, CERTIFY THAT

THE ABOVE IS A TRUE COPY OF THE

JUDGEMENT AND SENTENCE IN THIS

ACTION ON RECORD IN MY OFFICE.

DATED:

CLERK

BY:

DEPUTY CLERK

OFFENDER IDENTIFICATION

S.I.D. NO.

DOB: APRIL 10, 1958

SEX: M

RACE: W
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FD-759
Revised

07-17-2009

Page 1

FEDERAL BUREAU OF INVESTIGATION

Notification of Authority Granted for Use of
Electronic Monitoring Equipment - Not Requiring a Court Order

To:

SE

From:

SE

Background Information

Date:

8/10/2009

For FBI Field Office Use Only

CM#:

Contact Name:

SA Lawrence D Carr

<• Consensual Monitoring

C Other Electronic Surveillance

Case File ID:

166C-SE-95743

^
Title Text:

Michael Mockovak; Brad Klock (victim); Murder for
Hire

OIA Authority for CHS
Are you seeking OIA Authority for a CHS to consensually monitor in a two-party state?

C Yes (OIA authority for CHS is only valid for 90 day increments - additional 90 day increments will require submission of
another FD-759)

Based upon a thorough review of the aforementioned request, it has been determined that the proposed criminal activity
is necessary for the following reason(s):

To obtain information or evidence essential for the success of an investigation that
is not reasonably available without such authorization, or

' To prevent or avoid the danger of death, serious bodily injury, or significant damage
to property, and

1The benefits of the activity and evidence to be obtained from the source's participation
in the OIA outweigh the risks.

The following points were considered in making the determination:

1. The Importance of the investigation;

2. The likelihood that the information or evidence sought will be obtained;

3. The risk that the CHS might misunderstand or exceed the scope of his/her
authorization;

4. The extent of the CHS's participation in the OIA;

5. The risk that the FBI will not be able to dosely.monitor the CHS's participation
in the OIA;

6. The risk of violence, physical injury, property damage, or financial lose to the
CHS or others; and

7. The risk that the FBI will not be able to ensure that the CHS does not realize
undue profits from his/her participation in the OIA.

C No (Ifnot OIA, consensual monitoring can beauthorized for the duration of the investigation unless the monitoring
cjrcumstances substantially change)

OIA approval for a CHS shall be maintained in theappropriate CHS file with a copy placeorin'th'e'Tp*p~ropri"a'te ELSUR file"
__. Investigation Classification Level

C Unclassified ff Confidential C Secret

04187 MEM



FD-759
Revised

07-17-2009

Page 2

FEDERAL BUREAU OF INVESTIGATION

Notification of Authority Granted for Use of
Electronic Monitoring Equipment - Not Requiring a Court Order

1, Reason for Proposed Use:

Collect Evidence

3. Interceptee(s): (ff Public Official, Include Title and Entity)

Name: Michael Mockovak

L~ And others yet unknown

2. Types of Equipment:

Body Recorder

2a. Equipment Concealed:

On a Person

4. Consenting Party (Identify ONLY on Field Office Copy):

Confidential Human Source

Source #: S-00022169

p" ProtectIdentity

4a. The following mandatory requirements have been or will be met
priorto Consensual_Monltorlng taking place:

C National Security (• Criminal

P- Consenting party has agreed to testify;

p- Consenting partyhas agreed to execute the consent form
prior to monitoring/recording; &

p-; Recording/transmitting device will be activated only when
consenting party is present.

04188 MEM



FD-759
Revised

07-17-2009

Page 3

FEDERAL BUREAU OF INVESTIGATION "
Notification of Authority Granted for Use of

Electronic Monitoring Equipment - Not Requiring a Court Order
.5_:?cation where monitoring will likely occur:

Location
(City orCounty) Kenton

§.\i____L___!Bos—' use:

State Washington

P For the duration of investigation
(including OIA for FBI employees)

j- For 90 days
(OIA for CHS - renewevery90 days)

Expiring On: 11/10/2009

6b. Check box ifverbal authority was obtained. f~
7. Chief Division Counsel (CDC)/Office of the General Counsel (OGC) has been contacted,
-fH£_s.TOJ._!_?.[__L^

Name: SA Carrie Zadra
Date ofContact: 8/10/2009

B. Violations

Field Office:

Seattle

'/'«/'!

Title:

U.S.C:

18

1958

04189 MEM



FD-759
Revised

07-17-2009

Page 4

FEDERAL BUREAU OF INVESTIGATION
Notification of Authority Granted for Use of

Electronic Monitoring Equipment - Not Requiring a Court Order
9. DOJ approval is required if the requested monitoring includes any of the following sensitive circumstances

(Check_all that apply):

_. above, or a person who has served in such capacity within the previous2 years.

r

.2?.°.Y_i.0_._PA___„„_^^^ within theprevious 2 years.
Monitoring relates toan investigation of theGwemoVTuVuTe^
judge or justice of the highest court of and State orTerritory, and the offense investigated is one involving bribery conflict of

. ,~Sr_!_0!LertQj?on_[ela_n£t_t_r Performance of his/her official duties
r Consenting/non-consenting party is or has been 7 member of the Witness Security"Prog ram and that fact iiTknown toltela^c7

involved or its officers. « = =s<="<-r

r Consenting/non-consentlng party is in the custody ofthe Bureau ofPrisons ofthe U.S. Marshals Service.
Attorney General, Deputy Attorney General, Associate Attorney General, Assistant Attorney General for the Criminal Division, or the
U.S. Attorney in the district where an investigation is being conducted has requested the investigating agency obtain prior written
Iconsent for making a consensual interception ina specific investigation

r

10. Synopsis and predicate ofCase (the synopsis of the investigation should articulate pertinent, timely facts and predication for which the
P..ti.r.?.°?.?..?L?.he..?°n.?en.sual monitoring is requested):
The subject in this case has been communicating with the source for approximately one year with regard to having
a former business partner killed. On 08/05/2009, the subject and source met where discussion became obvious
the subject was ready to move forward with a plan to bring the plot to fruition. Another meeting was scheduledfor
08/11/2009 where it is believed the subjectwill begin to speak in "plain" language his desires, to Include a date for
the execution of the planned murder.

Because of this, it would be advantageous in gathering the strongest possible evidence to have the meeting
recorded. AUSA Vince Lombard! was briefed on this case and investigative plan and he concurred with the effort.

/
Some states, by law, do not authorize one party consensual recording of conversations nor provide for a law enforcement exception
to this prohibition. Under the AGG-Dom, one partyconsensual recording of communications to, from, or within such states is
Otherwise Illegal Activity. By signature below, theSAC, ora designee, approves the consenting party's Otherwise Illegal Activity in
conducting one party consensual recordings ofcommunications when one or both parties are in a state requiring two party consent.

.__4S£.RevJS.w.
Approval/ Review

12. SSA
Initials:

i.lvj5§_l_f..__^_5__
Signature:

pate: / / „

14. SAC (If applicable)
pate: Signature:

X-ta-oi

i.?.v.y._;.Q]J5f.yL!_^
Signature: p'afe:"

FBI HQ Approvals

'A^-&n \<?7/*/{? r
pate:

04190 MEM
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

IN THE MATTER OF AUTHORIZATION
TO INTERCEPT AND RECORD
COMMUNICATIONS OR
CONVERSATIONS PURSUANT TO RCW
9.73.090

STATE OF WASHINGTON )

COUNTY OF KING

) ss.

lZ.O^(c
<??-2

No. cfl-ii

APPLICATION FOR AUTHORITY TO
INTERCEPT AND RECORD
COMMUNICATIONS OR
CONVERSATIONS

I. Affiant Background

Detective Len Carver III, being first duly sworn on oath, deposes and says:

Iam acommissioned and sworn law enforcement officer of the Seattle Police Department

assigned as adetective with FBI - Safe Streets Task Force. In this capacity, Iam sworn as aSpecial
Deputy United States Marshal. Since February, 2008, my full-time official duties have been

devoted to the investigation offederal crimes for the purpose of federal prosecution, to the degree

that prosecution is warranted. My partner in this investigation is FBI Agent Carr; we have worked

APPLICATION FOR AUTHORITY TO INTERCEPT
AND RECORD COMMUNICATIONS
OR CONVERSATIONS -1

00021 MEM

Dan Satterberg, Prosecuting Attorney
FRAUD DIVISION
900 Fourth Avenue
Seattle, Washington 98164
(206) 296-9010 FAX (206) 296-9009



1

2

3

4

5

6

7

8

9

10

11
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13

14

15

16
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20
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22

23

closely on this investigation, and I am familiar withall the files andrecords pertaining to this

investigation.I detootivo possess the following qualifications to intercept and record

communications or conversations: I have been a police officerfor more than nineteenyears.

During the course of my employment, I have used a variety of recording equipment, to include, but

not limited to, audiocassette tape recording devices, audio and video digital recording and imaging

devices andothers. I have also employed the useof specially-trained police department technicians

for thepurpose of deploying and using electronic recording andmonitoring devices.

II. Authority

I have been authorized by Steven Dean, Assistant Special Agent in Charge, Federal Bureau

of Investigation (FBI), Seattle Division, to make this application. I make this application by

authority of RCW 9.73.090.

III. Technical Assistance

Special Agent Larry Carr, Federal Bureau of Investigation (FBI), Seattle Division, and other

agents and technicians assigned to the FBI's Field Intelligence Group possess the requisite training

and experience to install and operate the interception, transmission and recording equipment

necessary to successfully conclude this investigation and will assist Detective Len Carver and other

investigators that may be assigned to the investigation.

IV. Nature of the Investigation

There isprobable cause tobelieve that Michael MOCKOVAK has committed the felony

crime ofConspiracy to Commit Murder, 18 U.S.C. 1111 and 1117, which crime is also a violations

APPLICATION FOR AUTHORITY TO tmttjd--tvt

AND RECORD COMMUNICATIONS 00022 MEM
OR CONVERSATIONS - 2

Dan Satterberg, Prosecuting Attorney
FRAUD DIVISION

900 Fourth Avenue

Seattle, Washington98164
Q06> 296-9010 FAX (206) 296-9009
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of Washington State law, Criminal Conspiracy to commit Murder in the 1st Degree, Criminal

Solicitation to Commit Murder, in violationof 9A.28.030and 9A.28.040, and 9A.32.030,

respectively. Interception andrecording of thecommunications orconversations ofMichael

MOCKOVAK should be authorized for the following reasons:

On April 10, 2009, DANIEL KULTIN (KULTIN), a permanent US Citizen who

immigrated from Ulyanovsk, Russia, at age 18 and the consenting person to thisapplication,

believed one of his employers, Michael MOCKOVAK (MOCKOVAK), intended to hire

someone to murder a former business associate, Brad KLOCK (KLOCK). KULTIN confided

this toa family member who KULTIN knew to have law enforcement contacts with the Portland

Division of the Federal Bureau of Investigation (FBI). KULTIN's family member, an Oregon

resident, introduced KULTIN to Special Agent George STEUER, Portland Division of the FBI.

KULTIN was subsequently interviewed by STEUER ata restaurant inWest Linn, Oregon. Also

present during the interview was Oregon State Investigator Robert Hicks. Upon being advised of

the identity of the investigating officials and the nature ofthe interview, KULTIN provided the

following information, which he said hehad learned from his employment at Clearly Lasik, and

from personal conversations that he had with MOCKOVAK.

KULTIN is the Director of Information Technologies for a Seattle-based business known

as Clearly Lasik. The business haseight venues in which they perform Lasik procedures (eye

surgery). Said venues are located in Washington, Oregon, Idaho, British Columbia and Alberta

Canada. KULTIN has been employed with Clearly Lasik for approximately four years,

beginning inearly 2006 or late 2005. Until May of2009, KULTIN was a full time employee of

the company, responsible formaintaining the company's computer systems ateach of the

companies locations, andfor technical maintenance of online advertising by Clearly Lasik.

APPLICATION FOR AUTHORITY TO INTERCEPT

AND RECORD COMMUNICATION

OR CONVERSATIONS - 3
00023 MEM

Dan Satterberg, Prosecuting Attorney
FRAUD DIVISION

900 Fourth Avenue

Seattle, Washington98164
(206) 296-9010 FAX (206) 296-9009



1 KULTIN's home office is in Renton, Washington, though hewould onoccasion travel to the

2 companies other locations to service the computer systems. KULTIN had daily interaction with

3 the doctors and other employees to include the company's president, CHRISTIAN MONET.

4 Since May of2009, KULTIN only works 20 hours aweek performing the same functions.

5 According to KULTIN, the business performs Lasik procedures on approximately 350

6 patients each month, at afee of$3,500 per procedure. The business previously reported earnings

7 of$17 million per year, but has slumped to $10 million in 2008 due to the weak economy. The

8 current president ofthe business is CHRISTIAN MONET (MONET), who is related to ED

9 PEPPIN (PEPPIN) by marriage - MONET married PEPPIN's daughter.

10 The business was founded, and is now owned, by two doctors, Dr. JOSEPH KING

11 (KING) and Dr. MICHAEL MOCKOVAK (MOCKOVAK). According to the Washington

12 Secretary ofState KING and MOCKOVAK incorporated the business "Clearly Lasik, INC on

13 05/04/2007, which is headquartered in Renton, WA, Unified Business Identifier (UBI) #

14 602506093.

15 KOLTON further told investigators that, KING and MOCKOVAK were once related by

16 marriage - MOCKOVAK was married to KING'S sister! However, MOCKOVAK recently

17 divorced his wife and arift has developed between the two physicians. Additionally, the doctors,

18 according to KULTIN, in early 2008 fired all the physicians they had performing Lasik

19 procedures throughout their eight clinics, and KING and MOCKOVAK now perform all the

20 procedures themselves.

21 KOLTON stated that, inearly 2007, Doctors KING and MOCKOVAK fired the former

22 president of the company, BRAD KLOCK (KLOCK). KLOCK had been aformer professional

23 hockey player from Vancouver, British Columbia. KING and MOCKOVAK hired him in late

APPLICATION FOR AUTHORITY TO ^^ "
AND RECORD COMMUNICATIONS 00024 M-
OR CONVERSATIONS - 4

Dan Satterberg, Prosecuting Attorney
FRAUD DIVISION

900 Fourth Avenue
Seattle, Washington 98164
(206)296-9010 FAX (206) 296-9009



1 2004 to run the company. Over time, the doctors became dissatisfied with KLOCK's

2 performance and fired him prior to the term ofhis contract. As is noted above, KULTIN learned

3 this information in conversations with MOCKOVAK.

4 According to KULTIN, KLOCK has disputed his firing for approximately the past two

5 years, and has filed a wrongful termination suit. Arecords search revealed that KLOCK filed a

6 suit in King County Superior Court on 01/13/2009, cause number 09-2-03018-9, inwhich

7 Clearly Lasik, MOCKOVAK and KING are named as defendants. The case isstill active and

8 has a scheduled court date of 06/2010.

9 KULTIN described in detail certain conversations that MOCKOVAK had initiated with

10 him: Sometime inthe spring of20.08, Dr. MOCKOVAK approached KULTIN while they were

11 both at the Renton, WA, office and jokingly asked ifhe(KULTIN) had any contacts with the

12 Russian mafia who might resolve his problems with KLOCK's lawsuit. KULTIN dismissed the

13 conversation, believing MOCKOVAK was jokingaboutthe matter.

14 However, in early 2009, MOCKOVAK approached KULTIN again at work and asked if

15 he had any Russian mafia connections that could take care ofKLOCK. MOCKOVAK was

16 visibly upset, and let KULTIN know that his upset was a result ofsome issue related to the

17 lawsuit filed by KLOCK. KULTIN said that it seemed anytime a court date approached or an

18 attorneys bill would come to theoffice, MOCKOVAK would become angered. KULTIN

19 believed the doctor was only half-serious and told MOCKOVAK that doing that sort ofthing in

20 the United States was risky business, as state and federal law enforcement would aggressively

21 investigate the matter. KULTIN further commented to MOCKOVAK that such matters did not

22 occur in the United States likethey did back in Russiain the 1990's.

23

APPLICATION FOR AUTHORITY T^

AND RECORD COMMUNICATIONS

OR CONVERSATIONS - 5

00025 MEM

Dan Satterberg, Prosecuting Attorney
FRAUD DIVISION

900 Fourth Avenue

Seattle, Washington 98164
(206)296-9010 FAX (206) 296-9009



1

2

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

The following day, MOCKOVAK approached KULTIN in the office's break room and

advised that he had learned that KLOCK would be traveling to Germany within the next month,
and that it would be the perfect time and place to have KLOCK "eliminated." KULTIN had the

distinct impression that MOCKOVAK seriously wanted to have KLOCK killed.
KULTIN said that nobody was present for, or close enough to overhear any of the above-

described conversations between himself and MOCKOVAK.

KULTIN told Agent STEUER that he did not believe Dr. KING was aware of

MOCKOVAK'S intentions relative to KLOCK. Additionally, KULTIN did not believe

MOCKOVAK had approached anyone else regarding the arranged murder of KLOCK.
MOCKOVAK only approached KULTIN when the KLOCK's civil action progressed and caused

MOCKOVAK to become upset.

At this point, Agent STEUER concluded his interview with KULTIN.
Because the subjects in this investigation reside and work within the state of Washington,

the matter was referred to the Seattle Division of the FBI. FBI Special Agent Lawrence D. Carr
was provided KULTIN's contact information by FBI Special Agent George Steuer, Portland

Division.

On or about May 8th 2009, FBI Agent CARR met with KULTIN to discuss the

information he had earlier provided to the Portland Division. KULTIN stated that, since

MOCKOVAK'S early 2009 inquiry about dealing with KLOCK, through MOCKOVAK'S
comments that KLOCK's impending trip to Germany would be agood time to eliminate

KLOCK, MOCKOVAK has not again broached the subject. SA Carr advised KULTIN not to

bring up the matter and if MOCKOVAK did, only listen to what he had to say, and provide no

direction or contribution to the conversation.
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On or about June 11th 2009, SA Carr and I met with KULTIN. KULTIN said

MOCKOVAK still has not brought up any conversation about eliminating KLOCK. He did say

he has had many conversations with MOCKOVAK about life in Russia and Russian organized

crime. KULTIN seemed to think MOCKOVAK is overly interested in these topics as they are a

precursor for many of their conversations.

In this same meeting, KULTIN shared with Agent Carr and me that he was traveling to

Los Angeles to visit some friends. Since MOCKOVAK had asked KULTIN if he had Russian

Mafia connections, SA Carr directed KULTIN to share with MOCKOVAK that his friends in

Los Angeles might have mafia connections.

In early July of 2009, Agent Carr made phone contact with KULTIN in which KULTIN

discussed abrief conversation he had with MOCKOVAK. KULTIN said that when he told •

MOCKOVAK he was going to Los Angeles and that his friends might have mob connections,

MOCKOVAK said he would like to meet them. He brought up the possibility ofthe two of them

(KULTIN and himself) traveling to Los Angeles for aweekend. MOCKOVAK did not bring up

any discussion ofusing these connections to arrange amurder.

On or about August 3rd 2009, KULTIN contacted Agent Carr and advised that

MOCKOVAK called him to request ameeting to discuss "that thing they had talked about."

KULTIN, because of the unusual cryptic tone MOCKOVAK used, he took this request to be

about their discussions about MOKOVICK'S intended murder for hire.

On August 4th, 2009, Agent Carr met and Iwith KULTIN and opened him as an FBI

source. On August 5th, KULTIN met with MOCKOVAK at his (KULTIN's) office, Clearly

Lasik, 900 SW 16th Street, Renton, Washington. On August 6th Agent CARR and Imet and

debriefed KULTIN regarding the meeting. KULTIN told Agent CARR and me the following:
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KULTIN met with MOCKOVAK at approximately 2:30 PM on Wednesday August 5,

2009. When he arrived at the office, MOCKOVAK stated he wanted to take a walkaround the

parking lot. KULTIN agreed and the two went outside. Nobody was in the vicinity while the

4 two talked. KULTIN stated that as they walked, MOCKOVAK began to tellhimabout plans to

5 split the business in the fall of2009. He stated that he was upset with his current business

6 partner, Dr. JOSEPH KING, andfelt there would be problems when the split occurs.

7 MOCKOVAK told KULTIN thathe was angry with theway things have been going for

8 him, and said, "I hate people taking advantage ofme, like Joe [Dr King], he isa greedy snake."

9 MOCKOVAK told KULTIN there is a $5,000,000 "Key Man" life insurance policy on Dr.

10 KING, should something happen to him. He followed by adding, "IfJoe becomes astumbling

11 block maybe we can look at him.

12 KULTIN said the conversation then turned to the original target, BRAD KLOCK.

MOCKOVAK stated, "Idon't know how these things work? What doI do? Dowe justhave

14 someone follow him?" KULTIN said heresponded by telling MOCKOVAK he would make

15 contacts with his friend in Los Angeles.

16 KULTIN said MOCKOVAK was being guarded and careful with his words but thetone

17 ofthe meeting was clear - that MOCKOVAK wished to move forward indeveloping a plan to

18 have BRAD KLOCK murdered, and thatMOCOVAK was also considering whether to have Dr.

19 KING murdered. MOCKOVAK told KULTIN that KLOCK will be in Seattle on September

20 16th and 17th for mediation in regard to his lawsuit against MOCKOVAK'S business, Clearly

21 Lasik. (KULTIN knows from conversations at work that KLOCK resides in Vancouver, British

22 Columbia, and is a Canadian citizen.)

23
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KULTIN said that, at the end oftheir meeting, he and MOCKOVAK agreed that he

(KULTIN) would make contact with his people in Los Angeles. KULTIN said he told

MOCOVAK that he would make inquiries as tohow to proceed with eliminating KLOCK, and

that they'd meet again to discuss what he had learned. KULTIN added that he believed

MOCKOVAK was moving away from wanting KLOCK killed and starting to focus on his

business partner, Dr. Joe KING. SA Carr told KULTIN that, for the next meeting between he

[KULTIN] and MOCKOVAK, he should relay the following story to MOCKOVAK:

That his [KULTIN's] friend in Los Angeles was aboyhood associate KULTIN grew up

with in Russia. Thefriend had become an associate witha Russian Crime group headed by

Sergei Mikhailov. That his friend would be able to arrange amurder ofany target and conceal

the murder as a street crime. The cost would be $10,000 up front andanother $10,000 upon

completion. The only thing that is needed is as much intelligence on the target as possible, the

first installment and date of intended "hit."

On August 11*, 2009, KULTIN met with MOCKOVAK at the Clearly Lasik offices in

Renton, Washington. KULTIN told investigators the following about that meeting:

The two men went out to lunchwhere KULTIN relayed the story providedby Agent Carr

to MOCKOVAK. KULTIN further made it clear to MOCKOVAK thatthe individuals who can

perform the murder for him are professionals; they don't make mistakes. He advised

MOCKOVAK that, unless he (MOCKOVAK) had a certain preference, they would make it look

like acarjacking "gone bad." KULTIN also told MOCKOVAK that, whether the victim

cooperated or not, the hit men would make sure the victim was dead by multiple gun shots to the

body and head.
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On October 28th 2009, SA Carr met and I with KULTIN to discuss a phone call he

(KULTIN) had received from MOCKOVAK. KULTIN saidthat, a few dayspriorto this

meeting, he received a call from MOCKOVAK. MOCKOVAK told KULTIN that he had been

able to confirm that KING would be traveling to Australia on November 7th and staying there

until the 14.th

OnOctober 29th 2009, SA Carr received a call from KULTIN stating that, onNovember

3, 2009, he is to meet MOCKOVAK for dinner. KULTIN believes that, given that KING'S

travel date isapproaching; MOCKOVAK wants to meet with him to make arrangements tohave

KING killed while he is in Australia. Due to administrative issues related to this order, KULTIN

was instructed to tell MOCKOVAK to postpone the meeting. Investigators anticipate directing

KULTIN to schedule a meeting with MOCKOVAK sometime in the next week, 11/04/2009 thru

11/11/2009.

Investigators make this application to record conversations between KULTIN and

MOCKOVAK to determine MOCKOVAK's true intentionswith respect to the above-listed

crimes, and, if appropriate, to develop evidence of said crimes.

Investigators have obtained reeords from the above-referenced civil litigation between

KLOCK and Clearly Lasik. In the complaint filed January 13, 2009, KLOCK, through his

attorney, states the following:

He resides in Vancouver, British Columbia, and is a CanadianCitizen.

Clearly Lasik, Inc is a Nevadacorporation; its principal place of business is in Renton,

Washington.

KLOCK was approached about heading up thecorporation in December, 2004. Hewas made a

member of the Board of Directors in January, 2005.
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1 On November 29, 2006, MOCKOVAK and KING told KLOCK that they were terminating his

2 employment.

3 On January 27,2009, the defendants in this civil matter filed amotion to remove the case

4 to federal court, citing as grounds for removal, that KLOCK is aCanadian resident ant citizen;

5 the defendant corporation is acitizen ofNevada and California; Dr. MOCOVAK is aresident of

6 Camas, Washington; Defendant Heather Mockovak is aresident ofVancouver, Washington;

7 Defendants King are residents ofNewcastle, Washington; KLOCK's claims amount to well in

8 excess4fSuperior court jurisdictional amount. The case was ordered removed to Federal Court,

9 but returned to State court on March 2,2009.

10

11 Investigators did not initially consider any prosecution ofcrimes in State court. It was not

12 until October 29, 2009, that investigators identified state crimes as additional possible crimes being

13 committed in this investigation. At that time, investigators determined to focus their investigation

14 on the above-listed state crimes, in addition to the above-listed federal crimes. Once the possibility

15 ofastate prosecution came to investigators attention, in an abundance ofcaution, investigators

16 determined to seek authority pursuant toWashington State law to record all subsequent

17 conversations between KULTIN and MOCKOVAK in which there isprobable cause to believe any

18 of the above-listed crimes willbediscussed. Thus, thefollowing summarized conversations

19 between KULTIN and MOCKOVAK were recorded pursuant tofederal authority, for the sole

20 purpose ofprosecution, if warranted, offederal crimes infederal court.

21 To date, through federal process, there have been three recorded conversations between

22 KULTIN and MOCKOVAK: August 11,2009, October 20,2009 and October 22,2009. The

23 August 11,2009, meeting came afew days after MOCKOVAK requested that KULTIN contact his
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friends to find out more information about whether MOCKOVAK could hire them to murder

KLOCK. In thatmeeting KULTINmetMOCKOVAK at the Clearly Lasik Renton office, thetwo

wentto a nearby Teriyaki restaurant Once there, thetwo stood outside while they waited for their

food. During this time, KULTIN relayed to MOCKOVAK the backstory Agent CARR provided.

KULTIN also told MOCKOVAK that his friends would make sure KLOCK was killed by shooting

him multiple times inthe body and head. MOCKOVAK can beheard laughing when he learned

that KLOCK would be shot in the head. MOCKOVAK alsoapproved of the plan to killKLOCK in

Canada, saying "good, good." MOCKOVAK advised KULTIN thatif the civil suit went his way

hewas not going tohave KLOCK killed, that this was justbusiness and he had no personal dislike

for KLOCK to the point ofjusthaving him killed. As such he told KULTIN todelay furthering the

plan until they knew how theupcoming depositions turned out.

On 10/20/2009 KULTIN again met with MOCKOVAK, atMOCKOVAK'S request atthe

Clearly Lasik Renton offices. In this meeting, which took place inKULTIN's office,

MOCKOVAK stated that he now consideredKLOCKto be"a fly on the wall" compared to his

issues with Dr. KING. MOCKOVAK told KULTIN that he recently learned KING will be

vacationing somewhere inAustralia beginning November 7,2009. MOCKOVAK stated that this

would be the perfect time to get ridofKING and that itwould never come back to him ifthe

murder were to be committed so far away. MOCKOVAK indicated thathe wanted KULTIN to

check with his friends to see if KING could be killed in Australia. MOCKOVAK also relayed to

KULTIN that he has been shifting money from his bank account and gambling junkets for the down

payment. He relayed that he has been able to shift $11,000.00 sofar. KULTIN agreed that he

would make some inquiries and thetwo decided to meet intwo days to discuss what KULTIN had

learned.
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On 10/22/2009, KULTIN met withMOCKOVAK at the Bellevue Club located at 11200 SE

2 6th Street, Bellevue. MOCKOVAK is amember and had invited KULTIN to the club for a
workout and lunch. After lunch the two exited the club and began walking nearby. As they

4 walked, KULTIN relayed to MOCKOVAK apredetermined story that Agent CARR and Ihad
5 provided to KULTIN. Specifically, that the murder can take place in Australia but because it is a

different group, his friend in Los Angeles will be missing out on the proceeds. Because of this
there would be a$5,000.00 dollar "finder's fee," payable when the murder occurs. This changed
the total to $25,000.00, to which MOCKOVAK agreed. In further discussion, MOCKOVAK
revealed that KING would be travelling with his wife and children. MOCKOVAK stated that he
did not want KING'S wife killed, only KING himself. KULTIN told MOCKOVAK that these
people are professional and they don't make mistakes. To assist with this, KULTIN requested
that in the coming days, MOCKOVAK obtain as much information about KING'S vacation as
possible. MOCKOVAK agreed and that the next time they met, MOCKOVAK would have a
dossier comprised the travel information and initial payment, stating "I have some work to do."

V. Investigative Plan

Investigators intend to have KULTIN meet with MOCKOVAK in person and engage him
in conversations and communications regarding the crimes alleged in this application;

specifically, Criminal Conspiracy to Commit Murder in the 1st Degree and Criminal Solicitation to
Commit Murder. We anticipate that KULTIN, he will arrange to meet MOCKOVAK for dinner,

at which time it is believed KULTIN will be provided the requested documents and $10,000.00

dollars.
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Though investigators do anticipate that this meeting will occuras planned, I cannot say

with certainty that it will occur. I do not know at this time whichrestaurant the two will meetat,

butanticipate that the meetingwill occurin King County. Norcan I predict in advance where in

the restaurant the meeting will occur. Due to these facts, it isunlikely that investigators will be

ina position to overhear the conversation between KULTIN and MOCKOVAK. Further, it is

clear that MOCOVAK is conscious that the murder he is soliciting is a crime, and that he does

notwant hisconversations on this topic to beoverheard. As hehas in the past, he islikely to

take precautions to ensure that no one will be in a position tooverhear the conversations.

As is also clear from the above-summarized facts, conversations between KULTIN and

MOCKOVAK about MOCKOVAK'S solicitation of murder have been ongoing for quite some

time. Investigators anticipate that, like the pattern of conversation that MOCKOVAK and

KULTIN haveestablished to date, the two will need to have several additional conversations

about MOCOVAK'S murder solicitation.

Investigators cannot predict with any certainty, at this time, when and where these

additional conversations will take place. The communications and conversations between

KULTIN and MOCKOVAK could take place via telephone, atMOCKOVAK'S place ofresidence,

his place ofbusiness, or some other yet tobe determined location. Any conversations that are

recorded via telephone will beonKULTIN's cell phone 206-251-2356. According King County

Assessor's records, MOCKOVAK owns a residence within King County at 15301 SE80 Street,

Newcastle. KULTIN has told investigators that this isMOCKOVAK's primary residence.

Investigators anticipate that the locations of all face to face meetings between

MOCKOVAK and KULTIN will occur either at a location suggested byMOCKOVAK, or one

agreed to by MOCKOVAK. To date, MOCOVAK has controlled the time and location ofhis
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meetings with KULTIN. IfKULTIN were to insist on a particular time or location for ameeting,

MOCKOVAK could become suspicious ofKULTIN's coopeation with law enforcement This

could place KULTIN's safety at risk, and could also chill MOCOVAK's willingness to further

discuss his crimes withKURTIN. KULTIN will suggest alternate locations if investigators

determine that the locations initially suggested by MOCKOVAK present too great a risk to

KULTIN's safety. Investigators anticipate that all meetings will occur within King County. Daniel

KULTIN has consented to have his communications and conversations withMOCKOVAK

intercepted and recorded.

Investigators have every intention ofexpeditiously concluding this investigation. However,

events beyond the control ofinvestigators may occur to prevent the necessary conversations

between KULTIN and MOCKOVAK from occurring. Iffor some reason, MOCKOVAK is unable

to meet with KULTIN, itmay not be possible for the initial conversation to occur as planned.

Additionally, as noted above, it is likely that several conversations will be required to complete this

phase ofthe investigation. Investigators are not in control of the number ofconversations that may

be required and anticipate that itmay take several conversations and meetings between KULTIN

and MOCKOVAK before it isdetermined that MOCKOVAK intends tocommit the crime alleged.

For these reasons, investigators request authority to record these conversations for aseven (7) day

period or until the investigative plan described has run its course, whichever comes first.

VI. Investigative Need for Recording

Normal investigative techniques are too dangerous to try, and reasonably appear unlikely to
CC

succeed if tried. Law enforcement isnormally reactive. However, itwould be irresponsible for the
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Federal Bureau of Investigation to wait until police receive a 911 call reporting a Murder before

resmding to the criminal scheme described.

The crimes of Criminal Conspiracy tocommit Murder in the1stDegree and Criminal

Solicitation to Commit Murder are anticipatory crimes. Insuch crimes it isabsolutely imperative

that the fact finder begiven allobtainable evidence to accurately interpret the intent ofthe defendant

at the time the words constituting the crime are spoken. In this case, MOCKOVAK has chosed to

confide in and use KULTIN to aid him in the commission of the crimes. There is simply no other

investigative method that will afford the fact finder the opportunity to hear the emotion and

determination in the voice ofMOCKOVAKwhen he discusses the plan for the murder, yet that is

the very information that will best allow the fact finder to understand MOCKOVAK'S true intent in

this matter. The actual content, tone, inflection, speech patterns and volume of MOCKOVAK'S

voice may contain meaning outside that contained inthe spoken words themselves and will be a

critical determination ofM/\KOVAK's involvment in these crimes. The delivery is at least as

important at the words themselves in determining whether MOCKOVAK genuinely intends to pay

another person to cause the murder ofKING. Additionally, it isunlikely there will be physical or

documetnary evidence which, standing alone, will significantly link MOCKOVAK tothe crimes.

No other investigative technique will beable to provide this evidence to the fact finder given the

nature of this case.

MOCKOVAK is comfortable with KULTIN through a relationship cultivatedover some

time. MOCKOVAK only trusts divulging his plans inprivacy. His intended crimes carry a stiff

penalty, ofwhich MOCKOVAK is likely aware. Due to the criminal nature of the anticipated
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conversations, MOCKOVAK isnotlikely to discuss his own involvement inthedescribed crimes

in the presence ofanyone who he does not believe is also a conspirator.

It is anticipated entrapment may bea defense to any criminal charges that result from this

investigation. MOCKOVAK may also claim that he was not seriously planning anyone's death,

but was merely "fantasizing" or "kidding" about it. Possession ofalltheactual verbal exchanges

between MOCKOVAK and KULTIN, in the form of a recording, are necessary to resolve these

issues. A recording ofconversations between MOCKOVAK and KULTIN will provide

evidence ofexactly what issaid by who, thus providing investigators with evidence that will be

critical to sorting out who planned or isplanning the crimes, and whether that person is being

encouraged in any way to commit crimes that hewould not otherwise commit.

VII. Period Requested

Interceptions and recording ofcommunications or conversations by any device or

instrument should be authorized commencing November 4, 2009, at 5:00 PM, to be completed

no later than November 9, 2009, at 5:00 PM.

VIII. Prior Intercepts

I know ofno previous RCW 9.73 applications involving the same persons named herein,

whose communications or conversations are to be recorded.

IX. Conclusions

Inview ofthe foregoing, I believe based upon my training and experience that

communications orconversations concerning the crimes ofCriminal Conspiracy to commit Murder
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in the 1st Degree, Criminal Solicitation to Commit Murder 18 U.S. C. 1111 and 1117 RCW

9A.28.030 and RCW 9A.28.040, respectively, will occur during the time intervening between

November 4th, 2009, at 5:00 PM and November 11th, 2009, at 5:00 PM involving NON-

CONSENTING PARTY MICHAEL MOCKOVAK; that those communications or conversations

will be evidence ofthe above listed crimes; and that interception and recording ofthose

communications or conversations by any device or instrument should be authorized commencing

November 4th, 2009, at 5:00 PM, to be completed no later than November 11th, 2009, at 5:00 PM,

or upon completion of the investigation, whichever occurs earliest.

#6tlA^M=ttt
Detective Len Carver
Seattle Police Department
FBI - Safe Streets Task Force

SUBSCRIBED and SWORN to before me
this _\_Tday of November, 2009, at^W(/p.m.

JULIE SPECTOR

Application Approve?!:

Susan'K. Storey, WSBA# 16447
Senior Deputy Prosecuting Attorney
Fraud Division - Special Operations Unit

APPLICATION FOR AUTHORITY TO INTERCEPT
AND RECORD COMMUNICATIOl Q38 MEM
OR CONVERSATIONS -18

Dan Satterberg, Prosecuting Attorney
FRAUD DIVISION
900 Fourth Avenue
Seattle,Washington98164
(206) 296-9010 FAX (206) 296-9009
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

IN THE MATTER OF AUTHORIZATION
TO INTERCEPT AND RECORD
COMMUNICATIONS OR
CONVERSATIONS PURSUANT TO RCW
9.73.090

No. 09-2-12056
09-14

ORDER AUTHORIZING INTERCEPTION
AND RECORDING OF
COMMUNICATIONS OR
CONVERSATIONS PURSUANT TO RCW
9.73.090

TO- FBI Agent Carr, Seattle Police Detective Len Carver III, members of the FBI Criminal
Squad, Safe Streets Task Force and members of the Seattle Police Department:

WHEREAS, sworn application having being made before me by Detective Len Carver

III, acommissioned law enforcement officer of the Seattle Police Department, and full

consideration having been given to the matters set forth therein, the court hereby FINDS:

(a) There is probable cause to believe that MICHAEL MOCKOVAK has committed

the federal crimes ofConspiracy to Commit Murder, 18 U.S.C. Ill 1and 1117,

and the felony crimes Criminal Conspiracy to Commit Murder in the 1st Degree,

Criminal SoUciation to Commit Murder, in violation ofRCW 9A.28.030 and RCW

9A.28.040;

°0039 MEM

ORDER AUTHORIZING INTERCEPTION AND
RECORDINGOF OMMUNICATIONS OR
CONVERSATIONS PURSUANT TO RCW 9.73.090 -1

Daniel T. Satterberg, Prosecuting Attorney
W554 KingCountyCourthouse
516 Third Avenue
Seattle,Washington98104



/-- 1 (b) There is probable cause to believe that communications or conversations relating

2 to said crimes will takeplace and will be obtained as evidence through

3 interception and recording as hereafter authorized;

4 (c) DANIELKULTIN, one party to the expectedcommunications or conversations,

5 has given consent to interception and recordingof same;

6 (d) Normal investigativetechniqueshave been tried and failed, and reasonably appear

7 likely to succeed;

8

9 NOW THEREFORE,

10 IT IS HEREBY ORDERED that FBI Agent Carr, Seattle Police Detective Len Carver III,

11 members of the FBI Criminal Squad, Safe Streets Task Force and members of the Seattle Police

12 Department are authorized to intercept and record by any device or instrument the

13 communications or conversations of DANIEL KULTIN, with Michael Mockovak, concerning

14 commission ofthe felony crimes ofCriminal Conspiracy to Commit Murder in the 1st Degree,

15 Criminal Soliciation to Commit Murder, in violation of 18 U.S.C. 1111 and 1117 and RCW

16 9A.28.030 and 9A.28.040; expected to occur beginningon or about November 4, 2009,at 5:00

17 p.m. at or upon the following.

18 Any location within King County suggested by or agreed to by Michael Mockovak and-r.

19 via telephone using telephone number (206) 251-2356.

20 ////

21 ////

22 ////

23 //// 00040 MEM

ORDER AUTHORIZING INTERCEPTION AND

RECORDING OF OMMUNICATIONS OR
CONVERSATIONS PURSUANT TO RCW 9.73.090 - 2

Daniel T. Satterberg, Prosecuting Attorney
W554 King County Courthouse
516 Third Avenue

Seattle, Washington 98104
nnai 7M-90\ 0. FAX (206) 296-9009
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IT IS FURTHER ORDERED that this authorization is effective November 4,2009, at

5:00 p.m., and shall terminate November 11,2009, at 5:00 p.m, or upon completion of the

authorized communications orconversations, whichever occurs first.

SIGNED this ____ day ofNovember, 2009, atV^ a.mJ^.m.

SUPERIOR COURT JUDGE

\JUUESPECTOR

P.resented_by:

SUSAN K. STOREY, WSBA# 16447
Senior Deputy Prosecuting Attorney
Special Operations Unit

ORDER AUTHORIZING INTERCEPTION AND
RECORDING OF OMMUNICATIONS OR
CONVERSATIONS PURSUANT TO RCW 9.73.090 - 3

00041 MEM

Daniel T. Satterberg, Prosecuting Attorney
W554 KingCounty Courthouse
516 Third Avenue

Seattle, Washington 98104
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(Rev. OS-01-2008)

UNCLASSIFIED

FEDERAL BUREAU OF INVESTIGATION

Precedence: ROUTINE Date: 11/17/2009

To: Seattle

From: Seattle

C -1
Contact: SA Lawrence D Carr 206-262-2063

Approved By: Dean Steven^M
Maeng J Sungy"

Drafted By: Carr Lawrence D:^?dc

Case ID #•: 166C-SE-95743~/r-<.Pending)

Title: MICHAEL MOCKOVAK;
JOSEPH KING (victim);
MURDER FOR HIRE

Synopsis: ASAC approval for continued investigative efforts in
regard to captioned case.

Details: On April 10, 2009, DANIEL KULTIN (KULTIN), a'
permanent US Citizen who emigrated from Ulyanovsk, Russia, at age
18, believed one of his employers, Michael MOCKOVAK (MOCKOVAK),
intended to hire someone to murder a former business associate,
Brad KLOCK (KLOCK). KULTIN confided this to a family member who
KULTIN knew to have law enforcement contacts with the Portland
Division of the Federal Bureau of Investigation (FBI). KULTIN's
family member, an Oregon resident, introduced KULTIN to Special
Agent George STEUER, Portland Division of the FBI.

KULTIN was subsequently interviewed by STEUER at a
restaurant in West Linn, Oregon. KULTIN provided the following
information:

KULTIN is the Director of Information Technologies for
a Seattle-based business known as Clearly Lasik. The business has
eight venues in which they perform Lasik procedures (eye •
surgery). Said venues are located in Washington, Oregon, Idaho,
British Columbia and Alberta Canada. KULTIN has been employed
with Clearly Lasik for approximately four years, beginning in
early 2006 or late 2005. KULTIN's home office is in Renton,
Washington; though he would on occasion travel to the company's

UNCLASSIFIED
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UNCLASSIFIED

To: Seattle From: Seattle
Re: 166C-SE-95743, 11/17/2009

other locations to service the computer systems.

The business was founded and owned by two doctors, Dr.
JOSEPH KING (KING) and Dr. MICHAEL MOCKOVAK (MOCKOVAK).
themselves. KULTIN stated that, in early 2007, Doctors KING and
MOCKOVAK fired the former president of the company, BRAD KLOCK
(KLOCK). KLOCK had been a former professional hockey player from
Vancouver, British Columbia.

According to KULTIN, KLOCK has disputed his firing for
approximately the past two years, and has filed a wrongful
termination suit. A records search revealed that KLOCK filed a
suit in King County Superior Court on 01/13/2009, cause number
09-2-03018-9, in which Clearly Lasik, MOCKOVAK and KING are named
as defendants. The case is still active and has a scheduled
court date in June 2010.

KULTIN described in detail certain conversations that
MOCKOVAK had initiated with him some time in the spring of 2008.
Dr. MOCKOVAK approached KULTIN while they were both at the
Renton, Washington, office and jokingly asked if he (KULTIN) had
any contacts with the Russian mafia who might resolve his
problems with.KLOCK's lawsuit. KULTIN dismissed the
conversation, believing MOCKOVAK was joking about the matter.

However, in early 2009, MOCKOVAK approached KULTIN
aqain at work- and asked if he had any Russian mafia connections
that could take care of KLOCK. KULTIN believed the doctor was
only half-serious and told MOCKOVAK that doing that sort of thing
in the United States was risky business.

The following day, MOCKOVAK approached KULTIN in the
office's break room and advised that he had learned that KLOCK
would be traveling to Germany within the next month, and that it
would be the perfect time and place to have KLOCK "eliminated."
KULTIN had the distinct impression that MOCKOVAK seriously wanted
to have KLOCK killed.

Because the subjects in this investigation reside and
work within the state of Washington, the matter was referred to
the Seattle Division of the FBI. Special Agent Lawrence D. Carr
was provided KULTIN's contact information by Special Agent George
Steuer, Portland Division.

UNCLASSIFIED
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To: Seattle From: Seattle
Re: 166C-SE-95743, 11/17/2009

On or about May 8, 2009, Agent CARR met with KULTIN to
discuss the information he had earlier provided to the Portland
Division. KULTIN stated that since MOCKOVAK'S early 2009 inquiry
about eliminating KLOCK in Germany, MOCKOVAK has not again
broached the subject. SA Carr advised KULTIN not to bring up the
matter and if MOCKOVAK did, only listen to what he had to say,
and provide no direction or contribution to the conversation.

On or about June 11, 2009, SA Carr met with KULTIN.
KULTIN said MOCKOVAK still has not brought up any conversation
about eliminating KLOCK. He did say he has had many
conversations with MOCKOVAK about life in Russia and Russian
organized crime. KULTIN seemed to think MOCKOVAK is overly
interested in these topics as they are a precursor for many of
their conversations.

In this same meeting, KULTIN shared with Agent Carr
that he was traveling to Los Angeles to visit some friends.
Since MOCKOVAK had asked KULTIN if he had Russian Mafia
connections, SA Carr directed KULTIN to share .with MOCKOVAK that
his friends in Los Angeles might have mafia connections.

On or about August 3, 2009, KULTIN contacted Agent Carr
and advised that MOCKOVAK called him to request a meeting to
discuss "that thing they had talked about." KULTIN, because of
the unusual cryptic tone MOCKOVAK used, took this request to be
about their discussions about MOKOVAK's intended murder for hire..

On August 4, 2009, Agent Carr met with KULTIN and
formally opened him as an FBI source.

On August 5, 2009, KULTIN met with MOCKOVAK at his
(KULTIN's) office, Clearly Lasik, 900 SW 16th Street, Renton,
Washington. On August 6, 2009, Agent Carr met and debriefed
KULTIN regarding the meeting.

KULTIN reported the following:

He met with MOCKOVAK at approximately 2:30 PM on
Wednesday, August 5, 2009. When he arrived at the office,
MOCKOVAK stated he wanted to take a walk around the parking lot.
KULTIN agreed and the two went outside. Nobody was in the
vicinity while the two talked. KULTIN stated that as they
walked, MOCKOVAK began to tell him about plans to split the
business in the fall of 2009. He stated that he was upset with

UNCLASSIFIED
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To: Seattle From: Seattle
Re: 166C-SE-95743, 11/17/2009

his current business partner, Dr. JOSEPH KING, and felt there
would be problems when the split occurs.

MOCKOVAK told KULTIN that he was angry with the way
things have been going for him, and said, '-'I hate people taking
advantage of me, like Joe [Dr King], he is a greedy snake."
MOCKOVAK told KULTIN there is a $5,000,000 life insurance policy
on Dr. KING, should something happen to him. He followed by
adding, "If Joe becomes a stumbling block maybe we can look at
him."

KULTIN said the conversation then turned to the
original target, BRAD KLOCK. MOCKOVAK stated, "I don't know how
these things work? What do I do? Do we just have someone follow
him?" KULTIN said he responded by telling MOCKOVAK he would make
contacts with his friend in Los Angeles.

KULTIN said MOCKOVAK was being guarded and careful with
his words but the tone of the meeting was clear -- that MOCKOVAK
wished to move forward in developing a plan to have BRAD KLOCK
murdered, and that MOCOVAK was also considering whether to have
KING murdered. MOCKOVAK told KULTIN that KLOCK will be in
Seattle on September 16-17, 2009, for mediation in regard to his
lawsuit against MOCKOVAK'S business, Clearly Lasik. (KULTIN
knows from conversations at work that KLOCK resides in Vancouver,
British Columbia, and is a Canadian citizen.)

KULTIN said that, at the end of their meeting, he and
MOCKOVAK agreed that he (KULTIN) would make contact with his
people in Los Angeles. KULTIN said he told MOCOVAK that he would
make inquiries as to how to proceed with eliminating KLOCK, and
that they would meet again to discuss what he had learned.
KULTIN added that he believed MOCKOVAK was moving away from
wanting KLOCK killed and starting to focus on his business
partner, Dr. Joe KING.

SA Carr told KULTIN that, for the next meeting between
he [KULTIN] and MOCKOVAK, he should relay the following story to
MOCKOVAK:

That his [KULTIN's] contact in Los Angeles was a
boyhood friend that KULTIN grew up with in Russia. The friend
had become an associate-of a Russian Crime group headed by Sergei
Mikhailov. That his friend would be able to arrange a murder of
any target and conceal the murder as a street crime. The cost
would be $10,000 up front and another $10,000 upon completion.

UNCLASSIFIED
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To: Seattle From: Seattle

Re: 166C-SE-95743, 11/17/2009

The only thing that is needed is as much intelligence on the
target as possible, the first installment and date of intended
"hit."

From August 11th until MOCKOVAK'S arrest on 11/12/2009,
KULTIN met or called MOCKOVAK eight different times and wore a
wire for seven of these encounters. During this four month
period, MOCKOVAK'S intended target did switch from KLOCK to his
business partner KING. MOCKOVAK was very unhappy with regard to
the way KING was proposing a split of the Clearly Lasik business.

Beginning in August, SA CARR briefed AUSA Vince
LOMBARDI with regard to the case and investigation to date. SA
CARR utilized federal process for approval of recorded
conversations, per FBI/DOJ guidelines. SA CARR fully believed
from conversations with AUSA LOMBARDI (although nexus was never
discussed) that this case would end in a federal prosecution.

During the last week of October, SA CARR provided AUSA
LOMBARDI with transcripts and documents to support what SA CARR
had previously briefed AUSA LOMBARDI. SA CARR advised AUSA
LOMBARDI that he believed MOCKOVAK was ready to make a down
payment to further the plot.

AUSA LOMBARDI stated he had concerns with whether or
not we had proven a federal nexus. It was then decided that in
an abundance of caution, SA CARR would seek a state court order
allowing the source to record the payment. SA CARR was left with
the impression that the case was still going to be a federal
prosecution and the state court order was merely relief should a
strong federal nexus not avail itself.

From August 4th (date of state court order was signed)
until payment on August 7th there were three recordings made. In
these recordings, SA CARR believed a strong federal nexus was
discovered: 1) the transfer of funds from a Canadian bank account
to a US bank account and 2) Travel by MOCKOVAK from Seattle to
Portland and from Portland to Seattle. In this trip, MOCKOVAK
recovered a King family photo from a Vancouver office and
transported it to the source for the "hitmen" to use in their
efforts to locate the King family in Australia.

On 11/10/2009, this information was relayed to AUSA
LOMBARDI and AUSA Todd GREENBERG. Both agreed that 'with some
follow-up investigation, there appears to be a federal nexus and
the crime a violation of federal law. They, however, felt that

UNCLASSIFIED
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To: Seattle From: Seattle
Re: 166C-SE-95743, 11/17/2009

due to sentencing guidelines and the fact that King County had
shown an interest in the case, the best course of action was to
continue a state prosecution.

On 11/10/2009, SA CARR, A/SSA COTE, ACDC BENNET, CDC
JENNINGS and ASAC DEAN met to discuss how this case should
proceed. ASAC DEAN was briefed by ACDC BENNET on DIOG section
12.5.C.1 and how this investigation would apply. After
consideration,' ASAC DEAN approved continued FBI involvement in
the captioned matter as outlined by 12.5.C.1

On 11/12/2009, Michael MOCKOVAK was arrested by members
of the PSVCTF and a state search warrant executed at his
residence. Assistance was provided to state authorities per DIOG
chapter 12.5.C.1. On 11/16/2009, MOCKOVAK was charged in
Washington State Court with Criminal Conspiracy to commit Murder
in the 1st Degree and Criminal Solicitation to Commit Murder.

♦♦
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(Rev. 01/04/2008) STATE EXHlCiiJ O (j
FEDERAL BUREAU OF INVESTIGATION

Precedence: ROUTINE Date: 08/05/2009

To: Seattle Attn: CHSC

From: 'Seattle
C -. 1

Contact: SA Lawrence D Carr, (206) 262-2063

Approved By: Maeng J Sung ^^iy^S%^l
Drafted By: Carr Lawrence B^ldc

Case ID #: 137-SE-95730 (Sending)

Title: SE-00022169

Synopsis: Admonishments provided to the Confidential Human
Source (CHS).

Details: The following are instruction's to be given to a CHS at
opening and for other specified operational reasons.

Admonishments

Section 4.1 of the Confidential Human Source Policy
. Manual (CHSPM) states that at opening (before first operational

tasking) and thereafter at least annually or more often if
circumstances warrant, at least one FBI Agent and a witness who
is either another FBI Agent or another government official must
provide the CHS with all applicable instructions. (These
guidelines shall be administered at opening, prior to the first
operational use and no later than 90 days after the date of
opening.)

The CHS was'opened on 08/04/2009 and the instructions
were provided to the CHS on 08/05/2009. The captioned CHS was
provided with the instructions set forth below:

I. Opening

1. The CHS's assistance and the information provided to
the FBI are entirely voluntary.

&. The CHS must provide truthful information to the FBI.

'3. The CHS must abide by the instructions of the FBI and
must not take or seek to take any independent actions '

•on behalf of the US Government

CFR

: ^
SEP 01 2009
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To: . Seattle From: Seattle

Re: 137-SE-95730, 08/05/2009 - •

4. The US Government will strive to protect the CHS's
identity but cannot guarantee it will not be divulged.

II. Additional Admonishments

If applicable to the- particular circumstances of the
•CHS, or as they become applicable, the following admonishments
need to be completed. They need not be given if they have no
relevance to the CHS's situation. (For example, the immunity
instruction need not h>e given unless there is an issue of
apparent criminal liability or penalties relating to the CHS.
The Attorney General's Guidelines emphasize, however, that
whether or not these instructions are given, the FBI has no
authority to confer immunity and that agents must avoid giving
any person the erroneous impression that they have any such
authority.) Indicate whether the following instructions were
given:

1. The FBI on its own cannot promise or agree to any immunity
from prosecution or other consideration by an FPO, a state
or local 'prosecutor, or a Court in exchange for the CHS's
cooperation because the decision to confer any such benefit
lies within the exclusive discretion of the prosecutor or a
Court. However, the FBI will consider (but not necessarily
act upon) advising the appropriate prosecutor of the- nature
and extent of the CHS's assistance to the FBI. (This
instruction should be given if there is any appareate^issue
.of criminal liability or penalty) . /YeJ/No

"2. The CHS is not authorized to engage in any criminal activity
and has no immunity from prosecution for any unauthorized
criminal activity. (This instruction is not necessary for
CHSs who have such authorization. This instruction should
be repeated if the CHS- is suspected of committing^V^
unauthorized illegal activity) .' /Yesi/No

i. The CHS is not an employee of the US Government and may not
represent himself/herself. (This instruction should be
given to all CHSs except under those circumstances where the
CHS previously has been or continues to be otherwise
employed by the US Government) . (Yesf/No
The CHS may not enter into any contract or incur any
obligation on behalf of the US Government, except as
specifically instructed and approved by the FBI (This
instruction should be-given to all CHSs except to those CHSs
who are otherwise authorized to enter intTTTontr^or
incur an obligation on the behalf of the US) . /^Yes/No
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Re: 137-SE-95730, 0.8/05/2009.

No promises or commitments can be made, except by the
Department of Homeland Security (DHS) , regarding the alien
status of any person or the .right of any person to enter or
remain in the US. (This instruction should be provided if
there is any apparent issue of. immigration status that.-^.
relates to the CHS.) Yes/Ntf)

6. The FBI cannot guarantee any rewards, payments, oir^ther
compensation to the CHS. /Yes)/No

7. . Each time a CHS subject to the AGGs CHS receives any
rewards, payments, or'other compensation from the FBI, the
CHS shall be advised at the time of payment that he/she is
liable for any taxes that may be owed on that compensation.

/YesYNo

"8. Whenever it becomes apparent that the CHS may have to
testify in a court or other proceeding, the CHS must be
advised of that possibility (see Confidential Huma^fiource
Policy Manual [CHSPM], Section 9.1). /YesJNo

III. Additional Instructions Based on Employment or Position

9. If a CHS. is in a position to obtain information from a
subject who is facing pending criminal charges for whom
his/her 6th Amendment right to counsel has attached, the CHS
must be advised not to solicit such information from the
subject regarding the pending charges (see CHSPM, Sectlee
9-4) - Yesykn

10. For CHSs in a position to obtain information from a subject
who is represented by. counsel or planning a legal defense,
the CHS must be advised not to interfere with an
attorney/client relationship (see CHSPM, Section 9.4) .Yes/No"

11. If the CHS is an employee of a financial institution, the
CHS must be advised that he/she remains subject to the
provisions of the Right to- Financial Privacy Act and that
the FBI will not knowingly accept information which violates
the provisions of the Act. (CHSPM, Section 4.2.2) ~"

Yes/No'

12 If the CHS is an employee of an educational institution, the
CHS must be advised that he/she remains subject to the
provisions of the Family Educational Rights and Privacy
of 1974 (20 USC Sec. 1232 g) known as the Buckley >
amendment(see CHSPM, Section 4.2.3). y,
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Re: 137-SE-95730, 08/05/2009

13 If the CHS is a Union official of any rank charged with the
duties and obligations under the Employee Retirement and
Income Security Act (ERISA) of 1974 (Title 29 USC) (i.e.,
having responsibilities related to retirement, benefits,'or
other income benefits of union members [see Title 29 USC] )
he/she must be advised that he/she'remains subject to
reporting provisions of the Employee Retirement and Income
Security Act (ERISA) . The CHS must not operate in a manner
which adversely affects the operation of union affiliated"
pension, welfare, and benefit plans (see CHSPM, Sectioi
5-2-3) . Yes/No'

The content and meaning of the mandatory instructions and
relevant additional instructions were conveyed to the CHS by
the FBI Agent named below and were witnessed by the
government official named below. The CHS acknowledged
his/her receipt and understanding of these instructions.

?BI SA

Signature

/7$$for*9~
Witnessing Official
Signature

Dace

FBI SA

Print Name

fzgM£<J?^ til- /<V^ £2w C4*4l/£<>
Witnessing Official
Print Name •

7?f) S&&7/S, AJUSC
Witnessing Official's
Title and Agency
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COURT OF APPEALS

OF THE STATE OF WASHINGTON

DIVISION ONE

In re the Personal Restraint of,

MICHAEL EMERIC

MOCKOVAK,

Petitioner.

DECLARATION OF

PETITIONER MICHAEL E.

MOCKOVAK

&-Z1

I, Michael E. Mockovak, do hereby declare under penalty of

perjury under the laws of the State of Washington that the following facts

are true and correct:

1. I am the petitioner in this case.

2. I have personal knowledge of the facts set forth here.

3. Throughout the entire time that I was represented by attorneys

Jeff Robinson, Colette Tvedt and Joe Campagna, no one ever

told me that it was possible to move to suppress the tape

recorded conversations that I had with Daniel Kultin.

4. Throughout the entire time that I was represented by Robinson,

Tvedt and Campagna, no one ever told me that there was such

a thing as the Washington State Privacy Act, or that there were

laws restricting the taping of a person's private conversation

MOC003 PRP nel Iby20v8 2012-05-11



without his consent. No one ever told me that in Washington

private conversations could not be taped without the consent of

all the participants, unless there was a judicial order

authorizing such taping.

5. I first learned about the possibility of making a motion to

suppress my conversations with Kultin from my appellate

lawyer Jim Lobsenz. He explained that my trial attorneys

could have moved to suppress all my recorded conversations

with Kultin.

6. He explained to me the differences between federal law and

Washington State law on the subject of the taping of private

conversations, and he explained that if such a motion had been

made and granted by the King County Superior Court, then the

county prosecutors would not have been able to proceed with a

prosecution against me, and the state court prosecution would

have been dismissed.

7. He explained to me that if the state court prosecution had been

dismissed following a successful suppression motion, then it is

extremely likely that I would have been prosecuted in federal

court, because the federal court would not be obliged to follow

Washington State law on the taping of private conversations,

-2-
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and the federal prosecutors would have been able to use the

taped conversations as evidence even though their taping

violated Washington State law.

8. I was stunned to learn that my trial attorneys could have made

a suppression motion.

9. My appellate attorney Jim Lobsenz further has informed me

that when he spoke with my trial attorney Jeff Robinson on this

subject, Mr. Robinson agreed that he could have made such a

suppression motion and that he actually thought about doing

so.

10.1 have read the declaration which Mr. Robinson executed on

April 23, 2012. I was stunned to read that Mr. Robinson

thought if he had made a suppression motion that there was "a

very good chance that [he] would win such a motion" and get

the first set of taped conversations suppressed, and "a

reasonable probability" that he could get the second set of

taped conversations suppressed as well.

11. When informed of these things I immediately had two

questions: (a) If Mr. Robinson thought he could win a

suppression motion and get all the taped conversations

suppressed, then why didn't he make a suppression motion?

-3-
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And (b) Why didn't Mr. Robinson ever tell me about the option

of making a suppression motion?

12. If I had known about the option of bringing a suppression

motion, I would have insisted that such a motion be brought as

a tactic to get a dismissal in state court which would then lead

to prosecution in federal court.

13.1 was informed at an early stage in the pretrial proceedings that

the FBI had been agency that investigated me, and that initially

law enforcement had intended to prosecute me in federal court.

I was informed that law enforcement changed its mind and

decided it would be better to prosecute me in state court.

14. My attorneys did share with me the information that there was

a memorandum they received in discovery which said that the

federal prosecutors thought it would be better to prosecute me

in state court because the sentencing ranges for the crimes that

I was charged with were much higher in state court than the

corresponding federal sentencing guidelines. So I knew early

on that if I had been prosecuted in federal court, and if

convicted there, I would likely get a much shorter sentence

than I would get if I were convicted in state court.

MOC003 PRP nel Iby20v8 2012-05-11



15. Mr. Robinson told me that if I were tried and convicted in

federal court I would face a sentence of about 5 years. He also

told me that if I were convicted in state court, I'd be looking at

a sentence of something like 20 years.

16. For this reason, I had a strong preference for having my case

tried in federal court.

17. There was a second very important reason why I preferred to

be prosecuted in federal court rather than state court. I learned

from Mr. Ron Maimer about the different burden of proof rules

in state and federal court on the issue of entrapment. Mr.

Maimer is an attorney, but not an attorney skilled or

experienced in criminal law. Sometime in the summer of 2010

he told me that he had spoken with Colette Tvedt and she had

explained to him the following: In federal court the burden of

proof was on the prosecution to prove beyond a reasonable

doubt that a defendant was not entrapped. But in state court

the burden of proof was on the defendant to prove by a

preponderance of the evidence that he was entrapped.

18. After Mr. Manner told me this, I spoke with Ms. Tvedt directly

and she confirmed that there was this enormous difference in

the burden of proof rules between state and federal court.
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Since everyone agreed that entrapment was the key to my

defense, everyone agreed that it would be much harder for me

to prevail on an entrapment defense in state court than it would

be in federal court.

19. For two reasons, therefore, I very much wanted to get my case

out of state court and thereby force the authorities to prosecute

me in federal court instead.

20. My attorneys did explain to me that they were having difficulty

getting all the discovery materials that they wanted to get

because the federal authorities were reluctant to provide it. Mr.

Robinson explained to me that the discovery rules in state court

were more favorable to defendants than the discovery rules in

federal court. He also explained to me that a state court judge

could not order federal law enforcement agencies to turn over

discovery materials to the defense, because a state court judge

did not have the legal power to tell federal officers what to do.

21. He further explained, however, that a state court did have the

legal authority to dismiss the criminal charges against me if the

state court judge felt that the refusal to provide the defense

with discovery would prevent me from getting a fair trial. Mr.

Robinson explained that he was going to file a motion to
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dismiss and ask the state court judge, Judge Palmer Robinson,

to dismiss the charges against me if the federal authorities did

not provide the discovery materials that we wanted to obtain,

and which we would normally have had a right to under state

law if the materials had been in the hands of state agents

instead of federal agents.

22.1 approved of this strategy because I very much wanted to get

the discovery materials that the federal authorities had been

unwilling to provide, and also because I very much preferred to

be tried in federal court. So I viewed it as a win-win situation.

Either (a) the motion for a dismissal of the charges would

succeed in persuading the federal authorities to give my

attorneys the discovery materials that we wanted, or (b) if the

federal authorities still declined to provide the materials we

wanted, then Judge Robinson might very well grant the

dismissal motion, the charges in state court would get

dismissed, and then I would wind up being charged and tried in

federal court, which is where I greatly preferred to be tried.

23.1 read a first draft of the brief which Mr. Robinson wrote in

support of the motion to dismiss. I liked what I read and I told

Mr. Robinson that I liked it. I told him I liked the fact that we
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were arguing that the case should be dismissed, leaving it to the

federal authorities to file a case against me in federal court.

24. Mr. Robinson argued the motion to dismiss to Judge Palmer

Robinson at a hearing held on Monday, December 6, 2010. I

have recently read a transcript of that hearing. The transcript

of that hearing shows that during that argument about the

federal government's refusal to turn over requested discovery

materials, Mr. Robinson pointed out that the authorities had

made a tactical decision to prosecute in state court (a) because

of the lengthier sentences they could obtain there; and (b)

because the state court burden of proof rule on entrapment was

more favorable to the prosecution:

"[Essentially what we've been told is: We may give it
to you and we may not. If we give it to you, we will
decide what we will give you, we will decide if it's a
summary or the original documents, we will decide
when we will give it to you, and you have no resource.

"Your Honor, you have been backed into a corner by
the federal government's position in this matter, and it's
a position that I have to say is a significant one for you
to consider, because, your Honor, if Dr. Mockovak
engaged in behavior like this with discovery, you would
have him in jail.

"If a civil litigant took a position like this in discovery,
you would issue sanctions, and you might even dismiss
the case, if it was the plaintiff who was ignoring the
order from the court to produce discovery.
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"And this is against the backdrop, your Honor, of what
is - and again, I want to be clear, I have no problem
with this decision - but it was a tactical decision tofile
this case in King County Superior Court, and that
decision is completely within the purview of the King
County Prosecutor's office and federal law
enforcement.

"I am not suggesting they did anything underhanded or
anything else by making the decision, but they made it.
We didn't and you didn't. They made it.

"And they made that decision, your Honor, because
the sentencing guidelines in state court provide for a
harsher penalty than the guidelines in federal court,
guidelines which, I might add, are not even mandatory
anymore under U.S. Supreme Court case law, unlike
the guidelines in the state of Washington.

"In the State of Washington, Dr. Mockovak has to
admit to the offense before he can even plead the
defense of entrapment. In federal court, the
government must prove the absence of defense of
entrapment beyond a reasonable doubt.

"The legal standards are significantly different, the
penalties are significantly different, and so one can
understand the tactical choice to charge the case in
state courts."

RP 12/6/10, at 14-15 (emphasis added).

25. The transcript also shows that my attorney argued that if the

federal government insisted on refusing to provide the

requested discovery, that Judge Robinson had the power to

dismiss the case in state court, and that she should exercise that
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power, while giving the federal authorities sufficient time to

obtain a grand jury indictment and to proceed with a

prosecution in federal court:

"The appropriate remedy is dismissal of this case, and
dismissal at a point - I am asking you to dismiss this
case a week from today, not so we can have other
hearings, not so we can see if somebody finally wants
to comply - because the time for that has passed - but
to ensure that federal authorities have more than

adequate time to address the issue of seeking an
indictment against Dr. Mockovak, in federal court, for
virtually the exact same charges, so that conditions of
release can be set in federal court before they expire in
King County Superior Court, and so that there is zero
risk to the public or to any litigant that Dr. Mockovak
will be unsupervised, even for a second."

"Then if the case is going to go forward in federal
court, because they want to play by the federal rules of
discovery, then the case can go forward in federal
court, and I would suggest to the court, frankly, that the
one thing that is different is that I don't think the U.S.
Attorney's Office and the FBI can take the position that
a federal judge can't order them to disclose this
information."

RP 12/6/10, at 18-19 (emphasis added).

26. The attorney for the federal government told Judge Robinson

that he believed that the federal government would decide to

produce more discovery materials to the defense and that the

defense would have that material on the following Monday.

RP 12/6/10, at 41.
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27. In reply, my attorney, Mr. Robinson, told the Judge Robinson

that the federal government's offer to provide some additional

information by the following Monday was not satisfactory:

"You know how much effort and expense has gone into trying

to get this information, and the offer the government makes

now is too little too late." Id. at 65. Mr. Robinson argued

strenuously that the case in state court should be dismissed,

again noting the tactical reasons why the authorities had chosen

to file in state court rather than in federal court:

"This case should be dismissed. It is the only sanction
that is appropriate, your Honor, because they have
taken advantage of every benefit of a state
prosecution, sentencingguidelines that ifyou -you or
any other trialjudge - I can't come to you and say:
You know what? The U.S. Supreme Court has said
these aren't mandatory. You don't have to give him 15
to 20 years. I can't say that here, because they are
mandatory, and everybody connected with the
prosecution knows that.

"I can't say to thisjury: Thestate has toprove beyond
a reasonable doubt that this was not entrapment - I
can't say that - because the law of the State of
Washington is different. If we were in federal court,
that law would beflipped.

There are huge advantages that the prosecution in
this case has taken advantage of by placing it in this
jurisdiction, and they have failed to follow the rules of
this jurisdiction, not once, not twice, not three times,
despite numerous requests and despite an order from
this court, and now we come in to court in December
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and say; Well, we understand that this has been an issue
for you for the last nine months, and we understand that
you issued a subpoena, and we're not complying with
any of it, but we'll talk to you next week, your Honor, I
think -1 think to let that behavior go unsanctioned is -1
don't know what adjective to use, but "fair" isn't one of
them; "fair and just" is not one of them. [Rule] 8.3(b)
talks about dismissal in the "interest ofjustice.

"There has been - not by individuals but by the
institutions here, there has been games played. We've
been involved in a shuffle game: It's under this cup or
it's under this cup (indicating). We're taking advantage
of the jurisdiction here, but you can't have the evidence
like you would in this jurisdiction because we're the
federal government."

RP 12/6/10, at 65-66 (emphasis added).

28. My attorney proceeded to explain why he was asking for a

dismissal, but also asking that the dismissal not take effect for

one week:

"It's time for that game playing to stop, your Honor,
and you can dismiss this case with no harm to the
safety of the public, to the integrity of the criminal-
justice system, or to the ability to have this case
decided fully and fairly by a jury of Dr. Mockovak's
peers.

"You can dismiss this case under circumstances where

he will not spend one second unsupervised by a court
system so that any alleged victim in the case and the
community at large has no question about safety -

"And I should say, nobody in this courtroom, I think, is
going to credibly say to you that at this point, Dr.
Mockovak is a threat to do something. He has been
perfect on pretrial release - perfect - and there's no
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reason to assume that if you dismiss this case, and we
know the indictment is coming from federal court, that
he's all of a sudden going to do something crazy.

"But even if that was a concern, I'm asking you to
make the order of dismissal effective in a week, and
that gives the U.S. Attorney's Office plenty of time to
seek an indictment.

"To tell us to wait for another week and see what they
give us, and then come back to this court to litigate
more issues, or come back to do an in camera review,
what we're now talking about is not four weeks from
trial, we're talking about three weeks from trial. We're
coming right up on Christmas, and we have worked
extremely hard so that we could not be in this position,
your Honor.

"If the court doesn't dismiss the case I can virtually
assure you that within the next two weeks, we will be
coming before you asking for a continuance, and we
will have good cause for it, because this information
was not disclosed in a timely fashion."

RP 12/6/10, at 67-68 (emphasis added).

29. Ms. Barbosa, one of the state court prosecutors then argued

that the delay in providing discovery materials pertinent to

an entrapment defense was not really something the

government should be blamed for because "[n]owhere in

the pleadings, letters, requests, has it been made known to

us that the defense was going to be entrapment. We're

hearing it today on the record." RP 12/6/10,at 70-71.
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30. At this point the judge commented that even a person with

very little experience in criminal law would have realized

from the very start of the case that this was a case where

entrapment would be the defense in play. RP 12/6/10, at

71. As she said, "But you know, nobody could read this

cert and come away from it without thinking that Mr.

Kultin's credibility and who put whom up to what is, if not

at the heart of this case, pretty close to it." RP 12/6/10, at

72.

31. Judge Robinson then stated that she was going to defer ruling

on our motion to dismiss until she had a chance to see whether

the federal government was going to produce more discovery

materials to my attorney. RP 12/6/10, at 74. She set a time for

another hearing on the afternoon of Monday, December 13,

2010. And she directed that by no later than 4 p.m. on the

preceding Friday, December the 10th, the federal government

should either (a) provide the requested discovery to the

defense; or (b) certify that the materials sought by the de3fense

did not exist, or (c) provide existing materials the government

wished to withhold from the defense to the judge so that she
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could conduct an in camera review of it to see whether it

should be produced to the defense.

32.1 was pleased with the oral arguments made by Mr. Robinson

at the hearing held on December 6th. I was pleased to hear

him repeatedly point out how state court had been selected over

federal court because it made it easier for the prosecution to get

a conviction and to get a longer sentence imposed.

33.1 was also very pleased to hear him argue strenuously that the

judge should dismiss the case, after giving the federal

authorities to charge me in federal court, because I wanted the

case to be tried in federal court, not state court.

34. Between the hearing of December 6th and the hearing of

December 13th, I told Mr. Robinson repeatedly that I did not

want to make any compromise deal with the federal

government about the discovery we had requested. In

particular, we had requested and we're seeking to obtain a copy

of an FBI manual which instructs FBI agents on how to

supervise and manage their confidential informants. We

suspected that the manual contained instructions on how to

prevent an informant working for the FBI from entrapping a

person into committing a crime. In open court Mr. Robinson
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had explained the relevance of this manual to Judge Robinson

and why it was very important that we see it. I told Jeff that I

did not want to compromise on this point and that we should

insist on getting a copy of the manual.

35. On Monday, December 13, 2010, another hearing was held

before Judge Robinson. At this hearing, Mr. Robinson told

Judge Robinson that the federal government had provided

everything that the defense had requested except the FBI

manual on how to manage confidential informants. RP

12/13/10, at 9-10.

36. Without telling me in advance that he was going to do so, Mr.

Robinson said he had a proposal to make to Mr. Brian Kipnis,

Assistant U.S. Attorney who had been representing the federal

government in Judge Robinson's court. RP 12/13/10, at 10.

Mr. Robinson noted that he had a security clearance, and he

proposed that he be allowed to look at the manual in order to

determine whether he could formulate the kinds of cross-

examination questions that he wanted to ask of the FBI agent at

trial. Mr. Robinson said he thought it might be possible for

him to be satisfied with just reading the manual, and that he

might not need to actually obtain a possess a copy of it. RP
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12/13/10, at 11. He told the court that it was critical to his

preparation of adequate cross-examination that he at least read

portions of the manual, but maybe he did not have to actually

get a copy of it. Id. at 15. He asked Judge Robinson to give

the parties another couple of days to see if this proposal would

work. Id. The attorney for the FBI said he did not know

whether that proposal would be acceptable or not, but he would

see. Judge Robinson then set another hearing for Thursday,

December 16th. Id. at 25.

37.1 was very unhappy with this development. I had no advance

warning that Mr. Robinson was going to make this proposal.

After the hearing of the 13th I told him I did not like it, and I

wanted us to insist on getting the entire manual, and if we

could not get it, then I wanted to go ahead with our motion to

dismiss to see if we could get the case dismissed in state court.

38. Despite my opposition, Mr. Robinson went ahead with his

proposal. At the hearing on December 16, 2011, he told Judge

Robinson that the FBI and the defense had reached an

agreementregarding the FBI manual. RP 12/16/10, at 3. Since

the defense had everything it wanted (according to Mr.
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Robinson), the defense motion to dismiss became moot and

Judge Robinson never had occasion to make a ruling on it.

39.1 was furious about what had happened and after the December

16th hearing I told Mr. Robinson how upset I was that he had

caved in and not insisted on getting a copy of the FBI manual.

I told him that I had wanted to get a ruling on the motion for

dismissal because I wanted very much to have my case tried in

federal court.

40. He responded angrily, saying "Your case is going to be tried in

state court. Period. End of story." Up until the time he said

this to me, I had been led to believe that it was our strategy to

try and get the case moved to federal court. I understood that

was why we had made the motion to dismiss. My other

attorney, Ms. Tvedt, had told me that I'd be much better off in

federal court, and Mr. Robinson had argued at length that I was

much worse off in state court, which is why the FBI chose to

have state court prosecutors charge the case.

41.1 have read Mr. Robinson's declaration and I have read the part

where he says that I knew about his tactical decision not to

make any motion to suppress the tape recordings. That is not

true. He never told me any such thing. Not only was I
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completely unaware of the fact that had decided not to bring a

suppression motion, I was completely unaware of the fact that

a suppression motion was even a possibility. No one ever told

me that a suppression motion was a possibility. Had I known

that a suppression motion was possible, I would have insisted

that we make such a motion. Had I known that that there was

another way to try and get my case tried in federal court that

we had not tried, I would have absolutely insisted upon it.

DATED this /-> day of May, 2012.

l)\VLcJ/<euS o
Michael E. Mockovak, Petitioner
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In re the Personal Restraint of,

MICHAEL EMERIC

MOCKOVAK,

Petitioner.

DECLARATION OF JEFFERY

P. ROBINSON

en

I, JEFFERY P. ROBINSON, do hereby declare under penalty of

perjury under the laws of the State of Washington that the following facts

are true and correct.

1. I have personal knowledge of the facts set forth here.

2. I was admitted to the Washington State Bar Association in 1981. I

have been practicing criminal defense for over thirty years.

3. I represented Dr. Michael Mockovak in the case ofState v.

Mockovak, King County Cause No. 09-1-07237-6. I was lead counsel.

Assisting me were attorneys Colette Tvedt and Joseph Campagna.

4. I have read the declaration of Joseph Campagna dated April 23,

2012. I agree with the statements made by Mr. Campagna regarding the

WPIC pattern instruction on entrapment, which we proposed to the trial

judge, and which the trial judge gave.
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5. Although Mr. Campagna was the attorney to whom many legal

research tasks were delegated, and although he researched the defense of

entrapment, I was lead counsel and therefore it was ultimately my

responsibility to see to it that we proposed correct jury instructions and

that we objected to erroneous jury instructions.

6. I have been asked to explain why I failed to make any motion to

suppress the recorded conversations which took place between Daniel

Kultin and Dr. Mockovak. Although I felt that there was a very good

possibility that I could get these conversations suppressed if I made such a

motion, I made a deliberate strategic choice not to do that. Dr. Mockovak

was aware of this strategic choice.

7. The recorded conversations fell into two groups. First, there were

conversations which occurred without any judicial authorization at all.

These recorded conversations occurred on August 11, October 20, and

October 22 of 2009. These conversations all took place in Washington

State. No attempt was made by Detective Leonard Carver and FBI

Special Agent Larry Carr to get judicial approval from a Washington State

Superior Court judge to record these conversations without the consent of

Dr. Mockovak (who did not know he was being recorded). Absent

judicial approval, RCW 9.73.030 requires the consent of all parties before

a private conversation can be recorded. Therefore, I knew that if I moved

to suppress the first group of recorded private conversations pursuant to

RCW 9.73.050, there was a very good chance that I would win such a

motion and these conversations would all be suppressed.
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8. The second group of recorded conversations includes those

conversations which King County Superior Court Judge Julie Spector

authorized Detective Carver and Agent Carr to record without Dr.

Mockovak's knowledge or consent. These recorded private conversations

occurred on November 6, 7, and 11 of 2009. Judge Spector issued an

order authorizing the recording of these conversations on November 4,

2009.

9. I believed that there was a reasonable probability that I could get

these recordings suppressed as well. I believed that the second group of

recordings was tainted by the fact that the judicial authorization to record

them was based primarily on evidence obtained in the first group of

recordings which were never judicially authorized. Thus, the second

group of recordings was a "fruit of the poisonous tree" because it was

derived from the earlier illegal set of recordings for which there was no

judicial authorization. I believed that if I moved to suppress the second

group of recordings that I probably would win that motion as well.

10. I did not consider other state law based grounds for suppressing

the statements because I believed the statements were excludable as

mentioned above.

11. I believed that if I moved to suppress all the recorded

conversations and won suppression of all of them, that the State

prosecutors would have to dismiss the state court prosecution because it

would be impossible for them to proceed with their case in state court. I

knew that under cases like State v. Fjermestad, 114 Wn.2d 828, 791 P.2d



897 (1990), if the recordings were suppressed then the State would not

only be precluded from presenting the recordings in evidence, it would

also be precluded from having any witness testify as to his recollection of

the conversations or to his visual observations made during the time the

recordings were being made. Thus, I knew that a successful motion to

suppress all the recordings would put an end to prosecution of Dr.

Mockovak in state court.

12. However, I was also sure that if this occurred, the same criminal

charges would simply be filed in U.S. District Court under the parallel

federal laws against conspiracy to commit murder and attempted murder.

Thus, making successful suppression motions in state court would simply

lead to a change of venue, and the same criminal case would wind up

being tried in federal court.

13. In my judgment, it was better for the defense to try this case in

state court than to try it in federal court, for several reasons. First, a

defendant's right to discovery is much broader in state court than in

federal court. In federal court a defendant has no right to interview

prosecution witnesses; in state court he does. In this case, our ability to

interview all of the State's witnesses was critical to preparing a defense

that had a reasonable possibility of success. This was especially true

regarding the interviews of Daniel Kultin, both Special Agents with the

FBI, both alleged victims, and the employees of the business run by Dr.

Mockovak and Dr. King. Also, in state court the defendant has

significantly broader rights to get copies of all investigative police reports
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and witness statements. In this case, we had access to FBI materials I

believe we would have never accessed in federal court. In federal court, a

defendant has a much more limited right to discovery of police reports and

witness statements.

14. In my judgment, the caliber of the prosecutors would be at least as

good as the prosecutors in state court and the federal prosecutors have

significantly lower caseloads and try many fewer cases than state court

prosecutors. I did not believe the transfer would make our case stronger.

15. At the same time, I was aware that there were certain advantages to

being in federal court. First, under federal law, when a defendant raises

the defense of entrapment in federal court, the burden of proof is placed on

the prosecution to prove beyond a reasonable doubt that the defendant was

not entrapped. By comparison, under state law, in a Washington State

court, the defendant carries the burden of proving by a preponderance of

the evidence that he was entrapped.

16. I also knew that if Dr. Mockovak were to be convicted in federal

court, the presumptive sentencing guidelines would provide for

considerably more lenient sentences than he would receive if he were

convicted of the same offenses in Washington State court. In the course of

discovery, we had received copies of a memorandum written by FBI

Agent Carr, in which he related that it was the judgment of the federal

prosecutors who looked at the case against Dr. Mockovak that there

appears to be a federal nexus and the crime a violation of federal law. The

federal prosecutors felt that due to sentencing guidelines and the fact that
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King County had shown an interest in the case, the best course of action was

to continue a state prosecution. While these federal guidelines were not

mandatory and would not have prevented the federal judge from imposing

a severe sentence, at least the presumptive guidelines were lower than the

guidelines in state court.

17. Dr. Mockovak made it clear that he was not interested in

pursuing strategies based on a lower sentence - he was adamant that he

was innocent and, for example, would not consider allowing us to ask for

a sentence as low as five years in attempts to resolve the case. He wanted

a trial as quickly as possible, as long as we were prepared to deal with the

witnesses and evidence.

18. Weighing all of the above mentioned factors, I concluded that

we would be better off in state court. Accordingly, I made the strategic

decision not to make any motions for suppression of any of the recorded

private conversations which took place between Daniel Kultin and Dr.

Mockovak.

DATED this 23 day ofApril, 2012.
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Son,WSBA No. 11950
Counsel for Petitioner
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OF THE STATE OF WASHINGTON

DIVISION ONE

In re the Personal Restraint of,

MICHAEL EMERIC

MOCKOVAK,

Petitioner.

DECLARATION OF RONALD

L. MARMER

I, RONALD L. MARMER, do hereby declare under penalty of perjury
under the laws of the State of Washington that the following facts are true
and correct.

1. I have personal knowledge of the facts set forth here.

2. I am an attorney and a 1977 graduate of the University of Virginia
School of Law. I am a member of the bars of Illinois, New York, the
Northern District of Illinois, the Eastern District of Michigan, the Southern
District of New York, the Eastern District of New York, the Second,
Sixth, Seventh, and Ninth Circuits of the United States Court of Appeals,
the Illinois Supreme Court, and the United States Supreme Court.

3. I currently serve as Chair of the Section of Litigation of the
American Bar Association. I practice complex and commercial litigation
with a particular focus on matters involving securities, derivatives, and
financial disputes. I have represented businesses, directors and officers,
attorneys, and other professionals injudicial proceedings, arbitrations, and
before the Securities and Exchange Commission.

4. I do not have any special expertise in criminal law, although I have
occasionally represented pro bono clients accused of state and federal
crimes in the trial courts and on appeal. On one occasion many years ago
I argued a criminal appeal in the Seventh Circuit. Together with other
lawyers, I have also represented people charged with possession of illegal
weapons, armed robbery, and murder. I have also counseled and advised
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executives and professionals who were under investigation for crimes such
as insider trading and securities fraud.

5. I am along time friend of the petitioner, Dr. Michael Mockovak. I
have known him for almost 40 years. His father contacted me after Dr.
Mockovak was arrested and charged in King County Superior Court in the
fall of 2009. Dr. Mockovak was initially able to post bail and secure his
own release. But after he was briefly released, the State sought and
obtained a substantial increase in the amount of bail. At this point I put up
the bail money which was used to secure Dr. Mockovak's second release
from custody.

6. Dr. Mockovak hired Seattle attorney Jeffery P. Robinson to
represent him on the criminal charges of attempted murder and conspiracy
to commit murder, which were filed against him in King County Superior
Court, in Seattle, Washington. When I learned that Dr. Mockovak could
not pay all of his legal bills himself I agreed to help pay them. I loaned
Dr. Mockovak more than half a million dollars to help pay his legal
expenses in the trial court.

7. Together with Dr. Mockovak I met in person with attorneys
Robinson and Colette Tvedt in December of 2009. I flew to Seattle and

met with them in their office.

8. Because I am an attorney, and because I am a friend of Dr.
Mockovak, I asked attorneys Robinson and Tvedt if I could act as co-
counsel with them, and thus participate in the case as one of Dr.
Mockovak's attorneys. We discussed this at our initial face-to-face
meeting in December of 2009. Dr. Mockovak was present when we
discussed this.

9. At my initial face-to-face meeting with him, attorney Robinson
told me that because I had put up Dr. Mockovak's bail money, I had an
economic interest that made it impossible for me to act as his counsel
because if Dr. Mockovak ever failed to appear I would have a conflict of
interest. He informed me that a Washington ethical rule prohibited me
from posting Dr. Mockovak's bail and also acting as one of his trial
attorneys.

10. At the same time, Mr. Robinson told me that he and Ms. Tvedt
could consult with me and that such consultations would remain

privileged.
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11. Both before and at trial, Ms. Tvedt and Mr. Robinson talked to me
about the strategic defense decisions that they were making.

12. In late April of 2010, together with Dr. Mockovak, I had a second
face-to-face meeting with attorney Tvedt (and Mr. Joseph Campagna may
have been there as well) at her law office. Mr. Robinson did not attend
this meeting.

13. At that April meeting I asked Ms. Tvedt if there wasn't a way to
put the State to its burden of proof on the mens rea elements of the
charges. She told me about the possibility of presenting a diminished
capacity defense. (At some point, quite possibly during this conversation,
I was informed about the fact that a potential expert witness was being
consulted.)

14. During this conversation in April she told me that we had to pick
between the defenses of entrapment and diminished capacity. She said it
was an "either/or" proposition and that we could not do both. She said
that if we presented an entrapment defense, we would have to be very
careful not to do anything that would make it appear that we were also
making a diminished capacity argument, because under Washington law
(she said) one cannot simultaneously claim that the crime did not occur
and also present a defense of entrapment. She said if we presented a
diminished capacity defense and argued that Dr. Mockovak did not have
the ability to form the intent necessary to commit the charged crimes, then
we would be prevented from arguing entrapment as a defense. She said
that to assert entrapment one must admit that the crime was committed.
(Much later, after the trial was over, attorney James Lobsenz advised me
that this was not an accurate statement of the law in Washington State.)

15. During one of our face-to-face meetings when Ms. Tvedt was
discussing the entrapment defense with me, I asked her if entrapment was
a subjective or an objective inquiry. She told me that it was a subjective
inquiry. She said that while some states used an objective test, Washington
State used a subjective test.

16. Much later, after the jury had returned its verdicts, I had a meeting
with Mr. Robinson and Ms. Tvedt to discuss sentencing issues. I believe
this meeting was in February of 2011. During this meeting I referred to
the "subjective test" for entrapment. Mr. Robinson interjected that he did
not know where I got the idea that the test was subjective, and that use of
the word "reasonable" in the standard jury instruction on entrapment
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plainly reflected an objective standard. There was a brief pause and I
waited to see whether Ms. Tvedt would either disagree with Mr. Robinson,
or else acknowledge that she had previously advised me that the test was a
subjective test. However, she did not say anything at all. I then stated that
I had been told by lawyers from his law firm that the test was subjective,
and that any misunderstanding I might have came from that advice. There
was no further discussion of the subjective/objective question.

17. Shortly thereafter I spoke to attorney Lobsenz, and I sent him a
request asking him to tell me whether Washington's test for entrapment
was subjective or objective. He told me that the test for entrapment was
subjective. He also told me that the test for determining whether
government agents had engaged in outrageous governmental misconduct,
causing a due process violation, was an objective test, and that a judge, not
a jury, decided that separate question.

18.1 first learned about the difference between state and federal court

on the burden of proof for an entrapment defense from Ms. Tvedt. She
told me that (a) in federal court the burden of proof was on the prosecution
to prove beyond a reasonable doubt that the defendant was not entrapped;
and that (b) in Washington State court the burden of proof was on the
defendant to prove by a preponderance of the evidence that he was
entrapped.

19. Ms. Tvedt and I agreed that due to this difference in the burden of
proof, Dr. Mockovak would have a much better chance of winning an
acquittal on entrapment grounds if he were tried in federal court.

20. Either Dr. Mockovak or Ms. Tvedt also told me that the federal

sentencing guidelines were much more favorable to Dr. Mockovak than
the state sentencing guidelines. Either Ms. Tvedt told me, or Dr.
Mockovak told me that he had learned from one of his attorneys, that if
convicted in federal court Dr. Mockovak would then face an "advisory"
sentencing guideline that called for a sentence of about 5 years in prison.
Either Mr. Robinson or Ms. Tvedt told me that in Washington State court
the state sentencing guidelines called for a sentence of 20 years in prison
for the crime of first degree murder, and that for attempted murder or
solicitation of murder that would be reduced by 25% to 15 years.

21. Based on the fact that both the sentencing guidelines and the
burden of proof rule for entrapment were more favorable to the defendant
in federal court, Ms. Tvedt told me that it was the defense strategy to try
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and get the case moved to federal court. I agreed wholeheartedly with that
strategy.

22.1 told Ms. Tvedt that I thought she should hire a jury consulting
firm to conduct a mock trial. She agreed this was a good idea. A jury
consultant was engaged, and she invited me to attend the mock jury trial.
The mock jury exercise was held in September of 2010. I traveled to
Seattle to observe part of the mock trial, and when it was over I met with
attorney Tvedt to discuss the mock trial. We both were convinced that
some of the jurors reacted favorably to the defense of entrapment.

23. Mr. Robinson did not attend the mock jury trial or the meeting to
discuss the mock jury trial. I was told that it was his practice to watch
tapes of mock jury proceedings.

24. In early November of 2010, together with Dr. Mockovak, I met
with all three attorneys, Robinson, Tvedt, and Campagna. By this time,
the main topic of discussion was how to get the discovery materials that
the defense needed. The attorneys wanted to interview the informant,
Daniel Kultin, and several other witnesses. They also wanted copies of
the FBI records pertaining to their investigation, to their training and
instruction of informant Kultin, and to federal guidelines for the
management of informants.

25. At some point I learned that the federal government was delaying
making any definitive response to the defense requests and refusing to
promise that disclosures would be forthcoming.

26. Either during the month of October, or at our November face-to-
face meeting, Ms. Tvedt and Mr. Robinson discussed with me a motion to
dismiss that they intended to file. I learned that they intended to ask the
state court trial judge to dismiss the state court case unless the federal
government turned over to the defense the additional discovery materials
which the defense had requested. Eventually I learned that Mr. Robinson
would be arguing that while the state court judge might not have the legal
authority to order the federal government to provide the defense with the
discovery that the defense wanted, she did have the legal authority to
dismiss the charges filed in state court if the federal government continued
to withhold the requested discovery. I also learned that he would argue
that if she dismissed the case in state court, the federal government could
then file essentially the same criminal charges in federal court, and then
Dr. Mockovak would be tried there. We discussed the mechanics of how
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that would unfold and what would happen to Dr. Mockovak in the interval
between state court dismissal and the filing of federal charges. Since
federal court was so much more favorable a venue than state court (for a
defendant presenting an entrapment defense), this strategy made great
sense to me. Dr. Mockovak told me that he strongly approved of this
strategy as well.

27. On December 6, 2010, attorney Jeff Robinson argued the defense
motion to dismiss in state court before the Honorable Palmer Robinson,
the state court trial judge.

28. Dr. Mockovak called me and told me that we didn't get a ruling
and we would have another hearing in a week when the judge would make
a decision. But he also told me that the good news was that the judge
seemed to agree that we were entitled to discovery; she seemed to be
unhappy with the federal lawyer; and if the federal government didn't
provide all the discovery, it looked like she was going to grant the motion
to dismiss. He told me he was very optimistic that the case would end up
in federal court.

29.1 learned that Judge Robinson had ruled that the federal
government must either (a) provide requested discovery materials to the
defense, or (b) provide them to her by 4 p.m. December 10th soshe could
conduct an in camera review of what the federal government proposed to
withhold; or (c) make a determination that they were not going to provide
some or all of the materials requested by the defense. On December 13th
Dr. Mockovak called and told me that attorney Jeff Robinson had asked
Judge Robinson to give the federal authorities a few more days.

30. OnDecember 16l I received another phone call from Dr.
Mockovak. He was very upset. He told me that attorney Jeff Robinson
told Judge Palmer Robinson that he had received additional discovery
materials; that he was satisfied that he had obtained all that he needed to
obtain; and that in return for the federal government's provision of
additional discovery materials, he was withdrawing his motion seeking an
order of dismissal. Dr. Mockovak told me he had no idea that Mr.

Robinson was going to do this, and that he was very unhappy that he had
done it. He told me that he had wanted Mr. Robinson to press to obtain all
the discovery documents that the defense had originally requested,
including, in particular, an FBI manual on how to manage FBI informants.
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31. At no time prior toDecember 16th did Mr. Robinson ever tell me
that he had decided to make this compromise agreement with the federal
authorities. If he had told me in advance that this was what he was

planning to do, I would have strongly opposed it.

32.1 attended a significant portion of Dr. Mockovak's trial and I was
present when the jury returned its verdicts on February 3, 2011. I had
another meeting with attorneys Robinson and Tvedt on that day. I also
had additional meetings with attorney Robinson later that month and in
March.

33. At no time did attorney Robinson ever inform me of any of the
following things:

(a) that there was a possibility of making a suppression motion of any
kind, or that he was considering making a suppression motion of some
kind;

(b) that he believed there was a good chance that he could win a
suppression motion;

(c) that it might be possible to get the state trial judge to suppress the
tape recorded conversations which occurred between Kultin, the
government's informant, and Dr. Mockovak;

(d) that there was any other way (besides the motion he made and
argued in December of 2010 regarding federal refusal to provide discovery
materials) of getting the case dismissed in state court, so that it would be
tried in federal court.

34. Similarly, neither attorney Tvedt nor attorney Campagna ever told
me any of the things listed above in the preceding paragraph.

35. It was not until long after Dr. Mockovak's trial had ended that I
learned from his appellate attorney, James Lobsenz, that it would have
been possible to make a motion to suppress all evidence of the tape
recorded conversations between Dr. Mockovak and the FBI informant,
Daniel Kultin.

36. I also learned from Mr. Lobsenz that Mr. Robinson had stated in a

declaration that he believed that if he had made a motion to suppress all
the recorded conversations that there was a "very good chance that [he]

-7-

MOC003 PRP nf04cb207r 2012-06-



would win such a motion." I was shocked to learn that Mr. Robinson said

that he knew about grounds for a suppression motion that he had never
made, even though he thought he could have won it, and could thereby
have moved the case to federal court.

37. This is particularly shocking to me since I recall Mr. Robinson
telling the state court judge at the sentencing hearing that he believed that
had the case been tried in federal court there could well have been a

complete acquittal in federal court.

38. Since a central defense strategy had been to get the case moved
from state court to federal court, it is difficult to conceive of a reason why
Mr. Robinson never told me anything at all about the possibility of making
such a suppression motion. (Attorneys Tvedt and Campagna never
mentioned this possibility to me either.)

39.1 have read Mr. Robinson's declaration executed on April 23,
2012. In particular I have read his statement in If 6 where he states that he
made a deliberate strategic choice not to make a suppression motion. I
have read Mr. Robinson's statement that "Dr. Mockovak was aware of this

strategic choice." For the reasons set forth below, I believe that the
statement that Dr. Mockovak "was aware" of Mr. Robinson's deliberate

strategic choice is inconect.

40. Dr. Mockovak discussed with me the differences between state

court rules and federal court rules; the possibility of a diminished capacity
defense; the nature of an entrapment defense; the questions that he felt
should be asked of each witness that his defense team was interviewing;
about cases and articles he had read on legal questions; and discovery
issues and the inability to obtain discovery from the federal authorities.
Moreover, he talked with me about his strong preference for being tried in
federal court, rather than state court. He told me that his preference for
federal court was based on the more favorable burden of proof rule
applicable to the entrapment defense in federal court. I completely agreed
with Dr. Mockovak that he'd be much better off if his case was tried in
federal court.

41. It is inconceivable to me that Dr. Mockovak was aware that his

attorney, Jeff Robinson, had made a choice not to bring a suppression
motion which he (Robinson) believed he had a good chance of winning. If
Dr. Mockovak had been aware of such a possibility, I am certain that he
would have asked me what I thought about the wisdom of deciding not to
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bring such a suppression motion. Not only am I a close friend of his, and
not only was I loaning him the funds to pay his legal expenses, but I am an
experienced and respected trial lawyer. In 2006, for example, I was
named by Lawdragon Magazine as one of the 500 Leading Lawyers in
America. And in every year from 2006 to the present I have been selected
as an Illinois "Superlawyer."

42. If Dr. Mockovakhad known of the possibilityof making a motion
to suppress the conversations he had with Kultin, Dr. Mockovak would
have discussed this possibility with me. Since he never discussed it with
me, I do not believe he was aware of it. Thus, I believe that Mr. Robinson
is wrong when he says Dr. Mockovak was aware of this possibility and of
Mr. Robinson's self-described "strategic decision" not to make this motion
which, if successful, would have resulted in leaving the state prosecutors
with no choice but to dismiss the charges in state court.

43. One more fact strongly indicates to me that Mr. Robinson is
mistaken. I distinctlyrecall speaking to Ms. Tvedt about the desirability
of having the case tried in federal court instead of state court. She told me
they had a strategyto get the case to federal court. But she also said they
were going to wait until after they had taken advantage of the more liberal
state court discovery rules by doing as much discovery as they could in
state court. She said they were going to delay making their state court
motion to dismiss until they had interviewed all the witnesses they were
entitled to interview under state court discovery rules. When they were
done with these interviews, then they would make their motion to dismiss
which, if successful, would lead to the case ending up in federal court,
(where she said the federal discovery rules did not afford the defendant
any entitlement to interview the prosecution's trial witnesses). I
responded that I understood that waiting until the witness interviews had
been conducted made sense, but I said they should not cut it too close
because we needed to get the case to federal court. She said she agreed
with my statement and said I shouldn't worry because we would do both
(conduct the interviews and then move to dismiss in state court).

44. If Ms. Tvedt had been aware that Mr. Robinson had made a

deliberate strategic decision not to make a suppression motion which, if it
succeeded, would have resulted in state court dismissal and the refilingof
criminal charges in federal court, she certainly would have mentioned it to
me during this conversation. Since she did not mention it, this indicates
that she was not aware that Mr. Robinson had made a decision not to make
such a suppression motion.

-9-

MOC003 PRP nfl)4cb207r 2012-06-11



45. The fact that Mr. Robinson appears to have never told his trial
partner about his decision not to make a suppression motion indicates that
he didn't tell anyone that he had made this decision. While he may
believe that he told Dr. Mockovak, I am quite sure that he is mistaken
when he asserts that Dr. Mockovak was aware of it.

DATED this J[ day ofJune, 2012.
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In re the Personal Restraint of,

MICHAEL EMERIC

MOCKOVAK,

Petitioner.

DECLARATION OF JOSEPH

A. CAMPAGNA

I, JOSEPH A. CAMPAGNA, do hereby declare under penalty of

perjury under the laws of the State of Washington that the following facts

are true and correct.

1. I have personal knowledge of the facts set forth here.

2. I was admitted to the Washington State Bar Association in June of

2008.

3. Together with Jeffery P. Robinson and Colette Tvedt, I represented

Dr. Michael Mockovak in the case of State v. Mockovak, King County

Cause No. 09-1-07237-6.

4. I was primarily responsible for doing the initial legal research on

the defense of entrapment and the initial preparation of the defendant's

proposed jury instructions.

5. I prepared the defense proposed jury instruction on entrapment

which the trial judge ultimately gave to the jury. I used the WPIC model
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jury instruction on entrapment, WPIC 18.05, which includes this sentence:

"The use of a reasonable amount of persuasion to overcome reluctance

does not constitute entrapment." At the time the instruction was proposed,

I was not aware that there was an argument that this sentence should not

have been included in the jury instruction.

6. Generally speaking, whenever I read a reported appellate decision

that appears to be important to the case at hand, I put an electronic copy of

the decision in the legal research folder on our firm's server. I have gone

back and looked at that folder to see what it contains. It contains copies of

many state and federal appellate decisions on the entrapment defense, and

it also contains a copy of RCW 9A.16.070, the statute which defines the

entrapment defense in Washington State.

7. RCW 9A.16.070(1) provides that "it is a defense that (a) the

criminal design originated in the mind of law enforcement officials, or any

person acting under their direction and (b) the actor was lured or induced

to commit a crime which the actor had not otherwise intended to commit."

The statute makes no mention whatsoever of any requirement that the

defendant prove that the police or their agents used more than a reasonable

amount of persuasion to overcome the defendant's reluctance to commit

the crime.

8. The research folder contains a copy ofState v. Keller, 30 Wn. App.

644, 637 P.2d 985 (1981). The copy in the folder contains yellow

highlighting that I recall applying, which shows that I read the opinion and

I highlighted certain passages in it.
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9. In Keller the convicted defendant argued on appeal that he should

have received an entrapment defense instruction. The Court of Appeals

agreed with him, and reversed his conviction.

10. Among the portions of the Keller opinion which I highlighted are

the following paragraphs:

Defendant contends that there was substantial evidence to

support an instruction on entrapment. On the other hand,
the State contends the evidence was insufficient to submit

defendant's proposed instructions because (1) defendant
did not show the conduct of the officer or informant was

unfair or outrageous but only showed that they provided an
opportunity for defendant to enter into the transaction, and
(2) the only evidence addressing this issue was defendant's
uncorroborated testimony. We disagree with the State's
contentions and hold the instructions should have been

given.

First, it is true as the State argues that use by police
officials of a normal amount of persuasion does not
constitute entrapment. State v. Waggoner, 80 Wash.2d 7,
10-11, 490 P.2d 1308 (1971). However, it is not
necessary to prove outrageous conduct when asserting
the statutory defense. That evidence is relevant only if
it is contended the conduct violated due process. [Four
case citations, which I did not highlight, are omitted here].
Here, defendant's argument is based upon the statutory
elements of the defense, not due process principles. The
essence of the defense is (a) an absence of propensity, and
(b) an inducement or persuasion from governmental
authority to commit the crime.. ..

Keller, 30 Wn. App. at 646-47 (emphasis added).

11. Although I read and highlighted these portions of Keller, my initial

draft of our entrapment instruction included the "reasonable amount of

persuasion" language from WPIC 18.05.
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12. The electronic research folder for the Mockovak case does not

contain a copy ofState v. O'Neill, 91 Wn. App. 978, 967 P.2d 985 (1998).

It is possible that I read O'Neilland did not place a copy of it in the

research folder, although I do not have a clear recollection of doing so.

13. In O'Neill this Court reversed the defendant's conviction for

bribing a police officer because the WPIC jury instruction given on the

statutory defense of entrapment was erroneous. In the following passage

this Court held that the sentence about "use of a reasonable amount of

persuasion" should not have been given:

O'Neill also attacks the entrapment instruction's language
that the "use of a reasonable amount of persuasion to
overcome reluctance does not constitute entrapment[.]"
While this sentence is also included in the WPIC, it does
not derive from the entrapment statute, RCW
9A.16.070. We hold that this language should not have
been given on the facts of this case because it suggested
that [police officer] Stone could have illegally
threatened incarceration to extort bribe money by using
a "reasonable" amount of persuasion. Because Stone did
not legitimately negotiate the bribe in an attempt to enforce
the law, no amount of persuasion would have been
reasonable or sanctioned by law.

O'Neill, 98 Wn. App. at 989 (emphasis added).

14. Regardless of whether I read the O'Neill case, my initial draft of

our entrapment instruction included the "reasonable amount of

persuasion" language from WPIC 18.05.

15.1 did not discuss with Ms. Tvedt or Mr. Robinson the

appropriateness of the "reasonable amount of persuasion" language in our
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entrapment instruction. There was no strategic or tactical reason for not

discussing the appropriateness of this sentence.

16. There was no strategic or tactical reason for offering an entrapment

instruction that contained the "reasonable amount of persuasion" language

from WPIC 18.05, and no strategic or tactical reason for failing to

challenge the inclusion of that language in the instruction that was

presented to the jury.

DATED this ~2>3> day ofApril, 2012.

Joseph Campagna, WSBA No. 40263
Trial Defense Counsel for Petitioner
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Timothy K. Ford, on oath, states:

1. I am an attorney and a member of the Bar of the State of Washington

and several federal courts. I was admitted to the Bar of the State of Washington in

1975 and have practiced criminal and civil litigation ever since. A copy of my

Curriculum Vitae is attached as Exhibit A.

2. I am familiar with prevailing professional norms in criminal trial

practice in the State of Washington, from the following experience:

2.1 Since 1976,1 have represented criminal defendants at the trial

level in the state courts of Washington and several other states, and in the United

States District Court for the Western District of Washington. In Washington State

I have represented criminal defendants in trial level cases in King County Superior

Court and in the Superior Courts of at least nine other counties. I have also

represented criminal defendants in appeals and postconviction proceedings in the

Supreme Court of the United States, several United States Courts of Appeals and

United States District Courts, and state appellate courts in Arizona, California,

Montana, Nebraska, Utah, and Washington.

2.2 During my career, I have consulted on a formal or informal

basis with trial counsel in hundreds of criminal cases—capital cases in every state

that has capital punishment, and noncapital criminal cases in nearly every

Washington county.

2.3 I have been a member of the Washington Association of

Criminal Defense Lawyers since shortly after it was founded in the mid-1980s. I

served on its Board of Directors for several years, and as its President from 1993 to

1994. , ;
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2.4 I have taught classes on issues relating to trial level criminal

defense in continuing legal education programs in a number of states and several

Washington counties.

2.5 I am Chair of the Washington Supreme Court's Capital

Qualifications Committee, which certifies lawyers to handle capital cases under

Washington's court rules at trial and appeal (Washington Superior Court Special

Proceedings Criminal Rule 2) as well as in postconviction proceedings

(Washington Rule of Appellate Procedure 16.25). I have been a member of this

Committee since its creation in 1997. I am certified under these Rules to act as

lead counsel in capital trials, appeals and postconviction proceedings.

2.6 I have testified as an expert in support of claims of ineffective

assistance of counsel involving the performance of trial counsel in capital

sentencing in six capital cases: two in Washington and one each in Arizona, Idaho,

Nevada and Wyoming. In each of those cases, the federal district court judges who

heard the case held that trial counsel was ineffective at sentencing.

3. I have been asked to provide opinions regarding whether Dr. Michael

Mockovak received ineffective assistance of counsel at his murder solicitation trial,

by his defense counsels' failure to file a motion to suppress private conversations

recorded without his consent in violation of RCW 9.73.030, and by their

submission of an entrapment instruction that misstated the statutory elements of

that defense.

4. My opinions regarding the effectiveness of Dr. Mockovak's trial

counsel are based on a review of the files and documents listed in Exhibit B,

certain assumptions described below, and my own legal research and experience.

Based on these sources, I have the following opinions on these subjects:
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5. Regarding the failure to file a motion to suppress conversations

recorded in violation of RCW 9.73.030:

5.1 In my opinion, a criminal defense lawyerperforming in a

manner consistent with his or her professional obligations and prevailing

professional norms in the State of Washington would have known of, and would

have informed Dr. Mockovak of, the possibility of filing a motion to suppress

under RCW 9.73.030 the recorded conversations offered by the prosecution at his

trial.

5.1.1 The two-party consent rule imposed by this Washington

statute is or should be known to any Washington criminal trial lawyer. Police

witness interviews and other recorded statements almost always begin with an

express, on-the-recordwaiver of this statutoryprotection. Investigative and trial

preparation options are limited by it. According to a Westlaw search I conducted

on July 22, 2012, RCW9.73.030 has beencited in 137 Washington appellate court

decisions since 1972, 55 of them since 2000.

5.1.2 A Washington criminal defense lawyer with a knowledge

of the relevant law consistent with prevailing professional norms would know that

the protections of this statute are very strict and place stringent limits on the

admission of private conversations recorded without the consentof all parties

involved, and would do legal research into the protections of the statute if he or she

was not already familiar with them. Even minimal legal research would show that

the statute applies to recordings made by federal government agents and it

prohibits testimony about the recorded transaction as well as the recording itself.

See, e.g., State v. Williams, 94 Wn.2d 531, 617 P.2d 1012 (1980).

5.1.3 According to the description of the trial evidence in the

Appellant's and Respondent's Briefs in Dr. Mockovak's case, the prosecution's
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case against him rested largely, if not exclusively, on evidence and testimony about

conversations between Dr. Mockovak and Daniel Kultin. Washington criminal

discovery rules would have required this to be disclosed in advance of trial, and

according to the Declaration of Jeffrey Robinson, it was.

5.1.4 In my opinion, any criminal defense lawyer practicing in

a manner consistent with prevailing professional norms in the State of Washington

would have informed his client of the possibility of filing a motion to suppress

these recordings and testimony about the conversations they contained in these

circumstances. This is so even if the lawyer believed the ultimate decision about

whether to file this suppression motion was the lawyer's and not the client's,

because of its potential impact on this case. See, ABA Criminal Justices Section

Standards, The Defense Function, Standard 4-3.8(b) ("defense counsel should

explain developments in the case to the extent reasonably necessary to permit the

client to make informed decisions regarding the representation."). I do not

believe there could be any sound tactical or strategic reason for not informing the

client of the possibility of bringing such a motion.

5.1.5 Because this motion had such potential significance, any

decision not to file it would be extremely unusual and risky to the case and to the

lawyer. Because of that, I believe that a lawyer practicing in a manner consistent

with prevailing professional norms in the state of Washington not only would have

consulted the client about the decision but also would have memorialized the fact

that he or she had done so—particularly if the client disagreed with it. See ABA

Defense Function Standard 4-5.2(c).

5.2 In my opinion, a lawyer practicing in a manner consistent with

prevailing professional norms would have filed a motion to suppress these
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recordings and these conversations in this case, and the information and materials I

have reviewed reveal no sound strategic reason not to do so in this case.

5.2.1 Based on the descriptions of the circumstances of the

recordings in the Appellant's and Respondent's Briefs in Dr. Mockovak's appeal,

and the Declaration of Jeffrey Robinson, I agree with Mr. Robinson that if a

motion to suppress these recordings and conversations had been filed, it likely

would have been granted with respect to all five recorded conversations.

Washington courts have taken an expansive view of the "fruit of the poisonous

tree" doctrine with regard to violations of this statute. See, e.g., State v. Faford,

128 Wn.2d 476, 488-89, 910 P.2d 447 (1996). If such a motion was denied, I

believe there is at least a reasonable probability that decision, and Dr. Mockovak's

convictions, would have been reversed on appeal on that ground.

5.2.2 Based on the description of the trial evidence contained

in the Appellant's and Respondent's Briefs in this matter, I believe that a

successful motion to suppress would have been devastating to the prosecution

against Dr. Mockovak, and Mr. Robinson's belief that the grant of such a motion

would have resulted in the dismissal of the state charges is reasonable.

5.2.3 Although there may be legitimate tactical or strategic

reasons for deciding not to file a motion to suppress in a criminal case in some

circumstances, see Kimmelman v. Morrison, All U.W. 365, 380, 104 S.Ct. 2574,

91 L.Ed.2d 305 (1986); State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251

(1995), based on the information available to me I do not believe there was any

sound strategic reason not to do so in this case.

5.2.4 Where a suppression motion has a reasonable chance of

resulting in the exclusion of a substantial portion of the prosecution's case or

dismissal of the prosecution, counsel practicing in a manner consistent with
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prevailing professional norms in the State of Washington would make such a

motion unless there are extremely strong strategic reasons not to do so.

5.2.5 I do not agree with Mr. Robinson's contention that such a

suppression motion could not have been brought in this case after the defense

completed its investigation and discovery utilizing Washington State's

investigation and discovery rules. According to the chronology set forth in the

Declaration of James Lobsenz, the defense discovery and investigation was

completed the day of, or the day after, the omnibus hearing in Dr. Mockovak's

case. I know of no legal basis on which the trial court could have disallowed such

a motion noted at the time of the omnibus hearing. The Omnibus Order attached to

Mr. Lobsenz' Declaration includes a line that could have been checked by defense

counsel to give notice such a motion. No provision of Washington or King County

court rules precludes the noting of such a motion at an omnibus hearing. Had the

trial court refused to allow Dr. Mockovak's defense counsel to note a motion to

suppress at the omnibus hearing in his case, or to pursue such a motion thereafter,

I believe that decision almost certainly wouldhave been reversed on appeal.

5.2.6 There is only one facially plausible strategic or tactical

reason to refrain from filing a motion to suppress those conversations and

recordings that I have seen referenced in any of the materials I have reviewed or

that I have been able to conceive of myself. That is the concern that suppression in

state court would result in termination of the state prosecution and initiation of a

federal prosecution for violations of federal criminal law in Dr. Mockovak's

alleged acts. In rare circumstances, this sort of concern can provide a legitimate

strategic reason for refraining from taking some potentially successful action in a

criminal case. However, it is almost always to a criminal defendant's advantage to

interrupt or terminate any ongoing criminal prosecution for a serious felony
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offense. I therefore believe that a decision to refrain from filing a motion to

suppress the recorded conversations in Dr. Mockovak's case could only be a sound

tactical or strategic one if (1) the likelihood was very high that a termination of the

state prosecution would result in federal charges, and (2) a federal prosecution

would have been significantly more likely to result in a conviction and/or a much

harsher sentence.

5.2.7 Under federal law, where a defendant claims entrapment,

the Government has the ultimate burden to prove beyond a reasonable doubt that

the defendant was disposed to commit the criminal act prior to first being

approached by Government agents. See UnitedStates v. Charles, 581 F.3d 927,

935, Jacobson v. United States, 503 U.S. 540, 549, 112 S.Ct. 1535, 118 L.Ed.2d

184 (1992). In Washington, the defendant bears the burden of proving the defense

of entrapment by a preponderance of the evidence. See State v. Burton, 165 Wn.

App. 866, 872, 269 P.3d 337 (2012); WPIC 18.05. In this concrete respect, at

least, federal law would be significantly more favorable to Dr. Mockovak than

state law with regard to his defense of entrapment.

5.2.8 I agree with Mr. Robinson that the caliber of federal

prosecutors in this District is at least as high as that of the senior prosecutors in the

King County Prosecuting Attorney's Office, and that federal prosecutors generally

have lower caseloads than state court prosecutors. However, I see no indication in

Mr. Robinson's Declaration, or in the record, that the state prosecutors in this case

lacked the time or resources to effectively prosecute this case. Therefore, I do not

believe that a sound strategic decision could be made to refrain from filing this

suppression motion on that basis.

5.2.9 I am not an expert on the federal sentencing guidelines,

and have not attempted to calculate the sentence Dr. Mockovak would have faced
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if convicted of a violation of federal law arising from these conversations. I

assume it is true, as stated by Mr. Robinson on the record and in his Declaration,

that the federal sentencing guidelines would have called for a substantially shorter

sentence than state law on conviction of this crime. If so, sentencing

considerations would have militated in favor of a federal prosecution as well, and

cannot have provided a sound strategic reason for declining to file a suppression

motion that could have terminated the ongoing state prosecution.

5.2.10 It is difficult to gauge the strength or significance of Dr.

Mockovak's desire to have "a trial as quickly as possible" from the brief reference

to it in Mr. Robinson's Declaration (at ]f 17). However, I cannot conceive of

circumstances in which such a desire on the part of a client could provide a sound

strategic reason to refrain from filing a motion that could result in the dismissal of

an ongoing prosecution where the client is not being held in pretrial custody and

has already waived speedy trial rights.

5.2.11 Nothing in the records I have reviewed suggests there

were any other disadvantages that Dr. Mockovak's defense would suffer in federal

court that could have provided a sound strategic reason for failing to filing a

motion to suppress under RCW 9.73.030.

6. Regarding the proposed entrapment instruction:

6.1 Any lawyer practicing in a manner consistent with prevailing

professional norms in the State of Washington, handling a case involving an

entrapment defense, should be familiar with the language of the governing statute,

RCW 9A. 16.070, and the case law interpreting it. Any lawyer familiar with that

statutory language who read or copied WPIC 18.05 should recognize that the

WPIC contains an additional sentence that is not in the statute: a sentence reading

"The use of a reasonable amount of persuasion to overcome reluctance does not

T. FORD DECLARATION

RE: MICHAEL MOCKOVAK 8



constitute entrapment." This language obviously is not part of the statute. It

effectively imposes an additional burden on the defendant that is not contained in

the governing statute, a burden of proving that the amount ofpersuasion used was

more than "reasonable." The WPIC language is therefore inherently

disadvantageous to the defendant.

6.2 Because of that disadvantage, I do not believe that a lawyer

practicing in a manner consistent with prevailing professional norms in the State of

Washington would affirmatively propose the WPIC language, and there could be

no sound strategic reason for defense counsel to do so.

6.2.1 Any criminal defense or other trial lawyer in the State of

Washington knows or should know that submission of a jury instruction waives

any objection to its language.

6.2.2 The basic research any lawyer handling an entrapment

case would do would show that there is a plausible argument that the added WPIC

language misstates the law. It deviates from the statutory language; it is rooted in

case law that predates the 1976 revision of the criminal code; it significantly alters

what the statute says the defendant is required to prove and effectively adds

another element to the affirmative defense.

6.2.3 I can conceive of no sound strategic reason a lawyer

representing Dr. Mockovak could have elected to propose an instruction using this

WPIC language, thereby waiving any objection to its deviation from its statutory

language. Nothing in the records I have reviewed suggests that there was any

possibility that the prosecution would have submitted, or the court would have

given, an instruction on entrapment less favorable to the defense than WPIC 18.05.

Submission of the WPIC language therefore gained Dr. Mockovak no advantage

and deprived him of the opportunity to challenge the statutory language on appeal.
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6.3 In my opinion, the submission of the WPIC language by Dr.

Mockovak's lawyers was prejudicial to him.

6.3.1 Based on the legal research and arguments on this issue

inthe parties' Briefs, in my opinion there is at least a reasonable possibility that an

appellate court could find the added WPIC language is erroneous, either generally

or as applied to Dr. Mockovak's case. If the court were to so conclude, Dr.

Mockovak would be prejudiced by his trial counsel's affirmative submission of

this WPIC language if it were heldto waive a meritorious appellate argument.

6.3.2 Based on the descriptions of the evidence and arguments

of counsel in the Appellant's and Respondent's Briefs in Dr. Mockovak's case, the

closing arguments of the defense and prosecution at trial, the verdict acquitting Dr.

Mockovak of the charge of solicitation to murder Mr. Klock, and the juror

interviews described in the Declaration of David Snyder attached to the Defense

Sentencing Memorandum in Dr. Mockovak's case, in my opinion there is a

reasonable probability that an instruction that adhered to the statutory language

would have produced a different verdict.

6.3.3 I have stated my opinions regarding the merits of Dr.

Mockovak's challenge to this instruction in terms of reasonable probabilities

because that issue has been briefed by the parties and is before this court for

decision so I do not believe it would be appropriate or helpful for me to opine

further on how that issue will or should be resolved.

I swear under penalty of perjury under the laws of the State of Washington

that the above statements are true to the best of my knowledge and I am prepared

to so testify if called.
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Dated at Seattle, Washington, this b_day ofAugust, 2012.
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Timothy K. Ford, WSBA #5986

11



EXHIBIT A

CURRICULUM VITAE

TIMOTHY K. FORD

Born: Greenville, South Carolina, November 15, 1948

Education: B.A., Washington State University; J.D., Stanford Law School (1974)

BarMemberships: Supreme Court of the United States; Supreme Court of Washington;
United States Courts of Appeals for the Second, Sixth, Eighth, Ninth, Tenth, and Eleventh
Circuits; United States District Courts for the Eastern and Western Districts of Washington;
Arizona; Northern District of California.

Litigation Experience: Supreme Court of the United States; United States Courts of
Appeals for the Second, Fifth, Sixth, Eighth, Ninth, Tenth, and Eleventh Circuits; United States
District Courts for the District ofArizona, the Middle District of Georgia, the Districts of Alaska,
Idaho, Montana, Nebraska,Nevada and Utah, the Western Districtof New York, the Southern
District of Ohio, the Southern District of Texas, and the Eastern and Western Districts of
Washington; the Supreme Courts of Arizona, Montana, Utah, Washington; the Courts ofAppeals
ofWashington (Divisions I, II, and III) and California (6th District); State Trial Courts in
Montana, Arizona, Idaho, Nebraska, California and Utah and Washington (20 counties); Utah
Board of Pardons; Washington State Medial Quality Assurance Commission; Washington State
Dental Disciplinary Board; Washington State BarAssociation; Washington State Indeterminate
Sentence Review Board; Washington State Pharmacy Board.

Appointments: Member, Capital Counsel Qualification Committee, Supreme Court of
Washington, 1998-present; Member, Advisory Committee on Rules of Court and Internal
OperatingProcedures, United States Court of Appeals for the Ninth Circuit, 1995-2001;
Member, Seattle-King County Bar Association, Judicial Screening Committee, 1995-1999;
Member, SpecialCommitteeson Capital Punishment Representation and Rules of the United
States Court of Appeals for the Ninth Circuit, the United States District Court for the Western
District of Washington and the Supreme Court of Washington; President and Board of Directors,
Washington Association of Criminal Defense Lawyers, 1986-1995.

Professional Honors: BestLawyers in America 1996-2012; American Academy of
Appellate Lawyers, 1993-2012; Martindale Hubble, AV rating 1983-2012; Thurgood Marshall
Award 1998, Association of the Bar ofNew York; President's Commendation 1997, National
Association of Criminal Defense Lawyers; Courageous Award 1995, Washington State Bar
Association; William O. Douglas Award 1992, Washington Association of Criminal Defense
Lawyers.
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Expert witness: United States District Courts for the Districts of Arizona, Idaho,
Nevada, Western Washington, Wyoming; state courts in Colorado and Washington.

Teaching: Adjunct Professor of Law, University of Puget Sound Law School, Tacoma,
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United States Courts; Arizona Attorneys for Criminal Justice; California Attorneys for Criminal
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EXHIBIT B TO DECLARATION OF

TIMOTHY K. FORD

List of Materials Reviewed

1. Transcript of Proceedings, State v. Mockovak, December 6, 2010

2. Transcript of Proceedings, State v. Mockovak, January 31, 2011

3. Transcript of Proceedings, State v. Mockovak, February 1, 2011

4. Index to Trial Attorney's Legal Research File

5. Schroeter Goldmark Bender Legal Research File onJury Instructions (DVIR)

6. Schroeter Goldmark Bender E-Research onJury Instructions/B-Entrapment

7. Defendant's Sentencing Memorandum and Attached Declaration Regarding Juror
Interviews

8. Defendant's Sentencing Memorandum Exhibits A-C

9. Defendant's Sentencing Memorandum Exhibits D-H

10. Declaration of James E. Lobsenz WithAppendices

11. Declaration of Laura A. Doyle

12. Declaration of Ronald L. Marmer

13. Declaration of Joseph A. Campagne

14. Declaration of Jeffery P. Robinson

15. Declaration of Michael Mockovak (unsigned)

16. Brief of Appellant, State v. Mockovak, Court of Appeals No. 66924-9-1

17. Brief of Respondent, State v. Mockovak, supra

18. Reply Brief of Appellant, State v. Mockovak, supra

19. ABA Standards Relating to the Defense Function, Standard 4-5.2, Control and Direction
of the Case
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COURT OF APPEALS

OF THE STATE OF WASHINGTON

DIVISION ONE

In re the Personal Restraint of,

MICHAEL EMERIC

MOCKOVAK,

Petitioner.

DECLARATION OF LAURA

A. DOYLE

I, LAURA A. DOYLE, do hereby declare under penalty of perjury under the laws of the

State of Washington that the following facts are true and correct.

1. I have personal knowledge of the facts set forth here.

2. I am currently employed as a paralegal by the law firm of Carney Badley Spellman, P.S.,

and I have been employed by the Carney law firm since 1988.

3. At the request of attorney James E. Lobsenz, I accompanied him when he jointly

interviewed Dr. Mockovak's trial attorneys, Joe Campagna and Jeffery Robinson, on

April 3,2012. Attorney Colette Tvedt was also present when these interviews took place.

The interviews took place at Mr. Robinson's law office at 810 Third Avenue, Suite 500,

Seattle, Washington 98104.

4. Mr. Lobsenz asked Mr. Robinson why he did not move to suppress the tape recorded

conversations between Dr. Mockovak and Daniel Kultin, the FBI informant, on the

grounds that the recording violated Washington State's Privacy Act.

5. Mr. Robinson saidhe thought about it, and he recognized that he could have made such a

suppression motion. He said he thought he had "a good chance" of winning suppression

1
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if he decided to make such a motion. He also acknowledged that the result of winning

such a motion would have been that the state prosecution would have been dropped

because without the tape recordings the State could not make a case against Dr.

Mockovak. If he had made the motion and won it, he said that after the state court

charges had been dismissed, federal prosecutors would have indicted Dr. Mockovak and

he would have been prosecuted in U.S. District Court for the same alleged crimes of

conspiracy to commit murder.

6. Mr. Robinson acknowledged that in federal court the burden of proof rule for entrapment

was much more favorable to defendants than the counterpart rule in Washington State

court. He also acknowledged that the federal sentencing guidelines for Dr. Mockovak's

offenses were much more lenient, and thus more favorable to Dr. Mockovak, than the

applicable Washington State sentencing guidelines.

7. Despite these admitted advantages of having the case tried in federal court, Mr. Robinson

explained that he felt prosecution in Washington State court was to the defendant's

advantage because the State had more favorable discovery rules. He said that if he had

moved for suppression at an early stage of the proceedings while the case was in state

court, he would not have gotten the benefit of the more liberal Washington State

discovery rules for criminal cases, which gave him the right to interview prosecution

witnesses. A lot of the discovery that the defense was able to get in state court did not

actually get produced until the "last minute" before trial. Mr. Robinson said it was

important to get the benefit of conducting interviews of the prosecution witnesses, and

therefore he did not make a motion to suppress in state court.
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8. Mr. Lobsenz asked Mr. Robinson why he didn't make a motion to suppress after he had

finished interviewing all the prosecution witnesses.

9. Mr. Robinson said he didn't do that because by the time he had finished interviewing all

the prosecution witnesses, it was too late to make a motion to suppress the tape

recordings.

10. Mr. Lobsenz asked Mr. Robinson why it would be too late, and Mr. Robinson said that by

the time he had received all the discovery the defense was entitled to, motions were

already supposed to have been filed. He said the state court trial judge would not have

entertained a motion to suppress at that point in time.

DATED this 2tUJ day of July, 2012.

'-—' Tanra A Dnvle "Laura A. Doyle
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COURT OF APPEALS

OF THE STATE OF WASHINGTON
DIVISION ONE

In re the Personal Restraint of,

MICHAEL EMERIC

MOCKOVAK,

Petitioner.

DECLARATION OF WILLIAM

FOOTE, Ph.D.

L, WILLIAM FOOTE, do hereby declare under penalty of perjury under the laws of the

State of Washington that the following facts are true and correct.

1. I am a clinical and forensic psychologist. I received my Ph.D. in Clinical Psychology

from theUniversity of New Mexico in 1978 and I have been licensed to practice clinical

psychology inNew Mexico since 1979. I received my Diplomate inForensic Psychology

from the American Board of Professional Psychology in 1984. I have served as an

adjunct professor of law at the University of New Mexico School of Law and as an

adjunct professor of psychology in the University of New Mexico Department of

Psychology. I havepublished widely in the fieldof forensic psychology.

2. I am a consultant to the Albuquerque Police Department and to the New Mexico Police

Academy. I served as the Clinical Director for the Society of Northern Renewal, a

nonprofit organization dedicated to treating sexually abused Inuit men in Nunavut

Territory, Canada. Together with Jane Goodman Delahunty, I am the 2005 recipient of

the American Psychology-Law Society Biennial Book Award, given for outstanding
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scholarship in psychology and law. A copy of my curriculum vitae is attached to this

declaration as Appendix A.

3. Children who survive sexual abuse vary widely in their reactions to those experiences

(see Kendell-Tackett & Finkelhor, 1993). For some, especially those who experience

recurrent, unavoidable sexual assaults, the reactions and behavioral patterns developed in

response to this destructive trauma persist long after the abusive experiences have

stopped. Some of these reactions, like dissociation (the child removing himself

cognitively from the immediate situation) become part of the child's, and later, the

adult's strategiesfor avoidingtraumaticthoughts or feelings(Sandberg, Matorin& Lynn,

1999).

4. In almost every case of child sexual abuse, the abuser is older, more powerful, and uses

either seductive or coercive techniques to assure that the child acquiesces to the abuse

and refrains from reporting the assaults. These techniques effectively make the child

helpless to avoid the abusive situation, and helpless to escape it once it starts. When this

happens over and over again, the child learns to be helpless when interacting with a more

powerful and coercive figure. This phenomenon has been termed "learned helplessness"

(Peterson & Seligman, 1983).

5. This "learned helplessness' becomes part of the child sexual abuse survivor's personality

and ways ofrelating to others, especially those who are viewed as more powerful or those

who act in a coercive manner (Kelly, 1986; Shea, 2008). This leads many child sexual

abuse victims to be targets ofviolence as adults (Cotney, 1997; Field et al., 2001).

6. Indeed, considerable research has demonstrated that victims of child sexual abuse are

significantly more prone to subsequent victimization. They are more likely to be targets



of other sexual assaults (Briere & Runtz, 1988; Classen, Field, Koopman, Nevill-

Manning, & Spiegel, 2001; Genuis, Thomlison, & Bagley, 1991; Herman, Russell, &

Trocki, 1986; Sandberg et al., 1999; Wilson, Calhoun, & Bernat, 1999). Child sexual

abuse survivors are also more likely to be victims of domestic violence, and one study,

(Briere & Runtz, 1988) showed that some 49% of women who experienced child sexual

abuse were battered in later relationships, compared to only 18% of non-abused peers.

7. Recent research has directly measured learned helplessness in a sample of men sexually

abused by clergy and men sexually abused by others (Shea, 2008). This study used a

scale designed to assess the degree of learned helplessness in adults. In this study, abuse

survivors showed higher levels of learned helplessness than would be expected in a

normal population. This study illustrated, as has other research, that having "learned" as

a child that there is no escape from sexual abuse, adult victims, who may actually have

the wherewithal to escape the situation, continue to apply this lesson to other types of

victimization. As one researcher stated, adult victims of childhood sexual abuse have

"greater difficulty in being assertive in their relationships with other adults" (Classen et

al, 2001, p. 502).

8. Given this data, it is not surprising that the experience of trauma in childhood has been

shown to make adults more susceptible to suggestion and influence by others

(Gudjonsson, Sigurdsson, Asgeirsdottir &Sigfusdottir, 2007; Gudjonsson, Sigurdsson,

Sigfusdottir, & Asgeirsdottir, 2008). In research on false confessions, the experience of

childhood trauma, especially that which involved intimidation by a more powerful

person, was a principal factor in making people more susceptible to falsely confessing to

crimes.
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9. All of these factors enter into the context of entrapment. From my understanding of

Washington state law (RCW 9A.16.070), entrapment has two elements: "The criminal

design originated in the mind of law enforcement officials, or any person acting under

their direction and the actor was lured or induced to commit a crime which the actor had

not otherwise intended to commit."

10. A history of being a victim of child sexual abuse would apply to both ofthese elements.

For the first leg ofthe test, a history ofchild sexual abuse resulting in a pattern oflearned

helplessness would especially predispose a man to respond passively to someone else

originating the idea of a crime. Learned helplessness essentially produces passivity. The

research done with victims of domestic violence (e.g., Bargai, Ben-Shakhar &Shalev,

2007; Walker & Browne, 1985) indicates that the impact of learned helplessness is to

keep a personwho is being victimized in that situation, even when the situation becomes

life-threatening. It is this very passivity that would cause a man to stay in a situation in

which he is being importuned to commit a crime he might not otherwise commit. It is

the learned helplessness which would prevent a man from leaving a situation which he

found counter to his own values and desires.

11. The second leg of the test, which focuses on the inducement of defendants to commit

crimes that they might not otherwise commit relates to the psychological process of

suggestibility (Gudjonsson et al., 2007; Gudjonsson et al., 2008). Suspects'

suggestibility has been implicated as a factor in false confessions (Kassin et al., 2010). In

the context of custodial interrogations, suspects who falsely confess not only agree to

facts which they knows are untrue, but may even actively enter into the process ofwriting

falsely inculpatory statements. In the same way, the heightened suggestibility of child



sexual abuse survivors would cause them to actively engage in criminal activity thatthey

might not otherwise do. This is especially true in the context of repeated contacts with a

highly influential individualwho is suggesting the offense.

12.Complete citations to the research cited above are provided in Appendix B to this

declaration.

DATED this 3-^ay ofSeptember, 2012.

/> ^a_
William Foote, Ph.D.
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NOTE: Professional credentials are subject to change over time. For that reason, the contents of this
document may not be accurate if some time has passed since the last revision (see last page for date).
Direct contact with Dr. Foote Is encouraged.

WILLIAM E. FOOTE, PH.D.
215 Gold Avenue SW, Suite 202
Albuquerque, NM 87102-3364
Phone: (505) 243-2777 Fax:
(505) 243-2776

Date of birth: November 4, 1946

EDUCATION

*&

1978 Ph.D.

1974 MA

1969 BA

LICENSES

University ofNew Mexico
University of New Mexico
University ofNew Mexico

Psychology
Psychology
Psychology

#193 for clinical psychology from the New Mexico Board of PsychologistExaminers,June
1979.

BOARD CERTIFICATION

Diplomate in Forensic Psychology by the American Board of Professional Psychology,
September 1984.

PROFESSIONAL EXPERIENCE

Present: Individual private practice in psychology, specializing in forensic
applications of clinical and rehabilitation psychology.

Psychological Consultant, Incident Management
Group Ft. Lauderdale, FL

Member, the Forensic Panel

Consultant to Samaritan Counseling Center, Albuquerque

Consultant to Psychological Assessment Resources, Inc, Lutz, Florida

Consultant to the Internship Consortium, UNM Children's
Hospital, Albuquerque Veteran's Administration Hospital.

Consultant to the Albuquerque Police Department



PROFESSIONAL EXPERIENCE (contd)

Consultant to the New Mexico Police Academy

Consultant to the Federal Aviation Administration

2011, Fall Lecturer, UNM Department of Psychology

2010-2011 Research Assistant Professor, UNM Department ofPsychology

2010-2011 Clinical Professor, UNM Department ofPsychiatry

2008 Adjunct Professor, UNM School of Law

2002-2005 Clinical Director, Society ofNorthern Renewal (A not-for-profit
organization dedicated to treating sexually abused Inuit men in
Nunavut Territory, Canada)

1998-1999 Consultant to the Forensic Hospital, Las Vegas Medical Center, Las
Vegas, New Mexico.

1996-1998 Consultant to Criminal Investigations Division, Albuquerque Police
Department, New Mexico State Police Homicide Division.

1984-1998 Regional Medical (Psychology) Consultant, Social Security
Administration.

1993, 1998, 2000 Spring Semester Adjunct Professor, University of New Mexico
School of Law, Seminar in Advanced Evidence and Trial
Practice (Psychological Evidence).

1989, 1992, 1994, Spring Semester; Adjunct Associate Professor, University of
New Mexico Department ofPsychology, Psychology and the
Law Graduate Seminar.

1979-1991 Diagnostic Consultant-Indian Health Service, Santa Fe, New Mexico, area.

1986-1987 Fall Semester Instructor, Department of Psychology, University ofNew
Mexico. Graduate Seminar in Professional Ethics and

Issues.

1980-1981 Spring Semester Instructor, Guidance Counseling
Department, University of New Mexico.

1977-1981 Clinical Psychologist, New Mexico Division of Vocational
Rehabilitation, Psychological Services Unit, Albuquerque, New Mexico.



1976-1977 Psychology Intern, Atascadero State Hospital. Atascadero,
California (An internship approved by the American Psychological Association).

1975-1976 Psychological Clinician. New Mexico Division of Vocational
Rehabilitation project at St. Joseph's Hospital, Albuquerque, New Mexico.

1974-1976 Group Facilitator. First Offender's Drug Abuse Education Program, Albuquerque,
New Mexico.

1974-1975 Psychological Counselor. Penitentiary ofNew Mexico, Santa Fe, New Mexico.

1970-1972 Personnel Psychology Specialist (E-5). United States Army, Armed Forces
Entrance and Examining Station, Cincinnati, Ohio.

INVITED PRESENTATIONS

PSYCHOTHERAPISTS GO TO COURT (AND OTHER TALES OF FEAR AND
LOATHING) Presentation for the staff of Samaritan Counseling Center, Albuquerque, NM June
26, 2012

FORENSIC PSYCHOLOGY: INTRODUCTORY AND ADVANCED COURSES. A workshop
sponsored by the American Academyof Forensic Psychology, Austin, TX, March 28-31, 2012

FORENSIC PSYCHOLOGY: INTRODUCTORY AND ADVANCED COURSES. A workshop
sponsored by the American Academy of Forensic Psychology, PalmSprings, CA,October 27-30,
2011

FORENSIC PSYCHOLOGY: INTRODUCTORY AND ADVANCED COURSES. A workshop
sponsored by the American Academy of Forensic Psychology, Albuquerque, NM, March 31-April 2,
2011

PERSONAL INJURY EVALUATIONS:TORT LAW& THE ASSESSMENT OF DAMAGES &
CAUSATION A workshop sponsored by the American Academy of Forensic Psychology.
Philadelphia, PA, December 12, 2010

FORENSIC PSYCHOLOGY: INTRODUCTORY AND ADVANCED COURSES. A workshop
sponsored by the American Academyof Forensic Psychology, Cleveland, OH, April 8-9, 2010

FORENSIC PSYCHOLOGY: INTRODUCTORY AND ADVANCED COURSES. A workshop
sponsored by the American Academyof Forensic Psychology, San Francisco, CA December 8-12,
2010

PTSD INCIVIL LITIGATION. A workshop for the New Mexico PsychologicalAssociation, October
16,2009.

William E. Foote, Ph.D.
Curriculum Vitae
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INVITED PRESENTATIONS (coat)

Psychological Evaluation of Capacity- and other Legal Issues with Older and

DISABLED ADULTS. A workshop for die New MexicoAssociation for Continuity of Care, October
15, 2009

SEXUAL HARASSMENT. Webinar for the international staff of Intel. October 7 and 8, 2009.

Youth Violence Assessment and Dealing with Boundaries in Treatment. A Workshop
for the staff of New Day Youth and Family Services. April 2, 2009

Fundamentals of Forensic Evaluation in Tort and Civil Rights Cases. A workshop for
the Maine Forensic Evaluators. Augusta, Maine, July 10, 2009

The Other Two Pieces to the Sexual Harassment Equation: The Harasser and the

HARASSMENT CONTEXT. National Employment Lawyers Association Annual Meeting, Chicag o, II.,
October 18, 2008.

Evaluations of Individuals in Security Settings. A workshop for psychologists in the

CIA, Washington, DC, September 19., 2008.

Ethical Issues in Adjudicative Competence Evaluations. A workshop for the Ohio
Association of Forensic Psychiatric Center Directors. Newport, OH, June 14,2008.

Post-Traumatic Stress Disorder in Litigation. New Mexico Workers Compensation

Organization. Albuquerque, NM, April 10,2008.

Assessment of Psychological Damages in Civil Litigation. A workshop for the American
Academy of Forensic Psychology. New Orleans, LA, February 10, 2008.

Ethical Issues in evaluations and Treatment in Security Settings. A workshop for the
National Security Agency, Washington, DC January 18, 2008

Assessing Potential for Dangerousness Among Adolescents. A workshop for the
physicians, interns and psychologists of the Universityof New Mexico Childrens' Psychiatric
Hospital. November 30, 2007

Psychological evaluation and Consultation in Clergy and Teacher Sexual Abuse

CASES. A workshop for the American Board of Forensic Psychology, Newport RI, April 28,
2007FORENSIC PSYCHOLOGY: INTRODUCTION. A workshop sponsored by the American Academy
of Forensic Psychology, Newport, RI, April 27, 2007.

William E. Foote, Ph.D.
Curriculum Vitae
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INVITED PRESENTATIONS fcont.)

Psychological Evaluation in Tort Cases and Will Contests. A workshop sponsored by the
Louisiana Psychological Association, Baton Rouge, LA, January 20, 2007.

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy of Forensic Psychology, Pittsburgh, PA, November 1-4, 2006

MALINGERING AND DISSIMULATION. A workshop sponsored by the New Mexico Psychological
Association, October 20, 2006.

Psychological evaluation and Consultation in Clergy and Teacher Sexual Abuse

CASES. A workshop for the American Board of Forensic Psychology, June 12, 2006

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy of Forensic Psychology. Berkeley, California, January 19-21, 2006.

The Inuit Project: Forensic Evaluation and Treatment of a Large Group of Sex Abuse
SURVIVORS. University of New Mexico Hospital PsychiatryGrand Rounds October 7, 2005

UNDUE INFLUENCE. A workshop for the New Mexico State Bar Continuing Legal Education
bureau, the Elderlaw Seminar, April 1, 2005.

Psychological Consultations in Testamentary Competence and Undue Influence

Cases. A workshop sponsored by the New Mexico Psychological Association, February4, 2005.

Psychological evaluation and Consultation in Clergy and Teacher Sexual Abuse

CASES. A workshop for the American Board of Forensic Psychology, October 1, 2004.

Forensic Psychology: Beyond the Fundamentals. A workshop for the New Mexico
Psychological Association. October 15, 2004.

Introduction to Evaluation in Civil Cases. A workshop for the New Mexico Psychological
Association. October 16, 2004

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy of Forensic Psychology. Denver, Colorado, October 23-25, 2003.

Introduction to confidentiality, privilege, civil commitment and duty to warn.

Presentation for the Interns of the Consortium at the Veteran's Administration Hospital,.
Albuquerque, NM., October 22, 2003.

William E. Foote, Ph.D.
Curriculum Vitae
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INVITED PRESENTATIONS fcont)

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsoredby
the American Academy of Forensic Psychology. Dallas Texas, March 20-23, 2003.

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy ofForensic Psychology. Minneapolis, Minn., October 2-5, 2002.

Introduction to confidentiality, privilege, civil commitment and duty to warn.
Presentation for the Interns of the Consortium at the Veteran's Administration Hospital,
Albuquerque, NM., September 25, 2002.

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy of Forensic Psychology. Atlanta, Georgia, April 18-21, 2002.

Psychological Evaluation in Sexual Harassment Cases. Workshop presented for the
American Academy of Forensic Psychology, New Orleans, Louisiana, January 14,

Posttraumatic Stress Disorder-malingering and Other Issues. A presentation to the
New Mexico Worker's Compensation Administration, December 14, 2001.

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy ofForensic Psychology. Seattle, Washington, October 18-21, 2001.

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy ofForensic Psychology. St. Louis, Missouri, April 24-29, 2001.

Posttraumatic Stress Disorder and the Courts: Recent Advances. A presentation to the
New Mexico Workers' Compensation Association. Albuquerque, New Mexico, April 13, 2001.

Assessing Violence Potential. Presentation to Veterans Administration Interns.

Albuquerque, New Mexico, April 11, 2001.

Workplace Violence and Direct Threat: An Approach for Prevention, Intervention
and Safety. A presentation for Human Relations professionals. Albuquerque, New Mexico,
June 27, 2000.

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy of Forensic Psychology. Tampa, Florida, September 13-17, 2000.

Employment Discrimination Cases: Introduction to Evaluation and Consultation. A

workshop sponsored by the American Academy of Forensic Psychology. San Juan, Puerto Rico,
June 9, 2000.

INVITED PRESENTATIONS fcont.)
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Curriculum Vitae
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Introduction to Applications of Forensic Psychology in Criminal Cases. A workshop
sponsored by the American Academy ofForensic Psychology. San Juan, Puerto Rico, June 8,
2000.

Employment Discrimination: Introduction to Sexual Harassment and the ADA. A

workshop presented and sponsored by the American Psychological Association. On board the
Ocean Princess, April 1, 2000.

Risk Factors for Violence and Aggression Among Youth. Presentation for the Staffof

Albuquerque Public Schools. Albuquerque, New Mexico, March 15, 2000.

Psychological Consultations in Americans with Disabilities Act Cases. A workshop
presented and sponsored by the American Academy of Forensic Psychology. New Orleans,
Louisiana, March 10, 2000.

Forensic Psychology: Introductory and Advanced Courses. A workshop sponsored by
the American Academy of Forensic Psychology. San Diego, California, February 17-20, 2000.

Post-conviction Relief: Competency Issues pn Capital Cases. Joint American

Psychological Association/American Bar Association Conference on Psychological Expertise
and Criminal Justice. (Session Chair and Conference Chair). Washington, DC, October 14-17,
1999.

Intensive Forensic Practice Workshop: Violence Assessment; Presentations On:
Assessment of Violence Potential, Testamentary Capacity and Undue Influence;

Psychological Consultation in Race Discrimination Cases; Psychological
Consultation in Employment Discrimination Cases. A workshop sponsored by the
American Academy of Forensic Psychology. Washington, DC, September 30-October 3, 1999.

Bereavement, Guilt and Getting What's Mine: Common Emotional Reactions Which
Appear About the Time the Will Is Read. The Probate Institute sponsored by the New
Mexico Bar Association, September 10, 1999.

The Psychology of Child Sexual Abuse: Suggestibility and Symptoms. A workshop
sponsored by the New Mexico Defense Lawyers Association. Albuquerque, New Mexico, July
7, 1999.

The Psychology of School Violence: Focus on Prevention. Presentation for the City of
Albuquerque and Albuquerque Public Schools convocation on school violence. Albuquerque,
New Mexico, June 29, 1999.

INVITED PRESENTATIONS (coat.)

William E. Foote, Ph.D.
Curriculum Vitae
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Prediction of Violent Behavior in Clinical Settings. A workshop sponsored by the New
Mexico Psychological Association. Albuquerque, New Mexico, May 21, 1999.

Introduction to Forensic Evaluation in Employment Discrimination Cases. A

workshop sponsored by the American Academy of Forensic Psychology. Austin, Texas,
February 6, 1999.Workplace Discrlmination: An Introduction TO Law, Research and
Practice

Psychological Evaluations. Part of the American Board of Professional Psychology
Summer Institute. Portland, Oregon, June 18, 19, 20, 1998.

Grief Following Violent Death. Part of TheMany Faces ofDeath Conference.
Albuquerque, New Mexico, April 25, 1998.

Introduction to Forensic Criminal Evaluation. Wyoming Psychological
Association Workshop. Saratoga Springs, Wyoming, September 27 & 28, 1997.

Confidentiality, Legal Issues and Ethics in Counseling Problem Gamblers and Their
FajMILIES. 1st Annual Compulsive Gambling Symposium: Understanding and Treating theProblem
Gambler. Albuquerque, New Mexico, August 27, 1997.

Resolving Interdisciplinary Disputes: Why Can't We Just Get Along? American Bar
Association/American Psychological Association FamilyLaw Conference. Los Angeles, California,
April 19,1997.

Stalking and Rape: Offender Patterns and Impact upon Victims. Female &

Safe Symposium. Albuquerque, New Mexico, March 4, 1997.

The Role of Psychologists in Employment Discrimination Cases. A workshop sponsored
by the American Academy of Forensic Psychology. Kansas City, Missouri, March 2, 1997.

Emerging Issues in Public Access to Test Records. Invited Address to the Association of

Test Publishers. New York, New York, August 14, 1995.

The Role of Psychologists in Employment Discrimination Cases (with Jane Goodman-
Delahunty). A workshop sponsored by the American Academy of Forensic Psychology.

Philadelphia, Pennsylvania, April 27, 1995; Seattle, Washington, January 18, 1996.

Psychological Issues in Client/Attorney Communication (with William Carpenter, J.D.).
New Mexico Bar Association Meeting: 1994 New Mexico Practice Skills Course. October 12, 1994;
November 18, 1995.

INVITED PRESENTATIONS fcont.)
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Curriculum Vitae
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Psychological Evaluation of Respondents in Disciplinary Cases. Invited presentation to
the National Organization of Bar Counsel, at the meeting of the American Bar Association. New
Orleans, Louisiana, August 5, 1994.

DOMESTIC VIOLENCE. Workshop for New Mexico Public Defenders Department. Albuquerque,
New Mexico, July 12, 1994.

Evaluation of Alleged Victims of Child Abuse: The Current Research. Workshop for
Mental Health personnel, sponsored by Mesilla Valley Hospital. July 11, 1994.PSYCHOLOGICAL

Evaluation in Sex Abuse Cases: The Alleged Perpetrator. Workshop for Lawyers, New
Mexico Bar Association. Albuquerque, New Mexico,June 4, 1994.

New Mexico Mental Health Law Workshop for Psychologists. Albuquerque, New
Mexico, May 20, 1994.

Psychological Disability in Social Security: Real, Imaglned, Malingered. Workshop for
Social Security Administrative Law Judges. Albuquerque, New Mexico, April 16 and 17, 1994.

The "HowTo's" of Client/Attorney Communication (withJulianne Lockwood, Ph.D.).
New Mexico Bar Association workshop "New Mexico Practice Skills Course." November 19, 1993.

MENTAL ISSUES IN CRIMINAL DEFENSE (with Barbara Bergman). Workshop for the National Legal
Aid and Defender Association. November 12, 1993.

Secrets of Effective Cross Examination of the Psychological Expert - The Questions
THE EXPERTS HATE MOST . . . (with Frank Spring,J.D., Ph.D.). Presentation for the New Mexico
Trial Lawyer's Association. November 5, 1993.

Psychological Evidence in the Post-Daubert/Alberico Era. Workshop for the New
Mexico Public Defender Department. September 30, 1993.

Ethical and Legal Issues in Professional Practice. Workshop for staff of Lea County
Guidance Center. Hobbs, New Mexico, August 4, 1993.

Professional and Ethical Issues fn Forensic Assessment. Panel presentation as part of the
Southwest Conference of the Law and Psychology. February 6, 1993.

The Psychological Impact of Rape Upon the Victim. A presentation presented as part of:
"Privacy vs. the Public's Right to Know - First Amendment Issues." Panel for the New MexicoBar
Association and New Mexico Press Association. Albuquerque, New Mexico, January 23, 1993.

INVITED PRESENTATIONS fcont.)
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Curriculum Vitae
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Sexual Misconduct and the Law: The Mandate for a Criminal Statute.

Psychiatry Grand Rounds presentation. December 19, 1992.

The Assessment of Dangerousness in a Probation/Parole Population. Inservice training
for New Mexico Probation and Parole officers. University of New Mexico School of Nursing, June
10, 1992.

THE ASSESSMENT OF MALINGERING. Workshop for the Bernalillo County Forensic Evaluation
Team. April 15, 1992

Malpractice from Patient Suicide/Homicide: Risk Management and Case
CONSULTATION. Workshop for The American Academy of Forensic Psychology. February27,
1992.

Competency to Waive Right to Silence and Counsel. Seminar for University of
New Mexico School of Law. February 18, 1992.

Psychologists in the Courtroom: A Survivor's Manual. Workshop for psychologists and
students sponsored by Francis Marion College. Florence, South Carolina, October 25, 1991.

Madness and Murder-violent Behavior a Mental Illness. Public program for Francis
Marion College. Florence, South Carolina, October 24, 1991.

Working with Psychologists in Civil Cases. Workshop for Paralegal sponsored by the New
MexicoTrial Lawyer's Association. October 15, 1991.

The Use of Psychologists in Criminal Cases. Half-day workshop for the New Mexico Public
Defender's Office. September 12, 1991.

Suicide Prediction and Intervention-impact of Drug Abuse; Issues with Adolescents.

Inservice for staff of Heights Psychiatric Hospital. May 1, 1991.

Suicide Prediction and Intervention-use of Demographics, Historical and Clinical
FACTORS WITH ADULTS. Inservice for staff of Heights Psychiatric Hospital. April 10, 1991.

ADVANCES INTHE RORSCHACH. Workshop for IHS psychologists. Santa Fe, New Mexico,
October 4, 1990; December 13, 1990.

Sex, Lies & Videotapes: Issues of False Allegations and Forensic Assessments.
Workshop for Mesilla Valley Hospital. Albuquerque, New Mexico, September 10, 1990.

INVITED PRESENTATIONS (coat.)
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OFFENDER PSYCHOLOGY AND RECIDIVISM. Workshop for the NewMexico District Attorney's
Association. Angel Fire, New Mexico,August 8, 1990.

WHAT Is PSYCHOLOGY? Presentation to Mitchell Elementary School "CareerDay." Albuquerque,
New Mexico, May 1, 1990.

The Slothful Psychologist's Guide to Specific Intent. Workshop for the Bernalillo County
Forensic Evaluation Team. April 9, 1990.

Civil Commitment under New Mexico's New Civil Commitment Statute. New Mexico

Psychological Association Annual Meeting. April 7,1990.

Psychologists Response to Natural Disaster: The New Mexico Experience. American

Psychological Association State Leadership Conference. Washington, DC, March 4, 1990.

THEPSYCHOLOGIST AS AN EXPERT WITNESS. Workshop for the New MexicoTrial Lawyers
Association. January 19, 1990.

MADNESS AND MURDER. Presentation to the Medical Staff of Santa Fe Indian Hospital. Santa Fe,
New Mexico, April 1989.

HOMICIDE AND MENTAL ILLNESS. Presentation to the Staff of Presbyterian Hospital.
Albuquerque, New Mexico, March 1989.

Child and Adolescent Suicide: More Questions than Answers. Presentation to Survivors
of Suicide. March 1989.

Parameters of Psychological Expertise in Forensic Settpngs. Workshop
for psychologists and lawyers. September 1988.

Alcohol and Crime: Prediction and Prevention. Inservice training for Presbyterian
Northside Treatment Center Staff. Albuquerque, New Mexico, May 1988.

Mental Health and the Law in New Mexico: The Effect upon Psychological Practice.

Discussion for psychologists. November 15, 1987.

NEWCONCEPTS IN PSYCHOPATHY. Discussion for Albuquerque Police Department sex crimes
detectives. Albuquerque, New Mexico, May 21, 1987.

Perverts on the Phone: The Psychology of Perversion in a "Hotline" Population.

Albuquerque Contact. Albuquerque, New Mexico, April 23, 1987.

INVITED PRESENTATIONS fconO
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Duty to Warn: The Perils of Practice Ten Years after Tarasoff. Grand Rounds

for Charter Hospital of Albuquerque. Albuquerque, New Mexico, May 2,1987.

The Psychological Evaluation of Sex Offenders. Presentation at Conference on the Sexual

Abuse of Children sponsored by the New Mexico Department of Health and Social Services and
University of New Mexico Psychology Department. Albuquerque, New Mexico, March 1986.

The Vocational Consequences of Psychic and Physical Injuries. Workshop in Tucson,
Arizona, March 1986.

Advanced Assessment Tutorial. For students and faculty of the Psychology
Department, University of New Mexico. Albuquerque, New Mexico, November 1985-May
1986.

Psychological Ethics: A New Look at an Old Problem. New Mexico Psychological
Association Workshop. February 1986.

PSYCHOPATHOLOGY IN PRISON POPULATIONS. Training conducted for correctional officers from
the Penitentiary of New Mexico. August 1985.

Depression and Suicide: Diagnosis and Treatment. Workshop for mental health and
hospital staff, Santa Fe Indian Hospital. Santa Fe, New Mexico, January 1985.

Psychological Overlay in Low Back Injuries: Recent Research and Current
PERSPECTIVES. Continuing education for Vista Sandia Hospital. August 1984.

THEPSYCHOLOGY OF PERSUASION. (For lawyers) Sponsored by New Mexico Trial
Lawyers Association. June 1983.

POST-TRAUMATIC STRESS SYNDROME. (For lawyers and psychologists) Sponsored by the
New Mexico Trial Lawyers Association and the New MexicoPsychological Association
(NMPA). February 1982.

THENEUROPSYCHOLOGY OF ALCOHOLISM. (For the medical staff) Sponsored by the Santa Fe
Indian Hospital. Santa Fe, New Mexico,July and August 1981.

Traumatic Neurosis and Physical Injury. For physicians of the Santa Fe Indian Hospital.
Santa Fe, New Mexico, June 1981.

Introduction for the Comprehensive System for the Rorschach. (For psychologists)
Sponsored by the New Mexico Divisionof Vocational Rehabilitation. Albuquerque, New Mexico,
February 1981.

INVITED PRESENTATIONS (coat.)
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Neuropsychology and Vocational Rehabilitation. Sponsored by New Mexico Division of
Vocational Rehabilitation. Albuquerque, New Mexico,January, 1981.

COPING WITH ON-THE-JOB STRESS. Sponsored by New Mexico Division of Vocational
Rehabilitation Continuing Education. January 1979.

EVALUACION PSICOLOGICO De NlNOS: ASPECTOSINTELLECTUALES. Sponsored by New Mexico
Division of Vocational Rehabilitation and Partners of the Americas. Albuquerque, New Mexico,
December 1978.

DESAROLLO NORMAL Y ABNORMAL De NlNOS. Sponsored by New Mexico Division of Vocational
Rehabilitation and Partners of the Americas. Morelia, New Mexico, September 1978.

ASSERTIVENESS IN THE OFFICE. Sponsored by New Mexico Division of Vocational Rehabilitation
Continuing Education. July 1978.

Rehabilitation of the Psychosocially Disabled Client. Sponsored by the Arkansas
Rehabilitation Continuing Education Program. Monroe, Louisiana, February 1978; Baton Rouge,
Louisiana, March 1978; Hot Springs, Arkansas, April 1978.

PAPERS

Vicarious Traumatization: Are Forensic Psychologists Vulnerable to Trauma Exposure?
American PsychologyLaw Society AnnualMeeting, Miami, Florida, March5, 2011.

A Hypothetical: Sexual Harassment in Sydney-What Pricel Panelmember. American
Psychology Law SocietyAnnualMeeting, Miami, Florida, March 5, 2011.

A Modelfor Evaluation ofDamages in SexualHarassment Cases. Paper presentedat the Meeting
of the International Psychology-Law Society Meeting, Adelaide, Australia, July 7, 2007.

PAPERS, fcontd.1
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Page 13



SexualHarassment: What theForensic Psychologistneeds to knowfrom social scientists. Paper
presented at the Annual Meeting of the Society of Organizational and Industrial Psychologists.
April 16, 2005.

Informed Consentfor Forensic Psychological Evaluation: Rethinking the Roles ofthe
Psychologist and the Lawyer. Paper presented at the Annual Meeting of the American Psychology-
Law Society. April 5, 2005 [Dr. Foote was unable to attend this conference because of an injury.
Paper was presented by Dan Shuman.]

The InuitProject: Forensic Evaluation ofa Large Group ofSex Abuse Survivors, American
Psychological Association Annual Meeting, Chicago, 111., August 23, 2002.

MMPI Stability within and across forensic settings. (Discussant) American Psychological
Association Annual Convention, San Francisco, August 26, 2001.

Ten rulesfor effectivepsychologist-lawyer interactions. American Psychological
Association Annual Convention, San Francisco, August 25, 2001.

Running overa Broken Leg: PsychologicalDamages in Psychotherapist Sexual Misconduct
Cases. Paper presented at the American Psychological Association Annual Meeting, Washington,
DC, August 7, 2000.

Law, Psychology and Violence in the Workplace. Chair of symposium as part of the Presidential
Miniconvention at the Annual Meeting of the American Psychological Association,Washington,
DC, August 6, 2000.

Prior Trauma and Sexual Harassment: You Gotta Checkit Out. Law, Psychology and Genderin
the Workplace. Paper read at symposium as part of the Presidential Miniconvention at the Annual
Meetingof the American Psychological Association, Washington,DC, August 5, 2000.

Daubert as Gatekeeper-Attempts to Quantify Enjoyment ofLife. Mypaper: Damages-Issues on
Reliabilityand Prejudice. Symposium at American Psychological Association Annual Meeting,
Boston, Massachusetts, August 1999.

Competency to Stand Trial-MacArthur Foundation Research andNeuropsychology.
(Chair) American Psychological Association Annual Meeting, Boston, Massachusetts,
August, 1999.

William E. Foote, Ph.D.
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PAPERS, fcontd.)

SPPAs Versus TheirRegulatory Boards-An Essential New Advocacy Role.
(Discussant). American Psychological Association Annual Meeting, Boston,
Massachusetts, August 1999.

Americans with Disabilities Act and Psychological and Psychiatric Disabilities, My presentation:
Psychological Evaluation and theADA: Between Qualification and Disability. Symposium
presentation, American Psychological Association 106th Annual Convention, San Francisco,
California, August 18, 1998.

Discussion: American Psychological Association and theAmicus Process, My presentation:
COLI's Perspective. Paper presented at American Psychological Association 106* Annual
Convention, San Francisco, California, August 15, 1998.

Addictions and Family Law. Symposium presentation, American Psychological Association
106th Annual Convention, San Francisco, California, August 14, 1998.

Immodest Proposal: Should Treating Professionals be Banned From the Courtroom?
Symposium presentation, Psychology-Law Society Bi-Annual Meeting, Redondo Beach, California,
March 7,1998.

Coping with Patient Suicide or Homicide. Paper presented at the Annual Meeting of the
American Psychological Association, August 16, 1997.

Reacting to Attorneys in Distress. Discussion as part of Symposium at the Annual Meeting
of the American Psychological Association, August 16, 1997.

Practical Advice to Practitioners on Privileged Communications. Symposium
presentation, AmericanPsychological Association Convention,Toronto, Canada, August 10,
1996.

Clinicians' Interests in Maintaining TestConfidentiality. Symposium presentation, American
Psychological Association Convention, New York, New York, August 14, 1995.

Male Victims ofClergyAbuse: A PreliminaryAssessment. Paper presented at the CHASTEN
Conference on Clergy and Therapist Sexual Abuse, Toronto, Canada, October 14, 1994.

Criminalization in New Mexico. Paper presented as part of a symposium at American
Psychological Association meeting, Los Angeles, California,August 15, 1994.

William E. Foote, Ph.D.
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PAPERS, fcontd.)

Therapy and Testimony: ADualRelationship? Paper presented at American Psychological
Association, Los Angeles, California, August 14, 1994.

HowDo Rural Practitioners Practice? Paper presented as part of American Psychological
Association Practice Directorate Miniconvention: Rural Practice: New Opportunities for
Interdisciplinary Collaboration. American PsychologicalAssociation Annual Convention, Toronto,
Canada, August 22, 1993.

Psychological Evaluation in a CaseofDoubleFilicide. Society for Personality Assessment
Annual Meeting, March 18, 1993.

Symposium chair: Sexual Misconduct Malpractice-Standard ofCare, Proximate Cause and
Damages, Mypresentation: Determining the Long-term Impact ofSexual Misconduct on

Psychotherapy Patients. Presented at American Psychological Association Annual Conference,
Washington, DC, August 1992.

An Interdisciplinary Study ofCultural Bias: Hospitalization ofa Blackfoot Indian, 1882-1914.
American Psychological Association Meeting, Washington, DC, August 1986.

The Role oftheForensic Psychologist in Wrongful Discharge Cases. Paper presented for the
American Board of Forensic Psychology, American Psychological Association Meeting, Los
Angeles, California, August 1985.

Disability evaluation with Hispanic Clients in North America. Delivered at the XX
Inter-American Congress of Psychology in Caracas, Venezuela, July 1985.

ThePsychological Aspect ofthe Inconsistent Personality Defense. The International
Conference for Psychology and Law, Swansea, Wales, United Kingdom, July 1982.

TheEmotional Responses ofPsychopaths and Non-psychopaths to Contradictory
Communications. Rocky Mountain PsychologicalAssociation, April 1982.

A Daily AlternationProcedurefor Altering Sexual Arousal in a Pedophile. The Ghost Ranch
Conference on Behavior Therapy, November 1979.

Transfer ofa Discrimination Along a Drug Stimulus Continuum. Southwest Psychological
Association, May 1974.

William E. Foote, Ph.D.
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Discrimination ofTemporally-related Stimuli ofDelta-9 THC in Monkeys. Rocky Mountain
Psychological Association, May 1973.

EffectsofDelay ofReinforcement and Post-reinforcement Intervalon ResponseDuration
Differentiation. Rocky Mountain Psychological Association, May 1970.

PUBLICATIONS (Asterisk denotes peer reviewed)

Goodman-Delahunty, J., Saunders, P., & Foote, W. (2012, in press) Evaluating claims for
Workplace Discrimination: A five-stage model. Proceedings ofthe 2011APS Forensic Psychology Conference,
Sydney, AU: The Australian Psychological Society Ltd (APS).

Foote, W.E. & Larue, C.R (2012, in press) PsychologicalDamages in Personal Injury Cases.
In R. Otto and LB. Weiner (Eds), Comprehensive Handbook ofForensic Psychology, Volume
Eleven: Forensic Psychology, Second Edition. New York:John Wiley & Sons, Ltd.

Foote, W. E. (2012, in press). Forensic Evaluation in Americans with Disabilities Act
Cases. In R. Otto and I. B. Weiner (Eds), Comprehensive Handbook ofForensicPsychology,
Volume Eleven: Forensic Psychology, SecondEdition. New York: John Wiley & Sons,Ltd.

*Younggren,J. N., Fisher, M. A., Foote, W. E., & Hjelt, S. E. (2011). A legal and ethical
reviewof patient responsibilities and psychotherapist duties. Professional Psychology: Researchand
Practice, 42(2), 160-168. doi:10.1037/a0023142

*Goodman-Delahunty,J. & Foote, W.E. (2011) Workplace Discrimination and
Harassment. London: Oxford Press

*Drogin, E.Y., Connell, M.A., Foote, W.E., & Sturm, CA. (2010) The American
Psychological Association's Revised "Record Keeping Guidelines" Professional Psychology: Research and
Practice, 41, (3)236-243

*Goodman-Delahunty, J., & Foote, W. E. (2009). Forensic evaluations advance scientific
theory: Assessing causation of harm. Pragmatic Case Studies in Psychotherapy, 5(3), 38-52.

Foote, W. E. (2008). Evaluations of individuals for disabilityin insurance and SocialSecurity
contexts. In R Jackson (Ed.), International perspectives on mental health. Learning forensic
assessment (pp. 449-479). New York: Routledge/Taylor & Francis Group.

Foote, W.E. (2007) Fitness for Duty Evaluations. In: Cutler, B. (ed) The Encyclopedia
ofPsychology and the Law. Thousand Oaks, CA: Sage Publications.
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PUBLICATIONS, (com-d/l

Foote, W.E. (2007) Disparate Treatment and Disparate Impact Evaluations. In: Cutler, B.
(ed) The Encyclopedia ofPsychologyand theLaw. Thousand Oaks, CA: Sage Publications.

Foote, W.E. (2007) The Americans with Disabilities Act (ADA) In: Cutler,B. (ed) The
Encyclopedia ofPsychology and theLaw. Thousand Oaks, CA: Sage Publications.

*Foote, W.E. & Shuman, D. W. (2006) Consent for forensic psychological evaluation:
rediinking the roles of psychologist and lawyer. Professional Psychology: Research & Practice
37(3)

Foote, W.E. (2006). Psychological evaluation and testimony in cases of clergy and teacher
sex abuse. In: Alan M. Goldstein (Ed.) Forensic Psychology: AdvancedTopicsfor Forensic
Mental Experts &Attorneys. Hobo ken, NJ:John Wiley & Sons

Foote, W. E. (2006). Ten Rules: How to Get Along Better with Lawyers and the Legal
System. In S. N. Spartaand G. P. Koocher (Eds),Forensic Assessment ofChildren and
Adolescents: Issues and Applications. Oxford, United Kingdom: Oxford University Press

*Foote, W.E. & Goodman-Delahunty,J. (2005). Evaluating SexualHarassment:
Psychological, Social, and Legal Considerations in Forensic Examinations^ Washington, DC:
American Psychological Association Press.

Foote, W. E. (2003). Forensic Evaluation in Americans with Disabilities Act Cases. InD.
Goldstein and I. B. Weiner (Eds), Comprehensive Handbook ofForensicPsychology, Volume
Eleven: Forensic Psychology. New York: John Wiley & Sons, Ltd.

*Foote, W. E. (2002). The Clinical Assessment of People With Disabilities. In E. Ekstrom
andJ. Smith (Eds), Individuals with Disabilities in Educational, Employment andCounseling
Settings. Washington, D.C.: American Psychological Association Press.

*Foote, W. E. (2000). A Model for Psychological Consultation in Cases Involving
the Americans with Disabilities Act. Professional Psychology: Research and Practice^
31(2), 190-196.

*Foote, W. E. (2000). Commentary on "The Mental State at the Time of the Offense
Measure": Should We Ever Screen for Insanity? Journal oftheAmerican Academy of Psychiatry
and the Law. 28(\\ 33-37.
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Foote, W. E. (1999). (Book Review) Fatal Families: The Dynamics of
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*Foote, W. E. & Goodman-Delahunty, J. (1999). Same-Sex Harassment: Implications of the
Oncale Decision for Forensic Evaluation of Plaintiffs. Behavioral Sciences and the Law 17,123-
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Foote, W. E. (1998). Police Assisted Suicide Probed. The Forensic Echo, 11(8), 23.

Foote, W. E. (1998). Abused: Can You Tell? Testimony on Sex AbuseVictims Challenged.
The Forensic Echo, 11(7), 5-6.

Foote, W. E. (1998). Faking Intellectual Problems After Whiplash. The Forensic Echo,
11(1), 28-29.

*Shuman, D. W., Greenberg, S., Heilbrun, K, and Foote, W. E. (1998). An Immodest
Proposal: Is It Time to Bar Treating Mental Health Professionals From the Courtroom? Behavioral
Sciences and the Law, 16, 509-523.

Foote, W. E. (1997). So Why Don't You Visit? Court Helps Daughter
OvercomeStepfather's Block. The Forensic Echo, 7(11), 21-22.

Foote, W. E. (1997). Police Can Be Incited to Violence: Profanity to Cop Are Fighting
Words. The Forensic Echo, I(\ 1), 21-22.

Foote, W. E. (1997). History of Pill Overdose Means Adios Amego: Therapist's Suicide
Method Danger to Vulnerable Clients. The Forensic Psychiatry Echo, August, 5-7.

Foote, W. E. (1997). Was Death of Depressed Worker Causally Related: Court Raps
Presumption of Ten-Year Link. The Forensic Psychiatry Echo, July, 7-8.

Foote, W. E. (1997) Male BossBehaving Badly, But No Sex Harassment: Complaint Made
byMale Employee. The Forensic Psychiatry Echo, May, 19-20.
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*Foote, W. E. (1996). Victim-precipitated Homicide. In H. Hall (Ed.),Violence
2000, Kamuela, HI: Pacific Institute.

*Goodman-Delahunty, J. & Foote, W. E. (1996). Compensation for Pain, Suffering and

Other Psychological Injuries: The Impact ofDaubert on Employment Discrimination
Claims. Behavioral Sciences and the Law, 73,183-206.

*Foote, W. E. (1994). An Interdisciplinary Agreement for Psychologists and Lawyers. In
L.Vandecreek, S. Knapp, & T.L.Jackson (Eds.),Innovations in Clinical Practice (pp. 255-262).
Sarasota, FL: Professional Resource Press.

Foote, W. E. (1990, Winter). On the Ethics of Advertising Mental Health Services. The
New Mexico Psychologist.

Foote, W. E. (1990, July). Criminal Laws Fails to Dealwith Mentally 111 Defendants. The
New Mexico Trial Lawyer, 2.

Foote, W. E. (1988) Psychological Disability and Testimony Under the 1987 New Mexico
Workers' Compensation Statute. NewMexico Trial Lawyer, 16,1, 22, 23.

Foote, W. E., & Word, T. (1984, Fall). The Role of the Vocational Expert in Workers'
Compensation Cases. New Mexico LawReview. Reprinted in Field, T., Grimes J., and Wees, R
(1985). Vocational Expert Handbook, Tucson,AZ: Valpar International. Reprinted in Workmen's
Compensation Law Review (1986).

*Roll,S. & Foote, W. E. (1984). PsychologicalAspects of the Inconsistent Personality
Defense. In D.J. Muller, D. G. Blackman, & A.J. Chapman (Eds.), Perspectives inPsychology
and theLaw. New York:John Wiley & Sons.

*Foote, W. E., & Laws, R. (1981). A Daily Alternation Procedure for Altering Sexual
Arousal in a Pedophile. Journal ofBehavior Therapy andExperimental Psychiatry, 12.
267-273.
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Program (limited distribution).
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HOSPITAL PRIVILEGES

Presbyterian Hospital, Albuquerque, New Mexico.

HONORS

Recipient, with Jane Goodman Delahunty, AMERICAN PSYCHOLOGY-LAW
SOCIETY BIENNIAL BOOK AWARD for Evaluating Sexual Harassment:
Psychological, Social, and Legal Considerations in Forensic Examinations. 2005,
Washington, DC: American PsychologicalAssociation Press. Of this award, the APLS
states: "The American Psychology-Law Society Book Award is given for a scholarly book
devoted to psychology and law issues. The award is intended to recognize outstanding
scholarship in psychology and law."

Fellow, American Psychological Association,January' 2002.

Presidential Citation for Exemplary Service to the American Psychological

Association in Psychology and the Law. Awarded by Patrick DeLeon, President of
the American Psychological Association, August 6, 2000.

THEHUGO MUNSTERBERG AWARD. Sacramento, California Forensic PsychologicalAssociation,
May 1998.

1996 Award FOR Special Achievement, American Psychological Association Division 31,
Toronto, Canada, August 11, 1996.

PERSISTENCE AND PERFORMANCE Award, New Mexico Psychological Association, April 1995.

Invited Participant: National Invitational Conference on Education and Training in Law and
Psychology. Villanova University, Philadelphia, Pennsylvania, May 25-28, 1995.

Karl F. Heiser Award for Advocacy From The American Psychological Association,
August 12, 1994.

Special Recognition Award, New Mexico Contact. 1990.

Fellow, New Mexico Psychological Association. November 1987.
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EDITING AND PEER REVIEW OF PROFESSIONAL PUBLICATIONS

ConsultingEditor, ProfessionalPsychology Research and Practice, 1998-present

Reviewer, Journal of Psychiatry and the Law.

Reviewer, Psychology, Public Policy and the Law

Member, Editorial Board, The Forensic Echo 1998-2005Reviewer, Behavioral Sciences and
the Law Reviewer, American Psychological Association Books, 1997-present.

Reviewer, Guilford Press, 1999-present.

PROFESSIONAL ASSOCIATIONS

American Academy of Forensic Psychology

American Psychological Association: Division 41 (Psychology and the Law) Division 42
(Independent Practice)

New Mexico Psychological Association

Society for Personality Assessment

PROFESSIONAL ASSOCIATION ROLES AND ACHIEVEMENTS

American Psychological Association:
Chair, Committee on Professional Practice & Standards, 2005

Member, Committee on Professional Practice & Standards, 2002-2005

President, Division 31, 1999

Program Chair. Joint American Psychological Association/American Bar
Association Conference: Psychological Expertise and Criminal Justice.
Washington, DC, October 14-17, 1999

Board ofGovernors, National College of Professional Psychology, 1998-2001

Joint American Psychological Association/American Bar Association Conference:
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Psychology and Family Law. Program committee member. Los Angeles,
California, April, 1997.

Member, Test User Qualification Task Force, 1997-2000

Chair, American Psychological Association Ad Hoc Committee on Legal Issues
(COLI) 1996

Member, American Psychological Association Ad Hoc Committee on Legal
Issues (COLI) 1994-1996

Member, American Psychological Association/American Bar Association Liaison
Committee, 1995-1998

Chair, State Association Caucus, AmericanPsychological Association Council,
1995-1996

Executive Board Member, State Associations Caucus, American Psychological
Association Council, 1993-1995

Executive Board Member, Division 31, 1994-1996

Secretary, Rural Health Caucus, American Psychological Association Council of
Representatives, 1992-95

American Psychological Association Council Liaison—1985 to 1992.

American Psychological Association Council Representative, 1992-1997

American Board of Forensic Psychology:
President, 2003-2004

Vice President,2002-2003

Member, Board ofDirectors, 1998-2004

National Chair of Examinations, 2001-2003

Recording Secretary, Board ofDirectors, 1998-2001

Appeals Chair, 1996-1998; 2006-Present
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Division 41, the American Psychology-Law Society

President Elect 2012 (President August 2012-August 2013)

Executive Committee Member 2008-2114

Representative to the Council ofRepresentatives of the APA, 2008-2011

New Mexico Psychological Association
American Psychological Association Council Representative—1992-
1996

Executive Board Member-1985-1996

Judicial Relations Committee Member—1984-89

Ethics Committee Chair—1987

President- 1986

Board Member, New Mexico Council on Crime and Delinquency, 1997-Present.
Vice Chair, New Mexico Council on Crime and Delinquency, 2001-2009

Chair, Southwest Conference on the Law and Psychology, Santa Fe, New Mexico, Feb.
4-7, 1993

Chair, Task Force for the study of legislation concerning the criminalization of
psychotherapist sexual misconduct. (A subcommittee of the Governor's Sex Crimes
Prevention and Prosecution Committee) 1990-93

Chair, planning group for forensic conference (February, 1992) of the American
AcademyForensic Psychology

Member, planning committee for the American Psychological Association
sponsored National Leadership Conference, 1988-90

Secretary/Treasurer, American Academy of Forensic Psychology, 1986-88

Member, Mental Health Code Study Committee-1988

Member, Executive Board, Charter Hospital of Albuquerque- 1987-1988

Chair, Interprofessional Meeting Committee 1987-88

Co-chair, 1985 and 1987, Southwest Conference for the Law and Psychology
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Member, Planning Committee for Rehabilitation, New Mexico Workers' Compensation
Administration-1986-87

Secretaiy/Treasurer, Clinical Staffof Charter Hospital of Albuquerque, 1986-1987
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COURT OF APPEALS

OF THE STATE OF WASHINGTON

DIVISION ONE

In re the Personal Restraint of,

MICHAEL EMERIC

MOCKOVAK,

Petitioner.

SECOND DECLARATION OF

JAMES E. LOBSENZ

0/

I, JAMES E. LOBSENZ, do hereby declare under penalty of

perjury under the laws of the State of Washington that the following facts

are true and correct.

1. I have personal knowledge of the facts set forth here.

2. I am petitioner Mockovak's counsel of record in this PRP

proceeding and also in his direct appeal.

3. On September 28, 2011, I sent an e-mail to Ms. Andrea Crabtree,

the legal secretary for trial counsel, asking that she send me a copy of

"The Carr Memorandum." I had seen references to it in the transcripts

that I had been reading in connection with the direct appeal. In the

transcripts it was described as a memo stating the reasons why law

enforcement felt it was better to file charges in state court rather than in

federal court. From what I read in the transcripts, it appeared to me that

•1-
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"The Carr Memorandum" had been provided to trial counsel as part of the

discovery furnished to trial counsel by the state court prosecutors.

4. Ms Crabtree sent me a copy of "The Carr Memorandum" on

September 30, 2011, along with a summary of the discovery materials

which trial counsel had been provided by the state court prosecutors.

5. Attached to this declaration as Appendix A is a true and correct

copy of The Carr Memorandum which Ms. Crabtree sent to me.

6. Trial counsel for Petitioner Mockovak filed a Defendant's

Sentencing Memorandum in the Superior Court prior to sentencing. It is

sub number 104 in the Superior Court docket, and it was designated as

part of the clerk's papers to be sent to the Court of Appeals in connection

with the direct appeal. It can be found at CP 670-705.

7. The Defendant's Sentencing Memorandum refers to several

exhibits. However, when the Superior Court prepared the clerk's papers,

it did not include the exhibits which are referred to in the body of the

Defendant's Sentencing Memorandum. Apparently, that is because trial

counsel forgot to attach them to the original of the memorandum which

was filed with the court clerk. From the transcript of the sentencing

hearing, it seems fairly clear that the copy of the memo which the

sentencing judge was using did have the exhibits attached.

-2-
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8. I contacted Ms. Crabtree and asked her to send me a set of the

exhibits to the sentencing memo, and she did so. A true and correct copy

of those exhibits is attached to this declaration as Appendix B.

DATED this 5th day of October, 2012.

MOC003PRPni281e2084

may
ames E. Lobsenz, WSBj*

Attorney for Petitioner

-3-
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(Rev. 05-01-2008)

UNCLASSIFIED

FEDERAL BUREAU OF INVESTIGATION

Precedence: ROUTINE Date: 11/17/2009

To: Seattle

From: Seattle

C -1

Contact: SA Lawrence D Carr 206-262-2063

Approved By: Dean Steven\\M
Maeng J Sungy

Drafted By: Carr Lawrence D:

Case ID #: 166C-SE-95743-/£-iPending)

Title: MICHAEL MOCKOVAK;
JOSEPH KING (victim);
MURDER FOR HIRE

Synopsis: ASAC approval for continued investigative efforts in
regard to captioned case.

Details: On April 10, 2009, DANIEL KULTIN (KULTIN), a '
permanent US Citizen who emigrated from Ulyanovsk, Russia, at age
18, believed one of his employers, Michael MOCKOVAK (MOCKOVAK),
intended to hire someone to murder a former business associate,
Brad KLOCK (KLOCK) . KULTIN confided this to a family member who
KULTIN knew to have law enforcement contacts with the Portland
Division of the Federal Bureau of Investigation (FBI). KULTIN's
family member, an Oregon resident, introduced KULTIN to Special
Agent George STEUER, Portland Division of the FBI.

KULTIN was subsequently interviewed by STEUER at a
restaurant in West Linn, Oregon. KULTIN provided the following
information:

KULTIN is the Director of Information Technologies for
a Seattle-based business known as Clearly Lasik. The business has
eight venues in which they perform Lasik procedures (eye •
surgery). Said venues are located in Washington, Oregon, Idaho,
British Columbia and Alberta Canada. KULTIN has been employed
with Clearly Lasik for approximately four years, beginning in
early 2006 or late 2005. KULTIN's home office is in Renton,
Washington; though he would on occasion travel to the company's
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To: Seattle From: Seattle

Re: 166C-SE-95743, 11/17/2009

other locations to service the computer systems.

The business was founded and owned by two doctors. Dr.
JOSEPH KING (KING) and Dr. MICHAEL MOCKOVAK (MOCKOVAK) .
themselves. KULTIN stated that, in early 2007, Doctors KING and
MOCKOVAK fired the former president of the company, BRAD KLOCK
(KLOCK). KLOCK had been a former professional hockey player from
Vancouver, British Columbia.

According to KULTIN, KLOCK has disputed his firing for
approximately the past two years, and has filed a wrongful
termination suit. A records search revealed that KLOCK filed a
suit in King County Superior Court on 01/13/2009, cause number
09-2-03018-9, in which Clearly Lasik, MOCKOVAK and KING are named
as defendants. The case is still active and has a scheduled
court date in June 2010.

KULTIN described in detail certain conversations that
MOCKOVAK had initiated with him some time in the spring of 2008.
Dr. MOCKOVAK approached KULTIN while they were both at the
Renton, Washington, office and jokingly asked if he (KULTIN) had
any contacts with the Russian mafia who might resolve his
problems with.KLOCK's lawsuit. KULTIN dismissed the
conversation, believing MOCKOVAK was joking about the matter.

However, in early 2009, MOCKOVAK approached KULTIN
again at work and asked if he had any Russian mafia connections
that could take care of KLOCK. KULTIN believed the doctor was
only half-serious and told MOCKOVAK that doing that sort of thing
in the United States was risky business.

The following day, MOCKOVAK approached KULTIN in the
office's break room and advised that he had learned that KLOCK_
would be traveling to Germany within the next month, and that it
would be the perfect time and place to have KLOCK "eliminated."
KULTIN had the distinct impression that MOCKOVAK seriously wanted
to have KLOCK killed.

Because the subjects in this investigation reside and
work within the state of Washington, the matter was referred to
the Seattle Division of the FBI. Special Agent Lawrence D. Carr
was provided KULTIN's contact information by Special Agent George
Steuer, Portland Division.

UNCLASSIFIED
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Re: 166C-SE-95743, 11/17/2009

On or about May 8, 2009, Agent CARR met with KULTIN to
discuss the information he had earlier provided to the Portland
Division. KULTIN stated that since MOCKOVAK'S early 2009 inquiry
about eliminating KLOCK in Germany, MOCKOVAK has not again
broached the subject. SA Carr advised KULTIN not •to bring up the
matter and if MOCKOVAK did, only listen to what he had to say,
and provide no direction or contribution to the conversation.

On or about June 11, 2009, SA Carr met with KULTIN.
KULTIN said MOCKOVAK still has not brought up any conversation
about eliminating KLOCK. He did say he has had many
conversations with MOCKOVAK about life in Russia and Russian

organized crime. KULTIN seemed to think MOCKOVAK is overly
interested in these topics as they are a precursor for many of
their conversations.

In this same meeting, KULTIN shared with Agent Carr
that he was traveling to Los Angeles to visit some friends.
Since MOCKOVAK had asked KULTIN if he had Russian Mafia
connections, SA Carr directed KULTIN to share .with MOCKOVAK that
his friends in Los Angeles might have mafia connections.

On or about August 3, 2009, KULTIN contacted Agent Carr
and advised that MOCKOVAK called him to request a meeting to
discuss "that thing they had talked about." KULTIN, because of
the unusual cryptic tone MOCKOVAK used, took this request to be
about their discussions about MOKOVAK's intended murder for hire..

On August 4, 2009, Agent Carr met with KULTIN and
formally opened him as an FBI source.

On August 5, 2009, KULTIN met with MOCKOVAK at his
(KULTIN's) office, Clearly Lasik, 900 SW 16th Street, Renton,
Washington. On August 6, 2009, Agent Carr met and debriefed
KULTIN regarding the meeting.

KULTIN reported the following:

He met with MOCKOVAK at approximately 2:30 PM on
Wednesday, August 5, 2009. When he arrived at the office,
MOCKOVAK stated he wanted to take a walk around the parking lot.
KULTIN agreed and the two went outside. Nobody was in the
vicinity while the two talked. KULTIN stated that as they
walked, MOCKOVAK began to tell him about plans to split the
business in the fall of 2009. He stated that he was upset with
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his current business partner, Dr. JOSEPH KING, and felt there
would be problems when the split occurs.

MOCKOVAK told KULTIN that he was angry with the way
things have been going for him, and said, '•'I hate people taking
advantage of me, like Joe [Dr King], he is a greedy snake."
MOCKOVAK told KULTIN there is a $5,000,000 life insurance policy
on Dr. KING, should something happen to him. He followed by
adding, "If Joe becomes a stumbling block maybe we can look at
him."

KULTIN said the conversation then turned to the

original target, BRAD KLOCK. MOCKOVAK stated, "I don't know how
these things work? What do I do? Do we just have someone follow
him?" KULTIN said he responded by telling MOCKOVAK he would make
contacts with his friend in Los Angeles.

KULTIN said MOCKOVAK was being guarded and careful with
his words but the tone of the meeting was clear -- that MOCKOVAK
wished to move forward in developing a plan to have BRAD KLOCK
murdered, and that MOCOVAK was also considering whether to have
KING murdered. MOCKOVAK told KULTIN that KLOCK will be in
Seattle on September 16-17, 2009, for mediation in regard to his
lawsuit against MOCKOVAK's business, Clearly Lasik. (KULTIN
knows from conversations at work that KLOCK resides in Vancouver,
British Columbia, and is a Canadian citizen.)

KULTIN said that, at the end of thei'r meeting, he and
MOCKOVAK agreed that he (KULTIN) would make contact with his
people in Los Angeles. KULTIN said he told MOCOVAK that he would
make inquiries as to how to proceed with eliminating KLOCK, and
that they would meet again to discuss what he had learned.
KULTIN added that he believed MOCKOVAK was moving away from
wanting KLOCK killed and starting to focus on his business
partner, Dr. Joe KING.

SA Carr told KULTIN that, for the next meeting between
he [KULTIN] and MOCKOVAK, he should relay the following story to
MOCKOVAK:

That his [KULTIN's] contact in Los Angeles was a
boyhood friend that KULTIN grew up with in Russia. The friend
had become an associate-of a Russian Crime group headed by Sergei
Mikhailov. That his friend would be able to arrange a murder of
any target and conceal the murder as a street crime. The cost
would be $10,000 up front and another $10,000 upon completion.
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The only thing that is needed is as much intelligence on the
target as possible, the first installment and date of intended
"hit."

From August 11th until MOCKOVAK's arrest on 11/12/2009,
KULTIN met or called MOCKOVAK eight different times and wore a
wire for seven of these encounters. During this four month
period, MOCKOVAK'S intended target did switch from KLOCK to his
business partner KING. MOCKOVAK was very unhappy with regard to
the way KING was proposing a split of the Clearly Lasik business.

Beginning in August, SA CARR briefed AUSA Vince
LOMBARDI with regard to the case and investigation to date. SA
CARR utilized federal process for approval of recorded
conversations, per FBI/DOJ guidelines. SA CARR fully believed
from conversations with AUSA LOMBARDI (although nexus was never
discussed) that this case would end in a federal prosecution.

During the last week of October, SA CARR provided AUSA
LOMBARDI with transcripts and documents to support what SA CARR
had previously briefed AUSA LOMBARDI. SA CARR advised AUSA
LOMBARDI that he believed MOCKOVAK was ready to make a down
payment to further the plot.

AUSA LOMBARDI stated he had concerns with whether or

not we had proven a federal nexus. It was then decided that in
an abundance of caution, SA CARR would seek a state court order
allowing the source to record the payment. SA' CARR was left with
the impression that the case was still going to be a federal
prosecution and the state court order was merely relief should a
strong federal nexus not avail itself.

From August 4th (date of state court order was signed)
until payment on August 7th there were three recordings made. In
these recordings, SA CARR believed a strong federal nexus was
discovered: 1) the transfer of funds from a Canadian bank account
to a US bank account and 2) Travel by MOCKOVAK from Seattle to
Portland and from Portland to Seattle. In this trip, MOCKOVAK
recovered a King family photo from a Vancouver office and
transported it to the source for the "hitmen" to use in their
efforts to locate the King family in Australia.

On 11/10/2009, this information was relayed to AUSA
LOMBARDI and AUSA Todd GREENBERG. Both agreed that 'with some
follow-up investigation, there appears to be a federal nexus and
the crime a violation of federal law. They, however, felt that
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due to sentencing guidelines and the fact that King County had
shown an interest in the case, the. best course of action was to
continue a state prosecution.

On 11/10/2009, SA CARR, A/SSA COTE, ACDC BENNET, CDC
JENNINGS and ASAC DEAN met to discuss how this case should
proceed. ASAC DEAN was briefed by ACDC BENNET on DIOG section
12.5.C.1 and how this investigation would apply. After
consideration,' ASAC DEAN approved continued FBI involvement in
the captioned matter as outlined by 12.5.C.1

On 11/12/2009, Michael MOCKOVAK was arrested by members
of the PSVCTF and a state search warrant executed at his
residence. Assistance was provided to state authorities per DIOG
chapter 12.5.C.1. On 11/16/2009, MOCKOVAK was charged in
Washington State Court with Criminal Conspiracy to commit Murder
in the 1st Degree and Criminal Solicitation to Commit Murder.

♦♦
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MURDER OR ATTEMPTED* MURDER FIRST DEGREE
(RCW9A.32.030)

CLASS A - SERIOUS VIOLENT

I. OFFENDER SCORING (RCW 9.94A.525(9))

ADULT HISTORY:

Enter number ofserious violent felony convictions x3 =

Enter number ofviolent felony convictions x2 =

Enternumber ofnonviolent felony convictions x 1 =

JUVENILE HISTORY:

Enter number ofserious violent felony dispositions x3 =

Enter number ofviolent felony dispositions x2 =
Enternumberof nonviolent felony dispositions x /»=

OTHER CURRENT OFFENSES: (Other current offenses which do not encompass the same conduct count in offender score)

Enter number of violent felony convictions x2 =

Enternumber ofnonviolent felony convictions x ' =

STATUS: Was the offender on community custody on the date the current offense was committed? (if yes), +1-

Total the lastcolumn to get the OffenderScore
(Round down tothenearest whole number)

II. SENTENCE RANGE

A. OFFENDER SCORE:

STANDARD RANGE
(LEVEL XV)

B. The range for attempt, solicitation, and conspiracy is 75% of the range for the completed crime (RCW 9.94A.595).
C When a court sentences an offender to the custody of the Dept. of Corrections, the court shall also sentence the

offender to community custody for the range of 24 to 48 months, or to the period of earned release, whichever is
longer (RCW 9.94A.715).

D. If the court orders adeadly weapon enhancement, use the applicable enhancement sheets on pages III-8 or III-9 to
calculate the enhanced sentence.

E Statutory minimum sentence ("excludes convictionsfor an attempt) is 240 months (20 years) and shall not be varied
or modified under RCW 9.94A.535 (RCW 9.94A.540).

F. Multiple current serious violent offenses shall have consecutive sentences imposed per the rules in RCW
9.94A.589(1)(b).

G. For afinding that this offense was committed with sexual motivation (RCW 9.94A.533(8)) on or after 7/01/2006,
see page 111-10, Sexual Motivation Enhancement - Form C.

H If the current offense was a gang-related felony and the court found the offender involved a minor In the
commission of the offense by threat or by compensation (RCW 9.94A.833), the standard sentencing range for the
current offense is multiplied by 125%. See RCW 9.94A.533(10).

. Statutory maximum isaterm of life imprisonment in astate correctional institution (RCW 9A.20.021(1))

9 or more

240* - 320

months

250 - 333
months

261 - 347
months

271 - 361
months

281 - 374

months

291 - 388
months

312-416

months

338-450
months

370 - 493

months

411-548

months

Although the Washington Sentencing Guidelines Commission does all that it can to assure the accxaracy ofits publications, the scoring sheets areZndedTproZeListance in most cases but do not cover all permutations ofthe scoring rules. Ifyoufind any errors or omissions, «.
encourage you toreport then tothe Sentencing Guidelines Commission.

Adult Sentencing Manual2008
III-153



THEFT, FIRST DEGREE
(Excluding Motor Vehicle Theft)

(RCW 9A.56.030)

CLASS B - NONVIOLENT

I. OFFENDER SCORING (RCW 9.94A.525(7))

ADULT HISTORY:

Enter number of felony convictions

JUVENILE HISTORY:

Enter number of serious violent and violent felony dispositions.

Enter number of nonviolent felony dispositions

x1 =

x1 =

OTHER CURRENT OFFENSES: (Other current offenses which do not encompass the same conduct count in offender score)

Enter number of other felony convictions x 1 =

STATUS: Was the offender on community custody on the date the current offense was committed? (ifyes), + 1 =

Total the last column; to get the Offender Score
(Round down to the nearest whole number)'

A. OFFENDER SCORE:

STANDARD RANGE

(LEVEL II)

B. Ifthe courtorders a deadly weapon enhancement, use the applicable enhancement sheets on pages III—3 or III-9 to
calculate the enhanced sentence.

C. For a finding that this offense was committed with sexual motivation (RCW 9.94A.533(8)) on or after7/01/2006, see
page 111-10, Sexual Motivation Enhancement - Form C.

D. Ifthe curent offensewas a gang-relatedfelony and the courtfound the offender involved a minor inthe commission
ofthe offense by threat or by compensation (RCW 9.94A.833), the standard sentencing range forthe current
offense is multiplied by 125%. See RCW 9.94A.533(10).

. Statutory maximum sentence is 60 months (5 years) (RCW 9A.20.02(c))

II. SENTENCE RANGE

0 1 2 3 4 5 6 7 8 9 or more

0-90

days
2-6

months

3-9

months

4-12
months

12+-14

months

14-13

months

17-22

months

22-29

months

33-43

months

43-57

months

III. SENTENCING OPTIONS

I. First-Time Offender Wavier for eligibility and sentencing rules see RCW9.94A.650

II. Alternativeto Total Confinement, for eligibility and sentencing rules see RCW9.94A.680.

III. Community Restitution Hours; foreligibility and sentencingrulessee RCW 9.94A.680.

IV. Work Ethic Camp; for eligibility and sentencing rules see RCW9.94A.690.

V. Drug Offender SentencingAlternative; foreligibility and sentencing rulessee RCW 9.94A.660.

Although the Washington Sentencing Guidelines Commission does allthat itcan toassure the accuracy ofitspublications, the scoring sheets are
intended toprovide assistance inmost cases butdonotcover allpermutations ofthe scoring rules. Ifyoufind any errors oromissions, we
encourage you to reportthento theSentencing Guidelines Commission.

Adult Sentencing Manual 2008 ffl-208



Exhibit B



February26,2011

Judge Palmer Robinson;

My name is Paul MockbVak, age 51 arid the brother ofMichal Mbckovak. The following
is abrief summary ofevents arid environment that have had amajor impact on my life as
an adult and also affected my 3 brothers and 2 sisters.

My story is nothing new; I was bom in 1959 the 2nd of six children. We grew up Catholic
andmoved to 9 different locations until Iwas 18andleft thehome. We averaged
moving every 2 years with our longest stay in Evanston, Illinois for 4 '/i years. This
constant moving never gave me the chance as achild to form any long term friendships
and feel connected in a community.
Igrew up in an alcoholic family, my father was aheavy drinker in my formative years
and my mother was very depressed and emotionally unavailable.
My uncle. Bruce, on my mother's side ofthe family began to molest the boy's when we
were living in Madison Wisconsin and 1was about 7or8years old. Idon't have many
memories as a child and have often felt that the abuse may have begun before that.

The sexual abuse ofme went on for 10 years until 1was 16 and affected my life inmany
ways. This was also combined with the fact that my father was an alcoholic and was also
very angry and often took out his rage on the children. There was always the threat of
being yelled at or afraid that you would be hit. We were not hit or spanked that much as
a child but there was always the fear that you would be which was far worse.
1always remember that no'ne ofas as kids ever knew what it was going to be like when
we came home after school. There was an awareness that was necessary inorder to
know when you had to leave and go up to your room so as not to be the target ofarage
Ml rant that looking backhadnothing todo with any ofus.
So, we were all leaving inaconstant state offear and never really fit in orfelt safe
growing up.

With this type ofenvironment going on at home it was easy looking back to see how our
uncle could easily sexually abuse all the boys. We were all neglected and here was
someone paying attention to allofus. The sexual abuse went on for about 9-10 years
until I was 16 years old. There were well over 100 incidences just with me, so 1don't
know the overall effect on my other brothers.
I was the one who told my parents when 1was sixteen and nothing was done abotit it,
They did not report k to the authorities.
I had already seen 2 therapists - none had reported itand one viewed itas me having an
affair on my current girlfriend at the time.

VA teacher in my school knew - they didn't report it.
f saw another therapist wixh my father and mother together and he viewed itas something
thatjust happened, - Againdid not report it.
So. now the sexual abuse had stopped and nothing was done about it, We had 3 sessions
with an incompetent family therapist and my father told me that 1was not allowed to
bring up the topic again. I could only deduce that what happened was over and that it



was my fault and go back to denying the feelings since no professional wanted to
acknowledge them anyways.

Forsome reason as a child I was singled outbymy father asthe"thesick child" and most
of his verbal tirades were aimed at me. There weretimes whenhe was drunkand would
comer me somewhere in the house where he would tell me I wasn't his kid and that I was
just some piece of—that he got out ofthe gutter. Other times he would threaten to break
my nose because hecould. These events wcudd go on for sometimes up to XA hour and I
would be terrified to even move or respond.

As a result there was always a deep wanting to belong somewhere and to be appreciated
in some way. Unfortunately there was no one totalk to about anything that was going on
and we aschildren didn't really talk about what was happening to each other. There was
no adult to go to who was safe and the common theme was toshut out the feelings and to
deny the reality of what was really happening.

The immensity ofthe feelings and not feeling loved was unbearable to even consider
when it was happening. Denial ofwhat was happening and shutting out the feelings was
the only coping mechanism that I had at the time. It is what we all did as children in
order to survive, because it truly felt as though it was a constant life and death situation.

f left home at 18,and moved to upstate New York with my girlfriend at the time,
Michael had already gone offto college. And I only saw him a couple of times over the
next few years.

When I was 20 years old, Imoved back toMinnesota to go to college. Itwas at this time.
that I started some therapy that addressed the fact that 1was severely sexually abused and
neglected throughout ray childhood. Up until then 1found it di fficult to connect with
people onan emotional and intimate level. 1also became aware ofa sadness that was
always there andwas unaware as to what it was. It was here that1began to accept the
level ofthe abuse 1experienced asa child and young adult and also allow the feelings of
pain and anger surface from solong ago. The journey ofaccepting what had happened,
letting goofthe shame andalso realizing thatit was notmy fault was not easy. The only
way I know is to go through and experience what I had been blocking outfor somany
years. Because eventhough .1 was notcurrently being abused, I was still living ina
survival modeand those traits and techniques werenot serving me as an adult.

I remember that I had started therapy while in college and was living with Michael-he
had returned after doing his undergradand was doingpre-med work. lie worked very-
hard, andwhile I lived with him for 2 years in college while he was doing his pre-med
courses, his coping mechanism was to study, study and study. He wanted to achieve
success and not just be really good at something- he would acceptnothing but being the
best. He was ultra focused and career driven,



f don't know to what degreeof if he did any therapy, butI know thathewanted to be
successful and attain stature. He went to med school the following year. I saw him
sporadically overthe next decade.

When in 2008 Heather (his ex) locked him out of their house and had him served with
divorcepapers he literally emotionally cameapart. It was like he was having a nervous
breakdown. There were times when he would call me in the fall of 2008 and the winter
of2009 and hewould just start crying over the phone. His business was in danger of
failing and he was going through a divorce. Allofa sudden he waspossibly looking at
bankruptcy and beingalone. Everything hethought he had achieved, he possibly might
lose. He would cry withoutconsolation, and I would ask him. howold he felt and he
would saylike a little boy. 1triedto talk tohim to let him know thatall that was
happening to him seemed to be triggering earlier memories. His depth of pain always
seemed too ntuch deeper than what was happening.
Overthe next 2 years, the stress he wasunder and hisemotions just got worse. He
seemed to be unable to look at himself and look at decisions that he made that caused him
tobe in this situation. His thoughts and conversations with me became more fragmented.
Ifyouasked him to do some reflective work or seek out professional help, he would just
end the conversation.

He hadavoided dealing with the abuse most of his life andbuilta business and finally
started a family. Now, he was looking atpossibly losing everything. Tomy knowledge
he hadneverdealt with those feelings of abandonment as a child, and as a result didn't
haveany skill sets for copingwith whatwas happening to him.

I have 5 brothers and sisters.
Anne, Edie andI havesought out therapy and different types of counseling toaddress

the abuse and learn how to letgo and forgive in order to move ourlivesand families
: forward.

My brother Eric struggled with a suicide attempt in2008, alcoholism and had been
diagnosed with Borderline Personality Disorder, He has never really addressed the abuse
and sought counseling. Heis single and has struggled inrelationships.

Neil- lives in New Orleans and as far as 1know is still a practicing alcoholic and
workaholic he also rarely visits the family. He hasnot sought outany type ofcounseling
to deal withthe levels of abuse thatheexperienced as a child. Hissurvival method has
beento constantly work and avoid the family. He is married.

Michael is where he is right now.



In spite of all Michael's trials and tribulations he has a lot ofpositive qualities, Tn all the
time from Michael, going to Medical school and to building his businesses. 1experienced
him as the happiestwhen he becamea father. It was during this time that thefamily
members began to have regular contact with him.
We all went on a family vacation in the summer of 2009 and 1witnessed Michael spend a
lot time taking care ofhis daughter. Spending time with her and keeping with a regular
schedule, night time reading, making sure she was being cared for and loving her,
it was wonderful to watch and Marie-Claire was a joy to be with. I felt that he was
beginningto experience the joy of being a father andit gave him a newsense of purpose
in his life.
I believe that now Michael has begun to realize that his errors have led him to where he is
now. Twill be offering him support by staying in communication with him during his
term. It is my hope that upon his release he will hopefully relocate either to Minnesota or
closer to his family so that we can supportand be there for him as he beginsbuilding his
life again.
To whathe will eventuallydo onlytimewill tell. It is important that he know that there
are family and friends that will be there for him.

Tharik7QLy'fot y^r consideration
/1 >/ /X/y? /'

Paul Mockovak



March 4,2011

Judge Palmer Robinson

Iam Michael Mockovak's mother and in this letter would like to give you some background on my son's
early life, which Ithink may shed some light on how he has come to be in the tragic situation he is in
today.

Michael is the first of the six children that his father and I had during the course of our marriage.

Michael was born in 1958 and his youngest sibling, Edie, in 1966. In his formative years, we made many

moves, following job opportunities for his father Milan.

When he was 16 months old and our second son, Paul, was two months, we moved from Chicago,

Illinois,to the Navajo Reservation in Arizona, where his father took a job with the Bureau of Indian

Affairs. We lived in a very remote area, consisting of a boarding school where his father worked as

guidance counselor, a dozen or so one-story duplexes to house teachers and staff, and across a wash, a

trading post. We were there for three years, during which time our third child, Anne was born.

Then we moved a little farther south and east to Fort Apache, on the White Mountain Apache

Reservation. We stayed there for two years. Near the end that time, our fourth child, Eric, was born.

Our next move took us off the reservation to the town of Mesa, Arizona. Michael's father took a job

working on the Pima Indian Reservation to establish a community action program. We lived in town so

that the children could start school. Michael began first grade in Mesa. There had been no kindergarten

program where we had been living, We lived in Mesa for three years, where the last two of our children

were born.

After eight years in Arizona, we moved to Madison, Wisconsin, where Michael's father worked for the

University. Michael was in school there for two years and then we bought a house in Deerfield, a small

town outside Madison. We stayed in Deerfield for three years, and then made another move, this time

back to Illinois,where his father began working for the Department of Corrections.

We bought a house in Evanston, Illinois, and Michael, Anne and Paul went into Chute Middle School, an

environment they found very difficult to adjust to - it was a hard transition for them. At this point, this

was the fourth school Michael had attended since starting first grade. When he finished middle school,

he entered Evanston Township High School.

During these many moves, which didn't give Michael or his brothers or sisters a chance to put down

deep and lasting roots, there was one constant. They were living in an alcoholic family system. Their

father was an active alcoholic, although during those years, Idid not know what that term meant.

Struggling with the alcoholic pattern, many young children born so close together, and the many

upheavals in our lives, Iwas often depressed and not able to be fullypresent to the children's needs.



When Michaelwas a senior in high school, his brother Paul was in a fight on the beach. In the

aftermath of that incident, it came out that my brother, his Uncle Bruce, had been sexually molesting
Paul during the times that we had visited the home he shared with my mother in Minnesota and when

he came to visit us in Wisconsin and Illinois. We took Paul to a counselor in Chicago, who was not very

helpful. In a nutshell, his comments were 'life is hard, moveon.' Hedid not tell us it wasthe lawto
report Bruce's behavior to law enforcement.

Michael's father lost his job with the Department of Corrections and for a short time went into business

with a friend, which turned out very badly. We were forced to sell our home in Evanston and decided to
move to Minnesota, where I had grown up and Milan had gone to college. When we movedthere,
Michaelstarted his freshman year at OberlinCollege. We rented a house in Brooklyn Center and began

working in real estate.

My mother was still living in the house Igrew up in - as was my brother, Bruce. She was adiabetic and
developed an infection inher foot,which required herto go into the hospital foran amputation ofher
leg below the knee. Wehad told heraboutwhat we had learned about Bruce's abuse ofPaul, which
disturbed hervery much. When she was in the hospital, she talkedto the social worker aboutthe
situation,and the socialworker reported it to the authorities. Bruce was arrested at his place of work
and brought to trial in Hennepin County. Itwasthen we found out that he hadabused all fourofthe
boys in ourfamily. He did not wantto the boys to have to testify in court, so pled guilty. None ofus
went to the court proceedings. He was sentenced to a year in the workhouse. There wassome
counseling with the family after the case wentto trial, butagain, itwas notextensive orvery helpful.

Michaelfinished school at Oberlin, and after some time traveling and teaching inSouth America,
returned to Minnesota, where he worked as a waiterand wentto pre-medat the University of
Minnesota. Just before he was to enter medicalschool in Minnesota, he Was accepted into Yale from

the waiting list.

Over the years, Michael has worked very hard to establish his career as a physician. He has worked in
Chicago; in his own private practice in Sacramento, California; for a corporation in San Francisco; and in
Tennessee. He had high hopeswhen heand Dr. King began theirpartnership in Seattle thatthey would
be able to create a viable and successful business.

Michael has been generouswith his family, even during times ofstress in his own life, and set up
ongoing funds forthe children of his brother, Paul, and sisters, Anne and Edie. After his marriage to
Heather, he invited me and his brother Neil and his wife to join him ona trip to Italy. Mike picked up all
the major expenses for what became a wonderful holiday. When Michael married Heather, he
anticipated living a long and happy life with her. He was devastated by the divorce, but has continued to
be a loving and devoted father.

He has made somestrongfriendships with people who arestepping forward nowIn this terrible time to
offer support and help. In the last year, he has found a wonderful community at First United Methodist
Church. The people there are providing a circle of rich love andsupportfor him.



But although Michael has been in sortie short-term therapy, the surface of his life simply covers over
what Ithinkare deep wounds that were nevertreated properly - wounds inflicted from living in an
alcoholic family system and sufferingsexual abuse for manyyears.

In the fall of 2009, Michael visited our family inMinnesota with Marie Claire forthe Halloween
weekend* We had seen himthat same year inJune for a family vacationtrip, and we remarked on how
different hewas acting In October, He was very tense- He seemed very distracted and didn't sitdown
to talk at length with Us, clearly preoccupied. At one tirhe, when he Was at his sisterEdie's house, he
said he was going to go but for a walk, and then suddenly stood up, Walked out the dooranddrove
away from Edie's house. SheWas stunned since Marie Claire wasat a neighbor's house playing with
Edie's daughter arid afriend. Edie did not know what to thinks the stress showed in his face and the
tone of his voice, there was a marked change in his demeanorthat wasconcerning to his family. Looking
back> that behavior was consistent with the devolving state of mind that Michaelwas in at that time.

When the stresses in his life kept mounting higherand higher, starting with the traumatic endingto his
marriage and building with all the problems with the business - moneyjosses anda lawsuit from the
formermanager, and then disputes between him and his partner, Michael wasnot able to make good,
rational and ethical decisions. For Michael, I think the situation became the perfect stOrrh - one that

had been brewing for years.

Thank you for reading this letter,

Carol Mockovak



March 7,2011

Judge Palmer Robinson
KingCounty Superior Court
516 Third Avenue

Seattle, Washington 98104

Dear Judge Robinson,

My name is Anne Marie Mockovak. I am one of Michael Emeric Mockovak's sisters and I am writing to

tell you how proud I am of my brother as a father.

Michael and Marie Claire came to visit family in Minnesota five or six times In the past few years. They

most often stayed with my family in our home. Theirvisitswere always seen as an excitingand happy event for
the entire extended family. During these times I observed my brother, Michael, caring for his daughter and my

niece, Marie Claire. While Michael and Marie Claire stayed with me I observed Michael frequently tell Marie

Clairehe loved her, make sure she was fed and ate a variety of foods, read to her before naps and at bedtime,

keep her on a schedule for naps and bedtime, play games with her, take her to the park and beach, make sure she

had clean clothes, change her diapers and then help her learn to use the potty, give her baths and help her brush

her teeth, brush, comb and braid her long hair. From these activities, it was evident they had developed a daily

routine that was centered on a young child's needs.

This is difficult for anyone but especially so for a single parent. Eventhough Michael struggled with

understanding whyhismarriage failed, he workeddiligently to becomea loving and caring father. Wespoke often
by phone and he frequently asked me for advice or Ideas regarding MarieClaire's care. Ibelieve he was
successful. I love my brother Michael and am happy to say that through his parenting I have seen him at his best.

Theevents of the past two years have been a tragedyfor our family. My heart isbroken. Michael cannot
be the father, brother, and son he once was. I am overwhelmed even considering the difficulties he will have to

maintain a relationship with Marie Claire. However, Iam committed to helping him in this process becauseIknow
that MarieClaire needs to continue to be a part of her father's life Inwhatever way Ispossible. Infact, our entire

familywilldevelop new ways to support and care for each other.

With this Inmind, Iask that you consider the goodnessofmybrother as a father and the support that he
will receivefrom family and friends when you make your decisionlater this week.

Sincerely,

Anne Marie Mockovak



Honorable palmer Robinson
King County Court SuperiorCourt,
516 Third Avenue
Seattle, WA 98104

March 1,2011

Dear Judge Robinson:

My name is Milan Mockovak. I am Michael's father and have known him all his life.

Michael's problems began, Ibelieve, in September, 2007, when he was notified at work that bis
wife had filed for divorce, and also had obtained a restraining order. He had no clue that this
•was waning. He phoned mc, absolutely distraught and beside himself, and I caught the next
plane to Seattle. When he met me at the airport that evening, he began sobbing uncontrollably.
All hehad onwere bis scrubs. Hecouldn't even goto his home for a ohange ofclothes. We
stayed in motels until he got his house back several weeks later. This was the beginning ofa
series ofsetbacks and emotional crises that led to today's sad state ofaffairs.

Istayed with him for the next few montibis as he went through the divorce proceedings. There
were many false accusations, outright lies, unwarranted demands, and broken agreements, All
this on top ofma pressures ofmamtaining amedical practice and travelling to offices in Seattle,
Vancouver, Boise, Tri-Cities, and Mcdford every week. Ibecame bis driver, nanny for Mane
Claire, cook, and jkctotum, Imink it's important to note that Michael has no circle ofclose
flriends inWashington -many acquaintances and business associates -bat no place to go for
emotional support.

Finally, the divorce was settled, his home was returned to Mm, and regularly scheduled visitation
with Marie Claire was agreed upon. After several weeks ofsettling into a stable routine, I
returned home, satisfied that the situation was at leastbearable and that he could handle things.

In July, 2009, during aweek wo spent together in Minnesota, Michael was noticeably agitated
and nervous. We talked about some ofthe pressures he was having: loss ofincome because of
the recession, cutting back the practice, apotential suit for back taxes, demands for more money
by his partner, problems selling two homes in the down market, the possibility ofpersonal
bankruptcy to name afew. I returned to Washington in August to stay with Mm until there was
some resolution toissues hewas facing. At the very least he didn't have toworry about taking
Marie Claire to and from Vancouver for his regular visitation, making sure she was well fed and
cared for while heworked, aswell asthe mundane chores ofkeeping and maintaining ahome.
Marie Claire was well cared for and he could spend his time with her calmly, quietly, and with
total enjoyment He cares very deeply about her and did everything he could to be meaningfully
present in her life. It was noteworthy to me that she often was relnctant to return to her mother s
when the time came.



He enrolled her in an excellent pre-school program, which she thoroughly enjoyed. She was
well taken care ofby Michael.

During the monthsleading up to his arrest, I became increasingly warnedbecause ofMichael'3
behavior. He slept very little. I'd go to bed and find him in the early morning still curledup on
the couchwhere I'd left him the night before; I'd wake up earlyin the morning- at 3 or4 AM -
andhe'd be awakein bed on his computer. "Couldn't sleep,"he'd say. He'd breakoff
speakingin mid-sentenceduring a conversation and stare offinto space; he'd simplybe gone.
He let bills pile up, mail unopened, forget where he put things. All uncharacteristic behaviors.
When I'd try to talk to him about his behavior, he'd get argumentative and defensive - "You
don't understand.", "I need your support,not criticism.","I just don't want to talk about ft."
Riding with him driving was particularlytroublesome. He'd take or make calls onthe road,
often becoming distracted and came near to having accidents. I finally told him, in no uncertain
terms, that he could not talk on the phone while driving, It was obvious that these were trying
times forhim andhe was having ahardtime coping.

In spite of these pressures, Michaelmade sure that Marie Claire was well cared for. He sought
out interesting activities that were both fun and stimulating- children's museum, the zoo,
participative theater andmuaioal events,playing games - indoors andout, andjusthanging out
together. Little or no TV, unlike with her mother,who would plop her down in frontofthe TV
while she readher fashion and gossipmagazines. He readto her every night they weretogether
and made surewe ate meals together, mindful ofpresenting her with a well-balanced meal He
wasalways conscious ofhis role asa parent andhis influence on hergrowth anddevelopment.
The loss he feels most today, I believe, is not being in contactwith Marie Claire.

I'm convinced Michael made some terrible mistakes. He was too isolated from people who care
abouthim, people from whom he could gain the support andperspective thatwould givehim the
strengthto work through the criseshe faced. He's a caring man. Before he becameso
successful in bis practice, heregularly visitedtinrd--world countries andperformed eye surgery
andtaughtphysicians there, He generously donated to various charities andis a strong supporter
ofhuman rights causes.

Whatever happens in the future formy son, I will support him in any way I can. He knows he
can count on me to help him during the trials and hardships he faces. I will visit him as often as
possible, provide whateverhe needsto makehis life meaningful anduseful to himselfand
others. He will know that my and our family's doorswill be open when he returns to us.

Sincerely,

Milan Mockovak



Honorable Palmer Robinson
King County Court
516 Third Ave.

Seattle, WA

March 5,2011

Your Honor,

I haveknownMichaelMockovak sinceJune 1978. Wehaveremained closefriends
throughout theyears, ashecompleted medical school, practiced medicine in various
states, settled in Seattle, andwent through the current legal circumstances. I attended
Michael's first wedding andI knew his first wife reasonably well. Heand his first wife
attendedthe commitmentceremonyto my partnerin 1989. Michael and I have traveled
together toEurope, Mexico, and around the United States. Since bis arrest inNovember
2009,1 have visited him in Seattle five times (1/10,4/10, 6/10,9/10 and 12/10). Around
lateDecember 2009or the begmning of January 1010, herequested thatI maintain daily
telephone contact with him. With the exception ofa handful ofdays when my work or
travelschedule did not allowthis, I havemaintained daily contact withhim until his
recent conviction. Sincethen, wehavespoken byphone regularly, butsomewhat less
frequently. I describe all this as background to my beliefthat Iknow him as well as
anyone over the last 33 years

Michael and his threesiblings were sexually abused byanuncle.. Despite myyears of
knowing him, Michael has never told me the full story ofthe abuse; Ibelieve this is
becauseit has always remaineda sourceof seriousdiscomfort for him. I do knowfrom
his report that hewas fhe first tobeabused, and that He sometimes has blamed himself,
feeling thatif he had come forward, perhaps hisother siblings would nox have bevu
abused.

Michael was sexually exploited bya psychotherapist from whom he sought assistance for
hisabuse history, when he was in college. Hedisclosed this to me early on, about 1980,
and has confirmed it a number oftimes since. At the time, I encouragedhim to filean
ethics complaint against the therapist. Herefused to doso;I believe because Michael
blamedhimself. I encouraged him at other times over the years to do so; his response
was usually to terminate thediscussion, orto express fear that ifhemade a complaint it
might become public anddamage hismedical career.

Over the years I have encouraged him toconsidermedication and therapy. He has been
concerned that if thiswere known, his competence asa physician would bequestioned. I
have always fdl that the exploitation fay his college therapist also played asignificant role
in his unwillingness.



He was and hasremained gullible andsusceptible to influence, especially when he is
depressed, lonely, isolated, orstressed. Despite hisintelligence and education, hishunger
for acceptance, easyanswers, and falsepromises hasbeenanAchilles'heel forhimforas
long as 1have known him.

IBs self-worth is fragile and inconsistent,and he vacillates betweenharsh and
unreasonable self-criticism and over-estimation ofhis ability to handle certain situations.
Again, for someone so bright, hemiscalculates hisstrengths andweaknesses, engaging in
both underestimation and overestimation of them at different limes—the worst ofboth
worlds, as it were.

Hismoodproblems have at times beensevere. Ona tripwetookto Mexico in January
1997,he cried for hours on end, day after day, feeling thathe was a failure, that
iclatlcn^nlps -wv/uld never vnwrk owt fbr Kiw, ond th*it ho could no longer stand the pain.
Another severe depression occurred in the year before hemethis second wifeHeather,
when he was upset about dating relationships that had gone poorly.

As the relationship with Heather deteriorated and eventually endedin divorce, his
depression again worsened and hebegan to show signs I had not seen before. On a
number ofoccasions,he calledme fromhis office,during the workday, wanting meto
helphim calmdownand stop crying. Maintaining hiscomposure andprofessionalism at
work has always been very important to him, so this was a significantdeparture.

Michael is not the sociopathicand greedycartoon monsterI have seen portrayed in the
media. This is not the Michael I have known, and known well for 33 years. The 2008-
2009 period was themost amount ofstress andthe most serious andprolonged
depression I have seen inhim. Your honor, I do not pretend tounderstand how he got to
sodark a place astoengage inthe behavior that led tohis arrest.'-But I can tell you itis
not typical of him,and is thepolaropposite ofhis typical character.

Michael is one ofthe most consistentlykind and caringpeople I known. As I have coped
withmycardiac and othermedical events, mypartner's medical problems, twists and
turns ofmy career, the challenges ofbeinga foster parent, the deathand decline of aging
parents, andother lifestressors, Michael isalways there with concern, input, love,
support, whether ornot I seek it Heis generous with his time andresources. Mylife is
profoundly richerfor his being in it, andbeingmy friend.

Michael is deeply devoted to his daughter. I have observed him plan his visits to her in
detail, considering what activities she might most enjoy, what books, food, clothes,
games and the like. Many fathers wouldhave pulledawayfrom a child when somany
barrierswereplacedon his access to her. These barriers only madehimmore focused on
being as regularandpositive presence in her lifeashe could.

Hehas repeatedly shownaltruism beyond whatis typical forestablished health care
professionals. Hehas gone three times totrain physicians inthird world countries on
modemtechniques, duringhis residency to India, andlaterin his career onceto Albania,



another timeto Pakistan, Thetripto Pakistan was sodangerous that he was not allowed
to leave hishotel, except under armed guard tothe medical facility and toa few social
events.Since his arrest, he has volunteered at a homeless shelterand discussedwithmeat
length ideas he hasto develop sexual abuse prevention proHxams inenureses

Asthe 2008-2009 period continued, Michael's depression became deeper andmore
prolonged than I had ever seen it This was the way he was when I last saw him before
hisarrest, in late October 2009, fora lunch withhimandhisdaughter in Minneapolis.
His interactions with his daughter were the only time hisdespondent mood brightened,

I hope mycomments have been useful inyour deliberations, and donothesitate to
contact me iffurther information would be helpful. Thank you.

Respectfully submitted,

John C. Gonsiorck

5/s-, lr



March 02, 2011

Honorable Judge Palmer Robinson

Dear Judge Robinson:

Please allow me to introduce myself before I speak about our good friend, Michael
Mockovak. My name is Joan Gorman Porche, a LicensedClinical Social Worker by
profession, practicing in the Chicago Metropolitan Area since 1970 as a school social
worker and psychiatric social worker. I am currently in private practice in Homewood,
IL, a south suburb of Chicago, working with adults (individuals and couples) and teens.

I became acquaintedwith Michael, his parents and siblings more than 40 years ago.
Eventually, Michael's father became Godfather to ourdaughter after her birth in 1971.
I have always known Michael to be a very intellectually bright,focused, serious,
determined, mild-mannered, kind youngman, even as an adolescent. Years later, during
visits at our home, as a adult, Michael shared with me the terrible, devastating experience
of sexual molestation of himself and his younger brothers by a maternal uncle. It is my
understanding that this abuse occurred over several years, starting when Michael was
about eight years of age. In recent years whenMichael hasvisited me, he has shared his
perceptions ofhis growing up inthe Mockovak household: No matter how hard he tried,
no matter how successful his efforts and achievements, he thinks he failed to ever gain
his parents' affection, recognition or approval. Seeking outand choosing a marriage
partner was a tension-packed challenge, according to Michael's description years later.
Again, years later while talking with me, Michael asked questions (typical of a teenager)
about what to lookfor in an appropriate mate. Michael hassurvived two failed
marriages.

One child, MarieClare, (now agefive) was born of his second marriage, andhe is a
devoted parent. He treasures his visitation time with his daughter and delights her with
interesting and educational activities. Michael occasionally raises parenting questions,
andwe discuss issues, suchas setting boundaries and building selfesteem. Michael
requested that his retired father, Milan Mockovak, move toSeattle and reside with him to
assist inrunning the household and caring for Marie Clare. She, truly, has become the
center of his life! Michael frequently expressed his concern regarding thesecuring ofan
excellent education for Marie Clare. I am also aware that Michael has been generous,
sharing his financial achievements with his parents and four siblings.

Michael's father, Milan,during the years he residedwithMichael, mademe aware
through phone calls ofMichael's high level ofstress. Milan frequently remarked that
Michael was working too much, was becoming extraordinarily worried, preoccupied,
stressed and typically came home and "crashed," falling asleep inthe chair without eating
his dinner. Milan also conveyed to methat whenever he asked Michael about the cause
of his stress, Michael refused to talk, dismissing his questions because he didn't think he
would understand. During a visit with me in 2009, Michael talked atgreat length about



the increasing pressure at his workplace, expressing his concern in providing continued
employment for his employees. He spoke (without beingspecific) of his mistrust ofco
workers. A sense oflonelinessand isolationwas pervasive, as Michaelspokeof hislife.

Perhapsout ofMichael's ownfeelings of being inadequate and not validatedby others,
he has developed, what appears to most, this impenetrable "fire wall" around
himself..,.projectinga sense ofarrogance and superiority to those aroundhim, while
actually feeling scared and insecure. During his first incarceration atthe county facility in
this case, Michael phoned me every day during the time he was released from his cell. ,

Upon release on bond Michael was beginning to develop an entirely new lifestyle—
relocating to a downtown apartment, eating and sleeping properly, exercising daily,
seeking out volunteer possibilities, attending church services, meeting new people,
finding common interests and making new friends. This new community clearly had a
very positive influence on Michael.

I am invested in helping Michael in every way my help might be needed. Certainly,
while Michael is incarcerated I am very willing to provide support by phone calls and
letters to Michael. After Michael completes his prisonsentence he is welcome to reside
with me. I would like to help Michael in any way possible to transition back to the
community.

Please don't hesitate to contact me if I can be of assistance to you on Michael's behalf.

Sincerely,amcereiy, * ,

'Joan G. Porche, Ph.D., LCSW



Sarah Taylor, MBA

Judge Palmer Robinson
c/o Schroeter, Goldmark and Bender
500 Central Bldg
810 Third Ave

Seattle, WA 98104

February 15, 2011

Dear Judge Palmer Robinson,

My name is Sarah Taylor and Ihave been a very close friend ofMichael Mockovak
for approximately 14years. Iam writing to give you my experience with Mike, and
tell you about who I know him to be.

Inall theyears 1have known Mike, Iwould describe him assomeone who isvery
optimistic and positive. He would always assume the best outcome, even when
others wereskeptical. I always admired hisdetermination toassume thebest
outcome and assume the best in people.

However, over thepast few years, I saw Mike go through one of the worst times I've
ever seen anyone go through. Psychologists talk about "major life stressors" that
can really take a tremendous toll on people, such as death, divorce, moving and
lawsuits. Over the courseofabout 2years, I sawMike gothf.ough manysuch
stressors:

• Marriage: His new girlfriend, Heather, got pregnant and hegot married
• New Dad: He became a Dad about a year after meeting Heather
• Large Mortgage: He bought a new house and took on alarge mortgage
• Bad Economy: The economy started going south, and business took a huge

hit
• Disagreements with Business Partner: He and his business partner, Joe,

continually disagreed about monetary issues
• Embezzlement His office manager (Klock) was accused (and arrested) for

embezzling money
• Lawsuit: Klock turned around and sued for wrongful termination
• Move: Heather told Michael was extremely unhappy and convinced Mike to

moveto Vancouver, WA near her friendsand family. Mike had no friends
there and had to travel more for work.

• Mortgage #2: Mike took onanother mortgage sothey could live in Camas
• Divorce: Within 2 weeks or so of movingto Vancouver, Heather files for

divorce.



• Custody: The child's custody isbased outofVancouver rather than Seattle,
resulting ina seven hour roundtrip drive tosee his daughter, which he did
regularly, even after his arrest

• Concern for Child: Heather remarries and divorces (or annuls?) within 5
weeks. Mike isveryworried for the sakeofhischild.

During this time, Iremember how Mike continually worked atfixing each issue
slowly - he sold one house, dealt with the divorce, and although he was dejected, he
still wasoptimistic that things would workout.

Mike continually drove toVancouver tosee his daughter, and always posted fun
pictures of them on Facebook. He held abirthday party for her 2nd birthday at our
house while his divorce was going through, and 1remember laughing at how easily
he took itwhen shestuck her fingers in her chocolate cake, pulled them outand
sucked off the chocolate, getting chocolate everywhere] He is an amazing father,
perhaps the best I've ever seen at letting kids be kids. We visited him at his Camas
house over New Year's while hewas going through his divorce, and Iremember him
making forts using the sofa and chair cushions, and playing in the forts for hours
with his daughter.

Last year, after he was arrested for conspiracy to commit murder, Ispent alot of
time with him. Some people were surprised by this. They felt that he must have
been evil all this time, and none of us saw it. However, Isaw itvery differently. Ido
not believe he was an evil person in disguise for many years; Ibelieve he is the
warm and loving person Ihave known many years, and was just pushed to the edge
and did something unimaginable.

Michael has dedicated his last year to volunteering with the homeless weekly or
more, attending two different churches with regularity, and singing in the "Spirit of
the Sound" Choir, aspiritual choir. He would not stop in Pierce County tovisit us
and would never share aglass ofwine all year, as he was determined not to violate
the conditions of his bail.

Without knowing Mike and only hearing his voice on tapes from the FBI, Ican
understand how people might have avery different opinion of Mike than Ido.
However, Ihave known Mike for about 14 years - not 14 days - and know that he is
agood person, avery loving father, atalented surgeon and atremendous friend.

Thank you for taking the tinjp toread this

Warmly, l/\
Sarah Taylor, MBA
Author, Vegan in 30 Days



March 4,2011

Honorable Palmer Robinson
King County Court
516 Third Ave.

Seattle, WA

Your Honor:

I appreciate this opportunity to offer some information on Michael Mockovak that you
would likely not otherwise have; thank you for taking the time to read this, and Ihope
that itmay beofsome use to you in the fateful decision you must soon make.

I first metMike in thefall of 1987; hewas living inConnecticut attending medical
school, I was inAmherst MA, beginning my predoctoral internship (Iam a psychologist
by trade). My life partner, John Gonsiorek, was speaking at aconference in New Haven.
I drove down toattend thetalk; and it was atthis time that John first introduced roe to
Mike. Given the unbroken great closeness that has existed between Mike and John
throughout the time Ihave known them, contact with Mike has been continuous, if
episodic, up to the present. By witnessing this dear friendship, as well as, ofcourse, the
personal interactions Ihave had with Mike, many impressions have formed. Others can
speak with greater substance and authority to his good works (e.g.,pro bono
ophthalmology, his church's homeless shelter), but it is this very sense ofcompassion for
others, especially those inmost need, that I find so salient now, standing as itdoes in
vivid contradiction to the tragic circumstances of late.

This tender-heartedness has expressed itselfno more profoundly than inMike's role as
father to his beloved young daughter, Marie Clare. I recall one instance ofthis with
undimmed clarity. Mike was in Minnesota, where John and I also reside, bringing Marie
Clare tovisit family (he expressed more than once the importance ofhis daughter
growing up knowing her extended family, especially her cousins), Mike brought Marie
Clare to ourhome during this visit, and we had bought a few presents for her. Among
these was aninexpensive plastic slinky toy. As children will often do, she bypassed the
more pricey gifts and headed straight for the slinky; it fascinated her. Though charming
in itself, what I remember with even greater pleasure was watching Mike's response to
her joy, His pride and affection swelled; he was deeply engaged. Idistinctly recall
tWnkmg atthe time that Mike, as father, had come into his own, that he was anatural at
it his devotion unforced,.obvious, even compelling.

It is with much difficulty that I write about this happy memory, asI am sure you can well
imagine. And itcould not stand ingreater contrast to asecond memory ofrecent times.
Again, Mike was visiting Minnesota, and he had stayed overnight with us. I leave early
for work, so was up atmy usual 5:00 am orso preparing for the day. Mike soon joined
me inthe kitchen, wrapped inablanket, looking wretched. He said he had not slept
much, troubled about the ongoing dissolution ofhis relationship with Marie Clare's
mother. Without lead up, hesuddenly became very emotional, emotionally collapsing



^.inconsolable. ™* went on*^^^^
able to provide little comfort, despite J^StoZ^4e same time period; IetmexthenigM before, orVg*»££^^
cannot recall for certain.^^SmSSkT^Mynma myselfby the fire, after saying

oSurredfn the 2008-2009 time ftame, although Ido not recall the precise dates.
It is not my place to comment on the nature and particulars ofme crimes for which Mike
w £en corlvfcted; Isimply do not know them fully, nor do Iunderstand the
^ntefttaSgarion fhey involve. But what Ido know is that Iam bewilderedbSSSanatSmat M&2 stands convicted ofbehavior that Icould not without
SSrTevei have imagined. This is simply, without quahiicatron. not th« M*«*
havVknown in excessoftwo decades.

Thank you again, Your Honor, for allowing me the opportumty to share my personalSedgeaSfenpressions ofMichael May mis small contribution be of some
assistance to you inyour grave responsibility.

Respectfully,



March 5,2011

Dear Judge Palmer Robinson,

I ama good friend of Michael Mockovak's. We have spent a great deal oftime together
enjoying music, bikes, meals, events, and many email and phone exchanges.

Although I cannot comment on who Michael was leading up to the events of2009,1 can
tell you about who Michael isnow, what he cares about, and how he spends his time.

Michael's top priority is his daughter. Ifyou want him to light up, get him talking about
Marie Claire. Hesaid inanemail once, "She makes my heart sing." He loves toplay with
her and talk with her. He has shown me pictures ofher and also the toys inthe trunk of
his car that he took with him when he would visit her. He talks about her favorite colors,
clothes, and imagines decorating a room for hex again someday. He isanadvocate for
children receiving unconditional love and acceptance and I can see from the smile on her
face (in pictures) when she is with him that she experiences unconditional love with him.

Michael also cares about progressive political issues and "social justice". He hosted a
neighborhood gathering and pre-election calling party for people with similar political
leanings. We also discussed ashared interest in theology and the beginnings of
Christianity, having readsome ofthesame authors.

He was excited tofind anew church that "practiced what itpreached" and he volunteered
to cook meals for homeless people. He isa compassionate person who has apractice of
engaging homeless people in conversations about what led them to where they arc. He
strives to understand the problems andseeks solutions.

Michael isaclassic lifelong learner who isalways seeking to better himselfand the world
around him. He loves music, playing chess, reading, educational classes and lectures, He
also ran his first half-marathon last year.

Michael is someone who offers you his coat ifyou shiver, offers tobuy you dinner ifyou
are hungry, and provides you aplace to stay ifyour car is stuck in the snow. (All real-life
examples.) He insisted I take his nice plastic crates for moving, volunteered to help bang
curtains, and will wash dishes ifyou don't stop him. Now he's concerned that his being
injail is hard onhis friends and his mother (more so than himself), and last week he was
trying to volunteer in the jail's infirmary when the medical staff seemed overworked.

To behonest, I cannot even "connect the dots" between my experience ofMichael and
the Michael who handed over money toDaniel Kultin ina bathroom 15 months ago. I
have never experienced him as greedy ormateriaUstic. (After moving from his big house
to aone-bedroom apartment, he says he discovered he didn't need the big house or any of
his "stuff" tobe happy.) I have also never once experienced him as angry oreven
impatient or frustrated about anything, not even when fighting record bumbershoot



crowds or nmning lateto anevent intraffic. He ispeace&l andeasygoing. He has a keen
perspective onwhat's important and doesn't sweat the small stuff.

If anything, Michael is like someone who has hadanenormous "wake upcall," not
unlike aneaT-death experience, that has left him with uncanny clarity about what is
"important'' and "not important'' He sees himselfas someone who (he had hoped) was
being given asecond chance todo life differently. He uses his time wisely and
consciously, surrounding himselfwith good friends and the support offaith and
community,

But perhaps the best "window" I could give you to understand who Michael Mockovak is
today is through his own words. The following excerpts are from private emails that
hopefully hewill forgive me forquoting:

(In response to aNov. 2010 email in which I described challenges as "humility school"):

"You've captured my sentiments exactly. It's hi our darkest hours that we learn the
mostabout ourselves. It'salso inourdarkest hours thatwelearn who are friends
are. And those friendships deepen intough times. I am blessed tohave learned
thatI have friends thatbelieve inmeandhave notgiven uponme."

"I have also had theblessing oftime. I havent had this kind of free time forover
30 years. I've enjoyed ittremendously. Yesterday I worked and read and took
breaks towatch a civil wardocumentary byKen Burns. I enjoyed every minute of
the day. I've had time to learn to sing, to read alot to make new friends and
becomeinvolvedin my church, to go to the gym."

(In response to aSept. 2010 email about various theological opinions on resurrection):

".. .No matterhowdifficult ourchallenges, ourpain, ourcircumstances have
become, that even ifwe feel dead, the truth ofthe resurrection isthat through faith
and corrmiunity we canrise from these difficulties and five a life oflove and
happiness again. I suppose some would say all that isneeded isfaith inChrist
Jesus. I think that community is needed also.... There are some who atevery
strong and wise who can go this alone. I'm one who needs c»mmunity."

I have been writing and visiting Michael and plan oncontinuing todo that aslong as
necessary.

Sincerely,

Kathryn (Kate) Phillips Prhchard



March 4,2011

First Church
First United Methodist Church of Seattle

The Hon. Palmer Robinson

King County Superior Court
c/o Colette Tvedt Attorney

Dear Judge Robinson,

For the last three years I have served aspastor of the First United Methodist Church ofSeattle,
formerly located justa few blocks from the King County Courthouse. When our church moved
to itsnew location nearSeattle Center a year ago one ofour new neighbors, Michael Mockovak,
began worshiping with us. I was aware ofthe criminal allegations against Mike and encouraged
our congregation to include him initsministry as someone inneed offriendship and care.

As I mentioned in myletter to you lastmonth, over the next months Michael became very
involved inchurch activities, participating in our Saturday Morning Run/Walk Group, our
monthly card night, and our weekly Sermon Study Group. In addition to these fellowship
opportunities, Michael soon became akey volunteer in our Shared Breakfast, helping to feed
over 250 hungry people on asemi-monthly basis. We also asked him to serve onour Third
Service Launch Teamto receive his ideas formusic and worship styles for thisnewministry. In
October we rejoiced as Michael joined our church as afull member. In short, many participants
in the congregation know Mike well, enjoy his company and value his involvement in our
network of friendships.

Michael's crime is serious andmustresultin an appropriate punishment. I hopeyouwill give
consideration to the fact that Michael doeshave friends who care about him andwho hope to see
him contribute ina positive way to the community during his remaining years. Society has made
asignificant investment in his training and with the right mixture ofpunishment and
rehabilitation wehope that some ofthat investment may yet bear fruit. It ismy prayer that you
will craft a sentence in which Michael makes amends for hiscrime and thenstill has enough
productive years left to return to the community and contribute to others in ameaningful way.

Thankyou for your consideration.

Cordially,

P
J^ftifo"

Rev. Sanford W. "Sandy" Brown
Pastor

180 Denny Way, Seattle WA 98109, 206-622-7278, inFo@firstchurchseattle.org



March 11,2011

Dear Judge Palmer Robinson:

Iam writing on behalf of Michael Mockovak with regard to his sentencing. I have been

acquainted with Mr. Mockovaksince April of last year, and got to know him more intimately this past

fall. Iam the leader of a bible study class at First United Methodist Church and he attended my class on

a John Wesley study titled This We Believe. I had seen Mr. Mockovak becoming more involved in our

church and he became a member last fall. He was a regular volunteer at our SHARE breakfasts:

breakfasts every other week that are cooked and served to an average of 250 homeless men and

women. He also became a small fellowship group leader in a group that played cards together and got

to know each other.

These two groups he was a part of, I did not participate in, but Iwas aware in a peripheral way

of his involvement with these ministries. I got to know him in a more intimate way when he joined my

Wesley study last fall. John Wesley isthe founder of Methodism, and the study pertained to his

theology and life. Mr. Mockovakwas eager to learn about Wesley's life and theology and was

particularly interested in the idea of "practical theology" which involved doing acts of mercy for those

less fortunate.

His questions and comments in class were reflective of a person who was seeking a deeper

truth, and his actions in volunteering with the breakfasts, and in receiving training for volunteering for

our homeless shelter next door, the Blaine Center, appeared to correspond with the lessons that we

were discussing on practical theology.

Igrewto believe basedon his involvement with the church, and his insightful comments about
the readings on the bible, doinggood worksand the general tenor of Wesleyan thought, he was in
alignment with our practices of compassionate ministry towards our mission in combatting
homelessness. One evening he askeda question whether there was any sin that was unforgiveable. Not
knowing the trial he was facing or anything about his background, Ianswered that according to the
Bible, the only unforgiveable sin iswalking away from God. Ithen answered that with sin, however,
comes the true desire of repentance and that leads to forgiveness. It is my opinion that hisquestion,
and the way it was asked, showed a concern toward what he wasfacing and answer toward

redemption.

Since the trial, Ihave visited Mr. Mockovak on two occasions in the King County Jail. He asked me and
my husband Dana for further bible study materials specifically on the Gospel of Luke and Acts. Isent
him three weeks' worth of materials which he said he completed in two days. Isent three more weeks'

worth this past Friday. According to myfaith, Isee Mr. Mockovak's desire to be more informed about
the bible as a deliberate walk toward God. It is not up to me to judge him, or speculate what is in his

heart, Ican only state the facts that he voluntarily walked into our church and exhibited behavior that
according to our Wesleyan tradition, strived toward a strengthening ofhis faith while doing good works
toward others.



It is my opinion that when he first cameto hischurch it was a rehabilitative act, and an act toward
finding a better way. For this reason Ihumbly ask that youapply a merciful judgment on Mr. Mockovak.
He is not the Dr. Evil, as was portrayed by Mr. Joe King, nor am Ideclaring him a saint. He is a human

being that has erred and is actively, currently seeking a higher moral truth. Ialso in rebuttal to Mr.
King's allegations, and write this letterwithout being coerced orduped by Mr. Mockovak. Ihave a Cum
Laude from Smith College and extensive post graduate workfrom three other universities. I havetaught
bible studyfor 6 years with First United Methodist Church and have been a memberof that church for
19years. My intellect andjudgment ofwhat isbefore us is sophisticated and notgiven sway to
whatever the media or Mr. King maycolorof Mr. Mockovak. Ispeak onlyfrom myown observation and

knowledge of Mr. Mockovak from the last year.

Respectfully submitted,

Sent without signature to avoid delay.

Greta M. Birkby

BibleStudy facilitator and LayPastor

First United Methodist Church of Seattle



February 17th, 2011

To: Judge Palmer Robinson
From: Eric O'del

Re: Michael Mockovak

Dear Judge Robinson:

I have had the privilege of directing Michael in my community choir Spirit of the Sound
for the past year and prior to that for another year in a church choir at Center for Spiritual
Living.

I have found Michael to be dedicated, responsible, and possessing a genuine community
spirit He was a hard worker in our bass section, and a really dedicatedteam player.

1visitedhim recently at the King County Jail to offermy support and I was very
impressed by his maturity, calm and focus regarding his situation. His great concern is
maintaining a relationship with his daughter, andI knowthatbeing out ofjail awaiting
sentencing will allow him to get his affairs in orderprior to beginninghis sentence and
help prepare his child for the coming separation.

Upon his release, I will happily welcome himback to the choir andthe spiritual
encouragement our 40 singers shareis available to support him in getting his lifeonthe
right track. Choirs are reallylike family, andtheweekly rehearsals and monthly
performances are a greatexcuse to connect people and helpthemthrough the struggles of
life, something we do all the time.

Thank youfor your thoughtful consideration ofthis letter inyour'deliberations about
Michael's future.

Sincerely,

(Sent without signature to avoid delay)

Eric O'del



Montreal, 04 March 2011

TO: The Honorable Judge Palmer Robinson

FROM: Sybil Murray-Denis'(Nee Sybil F. Murray)

BRIEF BIO: Born in Kingstree, South Carolina on 29 January 1937. Married
Jean-Iimile Denis in Chicago in 1966; moved to Quebec City with him
that same year and, in 1967, there gave birth to our daughter, Emmanuelle.
Living as a paraplegic since ah automobile acoident in 1974. Residing at
6254 Monkland since 1975. Still actively employed as an independent
translator.

RE: In support of optimal corrective sentencing for Michael Mockovak

Your Honor:

Michael's mother—Carol Mockovak (nee Vikre)—and 1 met and became friends at St.
Catherine's College in St Paul Minnesota. I was present at her marriage to Michael's
father, Milan Mockovak. And I was honored and gladly accepted when asked to be the
godrnother of the couple's'first born, Michael.

Though 1 am Michael's godmother and so have known him since his childhood, my contacts
with him as an adulthave been mtermittent, except fox his time at Yale, when hevisited me
:quite often here in Montreal.

I received a call from Michael at Christmastide 2008 when 1was in hospital awaiting plastic
surgery to close a deep paraplegic ulcer. He poured out his heart to me ("grain and chaff
together") about what he was going through, Based on what I heard, I can say that he was
deeply wounded and distraught and I detected in his reactions the.traits of vulnerability,
trusting naivete, and perplexity that I had sensed in him on other occasions when he was
under stress and confided in me. What turmoil he was in!

Naturally, I am heartbroken and still somewhat stunned that his turmoil has resulted in the .
need to write you this letter. Yet I do firmly believe that in this sad need there is room for a
greater and better hope. — What all spiritual traditions from Zen to Christianity teach, I
know from hard experience: we leam through suffering. So, no matter what the sentencing
outcome, I am wholeheartedly crarmwtted to doing all in my power to help Michael live by
the baptismal promises I made' for him as his godmother.

Respectfully yours,

Sybil Murray-Denis



February 23,ao$it

The Honorable Judge Palmer Robinson:

We are Dr. Thomas and Ms. Shirley Mikel, retired; school administrators

from the Highltne School District just south of Seattle. We are friends of

Michael Mockovak's parents and'haye known Michael for about four years.

We observed how happy he was when he was married, moved into a

beautiful home and then became a father to a baby girl, Marie Claire.

From our observations, Michael was totally dedicated to being a kind and

loving father, even after the marriage failed and he was given joint custody

an$ hadAhts;'daughter on his own. He made every effort to learn good

parenting skills and we often heard from his father, Milan, how Michael

effectively used these skills with her. We know that one of his top priorities
during his parole has been to continue seeing and nurturing his daughter.

Michael's father often shared with us the stress Michael was under

regarding his business and his inability to resolve partnership issues. In

addition, his divorce was extremely painful, especially as it affected his
daughter.

Michael was in our home only a few times but we observed how attentive

and affectionate he was with his father as he came to pick him up or make

arrangements for him to fly back and forth from Minneapolis to Seattle.

Michael's mother, Carol, tells us Michael has become active in a church

closeto his current home where he does volunteer work, and she indicates



he has been getting counseling on a regular basis. We saw how Michael

reached out to his mother and kissed her on the forehead when the jury

read the verdict. It was obvious that he is a compassionate son and is very
concerned for her well being.

Michael's intelligence is obvious. He is a graduate of Yale University Medical

School and is a highly regarded ophthalmologist. It certainly took significant
dedication and effort to accomplish this level of education having come
from rather modest means.

We will write to Michael if he continues to be incarcerated, send him

information and materials that he may need or request and support him in
any way we can. We believe he is a good and decent man and needs to

know that we and others believe in him.

Sincerely,

Dr. Thomas MLkel/?

Ms. Shirley Mikel



March 4, 2011
Judge Palmer Robinson
King County Courthouse
516 3rdAve#E340
Seattle, WA 98104-2389

Dear Judge Robinson,

I am writing on behalf of Dr. Michael Mockovak. I am a medical doctor trained at
University of Washington and I have been practicing medicine inPuget Sound area since
my graduation. I have known Dr. Mockovak since 2003 after meeting him in social
networking. I have found him to be an honest, kind, simple, compassionate, hard-working
and good person with moral integrity. I am very sorry that he has gotten into a terrible
situation. Life isnotalways fair andbad things happen to good people. Dr. Mockovak' was
going through a bad divorce inthe end of2007.1 could sense his distress, bitterness and
depression from an ugly divorce. He was in tears and couldn't sleep for months and
months. Unfortunately he turned to thewrong people for support.

Dr. Michael Mockovak isnot agreedy or evil person. He is a loving father to his daughter.
He has a soft and giving heart and is generous to others. We can see his kindness and
generosity from charity work he has done when he was in practice and when he was out
on bail. He has provided free Lasik care to our veterans and has done volunteer work for
our homeless people and homeless shelters as well as community services. He has also
donated clothes and gloves to keep the less fortunate people warm during cold winter
season. He would give money to the homeless people when he passes them. He has
obeyed all the rules when he was out on bail and was not dangerous to the society and
community but kept contributing and giving to the community and society that may not
know him. I wish the jury had a chance to hear from his family, friends, colleagues,
church, neighbors, divorce lawyer, doctors andtherapists aboutwho he is andWhat he has
gone through. He is a kind and generous person with a soft heart. He was down and
needed helpbut didn't havea chance to getthe help he deserved.

Michael is a very special person. He ha3 shown good human nature: kindness, honesty,
loyalty, integrity and compassion. Twill support him and help him toget through the tough
time. I will pray for God to guard his safety andspirit. I will help him to rebuild his life
when he is released from prison. Hisdaughter needs him. His parents, brothers, sisters and
friends need him. Heis a very talented and dedicated surgeon. He isa giving and generous
person. He has so much to give to our society and community.

Thank you so much for reading this letter.

Sincerely yours,

Michelle Zhong, M.D.
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9/67 Court No.
A-68,153

STATE OF MINNESOTA
County of Hennepin F" 11 F" D
STATE OF MINNESOTA1

1585 DEC -Biaifitiff 5S

-v.- BY , jd _
BRUCE MORTON VIKRE ,C&"a!dH1H1sTRAT0R

Defendant

DISTRICT COURT

FOURTH JUDICIAL DISTRICT

REPORT OF PROBATION OFFICER
AND ORDER TERMINATING
PROBATION SUPERVISION

To the Honorable ALLEN OLEISKY
On the 11th dfl3; n/ July .. 191L.

., one of the Judges of the above-entitled Court:
BRUCE MORTON VIKRE tne

.the crime nf CRIMINALabove-named defendant pleaded guilty to
SEXUAL CONDUCT IN THE FIRST DEGREE ,upon. COMPLAINT FILED BY COUNTY ATTORNEY

of Hennepin County, Afinnesota, on the.
the 11th day of JjilY.
July 10, 1987

16th day o/_May_ ., 19JJL; and thereafter on

And thereafter on

duly stayed by said Court until the 10th dqV 0f July
placed on probation under the supervision of the Probation Office during said stay;

AndI further report that defendant has successfully complied with terms of probation.

., /o77 imposition of sentence was staved to

July 11 19JL, the, imposition of sentence was

, 19 °'. and defendant was

/ therefore report the above facts, and respectfully recommend that active probation supervision be
terminated as of August 19, 1985 with the stay nf imposition ofsentence to remain
in effect until July 10> 1987 or until further order of this Court.

DA TF.nr Noyembety-1,9, 1985

APPROVED BY:_

DAVID N. GAIR, RT SETWrCES SUPERVISOR
ADULT DIVISION

Upon theforegoing report IT IS HEREBY ORDERED thatactive probation supervision be terminated
as of August 19, 1985 with the stay nf imposition 0f sentence to remain in effect
urLtii^ Jj-rty 10» 1987 or untnfurther order ofthis Court.

^y^€C <£jl
MAR#-WttfSETH (x8904) , Probation Officer

DA TFT)- Nfrrember ^ 1985
By The

m^&.
ALLEN OLEfSKY

Judge.



STATE OF MINNESOTA: \l_£0 DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

,-11 r f "•

\i I'--

State ofMinnesota, COMPLApiT-WARRANT FOR
piAttuf,: ..FELONX^OR GROSS MISDEMEANOR

vs. CC-:». AC-MlN.8-'- - /^f<"SL
District Court File"i PflA^ .p
County Attorney FileNo. 77-0997

BRUCE MORTON VIKRE Control No. 77-29Q56Q
Defendant.

COMPLAINT

The Complainant -being duly sworn, makes complaint to the Court and states that there is probable
cause to believe that the Defendantdid commit the offense of (SEE BELOW)
in violation of the Minnesota Statutes, 1974, (SEE BELOW) '
Maximum Sentence (SEE BELOW) The Complainant states that the
following facts establish probable cause:

Your complainant, Tom Grega, is a Detective with the Hennepin County
Sheriff's Office, and in that capacity has investigated the facts and
circumstances of this matter by interviewing witnesses, victims, and
the defendant, whose statements are attached hereto and hereby
incorporated, and whose statements and representations he believes
to be true and accurate to the best of his information and belief.

Complainant has learned that defendant named herein, DOB 11-14-40,
has four nephews. Two of these nephews, Neil Matthew Mockovak,
DOB 10-3-64, and Eric Francis Mockovak, DOB 7-26-62, engaged in anal
and oral sodomy with defendant named herein. Complainant has learned
from victim Neil that on and between June 1, 1975 and August 30, 1975,
defendant herein, on numerous occasions, did put his, defendant's,
penis into-Neil's mouth and anus, and on numerous occasions had Neil
do the same to him, defendant. At the time of these acts, Neil was
10 years old, which age.was known to defendant, according to defendant's
own statements. On and between June 1, 1975 and July 26, 1975, defendant
did place Eric's penis in his mouth and put his penis in Eric's anus
on numerous occasions, according to both Eric and defendant. At the
time of these incidents, Eric was 12 years old, which age was known
to defendant, according to defendant's statements. Complainant"has
also learned from defendant that all of the foregoing incidents did
in fact occur.

OFFENSE

COUNT I: CRIMINAL SEXUAL CONDUCT IN THE FIRST DEGREE
(M.S. 1976, S609.342[a])
PENALTY; 0-20 years

That on and between June 1, 1975 and August 30, 1975, within the

corporate limits of the County of Hennepin, State of Minnesota,

BRUCE MORTON VIKRE, whose date of birth is November 14, 1940,

then and there being, did wilfully, unlawfully, wrongfully, knowingly

and feloniously have sexual contact with a male, one Neil Matthew

Mockovak, whose date of birth is November 3, 1964, and whose age was

at that time 10; Bruce Morton Vikre then being more than 36 months

older than Neil Matthew Mockovak.

CONTINUED ON THE NEXT PAGE ....

=2S74 (S-76)
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COUNT Si: CRIMINAL jlSEX^IAL CONDUCT^ IN S?HE FIRST DEGREE

~ : gv PENAXTYi: !' 0^0 years'^ |! ^ g

' "• !< 2 § «.! [I S « ro

'' '' * - C ji

!! --'
That cQ and!bgtwlen JbAe 1, ISli and JifiJ 26, 1975.; withirt;the! „; ^
i ^Z ; !: 'S j' / ' ! !! ' *' i i 15 *, ! « 5
corporate limits-of tfe Country of'Hennepin, State of Minnesota1, = -~

BRUCE MORTON VIKRE, whose date of birth is November 14, 1940,

i^heK, a*3 the~re Being, jiid wilfjilly, unlawfully, wrongfully, knowingly

-a^cSelJaniiSus^yahave sexual contact with a male, one Eric Francis

StocEbvak, tohossgdate of birth'is July 26, 1962, and whose age at
^ ; .-• IS 2 ! \& •

'jfehafc? time feT2; Bruce Morton Vikre then being more than 36 months
s^ 1—( ! . 2 >. i« >• J
Slder tharFSeil§MattheV Mockovak.

>. 2

ef.

a.Y.oiu isvc/ejoiva ',13s pss:.i Sja6u peiois fjje [^nuS (XK*Kl :-•'• fps lojioAipi «.!ru*ijK-:

laani.'.'S OU.:rsl fl'!2

VK;i!u£ OU!us- K!-1-'1-

J.!JP C""-'-';-i!riaf-iV,!n-'-su," wsb a/voxi! fo- ?nper.c.rpsq ps;pc<.- w:g isi.isq sX -ys .Tt>:j.?'»Ku6Cj sfrrpci.-ysn

V«if rai e-i g-jif: jr-J"^^ :

^TlaMSFOl '̂-'CWIaplainant requests that said Defendant, subject to bail or conditions of release
O'&ere applicable^ to pn qesrjr .v.ifj.i jrc.-xir.qi.'rS ro ia4v.-
*:!:i ;!(13ibe arrested.or:that atherlj.wfulrsteps.fbe takentoiobtain D.efendanl'sappearaiice in;cQurt;or'qi..;-:
fjirn.t(2\ he detainedKitalready inipustodyjqSmc^^fjlr^rjraoaeedjngsy c"'-";'-» wip^'t m;ysc-Msr.lv a«.';v?.'
:and.that;said;Defendanta)iheniisebe:dealt srith;accqrdiiig:to^awor:'g;/[ fac.a; !.'r>.\ r-'i/.r..- ^-s ly^s-i-w

:'OA'' i.•KiJBLOxi'E' ."-' (V'; usvif- o; :pc- gr?w c/. jMjijuKioi^r K^.ft!.>.« i>!.c;i:^«.5?7r!^3-;io.\fc-ijg-'j6^
LO:.!,: '• !"•' •"''MUOt tp6ipo/wi-0f?7W6C[c:o<,nirV ox sru;-.Complainante ^

/ V. Siputuie ofitioilivMuu.
Being duly authorized to prosecute the of^ensejcharged, Ihereby a] pro* this CjimplaW.

suns iij /•;••;:>'.{- 01 qstscfiOH' i\ sp.>3sqA. ti; cnwoqV bs;j«.ug irrtrpw it

KC2373B (8-75) JiiMDlMC OK IffORVSrE CVTiSB



sr..~313a {?-_?-

FINDING OF PROBABLE CAUSE

£Sj?Otte^^S^&TTP,^a5! affidavi^0,:iu?Plfiln^^WPrA.testimony, I, the

B.-CS q.<7>. M.-poKSsq tc nioascnie ;P& 0^SAHRANTtj , pBifipj .^^ m? C '̂is™?- ''

•££?£^*^P.Ptebend^v^fcaras^^aout.delaySandj.brought promptly before the abovelmed
Court, fcf.« session^andvifaiqt bef^^^ge.wJudicia^fficeE^saeh Court without unnecessary deby
Offi^f^'T^f^ WW-**« the:arreSbp*as saqr^thereaftefcas^uch WjSS
Qfficer:«&jBailable)tobedealtwithacccTdingtoIaw. 8'

CTo7SffiSns°<^efea^?!"'j;nJ;' '•srfrKi8<* ty-'t isjcs jjSTSiicrsvr 8«p3e.-;/ {.•; par; oi r-ouqirioi.-: o; lSjso^
Amount ofBail: $3,000

This Complaint-Warrant was sworn to, subscribed'before, and issued by the undersigned authorized
Issuing Officer this. 11th Hay nf May 1977

fsfuiiVofficer Signature
Print Name :«~m. •• ...

Title "ft *

Sworn testimony has been given before the Issuing Officer by the following witnesses:
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Ilrnur|<>'< C'ounly Sh'-rifl's Drparlnu-nj

FOLLOW-UP REPORT • ' Case No.

e of Compla.i riant-

Addre s s •

Offense '. •. : : : : ; Date

•'i-oCfce

This l-s a follow-up report dictated by Detective. Thomas Grega on 05/10/77.
Steno Carolyn A. Latour typing.on 05/11/77 at 0750 hours.

On 05/09/77, .'th is Detective and Detective Archie Sonenstah'l met Detective Ron
Harrington at the Brooklyn Park City Hall, Detective Harrington stated that •
a social; worker, Peg darbarini, for Unity Hospital had informed him of
poss Ib1e' cri mi'na I sexual in isconduc.t 'by. Bruce Vikre with his nephews, the
sons-.of ••Carol- and Milan Mackovak, 7908 North Mississippi Lane, Brooklyn .
P.ark. He stated- he had talked with Mrs. Carol Mockovak"and her son, Paul , .
age 17. . He' learned that Bruce-Vikr.e had sexual relations w-i tn- ?au: and
possibly the two younger brothers, Neil and Eric. The sexual activity took
place in Excelsior, Minnesota, so the Hennepin County Sheriff's Do.partnr.ent was
contacted .•

•Neil Mockovak was present- at Brooklyn Park Police Department vvi was inter--,
viewed by th is .Detect ive and Detective ScncnstahI and -i stetei=iont was.
obtained..

ell stated that' he and his brother, Eric, resided in- Evanston , Illinois, in'
1975., During the summer shool break, thuy edir,« to. M innesota .--ind. sxayed with

'thai r- Grandmother Edith Vlkro and their Uncle Bruce Vikre.at b23 Excelsior
Boulevard,. Excelsior, Minneosta. Shortly after they arrived' in Minnesota .
during the. latter part of June, he started having sexual relations 'wfth.his-
Uncle Bruce.. He would sleep with his Uncle Bruce and their soxjni activity
started with each playing w:ith- each others penis. It progressed To each
performing' oral- sex upon each other and -sacn having anal sex with the other.
He stated he had oral and anal sex' with his Uncle Bruce several times, almost
every night from.the latter part-of June all of July and part of August in
1975'. All thes.e acts occurred at Bruce's residence in -Exce Isi or,. -Minnesota..
He, further, stated that his older brother, Eric, vyas-present on many of the
occasions' and could recall o.ne occasi'on when all three were •invo Ived in ;..
sexual act at .the. same time. He stated he was performing aria I intercourse
on Bruce while Bruce was performing oral, sex on his' brother, Er.ic. He
stated that his Uncle Bruce knew how old he and his brother Eric v.'ore when

this sexualy activity took place. •'•'•.

On-05/09/77 at. app rox imateIy 1:30 a.m.'-, this Detective and.-Detect ive Sonenstah'l
proceeded to Crystal Marine, '5712 Lakeland Avenue North, the place of-
employment of Bruce Vikre. Mr.. Vikre w-as-placed under arrest by Detective
Archie Sonenstah I for Probable Cause Criminal Sexual Conduct. He was read
his const itut iona I. rights per-Miranda by Detective Sonenstahl. He stated
he'understood these rights.and wanted- to get. this problem resolved. . He wns. .
then transported to the Hennepin County Courthouse, Criminal Divj.sion, Ro.vn •
8, where He. again was read h.i s rights per Miranda and consented ic. give a. .n£\
iritten statement. / y> ^

Mr. Bruce Mortoa V.ikre, DOB 11/14/40, 823 Excelsior Boulevard', Excels.lor, sts'h
that his first sexual activity with his nephew-s s-tartad w ith P-WI -ips roxi -

• _ ' DEPUTy'S SIGNATURE, DIVISION,.ANC BADGE NUMBe =

HC 6197. (6-74)



H»niu'ni« ConnIy MicriCf'si lli-iinrlii'.'-

FOLLOW-UP REPORT- • Cose No.'- 11~( "036°

i« of Cbmplainont

Address

Offense ; •- — = • „— Date

Page two •' ' ' . ' - '• -

mately five.years ago.. Paul is now 17 years of -age.. He stated' it-started
when P-aul was approximately 11 years old. TFie sexual inti maci es- began ..when '
they would sleep, together and involved playing with each others penis. in '••
.approximate ly.'1972/ at his residence in -ExceIsior,.they started masturbating
'each other and. at' that time, Bruce performed oral intercourse .w ith Paul.
Paul was .approximately 13 years old at the time. Sexual activ.i ty wjth' Pan i
.which included orgl Intercourse 'and anal intercourse performed on and by
.flru.ce lasted until the Spring of 1976. After return ihg .from-a ski trip' in'"'
Lut.sen, Minnesota, Paul spent the night at Bru.ces home in- Exce Is ior. This was
In the Spring of 1975 according to Bruce. Bruce stated'he be'gged Paul .to' have
sexual relations with him.- Paul did have sexual intercourse with Bruce that
night which- included ana I' and oral' intercourse performed by each upon the
other. This was the Iast 'homosexua I contact Sruce had with Psui.

Bruce then stated he became sexually Involved with .Neil in t:.o ...: uttinar of 19/5.
Neil was approximately 10 years old' at the !••'•!:.?.. Bruce sf.-st-.-d That through '
+he Summer of 1975. at his residence in Excelsior, Minnescr;;, r-o :.-:i .:• ••» \ era1
Occasions, had sexual relations with Neil which included :>rei er.c o;;.oi
intercourse performed by each upon the. other. This lasted all summer. H--
stated Eric was present on many occasions but.could not recall
.sexual condcut with -Eric, then age 12, other than•mastrubating each other. •
He stated there was'probably more activity but could not recall any'..spec ific sex;
activfty with' Eric. ' . ' •

Bruce also stated he had sexual act ivity w[.th Mike Mockovak. This started
when Michael- was approximately. 15 years-old and cont inued 'uni i! N'i chae I'" was
approximately 16 years old. Michael now is approximately 19 years old.
This sexual activity I'ncl uded masturbat ion, each upon the other, but never
progressed any further.. This occurred.in Canada while on: a fishing trio
with Paul and Michael and then two or three tim'es after that at his home in
Ex'c e Is io r'.-•'..• '

Bruce' VI kr'e stated he felt h'e was a homosexual, at first bi sex.i.e. I L^ i now
comp Iete Iy homosexua I. He has sought consul ing from a psycho Io'- ist, Dr.
Sigurd Hoppe from the Minnetonka' Menta I Health Center. He has discontinued
this consul ing.- He stated that •ind ire.ct Iy. he informed Mr. Hoppo of his
sexual activity with his nephews, but did not state spec Iti'ca l-l y that ho was
having homosexual sexual intercourse with them.- He also informed Mr.- Hoppe.
of-the approximate- ages of the children. -''

On 05/09/77 at approximately 7.p.m., Detective Richard Good pFOceede.i to the'
Mockovak residence-, .7908 Mississippi La-ne, Brooklyn Park. With the permission
of 'Mr:, and Mrs. .Mockovak, Detective Good interviewed Paul and Eric; and
btained wr it.ten. statements from them. Paul, D03 07/22/59 / stated, that his
/exua I invo'l vement with his Uncle Bruce began, during his fre sh man"- year in
high school, through the Summer of 1974, and. continuing to the Spring of 197:;.

OEPUTY-S SIGNATURE, DIVISION, AN O BADGE NL'M SJSF

HC6I97 16-74!



Ii'niirpin Cnunh- SliiTiffs l)i-|i:irlmi'ni

FOLLOW-UP.REPOR'.- . rne 'w„ ' 77" "0560Case No.

e of Complainant

Address.

Offense ' • • Dore.

Pa g e T.h re e ' "•/.-'

This activity mostly took place at 823 ExcelsJ'or Boulevard in Excelsior. I,f
started by each pIay ing with the other's penis and progressed to where each
would perform oral and.anal intercourse with the other. This' happened, on
several occasions. He stated the last time he had sexual contact 'with his .:.
Uncle Br.uce was '.after, a ski trip to Lutsen, Minnesota, and at 823. Exce Isior
Boulevard.' This occurred In.the Spring of 1976. He stated that B.ru:ce furnish'*
him.with hard liquor and marijuana and.he became intoxicated.. That ...venir.g-
Bruce performed oral intercourse on him and masturbated- hIm.•

Eric Mockovak stated that.he had sexual relations with his Uncle Bruce'starti nc
approximately threeye-ars ago while staying at hi-s grandmother's home' in
Excelsior. He. and his -brother) Neil,' came to Minnesota for the summer v-.-.<.3 •ic'r
(1975). While sleeping with his UncIe Bruce, Bruce played with his penis
an-d performed oral -intercourse with.him. They would masturbate each, other.
Through the summer, th'i s activity continued, and included each performing
anal intercourse upon the other. On .several occasions, Neil would be ,'f'n .-bed

th them and do the same things that- they did. The last time ha had -sexual
jntact w'i th Bruce was .the summer of 1976 while staying at 823. Exce Isfor

Boufevard., At .that time/ they master-bated, had- ora I and anal sexual, i'rrter-
courae, each upon-the other.

Mrs. Gaubay from the Welfare's Child Protection Agehcy was notified- by .
Detective Sonenstah I at' 4: 15. p.m. on 05/09/77'.

TG/fcal
05/11/77,

• DEPUTY'S SIGNATURE, Oivisio «. AND BADGE NUMBEf

' H-C. 1 I "7 (K.-7/H •



statement, of Mr. Bruce Morton Vikre talon at 2:45 p.m.-, May 9, 1977 in Room
1of.the Hennepin County Sheriff •s' .Department, Minneapolis', Minnesota
.aestioned by Detective Archie Sonenstahl and in the presence of Dete^tiv*
Tom Grega. Steno Carolyn A. Latour typing. '•

Q. Whiat is your full name and date of birth?
A. Bruce -Morton Vikre, November 1*1, 19*10. .. ..".*'•-
Q. • What, is your home ••• address and phone number?
A..- '823 Excelsior Boulevard, Excelsior, MN, is-.where I did live but I now

live .at 53 something at the Brookdale Ten Apartment Buildings, apartment
building 33Q5, apartment 110. No telephone number.

Q. . Mr.'Vikre this .afternoon you were arrested at your qj'lace of employment
.' in. Crystal Minnesota for the charge of probable cause 'sexual conduct.

You were advised of your rights via the Miranda warning by this' •
. Detective which you stated you understood and would taik to us'. In

the. conversation t.hatfollowed you admitted your sexual involvement
with your three nephews, faul', Eric, and Neil Mockovak. It is our
intent .at .this' time to obtain a written statement from you relative to
this matter.Is"ityour intent to give such a statement?• ' •

A. Yes, I intend to cooperate.
Q.'. Prior to the taking of this statement, I will again advise you of yo.. •

rights via the Miranda warning which are as follows: you have' the rl^ht
to remain silent, anything you say wili be used in court as evidence
against .you, you have- the right to an attorney and have ono present, no.-:
or at anytime during questioning, if-you cannot -afford an attorney,
one will be appointed for you without, charge. Do you understand these. •
rights?
Yes. ' • . .

. Is it- still your intent to give 'such a statement? ... •
A. Yes.

Q. Mr. Vikre, which, one of your nephews-did you first become sexually
involved with? '•

A. Paul'. . . '. - '. .
Q. • How old is Paul? '

A. Approximately 18 now.
Q. When-did you first become sexually involved with- Paul? .
A. I woud estimate maybe five to six years ago-..
Q. Where did. this occur? '.'..''•
A. It starte.d in a.place they lived in Madison,•Wisconsin, I'would guess

that is where it started.
Q.' Would you describe, in your own words, what has taken, place between

.you and Paul.sexually'in the last approximately six years?
A. When the families first, started seeing a lot of each other, don't

didn't know at that time, but'since I. wont to see S'iggje M ^:-;pc.- yhd'-analyst
for-Minnet'onka Mental Health Center, Minnetonka, Hennepin. Count.v;, I
understood alot about what had happened and why it happened. -T'ik; bar;if.
relationship was Paul's father, Milan, told me once that Paul-.way all
oyer me like a blanket.!' At the time, I didn't really •understand
why, there was more than one .kid, why he should single, why that
'one sh.oud single me out that strongly. I never'ever really aski--<; him
for sure- but he mentioned a couple of ;times, Paul said- once thuu-
you're. a homo and coming from anybody else it would have been
different but coming from him, it was okay because he didn't much'car-;'.-. •''
So the' original 'relationship was always experiencing this sexual experienc;
with me. Paul was about 11 or 12 at the time and he was' experience. •
very minor at the beginning sexual relationships with me. When C wouLI
be staying at my sisters or they would be staying up ho re, -he wo:! Id- alway
manage to be on my lap or. next to me or-with me or sleeping -ir. b<.-Hl with

•neat night. fy,MV,..



_<--atement- of. Mr. Bruce Morton Vikre tal'^non May 9, 1977 Page Two.

...• (Con't). '.•'.'•
• At the beginning., he would just sort of crawl up next'to you arid •

sleep -as time progressed, the sexual intimacies connections became
more- invoved. He was growing up and he liked it.

Q. :What did he like? .';.." .'
A. Contact, playing with each other. One time when we were in. Wisconsin

i-n-''De.erfield, Wisconsin, I was going- to take a bath and he. just come •'
'marching in there and jumped in there with me, jumped in' the bathtub
•with ;me.- .,-.•.-

.Q. .What happened .in the bathtub?
A. Just felt each other'.s private parts.
Q. Then what happened?
A'. Next, I would say -was in Excelsior in about 1972, the third floor or the'..

' attic of the house is partially finished off and when my sister, cam.'
up, they would stay there. -There's an old hideabed type up there. I
couldn't remember but we both went, ended up in the same bed. Guess
that's when, it really started to get bad. We were playing with each
other, jacking off each other, masturbating and Paul wanted me to .give
him oral sex, wanted me to give him a.blow job without'saying- it. :And
I "did it and I liked it and I would guess so. did he for awhile..and
that was the end Of that incident.

Q. Approximately how old was Paul at the time?
A. I was say more close to 13ish.
Q. What happened next? . • ' •• ,

It got worst and it just kept continuing, every time we would oe-together
it would be a little more involved. •.•• • '

«. What; are some -of the things you have done with Paul at your mother's
.- home in Excelsior in the last three years? • . '

A. During the last year that we were together doing stuff,•skiing-trips,
hunting, stuff Like that, rather than try and sort it out, j:.;st •'• the whole-
thing, when we were around together,. Paul he loved me all. right, there's
no question, about that, he was also making a transition that I never-made
totally when I'was his age and he would go along with I wanted, I'm.
not positive about this but I think because the kid really die: love me
I'd beg him to get in bed with'me'and I've never done this z kind, of stuf

'we did or never felt that- way about anyone the way we did even though
I.have had other sexual experiences and contacts. . I am in- love with
him.

Q. When is the most recent time you have had sex with Paul; •
A.- That would be the skiing trip, not this spring but-the'spring before, -

a year and a half ago, the first week in April, the second week,
we were up north on a skiing trip at Luthson, we had come bac< from there
to the house-and I told him that I was going to go back to work-so. •
Paul was going to fly home from there to Chicago and the last homosexual
-contact I had with Paul was the night before he flew home. 'I'in-a way I

.. forced him and in a way I didn'.t. I begged him for it, .completely.
Q. ' What: sex acts took place? . - •:
A. -I gave him blow jobs, he "would he would almost give me one -but he would
' ' always stoo before I had an ejaculation, it was a halfways blow job.

There was anal intercourse, both directions. He'was very capable
'of starting something, but'the last couple of years he didn't really
particularly wanted to^' he. just would. •<:'.

4. When, was the last sexual act you'had with Paul in Excelsior.-
'A.-. In April of 19.75,' the one I. just .told you about, just before he flew

home from the ski trip. •' r ... 0-
Q. -Which one of your neph.es did you next become-sexually invovled v::itn?:
A. That what have been Hiel, it' was- like the kid was waitiri.g^n_liry^y /J
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-atement of Mr.. Bruce Morton Vikre taken on-May 9, 1977 Page. Four

w. What type of sex acts did you have with Niel?
A. Masturbating each other,"I gave Niel a blow job but I don't remember -

-. the other, way-, I had rectal intercourse vrith him several t.-v.-.es and. he '
had rectal intercourse with me, an attempt at it. . -;-•-..'

Q. What type of sex acts, did you have w'ith-Eric?
A. As' far -as I can. remember, mostly masturbating each other.
Q. And these acts occurred at your home inExcelsior in the summer of 1975,

is this.-correct?

A. Yes. -..'""
Q. Have you ever had any other sexual relationships with any of'your other

nephews? '-•'••
'A. Michael, there was just masturbation.
Q. How .old is Michael?'
A. Right now,. I. would guess., about 19-
Q. When did this occur?
A. It had had to be three years ago this coming summer, me and Kike and

Paul went to Canvada for fishing. .
Q. Did this ever occur at yourhome/in Excelsior with Mike?
A. Yes, I would say maybe two other times and again it was just straight

masturbatio-n, nothing else-.
Q. - When did this occur? .
A. Before the fishing trip, when they came up for the holidays and .1 went

down there.

Q. How old was Mike at the time?
That would be maybe sixteen when.the last incident occurred and maybe
thirteen when it started.

Wi Are you-familiar and have you. been familiar with the. ages- of your .
nephews at the time these acts occurred?•

A. Yes, I .knew how old they basically were.
Q. How are they related to you? -; .
A. They are my sister's children.
Q. How did you get these boys to commit these homosexual acts with you'
A. I didn't twist there arm or drag'them off, it just happened. •
Q." Are you a homosexual?
A. Yes, I :would say yes now, at the time, at the end especially, I considered

myself bisexual now I really feel that it's gone all the way oyer to
the homosexual .side. • . .

Q. .When'you x consulted, with Dr. Hoppe, did you tell him of these r.omosexual
acts'with these children? .

A.' I never told anybody what all we said here, fragments, bits and pieces
• of information, he knew enough, that I had homosexual, and had other

contacts.
Q. When did you see Dr- Hoppe?
A. Prolaably two or three months after, the ski trip with Paul, that-was

the first, time ,I saw him.
Q. .Why did you go'see Dr. Hoppe? ,,.
A. At the'time, I was getting a lot of phone calls.from Paul ana his -

girlfriend who had been told by Paul .about the realtionship that we
were having. I was tried to think that Paul' was' just doing what, his
girlfriend demanded he did and they were pushing me to the.limits, I
wouldn't sleep for'four or five days, and then they called me one day

V- and said that there was' somekind of program where we could go and get-
some' help, but. they needed some money for-it and they had some, complitatec

V system where I'was suppose to send them some.'nontra.ceable money, but'..
V I said no, I wouldn't do that', but I did send them the $60- they /.'anted '

and the phone calls keep up, they had learned how to reverse charge- calls .
and they would call me at work' and charge the calls to my house. The calls
i.~r,4- ~™,->-i «> ran^ t haH wnml-onH* mVipv>pT mpitI'.. home and .T alrnoFt 1 1f.^ra.1 "! V ,

. o

t



Statement of-Mr. Bruce Morton Vikre tal -m on May 9, i977 Page Five

... '(Con't)
-stayed in the middle of the living room floor. And, they would-
call me at home sometimes in the middle of night until I turned the
volume down on the phone till I couldn't hear-it'when I was sleeping..
.They had called one day "and said that they had talked to Susie's mother-
Sue is.. Paul's girlfriend, and she was going'to check with some friends',-* '.
and get an analyst that I was suppose, to go to and I thought of.
•a lot of things to do but an analyst has ••never ever crossed my mind,
but. they had a .system set up that in about a week or so the 'person
was suppose, to get ahold' of me and Paul-felt' that it was going to .'.
be very expensive.- In other words, they were just bothering me- and
harrassing me,, trying to get me to commit suicide, that's what they
were.doing, I can't blame them for doing it, but that's what they
were doing. 'Paul's "girlfriend, I think she was making Paul do it to,
•they had'a-regular' system, it .would always be Paul ;making the call
and then"he would break up and then Paul's girlfriend Would get on the
phone and she is as cold as ice arid her I couldn't handle at.ail at that

• time. He.did not want me to tell his folks.
Q. Did you tell Dr. Hoppe that you were having sexual relationship

with your young nephew?
A. You mean N.iel, I would say the way I phrased it he would assume' sometriir.g

was going on but not the way- we talked about here. He knew my. feelings ,
"but not without a great amount of detail.

Q. - Did you specifically tell him that you were having sexua.l relationship
. with.someone, under the age of 16?

No, I didn't, specifically tell him that I was having sexual relationship
but I"indicated that I was having sexual intercourse with'him.

Q. •Did Dr. Hoppe know how old Niel was?
A. Yes, basically, generally,- he knew the general age of all of them.
Q.- Mr. Vikre,, is this a true and correct statement .given by you without any

promisp'or threat on our part? ' : '
A. ' Yes. " ' ' •
Q. After you have had an opportunity to read this five page statement .

and you find it to be true and correct as given, are you will inn; to.
sign-it?

A. Yes, I'll sign it.
Q. Is there anything you wish to add or subtract from this, statement?
A. Just the fact that I would like-to get help with my problem and' the

' ' violence'that is inside my family is just unreal and if it keeps up
soneaies- liable to get hurt.. ' .

ILj/la^C^fflcnf^ 0<£lzC*dL
/

-Witnessed by: '.•'-. y.j ]•' -/•!-.//. /".'

SWCL^* : \ ' _L_ " y"'~ " '' h'' "• /••/:•--,. ..- / . • [/ !'•

y
I hereby certify that I have received a true, full, and exact copy, of the

oregoing statement consisting of five (5) typewritten pages.

<?/. CJct/st-rf?
Bruce Morton Vikre

.A A/is



-this is a statement of Neil.' ' tthew Mockovak nvcn with the r-nnission^f his parents
• Carol and Milen Mockovak in .ne presence of V-.it. Tom Grew.-' jestioned-by Det. .Archie
• Sonenstahl at the Brooklyn Park .Police Static at 11:15 AM, May 9, T977. Typing by

'.uth Fleming.

:V' What, is .your-full name?
•\. Neil Matthew Mockovak. . •

0. What is your DOB? : -••'-•
\. Oct. 3,-1964. ' . • '

='). What is your home address? And phone?
>\. 7908. Mississippi. Lane, 560-8436.

i; What school do you attend? '• .
•'v. Monroe Elementary. • •

1 Neil this morning we were requested, by Det. Harrington to meet with you.regarding an
"'•'• investigation of sexual-assault that occurred in- Excelsior in 1975. We have discuss*

this sexual assault with you wherein you stated you were sexually abused by your Unci-;
.Bruce Vikre. It is our intent at this time to obtain a written statement; Is it your

• intent to give such a statement?

1. Where were'you living in T975?
\ Evanston,-Illinois..

)- When did you come, to Minnesota?
Sometime in' June.

:. Why did you come to Minnesota?
\. To visit my grandmother, Edith Vikre, and my Uncle Bruce.

i. Did you come, alone? -.
\. No, I came with my brother, Eric.

!. How old is Eric?
.. He is 2 years older than I.

When you.came-to- Minnesota and stayed with your grandmother and your Uncle Bruce, where did
they live?

\. 823 Excelsior Blvd.', Excelsior.. . '

"i

). When .you arrived in Minnesota and while you ware staying in-Excelsior, did someone get sexual
with you?

.'t. Yes,, my Uncle Bruce..

].. How sooti after you arrived did.your Uncle Bruce begin to get-sexual with you?
'. A few days, . .. '

}.' What did he do.
v.- He started by play.ing around, with my penisand then he had me play with his penis. . Then ne .

made me give.him a .blow job and then he-gave me-a blow job.

Did your Uncle insert his penis in your mouth?
Yes. '-. '

. Did you insert your penis into your Uncle's, mouth?
•\.' Yes.' .-•'•'..



• Page 2vof statement taken f/' '. Neil Matthew f'-kovak, {

Why? • •:'..'
He put it there. •

-1. Did-your Uncle Bruce insect his penis into any other part of your body?
•\. Yes.

0. What portion of yourbody?
A. My butt. •' " . .

•1. Didhe'get inside of your butt?
^.• Yes. "

1. Did he use any type of-lubria^cant?
A. Yes, it was some greasy stuff - I think it was cocoa butter.•

1. Did your Uncle Bruce have you insert your' penis inside his butt?
A. Yes.

1. D-id you use a lubricant?
A. Yes, he put it on my penis.

q. Approximately how many times did-he play with your penis?
*\. Several. .

n. Approximately how.many times did he have you playwithhis penis?
A. Several.

Did- you play with eachother's penis' at the same time?
a. Yes, most of the time.

:). Approximately how many times did he give you a blow job?
A.. Several.

0. Approximately-how many times-did he have you give him a.blow job?
A. Several.'.-,' •

0. Were you giving each other blow jobs at the same time?
<\. Yes, most of the time. •

q. Approximately how many times did your Uncle'Bruce put his penis inside of your buf:?
•A. . Several.

Q. Approximately how many times did you put your penis inside his butt?
A. Several'.

0. Where did these acts take place?
A. In hi.s bedroom, at the house on Excelsior.

Q. Whose idea was it?
A; His. •

Q-. How long did you stay in Minnesota during the summer, of 1975? • :
Most of the-summer.

"rj."' Did these acts continue all summer while you were staying here?
' A. Yes. •



agj • ,- .". Page 3of statement .jken from Neil Matth-* Mockovak '
•"••'"•? ' '••'-.

Q.- To your knowledge did your Unci? RM,rD An +hi-,~~ n,-i x. • ' '.with anyone, else?. y ' 3rUCe d° th,-'!gs llke these that you have just told us ab
j A. Yes, with my brother Eric. '.

R A ?^cdc yow.meaD aT1 3of ^u were doing it at" the same time'
1 ;• g 5ra^*5£> Si^tSLC^Si^ •fh- -—|j; *rf t^e, sexual, acts just between you and-Bruw Snd BHc? ^- Sln' •

H a! yHB™Ce P^sent.and involved in each one of the sexual acts? -

AV UnVVSLeVer beeH SeXUal with y°ur brot^r when Bruce was not there?A- ' b,0othIo.rauf Wt^mW. "™. Wbrother even when B?uce was'there, but he was sexual- *
a! BrucMdSa W3S H t0 haVe -1'1 th1s sexua1 ^tivity?

>. Q. Did .he force you? . ••
.» A. No, he just- started.'it.and then it kept 'going.- '

d'-Si-

§ '). How old were.you at the time?"
» I u,

1 '<!' ?0!V?ld uas y°ur Mother Eric at.the time? 'I ^- I think he was 12. ,

; i. How old is your Uncle Bruce? • • '-
'•. Somewhere in.his-30's.

0. Is he married?
•'•:. No.

1: How -long.'were you .here in the summer of 1-975?A. . The- latter part of June, July, and possibly part of ^^
Q. How often would these sex acts occur?
'». Just about every night.

''•• Pro^,fJSorhllllZn o'K' S™*SW™ent ?1V™ by y0U °f Wr °W" fr- »<» ^tany
A. Yes. ''.-'.' ' . •••''.''

WITNESS

WITNESS Ihave received acopy of this 3-page'statement.
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The abovevoluntary statement is true and correct to the best of my knowledge.

WITNESS WITNESS QAQGE,N0.
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The above voluntary statement is true and correct to the best of my knowledge.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON,

Plaintiff,

v.

MICHAEL MOCKOVAK,

Defendant.

No. 09-1-07237-6 SEA

DISCLOSURE OF EXPERT
OPINION - DR. JON R. CONTE

I am a Professor at the School of Social Work at the University of Washington, Seattle, WA and
have been a member of that faculty since 1990. I teach courses on social work practice and
clinical social work (psychotherapy). Between 1979 and 1990,1was on the faculties of the
University of Illinois at Chicago andthe University of Chicago, whereI taught similar courses. I
am the author of approximately fifty scientific and academic publications in peer-reviewed
journals or book chapters andI serve as editor or scientific reviewer foranumber ofjournals
including the Journal of the American Medical Association; the Journal ofInterpersonal
Violence; Trauma, Violence, andAbuse: A Review Journal; and Child Abuse And Neglect: The
International Journal. I also conduct forensic evaluations of victims of sexual assault in a part-
time private practice. I have evaluated thousands of victims over the past three decades. I have
testifiedover ninety times in nine states and Canada as an expert witness on child abuseor
psychological trauma.

I have been asked to summarize my opinion as to the harms and impacts associated with
childhood sex abuse.

There is simplyno questionthat knowledge about the harmful impactof sexualassault has
expanded greatly since the late 1890s when Freud first suggested that sexual useof children was
associated withmentalhealthproblems in adults. While it is true that the decades from Freud's
original discovery until modern times hadrelatively little research on sexual assault, since the
late 1970s there has been an explosion of research. As this disclosure is beingprepared there are
literally thousands of research andother reports on the impact of sexual assault.
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In general, several observations are important aboutthis largebody of research. First, no single
studystands alone. Methodological issues, including weaknesses that limitgeneralizability, are
common in science. No matter how powerful the methodology or famous the researcher,new
findings from innovative studies with new samplesor differentmeasuresmay raise doubtor add
power to the previous studies. Knowledge, especially knowledge about complex subjects, is
based on findings over time from different studiesusing differentmethodologies including
different measures and samples.

One of the problems reflected in this large body ofresearch is that differentdefinitions of sexual
assault have been used. Unless the distinction in definition is important I am going to use the
term sexual assault to refer to any unwanted, forced, tricked, or manipulated sexual contact
between an initiator of the contact (offender) and the target of the behavior (victim). Termssuch
as childhood sexual abuse, molestation, rape, sexual assault, and trauma are used to define the
event that is beingstudied. Different studies examine different samples; for example, in a study
of the effects of childhood sexual abuse, some children in the study will be sexually assaulted by
fathers orstepfathers (incest), some byneighbors orteachers and some bystrangers. Separation
or segregation ofthe effects ofsexual assault bytype ofoffender is not possible inthese studies
unless methodological efforts were undertaken to compare harm or damage bytype ofoffender
(see discussion below of risk factors).

Different measures of harm or damage areused in different studies. Many studies arebased on
clinical samples such asvictims who are seen atemergency rooms or inmental health service
organizations. Such studies raise questions about how similar these victims are to those who
havenot disclosed or who are in the community. Studies oftengroup victims abused by a wide
range ofoffenders including strangers, relatives, romantic partners and the like. Many studies
arecross sectional, examining victims at onepointin time, anddo not follow the victim over
extended periods oftime after the assault to see how the harms and damages may change over
time. Few studies have examined victims before they were victimized. Most studies examine
victims at one point in time and not over extended periods oftime. Harms seen ornot seen at
one point ina lifetime may differ, disappear, orappear for the first time atsome later point over
a lifetime. Some types of damage may well not appear until years after the assault. For
example, assaulted young children may not present with sexual performance problems until later
intheir development as older teenagers oras adults when sexual behavior isa normal part oflife.

Many studies do not examine other factors inavictim's life that may be associated either with
resiliency (less impact ofthe sexual assault due tocharacteristics ofthe victim orvictim's
environment such as social support) or increased riskfor more negative reactions to sexual
assault (e.g. a history ofa prior sexual assault). It is increasingly recognized (as noted below)
that victims ofone type of trauma may be atrisk for others sothatwhat is often studied are
victims with a number ofdifferent types of trauma exposure.

It should also be understood that sexual assault occurs to individuals (victims) who have had
many positive and negative experiences which inpart account for who they are at the time ofthe
assault. These factors mediate the impact of the sexual assault. In a sense these experiences
interact withthe sexual assaultand in partdetermine the impact of the assault. This statement
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does not alter who is responsible for the assault nor the fact that had there been no assault there
would be no impact of the assault for the victim to have to deal with. Nonetheless research has
begun to identify these moderating variables, including personality characteristics of the victim,
nature of events preceding (e.g. a history of prior victimization) and taking place at the time of
the abuse (e.g. negative reactions of significant others to the sexual assault such as blaming the
victim), and the meaning associated with the assault after it has taken place.

Notwithstanding these limitations, taken as a corpus ofresearch and other evidence, there is
simply no questionthat sexual assaultcan be a profoundly negative experience for the victim
with significant immediate and long term impact on virtuallyevery aspect of life.

Science by its very nature proceeds as individual factors (variables) are examined. Conclusions
from one study may be rendered less meaningfuldepending on the variables that are examined.
For example, in a well-designed studyas part of the Americans Changing Liveslongitudinal
survey conducted by the Survey Research Center at theUniversity of Michigan, the impact of
childhood adversity on long term depression was examined. Eight forms of childhood adversity
were examined, including early death of a motheror father, family violence, serious family
drinking problems andothers. Child abuse and specifically childhood sexual abuse or assault
wasnot examined eventhough it is a relatively common adverse childhood experience (Kessler
andMagee, 1994).

This document will focus primarily on published reviews of research. Much of this research is
of a clinical and cross sectional nature. In some sections ofthis disclosure, when reviews of
research arenot yet available, I willpresent some findings from illustrative research addressing
that specific harm ordamage. I will present individual reports of studies taking place inthe
general community as these do not have the same level ofconcerns that clinical studies have and
shed light ontheimpact of sexual assault. I will also discuss some research onspecific areas of
particular relevance tounderstanding the harm and damages flowing from sexual assault.
Finally, I amgoing to insert various tables from some studies because I believe the actual data,
especially when it compares victims with non-victim inthe general population, may beof
interest to the Court.

Ona final note, as statedabove there is not one consistent way that the research hasused the
terms childhood sexual abuse, sexual assault or rape. Some studies of childhood sexual assault,
whether involving children or adults abused in childhood, include victims of stranger rape or
victims meeting the legal definition of rape who were assaulted byindividuals known orrelated
to them. I am going totypically refer to these events as childhood sexual abuse (CSA) if the
focus has been on the assault in childhood and sexual assault (SA) if the focus is on assaults
taking place in adult years. If there is a reason thata particular study has used a specific term I
willuse theterm employed in that research or review of research.

Reviews of research. There is a large bodyof individual research reports overmany decades.
This research hasbeenperiodically reviewed. Most of this research consists of clinical studies in
which a specific population (e.g. victims intreatment, prostitutes, ordrug abusers) is studied.
There is always a question about how this special clinical sample may reflect the general
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community. Nonetheless, over a large body of research a range ofharms and damageshave been
identified with sexual assault.

A 1992 review by Beitchman, Zucker, Hood, DaCosta, Akman, and Cassavia (1992)
summarized a large body of research available by the early 1990s. Their review noted CSA to be
associated with adult symptomatology including sexual disturbances, homosexuality (a small but
significant association based on a handful of studies), anxiety, fear and depression, suicide, and
re-victimization.

In a 1993 review, Kendall-Tacket, Williams, and Finkelhor (1993) reviewed studies on the
effects of childhood sexual abuse (abuse before age 18). The first table below shows the
differences between sexually abused and non-sexually abused children in clinical and non
clinical comparison groups and the number of studies finding vs. not finding differences. Table
2 below shows that CSA accounted for the largest variation in seven major symptom groups
when comparing CSA and non-abusedcomparisonchildren. The subsequenttable showsthat
sexually abused children have more significantproblemsthan do childrenwho are not sexually
abused in non-clinical studies (column two in the table) and in most studies (see column four)
comparing clinical samples of abusedand non-abused children (but in a clinicalsample for some
reason other than abuse). A number of studies have found that among clinical samples abused
and non-abused children do not show different symptoms. Table 2 from the study shows the
range of effectsizesfor sevenmajor symptoms. As canbe seenin thetable the effect sizes are
the greatest for aggression and sexualized behavior.

It should be noted that an effect size is a measure of the strength of the association between
two variables. The larger the number the greater the effect size.

//

//

//

//
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Effect saw
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Symptom studies ta i? «*
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Dtprtisiott 6 M-.6* .59 .35

Externalizing 5 .08-.S2 .57 .32
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Kendall-Tacket, Williams, and Finkelhor (1993).
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As noted by the authors, CSA was associated strongly with sexualized behavior and more
general problematic behavior (e.g. depression, aggression) but inthe case ofthe latter symptoms
not more than other clinical children. Across studies generally 20% to 30% of victimsexhibited
a particular symptom except for PTSD, which most victims exhibited.

Also noted bythe authors, certain symptoms appear to be more consistent within age groups than
across ages. The most common symptoms for preschoolers, for example, were anxiety,
nightmares, general PTSD, internalizing, externalizing, and inappropriate sexual behavior. For
school age children the most common symptoms were fear, neurotic and general mental health
behaviors, aggression, nightmares, school problems, hyperactivity, and regressive behavior. For
adolescents themost common symptoms were depression, withdrawal, suicidal orself-injurious
behavior, somatic complaints, illegal acts, running away and substance abuse. Nightmares,
depression, withdrawn behavior, neurotic mental illness, aggression, and regressive behavior
were most common across age groups (p. 167).

The authors note that previous studies have reported that between 21% and 49% ofchildren
thought to have been abused are asymptomatic at the time they were examined for the research.

Children who do not appear to be negatively impacted by CSA are ofparticular interest in
understanding differential impact. Ahost ofmethodological issues plagues research in this area.
How is negative impact defined and measured? What time frame is studied? As noted above
some children who are asymptomatic atthe time ofdisclosure will become symptomatic. Is the
definition ofasymptomatic limited to easily observable behaviors? Is there a"sleeper" effect
that would bedetected if subjects were followed for a long enough time period?

Spaccarelli and Kim (1995) address one ofthe most commonly asked questions, which is how
symptoms vary over time. The authors note that seven studies have reported areduction in
symptoms over time, although some sexually abused children get worse. Follow up periods in
these studies are relatively short; most 12 to 18 months and afew ranging from 2to 5years (p.
171). The authors note that 10% to 24% ofchildren get worse over time and that some ofthese
are children wereasymptomatic at the timeof intake.

Additionally, the authors note that studies in their review report 6% to 19% re-abuse rate over
follow-up periodsof 5 years or less.

In a 1995 review, Jumper examined twenty-six studies selected by rigorous criteria. The author
notes, "This information provides evidence confirming the link between child sexual abuse and
subsequent problems with depression in adulthood" (p. 721). In addition CSA was noted to be
linkedto self esteem problems in adulthood.

Also in 1995, Polusny and Follette reported on areview ofpublished research available to them.
Studies reviewed employed awide range ofmethodologies including differing samples and
measures. As reported by the authors, studies ofnon-clinical student samples point to CSA
being associated with general psychological distress including various symptoms and psychiatric
diagnoses. Studies report CSA associated with depression although rates range from 4% to 66%
for non-abused and 13% to 88% for abused subjects. Differing methodologies may account for
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the large range. Studies also report CSA tobeassociated with self-harm behaviors including
suicidal behaviors and self-mutilation. Anxiety, substance abuse, eating disorders, dissociation
and memory impairment, somatization, and personality disorders are also reportedly associated
with CSA.

Theauthors also reviewed research pertaining to social and interpersonal functioning. Asnoted
by the authors, studies point toincreased hostility, fear, and distrust ofothers inCSA survivors.
Limited research available at the time points to relationship problems in couples where one of
the dyad isa survivor. Also, limited research points to parenting problems inadult survivors
(e.g. reported feelings ofinadequacy as aparent). More research has pointed to problems in
sexual satisfaction and sexual functioning in CSA survivors. High-risk sexualbehaviors (e.g. a
high number ofsexual partners, or unprotected sex) and re-victimization are also noted.

A1999 review (Weiss, Longhurst, and Mazure, 1999) ofseven studies using community-based
samples examining the link between CSA and depression noted that "childhood sexual abuse is
associated with adult-onset depression inboth men and women..." (p. 816). The following table
shows for each study the percent ofabused (column 9) and non-abused subjects (column 10)
with depression. The authors also report that four offive studies with non-clinical college
student samples found a link between CSA and depression. They also note that in nine clinical
studies, all studies found a similar link.

//

//

//

//
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Weiss, Longhurst, & Mazure (1999).

Paolucci, Genuis, & Violato (2010), in themost recent review, reviewed studies from 1981 to
1995. Thirty-seven studies met theirstringent criteria for inclusion in the meta-analysis. Six
major abuse effects were examined: PTSD, depression, suicide, sexual promiscuity, victim-
perpetrator cycle, and pooracademic achievement. These 37studies included 88 samples
comprising 25,367 subjects, ofwhich 36% reported childhood sexual abuse. This major review
employed aneffect size analysis inwhich a positive effect indicates that CSA had a negative
impact onfunctioning and a negative effect size indicated that CSA had a positive consequence
to the examined outcomes (p. 26). As canbe seenin thetable (column seven), all effect sizes are
positive.
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The results of this recent meta-analysis indicate the following: A substantial effect of childhood
sexual abuse was found for PTSD, depression, suicide, sexual promiscuity, and academic
achievement. The largest effect sizes were for suicide (.44), depression (.44) and PTSD (.40).

Interestingly, an analysis ofmediating variables (e.g. age at time of abuse, contact vs. non-
contact offense, etc.) did not find an increased risk for negative outcomes based on any of these
potential mediating variables. Also of interest and similar to an early review by Jumper (1995)
there were no differences in negative outcomes by gender.
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Paolucci, Genuis, Violato (2001).

It should be noted that these reviews tend, to some extent, to review the same body of research
witheachsubsequent reviewadding research published afterthe prior review. Thereviews
represent the analysis of a range of scholars to a large body of individual research studies. While
the individual studies reflect the methodological concerns briefly noted above, it is also
important to note that a number ofscholars have reviewed this body of research and come to
generally the sameconclusions aboutwhatthat research tellsus aboutCSA.

College samples. A 1998 meta-analysis (Rind, Tromovitch, andBauserman, 1998) caused a
major reaction among childabuse andtrauma professionals. This meta-analysis was based on59
studies using samples madeupof college students. Across studies 14% of male and 27% of
female students reported CSA (although the definition of CSA varied across studies). Although
fondling was themost common form of CSA, 13% of male and 33% offemale victims reported
intercourse. The table below depicts the effectsizesfor 18symptoms (e.g. depression, anxiety)
associated with CSA and indicates for all but one symptom (locus of control) CSA subjectswere
slightly less welladjusted than non-victims. Subsequent analyses suggest thatdifferences are
confounded withfamily background which better predicted adjustment problems and statistical
control procedures tended to eliminate theassociation between adjustment and CSA.
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95% conftdenee

Symptom k N r. interval for /•„ fl

Alcohol a 1*45 -07 .02 to, 12 2.97

Anxiety 16 (IS) 6,870 S7J653 .13 1.13) .K)K>.I5 4.62 {2S.TO*)

Depression
Dissociation

22 (23) 7.?7s a*m\ .12 1•13) .10(0 14 25.71 (4972*)

8 U24- .09 .04 to . 15 1.86

Baling disorder* 1(1 im ,06 .02 to .10 V.«2

HostiHty 5 1,497 ,11 .06 to .16 It.22*

Interpersonal sensitivity 7 1,934 .30 ,06k».I5 11.78

Locus pf control 6 1,354 ,04 -.02 to .09 1.65

Obsessive -compuisivc ? 1,934. .10 JD6 to .15 5.01

Paranoia 9 (10) 1*881 (2,832) •111i-13) .07 to ,16 10.54 120.07*)

Phobia. 5 1,497 At ,07 10,1? fc.OS

Psychotic symptoms
Self-esteem"

10(11)
16

2.009 (2. ISO)
3.630 .04

.06 to. 15
ill to .07

10.13 (23.84*)
51.31-*

Sc»ia) adjttstmew"
Social adjustment

20
15 (IT)

7.723
3.781 <4.332)

.0<J

.071im

.07 to . 11

.04 to .10

39.40*

2037 (40.62*)

Sormttiration 18(19) 4.2ns <4.37fii ,09t.lf)> .06 to .12 15.3) (-B-21*)

Suicide 9 5,425 W O6to.t2 1094

Wide adjustment 14(15) U20 (3.768) .12 Mil ,08 to .15 18.77 (24.25")

Natt kreprexeru* tha ftumher of effaa si«a (sampte*); -V is the total mifflhsr of participant mthe k
sainpl*i; /•, is die unbiased effect sire estimate (positive values todicme fcerwr adjustment for control
wbiarts); tf is the within-group homogeneity statistic (ctr. square based un <lf =*• IJ. Cutting or trimming
outliers was performed when dfeet sizes were heterogeraotw in an attempt to reach homogeneity, On^na
numbers., before cutting or trimming, are shown in paraMJx::**. 95*confidence intervals are based on anal
(cut or trimmed) distributions,
'Cuiting or trimming outliers faikd to produce hoTUOSfflWty. thus, only onguial scubas are shown.
*p < .05 m chi-squarc lest.

Rind, Tromovitch, & Bauserman (1998).

Ahost ofmethodological problems have been voiced about this meta-analysis. College students
who must manage class schedules, studying, and (often) work are probably among the most
functional of CSA victims (Ondersma, Chaffm, Berliner, Cordon and Goodman, 2001). This
study created amajor public and academic debate not just about the findings but about the role of
science and professions in public debate of controversial issues (see Lihenfeld, 2002).

General population studies. Studies of the general population, especially those based on
random samples of subjects, are extremely important. Factors that may account for variation in
functioning and are not measured or are unknown are assumed to be in similar proportions in the
victim and non-victim samples due to random selection. Subjects are also not selected for some
specific factors such as abuse status or mental health condition and thus findings may be more
relevant to understanding impact ofassault inthe general population.

Burnam, Stein, Golding, Siegel, Sorenson, Forsythe and Telles (1988) report on alarge cross-
sectional probability study of 3,132 households in two Los Angeles communities and compared
lifetime diagnoses of nine major mental disorders in those who reported and did not report sexual
assault Just over thirteen percent (13.2%) of the households reported lifetime sexual assault
(i e asexual assault at some point over alifetime). One third of sexual assault victims reported
one'lifetime assault; two thirds reported two or more. Lifetime assaults were more common in
women (16 7%) than in men (9.4%) and in non-Hispanic white women (19.9%) than Hispanics
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(8.1%»). Eighty percent of assaulted individuals were assaulted between ages 16 and 20. The
table from Burnam et al. (1988) duplicates the percent of households reporting each of nine
mental disorders between sexually and non-sexually assaulted individuals. Of note, the rate of
onset for non-assaulted individuals is relatively constant while for assaulted individuals the onset
is higher within the year after the assault.

Mental Disorders Atww$ SexuallyAssaultedand
tfotwsaukerf in FullHousehold Sample

Percentage with disorder

SexnaHy Non-

assaulted asmulted

Men&t disorder (« - 432) in « 2,693)

Major depressive episttde 17,93(1.9) 4,68 (0.5)**
Mania 2JI (0,8) 0.28(0.1)*
Schixophreriifl or sehhophrentform 1.63*0.7) 0.41 C0.1)
Alcohol afeusc or dependence 18,38(2.2) 13.80(0.7)
Drue abuse or etepentfeBce 20.4M2.fi) 5.49{0.5J*«
Antisocial personal ily 4.54 (.1,1) 2,41(0,3)
Phobia 22.18(2.1) Q.7I (0.7)**
Panic disorder 4,55(1.1) 0.82 «U)»*
OHwisrw-eomiHilsive disorder 3,26(11.0) 1.37 ffl.2}**

Note,SKuidattlerrors of ihe firewiteneeestjirtaos givenin parentheses.

Burnam etal. (1988).
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Mental DisordersAmong SexuallyAssaultedand
DemograpMmflj'MatchedNmuissautted

Perccfitasew'th
disorder

Risk ratio

Mental disorder

ScxuaUy
assaulted
(»-432)

assaultcd

<»*432)
Assaulted/'

nonassaaltcd

Majordepression
Onset after assault
Onwtbdbre assault

13.43
5.7?

5.56**
1.3***

2.4

4.1

Maaift
Onset after assault
Onset before assault

J.93
0.A9

0.23
0,23

—

Seitiiwhfttrua or «shi»v
phreniform

Onset after a«ault
Onset before assault 0.93

0.00

0.23

—

AlcoholaNse or depentjence
Owsel afterassuuit
OwElbetoreassiHiH;

15.74
4.86

6.76**
2.80**

2.3
1,8

Dru| abttse or dependence
Oawt after assault
Oaa«iorforo,isswU

1137
4,19

7.48** 2.5
2.6

Antisocialpersonality
Oaset after assault
Ousel before assawll

0,69
463

0.00
1.39** £j

Phobia
Onsetafter afccmfl
Oiwcl beferc uswuli

10.42
11.5?

2,53**
6.03"*

4,0

1.9

Panic disorder
Onset after assault
Onsel pefiire assault

2,74
1,85

0,70*
0,46

4.0

OVisessive-com-piob^6
disorder

Onset after assault
Onset before assault

3,94
1.62

MP*
0.46

4.0

Note, Dashes indicate that rates did not differ significantly..

Burnam, etal. (1988).

Golding (1996) examined the functional impact ofasexual assault history in two general
population surveys (N=6,024) in Los Angeles and North Carolina as part of the Epidemiological
Catchment Area study. Results (see the table below) indicate that bed days and restricted
activity days were significantly more common for persons with ahistory of sexual assault than
those without The odds ofrestrictions in normal activities were one and one-half times greater
for those with ahistory of sexual assault. Repeated assaults, assaults by aspouse, and assaults
associated with sexual disturbances were more strongly associated with functional impairment
(i.e. repeated assault).
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Table 1. Prevalence of Functional Limitation*, Physical Symptoms, and Depression
Among Persons With and Without Sexual Assault History

Sexual Assault

History

Xa PFunctioning and Mediators No Yes «

Bed days
Restricted activity days
Physical symptoms*
Depression*

10,1

11,7

41.7

5.9

1S.3
18,9

67.9

19,8

7,816

9.804

93.647

53,206

.006

.002

<,001
<001

6010

60D1

6085
6024

Aft)». AH cni-squaras a« on i d9«r«e offreedom. N * 8,025 far menanalysts ofphysical symptoms andN
6,{KM toranalysis of depression,
»P7ev«1*nce ofmora Bran tea sample mediannurrtbar ol severe physical symptoms,
•Prevalence ofanydepression diagnosis (major depression oroyslhymia).

Golding (1996).

Fergusson, Horwood, and Lynskey (1996) report on a study ofNew Zealand children studied to
the age ofeighteen. One thousand nineteen children were interviewed in interviews that ranged
from 1.5 to2 hours. Children were grouped into those who reported no sexual contact and those
reporting noncontact, contact or intercourse sexual abuse. The table below presents data on the
percentage ofchildren who experienced major mental health problems in each ofthese groups.
The authors also report onanalyses to control for confounding variables, family and other
background variables (e.g. parental education or family socioeconomic status). Although
examining confounding variables reduced the association between childhood sexual abuse and
mental health outcomes for sixof themeasures, the association remained significant. The
association between abuse and substance abuse was unchanged by entering the family and
background variables and the association with conduct problems and child sexual abuse became
stronger when considering family and background variables.

TABLE i
Ratei m of PUootcr (16 to IS TcaK) by Etttnt ofOiA Jfltl (Mb (95% U«) for DiwKler fo< Each Irpc ofCSA

in Gompsrlswi wilh Noiubuicil Giwip

Onn-Qinr

None

(»« 913)

ExKfK of CSA

Nuncotuict Cowan
<>i « 7.4) <« - 46)

IntercoutK
U - ?6)

OR (95% Cl) for Owwrm (in
Campqrimn with N<w»hm«t CJroap)

Ciwuact

Noncomact Abiuc'Noi
Abuse Only Intercourse Iniwoufse

Major titprcsficm ia.0 50.0 56.0 63.9 «.000l 4.(5
(5.(1-It)J,)

4.f\ H 1

(4.<M(U)

Anxiety Jisimlci 14,2 41.7 VIA 44.4 <0Q(H 43
(1.9-9.9)

3.0
(it ?,'2>

4.S

(2,4 9.5i

Conduct Jiwirder 4.J 0,0 «.7 16,7 <.ooi
—

2.1"
10:7-63)

4.5
(1 8-11.45

Alcolwl Jmatl&tyenAmix 17.6 29.2 34.8 41.7 <.0001 1.9*
(O.R-4.7)

2.5

(1.3-4.71 ,'1.7-46)

Oibct ntbtunc*
al>usc/ck-|icmleni.e 11,2 8,3 15.2 »,9 t.OOOl 0.7*

(0.2-J. 1)
1.4"

(0.6-^.V)
5.1

'1.5-10.21

Suicide attempt (ever) 4.1 4.2 10.9 33..' *,000) 1.(1*
(0,1-7.81

19
(1.1-7.7)

IIS

(5.1-21.5)

N<m; CSA - chiMhoad >«ual abu*! OR . odd* ratio; Cl - owftfetKc interval.
'Unibb "> «»«inMw OR became of 0% prevalence pfconduct dijiifdct in Roncontiict abuse group-
' f)R not lignifiiatwly difiircnr Sum I (/> > .05).

Fergusson, Horwood, & Lynskey (1996).
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In a Canadian study, MacMillan, Fleming, Streiner, Lin, Boyle, Jamieson, Duku, Walsh, Wong,
and Beardslee (2001) report on the association of a history of physical or sexualchildabuse and
fivemajorpsychiatric illnesses. The 1990 Ontario HealthSurveywasa comprehensive survey
ofphysical healthof provincial residents. For bothmale andfemales individuals, the lifetime
prevalence of psychiatric disorders wasincreased by a history of physical or sexual abuse in
childhood. For females the association was significant for all disorders. Two disorders (major
depression andillicitdrug use/dependence) did not show an increased riskforphysically abused
males vs. non-abused individuals. Men who were sexually abused in childhood had higher rates
of psychiatric disorders, but onlythe association withalcohol problems reached statistical
significance. Bothphysicalandsexual abuse wereassociated withmental illness butmore
strongly for women than men. Of interest, among females who reported childhood physical
abuse, 33%also had a history of sexualabuse (8% of physically abused males also reported
childhood sexual abuse).

A recent British study reports ona representative sample ofmenand women in the United
Kingdom (Plant, Plant, and Miller, 2005). Subjects were asked to indicate during the previous
twelve months if any of eightpossible behaviors had "interfered with daily life." Ofthesample,
12.5% of females and 11.7%of males reported having beensexually abused. Thefollowing
table presents theresults. Ascan be seen, the differences between abused and non-abused
individuals' experiences withproblems in the previous twelve months are small butseveral are
significant. For example, for women, eating problems were associated with sexual abuse atany
age. When the authors combined allproblems, sexual abuse before the age ofsixteen was
associated with having at least one problem behavior. Thirty sixpercent of abused vs. 20.7% of
non-abused adults had at leastoneproblem behavior. Forbothgenders, being abused after age
16 was associated with selfreport of poorer physical health than non-abused adults. Abused
adults reported poorer mentalhealth thannon-abused.

//

//

//

//
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TABLE 1. Sexual abuse and problem behaviours (N. % with, the problem)

SirftJs'sfc'lily sest age 16 arobatrtiiv

N<? ''«I5 lis Vfti

Gaf^Sftivg ZP3 2M 0 o.&^j «s ?^J%i 0 fS.'SV) NS

£*«™r.iflirva 13.11.5%! 4 (3.3"»> *J5 u (5 s^s 3 f"2.5%3 m

WurKipfl m fW.l 8 (5 "W»! MS <k1i7a*j$ S (3.»%) NS

SlSapiWig 3S K3N1 10fB,3%i OSB 3J (3 B%> 1?fll,*%( .051

Stfltir^ ?(aa
RitlCh

S3 |«.3M| iSf12.S%i .82? W (6 ?»i> 11 {13.7^1 .012

Wames? Manse
{(losing

BM.1M Sfl •>*•* MB 9fi.<n>> 3 !3.3'-4 MS

Ssxaal 31a.*4*.! 3 «.*%) m% 4 !*5%f ? l?.0*ii MS

sO; 1.^4 3(?.S"*I N,S 8 l$.3*ii 5 [*9**> Das (

Arty !?* (?!«!;<»
problems

i<iaji?.6M 34 (36 3*i) .cms HSft?.?**! 30 !29,.i't;t SG4 •

Qamrjiiig !«>:;? r/:s! ^n.fl"*i N5 is a 1%. 0 ;fl.0"i! NS

E rBfertirig ?.o -,'J'.5».5;i •C iO.5^-1 ,0P' i'?< ia i!%? <!-:«o*.i MS
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Plant, et al. (2005).

CONTE DISCLOSURE - 15



Elliott, Mok, and Briere (2004) report on a general population study of941 individuals. Results
indicate that adults assaulted in adulthood were more symptomatic on all ten scales of the
Trauma Symptom Inventory (TSI) than non-assaulted peers. Assaulted men were more
symptomatic than women on Dysfunctional Sexual Behavior and Sexual Concerns. Women
were more symptomatic on Tension Reduction Behavior than men. Younger subjects were more
symptomatic than older subjects. Men were more angry than women assaulted in adulthood.
CSA was higher in ASA adults than non-assaulted subjects (59% vs. 18%).

Health outcomes. A relatively new interest is the relationship between traumatic events and
health outcomes. In an early but elegant study in its simplicity, Felitti (1991) reports on 131
sequential adult patients from an HMO. Results from the following table present the differences
between patients who reported a history of childhood or adult sexual assault and a non-abused
comparison group ofpatients.

i'i*o"»t:tk{Jti Muptmopliul}

CONTRO!
111*100}

STUDY

Comparison ol symptoms in itfKJsad group andcontrol group (IX1V - dcclor o+flco vfeta paryoaii

Felitti (1991).

Springer, Sheridan, and Carnes (2003) reviewed research on health outcomes associated with
CSA. The authors note thatprevious research has suggested an association with a large number
ofhealth related concerns, including psychological andsomatic concerns, depression, anxiety,
eating disorders, PTSD, chronic pain, fibromyalgia, chronic fatigue syndrome, and irritable
bowel syndrome.

Felitti, Anda, Nordenberg, Williamson, Spitz, Edwards, Koss, and Marks (1998) examined the
impact ofseven categories ofadverse childhood experiences. This large study ofKaiser
enrollees in San Diego found that 25.6% reported living (as a child) with someone who abused
substances followed by 22%reporting having been sexually abused as a child. Eighteen percent
reported living with a mentally ill family member or having a family member attempt suicide.
The prevalence and risk increased for smoking, severe obesity, physical inactivity, depressed
mood, and suicide attempts as the number ofadverse childhood events increased. This was also
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true for alcoholism, injectionof illicitdrugs, >50 sexual partners, andhistory of a sexually
transmitted disease.

This 1998 study of 9,508 adults examined the relationship of health risk behaviors and disease in
adulthood, exposure to childhood emotional, physical, or sexual abuse and household
dysfunction during childhood. Twenty two percent of the sample reported childhood sexual
abuse. Childhood exposure was linked to increased risk for health behaviors known to lead to
early death (see above). The more childhood exposures the greater the risk for more health risk
behaviors. Children exposed to one type of exposure were more likely to be exposed to others
and the larger the number of exposures the greater the risk for the leading causes ofdeath. This
finding indicates that the more childhood exposure the greater the risk for ischemic heart disease,
cancer, chronic lung disease, skeletal fractures, and liver disease. The authors note the link to
these outcomes appears to be behaviors such as smoking, alcohol or drug abuse, overeating, or
sexual behaviors.

Arnow (2004) reports on a review of studies on the relationship between childhood maltreatment
and adult health and psychiatric outcomes. Results from one study indicate that 78% ofwomen
and 82% of men who report CSA met criteria for one lifetime psychiatric disorder vs. 49% and
51% of subjects without a history. Another study reviewed relative risk for depression and
found the risk was 2.4 times greater for those with a history of physical abuse, 1.8 for CSA and
3.3. for those with a combined CSA and physical abuse history. The author concludes, "Overall
the evidence is substantial that childhood maltreatment is a risk for a wide range of adult
psychiatric sequelae.. .and with laterhealth problems involving bothmedically explained and
unexplained physical symptoms" (p. 12 and 13).

A 2004 study (Batten, Asian, Maciejewski, and Mazure,2004) reports on results froma
nationally representative sample of over 5,000 adults. In a controlledanalysis, results indicate
that childhood maltreatment was associated with greater odds of developing cardiovascular
disorders for women and greater odds for depression (more so in men but also women).

Males. Although it is generally recognizedthat research on male victims of CSA is limited,
there has been an increasing interest in this topic. Typical of studies in a new area, there has
been an interest in descriptive statistics on the nature and extent of the problem (see e.g., Walker,
Archer, and Davies, 2005; Sterman, DelBove, and Addison, 2004). Walker et al. report that
malevictims report anxiety, depression, increased feelings of anger andvulnerability, loss of self
image, self-blame, and self harming behaviors.

An early review (Dhaliwal, Gauzas,Antonowicz, and Ross, 1996)points to the relative
inattention to the study of male victims of childhood sexual assault. Reviewing a largely clinical
research literature, the authors point out that studies report that male victims rate childhood
sexual abuse more positively than do female victims. One study noted that males are more likely
to exhibit externalizing(e.g. aggression, lack ofcontrol over behavior) than internalizing
(emotional regulation) coping mechanisms. Reporting on another studythe authors note that
although victims rated sexual abusein a positive manner, they still scored loweron scales of well
being than non-victims. Other studies report male victims to be more maladjusted using
different measures of maladjustment, including the MMPI and TSI. Other studies failedto find
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significantdifferences between male victims and non-victims. Differencesin measures may be
an important issue here. For example, citing an early 1988 study of the normal population in Los
Angeles, Stein, Golding, Siegel, Burnam, & Sorenson (1988) found no differences in the
percentage of psychiatric disorders (e.g. major mental illnessessuch as schizophrenia) but did
find differences in the percent of affectivedisorders (13.4% vs. 2.4%) and anxiety disorders
(20,8% vs. 5.6%). Results for the limited number of studies that examined self esteem were
mixed. Three studies reviewed by the authors pointed to victims vs. non-victims reporting
problems with intimacy or allowing partners to becomeabusive.

A number of studies (although methodologically unsophisticated by today's standards) examined
the sexual functioning of male victims and report problems with sexual identity, sexual
aggression, lower sexual selfesteem, fear of emotions thatresemble those associated with sexual
abuse while being intimate with a partner (e.g. fear or bodysensations),and specificsexual
performance problems. There is general agreement across thestudies reviewed that male victims
areat risk for sexual problems. These include sexual identity confusion, homophobia, and a
potential linkto sexual offending. Other problems reported in the literature include substance
abuse and anger.

A yearlater, Rentoul and Appleboom (1997) also pointed out the lackof research onsexual
assault of males. Theybegin theirreview by noting thatthere are many similarities between the
reports ofmale and female victims, including feeling fear at the time ofthe assault, as well as
shock, terror, humiliation, anger and a sense ofunreality anddisbelief. Males andfemales react
with frozen helplessness andsubmission. Both sexes are likely to develop PTSD. Men are more
likely to bevictims ofgreater physical trauma, multiple assaults and assailants, tobeheld in
captivity longer, to beattacked bystrangers, and tobeattacked with offenders who use or
display weapons. Long term effects include asense ofhumiliation and embarrassment, mood
changes such as increased irritabiUty, anger and hostility, depression and suicidality, anxiety, and
sexual dysfunctions.

Ina 1990 review, Urquiza and Capra (1990) review research available onsexual abuse ofmales
and conclude, "There is sufficient evidence to suggest that the sexual victimization of boys has a
detrimental effecton the behavior, self-concept, psychophysiological symptomatology, and
psychosexual behaviors andfunctioning. While research suggests problematic sequelae inmost
areas identified in this chapter, two clusters of problems stand out: disturbances of conduct (e.g.
aggressiveness, delinquency, and acting out) and inappropriate sexual behaviors (e.g. confusion
about sexual issues, compulsive sexual behaviors, and sexual acting out/offending)" (p. 113).

In a review in 2007, Tewksbury notes that estimates of thenumber of menreporting sexual
assaults vary dramatically across studies. The literature suggests thatmales are less likely to
report, assaulted men who seek out therapy often do not report the assault, men without serious
injury are likely todeny the assault, and some rape crisis centers do not see males. Summarizing
a number of studies, Tewksbury notes that rape of males is more likely to leadto injury
(especially non-genital injury) and involve a weapon than with females, and males are not likely
to seek medical attention without injury. While most male victims do notexperience injury, the
majority ofmales who are anally penetrated are injured, and male victims often report somatic
symptoms including tension headaches, nausea, ulcers, and colitis. No mental health symptom
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has been universally reported in male victims but what has been reported includes decreased
appetite and loss of appetite; nauseaand vomiting; constipation and abdominal pain; fecal
incontinence; sleep difficulties; depression; somatic complaints; alcohol, drug and tobacco use;
suicide attempts and violence.

Tewksbury, summarizinglargely clinical studies, notes males victimized as childrenare 2.4
times more likely to report psychological disturbance thanmen abused in adulthood(1.7 times)
(see King, Coxell, and Mazey, 2002). Othereffects include depression, anxiety, andsubstance
abuse. Alsoreported are a sense of stigma, shame and embarrassment (see QOLbelow), self
harm, self blame, as well as negative body image and questioning one's sexuality and in some
cases an increase in sexual acting out. Suicide attempts are noted in some studies.

In another reviewof mostly clinicalstudies,Romano andDe Luca (2001) summarize a large
research literature on the effects of male sexual abuse noting the following symptoms that have
been identified in the clinical studies: in adult males and young men, low self-esteem,
depression, guilt, anxiety, anger, substance abuse, interpersonal relationship problems, confusion
inmale gender identity and sexual orientation, and offending behavior. Also noted are
depression, guilt and self-blame, negative selfesteem, anger, anxiety, negative impacts of
sexuality including avoidance of sex or hypersexuality.

Noting that there are noprevious European studies onmale victims and psychological
disturbance, King, Coxell, and Mezey (2002) report ona study ofmale patients seen atEnglish
general practice and genitourinary medical services. Men who were abused inchildhood were
1.7 times more likely than non-victims to report a psychological disorder and self-harm was the
mostly likely tooccur. The table below depicts the increased risk for emotional problems for
those who reported child sexual abuse, adult sexual assault, and consenting sexual experience
under age 16.

Table I Prevalence ol psychol«)licil diiturttatito

Child «mi.iI mute,iwnpecuve ol Vmral molmtattmi « an oilith. 'CoiistMKiial' m««I Total population
other q*pcrttuicei(a- ISO) irrctpactive ol'consensual' experience u achild {n W) In 2MB)

oxDitrioMesW-*?!

Piyehnlogtcitl durwrfaancn*

Sexual problems

Self-harm

$utntan« roisuj*

Any oTthe above

I. Ability, deprnwiorund k* tt«8t» ^islurbjnte

50%

16%

MS

21%

62%

3556

11%

11%

11%

56%
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King, Coxell, & Mezey (2002).

Inastudy ofa stratified random sample of750 males ages 18 to 27 inCalgary, Canada, Bagley,
Wood, and Young (1994) found that 15.5% reported one ormore unwanted sexual experiences
before age 17. The following table shows the differences on mental health indicators between
those not abused and those abused on either a shortor longtermbasis. Males whoexperienced
multiple events ofsexual abuse intheir own childhood (N=52) were more likely to report
ongoing sexual contact withan underage person.

Tabic 3.Mtntat Health Indicator Mwbm within Categoric <rf Ch«d Sexual Alums
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Bagley, Wood, andYoung (1994).

Gambling. Asmall but recent research literature is pointing to the fact that addictive behaviors
associated with CSA go beyond alcohol and drugs. For example, Sherrer, Xian, Kapp,
Waterman, Shah, Volberg, and Eisen (2007), using asample ofVietnam era twins, examined the
association between exposure to traumatic events and gambling. Subjects had been exposed to a
wide range oftraumatic events (e.g. natural disaster, child maltreatment). Atest ofVietnam War
experiences and gambling indicates no association. Childhood abuse and neglect and witnessing
someone badly injured or killed were associated with pathological gambling. Analyses suggest
that genetic and family environmental factors are important contributors, except for witnessing.
In astudy ofproblem gamblers, Petry and Steinberg (2005) report that childhood maltreatment
was predictive ofgambling onset, severity, and frequency. In another recent study of problem
gamblers, Boughton and Falenchuk (2007) examined aCanadian sample offemale gamblers.
Based on a review ofother research the authors point out that problem female gamblers had co-
morbid conditions including depression, anxiety, personality disorders, and histories oftrauma.
Authors evaluated 364 problem gamblers in treatment. Results indicate that these female
problem gamblers had high rates of addiction and mental health problems in their families of
origin, histories of emotional and physical abuse as children and adults, and experienced racism.
Rates 'of childhood sexual abuse were higher among compulsive gamblers than found mthe
general population of Ontario.
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Quality of life. Quality of life (QOL) is a person's subjective evaluation of the quality of his
life. It has been used to evaluate a large numberof events such as environmental disasters,
terminal illness behavior,post operative functioning, andthe aftermath of sexualassault. A
person mayjudge the quality of various aspects ofhis life suchas work, interpersonal
relationships, leisure activities,parenting, etc. A recentreport (Hanson, Sawyer, Begle, and
Hubel, 2010) examinedresearchon the impactof crimeon qualityof life. Noting that most
researchhas focused on changes in functioning ofvictims of partner violence, the authors
suggest oneaspect of QOL canbe thought of as social role functioning (parenting, intimate
relationships, occupational functioning). A handful of studies are reviewed, noting thata
parent's CSA history may be associated with negative parenting. They also note thatresearch has
documented an impact of crime on disruptions or dissolutions of intimate partnerrelationships.
And they note that previous reviews of research report thatsexual assault victims report
impairments in socialand leisure activities.

In a sense, QOL describes a basic dimension of freedom. A free society believes that vrithin
social limits and responsibilities, a free person should be able to become thebestthat ispossible
given inherent talents, limitations, and circumstances. One could argue that the greatest freedom
is to be free in one's own mind.

An individual may be assaulted and experience any number of theharms and damages outlined
above and still come, through therapy orpersonal temperament, tojudge thathisor her life has
value, meaning, and quality. Indeed the person who is assaulted and left to die butsurvives may
have a new appreciation for thevalue of life and how precious is the time wehave to live.
Nonetheless there is an increasing appreciation thatassault and thewide range of symptoms that
may result is a major threat to thevictim's quality of life.

CONTE DISCLOSURE - 21



Conclusions. The data outlined above and the large body ofresearch it summarizes conducted
over a number of years by different investigatorswith different samples using different
methodologies points to the clear findingthat childhoodsexual abuse, sexual assault, andrape
can have a devastating impact on the victim. Although I have not reviewed above the small
research on the loved ones of victims, this research supports the clinical observation that the
loved ones of victims also suffer as the witness and experience the negative impacts of assault on
the victim. To the extent that these crimes can be prevented the savings in terms of suffering,
financial costs, and life-long emotional and behavior problems would be immense.

The data also point to the fact that not all victims suffer or experience the same problems after
being assaulted. The range of emotional problems and behaviors is wide but that some victims
are at risk to experience such profoundly negative reactions to what are largely intentionalacts of
another human being point to the profound importance of preventing or controlling the capacity
of offenders to commit acts which result in such devastation.

Dated this j/^day ofMarch, 2011

Jon R.«onte, Ph.D.
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10:40am CSS brings Marie Claire upstairs to Dad. Marie Claire tells CSS
that she wants to surprise Dad with the card she made him for his birthday. Dad
is on his hands and knees, putting together a floor puzzle, he turns around,
smiling at Marie Claire and hugs her. Marie Claire hugs Dad back. Marie Claire
opens the card that she made for Dad. Dad asks Marie Claire if she is going to
show it to him, Marie Claire nods her head yes. Dad has music playing on his lap
top. Marie Claire asks Dad if he wants to take his shoes off. Dad says, "Yes Ido
and then we can sit on the couch together and snuggle." Marie Claire sits on the
floor by the puzzle, Dad sits down by her and they work on the puzzle. Mane
Claire asks Dad why she has to have two Daddy's and that she has a baby
brother and a baby sister. Dad says, "What? What was that honey? Hold on."
Dad turns the music off. Dad asks Marie Claire what shewas saying. Mane
Claire tells Dad that she has to have two Daddy's and that shewants a baby
brother and a baby sister. Dad says, "You do huh? Ok."

10:50am Marie Claire asks Dad if he wants to hear a bed time prayer. Dad
tells Marie Claire yes and then says that she can teach it to him. Mane Claire
seems to get distracted by the puzzle and continues to work on the puzzle
instead of the prayer. Marie Claire tells Dad that it is messed up. Dad tells Mane
Claire "That is ok; everyone makes mistakes once in a while." They continue to
work on the floor puzzle. Dad claps for Marie Claire and praises her when she
finishes the puzzle. Dad pushes the button on a doll that says a goodnight
prayer. Dad asks Marie Claire if that is the prayer she says at night. Mane Claire
shakes her head no. Dad asks Marie Claire if she will teach him the prayer she
says at night. Marie Claire asks Dad to read the Strawberry Shortcake book (Dad
brought and has sitting on the table with another book). Dad and Mane Caire
look at the pictures that Dad brought. Dad tells Marie Claire that she can take
them home with her if she wants to. Marie Claire says yes. Dad reads a
Strawberry Shortcake book that he brought, to Marie Claire.

11-00am Marie Claire tells Dad her prayer, Our Father in Heaven,
Hallowed be They Name, They Kingdome Come, They will be Done.. Mane
Claire and Dad say the entire prayer together. Dad asks Marie Claire if that is the
prayer she says before bed, Marie Claire nods her head yes. Dad tells Marie
Claire that she knows the Our Father prayer very well. Marie Claire also told Dad
her dinner prayer. Dad tells Marie Claire, "I brought atreat for you, birthday cake
because Saturdaywas Daddy's birthday."

11 •10am Dad gets out 2pieces of coffee cake, puts them on plates for
each of them and then puts candles 5candles in each of their pieces. Dad tells
Marie Claire that they each get to blow out candles. They sing happy birthday
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and then blow out the candles. Marie Claire has a harder time blowing out her
candles, Dad encourages her to keep blowing, Dad holds her hair away from the
candles because it get close when she leans in. Once Marie Claire gets her
candles blown out, CSS asks ifthey each made a wish. Dad and Marie Claire
both say yes. Marie Claire asks Dad ifhe is going to tell her his wish. Dad tells
Marie Claire, "My wish is that you can come to my house sometime soon. I know
that is going to happen so that is mywish." Marie Claire tells Dad that her wish is
to wear jewelry all the time. Dad laughs. Marie Claire tells Dad that she goes ice
skating sometimes, like for her Mommy's birthday.

11:20am Marie Claire asks Dad why she only liked to eat the frosting off
from the cup cakes when she was a baby. Dad tells Marie Claire that is because
she liked the sugar and sugar is not very good for you, that is why they are
having cake without frosting. Dad asks, "It's delicious isn't it?" Marie Claire is
showing Dad the card again. CSS tells Dad that she made that for his birthday.
Dad says, "Oh you did? You made it for my birthday?" Marie Claire tells Dad,"
No... Mom bought it, Ijust picked itout." Dad laughs and says, "Mom did
something nice for Dad, stop the press." Marie Claire says, "Daddy... I'm gonna
have a baby brother and a baby sister." Dad asks Marie Claire if Mommy is going
to have twins. Marie Claire says yes. Dad says that she must be pretty close if
they know that it is a boy and a girl. Marie Claire tells Dad that she saw the baby
clothes in the store. Marie Claire asks Dad to play, The Black Eyed Peas. Dad
says, "Ok, I know what song you like." Dad has a small voice recorder, like the
ones that go inside of Build a Bears. Dad records Marie Claire singing a short
partof the song. When Dad plays it backfor Marie Claire, she smiles and hides
her face in the chair.

11:30am Marie Claire tells Dad, "Let's make a tent!" Marie Claire's voice is
very excited. Dad is making the "tent" overthe backof two chairs and the couch.
CSS can see under the tent, Dad and Marie Claire are visible the entire time.
Marie Claire finds the baby monitor and asks what it is. Dad tells her it is an
intercom so people can hear what is going on. Marie Claire asks Dad, "You know
Java?" Dad says, "Yourdog Java?" Marie Claire tells Dad yes and that Java
like's people food.. Dad asks Marie Claire if he is brown. Marie Claire tells Dad
yes. Dad says, "That is why they named him Java huh, because he's brown like
coffee. That's a cute name."

11:40am Dad hides under the blanket, on the couch. Marie Claire lifts the
blanket, revealing Dad. Then Marie Claire hides under the blanket on the couch.
Dad lifts the blanket, revealing Marie Claire. Marie Claire laughs and then gets off
from the couch. CSS has to step out of the room. CSS April stands in the
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doorway watching the visitation.

11:45am CSS returns. Dad and Marie Claire have the pink cow and the
baby doll, which says a prayer, under the couch. Marie Claire tells Dad that she
wants to put them in the toy dump truck she found under a table. Dad puts Marie
Claire's shoes in the driver's part ofthe truck with a ducky toy that was with the
dump truck.

11:50am Dad and Marie Claire do anotherfloor puzzle, this one has
bigger pieces. Marie Claire tells Dad that she wants to eat her cake down on the
floor. Dad tells herthe she should keep it at the table because he has to clean up
the mess when they are done. Marie Claire tells Dad that she will be careful. Dad
thanks Marie Claire. Dad claps for Marie Claire when she finishes the puzzle.
Marie Claire asks Dad if she had a mess on her face when she was a baby and
what did he say. Dad says, "Let's see." Dad looks through the pictures and
shows Marie Claire. Marie Claire tells Dad, "No, when Iwas a baby." Dad tells
Marie Claire that he has pictures of her with a mess on her face as a baby.

12:00pm Dad brushes the crumbs off from the place mat, into the garbage
and takes the placemat on the floor under their tent. They are going to have a
pretend birthday party for her angel doll. Marie Claire gets up to take her piece of
cake on the floor, Dad allows Marie Clair to take her cake on the floor this time.
They sit under the blanket, put the candles in the cake and sing happy birthday to
the angel doll. Dad asks Marie Claire if she misses her cat. Marie Claire tells Dad
that the cat is in Heaven now. Dad tells Marie Claire that he knows.

12:10pm Marie Claire asks Dad, "You know God?" Dad says yes. Marie
Claire tells Dad that God is a nice person. Dad says, "God is a person, Ididn't
know that."

12-15am Marie Claire tells Dad thatshe isgoing to goto the pet store.
She asks Dad if hewants to go to the pet store with her. Dad tells Marie Claire
yes Dad says, "We will be able to go to the pet store together soon. Iknow it.
We will be able to go laces together again." Dad is lying on the couch; Marie
Claire is kneeling next to Dad, playing with the candles. Dad tells Mane Claire,
"Next time, you should bring your cow, angel and your Easter Bunny and then
maybe Iwill bring something too.

12-25pm Dad picks the place mat up off from the floor. Marie Claire walks
across the couch. Dad tells Marie Claire that they can sit down on the couch and
he will cover everybody up and then they can snuggle; They are pretending to be
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in a movie theatre, watching the kitty cat that is on the card that Marie Claire
brought for Dad.

12:35pm CSS tells Dad that they have 5 minutes left. Dad puts the cake
that is left in a bag, the placemat in the bag and the candles in the bag that Marie
Claire wanted Gust the pink ones). Dad tells Marie Claire that it is time to go; he
gets hersocks and shoes on herand asks herfor a hug. Marie Claire and Dad
hug, Dad kisses Marie Claire on her cheek. CSS and Marie Claire leave the
room. Dad calls her name; he forgot to give her the pictures. Dad puts them in
the bag and hugs her one more time. End of visit.

*CSS lets Mom know that there are pictures in the bag, so Mom may look
at them as well (per our policy).
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10:30: Neither parent is present.
10:35: Dad arrives and begins to bring things into the building. CSS calls mom to

ask if she's in parking lot. She says she is not. CSS tells her that dad is just coming into
building and will call her when dad is settled into the room and let her know.

10:42: CSS calls mom to tell her dad is settled into room. Mom says she'll be here
is a few minutes.

10:45: Mom signs Marie Claire into visit. Mom asks i£C5S will note that dad was
late, not her. CSS tells mom that neither party was at ISNW at 10:30. Mom says she was
waiting for CSS to call her back. CSS does not take anymore of dad's visit time up
discussing the matter and takes Marie Claire Up to room 211 to see dad.

10:49: In the room, dad greets Marie Claire with a hug and kiss. Dad has set up the
room with toys, games, music (on his laptop) and the puppet theater. Dad tells Marie
Claire that he's going to teach her about music this visit.

11:00: Dad gets out a gyroscope and teaches Marie Claire how to use it and tells
her about how it works. Marie Claire says, "I think I'm just a little bit hungry." Dad tells
her to have a snack. Marie Claire brings out a large poppy seed muffin and tells dad, "You
should have a little snack too." She breaks off a tiny bite, gives it to dad and then eats a
tiny bite herself and puts the muffin away.

11:10: Dad and Marie Claire sit on floor and go through some things dad brought
her: pen, paper, flavored chap stick, etc. He shows her some puppets he brought for her.
Dad brought some 'thinking caps' so they could play School. His isa jester hat, hers is a
birthday cake hat. Marie Claire says she's hungry so they sit at'.the table. Marie Claire
gets out a PBJ, chocolate milk, carrot sticks and strawberries and blueberries. She tells
dad the "carrots arz very yummy and make your eyes better" and gives dad one.

11:20: Marie Claire tells dad he needs to eat some of her sandwich. He says, "Are
you sure? I don't want you to be hungry." She smiles big and hands him a piece.

11:25: Food mess cleaned up. Dad and Marie Claire color and dad helps her with the
alphabet.

11:35: Marie Claire tells dad that her other food has settled and she wants
something else. She gets her muffin and fruit and combines part of the muffin with the
fruit. Marie Claire eats and gets a lot of the muffin on the carpet. CSS asks if she can
eat over the table better as the muffin will get smooshed into the carpet. Dad says he'll
bring plates and placemats next time. Marie Claire gets a napkin and cleans up the
majority of the muffin on the floor and tells dad, "You can clean up the rest."
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11:53: Marie Claire is done eating arid dad cleans up the mess. Dad gets out a tent
to put together and he and Marie Claire do so.

12:10: Tent put together, blanket on floor of tent, dad and Marie Claire pretend to
camp. They put a few floor puzzles together to make the 'floor' of the tent. (The tent is
completelysee through so CSS has good visual at all times on dad and Marie Claire.)

12:25; Still in tent playing. They have out the pizza puzzle and are making 'pizza'.
Talking and laughing are. plentiful as they make the pizza. While it cools, Marie Claire says
they have to go color. "Zip this back up so the bugs don't get in", she tells dad as they get
out of the tent. Marie Claire takes the coloring things into the tent, zips it up and they
color and work on the alphabet.

12:45: Dad and Marie Claire play in tent. Dad makes a flip card picture for Marie
Claire on a sticky note pad. Marie Claire giggles as dad flips the pages to make the man he
drew move. He helps her as she draws a girl to go next to his guy.

1:00: Dad and Marie Claire sit in tent and dad reads to her. Dad tells Marie Claire

that someday he'll teach her about anatomy (as they've come to a part in the book where
kidney's are mentioned) so she can be a doctor if she wants to. Marie Claire grins.

1:10: Marie Claire says a prayer and then she and dad eat the 'pizza' they made
earlier. "Mmmmm", they both say as they munch away. Afew minutes later dad tells her
it's time to get things cleaned up and put away.

1:20: Marie Claire 'hides' under the round table as dad puts the tent away. Dad
pretends to find her. She giggles loudly as he 'finds' her. Dad hides and she finds him.

1:23: CSS tells them "five minutes". Marie Claire hides again. Dad finds her. Marie
Claire takes pictures of dad cleaning up.-"Smile!!", she says as she jumpsaround snapping
his picture.

1:28: CSS tells dad Marie Claire needs to leave in two minutes. Dad gathers Marie
Claire's things, helps put her shoes and sweater on and then tells her he loves her very
much. Marie Claire tells dad she wants to stay. He tells her he wishes she could. Dad tells
her she will have to ask mommy if she wants to stay longer, Marie Claire nods 'yes', sadly.
After final hugs and kisses, CSS takes MarieClaire downstairs.

1:30: Visit ends with CSS taking Marie Claire down and mom signing her back into
her care. Marie Claire told mom, as mom was talking to CSS, "I want to stay longer with
daddy next time".
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10:30: Ddd has called earlier1 to inform us that he will be about 15 minutes late.
Mom is notified and says she is waiting in the mall parking lot next to ISNW and will not
be coming to the building until we call her to tell her that dad is in the building and
settled in,

10:48: Dad arr'w/es. CSS waits for a few minutes to call mom, to make sure dad is
settled into the room. While waiting, mom calls in to see what is happening. April tells her
that dad just arrived and we were going to call her as soon as dad was in the room, per
her request.

10:52: CSS calls mom. Mom says she'll be here shortly.
10:55: Mom.arrives with MarieClaire. CSS brings MarieClaire upstairs. When we

get off the elevator, Marie Claire runs to the room where dad is. Dad greets her with a
hug and kiss. They sit at table and color. Dad asks Marie Claire what she's drawing. "Art.
I'm going toan art class and so I'm drawing art.", she adds. "Oh, good. I'm glad you are
going to art class." Marie Claire gives dad a paper she drew on. He compliments her and
tells her she learns so fast. Dad sits close to her with his arm draped around the back of
the chair. He rubs her arm and back affectionately here and there.

11:10: Dad sits on floor with tAarie Claireand plays with Lego's.
11:25; Another CSS comes in and asks if we can turn music down. Dad shows Marie

Claire how to turn it down. They go back to playing with Lego's. Dad gets outthe puppets
and they combine puppets and Lego's to play with.

11:45: Still playing with Lego's. Marie Claire pretends her Lego person hurt himself.
Dad pretends to helpJier person. "Doctor help. I have a hammer stuck in my leg!", he says
in a high pitched voice. "You mean a 'pokey thing'.", Marie Claire corrects. Dad chuckles
and corrects himself. They continue to build on the story and play.

12:00: "Dr. Marie Claire!", Marie Claire says in a high, dramatic voice as if she's
being paged. Dad 'pages' her some more and her Lego person comes out to help the
injured person dad has. They continue to interact with the story line and Lego's.

12:09: Dad tells Marie Claire he needs to use restroom. She says she needs to also.
Security Steve follows us all to restroom and stands in lobby as we go into prospective
rooms. CSS goes with Marie Claire into restroom (not stall) and helps her wash her hands
afterwards. Dad comes out shortly after we do and we all head backto room.

12:12: Back in room, dad and Marie Claire sit on couch and dad reads a book to her.
They snuggle as he reads.

12:15: Book is done, Marie Claire says she's hungry. They go to the table and dad
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shows her pictures that have two pictures in one; old woman, young woman. He takes a
marker and outlines the old woman (after she identifies it) and then outlines the young
girl, explaining it to her. Dad gets out the lunch; sandwich, bagel and cream cheese,
chocolate milk fruit leather. Dad brought a baggie with dried strawberries from Pikes
Peak and tells her she can have it when she gets home. "I wrote on it what it is and where
it's from So mommy will know, ok?", he says. Dad opens the bagel for Marie Claire and as
she eats it he shows her pictures of things to "teach her things"; Obama, George
Washington, Abraham Lincoln, and a picture of him and her in the tent (from last visit).
Dad then gets out a copy of some currency and says, "Who's on this bill? That's President
Washington! See, you saw that picture already.", holds up the picture of President
Washington next to the picture on the bill. He goes through a few other bills and then
comes to another one and says, "Who's picture is on the hundred dollar bill?". He unfolds
it and reveals a picture of Marie Claire. She giggles loudly. Dad shows her another picture
of him and her on another bill. Marie Claire shares her bagel with dad. He takes one bite
then gives it back to her. Dad asks Marie Claire if she drinks regular milk or just
chocolate milk. "I drink both", she replies. "Good, because there's a lot of sugar in
chocolate milk", dad says. Marie Claire needs a napkin. Dad looks in bag and finds none.
CSS gives them a few baby wipes.

12:32: Marie Claire says her tummy is getting full and asks if she can eat more
later. "Of course you can", dad says. Dad cleans up mess and they sit at table and color in
a work book that teaches numbers. He helps her count the objects then write the
number. Dad kisses Marie Claire's cheek and says, "Good job! You are right! That's four!!"
Marie Claire smiles big.

12:50: Marie Claire wants to play Hide and Seek. Dad tells her that they need to
clean up first so they can play. Marie Claire tells dad she doesn't want to put the toys
away. "Well, what do you want to do? Can't play Hideand Seek with toys out."Marie
Claire says she'll put the toys away. Dad takes a few picture of her as she plays with the
Lego's more than putting them away. Dad sings the clean up song and they put the Lego's
away.

12:55: Toys picked up, MarieClaire asks dad for his camera so they can play Hide
and Seek. (Marie Claire hides and dad points the camera under the furniture and takes a
picture, looks at the camera and says, "No, not under there", until the picture he takes
reveals where she's hiding.) After he 'finds' her the first time, she takes the camera and
hides with it. Dad looks everywhere and then 'finds' her.

1: 05: Done playing Hide and Seek, Marie Claire plays with a few block and domino
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she found. Dad sits and watches. "Oh, I can't do it.", Marie Claire whines. "Yes you can.
You're just getting frustrated", dad encourages. "No I can't. I'm not frustrated", she
whines." "Really? Then why are you talking in a whiney voice like that? You can do it, Just
don't give up.", dad says. Marie Claire continues to stack the items and finally gets it. Dad
tells her, "Good job. I told you, you could do it. All you had to do was keep trying." They
then go the to couch, lay on it and dad reads to her.

1:18: Still on couch reading books.
1:21: CSS tells themthey have about 6 minutes left. Marie Claire wants to color so

dad goes and gets the colors and book. Back on couch, Marie Claire sits in dad's lap and
colors. Dad helps her identify the letters in the book..."L for Lamp", he says. Marie Claire
colors the lamp.

1:28: CSS tells dad it's time. Dad helps Marie Claire put her shoes on and gathers
herother things together. He gives her a kiss and hug and tells her he loves her.

1:30: Visit ends with mom signing Marie Claire into her care. Marie Claire shows
mom the fruit dad sent with her. CSS lets mom know that Marie Claire didn't eat any
during the visit.
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10:44: Dad arrives. CSS goes downstairs to wait for Marie Claire. Mom is there
with her. Mom says she almost ran into dad but Jane (receptionist) put her and Marie
Claire in another room until dad was upstairs. CSS tells mom that she is sorry that
happened and that she (CSS) would not have called her until dad was upstairs and settled
in. CSS tells mom that, in the future, she (mom) can ask the person who calls her (if it's
not CSS) if dad's in the room already. Mom says 'ok'.

10:49: CSS and Marie Claire go to room 211 where dad is settled in. Marie Claire
goes and gives dad a big hug. Dad tells her how much he's missed her. Dad sits on couch
with Marie Claire and shows her a short video on his laptop of the cats he has at home.
Princie and Sophie. He tells her they miss her. She waves at them as they meow.

11:00; Dad and Marie Claire sit at table with face paints. Dad gets them out and
ready. "Goodie, daddy! Goodie! I LOVE face painting.", she says as she claps her hands.
Marie Claire mentions her upcoming birthday party and says, "Can you come to my
birthday party, daddy? Please?". Dad tells her that he'd love to come to her birthday
party but isn't sure mom would like that. "Well you can come", Marie Claire says. "You
need to ask your mom about that, sweetie", dad says. They start painting their faces and
chatting as they do.

11:15: Still face painting. Dad has Marie Claire mix all the colors to see what color
she gets. They go to the mirror and look. "What do you think?", dad asks. "I think it's...
beaut/fuM". she exclaims. They play a bit more with the colors and then Marie Claire
wipes herface paint off with baby wipes and then takes dad's off.

11:20: Marie Claire has dad sit at the table and then paints on his face. "Here, I'll
start with yellow, for the sun!", she says as she paints a sun on his cheek. Then she paints
a flower on her cheek.

11:40: Marie Claire wants to play with the Lego's. They are on the floor building
things and making up stories about what they build.

11:55: Still playing with Lego's. Marie Claire drops a Lego on top of what dad is
building and says, "Oops! Sorry, daddy". "That's ok. It's no big deal.", dad replies. "It's no
big deal", Marie Claire repeats.

12:10: Building and story telling abounds; a building being built, nfAr. Man" going to
work and the park, etc.

12:25: Marie Claire tells dad she just a little bit "a hungry". She gets the PBJ mom
sent and takes a bite and then gives dad a bite. She puts the sandwich back in the bag
and says, "There you go" and puts it back in lunch bag. Back to playing with Lego's. Dad
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says, "Ok, but I'm going to get out the new puzzle I got." "Oh! But first you forgot the
most important thing! Clean up!!", Marie Claire says in a happy voice. They both clean up
the Lego's and dad gets out amannequin of aman that has all of the insides in it. He
takes off the front part of the mannequin/puzzle and shows Marie Claire the lungs,
heart, pancreas, liver, kidneys, etc and goes over each one. After they take each piece
out and identify it Dad has Marie Claire put them back in the place they go (with his
help). Marie Claire has abig smile as they work on this. "There, now you know these if
you decide to become adoctor some day.", dad tells her. She nods 'yes' and smiles.

12:37: Marie Claire says she wants to build their tent. Dad and Marie Claire start
to put the tent together. They listen to nursery rhymes as they work together. Marie
Claire wants to put two puzzles together to make them into their carpet. Dad tells her
they can do that. They talk and put the puzzle together.

12:55: Still putting the dinosaur puzzle together. Marie Claire chatters away as
she finds pieces that fit. "Here, daddy. This goes here!", she says as she hands dad a
piece. They talk about words that rhyme.

1:02: Dinosaur puzzle put together. Marie Claire cheers and says they need to put
the other puzzle together (Princess puzzle). As dad gets the box, Marie Claire suddenly
says, "Daddy!" He hesitates and looks at her and she throws herself at him giving him a
big hug Dad holds her and kisses her cheek. Marie Claire says, "Oh daddy, I love you".
Dad chuckles and tells her he loves her, too. Dad holds her for afew more seconds and
then they go to putting the puzzle away. Marie Claire tells dad "thank you!" for bringing
the puzzles. Dad smiles and tells her she's welcome.

1:08: That puzzle is put together. Dad puts the blanket over it, per Marie Claire's
request. "Oh, daddy! Where's the books?", Marie Claire perplexes. Dad points to the bag
they are in. Marie Claire opens the door to the tent to go get them and says, "Daddy, I
hope the flies don't come in!" Marie Claire hands dad aboard from the Lego's and tells
him to use it as afan to keep the flies out while the door is open. Dad complies. She
grabs some books, comes back inside the tent and they zip it up to keep the 'bugs' out.

1:13: Dad and Marie Claire lay in the tent and read a book (Spoon) dad brought.
1:23: CSS tells them they have about 3minutes. Marie Claire goes and hugs dad.

He wraps his arms around her and holds her, rubbing her back. Marie Claire tells him
she's hungry. Dad tells her she'll have to eat in the car as there's not much time left. CSS
lets dad know that if she gets her shoes on quickly they will have a few minutes to eat a
bit together.

Page 2/3 0
9/23/10

Mockovak



1:26: Mdrie Claire crawls under the tent floor and dad tickles her and says, "Oh my
goodness, we are being attacked by thecreature under the tent." Marie Claire giggles
loudly. Dad crawls out after her. Much laughter.

1:28: CSS tells Marie Claire she needs to get her shoes on. Dad breaks the tent
down and puts it away.

1:30: Visit ends as Marie Claire gives dad a last hug and kiss and CSS takes her
down to mom. Mom signs Marie Claire back into her care and leaves.
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Dad arrives at 10:32 and sets up the room waiting for his

daughter. Security Guard Steve is in observation room. Dad

sets out a throw blanket on the couch and presents on the

table. It is his daughter' s birthday. He sets up.

10:40 I go downstairs and am told by Jane that Mom has not

yet caI Ied to see if Dad is set up in room.

10:46 Mom calls me and says she' s been parked across street

waiting for me to call her. Visit will extend 15 minutes

today due to communication problems. CSS did not understand

that she was supposed to call mom when dad was ready. Visit

will go to 1:45 to make up the 15 minutes. I inform Dad. CSS

goes downstairs and gets Marie Claire.

Dad meets us with Security Steve in lobby. Dad has a Hello

Kitty balloon for Marie Claire' s birthday.

We go to room and they tie the balloon to a pink box dad has

in room. Marie Claire says "Is it time to measure?" Dad

agrees, he measures her height against his ribs. He indicates

that she' s grown a couple of inches since last time.

Dad and daughter open presents. The first gift" is a hello

kitty stuffed animal. She is very excited. "Wow!" she

replies with excitement.

Marie Claire talks to dad about Hello Kitty stuff in the

Build a Bear store. They discuss Hello Kitty items as Marie

Claire opens another gift with HK clothes in it.

As Marie Claire puts on her new clothes she tells Dad with

enthusiasm, "This is my favorite Hello Kitty Doll!" As Dad

undoes tags for clothes they talk about how they are

ballerina clothes. He tells her he knows that she loves
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ballerinas, so he got blue ballerina clothes for the doll.
Marie Claire says, "That' samazing!" when she learns that
the bows Velcro on and off. Dad has gotten her Hello Kitty
bags to take her things home in. Dad tells her, "Okay 1put
the shoes on. you put the dress on. " they work co
operatively to put the dress on the doll.
Dad plays classical music quietly in the background. They do
Hello Kitty puppet theatre. Marie Claire sings for Dad who
watches the show.
Marie-Claire tells Dad she' sfour, he tells her she II be

She'speaks of going to Disneyland for Christmas. "Would you
come with me?" She asks him. He says he can' tcome but he
would like to very much.
is abox of Legos, acamping type Lego type set. She .. very

animated and keeps saying "amazing!" More gifts opened;
soarf, cards, legos, other HK items. Marie Claire is very
excited. .
She is told they will make Christmas cards later. She tells
him she loves Christmas cards.
He teaches her about the piggy bank he brought. There are
three slots. One says spend, one says save, one says share.
He explains each one of them to her.
11-56 They do another puppet show, Dad takes pictures. He
says he' II send her pictures. They put on adifferent
outfit. Marie Claire comments on how tiny the dolls feet are.
Dad says, She can sit and have cake with us.
Dad says he' shungry and asks if they should eat. Mane
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Claire says okay,

They set out mats to eat and Dad gets out food. Daughter gets
out macaroni and cheese she brought from home. Dad gets out

two sandwiches he brought. Store made and bought. He brings
out drinks he brought and fruit. She brings out carrots and
says they can share those too. She brings out a container of
broccoli too . She puts her food on a plate and when food is
on her plate proceeds to eat. She shares her broccoli and
carrots. Dad tells her he likes both. She notices that they
have the same forks. They discuss putting blueberries and
strawberries on the cake. Dad pours her juice, she tastes it
and likes it and offers to share. Daughter asks, " do you
like my Hello Kitty napkin?" My mommy bought it for me we
use them for tea parties and lunch and celebrations.
Marie-Claire tells Dad she' s going to "have a pinata for
my birthday. " She tells him her cousin had a doughnut eating
contest for his birthday, "you had to close your eyes and
only use your mouth. Mommy helped me a little.
She speaks of going to afarm and getting to feed a big pig.
12:10 She says ." Ithink I' m done. " Dad says okay.
She wants to play Legos. Then she decides to "learn dad"
how to draw Hello Kitty. Dad says, "learn me or teach me?"
She corrects herself and says teach.
Marie-Claire notices that there are stickers, "that' s
amazing, " she says. They sit and put people Lego' s
together. Marie-Claire wants to go on to making atruck, Dad
says, "wait Iwi11 hand you the pieces and you can put them
together. " When she has difficulty he takes the first two
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pieces and shows her how to do it. She whines a 1ittle while
he does this. When he repeats above she is told, "that' s
how you learn, by watching. " They go back and forth building
the truck. Then he hands her pieces for her to attach

herself. They continue to build the truck together. When she
gets frustrated he encourages her. Then he fixes his mess up,
12:20: Dad and Marie Claire sit on floor and play with the

Lego' s.

12:40: Still on floor playing with Lego' s. They make up

stories as they play.

12:50: Dad and Marie Claire still playing with Lego' s. They
talk and make up stories as they play.
1:00: Marie Claire says it' stime to eat. Dad asks if it' s
time for cake. Marie Claire says yes. Dad gets out a Hello
Kitty cake, lights candles on it and sings Happy Birthday to
her and then she blows candles out. They eat some cake, a few
strawberries and then clean up their hands.
1:10: Back on floor playing with Lego' s. Marie Claire sits
on dad' s lap as they look at Lego' s and then, moves next to

him. Lot' s of smi les.

1:20: They finish putting motor home together. They look at
it and Marie-Claire asks, "is this a door?" Dad says yes,
then goes on to explain how it' satrailer that can travel.
They play with it when its assembled and decide where the
stickers should go. They put together a Lego TV for the motor
home. Dad comments on how it has a TV.
Marie-Claire says Hello Kitty is getting cold and needs a
jacket. She looks through the bag for a jacket, she brings
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Dad a Hello Kitty ribbon, " Ibrought this from home. Dad
corrects hr and says that he brought it for her to tie up her

packages with. He tells her she can use it for anything she
wants. Dad is finishing up details oh the motor home. Dad
gets help from Marie-Claire as he finishes. He helps her put
the finishing details on the motor home. He "woooo-whoos' s
at completion of Lego motor home. As Dad pushes it around one
of the wheels comes off he fixes it. "you be the boy Daddy,

I' II be the girl. " T 11 do the cooking she says." Then
tells him to say he' s hungry. When he does he says will you
make me some spaghetti?" She adds ." and a peanut butter

sandwich?" She agrees. They play.

1:33 Itell Dad about twelve more minutes. He says to
daughter they have ten more minutes before clean up. They
continue to play.

1:35 Dad pretends to surf board, Marie Claire keeps asking,
"one more time?" Dad accommodates her. Dad tells her they
can play with it the next time they are together.
1:39 Dad tells her its time to clean up. Theydecide how to

put the Lego's away together.
1:41 Dad gathers all her other presents and puts them in a

bag for her.

1:45 Visit over. Iwalk Marie Claire down to Mom.

1:48 Mom arrives and signs for child.
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10:30: Dad is hot here yet.
10:37: Dad arrives. Security Steve helps him bring thing in. CSS texts mom to let

her know she can bring Marie Claire.
10:41: Mom arrives and signs Marie Claire into visit. CSS takes Marie Claire up to

room 211 where dad greets her with a hug.
10:45: Dad gets out Some food and drinks he brought. Oddwalla Carrot drink and a

Blueberry one. Marie Claire tries thecarrot and doesn't seem to like it. She likes the
Blueberry. They sit and eat carrots with ranch and some blue corn chips and salsa. Dad
also brought strawberries. They sit and talk about the food, trees, favorite drinks and
fruit.

11:00: Dad talks to Marie Claire about his choir singing with someone special and
that he'll try to get it recorded so she can see it later. Dad sits with his arm around
Marie Claire as they talk. She eats part of her yogurt (mom sent). Marie Claire tells dad
to eat some of it. Hetakes a bite and tells her he just wanted a bite.

11:10: Done eating, they sit on thefloor and play with Legos. Dad brought two new
sets of them.

11:25: Still making things with the Legos and pretending various things. Marie
Claire builds onto the 'monster' they have build. "Here, let me show you how to do it,you
silly daddy.", she smiles big. She gets it done and dad praises her for getting it don«
right.

11:45: Both are on floor creating things and stories with the Legos. Mane Claire
sings as she puts the finishing touches on her creation.

12:05: Marie Claire says she's a little hungry so they both go to the table and she
eatssome of her PBJ. Dad sits and drinks some juice and talks with her as she eats.

12:13: Marie Claire sits on dad's lap, eats her sandwich and looks at pictures they
took of previous visits. Marie Claire nestles her head into dad's neck and smiles as she
looks at them.

12:25: Still eating and talking. Marie Claire asks dad if they can go to the beach He
asks, "Do you want to go to the beach, sweetheart?". She tells him she does. "That would
be nice, wouldn't it?", dad asks. "Yes", she smiles. They talk about the fun they've had at
the beach in the past. Dad goes and gets afew workbooks and they go over afew things
as Marie Claire eats carrots.

12:35: Done eating. Marie Claire lays in dad's lap and "reads" aCurious George book
to him. Dad has his arm resting on the side of Marie Claire's body and pats her leg as he
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Snuggles her. Dad kisses the top of her head every so often and helps her with the story
as she begins to slow down.

12:50: Dad and Marie Claire sit on floor and color on the theater set with chalk.
"I'm making this a pixie color, daddy", Marie Claire says as she draws on the wood. "You
put this green color on your part, ddddy." She says as she hands dad a green chalk. He
complies. "It's a pixie color", she tells him. Dad smiles and agrees.

1:05: Dad gets outa camera and takesa few pictures of Marie Claire and shows
them to her.

r.20; CSS advises of time. Dad tells Marie Claire,"We only have ten minutes left."
Marie Claire does a puppet show for dad; sings her story for him. He cheers and claps.

1:26: Dad does a real fast show at Marie Claire's request.
1:28: Shoes on and final farewells given.
1:30: Visit ends with CSS taking Marie Claire down to her mom.
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10:27: Mom checked to see if dad was here yet. CSS tells her no and lets her know
that she will contact her when dad arrives.

10:30: Dad not here yet.
10:45; Dad arrives and begins to bring things to room
10:50: Dad Settled in, CSS contacts mom to let her know.
10:53: Mom signs Marie Claire into visit and CSS takes her upstairs. Dad greets

her with a hug and kiss. "Sorry I was late, dad. I had a lot of knots in my hair", Marie
Claire says. "Oh, you had a lot of knots inyour hair and you were late? That's ok.", dad
says.

11:00: Dad and Marie Claire sit at table and match coins to the picture of them on
place mats dad brought. Dad tells her when she's done she can put them inthe bank he
brought. Once Marie Claire has matched the coins dad lets her put them in the bank.

11:20: Dad and Marie Claire make Christmas cards to send to children dad is

sponsoring overseas. Marie Claire writes her name and is sinks back into her chair and
sulks, stating it's not very good. "Oh, don't be upset. It looks good. Do you want daddy to
help?", dad says as he strokes her hair. Marie Claire nods that she does want him to help.
Dad complies. They talk about the upcoming holidays; Thanks giving and Christmas. Dad
has Marie Claire take a dollar out of her bank to share with the children they are
sponsoring.

11:30: Dad gets out some food to eat as Marie Claire colors in a small tablet. He
asks if Marie Claire wants anything to eat yet. She tells him 'no' andasks him to draw the
head of a lion on her drawing. Dad does so. Marie Claire tells dad he drew it in the wrong
place and she rips the page out of the book and gives it to dad. "Here, you can keep that
one", she tells him as she starts to draw again. After making one mark MarieClaire
slumps back into her chair and pouts, "I can't draw very well", she complains. Dad looks at
her for a few seconds and then Says, "What's all the pouting about, Miss Pouty face?".
Marie Claire continues to pout. Dad says, "What do we have to poutabout? We have good
food, lots of things to do—color, read, play. We have nothing to pout about, right?" and
tickles her as he says the last part. Marie Claire begins to smile and then laugh. Dad tells
her he wants to read now. He gets on the floor with Marie Claire and reads a book with
lots of flair. Marie Claire listens intently. After the book, Marie Claire lays on the
blanket. nAre you tired?", dad asks. Marie Claire continues to lay down. "I think I'm tired,
too. I'll take a nap, too.", dad says. Dad lays next to Marie Claire and begins to 'snore'
loudly. Marie Claire laughs at dad and tells him he woke her up. They begin to play.

Signature ^N: -Ag^-fv^ 11/11/10 (Thurs)
Page 1/2 (J Q Mockovak (PP/Supervised)



11:40: Putting together a puzzle together.
11:55: Still putting puzzle together.
12:05: "I am so good at putting together puzzles", Marie Claire says as they start

another jigsaw puzzle. They talk as they do so.
12:20: Done with the second puzzle, Marie Claire tells dad she wants to do another

one (there are 4 in the box). Marie Claire ydwns and tells dad that she's tired and going
to take a nap when she gets home. Dad tells her he's going to have to drive home after
the visit. "You can take a little nap if you want to. Daddy will eat some food while you do.",
dad adds. Marie Claire tells him she wants to do the puzzle. They do.

12:40: Marie Claire gets frustrated with the last few pieces of the puzzle. Dad
tells her they'll take a break and eat something and then go back to it. Dad picks her up
and growls like a bear and tickles her as he carries her to the table. Dad gets out
carrots, ranch, blueberry Naked Drink. Marie Claire opens the yogurt mom packed for
her as well. Dad gets out some turkey and cheese slices and asks Marie Claire if she
wants any. "No thanks", she says as she drinks more of her juice.

12:45: Dad goes and washes the spoon Marie Claire dropped on the floor. Marie
Claire hides under the blanket while he is gone. Dad 'finds' her and carries her to the
table. She giggles and goes and hides again. Dad puts the blue blanket on her and crawls
towards her. growling. Marie Claire raises up under her blanket andjjrowls as well. They
mover the puzzle as they are crawling around. "Daddy! Look what we did. We crashed into
the puzzle!", she exclaims. Dad says, "Uh-oh. Why don't we finish it since there are only a
few pieces left." Marie Claire agrees and puts the final pieces together.

1:05: Both are eating and chatting and laughing.
1:10: Dad gets up and hides under the blanket. Marie Claire finds him. He grabs her

and holds her. Marie Claire giggles. They play some more.
1:15: Dad cleans up the lunch mess. They are on the floor coloring now.
1:26: Dad helps Marie Claire get her boots onand gather her things. Dad embraces

Marie Claire and tells her he loves her very much. Marie Claire hugs dad back.
1:30: Final hugs and kisses given, CSS takes Marie Claire downstairs where mom

signs her back into her care. Visit ends.
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10:30: Dad not here yet.
10:41; CSS texts mom and lets her know that dad is here and settling in.
10:46; Mom arrives and signs Marie Claire into visit. Marie Claire said she is tired

of waiting. CSS takes Marie Claire upstairs to dad. Dad greets her in the lobby. Marie
Claire smiles and gives dad a hug and shows him a fortune she has from a fortune cookie.
We all go into room 211. As we walk into the room Marie Claire tells dad, "I have a small
orange that I don't like" and lifts her lunch pail up for dad tosee. Dad tells Marie Claire
that hebrought the tent this time since they haven't had it in awhile.

11:00: Dad puts the blanket on the floor and they look at a new thing he brought, a
Bake and Decorate Cupcake Set. Dad opens the box and gets out the plastic cupcakes and
all the f ixin's and they 'moke' cupcakes. They chat as they create.

11:10: They play with another game dad brought; looks like a clock puzzle type of
thing. They set the puzzle timer and wait for the dinger to go off to signify that the
cupcakes are cooled off enough to handle. Marie Claire goes, "Ding, ding, ding, ding!" and
they take the cupcakes and put the candles on them and trytodecide who to sing Happy
Birthday to. Dad suggests Hello Kitty but Marie Claire has not brought it. So dad gets
out the puppets and uses silly voices for each and sings HB to Marie Claire. She blows out
the pretend candles and they 'eat' the cupcakes with gusto. Then they clean the frosting
tops of the cupcakes with baby wipes and start over.

11:20: Marie Claire shows dad her ring. Headmires it properly. "I got it at my
store", she tells him. "What's your store?", dad asks. "Fred Meyers", she says. "Oh,
Freddies. They have everything at Freddies", dad tells her. Marie Claire gets an excited
look on her face, leans into dad and says, "Ya know what? Targethas everything^. More
than you know probably." Dad grins. Dad watches as Marie Claire makes another cupcake.
He takes pictures of her and asks if she wants to have a picture sent to thegirls they
are sponsoring. She tells him that's ok. He asks if she wants pictures of the girls for her
and mom to see after Marie Claire tells him that mom wants to know the girls' names. She
tells him,"No thank you".

11:40: Marie Claire and dad continue to talk and decorate cupcakes together. Good
interaction. Once they are all made Marie Claire puts thegirl puppet on her hand and
sings HB to dad and he blows out the candles. "Happy Birthday, daddy", she says. Dad
thanks her and they clean off the candles and frosting tops.

12:00: Marie Claire says she's done with the cupcake game. Dad asks if she wants
to put together a puzzle. "No, it's time for our tea party", she tells him. They sit at the
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table and eat some baby carrots and ranch. Dad has water and Snapple tea as well. There
is ayogurt, cashews, mini marshmalldws and a PBJ on thetable as well. All food is
together. Not sure what ddd brought and Marie Claire brought. They eat and talk. Marie
Claire hides under the blanket she's sifting oh in the chair at the table. Dad 'finds' her
and she hides under it again. Dad goes and hides. Marie Claire gets quiet and looks at
CSS. "I don't know where he is", CSS tells her. She finds him crouched beside the couch.
Dad jumps at her and peals of laughter echo around the room. They go back to their tea
party. Dad opens some pistachio nuts for Marie Claire and him to share.

12:15: Dad and Marie Claire play and eat. Dad gets under the blanket and pretends
to be a couch that is hungry. Marie Claire feeds him cashews. Dad laughs and gets back
up at the table.

12:19 Marie Claire wants to take pictures. She puts her cupcake set under the
couch and goes underneath, too. She puts the camera in front ofthe couch and dad helps
take apicture. Dad says he is going to have some more peanut butter and jelly sandwich
(teasing). Marie Claire says, "No, Mom says I have to get all my sandwich." Dad says, "I
will eat cashews then." Marie Claire says, "Mom says that I can not eat the food that you
bring." Dad says, "Next time I will bring peanut butter and jelly sandwiches."

12:25 Marie Claire says she is going to have acooking show. Dad helps her set up
the puppet theater and she sits, behind itand does acooking show with the cupcakes. Dad
watches and takes pictures.

12:40: Dad and Marie Claire sit with the blanket over their shoulders and play with
the cupcake set again.

12:50: Marie Claire helps dad set up the tent so they can have a puppet show in it.
After it's set up they put the blanket it in for the soft floor and then the toys. They play
and laugh.

1:10: Still playing in tent.
1:20: Outside of tent playing with atop and agyroscope. Talking and smiling. CSS

tells them they have ten minutes.
1:26: Dad begins to clean up the toys while Marie Claire continues to play with the

gyroscope.
1:30: Marie Claire gets her shoes on and dad gathers her food items up and puts it

away. Marie Claire gives dad a hug and kiss and leaves with CSS.
1:34: Visit ends with mom signing Marie Claire back into her care asdad waits

upstairs.
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10:29: Dad is in lobby upstairs. CSS texts mom and lets her know to bring Marie
Claire to ISNW.

10:34: Mom Signs Marie Claire into the visit.
10:35: Dad is setting up the room in aChristmas theme. Marie Claire enters the

room and dad stops what he's doing and squats down and gives her abig hug saying,
"Merry Christmas!" to her. They chat about all the things in the room: small Christmas
tree gifts stockings, etc. Dad tells Marie Claire they have to leave some cook.es and
milk for Santa. He gets out some sugar cookies decorated. They decide to decorate the
tree first. Dad says, "We need to go to sleep and then wake up so Santa can come with
the Pr^J»-Dod Qnd MoHe c(Q.re decoratc the tree with bulbs. Marie Claire drops one
on the table and it breaks. Dad tells her not to touch it as he doesn't want her to cut
herself Dad deans up the broken ornament. "I'm really sorry I broke the blue one ,
Marie Claire tells dad. "Oh that's ok. We have plenty more. These things break
sometimes. It's ok", dad says. "We have abig tree at our house with lots of things o_n ,t.
Im in ballet now but I'm just new. I'll be in the Nut Cracker on someday. ,she tells dad.
"Oh, that's good!", he replies. Marie Claire asks dad about h.s holiday

10:55: Still talking and decorating the tree. . iU u -~a
11:00: Done decorating, Marie Claire turns the lights on the tree both cheer and

clap Marie Claire says it's time to go to sleep so Santa can come. She has p.cked«.the
liesfor him. Dad'pours some milk in acup and sets it and the cook.es on the table. He

covers Marie Claire up, head too, and tells her, "No peek.ng. You need to sleep. Dad
comes in and says in adeep voice, "Santa's here. Hope they left me some cook.es Oh
I dYum tese are so good." He eats afew bites then says, "Has Mar, Claire been

good this year?" CSS says, "? think she's been excellent!" "Oh, well then «edte^rto
get lots of gifts and puts gifts under the tree. Big production of be.ng Santa. Mar,
Claire aiqqles under the blanket. .M* All gifts under tree (end table), dad lays on couch with Mane Ctare and
so* "Oh ifs night time. I wonder if its almost morning." Marie Claire says it is/They
Z„ stre* and look at the tree area. Marie Claire's eyes are wide. -Look at what Santa
bro^ht"she exclaims. Marie Claire eats abite of cookie and then dad «*•'*•••*«
to opln apresent. She runs to the gifts and gets one to open. It's aLegos;«* *»*
dscuss what Santa looks like .s they munch on cookie* Dad <^^J^"'
tooth is gone and asks if she put it under her pillow. She says she d,d. What d,d you get.
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Money?" "Real money and gold chocolate coins!", she chirps.
11:18: Looking in their stockings. Hello Kitty bubble bath, chocolate bar and

"Diamonds!", she says in gleeful awe. "Yeah, big ones!" dad exclaims. She looks at them in
the sunlight and smiles. Thereare pink diamonds as well. "Woooah", she says as she looks
at them, bad shows her that they are magnetic and they put them oh the metal frame
around the window.

1:25: Marie Claire gets another present andtries to read the tag. Dad tells her
that it's for her. "Well, why don't you have any presents?", she asks soulfully. Dad pauses
and says, "That's a good question." dad tells her that he has one present under the tree.
Marie Claire digs through all of her gifts to get to dad's gift. He reads the tag, "To
daddy", Marie Claire smiles sweetly. It's a tie. Dad is surprised and pleased. He tells
Marie Claire it's perfect and will go with the suit he has. Marie Claire opens the next gift.
It's a red velvet Christmas dress with white "fur" around the cuffs and hem. "Oaoh, I
looove it!", Marie Claire cries. Dad has set up a make shift dressing room in the corner of
the room. Marie Claire dances over to it and changes into her dress and Hello Kitty
tights; chatting to dad the entire time. Dad helps her with the sleeves.

11:35: Marie Claire opens another gift; books. She has dad get her Santahat,
which matches her dress. Marie Claire opens a big gift next. Dad helps her with it as it's
big. "Wow!!", she says. Dad sees it and tells her she has to open anther one first because
they go together. She complies. "Aaaaawwww!!! It's a dooolllly", Marie C\a\re smiles. "I
loooove it!" There are two dolls in the package; a boy and a girl. "You be the boy baby and
I'll be the girl.", she tells dad. Dad tells her that they are twin babies. Marie Claire opens
the other boxand finds a little tote on wheels to hold the dolls and their accessories in.

11:45: Marie Claire tells dad to look in his stocking now. Then Marie Claire takes all
the bows off the gifts and piles them on the chair before opening other gifts. "Oooohh,
so sweet. I love it! Thank you so much!", Marie Claire croons as sheseesa Hello Kitty
outfit. Dad told her that he met Hello Kitty in Chicago and she sent that present for
Marie Claire. "Why does Hello Kitty like me so much?", Marie Claire asks. "Because you
are such a sweet girl", dad says.

11:55: Dad and Marie Claire sit on the floor and read the book that came with the
dolls.

12:05; Marie Claireand dad sit onfloor and dress the dolls and talk. Marie Claire
chitchats away as they dress the dolls; making up stories about the dolls and the
diamonds. Marie Claire asks dad why she got so many presents. "I guess you're lucky, huh?
But before you leave we are going to give gifts to some other little girls, ok?", dad says.
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"Why?", she asks. "Because not all little girls are as lucky as you. So we're going to share
with them", dad tells her. Dad rubs Marie Claire's back as she packs up the dolls bag to
take them "to the park".

12:15: Dad takes pictures as Marie Claire continues to play. Dad gets out some
apple slices and eats. Dad and Marie-Claire talk about the"prettiest Christmas tree
ever." Marie Claire tell Dad that she has a big Christmas tree at home. He tells her that
she has two trees now. She and Dad talk about names for the girl and boy doll. Marie
Claire says she might name the girl Alice. She says its her most favorite baby doll ever.
Dad sits on the floor and talk with her as she fiddles with the dolls.

12:30: Dad helps Marie Claire put her dolls away and pack up all their things, then
they play the Bunny Hop game she unwrapped earlier.

12:42: Done with the game, they now sit at the table and watch a Hello Kitty
cartoon and eat their snacks. Marie Claire can't see so dad sits her in his lap. She smiles
as she munches and watches the show.

12:55: Dad opens the Odwalla drinks her brought and Marie Claire mixes the two
then tells dad to do the same. Dad holds Marie Claire on his lap and braids her hair as she
watches the movie. He kisses the side of her head. Marie Claire smiles.

1:10: Movie is over. Marie Claire asks dad if she can take the rest of the cookies
home. Dad tells her yes. Dad asks her if it gets cold around here. Then he tells her, "Ok,
I want you to open this present. It's from Prince and Sophie". He holds the box as she
opens it. It's apink coat with matching hat and gloves. She opens another gift; apurple
and pink dress. She puts it on and dad takes a few pictures of her in it with the dolls.

1:20: Dad and Marie Claire sit at table and share the chocolate bar that was in her
stocking. Christmas music plays in the background. Dad goes behind the curtain and
changes into his dress shirt.

1:25: CSS takes a few pictures of them in their Christmas clothes. Dad cleans up
while Marie Claire plays with the dolls.

1:28: CSS texts mom to let her know there are a lot of gifts and we will be down in
a few minutes.

1:32: Dad gives Marie Claire final hugs and kisses and tells her he loves her very
much. Dad tells Marie Claire, "I won't see you for 3 weeks. You know I'd like to seeyou
more often but I can't right now. But you know that I love you so much, right?" Marie
Claire has her head down. Dad raises her head and gives hera kiss on the cheek and a
long hug. Marie Claire's eyes get alittle misty. Visit ends with mom signing Marie Claire
back into her care at 1:34.
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PACIFIC MEDICAL CENTERS

RE: MOCKOVAK, MICHAEL

CHIEF COMPLAINT
This 51-year-old ophthalmologist came in for a complete physical exam, but also for attention to several
concerns. Because these issues took precedence, a physical exam was not performed today.

HISTORY OF PRESENT ILLNESS
He notes that he has had a chronic cough since 04/2009. Originally it was just a mild cough, but then became
more persistent and has been associated with some nasal congestion. On 06/16/2009 he saw Dr. Joseph Lee
at Overlake Medical Center. He was treated with azithromycin, Nasonex, Advair 100/50 and Guiatuss cough
syrup. He has also been using over-the-countercough syrup. He felt that his symptomswere improving, but
then came back with a vengeance when he was recently exposed to a blast of coldair from an air conditioner.
It has been followed by lots of continued congestion in the.nose and throat, as well as a dry cough. Hethinks
he may have had a fever last week, but did not actually check his temperature. He also felt some chills.
Sometimes his head feels warm.

Secondly, we talked about mood issues. He has justbeenthrough a very difficult divorce and he has hada
problem with his practice andwith his business colleague. All of this has led to tremendous emotional stress.
He notes that he sleeps poorly and often feels anxious. At times he has beendespondent, but never hopeless
or helpless. Hedenies suicidal ideation. Hedoes note that he has had a long history of"moodiness".

PAST MEDICAL HISTORY
Osteoarthritis involving the neck and lumbar spine.

PAST SURGICAL HISTORY
Corrective vision surgery.

MEDICATIONS
1. Nasonex 50 meg, not currently being used.
2. Advair 100/50 b.i.d., not used.
3. Cough suppressants as noted above.

ALLERGIES
No known drug allergies.

HABITS
He has a few drinks of alcohol per week, no more than 7. He denies use of tobacco or any illicit drugs.

SOCIAL HISTORY
He was born in Chicago. He isdivorced and has 1daughter. He works as an ophthalmologist and rotates
between 3 clinics throughout Washington State, devoting his time to doing corrective vision surgery.

FAMILY HISTORY
His brother has eczema. Anephew has asthma. One ofhis relatives alsohas hypertension and diabetes.

REVIEW OF SYSTEMS
Skin: Henotes that he sometimes gets dry skin on hisscalp. Neurologic: Occasional headaches.

PATIENT: MOCKOVAK, MICHAEL PROGRESS NOTE
DOB: ^MHH MADISON
MRN; |^HH Christopher Smith, MD
DATE: 8/3/2009 Page 1 of 2



PHYSICAL EXAMINATION
GENERAL: This is a well-nourished, tan, friendly, middle-aged man.
VITAL SIGNS: Blood pressure 122/80, pulse 88, weight 168, temperature 99.5, 02 sat 97%.
SKIN: Warm, not hot and no rashes present.
NECK: Without lymphadenopathy of the supraclavicular or cervical regions.
CHEST: Clear to percussion. On auscultation, there is some slight coarsening of the breath sounds on
Inspiration and diminished intensity of the breath sounds on expiration, I did not appreciate significant
prolongation of the expiratory phase of respiration.
CARDIOVASCULAR: Regular rate and rhythm withoutmurmurs or gallops.
PSYCHOLOGIC: He is calm and cooperative. He does not appear sad, moody or anxious.

ASSESSMENT
1. Chronic cough with a history ofeczema and also childhood history of"hayfever". I believe that this is due to
reactive airway disease or a mild form of asthma.
2. Situational depression.

PLAN
Prednisone20 mg daily for 7 days and then 10 mgdaily for 7. Inaddition, he will resume Advair 100/50,1 puff
b.i.d., gargle, rinseand spit afteruse. Iencouraged him to begin performing nasal irrigation as well.

Forhis mood, he will start citalopram 20 mg, 1/2tablet daily increasing to a whole tablet after a week. Wewill
check labs to include a PSA, CMP and lipids in anticipation ofa followup visit with me in about 3 weeks for a
complete physical exam and followup ofthese acute health concerns. He will call with any questions.

***** Document e-signed by Christopher Smith, MD on Sunday, August 23, 2009 at3:09 PM *****

Christopher Smith, MD
CS/7234
D: 8/3/2009 11:32PM T: 8/5/2009 2:47 PM
Job# 1973296
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March 7, 2011

Colette Tvedt

Schroeter Goldmark & Bender
810 Third Avenue

Suite 500

Seattle, WA 98104

Dear Ms. Tvedt:

UWMedicine
SCHOOL OF MEDICINE

Iam writing to describe the clinical symptoms of major depression, adisorder for which prescription of an
antidepressant medication such as Celexa (citalopram) is indicated. The patient must have (1) persistent
depressed mood and/or (2) persistent diminished interest in or pleasure from usual activities. In addition, they
must have nearly every day, at least three (if both [1] and [2] are present) or four of the following symptoms:
decrease or increase in appetite; sleep disturbance; objective psychomotor agitation or retardation; subjective
fatigue or loss of energy; feelings of decreased self worth or guilt; diminished ability to think, concentrate or make
decisions; and recurrent thoughts of death or suicidal ideation. The most accepted biological explanation of
depression' is decreased brain activity of the neurotransmitters serotonin and norepinephrine.

It has been known for decades (and is stated on page 366 of the American Psychiatric Association Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition, Text Revision, 2000) that "symptoms like those seen in a
Hvpomanic Episode may be due to the direct effects of antidepressant medication...or medication prescribed for
other general medical conditions (e.g., corticosteroids)." The scientific basis for antidepressant (including Celexa)
and glucocorticoid induction of hypomania are well described in the literature." The core feature of hypomania ,s
elevated expansive and (sometimes) irritable mood. This mood disorder is accompanied by at least three of the
following- inflated self esteem or grandiosity; decreased sleep; distractibility; increased goal-directed activity;
excessive involvement in risky behavior; subjective experience of racing thoughts; and more talkative than usual.
Patients with ahistory of high energy and drive and difficult interpersonal relationships are particularly
susceptible. In contrast to mania, psychosis, inability to function, and need for hospitalization are absent.
Antidepressants (such as Celexa) and glucocorticoids (such as prednisone and the fluticasone in Advair) cause
hypomania in susceptible individuals likely by producing excessive brain activity of the neurotransmitters seroton.n
and norepinephrine.

Sincerely yours,

Murray RaskiHa, MD
Professor and Vice Chair
Department of Psychiatry and Behavioral Sciences
University of Washington

206:764-2702

Department of Psychiatry andBehavioral Sciences
1959 Pacific Avenue NE Room BB-1644 rial* Sciences Center Box 356560 Seattle, WA 98195-6560 Phone 206-543-3750 Fax 206-543-9520

pbjci@>u.washington.edu http://www.uwpjychiatry.org
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KOMO News | Eye surgeon found guilty inmurder-for-hire plot |

KOMO News
Print this article

Eye surgeon found guilty in
murder-for-hire plot
Originally printed athttp://wwwMomonews.com/news/115203034.html

By KOMO Staff February 3> 2011

SEATTLE -Aprominent Renton eye surgeon was convicted Thursday ofhiring ahit
man to kill his business partner.

AKing County Superior Court juryfound Dr. Michael Mockovak guilty ofsolicitation
to commit themurder ofDr. Joseph King, hispartner intheClearly Lasik eye surgery
center.

Mockavak also was convicted ofattempted first-degree murder, conspiracy tocommit
first-degree theft and attempted first-degree theft. Jurors found him not guilty of a
second count of criminal solicitation.

He faces up to 20 years in prison at his sentencing, scheduled for March 17 at the King
County Courthouse.

During the trial, prosecutors argued that Mockovak chose murder out of greed, and
that he made a $10,000 down payment on the murder.

The hit man, however, was an FBI informant who videotaped Mockovak making the
down payment.

"He chose murder out ofgreed and an overwhelming desire to run the business his
way," saidSenior Deputy Prosecutor Susan Storey.

In outlining the motive for murder, Storey said Mockovak would collect on a$4
million life insurance policy on King. She also claimed Mockovak thought King was
greedy and cheating him.

Mockovak's lawyers argued during the trial that he was the victim of entrapment, a
government set-up. Jurors said that made deliberations tough.

"We were surprised by the amount of persuasion the government could do in an

http://www.komonews.com/internal?st=print&id=l 15203034&path=/news
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entrapment, that they could really persuade the defendant," saidjurorStephanie
Delaney.

ButDelaney says shefeltthe defense tried toohard to persuade them,and prosecutors

agreed.

"We didn't believe that there wasanyentrapment and wethink the jury didthe right
thing on those," Storey said.

Defense attorneys argued that Mockavak only joked about killing his partner, andFBI
informant Daniel Kultin turned that joke into an actual plot.

King was not there as theverdicts were read. But, inastatement he said: "My
colleagues, my family andI are relieved toputthis sadepisode behind us."

http://www.komonews.com/internal?st=print&id=l 15203034&path=/news 3/7/2011
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