203Uy 4

U4

NO. 695479 T R ORL2

COURT OF APPEALS, DIVISION 1
OF THE STATE OF WASHINGTON

RADIANCE CAPITAL, LLC
APPELLANT
V.

CIRCLE S. FOODS, INC. DBA CIRCLE S. MARKET AND DAILY,
SUBHASH CHANDER SHARMA AND “JANE DOE” SHARMA,
JAGTAR SINGH AND “JANE DOE” SINGH AND NAVJIT SINGH
AND “JANE DOE” SINGH

RESPONDENTS

BRIEF OF RESPONDENTS

Andrew Kinstler, WSBA No. 12703
Lauren D. Parris, WSBA No. 44064
HELSELL FETTERMAN LLP

1001 Fourth Avenue, Suite 4200
Seattle, Washington 98154

(206) 292-1144

Attorneys for Respondent



II.

III.

IV.

TABLE OF CONTENTS

INTRODUCGTION cssnvasnmsssmammeinsmmiismrsims 1
RESPONSE TO ASSIGNMENTS OF ERROR................... 1
RESTATEMENT OF THE CASE ............. -
A. Statement of Relevant Facts........cccccccvvicveeeecccccnnn d
B. Statement of Procedure ........cccccouveviiiiiinnenicnninnnn. 10
C. Radiance’s Misleading Statement of the
Record.......... .. 14
ARGUMENT ............... o
A. Standard of Review................ - 1
B. Radiance Failed To Prove Breach At Trial......... 17
i Radiance’s contractual documents are
ambiguous with respect to the insurance
PAGUIEEH revsmrvimecsmaiscosnmasnmmaessems R
il. There is no evidence, written or oral,
that Radiance provided Circle S with
notice of any insurance deficiency ........... 19
G. Radiance Also Failed To Establish How Any
Breach By Circle S Prox1mately Caused
Radiance Any Harm .. w2k
D. The Trial Court’s Denial of Radiance’s Motion
for Reconsideration and/or A New Trial
Shoald be Upheld...qswsummimmasmanmrnn 28
E. This Court Should Award Circle S Appellate
Attorney’s Fees and Costs .. e 28

CONCLUSION usiisasssississiossimssomssisssssnssssesssssoinsssss

.30



TABLE OF AUTHORITIES
Cases

Alpine Industries, Inc. v. Gohl,

30 Wn. App. 750, 637 P.2d 998 (1981).....c.vveeerrrreeerrneenn

Bay v. Jensen,

147 Wn. App. 641, 196 P.3d 753 (2008) ......ccecereruereunnne.

Collins v. Clark County Fire Dist. No. 5,

155 Wn. App. 48, 231 P.3d 1211 (2010).......corrvreerrerrennees

Davenport v. Taylor,

50 Wn.2d 370, 311 P.2d 990 (Wash. 1957)......ccccoeeunn....

Durrah v. Wright,

115 Wn.2d 364, 798 P.2d 799 (1990).......c.cccecvveeveuerurrennne

Goodman v. Boeing Co.,

75 Wii. APp. 80,877 P.2d 703 (1998 .osnimmmunvissas

Hegwine v. Longview Fibre Co., Inc.,

132 Wn. App. 546, 132 P.3d 789 (2006) ........cccouvrvrerrreee.

Holaday v. Merceri,

29 Wn, App. 321, 742 P,2d 127 (1987 ) wssssessrsssisiississ

In Re Marriage of Gillespie,

89 Wn. App. 390, 948 P.2d 1338 (1997).....ccceemevenrrceunne.

In Re Marriage of Tomsovic,

118 Wn. App. 96, 74 P.3d 692 (2003)....ccccceeerercecrreannes

Jacob's Meadow Owners Assoc. v. Plateau 44 II, LLC,

139 Wn. App. 743, 162 P.3d 1153 (2007) .....ccevvvvrrrrreeeee.

Keever & Associates, Inc. v. Randall,

129 Wn. App. 733, 119 P.3d 926 (2005) .....oveocvveeeeee..

King Aircraft Sales, Inc. v. Lane,

68 Wn. App. 706, 846 P.2d 500 (1993)..........cccoovrrvreererenn.

ii

16



Lamar Outdoor Advertising v. Harwood,

162 Wn. App. 385, 254 P.3d 208 (2011) .................

Lewis v. Dep't of Licensing,

157 Wn.2d 466, 139 P.3d 1078 (2006).....................

Lodis v. Corbis Holdings, Inc.,

172 Wn. App. 835, 292 P.3d 779 (2013) ......ccoee....

Platt Elec. Supply, Inc. v. City of Seattle,
Div. of Purchasing,

16 Wn. App. 265, 555 P.2d 421 (1977).....cooocenneee.e.

Ruse v. Dep't of Labor & Indus.,

138 W24 1,077 P.2d 570 [1999) ..cornrasmsssamersrmmision

Sunnyside Valley Irrigation Dist. v. Dickie,

149 Wn.2d 873, 73 P.3d 369 (2003) .....cccecerreevrueueee.

Statutes

RCW 4.84.330...c.ccnamnmnnianvasissasisisisaisissimis

Other Authorities

CR IR o i S i

100 01 ) DO
RAP 148 e R RS
RAP 14,3 oeeieeieeeeeeetereesessnsreessteeeseessssssesassssssessessssssnens

RAP 180 cuissuansiasiniissemmanitsnsisisiissssssisisiissss

iii

............. 29
............. 29

............. 28, 29



APPENDICES

. Exhibit 1: Equipment Financing Agreement between
Radiance Capital LLC and Circle S Foods dba Circle S
Market and Daily

. Exhibit 2: UCC Financing Statement

. Exhibit 3: Notice to Provide Insurance Authorization

. Exhibit 18: Letter dated February 1, 2011, from Paul R. J.
Connolly to Mike Price

iv



L INTRODUCTION

Appellant Radiance Capital LLC (Radiance) brings this
appeal in an attempt, based on misleading facts and misstatement
of the record, to retry a contractual dispute over a $381.78
“insurance premium.” The trial court properly found in favor of
the convenience store owners—respondents Circle S. Foods, Inc.
dba Circle S. Market and Daily, Subhash Chander Sharma and
“Jane Doe” Sharma, Jagtar Singh and “Jane Doe” Singh, Navjit
Singh and “Jane Doe” Singh (hereinafter collectively “Circle S”)—
on the basis that Radiance failed to meet its burden at trial.

The Court should reject Radiance’s attempt to overturn the
decision of the trial court which was based on facts very different
than those alleged facts offered by Radiance on appeal.

II. RESPONSE TO ASSIGNMENT OF ERROR

Circle S responds to the assignment of error claimed by
Radiance as follows:

1. The trial court did not err in its interpretation of the
contract documents with respect to Circle S’ required proof of
insurance.

2. The trial court did not err in finding that Radiance

failed to provide written notice to Circle S that Circle S’ proof of



insurance was not satisfactory. There was no evidence of such
notice at trial. Finding No. 21.

3. The trial court did not err in finding that Radiance
was named on the insurance policies. Finding No. 22.

4. The trial court did not err in concluding that Circle S
did not owe the insurance premiums that Radiance had invoiced
because Radiance failed to explain the inadequacy of the proof of
insurance annually provided by Circle S. Conclusion No. 4.

5. The trial court did not err in concluding that
Paragraph 18 of the Financing Agreement required that Radiance
provide Circle S with written notice of the proof of insurance
“reasonably required” by Radiance. Conclusion No. 4.

6. The trial court did not err in concluding there was
an inconsistency between the Financing Agreement and the
Notice to Provide Insurance Authorization. The Notice requested
that Plaintiff be named as an “additional insured” while the
Financing Agreement only required that Plaintiff be named as a
“loss payee.” Conclusion No. 2.

7. In concluding there was an inconsistency between
the Financing Agreement and the Notice to Provide Insurance

Authorization, the trial court did not err in recognizing that the



Financing Agreement required Circle S to maintain liability
insurance in such amounts and form as Circle S reasonably
required, but did not specifically require Circle S to provide
Radiance with proof of such liability insurance. Conclusion No. 2.

8. The trial court did not err in concluding that (a)
Paragraph 25 of the Financing Agreement required Radiance to
provide Circle S with written notice that Circle S’ proof of
insurance was unsatisfactory, and (b) Radiance failed to provide
Circle S with such written notice. There was no evidence of such
notice at trial. Conclusion Nos. 3 and 4.

9. The trial court did not err in concluding that
Radiance could not charge Circle S for insurance when Radiance
failed to provide Circle S with written notice that the proof of
insurance was unsatisfactory or that the insurance maintained
was not in such amounts and form as Radiance reasonably
required. Additionally the trial court did not err in recognizing
that Circle S could have cured any ongoing deficiency had
Radiance informed Circle S that its insurance was unsatisfactory.
Conclusion No. 4.

10.  The trial court did not err in finding that Radiance

failed to provide Circle S with written notice that Circle S’ proof



of insurance was unsatisfactory or with an opportunity to cure as
was Radiance’s standard practice. There was no evidence of such
notice at trial. Finding No. 12.

11.  The trial court did not err in finding that Radiance
failed to provide Circle S with written notice that its payments
were inadequate or that Circle S was in default because there was
no evidence of such notice at trial. Finding Nos. 14 and 15.

12.  The trial court did not err in finding that Circle S
paid off the Financing Agreement in full in October 2011. Finding
No. 16.

13.  The trial court did not err in finding that Radiance
did not expressly demand payment for insurance premiums until
January 13, 2011. Finding No. 17.

14.  The trial court did not err in finding that (1) there
was no contractual provision for a “Default and Collection Fee”
and (2) Radiance failed to provide written notice to Circle S of any
default before February 8, 2011. There was no evidence of such a
contractual provision or such a notice at trial. Finding No. 19.

15.  The trial court did not err in finding that Radiance
did not respond to Circle S’ proof of insurance because Radiance

did not provide evidence of such a response at trial. Finding No.



21.
III. RESTATEMENT OF THE CASE

A. Statement of Relevant Facts.

This dispute arises from a simple secured transaction for a
$5,950 convenience store fryer. In November 2005, Circle S
purchased the fryer for its small family-operated convenience
store located in Oregon, and financed the fryer through Radiance,
a Washington commercial equipment financing company. VRP 41,
149-50. In consideration for financing the fryer, Circle S and
Radiance entered into an Equipment Financing Agreement (the
“Financing Agreement”). VRP 44, 150-51; Appendix A (Exhibit 1).
In exchange for Radiance’s agreement to advance the funds, Circle
S agreed to pay Radiance monthly principal and interest
payments. App. A (Exh. 1), pg. 4. Radiance protected the
Financing Agreement by taking a UCC security interest in the
fryer and obtaining personal guarantees of loan repayment from
Circle S’ co-owners. Id; App. B (Exh. 2).

As part of the Financing Agreement, Circle S was required
to maintain liability and property damage coverage “in such
amounts and in such forms as Radiance shall reasonably require.”

App. A (Exh. 1), T 13. Radiance provided Circle S with a “Notice



to Provide Insurance Authorization,” App. C (Exh. 3), which
Circle S subsequently gave to its insurance agent, Jim Short. VRP
152-54. Mr. Short placed insurance on the fryer and sent the first
Certificate of Insurance directly to Radiance as proof of insurance.
VRP 48-49, 152-154. It is undisputed that the initial certificate
satisfied Radiance’s insurance requirement. See unchallenged
Finding of Fact No. 11 (“There is no dispute that the original proof
of insurance that Defendant Circle S delivered to the Plaintiff was
acceptable to Plaintiff in all respects”)'; see also VRP 100. At trial,
Radiance offered no evidence that Circle S’ actual policy ever
changed. See generally CP 1-659, VRP 1-223 and Exhs. 1-40.

In fact, Circle S kept the same type of insurance coverage
on the fryer through the entire term of the Financing Agreement.
VRP 155-156. As proof of that coverage, Radiance received
updated Certificates of Insurance from Mr. Short. VRP 125-126.
The only change Circle S made was to increase the amount of
liability coverage from $1 million to $2 million. VRP 156.

Over the next five years, Circle S made a total of sixty

monthly loan payments of $148.83 for the fryer, amounting to a

! Unchallenged findings of fact are verities on appeal. Keever & Associates, Inc.
v. Randall, 129 Wn. App. 733, 741, 119 P.3d 926 (2005).



total of $8,929.80—$5,950 in principal and $2,979.80 in interest.
VRP 159, 163-64. Radiance accepted and cashed each of Circle S’
loan payments without complaint. VRP 157. Beginning in January
2007, however, more than a year into the lease, Radiance’s
invoices began including a new charge of $7.81 for an “insurance
premium” fee. Exh. 5; VRP 156. According to Radiance, this is
when it first incurred “force placed” insurance premiums:?*

0 Now, the first premium, it’s kind of cut-off by the
hole punch, but we can see the date at the very
bottom of the list. It says January 1, 2007. Do you see
where I'm reading?

Yes, um hum.

Q: Okay. To the best of your knowledge, does this
represent the date that Radiance first incurred
insurance premiums for this contract?

A: Yes, it is.

VRP 65 (direct examination of Mike Price). During this time
period, Radiance admits that it was satisfied with Circle S’ proof
of insurance:

Q: ... From July of 06 to July of '07 you were - you
were comfortable and satisfied by the coverage that

was provided. Right?

A: Yeah....

2 “Force placed” insurance is coverage that Radiance purchases and “forces” the
borrower to pay for.



VRP 100. At trial, Radiance was unable to explain why it started

charging Circle S for the insurance premium in January 2007.

Q:

e » L =

>

A:

Okay. Isn’t it correct that long before July of 2007
Radiance started paying for its own insurance for the
fryer owned by Circle S?

I'd have to look at the — the records.

Could you look at Exhibit 117

(Witness complies)

And didn’t we see that at the bottom of Exhibit 11
Radiance began purchasing insurance on the Circle
S Market fryer in January of '07?

Yeah, that’s what it says here.

So even though Circle S had the insurance that was
required by your own admission through July, you
began purchasing that insurance from a third party

in January of '07, correct?

That’s — that’s when the - it’s marked here as the
date.

VRP 109-10 (emphasis added). Circle S kept paying the prior

amount, ignoring the additional, unexplained charge. VRP 158.

In September 2010, Circle S called Radiance to confirm

that the October 2010 payment would be its last. VRP 161. After

confirming Circle S’ account number, a Radiance representative

confirmed that Circle S had only one remaining payment. VRP



161-162. The representative also confirmed that Circle S would
not receive any additional invoices from Radiance. VRP 162.
Circle S made its final payment for the fryer in October 2010. VRP
162.

On January 13, 2011, Radiance sent Circle S a letter
demanding payment of a $150 “Agreement Transfer Fee” and
$381.78 in “Insurance Fees” in order to “purchase” the fryer from
Radiance. Exh. 15. Circle S refused to pay the added insurance
premium but, in an effort to settle the dispute informally,
tendered the Agreement Transfer Fee despite the fact that the
Financing Agreement does not call for, describe, or place debtors
on notice of such a fee. VRP 164-165; App. A (Exh. 1). Radiance
rejected Circle S’ offer. VRP 165.

Circle S contacted insurance agent Jim Short to inquire
about the $381.78 insurance fee. VRP 166. Mr. Short guaranteed
Circle S that its policy continually listed Radiance as an insured.
Id. On January 28, 2011, Mr. Short sent a letter to Radiance
confirming that Radiance was continuously insured under Circle
S’ policy as both a loss payee and an additional insured. App. D

(Exh. 18).



On February 8, 2011, Radiance declared a default, stating
that Circle S was “past due” and that it was “accelerating” all “past
due and future payments” on the loan agreement. Exh. 21.
Radiance added $480 in unspecified “Default & Collections Fees”
and threatened legal action if Circle S did not pay Radiance
$861.78 within 10 days. Id.

B. Statement of Procedure.

Facing potential litigation in King County, Washington,
Oregon-based S.K. Bal, LLC (“S.K. Bal), Circle S’ successor in
interest, filed suit for declaratory relief against Radiance in
Marion County, Oregon, asking the court to declare that (1) S.K.
Bal is the lawful owner of the fryer, (2) Radiance has no lien rights
in the fryer, and (3) S.K. Bal owed no “Default & Collections Fees,”
“Agreement Transfer Fee,” or obligation to pay “Insurance Fees.”
Exh. 30. Radiance then filed this litigation in King County. CP 1-
10. The Marion County court dismissed S.K. Bal’s action for
declaratory relief in favor of the King County litigation. Exh. 31.

On August 14, 2012, the parties ultimately proceeded to a
one-day bench trial in King County. CP 273. Each side called one
witness to the stand—Mr. Michael Price on behalf of Radiance

and Mr. Jagtar Singh on behalf of Circle S. VRP 2. Mr. Price

10



testified that Radiance force-placed insurance in response to

Circle S’ failure to provide satisfactory proof of insurance. VRP 53-

57. He also testified that he was not sure whether Circle S was

provided with written notice of the insurance deficiency and an

opportunity to cure, as was Radiance’s standard practice.

()

A:

Does Radiance have a protocol, a procedure for
making sure that its collateral is properly insured?

Yeah, we send out notices to the customer and state
that if we don’t receive the proper insurance, you
know, as far as additional loss payee and under the
amounts, that the insurance would be force-placed,
and beginning within, you know, a certain number
of days.

VRP 54 (direct examination of Mike Price).

Q.

... you said that there’s a notice that goes out telling
them that they don’t have the right insurance and
giving them a certain amount of time to get the right
insurance.

Yeah. It’s a standard thing. It comes right off the
system and goes out. We don’t have a copy of it here
it doesn’t sound like.

THE COURT: I'm sorry, if we don’t have a
copy, it’s —

THE WITNESS: He says we don’t have a copy
in here, so we must not.

And have you yourself seen copies of these
documents that actually went to Circle S notifying
Circle S that they didn’t have the coverage and that
they had a certain amount of time to get it?

11



A. No. All I know is our policy is to send that notice
out.

Q. Okay. So you don’t know whether that was sent to
Circle S or not?

A. No. All we would have sent them would have been
the invoice stating the insurance.

VRP 102-103 (cross examination of Mike Price) (emphasis
added).® As evidence of breach, Radiance simply offered the
Financing Agreement and related documents, invoices showing its
force placed insurance premiums, and the monthly invoices it
sent to Circle S. Exhs. 1-14.

For the defense, Mr. Singh testified that Circle S
maintained the same type of coverage for the entirety of the
contract, VRP 155-56, and that Circle S refused to pay the
insurance premiums because it had the proper coverage and could
not afford to double cover the fryer, VRP 158. To support its claim
that it was properly insured, Circle S offered its insurance billing

statement and a letter from its insurance agent confirming that

? This testimony contradicts Radiance’s claim that “Mike Price testified that
Circle S was in fact given written notice and an opportunity to cure, pursuant
to standard Radiance practice.” See Appellant’s Brief, pg. 41.

12



Radiance was continuously listed as a loss payee and an
additional insured. App. D (Exh. 18) at pg. 7; Exh. 41.*

The trial court resolved the case in favor of Circle S and
dismissed Radiance’s claims. CP 273-282; VRP 9 (August 16,
2012). The trial court held that Radiance failed to prove by a
preponderance of the evidence that the Defendants breached the
contract. Circle S was declared the prevailing party for purposes
of attorney’s fees. CP 281; VRP 10 (August 16, 2010). The trial
court entered its Finding of Facts and Conclusions of Law on
September 17, 2012. CP 273-282.

On September 25, 2012, Radiance filed a Motion for
Reconsideration on the basis of “newly discovered evidence”
related to the issue of whether Radiance sent Circle S a notice of
insurance deficiency. CP 285-379. In its motion, Radiance alleged
that it was unable to obtain the “newly discovered evidence”
(purported to be insurance deficiency notices sent to Circle S)
before trial because its third party bank did not to provide the

records until August 20, 2012. CP 287-89. Radiance admits,

* Radiance’s assertion that “Jim Short could not truthfully specify that both
required coverage had been maintained continuously during the term of the
contract” is without basis. Appellant’s Brief, pg. 17. Mr. Short never testified in
this case. VRP 2.

13



however, that it did not request these documents from its bank
until August 13, 2012, the eve of trial:

We go to trial tomorrow morning on this deal that I spoke

to you about and I was wondering if when an insurance

certificate came to US Bank and it was insufficient was
there a standard letter that was sent out? I see in account
notes that insurance cert requests were sent out. Also, if
there is a letter used does it go to the customer or to the

insurance agent? If you have a letter can you send me a

copy and also if you have a copy that was directly to Circle

S Market and Daily would be even more helpful.

CP 375 (Radiance email dated August 13, 2012 to US Bank)
(emphasis added). US Bank responded to Radiance’s request
seven days later on August 20, 2012. CP 376.

The trial court denied Radiance’s Motion finding it did not
exercise due diligence in obtaining the evidence before trial and
that substantial justice was done in this matter. CP 595-97.

C. Radiance’s Misleading Statement of the Record

Radiance misstates the record in its appellate brief by citing
to and referring to CP 296-98 as factual evidence before the trial
court. See Appellant’s Brief, pgs. 12-14 (citing CP 296-298). The
trial court did not see CP 296-98 until September 25, 2012, more
than six weeks after trial, and the only reason those pages exist in

the clerk’s papers is because Radiance offered them as “newly

discovered evidence” to support its Motion for Reconsideration.

14



CP 285-315. Radiance never offered these documents at trial, no
court has determined their admissibility under the Rules of
Evidence, and the trial court did not consider them when finding
and concluding that Radiance failed to provide written
notification of insurance deficiencies. See generally CP 1-659, VRP
1-223 and Exhs. 1-40.
IV. ARGUMENT

A. Standard of Review

The Court of Appeals, as an appellate court, will not retry
factual aspects of a case. Platt Elec. Supply, Inc. v. City of Seattle,
Division of Purchasing, 16 Wn. App. 265, 555 P.2d 421 (1977).
“When a trial court has weighed the evidence in a bench trial,
appellate review is limited to determining whether substantial
evidence supports its findings of fact and, if so, whether the
findings support the trial court's conclusions of law.” Hegwine v.
Longview Fibre Co., Inc., 132 Wn. App. 546, 555, 132 P.3d 789
(2006).

Unchallenged findings of fact are verities on appeal. Keever
& Associates, Inc. v. Randall, supra, 129 Wn. App. 733, 741, 119
P.3d 926 (2005). The appellate court reviews challenged findings

to determine if they are supported by substantial evidence. There

15



is a presumption in favor of the trial court's findings, and the
party claiming error has the burden of showing that a finding of
fact is not supported by substantial evidence. Durrah v.
Wright, 115 Wn.2d 364, 369, 798 P.2d 799 (1990).

“The substantial evidence standard is deferential and
requires the appellate court to view all evidence and inferences in
the light most favorable to the prevailing party.” Lewis v. Dep't of
Licensing, 157 Wn.2d 466, 468, 139 P.3d 1078 (2006). An
appellate court may not substitute its evaluation of the evidence
for that made by the trier of fact. Goodman v. Boeing Co., 75 Wn.
App. 60, 82-83, 877 P.2d 703 (1994). Moreover, the appellate
court defers to the trier of fact for purposes of resolving conflicting
testimony and evaluating the persuasiveness of the evidence and
credibility of the witnesses. Lodis v. Corbis Holdings, Inc., 172 Wn.
App. 835, 861, 292 P.3d 779 (2013).

Conclusions of law must flow from the findings of
fact. Ruse v. Dep't of Labor & Indus., 138 Wn.2d 1, 5, 977 P.2d 570
(1999). An appellate court reviews, de novo, whether the trial
court’s conclusions of law flow from the supported findings. Id.;

Sunnyside Valley Irrigation Dist. v. Dickie, 149 Wn.2d 873, 880, 73

16



P.3d 369 (2003). Unchallenged conclusions of law become the law
of the case and should not be disturbed on appeal. King Aircraft
Sales, Inc. v. Lane, 68 Wn. App. 706, 846 P.2d 500 (1993).

B. Radiance Failed To Prove Breach At Trial.

It was Radiance’s burden at trial to prove that Circle S
breached a duty owed under the contract, and that, as a result of
that breach, Radiance incurred damages. See Alpine Industries,
Inc. v. Gohl, 30 Wn. App. 750, 637 P.2d 998 (1981) (holding that
breach of a contract is actionable only if the contract imposes a
duty, the duty is breached, and the breach proximately causes
damage to the plaintiff).

I. Radiance’s contractual documents are ambiguous
with respect to the insurance required.

It is unclear what duty Circle S owed to Radiance because
the Radiance contract is ambiguous. As noted by the trial court,
there are inconsistencies between the two documents that could
be read to impose a duty on Circle S with respect to insurance
coverage. CP 278-79. (“Conclusion No. 2”); App. A (Exh. 1); App.
C (Exh. 3). Ambiguities in a contract are interpreted against the
drafter. Lamar Outdoor Advertising v. Harwood, 162 Wn. App. 385,

395, 254 P.3d 208 (2011).

17



According to the Financing Agreement, Circle S was to (1)
list Radiance as a “loss payee” on all risk insurance covering the
value of the equipment, (2) provide Radiance with proof of such
insurance, and (3) maintain liability insurance in such an amount
and form as Radiance reasonably required. App. A (Exh. 1), 1 13.
However, the Financing Agreement did not specifically require
that Circle S provide Radiance with proof of liability insurance.
Conversely, the Notice to Provide Insurance Authorization
required Circle S to name Radiance as an “additional insured” on
the liability insurance, language that does not appear in the
Financing Agreement. App. C (Exh. 3), Ta.

Additionally, the Notice to Provide Insurance
Authorization required Circle S to only provide proof of its initial
insurance policy:

FAILURE TO PROVIDE INSURANCE. Grantor agrees to

deliver to the Company proof of the required insurance as

provided above, with an effective date as shown on the
date below or earlier.’
App. C (Exh. 3) (emphasis added). There is no contractual

requirement for Circle S to provide Radiance with annually

updated proof of liability insurance.

5 The “date below” is October 7, 2005. App. C (Exh. 3).

18



Furthermore, as the trial court noted, it is significant that
the Financing Agreement does not reference the Notice to Provide
Insurance Authorization. When Radiance wanted to include an
extrinsic document, the Financing Agreement would specifically
incorporate the document by reference. For example, Schedule A
is specifically incorporated into the Financing Agreement. See
App. A (Exh. 1), 1 2. However, nowhere does the Financing
Agreement refer to the Notice to Provide Insurance Authorization.

These inconsistencies between the two documents created
ambiguity regarding what type of insurance, or proof of insurance,
Circle S was required to provide under the contract. The trial
court properly construed that ambiguity against Radiance, and
properly found that, given the undisputed adequacy of the initial
insurance coverage purchase by Circle S, Radiance did not carry

its burden of proving a breach of contract by Circle S.

ii. There is no evidence, written or oral, that Radiance
provided Circle S with notice of any insurance
deficiency.

Radiance admitted at trial that it was Radiance’s standard
policy to provide written notice and an opportunity to cure in the
event of an insurance deficiency. It also admitted that it failed to

provide Circle S with such notification.

19



A. No. All I know is our policy is to send that notice
out.

Q. Okay. So you don’t know whether that was sent to
Circle S or not?

A. No. All we would have sent them would have been
the invoice stating the insurance.

VRP 102-103 (cross examination of Mike Price).

Radiance argues that it provided Circle S with oral notice of
Circle S’ insurance deficiency. However, this argument too fails.
Oral notification is inconsistent with the language of the
Financing Agreement which requires written notification:

NOTICES: Notices shall be in writing and sufficient

if mailed to the party involved, United States mail

first class postage prepaid, at its respective address

set forth above or at such other address as such party

may provide on notice in accordance herewith.

Notice so given will be effective when mailed ...
App. A (Exh. 1), 1 25 (emphasis added); see also unchallenged
Finding of Fact No. 23. Unchallenged findings of fact are verities
on appeal. Keever, 129 Wn. App. at 741.

Also, Radiance claims that the oral notification took place

in January 2007 when Radiance began including a $7.81

insurance premium fee on Circle S’ invoices. Exh. 5; VRP 156-157.
It is undisputed that Radiance was satisfied with the Circle S

proof of insurance during that time. It is nonsensical to argue that

20



Radiance provided notice of an insurance deficiency when in fact
there was no insurance deficiency at all.

Radiance failed to proffer any evidence that it provided
Circle S with written notice as required by contract, or that it
provided Circle S with an opportunity to cure any deficiency in
the proof of insurance “reasonable required” by Radiance. Given
the ambiguity between the contractual documents and Radiance’s
failure to provide notice, the trial court properly held that
Radiance failed to prove breach.

C. Radiance Also Failed To Establish How Any Breach By
Circle S Proximately Caused Radiance Any Harm.

A breach of contract claim may be dismissed when there is
no evidence of damages caused by the breach. Jacob's Meadow
Owners Assoc. v. Plateau 44 II, LLC, 139 Wn. App. 743, 754, 162
P.3d 1153 (2007).

In its trial brief, Radiance argued that it force-placed
insurance in response to Circle S’ failure to provide proof of
insurance naming Radiance as an additional insured:

Radiance received endorsements which did not include

“additional insured” coverage; therefore, Radiance obtained

and paid for that coverage, charging the premiums back to
Circle S Foods on its monthly invoice.
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CP 74 (“Plaintiff’s Trial Brief”). However, at trial Radiance offered
evidence which established that it placed insurance in January
2007, before it allegedly received any endorsements that did not
include “additional insured.” Exh. 5; VRP 98-99. The trial court
found this evidence persuasive:
Exhibit 5 reflects that the Plaintiff started charging
Defendants Circle S insurance premiums for the equipment
financed by Defendant Circle S beginning January 1, 2007
even though the Plaintiff’s authorized representative,
Michael Price, testified that adequate insurance was
provided by the Defendants at all times between the times
periods of June of 2006 and July of 2007. There is no
explanation in any of the exhibits or testimony that
explain why Plaintiff started charging Defendant Circle S
for insurance premiums for the equipment financed by
Defendant Circle S in January 2007.
CP 276-77 (unchallenged Finding of Fact No. 13) (emphasis
added); see also VRP 6 (trial court’s oral decision on August 16,
2012). On appeal, the Court of Appeals defers to the trial court for
purposes of evaluating the persuasiveness of the evidence and
credibility of the witnesses. Lodis v. Corbis Holdings, Inc., supra,
172 Wn. App. at 861.
In its appellate brief Radiance now argues that it placed
insurance due to deficiencies in Circle S’ 2009 and 2010

insurance policies. Appellant’s Brief, pp. 38-40. However, it is

clear from the record that Radiance did not place insurance in
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response to a deficiency in the insurance policies. By his own

admission, Mr. Price never saw Circle S’ insurance policies and

Radiance’s understanding of its coverage came solely from the

Certificates of Insurance:

Q.

A.

Okay. Thank you.
And, again, you - you never saw the actual

insurance policies between the insurer for Circle S
and Circle S?

The only thing I received and -- and it's in the
documents so far as that’s all the insurance
premiums we received.

The insurance policies. You've never seen the actual
policy?

All I've seen is what we've testified to and brought.

Okay. You looked at those certificates that are
Exhibit 16 and that’s all you've seen. Correct?

That’s all that was presented to the company and
that’s what I've seen.

Okay. So you don’t know whether Circle S had
insurance naming Radiance as an additional
insured or loss payee beyond what's on those
certificates; you just don’t know?

Yeah, only what’s listed on the certificates.

VRP 114-115 (emphasis added).
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One could imagine that there is breach in almost every
contract, but it is only actionable if a party’s breach proximately
caused the other party to incur damages. The trial court’s docket
would be inundated with breach of contract cases if every
company had the opportunity to recover “damages” upon
discovery, after the conclusion of the contractual term, that the
other party breached the contract some years earlier. More
importantly, it would be unjust.

Here, Radiance provided no evidence demonstrating that it
force-placed insurance in response to Radiance’s unsatisfactory
proof of insurance. It placed insurance due to some inexplicable
error on its end and it should not be allowed to recoup fees from
Circle S due to its own mistake. Radiance did not prove a breach
of contract by Circle S that proximately caused Radiance damage.
Therefore, the trial court’s dismissal of Radiance’s claim was
appropriate.

D.  The Trial Court’s Denial of Radiance’s Motion for

Reconsideration and/or A New Trial Should be
Upheld.
An appellate court reviews for abuse of discretion a trial

court’s denial of CR 59(a) motion for a new trial. Collins v. Clark
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County Fire Dist. No. 5, 155 Wn. App. 48, 81, 231 P.3d 1211
(2010).

Pursuant to CR 59(a)(4), there are grounds for a new trial or
reconsideration if a party proffers evidence that meets the
following five requirements: (1) will probably change the result of
the trial; (2) was discovered since the trial; (3) could not have
been discovered before trial by the exercise of due diligence; (4) is
material; and (5) is not merely cumulative or
impeaching. Holaday v. Merceri, 49 Wn. App. 321, 329, 742 P.2d
127 (1987). “Failure to satisfy any one of these five factors is a
ground for denial of the motion.” Id. at 330 (emphasis added). In
the present case, Radiance failed to satisfy multiple factors.
Therefore, the trial court did not abuse its discretion in denying
the motion.

The evidence proffered by Radiance in its motion for

reconsideration could have been discovered before trial by

exercise of due diligence. The Court “cannot condone a procedure

that would permit a litigant to gamble on [trial] and, when it is
adverse, thereupon to produce allegedly “newly discovered”
evidence, claiming accident, surprise, and no lack of reasonable

diligence as an excuse for negligence and plain inaction in not
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theretofore having produced such evidence.” Davenport v. Taylor,
50 Wn.2d 370, 311 P.2d 990 (Wash. 1957). The Court may deny
motions for reconsideration when a movant cannot adequately
explain why it failed to timely produce evidence. In re Marriage of
Tomsovic, 118 Wn. App. 96, 109, 74 P.3d 692 (2003).

Here, Radiance knew of the existence of the “newly
discovered evidence” and had access to it well before trial. This is
evident from Mr. Price’s trial testimony that it is Radiance’s
standard practice to provide written notice of insurance
inadequacies and default. VRP 102. It is also evident from
Radiance’s own supporting declarations in which counsel stated
“Radiance knew other records should exist.” CP 318, 1 6.
Additionally, Radiance could see within its own system that it
allegedly sent notices to Circle S. In an email dated August 13,
2012, Radiance employee Jody Burleigh states that she could “see
in account notes that insurance cert requests were sent out.” CP
373. Yet, despite its knowledge of a deficiency letter, Radiance did
not request these letters from its bank until the eve of trial. CP 375
(“We go to trial tomorrow morning ... was there a standard letter
that was sent out?”).

Further, the “newly discovered evidence” was specifically
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requested by Circle S in discovery, and was not produced. The
trial court properly excluded the evidence on Radiance’s motion
for a new trial because Radiance did not produce the documents
in response to Circle S’ discovery request. See CP 407-08, 411-428,
435-44, 477-85 (Radiance’s responses to RFP Nos. 1, 4, and 7).
Sanctions may be imposed for failure to seasonably supplement
discovery responses. KCLR 26(e); CR 26(e)(4); In re Marriage of
Gillespie, 89 Wn. App. 390, 404, 948 P.2d 1338 (1997).

In essence, Radiance failed to present at trial evidence that
Radiance knew existed but had not bothered to obtain despite a

duty to do so. Radiance did not timely request the information.

Radiance did not attempt to subpoena the evidence. Radiance did
not seek a continuance to obtain the evidence. Instead, Radiance
tried the case, received an adverse judgment and then asked the
trial court for a “do over.”

Moreover, the newly discovered evidence is immaterial.
Only one of the three letters proffered by Radiance relates to the
issue of whether Radiance provided written notice to Circle S of
deficient insurance. The February 23, 2006 letter is addressed not
to Circle S but to Mr. Jim Short and states that Radiance “records

indicate insurance coverage on the above contract is Due to
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Expire.... (2/28/06).” CP 586. The letter dated January 10, 2007
states that Radiance’s “records indicate insurance coverage on the
above contract has been “Cancelled.” CP 587. Radiance has
offered no evidence that Circle S ever cancelled insurance. Quite
the opposite, Mr. Singh testified that Circle S maintained the
same policy on the fryer for the entirety of the contract.

Neither of these letters gives Radiance notice of deficient
insurance coverage, and therefore both letters are immaterial.

The third newly discovered letter would not have changed

the result of the trial. While the third letter does speak to Circle §’

alleged insurance deficiency, it is dated June 20, 2007. CP 588.
Circle S had proper insurance from July 2006 to July 2007. VRP
100. Admission of a letter dated during the very time Radiance
admitted Circle S had proper insurance coverage would not have
changed the result of the trial.

Therefore, the trial court was right to deny Radiance’s
motion for a new trial.

E. This Court Should Award Circle S Appellate Attorney’s
Fees and Costs.

RAP 18.1 allows this Court to award fees where it is

statutorily allowed. RCW 4.84.330 provides that the Court must
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award attorney’s fees to the prevailing party of a contractual
dispute when the contract specifically provides for attorney’s fees
and costs incurred to enforce provisions of the contract.
Moreover, RAP 14.2 allows for costs to the prevailing party and
RAP 14.3 includes reasonable attorney’s fees as allowable costs.

If Circle S prevails, it should be awarded all of its post-trial
fees and costs, in an amount to be determined by affidavit
following oral argument. Paragraph 18 of the Financing
Agreement specifically provides for attorney’s fees and costs. App.
A (Exh. 1). Additionally, instead of going to Small Claims Court or
submitting the case to mandatory arbitration, Radiance chose a
forum that would absurdly run up the costs of a dispute over non-
payment of the $381.78 allegedly owed. Costs have been unjustly
placed on Circle S initially through trial and now through this
appeal. As the prevailing party, Circle S should be allowed to
recoup these fees and costs from Radiance.

Radiance also requests appellate attorney’s fees and costs
but cites no authority for its request and devotes no argument to
it. Therefore, the Court should deny its request. See RAP 18.1; Bay
v. Jensen, 147 Wn. App. 641, 196 P.3d 753 (2008) (“RAP 18.1(b)

requires more than [a] bald request for attorney fees on appeal.”).
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V. CONCLUSION

It is telling that almost every argument offered in
Radiance’s appellate brief is “supported” by documents that were
not offered at trial. Aware of its case deficiencies at trial, Radiance
would like this Court to retry the case based on a different record.
The Court should deny such a request.

The trial court properly held that Radiance failed to prove
breach. There was an ambiguity in the contract regarding what
duty Circle S owed. Additionally, there is no evidence that
Radiance ever properly notified Circle S that Radiance needed
additional proof of coverage. Radiance did not establish how its
damages, if any, were proximately caused by Circle S’ breach. Nor
did it attempt to explain why it began charging Circle S for force
placed insurance when it admits Circle S had proper coverage.

The trial court also properly denied Radiance’s Motion for
Reconsideration. The “newly discovered evidence” would not
have changed the outcome as the evidence was not relevant to the
issue of notice of insurance deficiency to Circle S. Moreover,
Radiance could have easily obtained the evidence before trial
upon exercise of due diligence. A third party delay in delivering

documents is not an excuse when Radiance waited until the eve
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of trial to request them, never subpoenaed them, and did not seek
a trial continuance despite knowing that it did not have the
documents.

The Court should affirm King County Superior Court Judge
Joan Dubuque’s Findings of Fact and Conclusions of Law and
award of attorney’s fees and costs, as well as her subsequent
decision to deny appellant’s CR 59 motion for reconsideration
and/or a new trial. Additionally, the Court should award Circle S,
as the prevailing party, its attorney’s fees and costs for having to
defend this appeal.

Respectfully submitted this / & day of July, 2013.

HELSELL FETTERMAN LLP

Andrew Kinstler, WSBA No. 12703
Lauren D. Parris, WSBA No. 44064
Attorneys for Respondent
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will provide Creditor sy real property wadvens requesisd by Creditor as 10 the real property whore sn Tem off inoris o be boosed
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docunianis net specifically mentioned hervin ralative 0 this Agreament ns Creditar sy roquest. shall reimburse Crodisor for all sesech and filing fees incurred by
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Finance Agroements, Lease Agroontrds, Interim Funding Agreements yod el other documents (rofirred to heseis ooliectively ss the “Docmments™). Credisor’s security
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26. CHOICE OF LAW; WAIVER OF JURY TRIAL: THIS AGREEMENT SHALL BE DEEMED FULLY EXECUTED AND PERFORMED IN THE STATE OF
WASHINGTON AND SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS THEREOF WITHOUT RBGARD TO THB
CONFLICTS OF LAWS RULES OF SUCH STATE. DEBTOR AGREES TO SUBMIT TO THE JURISDRCATION OF THE STATE OF WASHINGTON IN KING
COUNTY. EACH CREDITOR AND DESTOR HERESY WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY ACTION INVOLVING THIS AGREEMENT.

77, GRNERAL: This agreement oonstitutes the cntire agresment of the parties s to the subject maticr and shall ot bo amesded, altered o cheged except by » weitten
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28 DEETOR'S WARRANTIES: ggsﬂgﬁigsggggg
SUBMITTED, OR WILL SUBMIT, TO CREDITOR IN CONNBCTION WITH AGREEMENT IS, OR SRALL BE AT TIME OF SUBMISSION, TRUE AND
COMPLETE, (t) THE DEBTOR'S EXACT LEGAL NAME, STATE OF INCORPORATION, LOCATION OF ITS CHIEF EXBCUTIVE OFFICE ANDIOR ITS
PLACE OF RESIDENCE AS APPLICABLE, RAVE BEEN CORRECILY IDENTIFIED TO CREDITOR; (c) THIS AGREEMENT HAS BEEN DULY AUTROSIZED
BY DEBTOR AND UPON EXBCUTION BY DEBTOR SHALL ONSTITUTE THE LEGAL, VALID AND BINDING OBLIGATION, OONTRACT AND
AGRERMENT OF DERTOR BNFORCEABLE AGAINST DESTOR IN AOCORDANCE WITH ITS TERMS; AND (d) EACH SHOWING PROVIDED BY DEBTOR
IN CONNBCTION HEREWITH MAY BE FULLY KELIED UPON BY CREDITOR NOTWITHSTANDING ANY TBCHNICAL DEFICIBNCY IN ATTESTATION
OR OTHERWIBE. THE PERSON EXBCUTING THIS AGREEMENT ON BEHALF OF THE DEETOR WARRANTS THAT FERSON'S DUE AUTHORITY TO DO
S0. DESTOR FURTHER WARRANTS THAT EACH ITEM OF COLLATERAL SHALL AT THE TIME CREIITOR PUNDS THE TOTAL ADVANCE BE
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29, NO WARBANTIES BY CEIDITOR CREIXTOR MAKES NO m&mm&m,mmmmumwmm

INDIRECTLY, INCIDENTALLY, OR CONBEQUENTIALLY BY THE BQUIPMENT OR ANY PART

THEREOF OR PRODUCTS THEREFROM, EY ANY INADBQUACY OF THE EQUIPMENT OR DEFECT OR DEFICIENCY THEREIN, BY ANY INCEENT

WHATSOEVER ARISING IN STRICT LIABILTY OR OTHERWISE, FROM CREDITOR'S OR DEBTOR'S NEGLIGENCE OR OTHERWISE, BY THE USE OR
OR

DEBTOR,
DELIVERY, OPERATION, USE OR PERPORMANCE OF THE BQUIPMENT, OR AS A RESULT OF ANY INCIDENTAL OR DAMAGES
(INCLUDENG STRICT LIABILITY [N TORT.)FURTHER, DERTOR UNDERSTANDS AND AGREES THAT THERE SHALL BE NO ABATEMENT OF RENT
DURING ANY PERIOD OF BREAKSOWN OR NONUSE OF THE BQUIFMENT.

This Agroament is effective only upon esention by tm suthorized officer of Creditor following Debior”s execation hereof Dehinr hereby muthoriers Creditorto
disburse the Total Advance as refiectd on the Pay Prooceds Direction sttached to cach Schedule A

CREINTOR: Radiznoe Capital LLC 5. Fords, tac. dhu Cirvlc 5 Madke! smud Dally
By: :
e (YO Tifle, -
v '/09[0F Du: fﬁ‘f'ﬂtﬁ_
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ROTICE TO PROVIDE INSURARCE

IRSURARCE AUTHORIZATION
(To be completed and signed by the customer)

To: Jim Short \ |
Insurence Agents Nume

Farmers

Insursnce Companyy Neme

1655 Bames Rd. SE, Salem, OR 97306

Insurance Compeny Address

asunmce Agerts Pis N Insurance Ageats Telephone Number (703)363-4521

£ O
We have entesed into 2n Equipment Lease or Equipment Finanos Agrecment with Radiance Capitel LLC (“Company™) under
which the Compemy will lease or finemee property described in the agreement attached hereto. In accordance with our obligations,

please provide:
Radlance Caphtz] LLC
Atin: Beity Temple
2121 SW Broadway, Suite 200
Pertisnd, OR 97201
B00-547-4905
With évidence of msurance

inchuding:

L An sndorement showing primary all risk or iis equivalent coversge for the equipment (e Compery mmst be namved
sz Loss Puyee) for not less then the pggregate Equipment Cost/Advance shown on the sgreement (for vehicles
comprehensive snd collision coverage with deductibles of not more than $1,000).

b. An endorsemnent showing combined public lishility and property demage inmwrance with a single limit of not less than
$500,000 per occasrence, or such other smount as the Compenty meary require on notice o Lezsee, the Comspazy mast be
named w Additienal Insared. _

¢ A standard 10-days notice of cancellation or revision in our coverage in favor of the Company,

d. An endorsanen providing the Company full breach of warranty protection, if spplicable.

FAILURE TO PROVIDE INSURANCE: Granior sgroes to dellvar to the Company proof of the required Insurance es provided
above, with mn effective date 23 shown on the. dste below.or cartier, - Granior-scknowlodges and-agrees that if Gramor flls 0
provide any required insurance or fisils %o continue such knswance in farce, the Company may do 30 &t Gramor's opomse, The
cost of any such insurance, &t the option of the Companyy, shall be added to the indebledness or lease belance. GRANTOR
ACKNOWLEDGES THAT IF THE COMPANY SO PURCHASES ANY SUCH INSURANCE, THE INSURANCE WILL
PROVIDE LIMITED PROTECTION AGAINST PHYSICAL DAMAGE TO THE COLLATERAL, UP TO AN AMOUNT
EQUAL TO THE LESSER OF (1) THE UNPAID BALANCE OF THE DEBTOR LEASE BALANCE, EXCLUDING ANY
UNEARNED FINANCE CHARGES, OR (2) THE VALUE OF THE COLLATERAL; HOWEVER, GRANTOR'S EQUITY IN
THE COLLATERAL MAY NOT BE INSURED. IN ADDITION, THE INSURANCE MAY NOT PROVIDE ANY PUBLIC
MUADMYORMTYDAMAM% INDEMNIFICATION AND MAY NOT MEET THE REQUIREMENTS OF ANY
RESPONSIBILITY

AUTHORIZATION: For purposes of insuranco coverage on the Colisteral, Grantor snthorizes the Company to provide to any
person fncluding any inswance agent or compeny) all informution the Comparny deems appropriste, whether reganting the
Collateral, the loan or other finencial accommodations, or both.

GRANTOR ACKNOWLEDGES HAVING READ ALL THE FROVIEIONS OF THIS AGREEMENT TO PROVIDE
INSURANCE AND AGREES TO ITS TERMS.
Date:  |D f? 5 GRANTOR: Subhash Chander Sharma

Circle S. Foods Inc. dha Circle S. Market and Daily
PRINT LEGAL NAME OF LESSEE/DEBTOR ABOVE

By: President
é%%g N e — Title
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ATTORNYY Law Office of
Pate. R.J. CosiolrY, PC Prorramons STAFY
pakeamlipc.cn PAUL R.J. CONNOLLY gy
KeviN J. Jaeaay, PC JackitDonnollype, com
kevin@ednrdlype, com SHAUA PuncL
Toam P, MaLSTRON shaunssconnolbype.com
om Ewni Kusasax
&7 hhlunmllypc.m
K Juma Leg ’ mwﬁ!x
kifungi@eonnollype. com 2791 12 Byoel BE CANDICE MDA
By Dare &';'&% candice@eomollype. com
DRpCAnPRN Pr 500, 588.2054 | Fi: $00.504.7007
DATE: Fabruary 1, 2011
TWE: 450 PM
TO: Mike Price
FAX NUMBER: 253.565-0988
PAGES: Transmitfing a total of i pages, including this page
SUBJECT/TITLE: Jagtar Singh/Circle 8 Market Fryer financing agreement

ADDITIONAL INFORMATION: Please ses attached,

FROM: Paul R.J. Connolly

Confidantiaiity Notica

Thia facsimiis transastion {(and/ordocumsnts sccompanying it} inay contain confidantsl Information
balonging to ths aender which [s protectad by atiorney-offent privitege. Thé Informalion is intended
endy for ths use of the Individual or sntity named abowe. I you sre nol the recipisnt, you
ars hemby notified that any disciosure, mm«umdwmmm
on the cantents of this transmisalon i prohibited. I you have recelved this tmnamission in
er7or, please immedistely hotfy us by telephone to srrenge for retum of the documsnts,

;IMEWTMTO‘U! OFFICE INMEDIATELY W YOU MAVE DIFFICULTY RECEMNG ANY OF THE

e Soivabeiid -

FAX TRANSMITTED: DATE TIME BY.
i QLTI B g x
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PauLR.J, Comwouy, PC Law of Jaos Harsow
II.IL . ] :
patconmaliype. com PAUL R.J. CONNOLLY Sackivacomollype, com
MEVINJ, JacoRY, PC SHAURA Pumeny
kevin@connollype.com shauna@conholiype. com
T™Er P, MaLSTROM Enni KuBasax
tylerdconnollypce. com erindconndilype. com
Lesits EGin
puams —— -
E.Lv DaLro A lﬁ'ﬁ% candicageonnollype, com
blystonnollype.com Ph: 500,888 2054 | Fae EOLEB4.7087
Februsry 1, 2011

Mike Prics Via Fext No 253-585-0068

Redianoe Capfiaf, LLC And First Class Mal)

820 A Sirest, Suite 300

Tacoma, WA 88402

Re: S.K.Bal, LLC, dba Circle § Muarket
Your Coniract #821-07002268-001 - Fryer Finsncing

Deas Mr. Price;

This offics represents Jagtar Singh, doing business as Circis § Markel. Pleass
direct all future communication with my chent to this office. | understand that you have
told my client that you intend to rapossess the equipment identified In the abave-
referencid contract tomoimow unless payment of $531.76 is immediately mads
pursuant io the tarma of your latter dated January 20, 2014. Your letter is based on
srmoneous pretenses and your uhreasonsble Bre rejsoled,

Mycﬁammmodhhopﬂmumiam:g:mvumnrnbhh
agresmant with your firm. He will not volu surrender the Fryer. You hava no basis
formwﬂdu\onﬁmmydhwlpmm This latier is & demand that you take
no sel-help to emove thia equipment,

You sre advised that my cilent will not permit any of your represantatives to
enter his properly at this time. Be warned that any attempt to ender the property
or remove the Frysr would be a breach oflnpm and my cllsnt will contact
law snforcament to arrest any pereons breaching the peacs,
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Mike Price
Radiance Caphal, LLC
February 1, 2011
Page 2

As my dient has previously informed you, he ks ready, willing, and able to pay the
Agreament Transfer Fes of $150.00 per the contract terms covering the Fryer st issue,
to effect the transfer of ownership of this equipment from your fim to his company, My
client repeatedly offared you this payment, which you rejected in breach of the
agresment for this equipment financing amangement. Per his undsrstanding of his
financing agresment with your firm, my client intends to keep the Fryer and again asks
you to accapt the $150.00 transfer fee. He is willing to Immediately send you a cashier's
check for $150.00 elther by Firat Class Mall or Expreas Mall, Please advise me of
whethar or not you will acoept this transfer fee and which mailing opfion Is accepteble.

As far as the "Insurance Fees' you have applied, my dlent rejocts them. First,
your condrmct with my client does not provide for such fess, Sea Exhibit A. 8econd, you
have falled fo provide any basie or support for this vague “Insurence Fes® charge, Third,
per the contract terms, my client his provided centinuous Insurance coverage on the
Fryer st issue (See Exhibit B), naming your firm ae the *Loss Payse' (Bee Exhibit C),
which ls axactly what your contract requires. Forth, you yourssif conceded In a
telephone conferance with my law clerk that the original insurence coveraga certificate
was tomrect,

Finally, your demand for the certificates to contain the words *Additional insured”
is unreasonable. The contract you provided to my ollent requires only that my client
name your firm as "Loss Payse,” See Exhibit A, Per Section 13 of your contraet, my
client named you as “Loss Peyee.” Seq Exhibit C. The contract says nothing about
naming your firm as "Additional Insured,” See Exhibit A, Page 1, Ssttion 13, Moreover,
there ia no practical difference between “Loss Payse" and “Additional Insured,” it seems
mm&dmm In & better position as "Loas Payse® than you would be ag "Additional
inaurad.”

Agtin, my cllent Is ready, willing, and able to pay you the $150,00 transfer fes.
Plenss et me know if you will acospt this transfer fee per the terma of yolr agreement
and compiete the transfer of ownerehip and title of the Fryer to my dlient. Hyou do not
meet your dutiss under the agreement, my cllent will pursue legal remedies to effect the
iransfer, Fes! fres to contact me direstly if you wish to further discuss fitis matter,

Vety truly yours,

PRICHD .
oz Clent
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B Shost 73-07-358
1655 Bamea Bd SB
Balens, OR 97306
503-563-4521
506-5§1-0349 fix

Jwmosry 28, 2011

Circle S Market

1082 Mogmeruth St

Independence, OR 97351

RE: Bualaess Owners Policy #03506-91:81

Dot Jugtar Singh,

This Jefter is o verify thet you have beea continnously imsmred by Facne Insrence
Exchasge since 03/20/2006, Your polivy incindes building coverage, business petsonal
propexty covamps, Habllity coverage sod sntomobile Kiabiity,

We haye bad Highline Capital Carp s Radisnce Capiisd LLC Jised on the policy as
hsmdﬂﬂiﬂmaﬁ!hhmm&pm&w&hum
on mumeroud oocasions and they hive not clsedly clarified whet thelr reguiresents arc
and what paaded te be carrected on the cartificate.

The fhct is that cowerage fix boxiness personel projperty hee always existed an this poticy,
Any alaim would kave revalted In the property being coverad with a cheak fisda out to

the insured snd the Jose pryee, Sines the polioy b & replaces cost poticy, the
repiaceceet oost would be peid upon setual pepleoenent of e propatty,

. il

o/ Pilly, Panl Cosxpolly's offive
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