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I. INTRODUCTION 

Appellant Radiance Capital LLC (Radiance) brings this 

appeal in an attempt, based on misleading facts and misstatement 

of the record, to retry a contractual dispute over a $381.78 

"insurance premium." The trial court properly found in favor of 

the convenience store owners-respondents Circle S. Foods, Inc. 

dba Circle S. Market and Daily, Subhash Chander Sharma and 

"Jane Doe" Sharma, Jagtar Singh and "Jane Doe" Singh, Navjit 

Singh and "Jane Doe" Singh (hereinafter collectively "Circle S")

on the basis that Radiance failed to meet its burden at trial. 

The Court should reject Radiance's attempt to overturn the 

decision of the trial court which was based on facts very different 

than those alleged facts offered by Radiance on appeal. 

II. RESPONSE TO ASSIGNMENT OF ERROR 

Circle S responds to the assignment of error claimed by 

Radiance as follows: 

1. The trial court did not err in its interpretation of the 

contract documents with respect to Circle S' required proof of 

insurance. 

2. The trial court did not err in finding that Radiance 

failed to provide written notice to Circle S that Circle S' proof of 
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Insurance was not satisfactory. There was no evidence of such 

notice at trial. Finding No. 21. 

3. The trial court did not err in finding that Radiance 

was named on the insurance policies. Finding No. 22. 

4. The trial court did not err in concluding that Circle S 

did not owe the insurance premiums that Radiance had invoiced 

because Radiance failed to explain the inadequacy of the proof of 

insurance annually provided by Circle S. Conclusion No.4. 

5. The trial court did not err in concluding that 

Paragraph 18 of the Financing Agreement required that Radiance 

provide Circle S with written notice of the proof of insurance 

"reasonably required" by Radiance. Conclusion No.4. 

6. The trial court did not err in concluding there was 

an inconsistency between the Financing Agreement and the 

Notice to Provide Insurance Authorization. The Notice requested 

that Plaintiff be named as an "additional insured" while the 

Financing Agreement only required that Plaintiff be named as a 

"loss payee." Conclusion No.2. 

7. In concluding there was an inconsistency between 

the Financing Agreement and the Notice to Provide Insurance 

Authorization, the trial court did not err in recognizing that the 
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Financing Agreement required Circle S to maintain liability 

insurance in such amounts and form as Circle S reasonably 

required, but did not specifically require Circle S to provide 

Radiance with proof of such liability insurance. Conclusion No.2. 

8. The trial court did not err in concluding that (a) 

Paragraph 25 of the Financing Agreement required Radiance to 

provide Circle S with written notice that Circle S' proof of 

insurance was unsatisfactory, and (b) Radiance failed to provide 

Circle S with such written notice. There was no evidence of such 

notice at trial. Conclusion Nos. 3 and 4. 

9. The trial court did not err in concluding that 

Radiance could not charge Circle S for insurance when Radiance 

failed to provide Circle S with written notice that the proof of 

insurance was unsatisfactory or that the insurance maintained 

was not in such amounts and form as Radiance reasonably 

required. Additionally the trial court did not err in recognizing 

that Circle S could have cured any ongoing deficiency had 

Radiance informed Circle S that its insurance was unsatisfactory. 

Conclusion No.4. 

10. The trial court did not err in finding that Radiance 

failed to provide Circle S with written notice that Circle S' proof 
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of insurance was unsatisfactory or with an opportunity to cure as 

was Radiance's standard practice. There was no evidence of such 

notice at trial. Finding No. 12. 

11. The trial court did not err in finding that Radiance 

failed to provide Circle S with written notice that its payments 

were inadequate or that Circle S was in default because there was 

no evidence of such notice at trial. Finding Nos. 14 and 15. 

12. The trial court did not err in finding that Circle S 

paid off the Financing Agreement in full in October 2011. Finding 

No. 16. 

13. The trial court did not err in finding that Radiance 

did not expressly demand payment for insurance premiums until 

January 13, 2011. Finding No. 17. 

14. The trial court did not err in finding that (1) there 

was no contractual provision for a "Default and Collection Fee" 

and (2) Radiance failed to provide written notice to Circle S of any 

default before February 8, 2011. There was no evidence of such a 

contractual provision or such a notice at trial. Finding No. 19. 

15. The trial court did not err in finding that Radiance 

did not respond to Circle S' proof of insurance because Radiance 

did not provide evidence of such a response at trial. Finding No. 
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21. 

III. RESTATEMENT OF THE CASE 

A. Statement of Relevant Facts. 

This dispute arises from a simple secured transaction for a 

$5,950 convenience store fryer. In November 2005, Circle S 

purchased the fryer for its small family-operated convenience 

store located in Oregon, and financed the fryer through Radiance, 

a Washington commercial equipment financing company. VRP 41, 

149-50. In consideration for financing the fryer, Circle Sand 

Radiance entered into an Equipment Financing Agreement (the 

"Financing Agreement"). VRP 44, 150-51; Appendix A (Exhibit 1). 

In exchange for Radiance's agreement to advance the funds, Circle 

S agreed to pay Radiance monthly principal and interest 

payments. App. A (Exh. 1), pg. 4 . Radiance protected the 

Financing Agreement by taking a UCC security interest in the 

fryer and obtaining personal guarantees of loan repayment from 

Circle S' co-owners. Id; App. B (Exh. 2). 

As part of the Financing Agreement, Circle S was required 

to maintain liability and property damage coverage "in such 

amounts and in such forms as Radiance shall reasonably require." 

App. A (Exh. 1), ~ 13. Radiance provided Circle S with a "Notice 
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to Provide Insurance Authorization," App. C (Exh. 3), which 

Circle S subsequently gave to its insurance agent, Jim Short. VRP 

152-54. Mr. Short placed insurance on the fryer and sent the first 

Certificate of Insurance directly to Radiance as proof of insurance. 

VRP 48-49, 152-154. It is undisputed that the initial certificate 

satisfied Radiance's insurance requirement. See unchallenged 

Finding of Fact No. 11 ("There is no dispute that the original proof 

of insurance that Defendant Circle S delivered to the Plaintiff was 

acceptable to Plaintiff in all respects"Jl; see also VRP 100. At trial, 

Radiance offered no evidence that Circle S' actual policy ever 

changed. See generally CP 1-659, VRP 1-223 and Exhs. 1-40. 

In fact, Circle S kept the same type of insurance coverage 

on the fryer through the entire term of the Financing Agreement. 

VRP 155-156. As proof of that coverage, Radiance received 

updated Certificates of Insurance from Mr. Short. VRP 125-126. 

The only change Circle S made was to increase the amount of 

liability coverage from $1 million to $2 million. VRP 156. 

Over the next five years, Circle S made a total of sixty 

monthly loan payments of $148.83 for the fryer, amounting to a 

1 Unchallenged findings of fact are verities on appeal. Keever &' Associates, Inc. 
v. Randall, 129 Wn. App. 733, 741, 119 P.3d 926 (2005). 
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total of $8,929.80-$5,950 in principal and $2,979.80 in interest. 

VRP 159, 163-64. Radiance accepted and cashed each of Circle S' 

loan payments without complaint. VRP 157. Beginning in January 

2007, however, more than a year into the lease, Radiance's 

invoices began including a new charge of $7.81 for an "insurance 

premium" fee. Exh. 5; VRP 156. According to Radiance, this is 

when it first incurred "force placed" insurance premiums:2 

Q: Now, the first premium, it's kind of cut-off by the 
hole punch, but we can see the date at the very 
bottom of the list. It says January 1, 2007. Do you see 
where I'm reading? 

A: Yes, urn hum. 

Q: Okay. To the best of your knowledge, does this 
represent the date that Radiance first incurred 
insurance premiums for this contract? 

A: Yes, it is. 

VRP 65 (direct examination of Mike Price). During this time 

period, Radiance admits that it was satisfied with Circle S' proof 

of insurance: 

Q: From July of '06 to July of '07 you were - you 
were comfortable and satisfied by the coverage that 
was provided. Right? 

A: yeah .... 

2 "Force placed" insurance is coverage that Radiance purchases and "forces" the 
borrower to pay for. 
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VRP 100. At trial, Radiance was unable to explain why it started 

charging Circle S for the insurance premium in January 2007. 

Q: Okay. Isn't it correct that long before July of 2007 
Radiance started paying for its own insurance for the 
fryer owned by Circle S? 

A: I'd have to look at the - the records. 

Q: Could you look at Exhibit II? 

A: (Witness complies) 

Q: And didn't we see that at the bottom of Exhibit 11 
Radiance began purchasing insurance on the Circle 
S Market fryer in January of '07? 

A: Yeah, that's what it says here. 

Q: So even though Circle S had the insurance that was 
required by your own admission through July, you 
began purchasing that insurance from a third party 
in January of '07, correct? 

A: That's - that's when the - it's marked here as the 
date. 

VRP 109-10 (emphasis added) . Circle S kept paying the prior 

amount, ignoring the additional, unexplained charge. VRP 158. 

In September 2010, Circle S called Radiance to confirm 

that the October 2010 payment would be its last. VRP 161. After 

confirming Circle S' account number, a Radiance representative 

confirmed that Circle S had only one remaining payment. VRP 
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161-162. The representative also confirmed that Circle S would 

not receive any additional invoices from Radiance. VRP 162. 

Circle S made its final payment for the fryer in October 2010. VRP 

162. 

On January 13, 2011, Radiance sent Circle S a letter 

demanding payment of a $150 "Agreement Transfer Fee" and 

$381.78 in "Insurance Fees" in order to "purchase" the fryer from 

Radiance. Exh. 15. Circle S refused to pay the added insurance 

premium but, in an effort to settle the dispute informally, 

tendered the Agreement Transfer Fee despite the fact that the 

Financing Agreement does not call for, describe, or place debtors 

on notice of such a fee. VRP 164-165; App. A (Exh. 1). Radiance 

rejected Circle S' offer. VRP 165. 

Circle S contacted insurance agent Jim Short to inquire 

about the $381.78 insurance fee. VRP 166. Mr. Short guaranteed 

Circle S that its policy continually listed Radiance as an insured. 

Id. On January 28, 2011, Mr. Short sent a letter to Radiance 

confirming that Radiance was continuously insured under Circle 

S' policy as both a loss payee and an additional insured. App. D 

(Exh. 18). 
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On February 8, 2011, Radiance declared a default, stating 

that Circle S was "past due" and that it was "accelerating" all "past 

due and future payments" on the loan agreement. Exh. 21. 

Radiance added $480 in unspecified "Default & Collections Fees" 

and threatened legal action if Circle S did not pay Radiance 

$861.78 within 10 days. [d. 

B. Statement of Procedure. 

Facing potential litigation in King County, Washington, 

Oregon-based S.K. Bal, LLC ("S.K. Bal), Circle S' successor in 

interest, filed suit for declaratory relief against Radiance in 

Marion County, Oregon, asking the court to declare that (1) S.K. 

Bal is the lawful owner of the fryer, (2) Radiance has no lien rights 

in the fryer, and (3) S.K. Bal owed no "Default & Collections Fees," 

"Agreement Transfer Fee," or obligation to pay "Insurance Fees." 

Exh. 30. Radiance then filed this litigation in King County. CP 1-

10. The Marion County court dismissed S.K. Bal's action for 

declaratory relief in favor of the King County litigation. Exh. 31. 

On August 14, 2012, the parties ultimately proceeded to a 

one-day bench trial in King County. CP 273. Each side called one 

witness to the stand-Mr. Michael Price on behalf of Radiance 

and Mr. Jagtar Singh on behalf of Circle S. VRP 2. Mr. Price 
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testified that Radiance force-placed insurance in response to 

Circle S' failure to provide satisfactory proof of insurance. VRP 53-

57. He also testified that he was not sure whether Circle S was 

provided with written notice of the insurance deficiency and an 

opportunity to cure, as was Radiance's standard practice. 

Q: Does Radiance have a protocol, a procedure for 
making sure that its collateral is properly insured? 

A: Yeah, we send out notices to the customer and state 
that if we don't receive the proper insurance, you 
know, as far as additional loss payee and under the 
amounts, that the insurance would be force-placed, 
and beginning within, you know, a certain number 
of days. 

VRP 54 (direct examination of Mike Price). 

Q. . .. you said that there's a notice that goes out telling 
them that they don't have the right insurance and 
giving them a certain amount of time to get the right 
insurance. 

A. Yeah. It's a standard thing. It comes right off the 
system and goes out. We don't have a copy of it here 
it doesn't sound like. 

THE COURT: I'm sorry, if we don't have a 
copy, it's-

THE WITNESS: He says we don't have a copy 
in here, so we must not. 

Q. And have you yourself seen copies of these 
documents that actually went to Circle S notifying 
Circle S that they didn't have the coverage and that 
they had a certain amount of time to get it? 
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A. No. All I know is our policy is to send that notice 
out. 

Q. Okay. So you don't know whether that was sent to 
Circle S or not? 

A. No. All we would have sent them would have been 
the invoice stating the insurance. 

VRP 102-103 (cross examination of Mike Price) (emphasis 

addedV As evidence of breach, Radiance simply offered the 

Financing Agreement and related documents, invoices showing its 

force placed insurance premiums, and the monthly invoices it 

sent to Circle S. Exhs. 1-14. 

For the defense, Mr. Singh testified that Circle S 

maintained the same type of coverage for the entirety of the 

contract, VRP 155-56, and that Circle S refused to pay the 

insurance premiums because it had the proper coverage and could 

not afford to double cover the fryer, VRP 158. To support its claim 

that it was properly insured, Circle S offered its insurance billing 

statement and a letter from its insurance agent confirming that 

3 This testimony contradicts Radiance's claim that "Mike Price testified that 
Circle S was in fact given written notice and an opportunity to cure, pursuant 
to standard Radiance practice." See Appellant's Brief, pg. 41. 
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Radiance was continuously listed as a loss payee and an 

additional insured. App. D (Exh. 18) at pg. 7; Exh. 41.4 

The trial court resolved the case in favor of Circle Sand 

dismissed Radiance's claims. CP 273-282; VRP 9 (August 16, 

2012). The trial court held that Radiance failed to prove by a 

preponderance of the evidence that the Defendants breached the 

contract. Circle S was declared the prevailing party for purposes 

of attorney's fees. CP 281; VRP 10 (August 16, 2010). The trial 

court entered its Finding of Facts and Conclusions of Law on 

September 17, 2012. CP 273-282. 

On September 25, 2012, Radiance filed a Motion for 

Reconsideration on the basis of "newly discovered evidence" 

related to the issue of whether Radiance sent Circle S a notice of 

insurance deficiency. CP 285-379. In its motion, Radiance alleged 

that it was unable to obtain the "newly discovered evidence" 

(purported to be insurance deficiency notices sent to Circle S) 

before trial because its third party bank did not to provide the 

records until August 20, 2012. CP 287-89. Radiance admits, 

4 Radiance's assertion that "Jim Short could not truthfully specify that both 
required coverage had been maintained continuously during the term of the 
contract" is without basis. Appellant's Brief, pg. 17. Mr. Short never testified in 
this case. VRP 2. 
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however, that it did not request these documents from its bank 

until August 13, 2012, the eve of trial: 

We go to trial tomorrow morning on this deal that I spoke 
to you about and I was wondering if when an insurance 
certificate came to US Bank and it was insufficient was 
there a standard letter that was sent out? I see in account 
notes that insurance cert requests were sent out. Also, if 
there is a letter used does it go to the customer or to the 
insurance agent? If you have a letter can you send me a 
copy and also if you have a copy that was directly to Circle 
S Market and Daily would be even more helpful. 

CP 375 (Radiance email dated August 13, 2012 to US Bank) 

(emphasis added). US Bank responded to Radiance's request 

seven days later on August 20, 2012. CP 376. 

The trial court denied Radiance's Motion finding it did not 

exercise due diligence in obtaining the evidence before trial and 

that substantial justice was done in this matter. CP 595-97. 

C. Radiance's Misleading Statement of the Record 

Radiance misstates the record in its appellate brief by citing 

to and referring to CP 296-98 as factual evidence before the trial 

court. See Appellant's Brief, pgs. 12-14 (citing CP 296-298). The 

trial court did not see CP 296-98 until September 25, 2012, more 

than six weeks after trial, and the only reason those pages exist in 

the clerk's papers is because Radiance offered them as "newly 

discovered evidence" to support its Motion for Reconsideration. 
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CP 285-315. Radiance never offered these documents at trial, no 

court has determined their admissibility under the Rules of 

Evidence, and the trial court did not consider them when finding 

and concluding that Radiance failed to provide written 

notification of insurance deficiencies. See generally CP 1-659, VRP 

1-223 and Exhs. 1-40. 

IV. ARGUMENT 

A. Standard of Review 

The Court of Appeals, as an appellate court, will not retry 

factual aspects of a case. Platt Elec. Supply, Inc. v. City of Seattle, 

Division of Purchasing, 16 Wn. App. 265, 555 P.2d 421 (1977). 

"When a trial court has weighed the evidence in a bench trial, 

appellate review is limited to determining whether substantial 

evidence supports its findings of fact and, if so, whether the 

findings support the trial court's conclusions of law." Hegwine v. 

Longview Fibre Co., Inc., 132 Wn. App. 546, 555, 132 P.3d 789 

(2006). 

Unchallenged findings of fact are verities on appeal. Keever 

&- Associates, Inc. v. Randall, supra, 129 Wn. App. 733, 741, 119 

P.3d 926 (2005). The appellate court reviews challenged findings 

to determine if they are supported by substantial evidence. There 
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is a presumption in favor of the trial court's findings, and the 

party claiming error has the burden of showing that a finding of 

fact is not supported by substantial evidence. Durrah v. 

Wright, 115 Wn.2d 364, 369, 798 P.2d 799 (1990). 

"The substantial evidence standard is deferential and 

requires the appellate court to view all evidence and inferences in 

the light most favorable to the prevailing party." Lewis v. Dep't of 

Licensing, 157 Wn.2d 466, 468, 139 P.3d 1078 (2006). An 

appellate court may not substitute its evaluation of the evidence 

for that made by the trier of fact. Goodman v. Boeing Co., 75 Wn. 

App. 60, 82-83, 877 P.2d 703 (1994). Moreover, the appellate 

court defers to the trier of fact for purposes of resolving conflicting 

testimony and evaluating the persuasiveness of the evidence and 

credibility of the witnesses. Lodis v. Corbis Holdings, Inc., 172 Wn. 

App. 835, 861, 292 P.3d 779 (2013). 

Conclusions of law must flow from the findings of 

fact. Ruse v. Dep't of Labor &' Indus., 138 Wn.2d 1, 5, 977 P.2d 570 

(1999). An appellate court reviews, de novo, whether the trial 

court's conclusions of law flow from the supported findings. Id.; 

Sunnyside Valley Irrigation Dist. v. Dickie, 149 Wn.2d 873, 880, 73 
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P.3d 369 (2003) . Unchallenged conclusions of law become the law 

of the case and should not be disturbed on appeal. King Aircraft 

Sales, Inc. v. Lane, 68 Wn. App. 706, 846 P.2d 500 (1993). 

B. Radiance Failed To Prove Breach At Trial. 

It was Radiance's burden at trial to prove that Circle S 

breached a duty owed under the contract, and that, as a result of 

that breach, Radiance incurred damages. See Alpine Industries, 

Inc. v. Gohl, 30 Wn. App. 750, 637 P.2d 998 (1981) (holding that 

breach of a contract is actionable only if the contract imposes a 

duty, the duty is breached, and the breach proximately causes 

damage to the plaintiff) . 

i. Radiance's contractual documents are ambiguous 
with respect to the insurance required. 

It is unclear what duty Circle S owed to Radiance because 

the Radiance contract is ambiguous. As noted by the trial court, 

there are inconsistencies between the two documents that could 

be read to impose a duty on Circle S with respect to insurance 

coverage. CP 278-79. ("Conclusion No.2") ; App. A (Exh. 1); App. 

C (Exh. 3). Ambiguities in a contract are interpreted against the 

drafter. Lamar Outdoor Advertising v. Harwood, 162 Wn. App. 385, 

395, 254 P.3d 208 (2011). 
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According to the Financing Agreement, Circle S was to (1) 

list Radiance as a "loss payee" on all risk insurance covering the 

value of the equipment, (2) provide Radiance with proof of such 

insurance, and (3) maintain liability insurance in such an amount 

and form as Radiance reasonably required. App. A (Exh. 1), ,-r 13. 

However, the Financing Agreement did not specifically require 

that Circle S provide Radiance with proof of liability insurance. 

Conversely, the Notice to Provide Insurance Authorization 

required Circle S to name Radiance as an "additional insured" on 

the liability insurance, language that does not appear in the 

Financing Agreement. App. C (Exh. 3), ,-r a. 

Additionally, the Notice to Provide Insurance 

Authorization required Circle S to only provide proof of its initial 

insurance policy: 

FAILURE TO PROVIDE INSURANCE. Grantor agrees to 
deliver to the Company proof of the required insurance as 
provided above, with an effective date as shown on the 
date below or earlier.5 

App. C (Exh. 3) (emphasis added). There is no contractual 

requirement for Circle S to provide Radiance with annually 

updated proof of liability insurance. 

5 The "date below" is October 7, 2005. App. C (Exh. 3). 
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Furthermore, as the trial court noted, it is significant that 

the Financing Agreement does not reference the Notice to Provide 

Insurance Authorization. When Radiance wanted to include an 

extrinsic document, the Financing Agreement would specifically 

incorporate the document by reference. For example, Schedule A 

is specifically incorporated into the Financing Agreement. See 

App. A (Exh. 1), ~ 2. However, nowhere does the Financing 

Agreement refer to the Notice to Provide Insurance Authorization. 

These inconsistencies between the two documents created 

ambiguity regarding what type of insurance, or proof of insurance, 

Circle S was required to provide under the contract. The trial 

court properly construed that ambiguity against Radiance, and 

properly found that, given the undisputed adequacy of the initial 

insurance coverage purchase by Circle S, Radiance did not carry 

its burden of proving a breach of contract by Circle S. 

ii. There is no evidence, written or oral, that Radiance 
provided Circle S with notice of any insurance 
deficiency. 

Radiance admitted at trial that it was Radiance's standard 

policy to provide written notice and an opportunity to cure in the 

event of an insurance deficiency. It also admitted that it failed to 

provide Circle S with such notification. 
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A. No. All I know is our policy is to send that notice 
out. 

Q. Okay. So you don't know whether that was sent to 
Circle S or not? 

A. No. All we would have sent them would have been 
the invoice stating the insurance. 

VRP 102-103 (cross examination of Mike Price). 

Radiance argues that it provided Circle S with oral notice of 

Circle S' insurance deficiency. However, this argument too fails. 

Oral notification is inconsistent with the language of the 

Financing Agreement which requires written notification: 

NOTICES: Notices shall be in writing and sufficient 
if mailed to the party involved, United States mail 
first class postage prepaid, at its respective address 
set forth above or at such other address as such party 
may provide on notice in accordance herewith. 
Notice so given will be effective when mailed ... 

App. A (Exh. 1), ~ 25 (emphasis added); see also unchallenged 

Finding of Fact No. 23. Unchallenged findings of fact are verities 

on appeal. Keever, 129 Wn. App. at 741. 

Also, Radiance claims that the oral notification took place 

in Ianuary 2007 when Radiance began including a $7.81 

insurance premium fee on Circle S' invoices. Exh. 5; VRP 156-157. 

It is undisputed that Radiance was satisfied with the Circle S 

proof of insurance during that time. It is nonsensical to argue that 
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Radiance provided notice of an insurance deficiency when in fact 

there was no insurance deficiency at all. 

Radiance failed to proffer any evidence that it provided 

Circle S with written notice as required by contract, or that it 

provided Circle S with an opportunity to cure any deficiency in 

the proof of insurance "reasonable required" by Radiance. Given 

the ambiguity between the contractual documents and Radiance's 

failure to provide notice, the trial court properly held that 

Radiance failed to prove breach. 

C. Radiance Also Failed To Establish How Any Breach By 
Circle S Proximately Caused Radiance Any Harm. 

A breach of contract claim may be dismissed when there is 

no evidence of damages caused by the breach. Jacob's Meadow 

Owners Assoc. v. Plateau 44 II, LLC, 139 Wn. App. 743, 754, 162 

P.3d 1153 (2007) . 

In its trial brief, Radiance argued that it force-placed 

insurance in response to Circle S' failure to provide proof of 

insurance naming Radiance as an additional insured: 

Radiance received endorsements which did not include 
"additional insured" coverage; therefore, Radiance obtained 
and paid for that coverage, charging the premiums back to 
Circle S Foods on its monthly invoice. 
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CP 74 ("Plaintiffs Trial Brief') . However, at trial Radiance offered 

evidence which established that it placed insurance in January 

2007, before it allegedly received any endorsements that did not 

include "additional insured." Exh. 5; VRP 98-99. The trial court 

found this evidence persuasive: 

Exhibit 5 reflects that the Plaintiff started charging 
Defendants Circle S insurance premiums for the equipment 
financed by Defendant Circle S beginning January 1, 2007 
even though the Plaintiffs authorized representative, 
Michael Price, testified that adequate insurance was 
provided by the Defendants at all times between the times 
periods of June of 2006 and July of 2007. There is no 
explanation in any of the exhibits or testimony that 
explain why Plaintiff started charging Defendant Circle S 
for insurance premiums for the equipment financed by 
Defendant Circle S in January 2007. 

CP 276-77 (unchallenged Finding of Fact No. 13) (emphasis 

added); see also VRP 6 (trial court's oral decision on August 16, 

2012) . On appeal, the Court of Appeals defers to the trial court for 

purposes of evaluating the persuasiveness of the evidence and 

credibility of the witnesses. Lodis v. Gorbis Holdings, Inc. , supra, 

172 Wn. App. at 861. 

In its appellate brief Radiance now argues that it placed 

insurance due to deficiencies in Circle S' 2009 and 2010 

insurance policies . Appellant's Brief, pp. 38-40. However, it is 

clear from the record that Radiance did not place insurance in 

22 



response to a deficiency in the insurance policies. By his own 

admission, Mr. Price never saw Circle S' insurance policies and 

Radiance's understanding of its coverage came solely from the 

Certificates of Insurance: 

Q. Okay. Thank you. 
And, again, you - you never saw the actual 
insurance policies between the insurer for Circle S 
and Circle S? 

A. The only thing I received and -- and it's in the 
documents so far as that's all the insurance 
premiums we received. 

Q. The insurance policies. You've never seen the actual 
policy? 

A. All I've seen is what we've testified to and brought. 

[ ... ] 

Q. Okay. You looked at those certificates that are 
Exhibit 16 and that's all you've seen. Correct? 

A. That's all that was presented to the company and 
that's what I've seen. 

Q. Okay. So you don't know whether Circle Shad 
insurance naming Radiance as an additional 
insured or loss payee beyond what's on those 
certificates; you just don't know? 

A. Yeah, only what's listed on the certificates. 

VRP 114-115 (emphasis added). 
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One could imagine that there is breach in almost every 

contract, but it is only actionable if a party's breach proximately 

caused the other party to incur damages. The trial court's docket 

would be inundated with breach of contract cases if every 

company had the opportunity to recover "damages" upon 

discovery, after the conclusion of the contractual term, that the 

other party breached the contract some years earlier. More 

importantly, it would be unjust. 

Here, Radiance provided no evidence demonstrating that it 

force-placed insurance in response to Radiance's unsatisfactory 

proof of insurance. It placed insurance due to some inexplicable 

error on its end and it should not be allowed to recoup fees from 

Circle S due to its own mistake. Radiance did not prove a breach 

of contract by Circle S that proximately caused Radiance damage. 

Therefore, the trial court's dismissal of Radiance's claim was 

appropriate. 

D. The Trial Court's Denial of Radiance's Motion for 
Reconsideration and/or A New Trial Should be 
Upheld. 

An appellate court reviews for abuse of discretion a trial 

court's denial of CR 59(a) motion for a new trial. Collins v. Clark 
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County Fire Dist. No.5, 155 Wn. App. 48, 81, 231 P.3d 1211 

(2010). 

Pursuant to CR 59(a)( 4), there are grounds for a new trial or 

reconsideration if a party proffers evidence that meets the 

following five requirements: (1) will probably change the result of 

the trial; (2) was discovered since the trial; (3) could not have 

been discovered before trial by the exercise of due diligence; (4) is 

material; and (5) is not merely cumulative or 

impeaching. Holaday v. Merceri, 49 Wn. App. 321, 329, 742 P.2d 

127 (1987). "Failure to satisfy anyone of these five factors is a 

ground for denial of the motion." Id. at 330 (emphasis added). In 

the present case, Radiance failed to satisfy multiple factors. 

Therefore, the trial court did not abuse its discretion in denying 

the motion. 

The evidence proffered by Radiance in its motion for 

reconsideration could have been discovered before trial by 

exercise of due diligence. The Court "cannot condone a procedure 

that would permit a litigant to gamble on [trial] and, when it is 

adverse, thereupon to produce allegedly "newly discovered" 

evidence, claiming accident, surprise, and no lack of reasonable 

diligence as an excuse for negligence and plain inaction in not 
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theretofore having produced such evidence." Davenport v. Taylor, 

50 Wn.2d 370, 311 P.2d 990 (Wash. 1957). The Court may deny 

motions for reconsideration when a movant cannot adequately 

explain why it failed to timely produce evidence. In re Marriage of 

Tomsovic, 118 Wn. App. 96,109,74 P.3d 692 (2003). 

Here, Radiance knew of the existence of the "newly 

discovered evidence" and had access to it well before trial. This is 

evident from Mr. Price's trial testimony that it is Radiance's 

standard practice to provide written notice of insurance 

inadequacies and default. VRP 102. It is also evident from 

Radiance's own supporting declarations in which counsel stated 

"Radiance knew other records should exist." CP 318, 1f 6. 

Additionally, Radiance could see within its own system that it 

allegedly sent notices to Circle S. In an email dated August 13, 

2012, Radiance employee Jody Burleigh states that she could "see 

in account notes that insurance cert requests were sent out." CP 

373. Yet, despite its knowledge of a deficiency letter, Radiance did 

not request these letters from its bank until the eve of trial. CP 375 

("We go to trial tomorrow morning ... was there a standard letter 

that was sent out?"). 

Further, the "newly discovered evidence" was specifically 
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requested by Circle S in discovery, and was not produced. The 

trial court properly excluded the evidence on Radiance's motion 

for a new trial because Radiance did not produce the documents 

in response to Circle S' discovery request. See CP 407-08,411-428, 

435-44, 477-85 (Radiance's responses to RFP Nos. 1, 4, and 7) . 

Sanctions may be imposed for failure to seasonably supplement 

discovery responses. KCLR 26(e); CR 26(e)(4); In re Marriage of 

Gillespie, 89 Wn. App. 390, 404, 948 P.2d 1338 (1997) . 

In essence, Radiance failed to present at trial evidence that 

Radiance knew existed but had not bothered to obtain despite a 

duty to do so. Radiance did not timely request the information. 

Radiance did not attempt to subpoena the evidence. Radiance did 

not seek a continuance to obtain the evidence. Instead, Radiance 

tried the case, received an adverse judgment and then asked the 

trial court for a "do over." 

Moreover. the newly discovered evidence is immaterial. 

Only one of the three letters proffered by Radiance relates to the 

issue of whether Radiance provided written notice to Circle S of 

deficient insurance. The February 23, 2006 letter is addressed not 

to Circle S but to Mr. Jim Short and states that Radiance "records 

indicate insurance coverage on the above contract is Due to 
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Expire .. .. (2/28/06)." CP 586. The letter dated January 10, 2007 

states that Radiance's "records indicate insurance coverage on the 

above contract has been "Cancelled." CP 587. Radiance has 

offered no evidence that Circle S ever cancelled insurance. Quite 

the opposite, Mr. Singh testified that Circle S maintained the 

same policy on the fryer for the entirety of the contract. 

Neither of these letters gives Radiance notice of deficient 

insurance coverage, and therefore both letters are immaterial. 

The third newly discovered letter would not have changed 

the result of the trial. While the third letter does speak to Circle S' 

alleged insurance deficiency, it is dated June 20, 2007. CP 588. 

Circle S had proper insurance from July 2006 to July 2007 . VRP 

100. Admission of a letter dated during the very time Radiance 

admitted Circle S had proper insurance coverage would not have 

changed the result of the trial. 

Therefore, the trial court was right to deny Radiance's 

motion for a new trial. 

E. This Court Should Award Circle S Appellate Attorney's 
Fees and Costs. 

RAP 18.1 allows this Court to award fees where it is 

statutorily allowed. RCW 4.84.330 provides that the Court must 
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award attorney's fees to the prevailing party of a contractual 

dispute when the contract specifically provides for attorney's fees 

and costs incurred to enforce provisions of the contract. 

Moreover, RAP 14.2 allows for costs to the prevailing party and 

RAP 14.3 includes reasonable attorney's fees as allowable costs. 

If Circle S prevails, it should be awarded all of its post-trial 

fees and costs, in an amount to be determined by affidavit 

following oral argument. Paragraph 18 of the Financing 

Agreement specifically provides for attorney's fees and costs. App. 

A (Exh. 1). Additionally, instead of going to Small Claims Court or 

submitting the case to mandatory arbitration, Radiance chose a 

forum that would absurdly run up the costs of a dispute over non

payment of the $381.78 allegedly owed. Costs have been unjustly 

placed on Circle S initially through trial and now through this 

appeal. As the prevailing party, Circle S should be allowed to 

recoup these fees and costs from Radiance. 

Radiance also requests appellate attorney's fees and costs 

but cites no authority for its request and devotes no argument to 

it. Therefore, the Court should deny its request. See RAP 18.1; Bay 

v. Jensen, 147 Wn. App. 641, 196 P.3d 753 (2008) ("RAP 18.1(b) 

requires more than [a] bald request for attorney fees on appeal."). 

29 



V. CONCLUSION 

It is telling that almost every argument offered in 

Radiance's appellate brief is "supported" by documents that were 

not offered at trial. Aware of its case deficiencies at trial, Radiance 

would like this Court to retry the case based on a different record. 

The Court should deny such a request. 

The trial court properly held that Radiance failed to prove 

breach. There was an ambiguity in the contract regarding what 

duty Circle S owed. Additionally, there is no evidence that 

Radiance ever properly notified Circle S that Radiance needed 

additional proof of coverage. Radiance did not establish how its 

damages, if any, were proximately caused by Circle S' breach. Nor 

did it attempt to explain why it began charging Circle S for force 

placed insurance when it admits Circle S had proper coverage. 

The trial court also properly denied Radiance's Motion for 

Reconsideration. The "newly discovered evidence" would not 

have changed the outcome as the evidence was not relevant to the 

issue of notice of insurance deficiency to Circle S. Moreover, 

Radiance could have easily obtained the evidence before trial 

upon exercise of due diligence. A third party delay in delivering 

documents is not an excuse when Radiance waited until the eve 
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of trial to request them, never subpoenaed them, and did not seek 

a trial continuance despite knowing that it did not have the 

documents. 

The Court should affirm King County Superior Court Judge 

Joan Dubuque's Findings of Fact and Conclusions of Law and 

award of attorney's fees and costs, as well as her subsequent 

decision to deny appellant's CR 59 motion for reconsideration 

and/or a new trial. Additionally, the Court should award Circle S, 

as the prevailing party, its attorney's fees and costs for having to 

defend this appeal. 

Respectfully submitted this ~ day of July, 2013. 

HELSELL FETTERMAN LLP 

B~~ 
1\.n rew Kinstler, WSBA No. 12703 
Lauren D. Parris, WSBA No. 44064 

Attorneys for Respondent 
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TranamltJlng.tOt.ilcf .!L~.fn~dJng Ihit .ptge 

Jap-$~lrCIe S Uartet·Fryeffinanclng.B~f'It 

Paul R.J.Conno~ 

Th8 ..... tra"~{a~rd~·.ooom~·It).r'~~·ln~.f 
~~to,II'II ... Wblbh"prQliICf*.fbjl!ltorn.~rrt~ ".~"·f,.,., 
oi'ift;'QtIh._or~lndtM""or""·rlIIIlH·"',"YOU ""'''_iM~'~ 
_ ........ h. - ...... bJ.· ·. ".·. OtIIIcI.· ... · . .. · •.. 11 ..... _ ... _ .. _ .... .. rra, ....... '~, . ..... ......... ~ . ....... ... ' .. , ... · ·. of .. ~ ... ' '''''.·.ln,*-.. . 
on ·thIt~Gf1hfi.,tramlmIIIIDn" .~F«OI""' . .,,~_ fIiliIMdM ~rl 1ft 
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Law Offlce of 
PAUL R.J. CONNOL.LY 

February 1. 2011 

Rei S.K.Ba~ LLOr~bIt .CIrd'S MIl", 
YourCOnnd 1821..()70022&;OO.' ... F~r FlnanclnQ~ 

Dear Me. Price: 

pAGE;e21B9 

Thlaofflol rep,.....Jagtar Stneb. doln;butlnMI ... ~$Marbt . •. ~ 
direct d1UtLrecommunlcatlon_ myor.ntto tIft~l~dt. you haw 
told my client thatyoulntandtoRlpoeuel thtequJpmenl ~nti1ttd Iftthe.bOv&-
rete __ CdntrHt·tomorJOW unleel paymentoflS31.7eftfmmedJatelymlide 
p\ll'llLl8nttoh>.nnl Df'ycurlderdat&dJ __ ry2o,2011. Your,.r i8 baqd ·on 
ern>n80U8pre~n_ I.nd yourunreaaonlbledemanda ......... 

. My. dient "~hle OptIonto..,p lIIequtpmentPU,.uanttotlla 
&greemtmtwtthycHlrftrm.Hewlllnot \'OtUnwu, $Ul[6AdeIr'l1e ~r.Youh_ no billa 
fofternlWltl of.,. Fl)'tr'frOm rtfJ tllenr. PftlPtrt/· Thll.,it.~nd lflItyOutak. 
no .If:.heJp to ~ .. 1ij1l $qulpment. 

VOU.""'" ~t.., cl. WIn notplllllltl"'otpu',... •• n ... tD 
.,.,.,,.,., 1t~IJII" ...... lItftIt."'.ttIttnpt ...... III4I. ~ 
or ......,. .. ,.,.wouICCIHt ....... b of ... .,..ce,lnd ...,calent.wllr;ontact 
law _reel'ItIntto .. tlllYptIIOM breachlng"'",,~ 
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Mike. Prioe 
Radiance O .. ltal, LlC 
February 1,2011 
PeQe2 

p~ e3/89 

As mydJenthaepreviOua/yinf'ormad you, he bready, WlRlngi.abJotopay .the 
A;rumenl TtantferF •• 0#$150;00 per the contrBctterml COY8ItngIht Fryer It isau~ 
to efftd tht_.fercfownerth~ Ofthltequlpmentfromyol.)r fii'mb) .hlaQJmP4l\Y. MY 
cllanlrepeatedlyotrared you WI p-.ymenl, which .you. JejeCt&d In bteach Ofth. 
IIgl'etment fOrthls eqOipmentfinahclngertangement Per has un~no oth. 
financk'lg .areement wfth yow flnn.mv client lnt8ndttok .. p the Fryer Ind ... '" tab 
YOU toaocept tht $1.50.00 frlltltferfee. He is wiRing totrnmed~ .Itnd you 8C1lhler, 
chedtfor $150.00 elherby Fit8tClutMallorExpralMIft. P ..... YI .. me of 
Ydltthel'or not you wllfaCQeptthls tran&fer.andWh1chmiifmgCptlon II aoe.ptabIe. 

"flr ... u.. -'nltnMe F_I · ~~. have appf.edimy QJent. r*~· them. Ftrat, 
your ~ctwilhm.yolfent'dC)eanotpn:Mdefor._ •• s. EXh1bItA. StcCInd.you 
hnllfalledfo provjd •• ny __ or:IUPportforthlayqu.·fnslirJinDt FWCf).arp. Third. 
perthtco~tennsJ my·cfIettt" pRMd!ld tontinUQIII JDIUlWIGe co..-ageono.. 
Fryer·at/aaue(See E#lltl),~lngyourllnn ••• ~.LQ .. ~·(SNEXhIbIt Q), 
whJd) •• xaCUyWhIt yo",r~ctraqulre •• . R>rth.. youyo".-OOhtiededlh a 
telephone COliferanoe with mylawcleikth8t the oJiginallna_ncecov.,.. CiJlrtlftCite 
weseonect. 

FInallY. )iot.trdernandfortne .. ~ to~ritIII,,~wordI·kldionallnlur8d· 
ill un~uonabJe.. The ~yQU~dad to my OJfer1t,...~Irw_flltmyclJlnl 
nlrne ·yourftrm .. 1f1.O .. Pay ....... ExhIblA. Per ~~13ot.y£!~conitiittt, ;my 
Clfent"_tMdycu '1 ... c .. P~ • .'·S .. ~JblO. TheoqJdract_~ -bOut 
namlf)9 you"lIrm"·AddltlO"llnatmid,~ See ~A.P!l.ge11~ 13;Mnov.. 
theM ~ .no pttCticlI dJf(etenOlJ blt\tJeefI "LoIIP.yaeIf.nct-Addlflon.' -tad,-.;,""" 
to meth. you.,.. Inabellar poIltIon a. -Lau PayRa thin YOU~d be •• -AddItiOnal 
IftIUred.· 

A9*'n. my c1lentl8reBdy; WIIq •. andabla to Pll'/YOU .~. $1$O.Oo·tra_ •. 
PlQlaletmf!kt\r)WifyouwHl •• ptthlt hntferfltperthe.hrmI ~ YQllr Ill,... 
.,d ~.lMtnm.r orownel'ehip8fld • of the Fryer to ltIy dIIM."l'OUcto not 
meet your d~undltrth. · aQ.reemer\t.my dlentwill PUllUeleg'I~· kJ. etrec:t tn. 
b'£Insrer. Feel be to ctJnbtet me dtreetty if you wltb tot.ntti"dlicu&athf!l rn_. 

V*YtrutyYD'ft, 
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