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I. INTRODUCTION 

This is an appeal of a trial court's summary judgment 

decision in a TEDRA litigation to determine who the beneficiaries of 

an IRA are after the death of its owner. 

Respondents claim instead that equity requires replacing 

Appellants as IRA beneficiaries with Respondents to match the 

decedent's testamentary intent under the "substantial compliance" 

doctrine. 

Respondents' equity argument is fatally flawed. While 

Respondents did submit testimonial evidence regarding the 

decedent's intent, that testimony is barred by the Deadman Statute. 

Even if admissible, the evidence is mixed regarding the decedent's 

intent in relation to his IRA (as opposed to his probate assets 

generally). 

But the most glaring hole in Respondents' claim is the lack of 

any evidence that the decedent "substantially complied" with the 

IRA contractual provisions setting out the clear and simple 

procedure for changing beneficiaries. Without evidence that the 

decedent "substantially complied" with the Edward Jones 

procedure for changing IRA beneficiaries, the Respondents cannot 

establish "substantial compliance." Absent "substantial 
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compliance," Appellants submit that the courts should not use 

equitable power to supersede the undisputed legal effect of the 

written non probate asset arrangements in place when Mr. Ellison 

died. 

The trial court found, and Respondents will ask this Court to 

find, that equity is properly used in this case to set aside the written 

IRA beneficiary terms and provisions controlling distribution of the 

decedent's Edward Jones IRA, and to substitute others in as 

beneficiaries. Appellants submit that doing so would be a big 

mistake. It would transform the "substantial compliance" doctrine 

from an equitable safety valve-designed to correct a financial 

institution's administrative errors or to correct a decedent's merely 

technical mistake in designating a non probate beneficiary-into an 

easy means of changing non probate asset arrangements after the 

owner has died, based solely on evidence of intent. 

What would result is the proverbial exception swallowing the 

rule. If this Court approves application of the "substantial 

compliance" doctrine on these facts-where the decedent did not 

do or even attempt to do any of the clearly identified steps required 

by the IRA Account contract to name a new beneficiary-then the 

doctrine would be transformed from an examination of the 
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decedent's compliance with non probate asset arrangement terms 

into an examination solely of the decedent's testamentary intent. If 

that happens: 

• No financial institution will feel safe following the written 
beneficiary designation controlling non probate assets, since 
the written designation could be overcome merely by 
introducing evidence of decedent's contrary intent. Instead, 
financial institutions would interplead the funds and let the 
courts decide the decedent's intent 

• Every dispute about nonprobate asset distribution would 
require a trial between the competing parties, with the winner 
being whichever party can put on more, or more convincing, 
evidence of the decedent's intent, independent of written 
beneficiary designations 

• Every non probate asset would require TEDRA litigation 
before it can be distributed 

• Our court system would be swamped with TEDRA litigation 
involving non probate assets 

• Washington citizens would no longer benefit from clear, 
predictable, and certain rules for directing distribution of their 
non probate assets after they die 

Allowing testimonial evidence of intent alone, and mixed evidence 

at that, to overcome written nonprobate asset arrangements, as the 

trial court did below and as Respondents will ask this Court to do, 

simply put, would not be good. 

II. ASSIGNMENTS OF ERROR 

No.1. The trial court erred when it ruled under CR 56(c) 

that Respondents were entitled to judgment as a matter of law 
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replacing Respondents for Appellants as beneficiaries of the 

decedent's Edward Jones IRA. CP 239-40. 

No.2. The trial court erred when it entered an order denying 

Appellants' motion under the Deadman Statute to strike testimony 

from an interested party about conversations and transactions he 

had with the decedent. CP 237-38. 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

No.1. RCW 11.02.005(10) provides that a non probate 

asset's contractual terms and provisions govern post-death 

distribution. There are no exceptions written into the statute. An 

IRA is a non probate asset. .!9..,. Not even a "super will" can alter the 

written, contractual arrangements governing post-death distribution 

of an IRA. RCW 11.11.01 0(7)(a) (specifically excluding IRA's from 

the "super will" provisions). The Washington Legislature 

immunized financial institutions and other third parties from any 

liability for enforcing "the terms of the non probate asset 

arrangement in effect on the date of death of the owner." RCW 

11.11.040. Should these statutory provisions be applied here to 

determine the beneficiaries of the decedent's Edward Jones IRA? 

No.2. The Edward Jones IRA Custodial Agreement 

provides that, upon the account owner's death, the account funds 
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shall be distributed to the person properly designated in a writing 

signed by the owner as the account beneficiary. CP 100 at § 4(b), 

105-06. When a properly designated beneficiary pre-deceases the 

owner, and no other beneficiary has been properly designated, the 

Custodial Agreement provides that the account funds will be 

distributed to the account owner's natural children. CP 101 at § 

4(d). Appellants are the decedent's only surviving natural children. 

CP 246 (Petition at 21f 3). Should the provisions of the Edward 

Jones IRA Custodial Agreement-the written asset arrangement in 

effect on the date of its owner's death-determine the beneficiaries 

of decedent's IRA? 

No.3. Was the Edward Jones IRA Custodial Agreement 

nothing but "boilerplate" that can properly be ignored by 

Washington courts? 

No.4. Were the designated beneficiaries of the decedent's 

Edward Jones IRA superseded by a "super will" under RCW 

11.11.020? 

No.5. The "substantial compliance" doctrine authorizes a 

court to substitute a non probate asset's designated beneficiary only 

when its owner "has not only manifested an intent to change 

beneficiaries, but has done everything which was reasonably 
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possible to make that change." Allen v. Abrahamson, 12 Wn. App. 

103, 105, 529 P.2d 469 (1974). What is required is that the owner 

"has substantially complied with the provisions of the policy 

regarding that change." kt (emphasis added). That is because: 

Equity requires diligence. Therefore, where the 
[owner] failed to do all which might reasonably have 
been possible to effectuate his wishes, as to change a 
named beneficiary, aid will be denied. 

kt at 106. When the nonprobate asset's written arrangements 

require that the owner, to change beneficiaries, (1) make a 

designation (2) "in a writing acceptable to Custodian,,1 and (3) 

deliver it to Custodian, CP 100 at § 4(b), 105-06, but the decedent 

did none of those things, does the "substantial compliance" doctrine 

authorize Washington courts to name new beneficiaries? 

No.6. Should the equitable doctrine of "substantial 

compliance" be modified to allow substitution of nonprobate asset 

beneficiaries, in the absence of substantial evidence of compliance 

with the specific written non probate asset arrangements in effect on 

the date of the owner's death, based solely on conflicting evidence 

of decedent's testamentary intent? 

1 A "form acceptable to Custodian"-designating the account beneficiary in 
writing , signed and dated by the account owner, delivered to Custodian, and 
placed in the account records, appears at CP 105-06. 
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No.7. One of the major purposes of RCW 5.60 .030, the 

Deadman Statute, is to give protection to the writings and 

documents of a decedent or persons claiming thereunder, in order 

to prevent the decedent's purposes in making a conveyance in 

writing from being defeated by parol description of the decedent's 

acts and purposes after death. Hampton v. Gilleland, 61 Wn.2d 

537, 543, 379 P.2d 194 (1963). The Deadman Statute 

accomplishes this purpose by rendering the interested litigant or 

witness incompetent to testify about either a transaction with or a 

statement made by the deceased. Wildman v. Taylor, 46 Wn. App. 

546,549,731 P.2d 541 (1987). Does the Deadman Statute bar the 

Edward Jones financial adviser from testifying in this case about his 

conversations and transactions with the decedent? 

IV. STATEMENT OF THE CASE 

A. Facts Pertaining to Decedent's Edward Jones IRA 

Appellants are Kathy Cook and Elaine Ellison. They are the 

sole surviving natural children of the decedent, Elmore Ellison. CP 

246 at ,-r 2. Mr. Ellison had no surviving spouse or other surviving 

natural children when he died. CP 108. 

The decedent is Elmore Ellison. He re-married later in life to 

Louise Ellison, the mother of Respondents Patricia Harmon, 
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Michael Golden, and Christine Baklund. Mr. Ellison was stepfather 

to Louise's children. CP 246 at 1l3. He never adopted any of 

them . 

On March 12, 2010, Mr. Ellison opened Edward Jones IRA 

Account # 870-96627. CP 98-105. The terms and provisions of the 

IRA are contained in a document entitled "Edward Jones Traditional 

Individual Retirement Account Custodial Agreement" (hereinafter, 

Custodial Agreement). CP 98-103. 

Mr. Ellison's signature agreeing to the terms and provisions of 

the Custodial Agreement appears on a document entitled "Edward 

Jones Individual Retirement Account Authorization, Adoption 

Agreement and Beneficiary Designation" (hereinafter, Beneficiary 

Designation). CP 105-06. 

In the Beneficiary Designation, Mr. Ellison acknowledged and 

agreed that he had received and read the Custodial Agreement and 

other pertinent account forms with his signature. CP 105-06. The 

terms and provisions of the Custodial Agreement, as pertinent to this 

action, provide as follows: 

Depositor ... is establishing a traditional individual 
retirement account ... to provide for his or her 
retirement and for the support of his or her 
beneficiaries after death. 
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Article VIII 

1. Definitions .... 

(d) "Children" means a person's children , and no other 
lineal descendants. Children includes an adopted child 
but not a foster child or a step child, even if there is a 
parent-child relationship. 

(I) "Issue" or "Descendants" means a person's 
descendants, per stirpes. Issue or Descendants 
includes a person's child(ren) , grandchild(ren) and 
their descendants of all generations, including an 
adopted child and a child biologically descended from 
and acknowledged by any such descendant but not a 
foster child or a step child, even if there is a parent­
child relationship . 

4. Death of Account Owner; Designation of 
Beneficiaries. 

(b) Designation of Beneficiary(ies). Depositor may 
designate in a writing acceptable to Custodian any 
primary or contingent Beneficiary(ies). Any 
designation not received by Custodian during 
depositor's lifetime shall be void. . .. 

(d) Absence of Designation of Beneficiary(ies). If 
Depositor does not designate a Beneficiary, or if no 
Beneficiary Survives Depositor, or if all Beneficiaries 
disclaim their interest in the Account, upon Depositor's 
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death, then the 8eneficiary(ies) of the Account shall be 
deemed to be designated in the following order: 

(i) Depositor's surviving spouse; or if none, then 

(ii) Depositor's descendants, per stirpes; or if none, then 

(iii) Depositor's estate. 

CP 98-101 (emphasis added). 

Mr. Ellison's March 12, 2010 signature on the Beneficiary 

Designation demonstrates that he received and read the Custodial 

Agreement. CP 105-06. The terms and provisions immediately 

above Mr. Ellison's signature provide as follows: 

D. IMPORTANT INFORMATION ABOUT YOUR 
BENEFICIARY DESIGNATIONS. 

I understand that if I designate a person and his or her 
"children," "issue," or "descendants" as beneficiaries of 
all or a portion of my account .... 

E. ACCOUNT HOLDER'S ACCEPTANCE: 

• I have received and read the Edward Jones 
Retirement Account Agreement Disclosure, and 
Self-Directed Individual Retirement Account 
Custodial Agreement, Disclosure Schedule of Fees 
and appoint Edward Jones as custodian in 
accordance with the terms and conditions 
contained within. 

CP 105-06 (emphasis added). 

On the day he opened his Edward Jones IRA, Mr. Ellison 
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designated as his sole beneficiary his wife, Louise Ellison. Id. 

Louise Ellison died on May 15, 2010. CP 108. 

The Edward Jones employee that worked with Mr. Ellison was 

William Anderson. CP 112:5-19. Following his designated 

beneficiary's death, Mr. Ellison took no steps to designate a new 

beneficiary: 

• He did not seek advice from his Edward Jones financial 
adviser, CP 113 

• He did not fill out a new Beneficiary Designation 

• He did not sign a new Beneficiary Designation 

• He did not submit a new Beneficiary Designation to his 
financial adviser or to Edward Jones 

On April 19, 2011, 11 months after beneficiary Louise's 

death, and just 3 weeks before his own death, Mr. Ellison executed 

a new will. CP 115-19. In this will, Mr. Ellison left all probate 

assets to his stepchildren, Respondents. He specifically left no 

probate assets to his natural children , Appellants. kl 

Mr. Ellison's April 2011 will makes no reference to his 

Edward Jones IRA. The will contains no terms expressing any 

desire to distribute all non probate assets, or even a specific category 

of non probate assets, through the will. 

Mr. Anderson testified that Mr. Ellison took care of all the 
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testamentary changes he wanted to make through his last will. CP 

113. Mr. Anderson also testified that he asked Mr. Ellison, during the 

last couple weeks of his life, about Edward Jones account 

"beneficiary designations." "I asked him about making sure that he 

had things set up so that the assets flowed the way he wanted them 

to flow." "And he believed that he had that covered." CP 44:19-

45:7. 

On May 9,2011,3 weeks after executing his last will, Mr. 

Ellison died. CP 121 . According to the Certificate of Death, Mr. 

Ellison died of brain cancer and malignant leukemia. kL 

On May 11,2011, Edward Jones set up IRA accounts for 

each of the Respondents. CP 155-57. 

More than 5 months after Mr. Ellison died, on October 19, 

2011, Edward Jones created a new record that listed his IRA 

beneficiary as his Estate. CP 125-27. The identification of the 

Estate as beneficiary was done by the financial advisor's assistant, 

based on her understanding of the financial advisor's belief 

regarding who Mr. Ellison had designated as beneficiary. kL 

Mr. Anderson , the Edward Jones financial adviser who 

helped Mr. Ellison open and manage his IRA, agrees that pursuant 

to the Custodial Agreement and the only Beneficiary Designation 
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executed by Mr. Ellison, the beneficiaries of the IRA are Appellants 

Elaine Ellison and Kathy Cook, Mr. Ellison's only surviving natural 

children. CP 131. 

B. Facts Pertaining to Application of the Deadman 
Statute 

Mr. Anderson is a financial adviser at Edward Jones. As 

such, he assisted the decedent in opening his IRA and managed 

the investment of IRA funds. Edward Jones anticipates litigation 

with the Ellison Estate relating to Edward Jones' handling of the 

decedent's IRA, depending on how this litigation turns out. CP 147-

49. Such litigation would involve Mr. Anderson as both a party and 

as an agent of Edward Jones. 

In addition, both Mr. Anderson and Edward Jones stand to 

either earn account management and investment fees or 

commissions-or not-depending directly on how this litigation 

turns out. If Respondents prevail, the disputed IRA funds will be 

transferred to new Edward Jones accounts already set up in the 

names of each stepchild . CP 151-53. These new accounts would 

earn management fees or commissions for both Mr. Anderson and 

Edward Jones. On the other hand, should Appellants prevail, the 

IRA funds will be paid out to Appellants and would no longer be 
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managed by either Mr. Anderson or Edward Jones, and thus would 

earn them no fees or commissions. 

Mr. Anderson testified by deposition in this action on August 

31, 2012. Respondents submitted in evidence on summary 

judgment substantial excerpts from his deposition consisting 

primarily of testimony regarding Mr. Anderson's conversations and 

transactions with the decedent. CP 17-67. Respondents briefing 

below relied heavily upon Mr. Anderson's testimony. CP 1-16. 

Respondents moved under the Deadman Statute to strike those 

portions of the Respondents evidence consisting of testimony about 

conversations and transactions with the decedent, along with the 

briefing citing the same. CP 159-206? 

c. Procedural History 

Appellants filed their Petition below on April 18, 2012, 

specifying ownership of the Edward Jones IRA funds as the issue 

in dispute. CP 245-49. Appellants' and Respondents' cross-

motions for summary judgment, and Appellants' motion to strike 

under the Deadman Statute, were argued and decided on 

2 The motion to strike and the supporting declaration were filed below with yellow 
highlighting denoting those portions which Respondents moved to strike. The 
undersigned is not sure if that highlighting will show up in the Clerk's Papers 
transmitted by the Superior Court to the Court of Appeals. Therefore, those 
pleadings are included in the Appendices to this brief in the exact form they were 
filed below. 
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November 16,2012. CP 237-40. This appeal timely followed . CP 

241-44. 

v. ARGUMENT 

A. Standard of Review 

"The de novo standard of review is used by an appellate 

court when reviewing all trial court rulings made in conjunction with 

a summary judgment motion." Cornish College of the Arts v. 1000 

Virginia Ltd. P'ship, 158 Wn. App. 203, 215, 242 P.3d 1 (2010) 

(quoting Folsom v. Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 

(1998)). 

B. Washington Statutes Provide That the 
Beneficiaries of Nonprobate Assets Are 
Determined by the Terms of the Nonprobate Asset 
Arrangements in Effect on the Date of Death of 
the Owner 

There can be no dispute that, under Washington law, 

nonprobate assets are supposed to be distributed after its owner's 

death according to the written terms governing its disposition. 

"Nonprobate asset" means those rights and interests 
of a person having beneficial ownership of an asset 
that pass on the person's death under a written 
instrument or arrangement other than the person's 
will. 

RCW 11.02.005(10) (emphasis added). See also, !Ut, Estate of 

Burks v. Kidd, 124 Wn. App. 327,100 P.3d 328 (2004) (reversing 
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trial court's distribution of nonprobate assets pursuant to the 

decedent's will, holding that the terms of the bank account written 

asset arrangement controlled). Under RCW 11.11.040, financial 

institutions and other third parties are even granted Legislative 

immunity from liability for "transferring nonprobate assets" 

according to "the terms of the nonprobate asset arrangement in 

effect on the date of death of the owner." 

C. The Decedent's Edward Jones IRA is a 
Nonprobate Asset 

Nor can there be any dispute that the decedent's IRA is a 

nonprobate asset. RCW 11.02.005(10) provides that "'Non probate 

asset' includes, but is not limited to ... individual retirement 

account or bond." Likewise, under RCW 11.02.091 (3), an 

"otherwise effective written instrument of transfer" includes both "an 

account agreement" and "an individual retirement plan." Under 

RCW 11.02.091 (4), such transfers need not comply with will 

formalities. 

D. Appellants Are the Undisputed Legal 
Beneficiaries Designated in the Edward Jones IRA 
Custodial Agreement 

Nor is there any real dispute that, under the Edward Jones 

IRA Custodial Agreement, CP 98-103, in the absence of a surviving 
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beneficiary designated in writing, the IRA passes to the account 

owner's surviving natural children-Appellants-upon his death . 

The original designated beneficiary of the IRA was Louise 

Ellison, CP 105-06, who predeceased Elmore Ellison. CP 108, 

121. The Custodial Agreement provides that, in the absence of a 

surviving designated beneficiary, the IRA passes to the owner's 

"descendants" upon death. CP 101 § 4(d). The Custodial 

Agreement provides that "descendants" means natural children, but 

not stepchildren. CP 100 § 1 (I). Appellants are the decedent's sole 

surviving natural children; Respondents are his stepchildren. Mr. 

Ellison acknowledged that he received the Custodial Agreement 

and had read and agreed to its terms when he signed the 

Beneficiary Designation on March 12, 2010. CP 105-06. 

Thus, under the Washington statutes and case law cited in 

the previous section, and under the terms of the written non probate 

asset arrangement in effect on the date of death of the owner-the 

Custodial Agreement, CP 98-103-Mr. Ellison's Edward Jones IRA 

became the property of his sole surviving natural children­

Appellants Elaine Ellison and Kathy Cook. 

This upon-death transfer of the IRA to Appellants occurs as 

a matter of law, outside of probate, independent of the decedent's 
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will. RCW 11.02.005(10). 

E. The Beneficiary Change Provisions in the Edward 
Jones IRA Custodial Agreement Are Not 
Unimportant "Boilerplate" That Washington 
Courts Can Simply Set Aside, Nor Can the Courts 
Infer That the Decedent Was Unaware of Them 

Respondents below continu'ally referred to the beneficiary 

provisions in the Edward Jones IRA Custodial Agreement as 

"boilerplate." CP 1 :19, 7:23, 9:25, 207:24.211 :3, 12. The 

Respondents express argument is that "the Court should not give 

effect to default, boilerplate language," CP 207:23-34, and that "a 

boilerplate provision in the Edward Jones Custodial Agreement 

should not operate to frustrate Mr. Ellison's estate plan [as 

expressed in his last will]." CP 9:25-10:1. 

Respondents are simply asking too much. Respondents ask 

the Court to ignore all of the Washington statutes and case law, 

cited above, which specify that the written contractual provisions of 

non probate assets govern their post-death distribution. 

Respondents ask the Court to instead apply will provisions to infer 

testamentary intent regarding an IRA non probate asset that is 

specifically excluded from being distributed through a "super will." 

RCW 11.11.010(7)(a). 

Respondents further ask the Court to ignore black-letter 
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Washington law, with at least a century-long tradition, that 

presumes contracting parties have informed themselves of the 

contract's terms and refuses to excuse a party from contractual 

obligations just because they failed to read the contract. See,~, 

Pierson v. Northern P. Ry. Co., 61 Wash. 450, 456, 112 P. 509 

(1911) (internal citations omitted): 

The shipper was not obliged to sign the 
contract without reading it, and, if he saw fit to do so, 
he must take the consequences. It would tend to 
disturb the force of all contracts if one in possession 
of ordinary capacity and intelligence were allowed to 
sign a contract and act under it in the enjoyment of all 
its advantages, and then to repudiate it upon the 
ground that its terms were not brought to his attention. 
In the absence of all fraud, misrepresentation, or 
mistake, it must be presumed that he read the 
contract, and assented to its provisions. There being 
no special parol contract, and there being nothing in 
the written contract contrary to public policy, plaintiff 
cannot now assert that the written contract is not 
binding because he signed it in haste, without 
reading. But this rule is elementary, and sound public 
policy would not permit of the adoption of any other. 
We are therefore clearly of opinion that the rights of 
the parties are measured by the limitations contained 
in this contract. 

Respondents ask the Court to instead do the opposite of sound 

public policy-to ignore enforceable contract terms, and not enforce 

them unless Appellants somehow prove Mr. Ellison was specifically 

aware of his contractual obligations. Appellants respectfully submit 
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that this Court should not so cavalierly and blatantly ignore 

Washington law in this fashion . The Custodial Agreement is 

controlling, it is enforceable, and it should be enforced. 

F. The Decedent's Will Does Not Supersede the 
Edward Jones IRA Custodial Agreement 
Beneficiary Provisions 

Respondents also argued below that the decedent's 

testamentary intent, as expressed in his last will, was for his 

stepchildren (Respondents) to inherit everything and his biological 

children (Appellants) to inherit nothing. Therefore, Respondents 

argue, the decedent's IRA Account should be distributed to them 

according to his last will. CP 9-10. 

But, as RCW 11 .02 .005( 10) provides, nonprobate assets 

"pass on the person's death under a written instrument or 

arrangement other than the person's will." Therefore, a decedent's 

testamentary intent expressed in his or her will has no bearing on 

how an IRA is distributed. Even if Mr. Ellison's last will was a 

"super will," as Respondents argued below, CP 13-14, it cannot 

alter the written beneficiary arrangements of an IRA, here the 

Edward Jones IRA Custodial Agreement. RCW 11 .11.010(7)(a) 

(specifically excluding IRA's from being devised by will). ' 

Thus, even though the "super will" statutes purpose is to 
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"[e]nhance and facilitate the power of testators to control the 

disposition of assets that pass outside their wills," RCW 

11.11.003(1), a will cannot be used to control the disposition of an 

IRA like the one at issue here. 

In fact, the statutory presumption that written IRA beneficiary 

arrangements will be enforced over even contrary will provisions is 

so strong that financial institutions and other third parties are given 

immunity from liability for "transferring nonprobate assets" 

according to "the terms of the nonprobate asset arrangement in 

effect on the date of death of the owner." RCW 11.11.040. 

Respondents' arguments ignore clear, controlling 

Washington law, and ask the Court to do the same. Specifically, 

the Respondents' arguments ignore Washington's clear statutory 

distinction between the distribution of non probate assets according 

to statute and contractual terms, and the distribution of probate 

assets according to will provisions. This black-letter law clearly 

provides that the intent of the testator, as expressed in the will, 

controls distribution of probate assets. But RCW 11.02.005(10), to 

the contrary, clearly provides that nonprobate assets-and 

especially IRA's-are not controlled by will provisions. The 

Respondents' argument that the Court should ignore the distinction 
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between probate and nonprobate assets, should ignore 

Washington's statutory scheme establishing different frameworks 

for the distribution of probate and nonprobate assets, and should 

look to the last will to infer distributive intent regarding a nonprobate 

asset that is never even mentioned in the will and is specifically 

excluded by statute from being controlled by the will, should be 

rejected. What a will cannot do directly, it should not accomplish 

indirectly through equity. 

G. The "Substantial Compliance" Test For 
Substituting the Designated Beneficiaries of the 
IRA in Favor of Equitable Beneficiaries Has Not 
Been Met by Respondents 

Respondents' last argument is that Mr. Ellison both intended 

to and attempted to change the IRA beneficiaries, so the Court 

should determine that he "substantially complied" with the Custodial 

Agreement requirements for doing so, and should therefore use its 

equitable authority to substitute Respondents in as beneficiaries to 

replace Appellants. See,~, CP 10-13. 

Respondents have not met their burden of proving 

"substantial compliance," and therefore an equitable substitution of 

IRA beneficiaries is not proper. Appellants have five main points to 

make in response to Respondents' "substantial compliance" claim , 
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one per subsection below. 

First, the party asserting "substantial compliance" must meet 

a heavy burden . In order for Washington Court's to use equitable 

power to substitute equitable beneficiaries in place of legal 

beneficiaries, it must be shown that the nonprobate asset owner 

"has substantially complied with the provisions of the policy 

regarding that change" by completing "everything which was 

reasonably possible to make that change." Allen v. Abrahamson, 

12 Wn. App. 103, 105,529 P.2d 469 (1974) (emphasis added). 

"Substantial compliance" means that the owner "has not only 

manifested an intent to change beneficiaries, but has done 

everything which was reasonably possible to make that change." 

Id. That is because: 

Equity requires diligence. Therefore, where the 
[owner] failed to do all which might reasonably have 
been possible to effectuate his wishes, as to change a 
named beneficiary, aid will be denied. 

Id. at 106. 

Second, Respondents evidence of intent, the first prong of 

the "substantial compliance" test, is lacking. Respondents rely in 

part on the decedent's last will, but as discussed above, last wills 

do not control nonprobate assets with other distribution 
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arrangements, especially IRA's. The only other intent evidence 

relied on by Respondents is the testimony of the Edward Jones 

financial adviser, Mr. Anderson, relating his conversations and 

transaction with the decedent. That evidence is barred by the 

Deadman Statute. 

Third, even if Mr. Anderson's testimony is admissible, only 

mixed conclusions are fairly drawn from this evidence. While he 

does offer statements by Mr. Ellison on his intent regarding his 

estate generally, there is nothing directly from Mr. Ellison 

specifically about his IRA. Moreover, when Mr. Anderson directly 

asked Mr. Ellison whether he wanted to change his IRA 

beneficiaries, his response was that it had already been taken care 

of and nothing more needed to be done. CP 44:19-45:7. Since Mr. 

Ellison had not changed his Edward Jones IRA beneficiaries, what 

this means is that he wanted things left as they were. Therefore, 

any equitable change in beneficiaries would upset, rather than 

implement, Mr. Ellison's distributive intent. 

Fourth, even if the Court is persuaded that the decedent did 

indeed intend for his IRA to go to Respondents rather than 

Appellants, using equity to do so requires a showing that the 

decedent did everything he could reasonably have done to make 
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the change according to the procedures established in the 

Custodial Agreement. The record shows that he did none of the 

clear, simple things required by Custodial Agreement terms to 

change beneficiaries. As a result, the "substantial compliance" test 

is not met, so changing beneficiaries would be improper. 

Fifth, the Court's ruling in this case could have a profound 

effect on probate administration in Washington. If, as Respondents 

ask of this Court, non probate asset beneficiaries can be changed 

solely on testimonial statements by third parties about the 

decedent's intent-without requiring acts by the decedent 

substantially complying with the contractual requirements for 

changing beneficiaries, the result will be a flood of probate litigation. 

In short, any claimant of a nonprobate asset would just need to 

introduce evidence of intent contrary to what is contained in the 

written asset arrangements. In that situation, few if any nonprobate 

assets would ever be distributed without a trial on the decedent's 

intent. 

1. The "Substantial Compliance" Test 
Requires Both (1) Manifest Evidence of 
Intent and (2) Substantial Compliance With 
the Method Specified in the Custodial 
Agreement For Designating Beneficiaries 
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"Washington permits courts, acting in equity, to enforce 

attempted changes in beneficiaries." In re Estate of Freeberg, 130 

Wn. App. 202, 205,122 P.3d 741 (2005). 

"The general rule in this jurisdiction and elsewhere as to 

attempted changes of beneficiaries on an insurance policy is that 

courts of equity will give effect to the intention of the insured when 

the insured has substantially complied with the provisions of the 

policy regarding that change." kl (emphasis added). 

But Washington law puts a heavy burden on the party 

asserting "substantial compliance" as a basis to change a 

nonprobate asset beneficiary after the owner's death. "Substantial 

compliance requires that the insured has manifested an intent to 

change beneficiaries and done everything reasonably possible to 

make that change." kl at 205-06. This rule applies to IRAs. 

Several Washington cases apply the "substantial 

compliance" doctrine. In In re Estate of Freeberg, 130 Wn. App. 

202,122 P.3d 741 (2005), an unmarried decedent named his 

children as beneficiaries of his IRA. kl at 204. He subsequently 

remarried and sought to change the beneficiary of the IRA from his 

children to his wife. Freeberg personally went to the Edward Jones 

office and directed that his wife be designated as beneficiary on all 
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his accounts, including the IRA. But, for some unknown reason, 

Edward Jones made the beneficiary change to all of the decedent's 

accounts except the IRA. Edward Jones could not explain why the 

IRA Beneficiary Designation was never changed when all the other 

account beneficiaries had been changed. The Freeberg Court held 

that the decedent substantially complied because he had taken 

every step actually required by Edward Jones to make the change. 

The Court therefore designated the beneficiary according to the 

decedent's intent as expressed through his substantial compliance. 

kL. at 207. 

In Rice v. Life Insurance Company of North America, 25 Wn. 

App. 479, 482, 609 P.2d 1387, review denied 93 Wn.2d 1027 

(1980), the decedent owned a life insurance policy naming his 

mother, brother, and sister as beneficiaries. kL. at 480. He later 

submitted a form supplied by his employer entitled "Request for 

Voluntary Accident Insurance" in which he named his fiancee as 

beneficiary. He died three days later, before the insurance 

company had processed his request. The court held that the 

evidence met the "substantial compliance" test. kL. at 481. 

In Sun Life Assurance Company v. Sutter, 1 Wn.2d 285, 

289,95 P.2d 1014 (1939), the decedent sent an unsigned letter to 
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his insurance company requesting a change of beneficiary . .l.fl at 

289-90. The insurance company sent him the required forms to 

effect a change in beneficiary. .l.fl He died without submitting the 

forms. Id. The court held the decedent's letter demonstrated that 

he "substantially complied" with policy requirements for changing 

beneficiaries, even though the insurer's delay in processing the 

unsigned beneficiary change request meant that the change was 

not made before the insured died . .l.fl at 296-97. The most 

important aspect of the Sutter case in relation to this action is that, 

before using its equitable power, the Supreme Court first compared 

the insured's unsigned letter requesting a beneficiary change 

against what the policy terms required for such a change: 

The policies which are the subject matter of this 
action expressly provide that the insured may change 
the beneficiary "by filing written notice at the home 
office of the company," accompanied by the insurance 
policy, for suitable endorsement. The policy does not 
require that the written notice shall be prepared in or 
upon any particular form, or that it shall be 
acknowledged before a notary, or witnessed, or even 
that it be signed. 

Id. at 291. 

In Allen v. Abrahamson, 12 Wn. App. 103, 104-05, 529 P.2d 

469 (1974). the decedent purchased life insurance and named his 

girlfriend as beneficiary. The insurance contract required the 
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insured to submit a written request to change beneficiaries. He 

later delivered the insurance certificates to his parents and told 

them he was going to change the beneficiary designation to them. 

He died six weeks later without having tendered a written request to 

change beneficiaries or having contacted the insurance company or 

his employer about making a change. The Allen Court rejected the 

parents' "substantial compliance" claim, stating that the decedent 

"never even attempted to comply with the policy requirement of 

written notification." Id. at 108. 

2. Respondents' Intent Evidence is 
Inadmissible Under the Deadman Statute 

The purpose of Washington's Deadman Statute, RCW 

5.60.030, is to prevent interested parties from giving self-serving 

testimony about conversations or transactions with the decedent. 

Wildman v. Taylor, 46 Wn. App. 546, 549, 731 P.2d 541 (1987). An 

interested party is one that could gain or lose in the matter before 

the court. kL Whether testimony involves conversations or 

transactions with the decedent depends on whether the decedent, if 

alive, could contradict the witness. kL at 549. The reason behind 

the rule is that it would be unfair for the Court to reach a decision 

based on only one side of the story. "Death having closed the lips 
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of one party, the law closes the lips of the other." In re 

Cunningham's Estate, 94 Wash. 191, 193, 161 P. 1193 (1917). 

"One of the major purposes of this legislative enactment is to 

give protection to the writings and documents of a decedent or 

persons claiming thereunder, so that decedent's purposes in 

making a conveyance in writing will not be defeated by parol 

description of his acts and purposes after his death." Hampton v. 

Gilleland, 61 Wn.2d 537, 543, 379 P.2d 194 (1963). 

Thus, the statute serves to protect the decedent and 
those who take or claim under him by virtue of his 
writings. Indeed, the decedent and his successors by 
written instrument are frequently described in the 
authorities as "protected persons" . .. . 

Wildman, 46 Wn. App. at 553. 

a. Mr. Anderson is an Interested Party 

A "party in interest" prohibited from 
testifying is one who would gain or lose 
by the action in question. 

Wildman, 46 Wn. App. at 549. 

A purely speculative possibility that the witness could 

conceivably be subjected to an independent claim or suit 

depending upon the outcome is not a disqualifying interest. In re 

Estate of Krappes, 121 Wn. App. 653, 666-67, 91 P.3d 194 (1963). 

But where the future litigation is likely and the witness stands to 
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gain or lose by the result in the current action, then the witness is 

an interested party under the Deadman Statute. Hofsvang v. 

Estate of Brooke, 78 Wn. App. 315, 321-22, 897 P.2d 370 (1995) 

("[The witness] Champine's potential liability to the Hofsvangs 

would be reduced by any amount recovered by the Estate. Thus, 

Champine stands to gain by this lawsuit, and he is an interested 

party under the terms of the statute. His proffered testimony is 

forbidden by the statute."). 

In Hofsvang v. Estate of Brooke, 78 Wn. App. 315, 321-22, 

897 P.2d 370 (1995), the issue involved a dispute between an 

estate and a lender who had obtained the decedent's co-signing on 

a loan to the decedent's nephew. The lender had claims for the 

defaulted loan payments against both the nephew and the estate; 

the estate had a legal malpractice claim against the attorney that 

allegedly represented the decedent in the underlying transaction. 

The Deadman Statute issue was whether the nephew could testify 

in support of the estate's malpractice claim, or was barred by the 

Deadman Statute. The Hofsvang Court held that, where the future 

litigation is likely and the witness stands to gain or lose by the result 

in the current action (here, by having his own defaulted loan debt 

reduced by any malpractice recovery made by the Estate), then the 
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witness is an interested party and barred from testifying under the 

Deadman Statute. The Hofsvang Court ultimately held that, 

because the Deadman Statute barred the estate from making a 

prima facie malpractice claim, the estate's claim must be dismissed 

on summary judgment, reversing the trial court . .!.sl, 78 Wn. App. at 

322. 

An interested party under the Deadman Statute includes an 

agent of an affected principal. In Wildman, the Court of Appeals 

barred the testimony of a bank officer because the bank's interest 

would be affected by the result of the probate litigation: 

Barry Jackson, an officer of Royal Bank 
of Canada, is an interested party 
because the bank financed the leased 
equipment for Mr. Wildman and 
stands to gain or lose by the action 
under the rationale of In re Estate of 
Tate, 32 Wn.2d [252] at 254. The bank 
would gain if Mr. Wildman is found to be 
the owner of the equipment since the 
chances of repayment would be 
increased. Barry Jackson's testimony 
should be excluded to the extent it 
relates to a transaction with the 
deceased . .. 

Wildman, 46 Wn. App. at 554 (emphasis added). 

Thus, the Wildman case stands both for the proposition that 

when testimony benefits a party by affecting the exposure of that 
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party in future litigation, the testifying witness is an interested party, 

and for the proposition that when the probate litigation affects the 

financial interests of the witnesses' principal, the witness/agent is 

an interested party. Both are pertinent here. 

"A witness is considered a party in interest ... if the record 

may be used as evidence against the witness in some other 

action." 5A Wash. Prac.! Evidence Law & Practice § 601.17 (5th 

ed.). Here, since the Estate could use Mr. Anderson's testimony 

against him in its suit against Edward Jones, Mr. Anderson and 

Edward Jones are interested parties per the Deadman Statute. 

In this case, Mr. Anderson and Edward Jones are interested 

parties under the Deadman Statute, both because of financial 

interest in the result (Wildman) and because of likely future litigation 

with Respondents or the Estate should Appellants prevail 

(Hofsvang). 

Mr. Anderson and Edward Jones are interested parties for 

the simple reason that they stand to gain or lose financially in this 

matter, and also because they face litigation, depending on how 

this matter is decided. They stand to gain financially if 

Respondents are successful in obtaining ownership of the 

decedent's IRA, because the IRA funds would in that case continue 
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to be managed by Edward Jones and Mr. Anderson, through 

accounts set up by the decedent's stepchildren after the decedent's 

death, resulting in ongoing account management earnings to 

Anderson and Edward Jones. If Appellants are successful in 

preserving their ownership of the decedent's IRA, Anderson and 

Edward Jones will both lose those account management earnings 

and face near-certain litigation by the Estate and/or the 

Respondents for which Edward Jones is already preparing. CP 

147-49. 

b. The Relevant Portions of Mr. 
Anderson's Testimony Relate to 
Alleged Conversations and 
Transactions With the Decedent, and 
Are Therefore Inadmissible 

"Transaction" under the deadman's statute means 
doing or performing some business or management 
of any affair. The test of a transaction with a 
decedent is whether the decedent, if living, could 
contradict the witness of his own knowledge. 

Wildman, 46 Wn. App. at 549. 

The key to understanding what an interested party is 
prohibited from doing under RCW 5.60.030 is the 
interpretation of the word "testifying" ... . "Testimony" 
is defined as: 

Evidence given by a competent witness 
under oath or affirmation; as 
distinguished from evidence derived 
from writings, and other sources. 
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Testimony is [a] particular kind of 
evidence that comes to [a] tribunal 
through live witnesses speaking under 
oath or affirmation .. 

Black's Law Dictionary 1324 (5th ed. 1979). The 
statute does not expressly prohibit the interested 
party from introducing documents or other written 
statements by the deceased which support a claim of 
ownership of property by the interested party against 
the deceased's estate. 

Wildman, 46 Wn. App. at 550-51. 

The Anderson testimony proffered by Respondents below 

that Appellants moved to strike-highlighted in yellow and attached 

as Appendices 3 and 4-consists of testimony about statements 

allegedly made by the decedent to Mr. Anderson, and statements 

about Mr. Anderson performing some business for or managing 

decedent's affairs. This testimony is therefore barred by the 

Deadman Statute. Wildman, supra. 

3. Even If the Deadman Statute Does Not Bar 
Respondents' Intent Evidence, the Intent 
Evidence as a Whole is Conflicting and 
Equivocal in Regards to the IRA 

Even if Mr. Anderson's testimony about Mr. Ellison's intent is 

deemed admissible, the conclusions to be drawn from that 

testimony as a whole are mixed. While it is quite clear what Mr. 

Anderson thought Mr. Ellison's intent was, it is never clear whether 
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Mr. Ellison's actual intent regarding his stepchildren extended to his 

IRA or was limited to his probate assets.3 

Moreover, there is substantial reason to doubt that Mr. 

Ellison really intended to make his stepchildren his IRA 

beneficiaries, because he had many chances to do so but never 

did. First, when he opened his IRA in March 2010, Mr. Ellison 

could have designated his wife Louise "and her children" or "and 

her issue" or "and her descendants" as beneficiary--this would have 

made the stepchildren beneficiaries if Louise died before Mr. 

Ellison. CP 106 § D. Second, when he opened his IRA, Mr. Ellison 

could alternatively have designated his stepchildren as Contingent 

Beneficiaries (as beneficiaries should the Primary Beneficiary 

predecease him). CP 100 § 4(b). Third, after Louise died in May 

2010, Elmore could have submitted to Edward Jones the same 

paperwork he did when he opened his IRA, only this time 

designating his stepchildren as beneficiaries. Though he had 11 

months from Louise's death to his own, he never did. 

Finally, and perhaps most tellingly, when his Edward Jones 

financial adviser asked him specifically about changing IRA 

3 Respondents also argue that Mr. Ellison's last will is evidence of his intent. 
That argument is addressed above in § V.F. 
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beneficiaries, he stated that everything was set up the way he 

wanted it. 44:19-45:7. 

4. Even if the Admissible Evidence Shows 
Manifest Intent, Equitable Replacement of 
the IRA Beneficiaries Would Be Improper 
Here, Because the Decedent Did Nothing to 
Comply With the Custodial Agreement 
Requirements For Changing Beneficiaries 

Here, Mr. Ellison's actions do not meet the "substantial 

compliance" test because he took no steps to comply with the 

Custodial Agreement requirements for changing beneficiaries. The 

IRA Custodial Agreement provided that a change in beneficiary 

must be delivered to Edward Jones, in writing, in a form acceptable 

to Edward Jones. CP 100 § 4(b). Moreover, the Custodial 

Agreement expressly provides that "any designation not received 

by Custodian during Depositor's lifetime shall be void." kh 

An example of an acceptable form of Beneficiary 

Designation is the one Edward Jones had Mr. Ellison sign when he 

opened his IRA. CP 105-06. That form identifies the primary 

beneficiary, any secondary beneficiary, and required the IRA owner 

to sign, date, and deliver the form to Edward Jones for placement 

into its account records. Yet Mr. Ellison did none of the clearly 

identified, simple steps required to make a beneficiary change 
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before he died. The Court should not now do, after he has died, 

what Mr. Ellison chose not to do when he was alive. 

Respondents have argued that Edward Jones setting up 

"inherited IRA" accounts in the names of each stepchild is evidence 

of Mr. Ellison's intent. See CP 155-57. But that was not done by 

Mr. Ellison. Nor was it done until after Mr. Ellison had died. If 

anything, those documents show what Edward Jones thought, not 

what Mr. Ellison intended. 

This case is very similar to the Allen case. Even if one 

assumes that Mr. Ellison actually did want his IRA to go to his 

stepchildren, it was incumbent on him to properly designate his 

stepchildren as his beneficiaries. He did not do so. He did not 

even try to do so. In fact, when asked about changing beneficiaries 

by his Edward Jones financial adviser, he refused the invitation. 

CP 44:19-45:7. This simply does not satisfy the "substantial 

compliance" test, because "substantial compliance" requires action 

by the decedent in conformance with contract requirements. 

Absent substantial compliance, even the decedent's most clearly­

stated desire regarding who he or she wants to receive the 

nonprobate asset after death is not enough to justify changing the 

actual, designated beneficiary after the decedent is gone. 
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And , in cases in which Washington courts have made an 

equitable change in a non probate asset beneficiary, there was 

substantial compliance in the form of the decedent actually doing 

what the asset arrangements required to change beneficiaries. In 

the Freeberg case, a decedent informed Edward Jones that he 

wanted to change his beneficiary designations on all of his Edward 

Jones accounts, including his IRA, but for some reason Edward 

Jones made the beneficiary change to all of his accounts except his 

IRA. Obviously, the method chosen by the decedent was 

acceptable to Edward Jones, since all the other account 

beneficiaries were changed, so the Freeberg Court held that the 

decedent had substantially complied, and corrected Edward Jones' 

mistake through the "substantial compliance" doctrine. Freeberg, 

130 Wn. App. at 207. 

In Rice, the asset owner completed and submitted the 

required change in beneficiary forms, but did so only 3 days before 

his death. The insurer did not make the beneficiary change official 

before the insured died. Because the insured had followed policy 

procedures, the court equitably completed the beneficiary change 

under the "substantial compliance" doctrine. 25 Wn. App. at 481 . 

In Sutter, the Supreme Court specifically made sure that 
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writer of the unsigned letter to his insurer requesting a beneficiary 

change had complied with the insurance policy requirements for 

changing beneficiaries, before using the "substantial compliance" 

doctrine to finalize the beneficiary change on behalf of the insurer, 

which had delayed doing so until after the insured had died. Sutter, 

1 Wn.2d at 291. 

In sum, under Washington law, absent specific actions by 

the decedent to change beneficiaries according to the method, 

steps, and procedures required in the nonprobate asset contract, 

there is no "substantial compliance" and no beneficiary change can 

be equitably made by the Court-irrespective of the decedent's 

intent. Because Mr. Ellison made no effort to follow the steps and 

procedures set out in the Edward Jones IRA Custodial Agreement, 

Respondents request for an equitable beneficiary replacement 

must be rejected. 

Finally, a very recent Supreme Court opinion applying the 

"super will" statute to a trust situation is quite instructive here. In 

Manary v. Anderson, 176 Wn.2d 342, 292 P.3d 96 (2013), the 

dispositive issue was whether a decedent had distributed a 

nonprobate asset pursuant to a will, or whether the terms of the 

trust had to be followed to distribute its property. 
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Homer was not required to comply with the 
Trust's terms. Finally, Manary argues that the Act 
[Super Will Act, RCW 11.11] "does not eliminate the 
need to substantially follow requirements specifically 
set forth in the terms of a will substitute." But as 
noted by the Court of Appeals, "the Act does just 
that." Manary, 164 Wash.App. at 582,265 P.3d 163; 
see Cynthia J. Artura, Superwill to the Rescue? How 
Washington's Statute Falls Short of Being a Hero in 
the Field of Trust and Probate Law, 74 Wash. L.Rev. 
799,807 (1999) ("Rather than requiring the testator to 
follow the established procedures for changing the 
terms of a will substitute, the superwill statute permits 
a testator to make those changes in his will."). 

& at 361 (internal citations omitted). 

The reason this is particularly relevant here is that it shows 

what is supposed to happen with a non probate asset that is not 

subject to will provisions. What the Manary Court explains here is 

that the super will statute relieves testators from having to follow 

the established procedures of the nonprobate asset in question (be 

it a trust, an insurance policy, a bank account, etc.) to control post-

death distribution according to the testator's wishes-with a super 

will, they can just do it by will. But because an IRA is specifically 

excluded from the super will statute, the super will statute and this 

recent Supreme Court holding re-emphasize that, for IRA's, a 

testator must follow the established procedures to change the 

beneficiaries. Because Mr. Ellison did not do, the beneficiaries 
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must remain as provided in the Custodial Agreement-Appellants 

Elaine Ellison and Kathy Cook. 

H. RAP 18.1: Appellants Request Taxable Costs and 
Attorney Fees on Appeal 

Under RAP 18.1, Appellants request that, should they 

prevail, the appellate court award their taxable costs incurred on 

appeal per RAP 14.2. Appellants also request reasonable attorney 

fees incurred on appeal under TEDRA. RCW 11.96A.150. 

VI. CONCLUSION 

As a matter of law, Appellants are the legal beneficiaries of 

the disputed IRA. Even if the decedent had expressed a clear, 

contrary testamentary intent regarding the distribution of his IRA 

after his death in his will, the nonprobate asset arrangements 

cannot be set aside in favor of a contrary will provision. This is 

especially true for IRA assets, which even a "super will" cannot 

control. RCW 11.11.01 0(7)(a). 

Nor are Respondents entitled to an equitable beneficiary 

change under the "substantial compliance" doctrine, because the 

admissible evidence demonstrates neither manifest intent nor 

substantial compliance with the beneficiary change requirements 

specified in the Edward Jones IRA Custodial Agreement. 
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Appellants therefore respectfully request that Division One 

reverse the trial court's summary judgment order, and remand for 

entry of summary judgment in favor of Appellants. 

Respectfully Submitted on -----'A'-----'P'--~ __ Z_1_f_L... __ , 2013. 
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TRADITIONAL INDIVIDUAL RETIREMENT ACCOUNT CUSTODIAL AGREEMENT 

(Under Section 408(8) of the Internal Revenue Code) 
IRS Form 5305-A (Rev, March 2002) 

PBge 

• .. Depositor ~.'hose name apeears on the Adoption Agreemer.t is establishing a traditional individual retirement account 
( IRA ) under Sect10n 408(a) or the Cod~ to provlge for hlS or her retlr~nt ana for the support of his or her beneficiaries 
after death. Custod1an has 9lven Deposltor che d1sclosure statement reQu1red by Regulations Section 1.408-6. Depositor and 
Custodian make the following Agreement: 

Article I 
Except in the case of a rollover contribution described in Section 402(c), 403(a)(4), 403(b)(B), 408(d)(3) or 

457(e)(16), an employer contribution to a simplified employee pension plan 3S described in Section 408(k) or a . 
recharacterize<i contribution described in Section408~(d)(~): C':lstodiar; will accept only cash contributions up to $3,000 per 
year for tax years 2002 through 2004 . ! hat contn but lOn 11m,.;: 1 S 1 ncreased to $4,000 for tax yea rs 2005 through 2007 
and 55,000 for 2008 and therea fter. For i noi vidua 1 5 who have reached the age of 50 before the close of the tax yea r, the 
contribution l imit is lncreased to $3,500 per year for tax years 2002 through 2004, $4.500 for 2005. S5,OOO for 2006 and 2007 
and S6,OOO for 2008 and thereafter. For tax yeers aiter 2008, the ebove limits will be increased to reflect a cost-of· living' 
adjustment, if any . 

Article II 
Depositor's interest in the balaroce in thE Custodial Account is nonforfeitable. 

Article III 
1. No part of the CIJstodial Account funas r.1ay be invested in 1 ife insurance contracts. nor may tile assets of the 

Custodial Account be cClnllingled with other property except in a cormen trust fund or coomon investment fund (within the 
meaning of Section 408(a)(S». 

2. No p~rt of the Custodiol ~ccount funds maybe invested in collectibl~s (I"ithin the meani!1g of Section 408(m» 
except as otherWlse pcrmltted_by Sectlon 40B(m)(3) , .lo.'h1Ch ~iovldes an exceptlon Tor certa l n gold. SlJ\'er. and platinum coins, 
coins issued under the la~ls or any state, and certaln bull10n. 

1. 
Custodi al 
408( a)( 6) 

Article IV 
Notwitl1standing any provision of this Agreei!'en~ to the contrary, the distribution of Depositor's interest in the 

Account shall be made 1n accordance w1th the TolloWing requirements and shall otherwIse co~ly with Section 
and the Regulations thereunder, the provisions of which are herein incorporated by reference. . 

2. Depositor's entire interest in the Custodial Account must be, or begin to be. distributed not later th~n 
Depositor's required beginning date, April 1 followin~ the calendar year in which Depositor.reaches age .?O~. By that date, 
DepOSitor may elect, in a manner acceptable to Custodlan, to have the balance 1n the Custod1al Account olstributed in: 

(a) A single sum or 

(b) Payments over a period not longer than the life of Deposi:or or the jOint lives of Depos1tor and his or her 
designated Beneficiary . 

3 , If Depositor dies before his or her entire interest is distributed to nim or her ,. the remaining interest will be 
distributed as follows: 

(a) If DepOSitor dies on or after the required beginning date and: 

(i) the deSignated Beneficiary is Oepositor's surviving spouse, the remaining lnterest will be 
distributed over the surviving spouse's life expectancy. as determined each year until such spouse's death, or over the 
period in pcragraph (a)(iii) below if longer: An~ interest re~ai~ing afte~ the spouse 's death will be distributed over such 
spouse's remaining life expectancy ~s determ1ned.ln the year or tne sp?use s death and reduced.by 1 for each subsequent year, 
or, if distributions are being made over the penod 1n paragraph (a)(l") below, over such penod. 

(ii) the designated Beneficiary is not Depositor'S SJrVivlng spouse, t~e remaining interest '111 I'l be 
distributed over the Beneficiary'S remaining li!e e.>:pectancy as deter:lllned in~he yearfo ' lowing the death of DepOSitor and 
reduced by 1 for each subsequent year. or over che p~riOd 1n paragraph (c)(1'1) below 1f longer 

(iii) there is no deSignated 3eneficiary, the relT;ainir.g interest I,Jill be distributed over the remaining 
l ife expec:ancy of Ce~ositor es determined in the year of Depositor ' s death and reduced by 1 for each subsequent year. 

(0) If Deposltor ~ies before the requirec ~eginl1ing dete, the remaining interest will be distributed in 
accordanCe ./ith (~) belo'il or, if elected or there is no deSignated Beneficiary. in accordance .Iith (ii) below: 

(i) The remaining interest w111 be distributed in accordcnce with paragraphs (a)(i) and (li(ii) abOVE (bJt 
not over the peri cd in paragraph (a)( iii!, even if 1 ~ng~r). start; ng . by the end.of the calendar yea r. fo 1 !OW1 ~g t~e y~ar cf 
Depositor's death . if, h~'rever , the des1gnated Bener'c1ar~.1s Depos1tor s surv1v1ng spouse, then ~h1S d1st~1but10n 1S not 
required to begin before the e~d of the calenda~ year 1n .m1ch Oepos2tor IToulo r,ave~reached.c~e 70:i~ 9u~ . 1n such ~cse, if 
DepOSitor's survivin~ spollse d1ES before G1stnbutlCnsa r e.equ1 r ed cO begln: tnen ~hecel!lil101ng 1nCeresl wlll be d1stributed 
in accordance with (a)(ii) above (but not over the penGd 1n parag~aph (a)(l"), even 'T longer), over such spouse's 
designated BenefiC1cry's life expectancy. or in accordance w;th ( i i) below 1f there is r.o such deSignated Beneficiary 

(ii) . The remai0l19 1nterest iyil1 je distributed by the end o~ the calendar year containing the fifth 
anniversary of Depositor'S death . 

4. !f Depositor oies before his or her e:1tire interest has JEer! distributed GnG if the designated Benef i ciary is not 
Depositor's surviving spouse, no add~t ' oJ:c'. contributions ;nay be accepted in the ac~ount . 

(Rev . 17 ~ov 2010) 
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5. The minimum amount that must be distributed each year, be~inning with the year containing Oepos i tor's required 
beginning date. is I:nol-m as the "required minimum distribution· ("RMO') and is deteNllined as follo\'ls : 

(a) . The RHO under paragraph 2(b) for any year . be~inning wi~h . the year Oepos1tor r~aches age 70~. is Depositor 's 
account value at the close of buslness on Dec. 31 of the precedlng year dlvlded by the dlstrlbutlon period in the uniform 
lifetime table in Regulations Section 1.401(a)(9)-9. Horlever. if Depositor ' s designated Beneficiary is his or her survivi ng 
spouse. the RHD for a year shall not be more than Depositor's account value at the close of bUSiness on Dec. 31 of the 
preceding year divi ded by the number in the joint and last survivor table in Regulations Section 1.401(a)(9)·9. The RMD 
for a year under this paragraph (a) is determined us1ng Depositor's (or, if applicable. Depositor and spouse's) attained 
age (or ages) in the year. 

(b) The RND under paragraphs 3(a) and 3(b)(i) for a year, beginning with the year follo~ling the year of 
Depositor's death (or the year Depositor would have reached age 7~~: if applicable under paragra~h 3(b)(i» is the account 
value at the close of bUSiness on Dec. 31 of the preced1ng yeard1vlded by the "fe expectancy (In the single life table in 
Regulations Section 1.401(a)(9)-9) of the individual specified 1n such paragraphs 3(a) and 3(b)(i). 

(c) The RI·lO for the year Depositor reaches age 70~ can be made as late as Apri l 1 of the following year . 
The RMD for Gny other yea r mus t be made by the end of s.uch year . 

6. The owner of two or more traditional lRAs may satisfy the minimum distribution requirements described above bv 
ta~ing from one traditional IRA the amount required to satisfy the requirement for another in accordance . .,Iith the Regulations 
under Section 408(a)(5). 

Article V 
1. Deposltor agrees to provide Custodian I~ith all information necessary to prepare any reports· required by Sect~cn 

408(i) and Reguletions Sections 1.408-5 and 1.408-6 . 

2. Custodian agrees to submit to the Internal Revenue Service (IRS) a,nd Depositor the reports prescribed by the 
IRS. 

Article VI 
Notwithstanding any other articles which may be added or incorporated. the proviSions of Articles I through III and 

this sentence will be controlling. Any additional articles inconsIstent with Section 408(u) and the related Regu lations will 
be i nva 1 id . 

Article VII 
This Agreement l'Iiil be amended as necessary to cOOIply ~Iith the provisions of the Code and the related Regulations 

Other amendments may be made with the Consent of DepOSitor and of Custodian. 

Article VIII 
l. Definitions. Terms used in the Agreement and the Adoption Agreement shall be defined as fo1101'1s : 

(a) "Adepti on Agreement" means the account authori ,at 1 on form by whi ch Depos itor estab 1 i shes the Account and 
enters into and agrees to be bound by a 11 the terms and cond1t ions of thi s Custodi a 1 Agreement. 

(b) "Agreement" means this Custodial Agreement . 

(e) "Beneficiary" means the person(s) design~te<l by Depositor in a I'/riting acceptable to Custodian to rece ive 
al l or part of the Account balance if Depositor dies before receiving complete payment of such balance. 

(d) "Chil dren" means a person' s children. and no other linea 1 descendants . Chi 1 dren includes an adopted chi 1 d 
but not a foster child or a step child. even if there is a parent-child relatlonshlp. 

(e) "Code" means the Internal Revenue Code of 1986. as amended. 

(f) "CoJllpensation" means wa9€s. salaries. professional fees or other amounts derived from or received for 
personal services actually rendered (inclu9i/l9. but not limited to. cOllll!i5~ions paid salesmen . c~ensat i on for services on 
the basis of a percentage of p~oflts, comm1551ons on lnsurance ~remlums. tIPS and bon~se~).and lncludes earned income. as 
defined in Section 401(c)(2) OT the Code (reduced by the deductIon the self-employed lnd lvldual takes for contributions to 
a self-employed retirement plan) . for purposes of .th1s deflnltl0n: Section.401(~)(2) shall be applled as 1f the term trcde 
or business for purposes of Section 1402 of t.he Cooe 1ncluded serVlce descrlbed ln SectlOn 1402(c)(6). Compensation does 
not include arrounts derived from or received as ea~nings or profits from property (including but not limited to 1nterest 
and dividends) or amounts not IncludIble 1n gross lncome. Compensation also does not ,nclude any amount received as a 
pension or annuity or as deferred com~ensotion . Compen~ation shall incl~de ~ny amount inclu~ible.in the individual's gross 
income under Section 71 of the Code ~Ilth respect to a dlVorce or separatlon lnstrument descnbed ln subparagraph (A) of 
Section 71(bJ(2}. 

(g) "Consent of DepoSItor" means (a) express consent of DepoSitor or (b) Depositor receives notice of an 
amendment and Depositor does not. within thirty (30) cvlendar days, object to the amendment by sending not1ce to Custodian. 10 
a form and w~nner acceptable to Custodian. to terminate this Custodial Account and distribute the proceeds . as so directed by 
Depositor. 

(h) "Custodial Account" or "Account" means the account established by or on behalf of Depositor under Section 
408(a) of the Code by executing the Adoption Agreement. 
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(i) "Custodi an" r.lea ns Edwa rd Jone5. 

. . (j) "Depos; tor~ meanS the person for whom ~he Account is estab 1 i ~hed by execut i n9 the Adopt ion Agreemem. 
Oepos1tor 1ncludes a BeneflC1iiry who . fol1o'I/1ng the deatn of OERosltor. establ1shes. by executlng a new Adoption Agreement 
the Account in the nerne of the decedent Depositor . for the benefit of such Beneficiary "Depositor". "Account Holder" and' 
"Account Owner" may De used 1nterchangeably. . 

(k) "EdWard Jones" means Ed.Ja rd D. Jones & Co .. L. P. . a I'egi stered broker dea 1 er and investment advi sor wholly 
Oll'l'1ed by The Jones Fi nanci a 1 Compeni es. L. L.l. P. . . 

(1) "Issue" or "Descendents" means a person's descendants. per sT.irpes. Issue or Descendants includes a 
person's child(ren). grandct,lld(ren) and their descendants of all generations. inciuding an adopted chlldand a child 
biologically descended from ~nd acknDl-lledged by any such descendent but r,ot a foster child or a step child. even if there 
is a parent-child relat10nsh1p. 

(m) "Per stirpes" creans assets sha·li be divided into as many equal shares as there are then-livinc children 
of a deceased individual and deceased children of the deceosed i~dividual ~Iith then-living descendants. The share of each 
deceased child with then-living descendants shall be furthe~ divided in H:e same mcnner. For such purpose the tems 
"children" and "descendants" include 3n adopted child and a child biologically descended from and acknowiedged by any such 
descendant but not a foster child or a step child. even if there is a parent·child relationship. 

(n) "Regulfttions· "eans the Federal Income TiiX regulations. as amended. 

(0) "Survival· or ·Survive(s)" mecns that an individual Beneficiary has survived Account o.lT1er by 120 hours. 
A Beneficiary shall not be ent1tled to assets from the Account unless the Benefi~iary survives Accoun~ Owner by 120 hours. 
If the Beneficiary does not survive Account Oilner by 120 hours. then he or s~,e '1/111 be treated as hav1ng predeceased 
Account o.lTIer. 

2. Contributions, Rollovers. Transfers and Conversions. Depositor may make contributions. rollovers. and transfers 
to the Account. in amounts and at such time as may be as permitted by the Code a~d Regulations. Depositor shall designate 
whether each such deposit is a contribution. rollov~r. or transfer and Custodian shall have no responsibility for whether 
such ,designation i~ cor~ect or permissible. Custodlan reserv~s the right to refuse.any contr1butlon, ro11over. transfer or 
conversion. Oepos1tor lS respcns1Dle.for.the determ1nat10n 01 any excess contrlDuti9ns and t0e t1mely w1thdrawal thereof. 
The last day to make annual IRA contnbut10ns for a partlcular tax year 1S the deadl1ne for f111ng the Depositor's federal 
income tax return. no~ including extensions. or sllch . later date a~. ma~ be determined by ~he Department. of Treasury or the 
Internal Revenue Serv1ce for the ta~able year fo~ Wh1Ch t~e con~r1out10n rela~es .. Deposltor shall des1gnate. in a form 
and manner acceptable to the Custedlan. the taxable year Tor WhlCh such contrlbutlon lS made. All contribut10ns will be 
recorded as current year contributions unless Depositor provides timely notice to Custodian to the contrary. Custodian may 
terminate contributions fer any reason. including if Custociian 15 notified of the death of Account Owner. or for traditional 
IRA accounts only. if Account O.,lIler reaches the age of iO~. ~ihen the c'JlTlJl at ive amount of contributions exceeds the IRS 
maximum allowable contribution limits for a given year . Custou1an will have no obligatlon to accept further contributions 
for the year. Recurring contributions thct exceec such limit will be reinstated automatica:ly the following calendar year, 

3. Investments. Investments shall be iimited to those obtainable through Custod'ian in its reguiar course c.f 
business and are subject to such limits as Custodian may establish from time to time . Custodian shall execute transactions 
and shall be paid for such services. from the Account~ Unl~ss Depositor and Cus~odian have ~ntered into a 11anaged Account 
Program agreement or Advisory SOlutlO~S agreem~nt. Lustcd1an s~,all have no obllgatlonor d1Scietion t9_~irect the 
investment of the Account and 1S merely authorlzed tc. acqU1re and hold the .part1cular lnvestments spec1T1ed by Depositor. 
Custod1an shall not question any such directions. reviel~ any securities or other property held in an Account. render advice 
to Depositor I-lith respect to the investment. retention. or disposition of any .assets held in the Account. Unless Depositor 
and Custodian have entered into a ~\anag€d Account Program agreement or Advisory Solutions agreement. Custodian will not act 
as 1 nvestment ad"i sor to Depos itor r f Depos itor f c i1 s to gi ve investment oi rect ions to Custodi an . or if such di reet ions are 
not .given in accordance I.ith the policies and procedures established by Custocian, Custodian shall have the right to hold 
uninvested alT.ounts in cash 9nd iT;CY. but need not. establish a program pllrsuant to v,hich cash affiOunts in excess of;, statEd 
dollar amount I~j·il be invested in an interest becring account or a money market fund. pending directlcns of Depositor. wd 
may change the terms and conditions of such p:,ogr~m at any t ~;r,e. 

4. Oeath of Account Owner: Designation of Beneficiaries. 
(a) Death of Account Owner. Unless otheT'\,~se authorized by Custc11an. upon the death of .:l.ccount (lI.mer and 

after CustOGi an recei lies requested docurr.entat i on and information f~om the Benefici uy( 1es). the assets i'l the Account 1·1i 11 je 
transferred to c separate "ccounUs) held by Custodian in the nali€ of the Cecedent Account Owner . care of H,e 
8enefiCi2ry(ieS). If required by Custodian: e~ch Benif1ciary ~h21l Ente~ into a nel-l ./I.doptior. Agreelilent. Custodian may sell 
any asset that cannot be dlvlded.1nto negotlablearnounts and G~str1biJt:e Lhe proceeds of s ... ch sale. Custodlan also may d1vice 
fractional shares 1n cny manner It deems appropr·.ate and d1strlbute such sha:-es or the proceeas of such sale. Custod1an 
shall have no liabiljty to any Beneficiary for any loss of or fluctuation in the value of assets held in the Account in I-Ihich 
fluctuation or loss may occur after the death of Acccun: ~rln€r and .before transfer of. assets to ~enefici2ries after receipt 
of ail req~ested documentatio~ and 1nformat10r .• Custod1an Shall .. on 1tS sc,e ~lscr~t1or.. determ1ne a.reasonable rrethco for 
transferring or otherwlse ad;111n1sterlng al l cssecs. payments or olvldends receIVed 111tO the Account aner the death of 
Account Owner.s . 

(b) Designation of Beneficiary(ies). DepoSitor may designate in a writing acceptable to Custodian any primcry 
or contingent 8enefiC~ary(ies). Aryy designation not received by.Cust~ian during Dep~sii.Or·s.11fetime Shall )e VOid. Any 
designation not in a Torm acceptcb:e to Custodlan may be reJecteD by ~ustoclan. Any oeslgnat1on. If accepted by :ustodian. 
will be effective as of the date execLted by Depo5 1tor . 

(c) Beneflclary ues;gnctions of fMestments . Any lnliest.TP-nt for be Account which h::orpo:-ates a bereiicicry 
designation of its CI\'n. inc·,uding . but not limited t.o fixed Mid variable an!1l .. ity policies . must designate as 11.S sole 
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.. (d). Absence ?f Desjgn~tion of Ben~f!cj~rJ(ies). If Depositor does not deSignate a Beneficiary. or If no 
Beneflclary SurV1ves Depos1tor. or 1f all Benef1c1ar1es d1scla1m their lnterest in the Account. upon Depositor's death then 
the Beneficiary(ies) of the Account shall be deemed to be designated in the following order: . 

(i) Depositor's surviv~ng spouse; or if none. then 
(ii) Depositor's descendants. per stirpes: or if none. then 
(iii) Depositor's estate . 

(e) Death of Primary Beneficiary after Depositor. If a Beneficiary does Survive Depositor. but dies before 
receiv1ng hiS or her entire interest in the Account. his or her remaining interest in the Account shall be paid to the 
Beneficiary(ies) deSignated by the deceased Beneficiary in a writing acceptable to Custodian. If there is no Beneficiary 
designati9n of the deceased Beneficiary on file with Custodian. Custodian shall distribute the deceased Beneficiary's 
interest 1n the Account 1n the follOl"lng order: (i) the deceased Beneficiary's surviving spouse: or if none . then 

(ii) the deceased Beneficiary's descendants. per stirpes; or if none . then 
(iii) the deceased Beneficiary's estate . 

(f) Time Limit fo~ aenefictary.to Claim Assets . If.a Beneficiary does not cl~im such.Beneficiary·s share by 
September 30 of the year fo! 1 01011 ng Depos 1 tor s death. then ~ustod1Bn may treat such Benefi C1 ary as Tai 1 i ng to Survi ve 
Depos1tor. Should the appl1cab1e September 30 not be a buslness day. the cla1m must be mode by the next business day. 

S. Distributions. (a) Form of Distributions . Distributions may be made in cash or. if permitted under policies and procedures 
established by Custodian. in kind. Subject to the provisions of Article IV. Custodian shall maKe distributions from the 
Account at such time. in such manner and in such amounts as shall be requested by Depositor (or. in the event of Depositor's 
death. the BenefiCiary). Any.such request .may.be verbal or in writing on a form accepta~le to Custodian. shall designate 
the assets to be sold to prov1de for the d1str1butlon. and shall be followed or accompan1ed by such documentation as shall 
be requested by Custodian . DepoSitor shall be solely responsible to pay· all taxes and penalties that may become due as 
a result of any su~h d1stribution. ClI~tod~an ~hall not be responsible or be ~iable for the purpose. timing. sufficiency or . 
propriety of any d1stnbution or for d1stnbut1ons made 1n reasonable good falth. 
. (b) Withholding. All distributions shall be subject to applicable withholding. taxes and penalties. Custodian 
may require Depositor or his or her BeneficiarY(lesl to provide a withholding election and taxpayer identification number 
before making any distribution from the Account. 

(e) Requ!red MinilTV/ll Distributions (RHDJ: Custodian shall. if requested bX Depositor. compute the RHO amount 
in accordance with ArtlCle IV of the Agreement . Deposltor shall be respons1ble for caus1ng the RI1l afl()unt to be ~Jithdra\·m 
from the Account each year. 

6. Powers. Duties and Obligations of Custodian. 
(a) Proxies. Unless instructed other\~ise by Depositor in writing. Custodian shall deliver to Depositor all 

prospectuses and proxies that may come int~ ~ustodian's possession b~ reason of its holding of securities in the Account in 
accordance \'iith the standards of the Secuntles and Exchange COlmllSSlOn and the Financial Industry Regul atory Authority 
(FINRA) . (b) Records and Reports. Custodian shall furnish Account OWner with periodic bro~erage statements. with an 
annual report prepared in accordance with the requirements of the Code. and with such information concerning required 
distr1butions as is prescribed by the Commissioner of the IRS. Unless Deposltor files with Custodian a written statement of 
exceptions or objections to any report. record or information within 10 days after notice of the report. record or 
information. Depositor shall be deemed to have approved such report. record or information and Custodian shall be released 
from all liability to anyo~e (including any Depositor's spouse .or Beneficiary) with.respect to.all matters set forth in the 
report. record or 1 nformat lOn as though the report. record or 1 nformat 1 on had been settled by Judgment or decree of a court 
of competent jurisdiction . . No person other than Depos1tor may require an accounting. 

(e) Right to Request JudicIal Assistance Custodian shall have the right at any time to apply to a court cf 
competent jurisdiction for judiCial settlement of its accounts or for determination.of any questions of construction. which 
may arise or for instructions. The only necesSlry party defendant to any such actlon shall be DepoSitor. but Custodian may 
join any other person or persons as a party defendant. The cost. including attorney's fees. of any such proceeding shall 
be charged as an admini strat i ve expense under Art ic i e Vll I. Sect ion 7. of thi s Agreement. Any request by Custodi en for 
judicial aSSistance shall not be considered a ~ialver of Custodian's right to arbitrate as set forth in Article VlIl. 
Section 15. of this Agreement . 

(d) Scope of Custodian's Duties .. Custodian shall have. no duty to que~t~on. investi~ate or ascertain 
whether contriblitions. transfers. rollovers. dlstnbutlOns or any otner Account actlV1ty comply w1th the Code or ~Jhether 
the duties of those di rect i ng the act i vity have been sa t i s~ied; Custodi an sha 11 not have any duty to Questi on the di reet ions 
of Depositor regarding the purchase. relnvestment. dlversiT1catlon. retention or sale of assets credited to the Account. 

(e) Scope of Custodian·s .Litlbil'ity .. Custodian shall not be liable for any loss of any kind which may result 
from any action ta~en by it in accordance with the directions of Depositor' or from any failure to act because of the 
absence of any such directions or resulting.frorr, Depositor's or inv~stment advisor's control (~het~er by action or inaction) 
over the Account. Custoc11an sh~l1 not be.l1able for any taxes (or ~nterest thereon) or p~nal~ les lncurred by Depositor in 
connection w1th th~ Account or 1n conn~t10n.w1th any transact10n oT.the Account. Custodlan 1S entitled to act upon any 
Instrument. certif1cate or form lt bel1eves 1S genUine and believes lS executed or presented by the proper person or persons 
and Custodian need not investigate or inquire as ·to any statement contained in such document but may accept it as true and . 
accurate. Custodian is not liable for any losses directly or indirectly caused by acts of ' war. acts of terrorism. force 
majeure. labor disputes. and exchange or market decisions including the suspension of trading. mar~et volatility . and trade 

\f t 
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volume, or by government. restriction .. Depositor shall indemnify and hold harml~ss Custodian from any liability' that may 
arise hereunder excep,- l1aDl1lty ar151ng from the gross negllgenCe or \;11)ful ITIlsconduct of Custodian. 

7. Fees. Expenses and Taxes . 
(a) Fees of Custodian . Deposltor authorlzes Custod1an to retain payment from the Account for li:S services 

as Custodian. in accordance with its Schedule of Fees as publishEd from time to t1me and as 1n effect a~ the time such 
compensation becomes payable. 

(b) Expen~es end Taxes. All expenses incurred by Cus~odian in connection with the establ ishrr:€nt and maintenance 
of the Accollnt and 1 ts aut 1 es under thl s .Ag~eement, 1 nc 1 Ud1 n9 fe:s Tor brokerage serV1ces . the fees of attorneys and other 
persons prov1d1ng serV1ces w1th respect to Lhe Account. and all "axes end penalt1es of any klnd 1mposed. levied or assessed 
>Iith respect to the I\c~ount or the :issets or 1nCCll'!le thereof shal) be pald from the Account. unless othen~ise :laid by Depositor 
in accordanCE \~ith pol1cles and procedures Establ1shed by Custodlan. . 

(c) Liquidation of Assets. If Account Owner fails to pay any administrat1'1e fee. expense. or tax prov1ded 
under thlS Agreement \~1th1n a reasonable t1me.after demand for such pa~ment h<ls been made by Custodian. or if the Account 
does not contain adequate cc~h to cover such 1tems or cov~r the cost ~1 HlVestmen~ purchases or bro~erage fees provided 
under thi s Agreement. Cus tod 1 an may .11gu1 date Wl tnout not lce such Df ehe ~ss~ts or the Account as it deems epprooriate for 
this purpos~ . If the llqtnda;;lOn or all assets 1n the Account 1S not Suf"c'ent. Custodlan shall charge Account Dwner for 
s'xh excess amounts . 

8. Notices . Any notjces fequ1red under this Agreement may be (a) maiied. first class. to Oepositcr or ar.y 
Beneficiary at the i~st address .set forth in Custodian's records, and to Custod~an at_its, principal place of business; 
(b) de 1 i vered by ema11 to Depos, tor or any Benef; c1 ary at the 1 ast erna1l address set Tortn ,n Custodi an' s records. if 
Deposi tor or any such Ben~fi c i ary have elected to receive s~atemEn~s and/o~ other matters by e\TI.a i 1; (c) persona i iy deli vered 
to Depositor or any Ben~flc1ary; or (d) P9sted on Custod1an s publ~c Web.s1te and/or such. Web slte where Custodian provides 
Del>Ositor 1 nformat] on , 1f all~wed by appl~cable law. Any su~h not1ce ma.1led (i) to Depos,tor or any Beneficiary shall be 
effective when mai ,ed. and (11) to Custod1an shall be effect1ve when actually received. All other notiCES shall be effective 
when posted Dr delivered. Custodian ma~. in its sole discretion and t<;> the extent p'ermitted by appli~able law, including 
but not limited to the Code end RegulatlOns. prov1de or accept notlce 1n any other Torm. such as orally or by telephonic or 
electronic media. 

9. Termination, lhis Agreement may be terminated by DepOSitor at any time by notice to Custodian with 
accompanying instructions regarding distr1but1on of the ~count: Distribution of the Account or transfer of the assets in 
the Account to another custodlan shall be 1n accordance wlth thlS Agreement as soon as admnn1strat1vely practicable following 
recelpt of such not ice. Custodi an may deduct the amount necessary to pay any outstanding fees. expenses and taxes \"ith 
respect to the Account frQ] such distribut10n or'transfer. This Agreement shall terminate upon complete withdrawal or 
transfer of the assets of the Account or upon reSignation of the CustOdian. 

10. Resignation. Custodian may resign for ~ny reason by giving notice to Depositor thi rty (30) caler.der days in 
advance . Upon receipt of such notice, Depositor shall appoint a successor trustee or custodian and shall notify Custodian in 
writing of such appointment. Custodian shall tran~fer the ba~ance of the Accollnt as soon as a9ministrative]y practicable 
follo\;'ing receipt of sucr, not lee. If Depos1to~ falls .to a~po1nt a. su~cessor trustee or custodlan w,thln thirty (30) calender 
days after the date Custodlan glves not1ee of ltS res~gna~10n. Cuscod1an may transfe~ the.ba10nce of the Account to a 
successor trustee or custOQ1an WhlCh 1t chooses. or d1strlbute such balance to Deposltor 1n ~lnd or may liquidate ail or c 
portien of the assets and distribute in cash or in kind. Custodian may deduct the amount necessary to pay any outstanding 
fees. I-lith respect to the expenses and taxes Account from such transfer or d15tr1but10n. Custodier. shall not be liable for 
any actions or failures to ect nei~her on the_part of.any.suc~essor trustee or custodian. nor for ~ny tax consequences 
DepOSitor may incur as a result of s~ch transrer or 01s.r1butlon, 

11. Successor or Substitute Custodian. If Cust~ian merges ~Iith. purchases or is purchased by another organiZation. 
such organization shall automatically become Custod13n OT the IRA establ1shed pursuant to th1s .A,greelil€r:t. but only if such 
organization is authorll~ [;nder appllcabl~ law to ~ecustod1an of an IR~. No succ~ssor trustee or.custodian shall rlave any 
obli~ation o~ licbility ,or the acts Qr o.1I1ss10ns Oi 1tS predeCESSOrs. ;f the C0'!V11iSS10ner of the iRS notifieS that a 
substitute custodjan must be ap;::01nted, then Deposltor shall appO':nt a substltute custooian. 

12. Amendments. The CLJstod ~ an may amend this Agreement in any respect al any time (including retf'Occtively). so that 
it me)' conform \~Hh applicable provisions of the Code. or with any other applicable law as if! effect from time to ti~l:? or 
to moKe such other changes t::> this Agreement oS the CustodIan deems cdv'lsable. Any Slid: amencment shail be effected by 
de'tivery to the Custodian and to !:he Oeposi:or at hj~ or her last kno~tn address. including an electroniC acdress (Gs sho,m 
in the recGrds of the Custodicn). a copy of such amendmellt or 0 restatemer.t of th1S CuStoC121 Agreef(;ent The DeDositor srH ·. l 
be deemed to consent to any such amendment(s) if he or she fails to object thereto by senGing notiCE to tne Custodian, ln 
c form and manner 2cceptable to He Custodian. within thirty (3a) calendar days from the date a copy of sucn amendmer,t(s) 
or restatement ~s del~vered to the Depositor to terminate thiS CustOdial Account and distribute the pro::eecs. oS 50 directed 
~y the uepositor. 

13 . Additional A9r~ement ProviSions. 
{aJ Prohibited Transactions. DEpOSltor, spouse of Depo~ltor or Benef1Clary may no;: ass',cr, the Accoum or use 

'C . or any porllcn of It ., as security ~o~ a loanor Dorrow from the AccOlInt Neither Custoc1an or Depos1tor nor eny other 
person or instit:Jtion sha 11 engage In ary pror:l~ited transactlOn, within the meaning of SectlOn t,975 of the Coot! .• nth 
respect to Depos ito,' s ACCCJr:t . 

(b) Pro,'libition against Assigmr,enr of Benefits. Except to the extent ot.1e:"lolise requ1red by law. none of the 
benefits. payments c;r p~oceets held 'n ~he Accot;nt on behalf of De~osltor. spouse ~f DepOSi!o: or Beneficiary shan be 
SJbject to the cla~ms o~ eny credltor Cor Deposltor. spouse or BenenCidry. nor s'1all Deposhor. spouse or 6eneficicry have 

(C'l--
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any right to anticipate. sell, pledge, option. encumDer or assign any of the benefits, payments or proceeds to which he or 
she is or may be entitled under the Agreement. 

(c) IRS f~del Fann. This Form 5305·A is a model Custodial Account Agreement that meets the reqUirements of 
Section 408(a) of the Code and has been automatically pre·approved by the IRS. A traditional iRA 1s established after the 
Adoption Agreement is fully executed by the Depositor and entered in the records of the Custodian and must be completed no 
later than the due date of the Depositor's income tax return for the tax year (without regard to extens10ns) This account 
must bE created in the United States for the exclusive benefit of the Depositor or the Depositor's Beneficiary(ies). 

(d) Spousa i Account. Contributions to an Account for a non'~lDrking spouse rust be made to a separate 
Account estcblished by the non·working spouse. 

(a) 11inor Accounts. A parent or legal guardian may execute the Adoption Agreement on behalf of a Depositor 
who is a minor. In the event an IRA is established for a minor. the parent or legel guardian is autllorized. on behalf 
of such minor, to toke whatever actions are afforded Depositor of the IRA under the terms of this Agreement, other than 
designating a Beneficiary. Custodian has no obligation or duty to investigate, review. or question the action of the parent. 
or legal guardian. The parent or legal guardian. by establishing an Account on behalf of n minor. agrees to indemnify and 
hold hannless Custodianand its effil~ates from any los~~s .. claif!1s or damages, ~ncluding ~ou~t costs and re~sonable attorney 
fees 1ncurred by Custod1an or 1ts affll1ates. as a resure Of or ln connect1on w1th establ1sh1ng or mcintaining the Account 
in the name of the minor. 

(t) Depositor's Representat10n and ~'arranty. Depositor represents and \~arrants to Custodian that any 
information provided to Custodian by Depositor with respect to this Agreement or 1n connection with the Account is complete 
and accurate. Custodian may rely on. and has no duty to investigate or inquire about. any such infonr~tion. 

(g) Depositor indemnif!es.Cl!stodi~n: Depositor ~hall lndemnify and hold Custodian harmless from any claims. 
losses, charges. expenses or other 11 abl11 ty an sIng or result HIg from (1) the 1nformat10n provided by Depos itor. (i i) 
Depositor's failure to maintain the confidentiality of Depositor's personal identifying information. (iii) any subsequent 
notice' to third party purporting to be Custodian. or Depositor. or (iv) by reason of any actlon or inaction by DepoSitor. 

14. Governing Law. Except to the extent preempted by federal law. this Agreement. its validity. effect. construction. 
administration and application. and the parties' respective rights and dutles. shall be governed by the laws of the State 
of t~issouri without giving effect to any choice of law or conflict of laws provisions. Any property rights created or 
associated with any account that is established under this Agreement. including rights of spouses, as well as the rights of 
their legal and personal representatives. he1rs. distributees and successors. shall be governed by the laws of the State Of 
Missouri. regardless of any party's residency or domicile and without regard to the co~~unity property laws of any state, 

15. Arbitration Agreement. 
(a) THIS AGREEMENT CONTAINS A BINDING. PRE·DISPUTE ARBITRATION CLAUSE THAT MAY BE ENFORCED BY THE PARTIES. 

By signing the Adoption Agreement I agree as follows: 

(1) All parties to this Agreement are giving up the right to sue each other in court. including the right 
to a trial by jury. except as provided by the rules of the arbitration forum in I~hich a claim is filed. 

(2) Arbitration awards are generally final and binding; a party's ability to have a court reverse or 
modify an arbitration award ;s very limited. 

(3) The ability of the parties to obtain documents. witness statements and other discovery is generally 
more limited in arbitration than in court proceedings. 

(4) The arbitrators do not have to explain the reason(s) for the1r award. 
(5) The panel of arb1trators wi 11 typ1ca 11y 1 nel ude a ml nority of arbitrators who ,lere or are affl1 i ated 

\~ith the securities industry. 
(6) The rules of some arbitration forums may impose time limits for bringing a claim in arbitration. In 

some cases. a claim that is ineligible in arbitration may be brought in court. 
(7) The rules of the arbitration forum in \~hich the claill is filed. 2nd any amendments thereto. shall 

be incorporated into this Agreement. 

Any controversy ans1ng out of or relating to any account from its inception. any business. transactions or 
reiationships Depositor has now. h~d in the past or may in th~ future have with Custodian. its current and/or former officer~. 
directors, partners. agents. aff1l1ates. and/or employees. thlS Agreement. or to the breach thereof. or transactions or 
accounts maintained Dy Depositor with any of Custodian's predecessor or successor firms by merger, acquisition or other 
business combinations shall be settled by arbitration in accordance with the FINRA Code of Arbitration Procedure then in 
effect. Depositor 's demand for arbitration shall be made within the time prescribed by those rUles and will be subject to the 
apolicable state or federal statutes of limitations as though f1led in court. Judgment upon any award rendered by the 
arbitrators may be entered in any court having jurisdiction thereof. 

(b) Class Actions. No person shall bring a putative or certified class action to arbitration. nor seek to 
enforce any pre-dispute arbitration agreement against any person who has initiated in court a putative class action. or ~Iho 
is a member of a.putative class who has not opted out of the class with respect to any.c~aims encom~assed by the putative 
class action unt11: (1) the class cert1flcat1on lS denled; or (11) the class 1S decertlfled; or (111) the customer 
is excluded from the class by the court. SUC/1 forbearance to enforce an agreement to arbitrate shall not constitule a 
~Iaiver of any rights under this "".greement except to the extent stated herein. 
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EdwardJones 
CUSTOlo1ER NAME: ELLISON. ELI,IORE E DESTINATION: -"NE""",\:.!..I-,A",C""Co.lO~UN~TL>S~ _____ _ 

ACCOUNT NUMBER: 87Q-96627 BRANCH II: 08709 DATE: 03/08/2010 

EDWARD JONES INDIVIDUAL RETIREl\·IENT ACCOtJll,'T 

AUfHOJUZATION, ADOITION AGREEl\-IENT lind BENEFlCIARY DESIGNATION 

~:~;fi.tt'»fP'~b;(ii:!WllR~; (I1lDICA't'B ONE) EJ Troduio",'IR.~ 
t{:1:l;~ttH,tff¥Q;@Jmint;t.!~~1.<J;M, 

"CLOUnt llolou Nunc EI.MORE E ELLI SOl, 

o ROil> IRA o SE/'-IIV, o SIMPLE Il\A 

,"'",,''' 19906 lHIH ST EAST CHY BONNEY LaKE Stale . ... W .... Z>,"-___ Z1P 98391-7759 

DOle of Sinh 0 2 f 22 / 1931 5""" S,,"T<rY »;umbfr '1 97 - :3 0 - 7803 

PRIMARY BKNB7ICIAR~BS: 

LOUISE I ELLISON 

19906 114TH ST E 

BONNIE L)U{E 
DATE OF BIRTH/TRUST: 09/14 / 193 7 

SPOUSE? (Y/N) y 

WA 98391 0000 

S5NiTAX ID it: 5-533366700 

8eneficiarj Percentage 

100.00>': 

END OF BENBPICIARY DBSIGNATION 
• I hccb)' d.t:Si,pate ttle abo". bc:nefioaT),jes) to rcyotc. aD)' or aU prior duitnaciolU. I w.duswKi lhac ii] AU) f031ricd .nd ruidc in I ccillmUJ'ity or marhal propertY Slace, 1 ponl()O 

of dlis tCClNJlI may k nabjtC110 ,uth Stale'S community or In1ri~1 plopen)' I1W'S al the tUnc: or my c1e::Wl. 
U )'OU art .. rrie4 a'Dd lh,lt III a ,.nnnWlIt1 property aafc. - ud you arc NOT ttf1lcnatlDX yOW' ipO.e 81601. butOd:aryt )'OW .po,* must Ita .. and \fit ... nit naltJ'OC'ut btlDW: 
r "'" .1oe1(lClllllf ollbe abov. ~mOll ACtoWlI Hold ... U'1lJ ponlon ~I tbI.s '«ounll, dutrmlrad '0 be tI"",,001110r IO",III1pn>perty, l ... .....,1 , •• 114 JoIn ill lb. A«UWlI Hold.,.', 
dc:a:IculdoJl or. btncllciu', olbtf IbaZlIllf, J Acrte IV COG",," I upoo dClth fir lbc A(uual Holder, InJ' Inrcntt La &1K. commuNt)' ... mar1&al propert)' tv (ht du)palct wncnC'JW")'(lelJ), 

@,1~~j~'r_~Wtt'.4'gsg~~~i1~~Ili(*mt'~~~~~I1V$~ 
, 1 uMerstlnCl WI ii 1 dc::siiAl" a ptno:n ;nd bil. tlr her ·chHdrrn," 'issue." or "d~auts· iiS bmer)Ci2fj~ oe all or a ponton o( my aC:C:OllOt, aM if ir I>«omts noceJS3f'y (01 Edwa.nl 

Sona 10 discribult u..stCI co JlvlnS children or &hoir dtICtGdurs. cbQ l!d\\'ard Jones win '"equire fl judicill dettmJlnallon of the person, tt1lilkd to rcec:ivc I c1ia:nburioo o( as5<':U IH:fQIt 
II detivclJ'S!CI m my peuon. I undcrnaod dlat it wilJ u:quirc iI prCKC<.'dinJ; ;n coun to mah tuen a ~Ial delC1'rn.imrion, 

~~tQ(c;~igw.;p~,~~$·~·A:q«m~¢1f: 
, UDder penalties or perjut)', 1 ctrlify W~ the number ,"own Or) lh" form is In)' conca Tupayer hlc:.atiflcltion NPC\bc:-. 
• J have rcuived ud rud me Ed..,nd Joot! Re.;:lrl:mtnf Ac.eoUDt "',reemt1ll DhcJoSt!f'C. :lad SelC-Dirtatd lr.dividlUl RC!tiremen. Acc:ourn Cu,,,,dW A.:eemcfll, Dilc}ow.e.and 

Schedule 01 Feu 'nll appolDf fAward 100(:;:) ;I., cusrodian in K't'ordaQct viLh ule terms ,J~ cofldftions CODUibod <a.1trun. 
.. I uadersumf IhaJlhu dOCJD:W11 J)lo,..-", my ilOJncUl arlviwr 10 al."Ctpl m)' ,·trb,t inStrul."fions 10 initi.ue and/or ~rminl.(e cUllin ser"ices. 
• I undmuDd thtI, any amw.1 and/ol aerrniNtjon tuuodial (ecz will ~'oO'l~Hic)U)' be. dcducttd from Ny alXOucl and abo undC'Dtand tht J.M.IW ftc. i, aut if tht- a().'.()unt i" ("JlUl tnr any 

portion of I Uilen6Jr Yell,.. 
• I Uftd ... nd Ehilt (J) fedenl t:aw rtqUiru [!d\\'lrd Jone5 to ¥crify m)' identity \l,btJl J cpc.:n ~n ~cc.ouCli (2) I muar prtwidt my nunt.. N(lrc.u, dale o( bmh. MI1 olhu int\lrrnltion thaI 

pe:noruJJy idtDlilies ntc,such 1$" social SfcurilY tlumbc-r; (3) Jf (c.qUdled. I must rre.sr.nt to F.d-waro JODes I ,ovanmcnt aUUOC1 idulIifiOiOon document; and, (1) £dwud JOOt! may 
ytril,. th~ inrotmation J provide ~i.lh ., OIinJ p:lny scrvJct provider. 1 J,rce to provide c..'1e reQLJirt'"d infofm:ulon and ClcCWntnfl'(I Ed"""ard Jones and lltee co the verifiCAtion 
.r such i.rol'Mlion. 

• TIIF.sE CON'lllACTS CO/'lTAIX A BINDING ARBITRATION PROYISJ()!'. ON PAGE 8, PAILWRAf'H I' OF TIlE mW,\1lD JONES RE'!lIUME!\"T ,\CCOIJI\, 
AGRJ::J!MENI', WI/ICII MA \' Oil ENFORCl."l> BY nw. PARTffi.~ . 

"Jit'; 
SiJlUlUrc. 01 Accounr Holder 1.1 

(Ir Account tiolJ:Jct 11; d~, $;rt\uurt of bef)(ficiary is 1(41,111(,j,) 
Sign:unrc. o( S"ousc ISH SpoosaJ CO.DstIlt In SrclioD C Abovc) 

11~11~IIIIOOIIIII~~III~I~I~~~II~I~I~lmjiiilfi "-' ,-" ... ~, 
2010030825492P1450101US 
SGLAUTHIRA 
DOC-NO:100308-25492 SECTOR CODE: 005 

D, .. 

(R" 19 Sop 2(08) 
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END OF BENEFICIARY DESIGNATION 
.. I hereby desig:rutce the abov\! beneflciary(iO::S} to revoke any or all prior desi~nadons. J un<1erstanl1 that if 1 am married and reside in a commWlity or marital property Slate, a portioo 

of chis account may be subject to such sate's conununity or marital property laws at the time of my deach. 
If YOIl are married and live ill a community property state - and you are NOT deslgDatioR your spouse as sole benefICIary t your spouse must sip and witne!JS the statement below: 
(am the liPOuse of the above named Account Holder. U BOy portion of this account is determlDed to be coJJUnunity or marital property, I 00II5eIIt to and join in 1IIe Account Holder'li 
designatioll of a beneficiary other tban me. IlliJ'ee to convey, upon death of the Account Holder, my lntere.st 1D the community or marital property to t~ desipated beneflCiary(les). 

::rt;~l~~ __ "">i:J..In:~~itilft!liaii::'··" ·.·,· .. ·.·.··,.·· .. ··;··.w.w··.; y • _ ,~. , '(.. ~ "''; ~ 
: ... ~.~.~.... ..... . . . . ... .ft... 1C:~M.ilII:$o\1 . . ' • ,. 

• 1 UDdm1UlC1 dial if I desipa&e a perlOn and his or her "chikiren,· "laue.' or "desceadlDlS" u beGeficiaria of aU or a ponion of my account, and if it becomes necessary for Edward 
'ones to disribu&e IJIItI to livlnl cbildreo or their descendan15, dIeD Edward Jones will require a judicial determination of !he perSOQl entitled to receive a d.lsrribution of aSlietS before 
it d.eUver. IS&eCI to any person. I WlCSentaDd dlat it will require a proceedin, in coun to make such a Iepl d.termiaatlon. 

!*~;iWllri~t1#iM11fI.MrM~1a.\!i_ 
• Under penalties of perjury, I certify that the number shown on this form is my correct Taxpayer Identification Number. 
• 1 b&ve r~ived ID4 read tbe E4ward l00u R«iremenl AccowIlAsreemcot DillCloawe, aad Self·Di~ lDdivicluai R.eci.remenIA~unt CUStodial Agreement. Disclosure and 

ScIloduJe of Pees lad appoiDr E4ward 'onea as cuatodin in accordance with che tennI aDd conditions concaiDa1 within. 
* I understand chat this document a.llows my financial advisor to accept my verbal instructions to initiate and/or terminate Certain services. 
" I I.lnden;~and that any annual and/or lerrninatioo custodial fees will automatically be l1educted from my account and alsO undersan<1 the annual fee is due if lite aCt;.ount is open for ao)' 

poction of a calendar year. 
.. I understand truat (I) federal law requices Edward Jones to verify my identity when I open an account; (2) I must provide my name, address. date of birth, and other infonnalion that 

personally identifIes me,such a:i a social ~l:ICUril}' number; (3) If requested, 1 must present to Edward lones a govcmmellt issued ideruification document; and, (4) Edward Jones may 
verify the informatioa I provide with a chird party service provider. I al:ree (0 provide lite required information and. documents to Edward Jones and. agree to the verification 
of such lnformatlon . 

.. TIiESE CONTltACTS CONTAIN A BINDING ARBITRATION PROVISION, ON PAGE 8. PARAGRAPH 19 OF TIlE HOWARD JONES RETIREMENT ACCOUNT 
AGREEMENT, WHICH MAYBE ENFORCED BY THE PARTIES. . 

7~~'-- f~ t"J~ 
Signature of Account Holder 
(If Account Holder Is deceased. signature of beneficiary is required.) 

\lM~llllnIIIIIIIIiM 
201Q030825492P14S0101US 
SGLAUTHIRA 

z//z//'c:) 
Date 

., 
",r if)' .\ 
r.JJ 

Signarure of Spouse (See Spousal Conseat in Section C Above) 

Si&nalUreof Wimess (Only if Spousal Consent is Required) 

11IIIII1IIII1I 
DOC-NO:I00308-25492 SECTOR CODE: 005 

Page 1 of I 

Date 

Dale 

(Rev. 19 Sep 2008) 
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HONORABLE HOLLIS R. HILL 
Noted: November 16 , 2012 at 10 a.m. 

With oral argument 

IN THE SUPERIOR COURT OF WASHINGTON 
FOR KfNG COUNTY 

The ESLa!e of 

ELMORE E. ELLISON, 

Deceased . 
--_ .. - ' 

I 

J 
Case No. : 11-4-03139-7 KNT 

DECLARATION OF THERESA H. 
WANG 

1, Theresa H. Wang, am over the age of 18, have personal knowledge of all the facts 

stated herein and declare as follows: 

I , 1 am an attorney at the law tim) of Slokes Lawrence, P.S., and am one of the 

attomeys represenling the Estate of Elmore E. Ellison in the above-captioned action. 

2. Attached as Exhibit A are true and COITect copies of excerpts from the Deposition 

of William Vaugl,n Anderson dated August 3 J, 2012, including Exhibit 7 to the Anderson 

Deposition, Mr. Anderson was Elmore Ellison's Edward Jones broker. 1 look the deposition and 

Mr. Hawkes) counsel for the Petitioners, also examined Mr. Anderson. 

3, Attached as Exhibit B is a true and con-ecl copy of the Last Will and Testament of 

Elmore E. Ellison dated April 19,2012. 

4. Attached as Exhibit C is a true and COlTect copy of the Edward Jones Traditional 

Individual Retirement Account Custodial Agreement. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

The Estate of, 

ELMORE E. ELLISON, 

No. 11-4-03139-7 KNT 
Deceased. 

DEPOSITION UPON ORAL EXAMINATION OF 

WILLIAM VAUGHN ANDERSON 

2:23 P.M. 

August 31, 2012 

1420 Fifth Avenue, Suite 3000 

Johanna Rau, CCR 

Moburg, Seaton & Watkins 
2033 Sixth Ave., Ste. 826 
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Seattle, Washington 
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1 WILLIAM VAUGHN ANDERSON, witness herein, having been 

2 duly sworn by the Court Reporter, 

3 testified under oath as 

4 follows: 

5 

6 EXAMINATION 

7 BY MS. WANG: 

8 Q Good afternoon. How are you doing today? 

9 A Just fine. Thank you. 

10 Q Good. So my name is Theresa Wang. And I'm here 

lIon behalf of the personal representative of The Estate of 

12 Elmore Ellison. And I am here today to take your deposition 

13 to determine the scope of your knowledge with regard to the 

14 claims in the case that is pending. 

15 A Okay. 

16 Q Is that your understanding of why you are here 

17 today? 

18 A It is. 

19 Q Would you please state your name and spell your 

20 last for the record? 

21 A Yes. It's William Vaughn Anderson, 

22 A-n-d-e-r-s-o-n. 

23 Q And have you been deposed before? 

24 A Yes. 

25 Q On what occasion? 
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1 And you held that position for six years, you 

2 said? 

3 A I was with UBS for six years as branch manager and 

4 executive director . 

5 Q Okay. So in 2009, what was your position? 

6 A At UBS? 

7 Q Yes. 

8 A Executive director and branch manager. 

9 Q In 2010? 

10 A Edward Jones financial adviser. In December of 

11 '09, actually. 

12 Q And when, if at all, did you change positions at 

13 Edward Jones? 

14 A I have not changed positions at Edward Jones. 

15 Q Okay. Describe for me your responsibilities as 

16 financial adviser at Edward Jones. 

17 A My responsibilities would include investing assets 

18 for clients, maintaining relationships, giving investment 

19 advice. 

20 Q Anything else? 

21 A There are probably a hundred things. Those are 

22 the primary things. 

23 Q Do you oversee or manage any staff? 

24 A Yes. 

25 Q Who do you oversee or manage? 
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1 invested. 

2 Q And describe for me the standard practice, if any, 

3 for the designation of beneficiaries? 

4 A Beneficiaries are generally designated on the 

5 application form. 

6 Q What is the procedure for filling out the 

7 application form? 

8 A That's filled out with the client. 

9 Q So the Edward Jones agent -- a company is 

10 supplying it and filling it out? 

11 A No. The client gives us the information that they 

12 want as their beneficiary designations. I actually put it 

13 on the form. 

14 Q Okay. And what, if any, events trigger review of 

15 the beneficiary form? 

16 A Well, the death of the owner of an IRA. 

17 Q Anything else? 

18 A Is a triggering event? 

19 Q Correct. 

20 A Would you explain to me what you mean by 

21 "triggering event" in this case. 

22 Q An event that causes Edward Jones to pull up the 

23 beneficiary form and take a look at it. 

24 A Okay. When a person passes away. 

25 Q Okay. 
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1 A In my practice, I have regular communication with 

2 clients either via phone or In person. And by regular, I 

3 mean, probably between six and ten communications a year 

4 either by phone or in person. Elmore and Louise live out in 

5 the Bonney Lake area, and so I would see them probably every 

6 three to six months, but have a phone conversation more 

7 often than that. 

8 Q And did you consider Mr. Ellison a friend? 

9 A I considered Mr. Ellison someone that I liked and 

10 respected and enjoyed his company. 

11 Q Okay. What, if anything, did Mr. Ellison tell you 

12 about Patricia Harmon, Christine Baklund, and Michael 

13 Golden? 

14 A Those were his stepchildren, Louise's children. 

15 And he explained to me how good those children had been to 

16 him and that his assets were supposed to transfer to those 

17 children. Also a grandchild. 

18 MR. HAWKES: Objection; nonresponsive. 

19 Q (By Ms. Wang) Had you ever met Patricia Harmon, 

20 Christine Baklund, and Michael Golden? 

21 A I had met Patricia, and I actually had met the 

22 other two just prior to Elmore's death. I mean, within a 

23 few days of his death. 

24 Q How would you characterize Patricia and Elmore's 

25 relationship? 

Moburg, Seaton & Watkins 206-622-3110 
2033 Sixth Ave., Ste. 826 

Court Reporters 
Seattle, WA 98121 

[[[-, 
FI .. rtrnni,."lIv "inn .. tI hv .lnh"nn" R,," l'in1_~'1_7RIi_'4nm 



The Estate of Elmore E. Ellison 8 / 31/2012 William Anderson 

Page 19 

1 Q Oh, no. Please continue. 

2 A The assets that he and Louise had together were to 

3 be passed on to Michael and Christina and Patricia. 

4 Q And did this include any accounts at Edward Jones? 

5 A It included every account at Edward Jones. 

6 Q I see. Could you please, to the best of your 

7 knowledge, sitting here today, tell me which accounts those 

8 were for? 

9 A Yes. There was one account that was just a 

10 traditional brokerage account, and there was another account 

11 that was an individual retirement account. 

12 Q And what, if anything, can you tell me about why 

13 those accounts did not list Patricia, Christina, and Michael 

14 as the beneficiaries? 

15 A Well, Mrs. Ellison was named as the beneficiary on 

16 the account at the time the account was opened. And 

17 Mr. Ellison believed that he had taken care of the asset 

18 transfer that would occur at his death so that in his will 

19 those assets were to go to Michael, Christina, and Patricia. 

20 He believed he had that taken care of in the will that he 

21 drafted. 

22 MR. HAWKES: Objection; nonresponsive. No 

23 foundation. 

24 Q (By Ms. Wang) And what is the basis for your 

25 understanding of what Mr. Ellison wanted? 
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1 A Personal conversation with Mr. Ellison. 

2 Q And how long did you discuss his estate planning 

3 with him? 

4 A We talked about it at some point after 

5 Mrs. Ellison passed away. He made it clear to me what his 

6 wishes were, and he followed up with that with a will that 

7 he did discuss with me. 

8 Q Could you explain to me, based on your 

9 expertise -- no, just your employment and your experience, 

10 did Mr. Ellison take all reasonable steps to ensure that his 

11 stepchildren would inherent the IRA account? 

12 A I believe he thought he took care of everything 

13 via the will. 

14 Q Did he ever ask for your advice on passing these 

15 funds to his stepchildren? 

16 A No. 

17 Q Did you ever offer advice in passing? 

18 A When I talked to him - - and this was very close to 

19 the point in time where he was passing away, heavily 

20 medicated, very ill man I did ask him about it. And he 

21 was convinced he had it taken care of based on the will he 

22 had drawn. I did not see the will. 

23 Q Okay. And what, if anything, did Mr. Ellison tell 

24 you about his biological daughters? 

25 A That he had no relationship with them. And I 
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1 think it had been 20 years or more since he had heard or had 

2 any communication with them, that his relationships were 

3 with Michael, Christina, and Patricia. 

4 Q Can you describe for me any steps that you took to 

5 help Mr. Ellison effectuate his intent to pass the IRA 

6 account to his stepchildren? 

7 A Well, I think the the assumption he was under 

8 was that he had taken it -- taken care of it by will. 

9 MR. HAWKES: Objectionj unresponsive. 

10 Q (By Ms. Wang) You can go ahead. 

11 A Just in conversations, it was very clear that he 

12 wanted the assets that he and Louise had accumulated 

13 together, had together, were held in joint accounts, they 

14 were each other's beneficiaries on their IRAs. And his 

15 assumption was that if Louise was deceased, that the assets 

16 would then transfer via his will to his three stepchildren. 

17 Q And earlier you mentioned that you had met with 

18 Elmore's three stepchildren shortly before his death. 

19 A Correct. 

20 Q Could you tell me 

21 A Sorry. (Cellular phone ringing.) 

22 Q So you had mentioned that you had met with the 

23 three stepchildren shortly before Mr. Ellison's death. 

24 A Correct. 

25 Q Would you tell me what the purpose of that meeting 
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1 not marked with the numbers. So can you identify them by 

2 title or something like that? 

3 MS. WANG: Sure. 

4 Q (By Ms. Wang) Exhibit Number 1, which is titled 

5 Edward Jones Traditional Individual Retirement Account 

6 Custodial Agreement ... 

7 Mr. Anderson, even though I just read the title, 

8 which is pretty descriptive in and of itself, can you 

9 describe the document before you? 

10 A It is a standard Edward Jones form. It is titled 

11 "Traditional Individual Retirement Account Custodial 

12 Agreement." 

13 Q And what is Edward Jones' common practice in 

14 regard to this document? 

15 A This document is used and given to clients when 

16 retirement accounts are opened. 

17 Q Do clients take this document home and review it? 

18 A Yes. 

19 Q Is it common for clients to negotiate terms of 

20 this contract? 

21 A It's nonnegotiable. 

22 Q Nonnegotiable? 

23 A Nonnegotiable. 

24 Q Is it fair to say it's a boilerplate contract? 

25 A It is. 
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1 A And so she was just letting me know it doesn't 

2 open until 10:00. And I'm saying, "Okay. I will see you 

3 there. " 

4 Q All right. Let's move on to Exhibit Number 5. 

5 A (Witness complies.) 

6 Q Exhibit Number 5 is entitled the "Last will and 

7 Testament of Elmore." 

8 Do you recognize the document in front of you? 

9 A No. 

10 Q Have you ever seen this document before? 

11 A Not that I know of. 

12 Q Have you discussed the content of the document 

13 with Mr. Ellison at all? 

14 A Yes. 

15 Q But you never actually reviewed what is marked as 

16 Exhibit 5? 

17 A No. 

18 Q Okay. And what, if anything, was your 

19 understanding of Mr. Ellison's estate plan? 

20 A Mr. Ellison's estate plan was to leave the assets 

21 that he and Louise accumulated to Patricia and Michael and 

22 Christina as well as a partial portion of the assets to go 

23 to his granddaughter, which is Christina's daughter, because 

24 they made a commitment to her. And I don't know the details 

25 of the commitment, for a portion of her college education. 
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1 Q Okay. And what, if anything, was your 

2 understanding of what Mr. Ellison intended to leave his 

3 biological daughters? 

4 A My understanding was they were to receive nothing. 

5 Q Thank you. Okay. Let's look at what has been 

6 marked as Exhibit Number 6. 

7 A (Witness complies. ) 

8 Q Do you recognize the document before you? 

9 A Yes. 

10 Q Could you tell me what it is? 

11 A Yeah. This an account again, it's an 

12 authorization from Patricia authorizing us to open an 

13 account in the name of the estate of Elmore Ellison. 

14 Q And is this the account that you referred to 

15 earlier that you had set up on behalf of the stepchildren 

16 pursuant to Mr. Ellison's direction? 

17 A This is -- when one of our clients passes away, we 

18 set up what's called an estate account, and it is run by the 

19 personal representative or executrix, whatever lawyer 

20 terminology y'all use this day and age. And Patricia is the 

21 executrix of Elmore's estate. She's the authorized person 

22 on the account. So this account is where his nonretirement 

23 account assets flowed upon his death. 

24 Q I see. Okay. Let's look at Exhibit Number 7. 

25 A (Witness complies.) 
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1 Elmore and we knew that the estate was to pass to his 

2 stepchildren -- this isn't the sort of thing that goes in 

3 and checks your accounts. It's the sort of thing that she 

4 put "Estate" in, and I'm sure because it was on her mind 

5 that we were working on the estate, and it generated a 

6 report that shows how much needed to be taken out before the 

7 end of the year. 

8 Q Okay. So is it a fair statement to say that your 

9 assistant put the estate designation in there based on your 

10 understanding that that was the beneficiary of the IRA 

11 account? 

12 A Yes. 

13 Q Okay. Thank you. Okay. And finally, I believe, 

14 let's take a look at Exhibit Number 8. 

15 A Mm-hm (answers affirmatively) . 

16 Q Does this letter look familiar to you? 

17 A No. 

18 Q Okay. 

19 A May I tell you why? 

20 Q Yes. Please do . 

21 A Anytime there is any communication between a 

22 financial adviser at Edward Jones and a law firm, the 

23 communications are immediately faxed and scanned into the 

24 computer to our legal department . 

25 Q Okay. 
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1 (Pause in proceedings.) 

2 MS. WANG: Mr. Anderson, I want to thank you 

3 so much for joining us today and taking the time to come 

4 chat with me. This concludes my questioning. And I don't 

5 know if Mr. Hawkes has any questions for you. 

6 MR. HAWKES: I do, actually. Thank you. 

7 

8 EXAMINATION 

9 BY MR. HAWKES: 

10 Q Mr. Anderson, you know that I represent the 

11 biological children of the decedent Mr. Ellison? 

14 I know that as of whenever we first got together 

15 

16 You knew that today. Okay. 

17 I knew that today. Yes, sir. 

18 All right. There are two documents that appear to 

19 me to be logs of your contacts or attempted contacts with 

20 Mr. Ellison. 

21 A Okay. 

22 Q I'm trying to identify the numbers here. Okay. 

23 Exhibit 2 has the cover page entitled "Contact 

24 Activity & Notes for Account" so-and-so, "Lawsuit: Ellison 

25 vs. Edward Jones." 
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1 records? 

2 MS. WANG: Object to the form. 

3 MR . LEMPRIERE: Memory of what? 

4 Q (By Mr. Hawkes) Memory of actually meeting 

5 Mr. Ellison to open an IRA account after his wife died. 

6 A I remember Elmore Ellison bringing me Louise 

7 Ellison's death certificate so that we could transfer assets 

8 from Louise to Elmore upon -- he was the named beneficiary 

9 on Louise's IRA account . So, yes, sir, I do have a memory 

10 of meeting with Elmore and receiving the death certificate 

11 from Elmore. 

12 Q Okay. But according to your records that would 

13 have been on or about 5/28/10, right? 

14 A Yes. 

15 Q And you would not have an independent recollection 

16 of that specific date but your record reflects that? 

17 A Sir, this is, what, over two years ago, and I 

18 honestly don't remember my days, you know, 774 days ago. 

19 I'm sorry. I don't remember what I was doing that day. 

20 Q You actually calculated those days right now? 

21 That's very impressive. 

22 A I made it up. 

23 Q Well, thank you. 

24 MR. LEMPRIERE: At a convenient time, 

25 Counsel, I would like to go off the record for a moment. 
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1 clients', I assume, IRA account ? 

2 A Yes, sir. 

3 Q Okay. And you are familiar with its contents? 

4 A It's a boilerplate contract. I certainly don't 

5 read it every time a client opens an account. 

6 Q I would expect not. But you are trained in that 

7 contract, I assume, when you start Edward Jones? They teach 

8 you about those things? 

9 A Yeah. Generally familiar with the terminology and 

10 so forth in the contract. I'm not an expert on the contract 

11 nor any other contract for that matter. 

12 Q You are not an expert on any Edward Jones 

13 contract? 

14 A Sir, I'm not an attorney. I would think only 

15 attorneys are experts on contracts. 

16 Q Okay. So you would not expect that a client for 

17 whom you are the financial adviser would expect you to know 

18 boilerplate contracts like this? 

19 MR. LEMPRIERE: I will object to the form of 

20 the question, but you can answer. 

21 THE WITNESS: I'm sorry. Would you tell me 

22 that again, please. 

23 Q (By Mr . Hawkes) I will just rephrase it. 

24 Do you believe that clients who rely on you as a 

25 financial adviser expect you to know the terms of the 
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1 Q Okay. What can you testify about remembering the 

2 next time after the meeting at which he handed you a death 

3 certificate? What can you remember about that meeting? 

4 A I don't remember any specific meetings beyond the 

5 meeting where I was handed the death certificate. 

6 Q Okay. Do you know if Mr. Ellison executed any 

7 further agreements with Edward Jones after Louise passed 

8 away? 

9 A Everything that was executed by Elmore you have in 

10 your possession. 

11 Q Again, I'm asking just about your memory. We do 

12 have records. 

13 But do you have any memory of him executing any 

14 sort of agreement with Edward Jones after Louise passed 

15 away? 

16 A No. 

17 Q Okay. You testified on direct exam today that it 

18 was your understanding that he thought that his will gave 

19 everything to his stepchildren and nothing to his bio 

20 children; is that correct? 

21 A Yes. That is correct. 

22 Q Okay. Do you have any specific memory of 

23 Mr. Ellison telling you verbally or in writing or any other 

24 way telling you that at any particular time, any specific 

25 memory of him saying, "This is what I want"? 
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1 A Yes. 

2 Q How many such occasions were there? 

3 A There was at least one occasion. It was an 

4 occasion where we had discussed what he wanted to have 

5 happen to his assets when he passed away. He believed he 

6 had it taken care of by his will. He did not want any 

7 assets to go to his children with whom he told me 

8 specifically he had no relationship. 

9 Q Did he tell you that his children had accused him 

10 of abuse and that's why he had no relationship with them? 

11 A I have no knowledge of that. 

12 Q Did he tell you anything about why he had no 

13 relationship with his bio children? 

14 A No, sir. 

15 Q Did you ask him? 

16 A No, sir. 

17 Q Did it seem odd to you that a client would not 

18 want to leave something to his biological children? 

19 A Not in the least. 

20 Q That's common, in your experience? 

21 A In my experience, people do all kinds of things. 

22 Q Okay. Is it your testimony that you and Elmore 

23 didn't have actually a conversation about why that was so? 

24 A That's correct. 

25 Q You just heard him say, "I want to leave 
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1 everything to my stepkids and nothing to my kids" and you 

2 didn't question him about that; is that right? 

3 A I did not feel it was my place to question him, so 

4 I did not question him on that. 

5 Q Why did that topic come up in your conversation? 

6 A The topic came up because he wanted to make sure 

7 that I understood what his wishes were for his assets, both 

8 in the nonretirement account and in the retirement account, 

9 he wanted those assets to go to his stepchildren with whom 

10 he did have a relationship with. 

11 Q What was the reason for the meeting at which he 

12 said that? 

13 A What was the purpose of the meeting? 

14 Q Correct. 

15 A I don't recall. 

16 Q Do you recall where the meeting was? 

17 A Yes. 

18 Q Where? 

19 A At his home in Bonney Lake. 

20 Q Do you recall whether it was before or after 

21 Louise died? 

22 A It would have been after Louise died. 

23 Q Would it have been before he opened the advisory 

24 IRA account? 

25 A I don't recall. 
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1 me than the assets they have. They're human beings. They 

2 become friends. They become more than, you know, dollars 

3 and cents, and Elmore was a lot more than dollars and cents, 

4 and I valued that relationship. 

5 Q Again, I agree with you. That's the way my life 

6 is too. 

7 My question, though, is, at any of the meetings 

8 following Louise's death, did you have any discussion with 

9 Elmore about his beneficiary designation, his will, or his 

10 estate plan? 

11 A Yes. 

12 Q Specific memory? 

13 A Specific memory. Yes. 

14 Q Okay. Tell us what is the earliest specific 

15 memory you have about such a conversation after Louise died? 

16 A After Louise died and the death certificate was 

17 delivered by Elmore in person to my office, he talked about 

18 wanting to make sure that his stepchildren inherit the 

19 assets that he and Louise had. 

20 In subsequent conversation with Elmore, I have 

21 described the last meeting I had with Elmore, which was a 

22 few days before he passed away, the day that I met the three 

23 stepchildren and got their infbrmation. In a prior 

24 conversation that I had with Elmore -- this was after he 

25 became sick but before he was basically on his death bed 
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1 we talked about the assets that he had in his IRA at that 

2 point, and he believed that he had the stepchildren covered 

3 by that will. 

4 And I think that will may be in these documents 

5 here. I don't know. I don't remember what all is in here. 

6 Y'all have had me flipping back and forth too much. But, 

7 yes, I do remember specifically having that conversation. 

8 Q Okay. Do you remember specifically what he said 

9 that led you to that belief? 

10 A Well, he said I need to meet with his three 

11 stepchildren and get their information, which is what led to 

12 my having a meeting with Patricia, Michael, and Christina 

13 And Christina's daughter was also at that meeting to get 

14 the information so that we could open the account so that we 

15 could transfer the assets when he died. 

16 I mean, the guy knew he was going to die. Just 

17 like the rest of us, we just don't know when. He knew when 

18 was probably closer for him than the rest of us. 

19 Q Did he give you, or do you know of the existence 

20 of any writings that say that? 

21 A That say what? 

22 Q That say that he wanted the Edward Jones accounts 

23 to go to his stepchildren? 

24 A I'm not aware of anything in writing other than 

25 the will that he -- that he had done in order to make that 
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1 happen. And he believed he had that covered. I asked him 

2 specifically about it, and he said -- and he said, "Don't 

3 worry about it. It's covered by the will . " 

4 Q What did you ask him specifically? You said that 

5 you asked him specifically about it. What did you ask him 

6 specifically? 

7 A Beneficiary designations. 

8 Q What did you say to him when you asked him about 

9 it? 

10 A Just that we need to -- that he -- I asked him 

11 about making sure that he had things set up so that the 

12 assets flowed the way he wanted them to flow. 

13 Q Those are very close to the words you asked him? 

14 I'm just saying, I know you can't remember the exact words, 

15 but I want as close as you can. 

16 A I can't remember exactly. I mean, if nothing is 

17 clear from the questions these lawyers have asked me today, 

18 Elmore wanted the assets that he and Louise had to go to his 

19 stepchildren. 

20 Q That's your belief? 

21 A It's not my belief. It's the truth. I heard 

22 Elmore say that. It's not a negotiable thing. It's not. 

23 This is what he asked for. It's what he wanted. 

24 Q Okay. And my question is, what did he say 

25 specifically, and when did he say that? 
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1 A Again, sir, I met -- I talked to Elmore after he 

2 found out he had stage IV cancer. Before he was on his 

3 deathbed, he asked me to meet with his stepchildren to get 

4 their information so that they would have accounts to 

5 receive the assets when he died, and asked me to open 

6 inherited or decedent IRA accounts, which we did. 

7 On that same day that I got the information from 

8 the stepchildren, because Elmore asked me to get that 

9 information from them and have a meeting with them and let 

10 them know what was going to happen, I went and saw Elmore, 

11 and he was on his deathbed at that time. 

12 Q And is that at that time or the last time, or --

13 A The last time I saw him. And I think it was only 

14 a few days, maybe a week before he did die. 

15 Q And at that meeting he was not competent or what? 

16 A I'm not a doctor, sir. 

17 Q In your opinion, was he competent to make 

18 decisions like that? 

19 A what I think is that he was competent when he 

20 asked me to get the information, which is probably a week or 

21 ten days prior to me actually getting the information. But 

22 his health deteriorated very rapidly. I don't know how else 

23 to answer your question, sir. 

24 Q I believe part of your statement was that he asked 

25 you specifically about opening an IRA account with Edward 

Moburg, Seaton & Watkins 206-622-3110 
2033 Sixth Ave., Ste. 826 

Electronicallv sioned bv Johanna Rau 1501.321.786.24001 

Court Reporters 
Seattle, WA 98121 

\<zy 
1 nRQ'7.ft'2:1 _ ... n77 _AI!A a.... 0,:.,0 1:.t:..,..oC"_6._n . 



The Estate of Elmore E. Ellison 8/31/2012 William Anderson 

Page 91 

1 Jones for each of the three stepkids. 

2 A He wanted -- I only had met Patricia at this 

3 point. 

4 Q Right. 

5 A He asked me to have a meeting with the family to 

6 open accounts so that when he died those accounts would be 

7 up and running. The reason it was important for me to meet 

8 with them all together is they are scattered out. Patricia 

9 was living in Oregon at the time. It's not like I could, 

10 you know, say, "Come swing by here and sign these 

11 documents." 

12 Q Okay. 

13 A I mean, there was a reason I needed to see them 

14 all together. 

15 Q Now, the reason I'm probing is it seems unusual to 

16 me that a client nearing death would suggest that his 

17 children should open an IRA account with you rather than 

18 some more general statement about what he wants to happen. 

19 But I think you testified that he brought up that he wanted 

20 you to meet them so you would get information to open 

21 accounts for them with Edward Jones. 

22 Is that your testimony? 

23 A I believe I have been very specific about saying 

24 that in my prior conversations with Elmore, after Louise's 

25 death, that he made it extremely clear to me that the assets 
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1 were to go to his stepchildren. I believe I have said that 

2 at least a half dozen times since we have been sitting here. 

3 I also believe that Elmore had instructed them, asked them, 

4 encouraged them to maintain their relationship with me and 

5 with Edward Jones. 

6 Q Okay. And why do you believe that? 

7 A Because Patricia told me that. 

8 Q Okay. Anybody else? 
I 

9 A Well, Elmore wanted that to happen, but I 

10 didn't .. . 

11 Q The reason I keep asking why is I want factual 

12 stuff rather than conclusions. So I have just heard you say 

13 for the first time Patricia is the one that told you that, 

14 not Elmore. 

15 A That's not what I said, sir. 

16 Q Okay. Maybe I misunderstood. Why don't you say 

17 it again in your own language. 

18 A Elmore told me that he was going to encourage the 

19 three children, three stepchildren, to stay with me and to 

20 stay with Edward Jones . 

21 Q Okay. And is it your testimony that he brought 

22 that up or that you asked him that question? 

23 A He brought that up to me. 

24 Q Okay. And do you recall specifically that 

25 meeting? That is, did you have a specific --

Moburg, Seaton & Watkins 206-622-3110 
2033 Sixth Ave., Ste. 826 

Court Reporters 
Seattle, WA 98121 ~ 

t~~ 
I=lo,..trnni,..~lIv cinncui hv_'nhAnnA RAil '~n1 .. ~?1_7R" .. ".4nn\ 



The Estate of Elmore E. Ellison 8/31/2012 William Anderson 

Page 95 

1 indicate that to you, correct? 

2 A Correct. 

3 Q Okay. And the first one after the death 

4 certificate meeting at which he spoke to you about that, was 

5 that when he was getting sick, or was that shortly after the 

6 death certificate meeting? Roughly, when was that first 

7 meeting that he spoke to you about that after the death 

8 certificate meeting? 

9 MS. WANG: Objection; form. 

10 THE WITNESS: I don't recall. 

11 Q (By Mr. Hawkes) Okay. What do you recall about 

12 any meeting after the death certificate meeting at which he 

13 spoke to you about where he wanted his assets to go when he 

14 passed away? 

15 A As I have testified earlier, Elmore came to my 

16 office on at least a couple of occasions to deliver checks. 

17 During one of those periods it was brought up. Elmore 

18 expressed to me that he wanted the assets to pass to his 

19 stepchildren. 

20 Does that answer your question? 

21 Q Well, is that all you remember about that meeting, 

22 that he said, "I want my assets to go to my stepchildren 

23 when I die? 

24 MS. WANG: Objection; form. 

25 THE WITNESS: Elmore made it clear to me over 
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1 Mr . Ellison that the typical way for his IRA account, the 

2 typical way to pass through inheritors would be through a 

3 beneficiary designation, correct? 

4 A Correct. 

5 Q And you were aware that he had named his wife as a 

6 beneficiary and no one else? 

7 A Correct. 

8 Q Okay. You were aware that he had agreed to the 

9 terms of Exhibit 1 as his custodial agreement with Edward 

10 Jones, correct? 

11 A I agree that he was given that information. 

12 Q Okay. Are you aware that this Exhibit 1, this 

13 custodial agreement, are you now aware that this custodial 

14 agreement identifies the biological children as the 

15 inheritors of an IRA if there is no beneficiary designation 

16 in writing? 

17 A I am agreeing that's what the contract says. 

18 Q Were you aware of that at the time that you had 

19 this financial-adviser relationship with Mr. Ellison? 

20 A No. 

21 Q Did you become aware of that fact in relation to 

22 this litigation? 

23 A Yes. 

24 MR. HAWKES: I have no other questions. 

25 Thanks. 
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1 DEC L A RAT ION 

2 

3 

4 I declare under penalty of perjury that I 

5 have read my within deposition, and the same is true and 

6 accurate, save and except for the changes and/or 

7 corrections, if any, as indicated by me On the Correction 

8 Sheet. 

9 

10 Dated this day of ____________ , 2012, 

11 at (city/state) . ------------------------------------

12 

13 

14 

15 

16 WILLIAM VAUGHN ANDERSON 

17 

18 

19 

20 

21 

22 

23 

24 JOHANNA RAU, CCR 

25 Court Reporter 
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HONORABLE HOLLIS R. HILL 
Noted: November 16,2012 at 10 a.m. 

With oral argument 

TN THE SUPERlOR COURT OF W ASHTNGTON 
FOR KING COUNTY 

The Estate of 

ELMORE E. ELLISON, 

Deceased. 

Case No,: 11-4-03139-7 KNT 

ESTATE'S MOTION FOR 
SUMMARY JUDGMENT 

I. INTRODUCTION 

The decedent, Elmore E. Ellison, intended his step-children to inherit his entire estate, 

including his Edward Jones account. He signed a will that clearly indicated his intent that all of 

his assets go to his three step-children. He told his Edward Jones broker that he wanted his 

Edward Jones account to go to his step-children and that he specifically did not want it to go to 

his biological children with whom he had no relationship. In fact, Mr. Ellison's will specifically 

disinherited his biological children, by name. When Mr. Ellison died, the boilerplate Edward 

Jones Custodial Agreement provided that in the absence of a beneficiary designation (his wife 

Louise had been the named beneficiary, but she predeceased him by approximately one year), his 

"descendants" were to receive his assets so his biological daughters have since petitioned the 

Court to allow them to have the proceeds. 

But Mr. Ellison "substantially complied" with changing his beneficiary designations from 

his wife of thirty years (the mother of his step-children) to his step-children when he told his 

broker this is what he wished to do. Mr. Ellison instructed his broker set up three "inherited" 
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IRA accounts, one for each of his step-children, so that his assets would flow seamlessly to them 

2 at his death. The Edward Jones internal documentation showed the beneficiary as Mr. Ellison's 

3 "Estate". Therefore, his estranged biological daughters are not entitled to the proceeds of his 

4 Edward Jones account. 

5 In the alternative, the Estate argues that Mr. Ellison had a "super will" that permitted him 

6 to transfer all of his non-probate assets, specifically including his "investment" account, pursuant 

7 to his Last Will and Testament ("Will"). 

8 The facts are not in dispute. 

9 Thus, the Estate of Elmore Ellison ("Estate") respectfully requests the Court enter 

10 summary judgment in favor of the Estate and order all proceeds ofthe Edward Jones account be 

11 paid to the benefici~ies named in Mr. Ellison's Will. 

12 II. UNDISPUTED FACTS 

13 On August 31, 2012, Elmore Ellison's broker at Edward Jones was deposed. Declaration 

14 of Theresa Wang, Exhibit A. He testified, in pertinent part by page and line, as follows: 

15 EXAMINATION BY THERESA WANG [Counsel for the Estate] 

16 15:6-13 

17 

18 

19 

2017:11-17 

21 

22 

23 

24 19:12-21 

25 

26 

Q What is the procedure for filling out the application fonn? 
A That's filled out with the client. 
Q So the Edward Jones agent -- a company is supplying it and filling it out? 
A No. The client gives us the information that they want as their 

beneficiary designations. I actually put it on the form. 

Q Okay. What, if anything, did Mr. Ellison tell you about Patricia Hannon, 
Christine Baklund, and Michael Golden? 

A Those were his stepchildren, Louise's children. And he explained to me 
how good those children had been to him and that his assets were supposed 
to transfer to those children. Also a grandchild. 

Q 

A 

And what, if anything, can you tell me about why those accounts did not list 
Patricia, Christina, and Michael as the beneficiaries? 
Well, Mrs. Ellison was named as the beneficiary on the account at the time 
the account was opened. And Mr. Ellison believed that he had taken care 
of the asset transfer tbat would occur at bis death so that in his will 
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those assets were to &0 to Michaell Christinal and Patricia. He believed 
he had that taken care of in the will that he drafted. 

20:8-13 Q Could you explain to me, based on your expertise -- no, just your 
employment and your experience, did Mr. Ellison take all reasonable steps 
to ensure that his stepchildren would inherent the IRA account? 

A I believe he thought he took care of everything via the will. 

20:23-21 :16 Q Okay. And what, if anything, did Mr. Ellison tell you about his biological 
daughters? 

A That he had no relationship with them. And I think it had been 20 years or 
more since he had heard or had any communication with them, that his 
relationships were with Michael, Christina, and Patricia .... Just in 
conversations. it was very clear that he wanted the assets that he and Louise 
had accumulated together, had together, were held injoint accounts, they 
were each other's beneficiaries on their IRAs. And his assumption was that 
if Louise was deceased, that the assets would then transfer via his will to his 
three stepchildren. 

25:19-25 Q Is it common for clients to negotiate terms of this contract? 
A It's nonnegotiable. 
Q Nonnegotiahle? 
A Nonnegotiable. 
Q I! it fair to sal: it's a boile!]2late contract? 
A It is. 

37:18-38:4 Q Okay. And what, if anything, was your understanding of Mr. Ellison's estate 
plan? 

A Mr. Ellison's estate plan was to leave the assets that he and Louise 
accumulated to Patricia and Michael and Christina as well as a partial 
portion of the assets to go to his granddaughter, which is Christina's 
daughter, because they made a commitment to her. And I don't know the 
details of the commitment, for a portion of her college education. 

Q Okay. And what, if anything, was your understanding of what Mr. Ellison 
intended to leave his biological daughters? 

A My understanding was they were to receive nothing. 

40:.6-11 Q Baklund. To the best of your knowledge, as Mr. Ellison's':financial adviser 
for over two years, was Mr. Ellison aware of boilerplate Janguage in what 
we previously referred to as Exhibit I? 
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40:20-41:12 

44:8-9 

56:6-11 

60:3-5 

70:17-71:8 

A 

Q 

A 
Q 
A 

I would suggest that very few, if any, clients read those documents 
thoroughly. 

[Referencing Exhibit 7] So on the third line. under "Oldest Beneficiary 
Name" this form lists "Estate." 
Mm-hm (answers affirmatively). 
Can you tell me how that came about? 
This is a form that would have been generated by my assistant. And 
because we were working on the estate of Elmore and we knew that the 
estate was to pass to his stepchildren -- this isn't the sort of thing that goes 
in and checks your accounts. It's the sort of thing that she put "Estate" in, 
and I'm sure because it was on her mind that we were working on the estate, 
and it generated a report that shows how much needed to be taken out before 
the end of the year. 

Q Okay. So is it a fair statement to say that your assistant put the estate 
designation in there based on your understanding that that was the 
beneficiary of the IRA account? 

A Yes. 

EXAMINA nON BY MR. HAWKES [Counsel for Petitioners]: 

A 

Q 

A 

Q 

A 
Q 

A 
Q 
A 

I remember Elmore Ellison bringing me Louise Ellison's death certificate so 
that we could transfer assets from Louise to Elmore upon -- he was the 
named beneficiary on Louise's IRA account. So, yes, sir, I do have a 
memory of meeting with Elmore and receiving the death certificate from 
Elmore. 

Okay. And you are familiar with its contents [of the Edward jones custodial 
agreement]? 
It's a boilerplate contract. I certainly don't read it every time a client 
opens an account. 

Okay. You testified on direct exam today that it was your understanding 
that he thought that his will gave everything to his stepchildren and nothing 
to his bio children; is that correct? 
Yes. That is correct. 
Okay. Do you have any specific memory of Mr. Ellison telling you verbally 
or in writing or any other way telling you that at any particular time, any 
specific memory of him saying, "This is what I want"? 
Yes. 
How many such occasions were there? 
There was at least one occasion. It was an occasion where we had discussed 
what he wanted to have happen to his assets when he passed away. He 
believed he had it taken care of by his will. He did Dot want any assets to 
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go to his children with whom he told me specifically he had no 
relationship. 

Why did that topic come up in your conversation? 
The topic came up because he wanted to make sure that I understood 
what his wishes were for his assets, both in the nonretirement account 
and in the retirement account, he wanted those assets to go to his 
stepchildren with whom he did have a relationship with. 

Okay. Tell us what is the earliest specific memory you have about such a 
conversation after Louise died? 
After Louise died and the death certificate was delivered by Elmore in 
person to my office, he talked about wanting to make sure that his 
stepchildren inherit the assets that he and Louise had. In subsequent 
conversation with Elmore, I have described the last meeting I had with 
Elmore, which was a few days before he passed away, the day that I met the 
three stepchildren and got their infonnation. In a prior conversation that I 
had with Elmore -- this was after he became sick but before he was basically 
on his death bed -- we talked about the assets that he had in his IRA at that 
point, and he believed that he had the stepchildren covered by that will. 
And I think that will may be in these documents here. I don't know. I don't 
remember what all is in here. Y'all have had me flipping back and forth too 
much. But, yes, I do remember specifically having that conversation. 
Okay. Do you remember specifically what he said that led you to that 
belief? 
Well. he said I need to meet with his three stepchildren and get their 
information. which is what led to my having a meeting with Patricia. 
Michael. and Christina -- And Christina's daughter was also at that 
meeting - to get the information so that we could open the account so 
that we could transfer the assets when be died. 

I can't remember exactly. I mean, if nothing is clear from the questions 
these lawyers have asked me today, Elmore wanted the assets that he and 
Louise had to go to his stepchildren. 
That's your belief? 
It's Dot my belief. It's the truth. I heard Elmore say that. It's not a 
negotiable thing. It's not. This is what he asked for. It's what he 
wanted. 
Okay. And my question is, what did he say specifically, and when did he 
say that? 
Again, sir, I met -- I talked to Elmore after he found out he had Stage IV 
cancer. Before he was on his deathbed, he asked me to meet with his 
stepchildren to get their information so that they would have accounts 
to receive the assets wheD he died. aDd asked me to open inherited or 
decedent IRA accounts. which we did. On that same day that I got the 
information from the stepchildren. because Elmore asked me to get that 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

91:23-92:5 

95:11-19 

98:12-23 

information from them and have a meeting with them and let them know 
what was going to happen, I went and saw Elmore, and he was on his 
deathbed at that time. 

A I believe I have been very specific about saying that in my prior 
conversations with Elmore, after Louise's death, that he made it extremely 
clear to me that the assets were to go to his stepchildren. I believe I 
have said that at least a half dozen times since we have been sitting here. 
I also believe that Elmore had instructed them, asked them. encouraged 
them to maintain their relationship with me and with Edward Jones. 

Q (By Mr. Hawkes) Okay. What do you recall about any meeting after the 
death certificate meeting at which he spoke to you about where he wanted 
his assets to go when he passed away? 

A As I have testified earlier, Elmore came to my office on at least a couple of 
occasions to deliver checks. During one of those periods it was brought up. 
Elmore expressed to me that he wanted the assets to pass to his 
stepchildren. 

Q Okay. Are you aware that this Exhibit 1, this custodial agreement, are you 
now aware that this custodial agreement identifies the biological children as 
the inheritors of an IRA if there is no beneficiary designation in writing? 

A I am agreeing that's what the contract says. 
Q Were you aware of that at the time that you had this fmancial-adviser 

relationship with Mr. Ellison? 
A No. 
Q Did you become aware of that fact in relation to this litigation? 
A Yes. 

19 The relevant portions of Mr. Anderson's deposition and "Exhibit 7" to his declaration are 

20 collectively attached to the Declaration of Theresa Wang ("Wang Decl.") as Exhibit A. The 

21 selections above have been highlighted in the transcript for the convenience of the Court. 

22 Elmore Ellison did have a Last Will and Testament, dated April 19, 2011 ("Will"), which 

23 specifically disinherited his two biological children, Petitioners herein. Wang Decl., Exhibit B. 

24 His will specifically bequeaths his entire estate to his step-children: Patricia Hannon, Michael 

25 Golden, and Christine Backlund. Id. Specifically, his will provides as follows: 

26 
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After payment of all just, lawful and proper charges against my estate during the 
usual course of the probate thereof, I hereby give, devise and bequeath, all the 
rest, residue and remainder of my estate for distribution, whatsoever be its 
nature and wheresoever found, in equal shares, share and share alike, unto 
my stepdaughters, CHRISTINE SUE BAKLUND, PATRICIA MARIE 
HARMON, and my stepson MICHAEL DEAN GOLDEN, all to be their sole 
and separate estates per stirpes, provided Forty Thousand Dollars ($40,000.00) 
PLUS the balance of the existing care loan on behalf of CHRISTINE SUE 
BAKLUND with Boeing Credit Union shall be deducted from the distributive 
share of CHRISTINE SUE BAKLUND and distributed equally between the 
beneficiaries of the LAST WILL AND TEST AMENT 

Wang Decl., Ex. B, Will, at 1-2 (emphasis added). In the very next paragraph, the Will provides: 

"I have specifically and intentionally excluded my own children and their lineal 

descendants as beneficiaries of my estate." Id. at 2 (emphasis added). The Will's 

"Identification of Family" provision identifies Mr. Ellison's biological daughters by name and 

describes them as "children born to or adopted by me as a result of a former marriage." Id. at 1. 

The Will also identifies Mr. Ellison's stepchildren by name and designates them as the only 

beneficiaries of the Estate. Id. at 1-2. Mr. Ellison's Will also includes the following clause, in 

bold and all caps: 

IN THE EVENT I HAVE ADDED ONE OR MORE NAMES TO 

ANY BANK ACCOUNTS, INVESTMENTS, OR OTHER ASSETS, I 

HA VE DONE SO FOR CONVENIENCE PURPOSES ONLY WITH 

THE EXPRESS UNDERSTANDING THAT ALL OF MY ASSETS 

SHALL BE DISTRIBUTED PURSUANT TO THE TERMS AND 

CONDITIONS OF THIS LAST WILL AND TESTAMENT. 

Wang Decl., Exhibit B. 

Page 4 of Edward Jones' Custodial Agreement contains a default boilerplate provision, 

entitled, "Absence of Designation of Beneficiaries," which provides that ifno beneficiary 

survives the depositor, the beneficiaries of the account shall be deemed to be designated in the 

following order: "Depositor's surviving spouse; or ifnone, then Depositor's descendants, per 
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stirpes, or if none, then Depositor's estate." Wang Decl., Exhibit C (Custodial Agreement). The 

2 word "Descendant" is defmed earlier in the document as a child or grandchild "but not a foster 

3 child or stepchild." Id. at page 3. Based on the inclusion of this standard fonn provision in the 

4 Custodial Agreement, Petitioners argue that they are entitled to receive the proceeds of Mr. 

5 Ellison ' s IRA. Their argument ignores that a more specific Edward Jones document identifies 

6 the "beneficiary" of the account as the "Estate." Wang Decl., Ex. A at 40:20-41: 12, and "Exhibit 

7 7" attached thereto. 

8 All of the facts stated above are undisputed. 

9 III. EVIDENCE RELIED UPON 

10 This Motion for Summary Judgment relies upon Exhibit A-C attached to the Declaration 

11 of Theresa Wang. 

12 IV. ISSUE PRESENTED 

13 1. Whether the Court should give effect to Elmore Ellison's intent and fmd that his 

14 step-children should inherit his Edward Jones account; 

15 or 

16 2. Whether Elmore Ellison "substantially complied" with changing his beneficiary 

17 designations where it is undisputed he told his broker that he wanted his step-children to inherit 

18 his Edward Jones account, the Edward Jones internal documents indicated the "Estate" was the 

19 beneficiary, and his broker set up three "inherited" accounts for the funds to seamlessly transfer 

20 to the three step-children; or 

21 In the alternative, 

22 3. Whether Elmore Ellison's Last Will and Testament contains a "super will" 

23 provision which require his investment account to pass pursuant to his Will, which gives "all of 

24 his assets" to his three step-children. 

25 

26 
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1 v. AUTHORITY 

2 A. 

3 

The Paramount Duty of Courts In Probate Matters is to Give Effect to the 
Decedent's Intent 

The intent of the testator is the controlling factor in all estate matters. It is the Court's 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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20 
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26 

paramount duty to ascertain, if possible, from the terms of the will or estate plan, the true intent 

of the testator and give it effect, if legally permissible. Inre Lidston 's Estate, 32 Wn.2d 408, 

414-16,202 P.2d 259 (1949). Matter of Estate of Berg au, 103 Wn.2d 431,435,693 P.2d 703 

(1985) ("When called upon to construe a will, the paramount duty of the court is to give effect to 

the testator's intent.") (citing In re Estate of Riemcke, 80 Wn.2d 722, 728, 497 P.2d 1319 

(1972)). 

As the Will here provides (and as Mr. Ellison clearly expressed to his broker at Edward 

Jones), Elmore Ellison's intent was for his three stepchildren to inherit his entire Estate in three 

equal share (less the $40,000 advance to Ms. Backlund for her daughter). As part of this estate 

plan, Mr. Ellison intended for his stepchildren to receive the proceeds of his IRA at Edward 

Jones. He told his broker on multiple occasions and in no uncertain terms that he wanted his 

step-children to inherit his Edward Jones account. He directed his broker to set up three new 

"inherited or decedent IRA" accounts for each of his three step-children so they could seamlessly 

inherit his investment account. As his broker testified, it was Edward Jones's responsibility to 

enter the information provided by Mr. Ellison on the beneficiary designation form. Wang Decl., 

Ex. A at 15:6-13. Edward Jones' internal documentation indicated the "Estate" was the 

beneficiary of Mr. Ellison's account. Wang Decl., Ex. A (final page, "Exhibit 7" to Anderson 

Deposition). 

Mr. Ellison clearly intended to disinherit his biological daughters and their descendants 

as provided in the Will. These facts are uncontroverted. 

Where the Court's paramount duty in estate matters is to give effect to the decedent's 

intent, a boilerplate provision in the Edward Jones Custodial Agreement should not operate to 

frustrate Mr. Ellison's estate plan and give his assets to the very two and only two individuals 
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that he specifically disinherited in his Will. Allowing Mr. Ellison's disinherited biological 

2 daughters to receive his Estate funds would be diametrically opposed to his intent for them to 

3 receive nothing from his estate. Accordingly, because Mr. Ellison intended for his stepchildren 

4 to receive the proceeds of his Edward Jones account, this Court should order that the Edward 

5 Jones proceeds be distributed to his three step-children. 

6 B. Courts May Enforce Attempted Changes in Beneficiaries 

7 Washington permits courts to enforce attempted changes in beneficiaries of non-probate 

8 assets. Estate of Freeberg, 130 Wn. App. 202, 205, 122 P.3d 741 (2005); Rice v. Life Ins. Co., 

9 25 Wn. App. 479, 482, 609 P.2d 1387, review denied, 93 Wn.2d 1027 (1980); Allen v. 

10 Abrahamson, 12 Wn. App. 103, 105, 529 P.2d 469 (1974) (and cases cited therein). The general 

II rule as to attempted changes of beneficiaries is that courts of equity will give effect to the 

12 intention of the decedent when the decedent has substantially complied with the provisions of the 

13 policy regarding that change. Estate of Freeberg, 130 Wn. App. at 205; Allen, 12 Wn. App. at 

14 105. Substantial compliance requires that the decedent has manifested an intent to change 

15 beneficiaries and done "everything reasonably possible to make that change." Estate of 

16 Freeberg, 130 Wn. App. at 205; Allen, 12 Wn. App. at 105 ("Substantial compliance with the 

17 terms of the policy means that the insured has not only manifested an intent to change 

18 beneficiaries, but has done everything which was reasonably possible to make that change. "). 

19 It is undisputed that Mr. Ellison intended for his stepchildren to be the beneficiaries of the 

20 funds in his Edward Jones IRA. This is demonstrated in his Will, and was recounted multiple 

21 times by William Anderson, his broker, at his deposition. Wang Decl., Exhibit A as highlighted. 

22 Mr. Ellison told his broker in no uncertain terms that he wanted his step-children to inherit his 

23 Edward Jones account. Id Mr. Ellison also directed his broker to establish individual 

24 "inherited" accounts with each of his stepchildren so they could seamlessly receive their shares 

25 of Mr. Ellison's IRA directly from Edward Jones at the time of Mr. Ellison's death. Id Mr. 

26 Ellison believed his Will was sufficient to effect this change; in fact, it was Edward Jones's 
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responsibility to enter the information provided by Mr. Ellison on the appropriate forms, not Mr. 

2 Ellison. ld. Mr. Ellison and his broker were so convinced he had taken all the steps necessary to 

3 transfer his IRA account to his step-children that Edward Jones' internal office memorandum 

4 names the "Estate" as the beneficiary of the account on its internal forms. These facts are 

5 precisely the facts that require a Court to enforce a decedent's attempt to designate his 

6 stepchildren as beneficiaries. 

7 In Estate of Freeberg, Ms. Freeberg testified that the couple had instructed their Edward 

8 Jones agent to change the beneficiaries by removing their respective children in favor of each 

9 other. ld. at 204. She also remembered signing some type of paperwork . . Id. An employee at 

10 Edward Jones corroborated this testimony and testified herself that she was present when the 

11 Freebergs came to change their beneficiaries, and that Mr. Freeburg directed the office to change 

12 his beneficiary to Ms. Freeburg on all of his investments, including his IRA. The Edward Jones 

13 employee could not explain why the change had not been made on the IRA, and that she knew it 

14 was Mr. Freeberg's intent to have his wife as the beneficiary of his IRA. Id. at 204-05. Noting 

15 the Edward Jones agent could not explain why the intended change was not made on the IRA 

16 account, the trial court found Mr. Freeberg had substantially complied with the requirements to 

17 change the beneficiary and enforced his intent for Ms. Freeberg to become the beneficiary of the 

18 IRA. ld. at 207. The appellate court affirmed. ld. The Freeberg case is controlling. 

19 In the present case, Mr. Anderson from Edward Jones testified: 

20 15:6-13 

21 

Q What is the procedure for filling out the application form? 
A That's filled out with the client. 
Q So the Edward Jones agent -- a company is supplying it and filling it out? 
A No. The client gives us the information that they want as their 

22 

23 

24 

beneficiary designations. I actually put it on the form. 

40:20-41 :12 Q 

A 

[Referencing Exhibit 7] So on the third line, under "Oldest Beneficiary 
Name" this form lists "Estate." 
Mm-hm (answers affirmatively). 

25 Q Can you tell me how that came about? 
This is a form that would have been generated by my assistant. And 
because we were working on the estate of Elmore and we knew that the 
estate was to pass to his stepchildren -- this isn't the sort of thing that goes 26 

A 
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.) 
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6 89:16-90:11 
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91:23-92:5 

16 

in and checks your accounts. It's the sort of thing that she put "Estate" in, 
and I'm sure because it was on her mind that we were working on the estate, 
and it generated a report that shows how much needed to be taken out before 
the end of the year. 

Q Okay. So is it a fair statement to say that your assistant put the estate 
designation in there based on your understanding that that was the 
beneficiary of the IRA account? 

A Yes. 

A I can't remember exactly. I mean, if nothing is clear from the questions 
these lawyers have asked me today, Elmore wanted the assets that he and 
Louise had to go to his stepchildren. 
Q That's your belief? 
A It's not my belief. It's the truth. I heard Elmore say that. It's not a 
negotiable thing. It's not. This is what he asked for. It's what he wanted. 
Q Okay. And my question is, what did he say specifically, and when did he 
say that? 
A Again, sir, I met -- I talked to Elmore after he found out he had Stage IV 
cancer. Before he was on his deathbed, he asked me to meet with his 
stepchildren to get their information so that they would have accounts to 
receive the assets when he died. and asked me to open inherited or decedent 
IRA accounts, which we did. On that same day that I got the information 
from the stepchildren. because Elmore asked me to get that information from 
them and have a meeting with them and let them know what was going to 
happen. I went and saw Elmore, and he was on his deathbed at that time. 

A I believe I have been very specific about saying that in my prior 
conversations with Elmore, after Louise's death, that he made it extremely clear 
to me that the assets were to go to his stepchildren. I believe I have said that 

17 at least a half dozen times since we have been sitting here. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

As described above and elsewhere in his deposition, Mr. Anderson made it abundantly 

clear that Mr. Ellison wanted his step-children to inherit his account. As with the decedent in 

Estate of Freeberg, Mr. Ellison conveyed his intent to his broker at Edward Jones. Unlike the 

Freeberg case, Mr. Ellison even went an extra step and had his broker set up "inherited or 

decedent IRA accounts" for each of the three step-children. ld Mr. Ellison's broker and 

Edward Jones all reasonably believed that Mr. Ellison had taken aB necessary action to pass his 

IRA account to his step-children, as reflected by Edward Jones's internal documents indicating 

the "Estate" as the account beneficiary. Wang Decl., Ex. A. Mr. Ellison "substantially 

complied" with changing his beneficiary designation from his deceased wife to his step-children; 
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1 he did "everything reasonably possible to make that change." Estate of Freeberg, 130 Wn. App. 

2 at 205. 

3 Likewise, in Sun Life Assurance Company v. Sutter, 1 Wn.2d 285, 287-89, 95 P.2d 1014 

4 (1939), the insured died without having returned a fonn that was sent to him by the insurance 

5 company with the requirement that he sign and return the form to effect a change in beneficiary. 

6 Because he had previously sent an unsigned form to the insurance company that made his intent 

7 clear, our Supreme Court held that this constituted substantial compliance, sufficient to effect the 

8 intended change. 

9 The test in all the substantial compliance cases is whether the intent was clear and the 

10 decedent did what was reasonably possible to make the change. In the present case, Mr. Ellison 

11 told his broker in no uncertain terms who he wanted his beneficiaries to be, and instructed his 

12 broker to set up three new "inherited or decedent IRA accounts" for his three step-children. It is 

13 undisputed that Mr. Ellison wanted his stepchildren were to inherit his Edward Jones account. 

14 He did "everything reasonably possible" to make sure the assets would go to his step-children. 

15 The boilerplate language, which provision the broker admitted he did not even know was there I , 

16 should not serve to completely frustrate Elmore Ellison's estate plan and specifically his plan as 

17 conveyed to his broker about who the beneficiaries on his Edward Jones account should be. 

18 Moreover, the Edward Jones boilerplate language should not serve to supersede the Edward 

19 Jones document indicating the "Estate" is the beneficiary. 

20 C. Elmore Ellison Also Had a "Super Will" Provision in his Will 

21 In Washington, a decedent may change the beneficiary on a nonprobate asset through 

22 their will. RCW 11. 11.020. The statute provides, in pertinent part: 

23 (3) A disposition in a will of the owner's interest in "all nonprobate 
assets" or of all of a category of nonprobate asset under RCW 

24 11.11.010(7), such as "all of my payable on death bank accounts" 
or similar language, is deemed to be a disposition of all the 

25 

26 I Wang Dep., Exhibit A (98:12-23). 
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3 

4 

5 
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7 

8 

9 

10 

1 ] 

nonprobate assets the beneficiaries of which are designated before 
the date of the will. 

Mr. Ellison's Will contained a provision that instructed that all his "bank accounts, 

investment, or other assets" shall be distributed "pursuant to the terms and conditions of this last 

Will and Testament." Wang Decl., Ex. B. The Estate submits that this language is sufficient to 

include the Edward Jones investment account that Elmore Ellison (and previously Louise 

Ellison2 jointly) owned as ofMr. Ellison's date of death. 

VI. CONCLUSION 

Before the Court on this Motion are purely legal issues which can be decided without a 

trial. The facts in this case are not in dispute. The Estate respectfully requests that the Court 

find the Estate and/or the three step-children are the beneficiaries of Elmore Ellison's Edward 

Jones IRA account. There are tluee independent legal basis, any single one of which allow the 

Court to rule in the Estate and/or step-children's favor: (1) a Court's paramount duty in estate 

cases is to give effect to the testator's intent -- here it is Wldisputed Mr. Ellison wanted his three 

step-children to inherit his Edward Jones account (indeed his entire estate); (2) Mr. Ellison 

"substantially complied" with a change in his beneficiary when he informed his broker of what 

he wanted, the broker's internal files indicate the "Estate" is the beneficiary, and the broker -- at 

Mr. Ellison's instruction -- had the three step-children fill out forms and open inherited lRAs; 

and/or (3) Mr. Ellison's Will contains a "super will" provision, which under RCW 1] .1 ] .020(3) 

12 

13 

14 

15 

16 

17 

18 

19 
allowed him to dispose of his Edward Jones investment account through his Will. 

20 

21 

22 

23 

24 

25 

26 
2 Louise Ellison (the mother of Elmore's step-children to whom he left all their joint assets) predeceased Elmore by 

approximately one year. 
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1 DATED this 19th day of October, 2012. 

2 STOKES LAWRENCE, P.S. 
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Theresa v ang (WSBA #39784) 
1420 Fifth Avenue, Suite 3000 
Seattle, WA 98101-2393 
Telephone: (206) 626-6000 
Fax: (206) 464-1496 
E-mail: karolyn.hicks@stokeslaw.com 

Attorneys for Personal Representative Patricia M. 
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