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I. INTRODUCTION

Elliott Bay Marina (EBM) argues that the trial court erred in
granting the City’s motion for summary judgment. The heart of EBM’s
argument is that it is really only a County sewer customer, and not a City
customer, and should be charged a sewer rate significantly lower than that
charged any other sewage customer in the City of Seattle. The argument
implies that there are two systems of sewerage in the City: a County
system and a City system. That is not the case: there is a single
comprehensive system that is jointly owned by the City and County. As
provided by RCW 36.94.190—authorizing the City and County to
contractually divide responsibility for a single system of sewerage—the
City and the County have agreed to divide responsibility for the system
serving City customers and to charge customers a single rate for use of the
jointly-owned system based on volume. The City, which is responsible
for collecting all customer payments, recently started showing customers
the percentage of each bill that went to the City and County. However,
that demonstration does nothing to alter the shared ownership of the
comprehensive system.

Thus, the illustration of the.percentage of payments that go to the

County and City is not a reflection of two separate payments going to



separate utility providers. It reflects the costs of the City and County’s
responsibilities for the shared system. As in the past, the payment is a single
payment to the City and County based on volume for the costs of sewer
service provided by the combined City and County system.

Generally, the City is responsible for providing retail sewer service
to its many thousands of residential and commercial retail customers,
whereas the County is responsible for providing wholesale wastewater
treatment services to the City and other local government wholesale
customers using a small number of very large pipes connected directly to its
treatment plants. The City has many more miles of pipe, but those pipes
would serve no purpose without the County’s large pipes and treatment
facilities. Similarly, the County infrastructure would not be needed without
the City infrastructure. The majority of the fees collected by the City for
sewer service go to the County to address the cost of treatment.

Given the single sewer system and that the City and County have
agreed that all customers are to be charged the same rates, regardless of
where they connect, EBM’s argument fails. EBM is a City customer who
contributes to the system that is jointly owned by the City and County, and
must continue to pay the same sewer charges that other City customers do.
The County does not provide retail sewer service within the City and does

not have retail sewer service rates or customers within the City.



On appeal, EBM argues that the Covell test should be applied.
However, EBM does not challenge the entire fee charged for its use of the
City and County comprehensive sewer system. Rather, it challenges the
ratemaking decision to include both City and County sewer charges in the
volume rate charged to all City sewer customers. Accordingly, the
appropriate test is whether the fee is arbitrary and capricious, not whether
it satisfies Covell. The fee is not arbitrary and capricious as a matter of
law. Even if Covell is applied, there is no question of fact and the City is
entitled to judgment as a matter of law. EBM contributes sewage to the
comprehensive City and County system, and is charged based on its
volume contribution to the sewer, just as other customers are. In sum, the

trial court did not err in granting the City’s motion.

II. QUESTIONS ON APPEAL

1. Elliott Bay Marina asks this court to rule that it may only
be charged a portion of the rate charged to all City sewer
system customers. Because EBM challenges only a portion
of the fee, and recognizes that it is appropriate for EBM to
pay for sewer service, must EBM show that there is an
issue of fact whether the overall fee is arbitrary and
capricious in order to prevail on appeal?

2. Elliott Bay Marina uses the combined sewer services of the
City and County, even if none of its sewage goes through
City-owned pipes. The County does not operate its own
retail sewer system and, by contract with the City, can have
no retail customers within the City. Accordingly, is there
any issue of fact under Covell whether EBM (1) burdens or
uses the comprehensive sewer system; (2) the fee charged



regulates EBM or (3) there is a direct relationship between
the fee charged and the service received by EBM?

3. Having paid sewer rates for many years without complaint,

is EBM now estopped from challenging the portion of its
sewer bill that goes to the City of Seattle?

III. STATEMENT OF THE CASE
A. Sewer Service in Seattle

The City of Seattle began building and operating its sewer system in
the late 19" century and had completed over half of its current system by
1930." The City’s current wastewater system serves about 164,000

> The combined net

residential and 21,000 commercial customer accounts.
capital assets of the drainage and wastewater utility exceed $600,000,000°
and include about 960 miles of combined sewers, 450 miles of separate
sanitary sewers, 90 Combined Sewer Overflow (CSO) outfalls, 38 CSO
storage facilities, and 5.5 miles of forcemains.®  Seattle operates its
wastewater utility under the authority of RCW 35.67.020.

In 1957 the legislature enacted RCW Chapter 35.58 to authorize a

regional effort to rescue Lake Washington from increasing pollution, and

! See Decl.of Maria Coe, Ex. A p. 15. CP 549,

? See id. at Appendix C of Ex. A (2011 Audited Financial Statement, p. 41). CP 664.

3 Id atp.27. CP657.

1 See Decl. of Andrew Lee, Ex. B, pp. 7-8 (Dept. of Ecology Fact Sheet for City’s NPDES

CSO Permit), CP 450-451. Decl. of Maria Coe, Ex. B, p. 2 (2011 - 2016 Capital
- Improvement Program (CIP) for the Drainage and Wastewater Fund). CP 680.



pursuant to this authority in 1958 the voters approved the creation of the
Municipality of Metropolitan Seattle (Metro). In its comprehensive planning
documents, Metro laid out a regional system for the interception, conveyance
and treatment of sewage delivered to Metro’s system by local sewage
collection systems, including the City of Seattle’s extensive sewer system.’
On January 26, 1961, the City of Seattle and Metro entered into the
Agreement for Sewage Disposal (Basic Agreement). Under the Basic
Agreement the City agreed to deliver to Metro all of the sewage the City
collected in its local system, and Metro agreed to treat and dispose of the

City’s se\:uage.6

Under Section 9 of the Basic Agreement, Metro acquired
ownership of significant components of the City’s existing sewage system,
including numerous sewer trunk lines and other facilities, while Seattle
retained ownership of the majority of its system and the responsibility for
providing wastewater service to its residents. Under the Basic Agreement

the City pays the County for treatment services according to a formula based

on the City’s residential and commercial customers’ water consumption.

? See Metropolitan Seaitle Sewerage and Drainage Survey, 1956-1958, available for
download at
http://www.kingcounty.gov/environment/wtd/About/History/PlanningSystem/1958Plan.a
spx (last visited April 4, 2013),

8 See Decl. of William C. Foster, Ex. A, 1961 Basic Agreement. CP 248-271.



Section 2 of the Basic Agreement prohibits Metro from accepting sewage
firom anyone located within the City without the City’s written consent.”

The Basic Agreement provides that the City and County shall each
be responsible for components of a single, comprehensive system for
collecting and disposing of sewage in the City of Seattle. The County is
responsible for a subset of sewerage components referred to as the
“Metropolitan Sewerage System” and the City is responsible for
components that comprise “Local Sewerage Facilities.” Together, those
components make up the part of the comprehensive system that serves
Seattle Public Utilities (SPU) customers.

SPU customers in the City of Seattle generally discharge sewage to
a pipe or other infrastructure owned by the City and occasionally to a pipe
owned by the County. City and County sewer pipes are both part of the
comprehensive sewer system. SPU customers, EBM included, pay a
single rate to the City that covers the combined costs of the City and
County sewerage activities. The charge is based on the measured volume
of water consumed on the premises. SMC 21.28.040. The majority of the
fees collected by the City are used to pay the County for treatment

services per the terms of the Basic Agreement. All customers pay the

7 Likewise, King County Code Section 28.84.050.) also prohibits direct private
wastewater connections to county trunk lines without the City’s prior written consent.



same volume-based rate regardless of who owns the pipe that the
customer’s sewage goes into. SMC 21.28.040 and 21.28.090.B.

In 1966 Metro constructed the South Magnolia Trunk sewer to serve
as part of Metro’s sewefage system.® This is an 18-inch trunk line that carries
stormwater and sanitary sewage in an easterly direction along the shoreline
below the South Magnolia bluffs. It passes through the Port facilities near
the Magnolia Bridge and connects to the Elliot Bay Interceptor. In 1987 the
City and Metro entered into the Agreement for Joint Use of South Magnolia
Trunk Sewer (Joint Use Agreement).” Under the Joint Use Agreement the
City acquired the rights to use a portion of the South Magnolia Trunk sewer
as a component of the City’s Local Sewerage Facility (as that term is used in
the Basic Agreement). The wastewater EBM delivers to the system passes
through this portion of the South Magnolia Trunk sewer that is subject to the
Joint Use Agreement and part of the City’s collection system.

A map showing the extent of the County’s infrastructure illustrates

that the County owns only a limited number of sewer pipes: 10

¥ See Decl. of William C. Foster, Ex. B (Agreement for the Joint Use of the South
Magnolia Trunk Sewer). CP 283-286.

*1d

1 See Decl. of Joseph G. Groshong, Ex.1. CP 912,






approved various real property transactions to facilitate the development.'*
In December 1990, the City’s Department of Construction and Land Use
(DCLU) approved EBM’s water and sewer plan, which pfovided for EBM’s
sanitary sewers to be connected to the Magnolia trunk line at a location just
downstream of manhole 81A via a wet well pump station and 4-inch force
main."” Thus, in lieu of the City requiring EBM to build a new City sewer or
-very long side sewer, the City consented to EBM’s request to connect
directly to the trunk line. By connecting to the trunk line, EBM became an
SPU wastewater customer. There is no question that the City could have
refused EBM’s request and required EBM to build additional public sewer or
a very long side sewer instead. SMC 21.16.040.A.

In March of 1991, EBM’s contractor Frank Coluccio Construction
requested permission from Metro to make the connection.'* In response,

Metro advised the contractor to notify the City so that it could “have an

"2 See, e.g., Seattle City Council Resolutions 27343 and 27475 and Ordinance 114006.

'3 See Decl. of William C. Foster, Ex. C, (Water and Sewer Plan, Drawing C-5, Sheet 5 of
22). CP288.

" Decl. of William C. Foster, Ex. E (Letter from Frank Coluccio Construction Company
to Metro, dated March 25, 1991). CP 296.



operator at their local pump station controlling the flows from their system
into the Metro system.”"”

As an SPU wastewater customer, EBM has received and continues to
receive the benefits of SPU wastewater services. Prior to EBM connecting
to the system, the City’s wastewater utility reviewed EBM’s sewer plan and
facilitated EBM’s connection by controlling flows at the pump station. - As
one of SPU’s commercial customers, EBM pays commercial wastewater
rates per SMC 21.28.090, which allows EBM to install submeters to reduce
its wastewater charges by deducting the quantities of metered water that are
delivered to vessels and that do not enter the sewer system.i6 Generally,
EBM gets the same benefits of wastewater service as other SPU customers.

Under the authority of RCW 35.67.020, Seattle establishes
wastewater rates by ordinance, and like the compensation formula used by
the parties to the Basic Agreement, Seattle uses water consumption as the
basis for calculating wastewater rates for its customers. SMC 21.28.090.A

provides that commercial wastewater “charges shall be based on the metered

water delivered to the premises . . . ." SMC 21.28.040.B provides that the

'3 1d. at Ex. F (Letter from Metro to Frank Coluccio Construction Company, dated March
26, 1991). CP 298.

'Y SPU wastewater customer service representatives have worked with EBM to install
appropriate submeters and routinely visit EBM’s facilities to read their meters. EBM is now
served by an array of about a dozen submeters, each of which requires SPU wastewater
staff to make monthly readings. See Decl. of Jeff Bingaman, 93-4. CP 210.

10



wastewater volume rate is the sum of two components: the system rate and
the treatment rate. The treatment rate is “the rate required to pay the
wastewater share of ‘treatment cost’ which is the cost of wastewater
treatment, interception and disposal services and any associated costs
required to meet Drainage and Wastewater Fund financial policies.” Id.
The cost elements that are included in the system rate include more than
simply the direct costs of operating and maintaining the City’s network of
sewers that convey sewage into the generally larger County pipes. The
system rate is set to recover and meet anticipated revenue requirements
associated with all aspects of the wastewater utility, except for the revenue
required for making payments to Metro for treatment under the Basic
Agreement. Therefore, costs included in the calculation of the system rate
appropriately include: taxes, administrative costs, customer service, meter
reading, billing, investments in technology, training, inspections and
enforcement of the Side Sewer Code, SMC Chapter 21.16, debt service,
regulatory compliance (e.g., NPDES CSO Permit) and environmental and
other liabilities."”

Revenue from wastewater rates and charges is deposited into the

Drainage and Wastewater Fund (DWF). The DWF is a separate enterprise

7 Decl. of Maria Coe 9 5. CP 526.
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fund dedicated to funding the City’s drainage utility as well as its wastewater
utility.'®  As such the DWF also receives revenue from drainage rates and
cl’narges.19 The City’s wastewater and drainage systems are integrated. The
City’s system of combined sewers is a common asset of both the wastewater
system and the drainage system, because the combined sewers carry both
sanitary sewage and stormwater. Internal accounting practices allocate
expenses associated with shared assets or programs between the wastewater
and drainage systems on a percentage basis. Likewise, where an asset or
program serves the purposes of only one system, then the associated
expenses are assigned 100 percent to that system.”’

Two elements of wastewater utility expenses demonstrate the variety
of activities funded by the system rate. First, the wastewater utility has made
significant investments in its CSO program to reduce the number, frequency,
and quantities of raw sewage discharges into Elliott Bay. There are several
permitted CSOs serving the Magnolia area in the vicinity of EBM, as well as

one CSO just to the east that serves the Interbay basin, and that discharge

¥ See SMC 21.33.080 and .090 and SMC 21.28.280.

" The wastewater system generates about three times more operating revenue than the
drainage system. Decl. of Maria Coe, Ex. A, p. 24, Table 8 (Official Statement). CP
558.

* Decl. of Maria Coe Y 6. CP 526.
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into Smith Cove?' Since 2000, the DWF has invested more than
$40,000,000 on CSO retrofits and related storage facilities.”* The system rate
has funded the bulk of these projects.”® Second, the system rate funds the
expense of the administration and enforcement of the City’s Side Sewer
Code, which is intended to protect the integrity of the City’s collection
system by regulating those who wish to connect to the system or whose
activities could potential interfere with the proper functioning of the
system.”* For example, SMC 21.16.040.A generally requires that property
owners connect their side sewers to the City’s combined or sanitary sewers,
while SMC 21.16.040.B requires that service drains connections to
combined sewers must comply with the requirements of the Stormwater

Code, SMC Title 22.%

2! See Decl. of Andrew Lee, Ex. A (2010 CSO Reduction Plan Amendment, Figure 4-1
(NPDES CSO outfall Nos. 061, 062, 064 and 068)). CP 332.

2 See id. at Table 3-1. CP 325.

3 See Decl. of Maria Coe, Exhibit C, pp. 13-14 (Drainage and Wastewater Fund 2013 -
2015 Rate Study). CP 752-753.

* See Decl. of Maria Coe §5. CP 526.

* Similarly, SMC 21.16.070 requires a permit for the construction or repair of side sewers;
SMC 21.16.140 requires that SPU inspect the work performed on side sewers; SMC
21.16.260 imposes construction standards and specifications; and SMC 21.16.358 provides
for enforcement and the imposition of penalties for violations of the Side Sewer Code.



EBM produces thousands of gallons of sewage every day and is
billed under SMC Chapter 21.28.*° Notably, SMC 21.28.090.B provides
| that “Direct discharge of wastewater ... to points other than the City sewer
system shall not be cause for adjustment or reduction of the wastewater

charge or rate.”

[ B2 EBM has been paying City sewer charges since it
opened

EBM could not connect to the South Magnolia trunk line without
first obtaining the written approval of the City of Seattle. This is required

2
" In most

by the Basic Agreement, as well as the King County Code.
circumstances, the City requires property owners to connect per the Side
Sewer Code to either a City separate sanitary sewer line or a City
combined sewer. SMC 21.16.040.A. The City may require and often
does require customers to construct an extension to the City’s sewer line
before allowing a connection. In fact, the residential parcels located on

the shoreline just to the West of EBM were required to fund the

construction of the City’s sanitary sewer line before connecting their side

* See Decl. of Jeff Bingaman, Ex. A. CP 212-244.

7 See Section 2 of the Basic Agreement and Section 28.84.050.J of the King County
Code.
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sewers in 1975.® Those properties -- situated like EBM with the South
Magnolia trunk line at their doorstep -- were not allowed to connect to the
South Magnolia trunk line. The City could have required EBM to extend
the City’s sanitary sewer from the West and connect to it. Instead, the
City accommodated EBM by agreeing to allow its connection to the South
Magnolia trunk line.

At the time the City made this accommodation to EBM, EBM
understood and accepted that it would be subject to the same rates as other
customers and that it would not be allowed an adjustment or reduction to
its wastewater rates as a result of discharging to the South Magnolia trunk
line rather than to the City’s sanitary sewer. This was explicit at the time
because the Seattle Municipal Code provided as much, and EBM
repeatedly ratified that understanding by paying its wastewater charges

without protest for more than 20 years.

D. Procedural history.
EBM filed a Complaint for Declaratory Judgment and Injunctive

relief in King County Superior Court on June 6, 2012. On cross-motions

for summary judgment, King County Superior Court Judge Monica

¥ This was accomplished through the creation of Local Improvement District 6657. See
Second Declaration of William C. Foster, Exhibits A (Ordinance 104497) CP 807-815, B
(Ordinance 104739) CP 817-825, and C (Side Sewer Card 4242) CP 827-828.
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Benton granted the City’s Motion for summary judgment dismissing the
Marina’s claims. A final amended order dismissing the claims was

entered on May 30, 2013.

IV. ARGUMENT
A, Standard of Review

A trial court’s grant of summary judgment is subject to de novo
review. Green v. A.P.C., 136 Wn.2d 87, 94, 960 P.2d 912 (1998).
Summary judgment is appropriate if there is no genuine issue of material
fact and the party bringing the motion is entitled to judgment as a matter
of law. CR 56(c). If the nonmoving party “‘fails to make a showing
sufficient to establish the existence of an elemeﬁt essential to that party's
case, and on which the party will bear the burden of proof at trial,” then
the trial court should grant the motion.” Young v. Key Pharmaceuticals,
Inc., 112 Wn.2d 216, 225, 770 P.2d 182 (1989), quoting Celotex Corp. v.
Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). The
party opposing a motion for summary judgment may not rely on
speculation, argumentative assertions that unresolved factual issues
remain, or on having its affidavits considered at face value. Seven Gables
Corp. v. MGM/UA Entm't Co., 106 Wn.2d 1(1986). The party must set
forth specific facts rebutting the moving party's contentions and disclose

that a genuine issue as to a material fact exists. /d. at 13.
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An ordinance is presumed to be constitutional and the party
challenging the ordinance bears the burden of establishing its
unconstitutionality beyond a reasonable doubt. Leonard v. City of
Spokane, 127 Wn.2d 194, 197-8, 897 P.2d 358 (1995). Municipal
ordinances must, whenever possible, be interpreted in a manner which
upholds their constitutionality. Brown v. City of Yakima, 116 Wn.2d 556,
559, 807 P.2d 353 (1991), City of Tacoma v. Luvene, 118 Wn.2d 826, 841,
827 P.2d 1374 (1992).

To successfully challenge a ratemaking decision, the challenger
must demonstrate that the rate is arbitrary, capricious or unreasonable.
Sudden Valley Community Ass'n v. Whatcom County Water Dist. No. 10,
113 Wash.App. 922, 926, 55 P.3d 653, 655 (2002). See also Municipality
of Metropolitan Seattle v. Division 587, Amalgamated Transit Union, 118
Wn.2d 639, 646, 826 P.2d 167, 170 (1992); City of Tacoma v. Taxpayers

of City of Tacoma, 108 Wn.2d 679, 695, 743 P.2d 793, 801 (1987).

B. EBM mounts a rate challenge, and there is no question
of fact whether the City and County’s rate setting was
arbitrary, capricious or unreasonable

Challenges to a rate structure—i.e., what properties to impose the
charge upon or what amount to charge—are reviewed under the arbitrary

and capricious standard. Rate making is legislative in character. Rate-

17



making authority may be directly exercised by the legislature itself or, as
in the usual case, by administrative bodies endowed by the legislature with
that authority. People's Organization for Wash. Energy Resources v.
Wash. Util. & Transp. Comm'n, 104 Wn.2d 798, 807, 711 P.2d 319
(1985).

EBM does not contend that it cannot be charged for sewer service,
it contends only that it is being charged too much because it is a County
customer and not a City customer. EBM’s argument relies on the false
premise that the City and County systems are separate and independent.
They are not; rather, they are two parts of a whole. In other words, there
are no County-only customers, and EBM asks this court to order that EBM
need only pay a fraction of the sewer rate that all City customers pay.
EBM thus challenges the wastewater volume rate set by SMC
21.28.040.B, arguing that, at least as to EBM, the volume rate cannot include
the system rate—which goes to the City—but only the treatment rate which
the City collects to pay the County for treatment services. EBM challenges
the inclusion of the system rate in the volume rate charge. Because EBM
attacks the rate it is charged, EBM’s argument must be analyzed under the
arbitrary and capricious standard.

To establish arbitrary and capricious action, EBM must

demonstrate that the rate set by SMC 21.28.040.B was set “without due

18



deliberation and in defiance of practically uncontradicted factual and
opinion evidence dictating a contrary course, or that they were actuated by
wholly improper motives.” State ex rel. Public Utility Dist. No. 1 of Pend
Oreille County v. Schwab, 40 Wn.2d 814, 830, 246 P.2d 1081, 1090
(1952). There is no evidence in the record that the wastewater volume rate
was set in an arbitrary and capricious manner. Similarly, there is no
evidence that the rate is unreasonable. See McCormacks, Inc. v. Tacoma,
170 Wash. 103, 107, 15 P.2d 688 (1932). On the contrary, the record
indicates that the rate is that which is sufficient to meet the revenue
requirements of the City’s wastewater utility, including the revenue
required to compensate the County for treatment services provided under

the Basic Agreement.

C. The City’s use-based rates are not taxes as a matter of
law.

EBM’s argument under Covell focuses on the fact that its pipe
connects to a portion of the comprehensive system that is owned by the
County. EBM'’s hypothesis, that the connection point matters, fails as a
matter of law for several reasons. First, it incorrectly supposes that the
City and County systems are separate, as opposed to parts of an integrated
whole.  Second, the argument runs counter to the well-recognized

principle that fees charged need not be directly proportional to the burden

19



of providing a service to a particular customer. Third, it is not useful in
determining whether the fee is regulatory, whether the City segregates its
share of the fee, or whether EBM contributes to a sewage burden or
receives a benefit from the charge.

The City and the County both own parts of the comprehensive
sewer system serving properties in the City of Seattle. RCW 36.94.190
provides that:

“Every county in furtherance of the powers granted by this

chapter shall be authorized to contract with the federal

government, the state of Washington, or any city or town,

within or without the county, and with any other county,

and with any municipal corporation as defined herein or

with any other municipal corporation created under the

laws of the state of Washington and not limited as defined

in RCW 36.94.010, or political subdivision, and with any

person, firm or corporation in and for the establishment,

maintenance and operation of all or a portion of a system

or systems of sewerage and/or water supply.”
(emphasis added). The City and County have a contract authorized by
RCW 36.94.190. Jointly, they are responsible for the comprehensive
sewer system serving customers like EBM. EBM asks the court to rule
that it need only pay for the part of the comprehensive system that it
connects to. The argument ignores the comprehensive nature of the sewer
system. City customers are served by a single, comprehensive system.

Rather than attempt to divvy up the costs of such systems and related

sewerage activities on a proportional basis, both the City through its rates
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and the County through the compensation formula in the Basic Agreement
use water consumption as the basis of calculating wastewater charges.
See, e.g. SMC 21.28.040. The rate is not based on connection point, or on
the costs of providing service to a particular property or area. The City
“shows the math” to its customers, demonstrating on each bill the portion
of sewer rates that go to each. However, this billing does not reflect that
the City and County each operate their own sewer systems. Rather, it is a
reflection of the contractual agreement between the City and County
regarding shared responsibility for the single sewer system and rates. For
the reasons outlined above, this makes EBM’s argument into a rate-
challenge, rather than a Covell challenge. But, even applying Covell,
EBM’s argument is fundamentally flawed. @ EBM’s argument that it
cannot be charged the system rate is equivalent to a customer in West
Seattle arguing that its sewer rates cannot be used to fund sewerage
activities in Madison Valley. It is fundamentally flawed because it rests
on a false premise: the notion that the City and County have separate
sewer systems. To make another analogy, it is as if EBM believes it is a
Comcast customer, but is being billed by Direct TV. That is not the case,
as the City and County do not operate separate sewer systems. As noted
above, each entity’s system depends on the other. Therefore, the City and

the County are not competing to provide retail service; instead, they each
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contribute different assets and services to support the comprehensive
system as a whole.

Before proceeding to Covell, it is worth noting that, as a general
matter, use-based utility fees are not taxes. In Washington “[a] local
government does not have the power to impose taxes without statutory or
constitutional authority.” Okeson v. City of Seattle, 150 Wn.2d 540, 551,
78 P.3d 1279 (2003). However, charges imposed for purposes other than
raising money to fund the public treasury, such as for regulating activities,
are not taxes and are not subject to constitutional taxation constraints. See,
e.g., Samis Land Co. v. Cily of Soap Lake, 143 Wn.2d 798, 805, 23 P.3d
477 (2001); Dean v. Lehman, 143 Wn.2d 12, 25, 18 P.3d 523 (2001).
Indeed, “[lJocal governments have authority under their general article XI,
section 11 police powers to require payment of fees that are ‘akin to
charges for services rendered’ in that they are deposited into a segregated
fund directly related either to the provision of a service received by the
entities paying the fees or to the alleviation of a burden to which they
contribute.” Samis Land Co. 142 Wn.2d at 804-805 (footnotes and
citations omitted, emphasis in original).

Where a charge relates to a direct benefit or service, it is generally
not considered a tax or assessment. King County Fire Prot. Dists. No. 16,

No. 36, & No. 40 v. Housing Auth. of King County, 123 Wn.2d 819, 833,

22



FN 33, 872 P.2d 516 (1994) (noting that sewage charges, in particular, are
properly considered regulatory fees and not taxes). “Instead, such charges
are considered as regulatory fees, a rather broad category that can ‘include
a wide assortment of wtility customer fees, utility connection fees, garbage
collection fees, local storm water facility fees, user fees, permit fees,
parking fees, registration fees, filing fees, and license fees.” Samis, 143
Wn.2d at 805, 23 P.3d 477.” Storedahl Properties, LLC v. Clark County ,
143 Wash.App. 489, 496, 178 P.3d 377, 381 (2008)(emphasis added). In
- Samis, the utility charge at issue was not based on use, and was found to
be a tax.

EBM contends that the City is unfairly taxing it by charging it a
sewer rate based on use because EBM’s side sewer is connected directly to
a King County pipe. EBM’s argument is contrary to the fact that all
courts that have considered whether use-based or burden-based utility
charges are permissible fees or impermissible taxes have concluded that
they are permissible fees, not taxes.”® “The rates of a publie utility owned
by a municipality are not ordinarily characterized as taxes, within the rule

requiring all taxes to be uniform, nor so as to entitle the consumer to

* Eugene McQuillin, The Law of Municipal Corporations, 3 Ed. Rev., §35:69 (2006)
(footnotes omitted)(Citing cases from over 20 states for the proposition that utility rates
are not ordinarily considered taxes). Although it is possible that contrary cases exist, the
City has not found any in its research.
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notice and an opportunity to be heard before they are established.
Indeed, only where rates are unrelated to actual usage have such rates been
determined to be a tax.*'

For over 100 years, Washington Courts have repeatedly recognized
that utility charges based on the provision of services are not taxes.
Twitchell v. City of Spokane, 55 Wash. 86, 89, 104 P. 150 (1909) provides
an early illustration of the principle. In Twitchell, the Court rejected the
assertion that water rates amounted to improper taxes. Id. (“*Water rates
paid by consumers are in no sense taxes, but are nothing more than the
price paid for water as a commodity. The obligation to pay for the use of
water rests either on express or implied contract on the part of the
consumer to make compensation for water whic-h he has applied for and

T »

received.” ” (quoting 30 The American and English Encylopaedia of Law
422 (2d ed.1905))). As discussed below, courts that have recently

considered storm and surface water charges have also concluded that the

charges were fees and not taxes.

30;&".

! Id. (“[1]f rates for water or light must be paid regardless of the quantity used or whether
any is used, and the plant is owned by the municipality, such a rate is a tax, although
there is authority to the contrary.)
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a) Application of the Covell Factors
Confirms the General Rule: the Volume
Rate Charge is not a tax

In Washington, courts apply three factors to decide whether a
charge is a regulatory fee or a tax: (1) whether the primary purpose is to
raise revenue (tax) or to regulate (regulatory fee); (2) whether the money
collected must be allocated only to the authorized regulatory purpose; and
(3) whether there is a direct relationship between the fee charged and the
service received by those who pay the fee or between the fee charged and
the burden produced by the fee payer. City of Lakewood v. Pierce County,
106 Wash.App. 63, 75, 23 P.3d 1 (2001) (Setting forth factors stated in
Covell v. City of Seattle, 127 Wn.2d 874, 879, 905 P.2d 324 (1995)). “If
the fundamental legislative impetus [is] to ‘regulate’ the fee payers-by
providing them with a targeted service or alleviating a burden to which
they contribute-that would suggest that the charge was an incidental ‘tool
of regulation’ rather than a tax in disguise.” Samis Land Co., 143 Wn.2d at
at 807 (citing Covell and other pre-Covell authorities, footnotes omitted).

Generally, taxes are charges imposed to supply the public treasury.
State ex rel, Nettleton v. Case, 39 Wash. 177, 182, 81 P. 554 (1905), Tax
revenue may be used for any governmental function and placed in any

fund unless specially earmarked by the legislature. See Taxes vs. Fees; A
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Curious Confusion, Hugh D. Spitzer, 38 Gonz. L. Rev. 335 (2002). As
described by Spitzer:
Taxes, then, are vehicles to raise money for
allocation to a proper governmental purpose. There is no
connection between the property or activities taxed and the
use of the proceeds. Further, there is no connection
between the burdened tax payer and the person or group
benefited. Tax money may be deposited in any fund the
legislative body elects. In sum, taxes are a broad-brush
method of raising revenue.
38 Gonz. L. Rev. at 341.

The fact that a fee ordinance raises revenue does not mean it is a
tax. As explained in Okeson v. City of Seattle, 150 Wn.2d 540, 552-53, 78
P. 3d 1279 (2003):

It is a misnomer to simply ask whether the charges raise

revenue, because both taxes and regulatory fees raise

revenue. What is important is the purpose behind the

money raised—a tax raises revenue for the general public

welfare, while a regulatory fee raises money to pay for or

regulate the service that those who pay will enjoy (or to pay

for or regulate the burden those who pay have created).
EBM is a City customer. It receives services from both the City and the
County. As explained above, there is a single system serving all City
customers. The City and County each own parts of it, and a single bill is
paid by each customer based on the customer’s usage over the billed

period. With that in mind, application of the Covell test to the use-based

volume rate charge is fairly straightforward.
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b) The primary purpose of SPU’s “system
rate” is to regulate, i.e. to pay for
wastewater services and activities

The first Covell factor is whether the primary purpose of the
charge is to accomplish desired public benefits that cost money or whether
the primary purpose is to pay for a regulatory scheme, a particular benefit
conferred, or mitigation of the burden created. Arborwood Idaho, L.L.C. v.
City of Kennewick, 151 Wn.2d 359, 371, 89 P.3d 217 (2004). If the
primary purpose is to regulate the fee payers—by providing them with a
targeted service or alleviating a burden to which they contribute—that
would suggest that the charge is an incidental tool of regulation. /d.

As the court stated in Margola Associates v. City of Seaitle, 121
Wn.2d 625, 854 P.2d 23 (1993):

[A] court can look to the “overall plan” of regulation in

construing the purpose of the challenged fee....[T]his court

look[s] beyond the legislation implementing the fee in

order to determine the legislation's purpose. Even though ...

fee ordinances themselves do not specifically refer to any

“overall plan™ of regulation or limit the use of revenues, the

ordinances should not be viewed in isolation.

Margola, 121 Wn.2d at 637, 854 P.2d 23 (citing Teter v. Clark
County, 104 Wn.2d 227, 704 P.2d 1171 (1985)). Fees have been upheld
“even though the charge is not individualized according to the benefit

accruing to each fee payer or the burden produced by each fee payer.”

Covell 127 Wn.2d at 879 (citation omitted). The fee need not be
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proportionate to the cost of the system attributable to the property charged.
Tapps Brewing, Inc. v. City of Sumner, 106 Wash.App. 79, 85, 22 P.3d
280 (2001). This is a key point: it is permissible to base a fee on the level
of usage without regard to the cost of connecting the fee payer to the
system or the dollar value of benefits they receive.

It is true that not every activity paid for by the system rate provides
a service to or mitigates a burden created by every fee payer. However,
that is not required—it is the “overall plan™ that is considered. Smith v.
Spokane County, 89 Wash.App. 340, 350, 948 P. 2d 1301 (1997). See
also Teter, 104 Wn.2d at 229-31 (charges are valid fees even though
service is not provided to every fee payer or some fee payers do not
contribute to the regulated activity: runoff or pollution to surface water in
Teter). In perhaps the first regulatory fee case in Washington, Morse v.
Wise, 37 Wn.2d 806, 226 P. 2d 214 (1951), water and sewer charges were
imposed on all customers to pay for the installation of additions to the
original system. Customers who did not benefit from the additions
challenged the fees. The court stated, “[w]e gather from the argument of
appellants that they consider the sewer service charge to pay for the new
sewers to be an assessment, and that as such it is illegal because they are
not specially benefited.” Id. at 810. The court rejected the argument: “[t]he

special benefit idea does not enter into the picture at all.” /d. at 811.
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Washington courts applying Covell and considering whether
sewage, waste\#ater, stormwater, and drainage charges based on use or
contribution to a general burden have all concluded that such charges
satisfied the first Covell factor. For instance, in Smith v. Spokane County,
89 Wash.App. 340, 349-50, 948 P.2d 1301, 1306-07 (1997), the court,
relying on state law authorizing the charges in question, concluded that the
County’s sewage fees regulated and did not raise general revenue where
they were intended to improve the water quality in subterrénean aquifers
by reducing and preventing sewage pollution. In rejecting the plaintiff’s
argument, the court noted that, although she was “correct that the use of
the water is not being regulated by the fees, she fail[ed] to acknowledge
that the pollution and continued degradation of the aquifer [was] being
regulated via the fees. The fees imposed by the County are indeed
regulatory.” Id. at 350. In another case involving sewage, Thurston
County Rental Owners Ass'n v. Thurston County, 85 Wash.App. 171, 178-
79, 931 P.2d 208 (1997), the court held that the County's imposition of
permit fees for the construction of septic systems was regulatory. The
County required permits for construction of septic systems in order to
protect groundwater.

Similarly, in Tukwila School Dist. No. 406 v. City of Tukwila, 140

Wash.App. 735, 746, 167 P.3d 1167, 1172 (2007) the court concluded
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that storm and surface water charges were fees and not taxes where the
purpose of the charge was to “protect local water sources, including the
Green River, from pollutants caused by storm and surface water runoff
discharged by developed property with impervious surfaces.” Id. at 747.
The court concluded that owners of properties with impervious surfaces
contributed to water pollution, and that Tukwila could properly charge a
fee to defray the cost of ameliorating it. The primary purpose of the fee
was to regulate. [Id. See also Storedahl Properties, LLC v. Clark
County, 143 Wash.App. 489, 498, 178 P.3d 377, 382 (2008) (determining
that legislative language showing an overall plan of storm water regulation
and providing that fees collected pursuant to the plan were to be spent
exclusively on storm water purposes was sufficient to allow the court to
conclude that the fees were regulatory in nature.).

In another case involving a water services connection charge the
Court also concluded that the charge was “regulatory.” Hillis Homes, Inc.
v. Public Utility Dist. No. 1 of Snohomish County, 105 Wn.2d 288, 300,
714 P.2d 1163, 1169 (1986), the court quoted with approval from
Contractors & Bldrs. Ass'n v. Dunedin, 329 So.2d 314, 318 (Fla. 1976):
““The municipality seeks to shift to the user expenses incurred on his
account. A private utility in the same circumstances would presumably do

the same thing, in which event surely even petitioners would not suggest
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that the private corporation was attempting to levy a tax on its
customers.”” From Hillis Homes, Inc., and other comparable cases, it is
clear that the key question in determining “regulation” is how the
collected monies are spent: where the monies are spent on providing a
service to customers or on addressing the general burden/expense created
by those customers, the fee is regulatory.

In sum, all of the post-Covell cases addressing comparable issues
for use-based fees—Ilike the ones at issue here—concluded that the fees at
issue were intended to regulate.

The purpose of the charges paid by EBM and other City customers
is not to raise revenue for general purposes. Rather, the charges offset the
costs of the overall sewage burden and are used to provide benefits to
customers, including customer service, rcductim_as in sewer overflows, and
water quality efforts. See also SMC 21.28.030 (sewage charges imposed
to protect “public health, safety and welfare™); SMC 21.28.230 (providing
that the SPU Director is to “develop and update annually a schedule of
charges for standard, recurring services which are incidental to the
provision of wastewater service. Such charges shall be based on a review
of the prevailing actual costs for providing these services.”).

The above cited code provisions flow from RCW 35.67, which

authorizes all cities and towns to construct public utilities for the purpose
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of managing storm water drainage as well as sanitary sewage disposal and
treatment. The language of Chapter 35.67 RCW indicates that the
Legislature intended to authorize cities to charge regulatory fees rather
than taxes to pay for the building and operation of such utilities.

For example RCW 35.67.020 authorizes cities and towns “to fix,
alter, regulate, and control the rates and charges for [the utilities] use.”
That same provision provides that “the rates charged under this section
must be uniform for the same class of customers or service and facilities
Sfurnished.” (Emphasis added). Thus, the Legislature did not intend that
operation costs of the utilities be paid through taxes imposed on the
general public, but rather by charges imposed on those directly served by
the utilities.

The Legislature’s references to “customers” and “services” is
pervasive throughout the statute. For example, the Legislature specified
the factors that could be considered in determining the rates:

In classifying customers served or service and facilities

Sfurnished by such system of sewerage, the city or town

legislative body may in its discretion consider any or all of

the following factors:

(a) The difference in cost of service and facilities to the
various customers;

(b) The location of the various customers within and
without the city or town;

(c) The difference in cost of maintenance, operation,

repair, and replacement of the various parts of the system;
(d) The different character of the service and facilities
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furnished various customers;

(e) The quantity and quality of the sewage delivered and

the time of its delivery;

(f) The achievement of water conservation goals and the
discouragement of wasteful water use practices;

(g) Capital contributions made to the system, including
but not limited to, assessments;

(h) The nonprofit public benefit status, as defined in

RCW 24.03.490, of the land user; and

(1) Any other matters which present a reasonable
difference as a ground for distinction.
RCW 35.67.020 (2). (Emphasis added).

The Legislature also authorized cities to create a special fund to
defray the “cost of the proposed system, or additions, betterments or
extensions thereto.” RCW 35.67.120. In doing so, it provided that
amounts deposited to defray such costs be comprised of revenue generated

by the utility not monies from a city’s general fund. /d.

The charges in question are regulatory in nature.

¢) The Money Collected by SPU is allocated
only to the regulated activity

The second Covell factor is whether the money collected must be
allocated only to the authorized regulatory purpose. Although
“segregation of fees for a specific purpose is an essential ingredient in
determining whether charges constitute a fee or a tax, this factor alone is
not dispositive.” Covell, 127 Wn.2d at 885 (citation omitted). See also

Irvin Water Dist. No. 6 v. Jackson Partnership, 109 Wash.App. 113
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(2001) (water connection charge a fee even absent “requirement that funds
be placed in a separate account™). Wastewater fees collected by SPU are
spent only on wastewater matters. See SMC 21.28.280 (wastewater fees
must be deposited in the Drainage and Wastewater fund).

EBM’s argument with respect to the second factor mirrors its
argument with respect to the first. EBM posits that, because it does not
connect to the City system, and the system rate goes towards the costs of
the City system, EBM’s payments are not going towards any EBM activity
that is regulated by the City. Again, EBM’s argument misses the mark:
the payments are volume based charges for EBM’s use of the
comprehensive sewer system, not separate payments to the City and
County. The question is not whether EBM’s sewage goes through a City
pipe, but whether EBM contributes sewage to the City/County
comprehensive sewer system.

Recent cases confirm that the City’s system charges are allocated
as required by Covell. For instance, in Storedahl Properties, LLC, the
court concluded that, where the County did not spend storm water fees on
anything other than “the cost and expense of regulating, monitoring and
evaluating storm water impacts; maintaining and operating storm water
control facilities; educating the public on issues related to storm water;

and all or any part of the cost and expense of planning, designing,
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establishing, acquiring, developing, constructing, and improving any such
facilities” the fees were appropriately segregated. Storedahl Properties,
143 Wash.App. at 500. In another case, the court rejected the assertion
that funds were not segregated where they were used on capital projects:
“[t]he construction of capital facilities is a recognized regulatory activity.”
Tukwila School Dist. No. 406, 140 Wash.App. at 748 (citing RCW
35.67.020(1) and noting it authorizes municipalities to “construct ...
purchase, acquire, add to, maintain, conduct, and operate systems of
sewerage [including storm and surface water systems] ... together with
additions, extensions, and betterments thereto.”).
There is no question of fact: SPU wastewater charges are

segregated and pass the second part of the Covell test as a matter of law.

d) The third Covell factor is met twice over:
EBM both contributes to the sewage
burden and receives a benefit from the fee
it pays.

The third Covell factor requires that there be a “direct relationship”
between the fee charged and either a service received by the fee payers or
a burden to which they contribute. Covell, 127 Wn.2d at 879, 905 P.2d
324; Samis, 143 Wn.2d at 811, 23 P.3d 477. The charge does not need to

be individualized according to the exact benefit accruing to, or burden
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produced by, the fee payer. Covell, 127 Wn.2d at 879, 905 P.2d 324.
“[O]nly a practical basis for the rates is required, not mathematical
precision.” Teter,104 Wn.2d at 238. As discussed above, there is a very
practical basis for rates: all ratepayers pay based on the amount of water
they consume. Moreover, there can be no question that EBM contributes
to the overall sewage burden to the City/County comprehensive system.
Nor can there be any question that EBM receives benefits related to its
payments. Both provide a practical basis for assessing the standard rate

against EBM.

D. EBM is estopped from now claiming it should pay a
reduced rate based on a sewer connection made over
twenty years ago

At the time the City authorized EBM to make its connection, the
Seattle Municipal Code expressly provided, just as it does so today, that
the “direct discharge of wastewater . . . to points other than the City sewer
system shall not be cause for adjustment or reduction of the wastewater

5332

charge or rate. It is this provision of the City’s wastewater rates that

EBM is essentially attacking today. But this provision was in effect at the

** At the time of EBM’s connection in 1991, this provision was codified at SMC
21.28.070.A, but it is presently codified at SMC 21.28.090.B. See Second Decl. of
William Foster, Exhibits D (Ordinance 110368) CP 831 and E (Ordinance 116393) CP
840-41.
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time EBM made its connection and became a City wastewater customer,
and EBM then understood and agreed that it would not be allowed any
adjustment or reduction based on its discharge into the South Magnolia
trunk line rather than into the City’s sewer system. The City would not
have agreed to allow EBM to connect to the South Magnolia trunk line
otherwise. Accordingly, the City charged EBM the going rate, applicable
to all Seattle’s customers, and EBM agreed to pay and has continued to
pay the going rate without objection or complaint — until now, more than
20 years later. The court should not permit EBM to shirk its
responsibilities to pay its fair share. The court should apply the doctrine
of equitable estoppel and reject EBM’s attempt to renege on the agreement
EBM made with the City so long ago.

The elements of equitable estoppel are (1) an act inconsistent with
a claim afterwards asserted, (2) reasonable reliance upon that act by the
party asserting equitable estoppel, and (3) injury to the relying party from
allowing the first party to contradict or repudiate the prior act. Lybbert v.
Grant County, 141 Wn.2d 29, 35 (2000), citing Board of Regents v. City
of Seattle, 108 Wn.2d 545, 551 (1987).

Where a person with actual or constructive knowledge of

facts induces another, by his words or conduct, to believe

that he acquiesces in or ratifies a transaction, or that he will
offer no opposition thereto, and that other, in reliance on
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such belief, alters his position, such person is stopped from
repudiating the transaction to the other’s prejudice.

Board of Regents at 553 (citing Huff'v. Northern Pac. Ry., 38 Wn.2d 103,
114-15 (1951)). In Board of Regents, the court ruled that the University of
Washington was equitably estopped from denying that the City of
Seattle’s street use easement entitled the City to regulate a skybridge the
University had erected over the street where the University obtained a
permit and paid fees to the City regarding the skybridge for over a decade.

In this instance, the afterwards asserted claim is that EBM should
enjoy a reduction in its rates and not have to pay the system rate
component of its wastewater charge because it does not discharge into the
City’s sewer system. EBM has acted repeatedly over the course of more
than 20 years in a manner inconsistent with this claim afterwards asserted.
From day one it accepted that it would not get any special treatment or
adjustment to its wastewater charges based on its being allowed to
discharge into the South Magnolia trunk line.

The City has reasonably relied on EBM to accept and honor its
obligations to pay its standard commercial wastewater charges without
request or assertion of any right to an adjustment or reduction in such
charges based on its discharge into the South Magnolia trunk line. It was

reasonable for the City to expect EBM to accept and honor its obligations
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because the City’s municipal code made it clear at the time that there
would be no such adjustment or reduction. Moreover, the reasonableness
of the City’s reliance has been demonstrated by EBM’s history of
honoring its obligations over the last 20 years.

Finally, as the relying party, the City would suffer injury were
EBM allowed to contradict or repudiate its prior commitments. The City
as well as the City’s other wastewater customers would suffer from a loss
of revenue if EBM were allowed a reduction to its wastewater charges.
But the City’s injury would also include the lost opportunity the City had
to have EBM extend the City’s sanitary sewer, which the City could have
required. The City would not have let that opportunity pass had it been
apparent that EBM would ever attempt to use the favor of the City as a

sword against it.
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V. CONCLUSION

For the reasons stated herein, the City requests that the trial court’s

order dismissing EBM’s complaint against the City be affirmed. EBM

must continue to pay the same sewer rate paid by other sewer customers.

Respectfully submitted
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Seattle City Attorney
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(i) Any other matters which present a reasonable difference as a ground
for distinction.

(3) The rate a city or town may charge under this section for storm or
surface water sewer systems or the portion of the rate allocable to the storm
or surface water sewer system of combined sanitary sewage and storm or
surface water sewer systems shall be reduced by a minimum of ten percent
for any new or remodeled commercial building that utilizes a permissive
rainwater harvesting system. Rainwater harvesting systems shall be
properly sized to utilize the available roof surface of the building. The
jurisdiction shall consider rate reductions in excess of ten percent
dependent upon the amount of rainwater harvested.

(4) Rates or charges for on-site inspection and maintenance services
may not be imposed under this chapter on the development, construction, or
reconstruction of property. ;

(5) A city or town. may provide assistance to aid low-income persons in
connection with services provided under this chapter.

(6) Under this chapter, after July 1, 1998, any requirements for pumping
the septic tank of an on-site sewage system should be based, among other
things, on actual measurement of accumulation of sludge and scum by a
trained inspector, trained owner's agent, or trained owner. Training must
occur in a program approved by the state board of health or by a local
health officer. '

(7) Before adopting on-site inspection and maintenance utility services,
or incorporating residences into an on-site inspection and maintenance or
sewer utility under this chapter, notification must be provided, prior to the
applicable public hearing, to all residences within the proposed service area
that have on-site systems permitted by the local health officer. The notice
must clearly state that the residence is within the proposed service area and
must provide information on estimated rates or charges that may be
imposed for the service.

(8) A city or town shall not provide on-site sewage system inspection,
pumping services, or other maintenance or repair services under this
section using city or town employees unless the on-site system is connected
by a publicly owned collection system to the city or town's sewerage
system, and the on-site system represents the first step in the sewage
disposal process. Nothing in this section shall affect the authority of state or
local health officers to carry out their responsibilities under any other
applicable law.

[2003 ¢ 394 § 1; 1997 c 447 § 8; 1995 ¢ 124 § 3; 1991 ¢ 347 § 17; 1965¢ 7
§ 35.67.020. Prior: 1959 ¢ 90 § 1; 1955 ¢ 266 § 3; prior: 1941 ¢ 193 § 1,
part; Rem. Supp. 1941 § 9354-4, part.]

Notes: _
Finding -- Purpose -- 1997 ¢ 447: See note following RCW
70.05.074.

Purposes -- 1991 ¢ 347: See note following RCW 90.42.005.
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Severability -- 1991 ¢ 347: See RCW 90.42.900.
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Search_for proposed legislation that refers to this_section. (Searches for Council Bills
introduced since 01/2012 and not yet passed.)

Note: The above searches are provided to assist in research, but they are not
guaranteed to capture all relevant legislation. Search directly on the Council Bills and
Ordinances Index for the most comprehensive results.

For research assistance, contact the Seattle City Clerk's Office at (206) 684-8344,
or by e-mail, clerk@seattle.gov.

For interpretation or explanation of a particular SMC section, please contact the relevant City
department.
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Search for proposed legislation that refers to this section. (Searches for Council Bills
introduced since 01/2012 and not yet passed.)

Note: The above searches are provided to assist in research, but they are not
guaranteed to capture all relevant legislation. Search directly on the Council Bills and
Ordinances Index for the most comprehensive results.

For research assistance, contact the Seattle City Clerk's Office at (206) 684-8344,
or by e-mail, clerk@seattle.qov.

For interpretation or explanation of a particdlar SMC section, please contact the relevant City
department. :
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New legislation may amend this section!

The above represents the most recent SMC update, which includes ordinances
codified through Ordinance 124220 except 124105 with effective dates prior

to July 24", 2013.

Recently approved legislation may not yet be reflected in Seattle Municipal Code.
See the legislative history at the bottom of each section to determine if new
legislation has been incorporated.

Search for recently approved legislation referencing this section. (Searches for legislation
approved within the past six months, which may not yet be incorporated into the
SMC. See the legislative history for each section to confirm whether an ordinance is
reflected.)

Search for proposed legislation that refers to this_section. (Searches for Council Bills
introduced since 01/2012 and not yet passed.)

Note: The above searches are provided to assist in research, but they are not
guaranteed to capture all relevant legislation. Search directly on the Council Bills and
Ordinances index for the most comprehensive vesults.

For research assistance, contact the Seattle City Clerk's Office at (206) 684-8344,
or by e-mail, clerk@seattle.qov. '

For interpretation or explanation of a particular SMC section, please contact the relevant City
department.
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i. A description of the violation; and

ii. An order that the work be stopped until corrective action has been
completed and approved by the Director.

b. The stop work order shall be personally served on the responsible party or
posted conspicuously on the premises.

2. Emergency Order.

a. The Director of Seattle Public Utilities may order a responsible party to take
emergency corrective action and set a schedule for compliance and or may
require immediate compliance with an emergency order to correct when
the Director determines that it is necessary to do so in order to obtain
immediate compliance with or to correct a violation of any provision of this
chapter, or to correct a violation of a permit or approval granted under this
chapter.

b. An emergency order shall be personally served on the responsible party or
posted conspicuously on the premises.

c. The Director of Seattle Public Utilities is authorized to enter any property to
investigate and correct a condition associated with a side sewer when it
reasonably appears that the condition creates a substantial and present or
imminent danger to the public health, safety or welfare, the environment,
or public or private property. The Director may enter property without
permission or an administrative warrant in the case of an extreme
emergency placing human life, property or the environment in immediate
and substantial jeopardy which requires corrective action before either
permission or an administrative warrant can be obtained. The cost of such
emergency corrective action shall be collected as set forth in Section
21.16.364

3. Director's Review of Stop Work Order and Emergency Order. A stop work
order or emergency order shall be final and not subject to a Director's
review.

D. Review by Director.

28

A Notice of Violation, Director's order, or invoice issued pursuant to this
chapter shall be final and not subject to further appeal unless an aggrieved
party requests in writing a review by the Director within ten days after service
of the Notice of Violation, order, or invoice. When the last day of the period so
computed is a Saturday, Sunday or federal or City hollday, the period shall run
until 5:00 p.m. on the next business day.

Following receipt of a request for review, the Director shall notify the
requesting party, any persons served the Notice of Violation, order or invoice,
and any person who has requested notice of the review, that the request for
review has been received by the Director.  Additional information for
consideration as part of the review shall be submitted to the Director no later
than 15 days after the written request for a review is mailed.

. The Director will review the basis for issuance of the Notice of Violation, order,

or invoice and all information received by the deadline for submission of
additional information for consideration as part of the review. The Director
may request clarification of information received and a site visit. After the
review is completed, the Director may:

a. Sustain the Notice of Violation, order, or invoice;

b. Withdraw the Notice of Violation, order, or invoice;

Page 2 of 4
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c. Continue the review to a date certain for receipt of additional information;
or

d. Modify or amend the Notice of Violation, order, or invaice.

4. The Director's decision shall become final and is not subject to further
administrative appeal.

E. Referral to City Attorney for Enforcement. If a responsible party fails to correct a
violation or pay a penalty as required by a Notice of Violation, or fails to comply
with a Director's order, the Director shall refer the matter to the City Attorney's
Office for civil or criminal enforcement action. Civil actions to enforce a violation
of this chapter shall be brought exclusively in Municipal Court.

. F. Appeal to Superior Court. Because civil actions to enforce this chapter are
brought exclusively in Municipal Court, notices of violation, orders, and all other
actions made under this chapter are not subject to judicial review under chapter
36.70C RCW. Instead, final decisions of the Municipal Court on enforcement
actions authorized by this chapter may be appealed under the Rules for Appeals
of Decisions of Courts of Limited Jurisdiction.

G. Filing of Notice or Order. A Notice of Violation, voluntary compliance
agreement, or an order issued by the Director or court may be filed with the
King County Department of Records and Elections.

H. Change of Ownership. When a Notice of Violation, voluntary compliance
agreement or an order issued by the Director or court has been filed with the
King County Department of Records and Elections, a Notice of Violation or an
order regarding the same violations need not be served upon a new owner of the
property where the violation occurred. If no Notice of Violation or order is served
upon the new owner, the Director may grant the new owner the same number of
days to comply as was given the previous owner. The compliance period for the
new owner shall begin on the date that the conveyance of title to the new owner
is completed.

( Ord. No. 123494, § 39, 2010)

New legislation may amend this section!

The above represents the most recent SMC update, which includes ordinances
codified through Ordinance 124220 except 124105 with effective dates prior

to July 24", 201 3.

Recently approved legislation may not yet be reflected in Seattle Municipal Code.
See the legislative history at the bottom of each section to determine if new
legislation has been incorporated.

Search for recently approved legislation referencing this_section. (Searches for legislation
approved within the past six months, which may not yet be incorporated into the

- SMC. See the legislative history for each section to confirm whether an ordinance is
reflected.) :

Search for g}roposed legislation that refers to this section. (Searches for Council Bills
introduced since 01/2012 and not yet passed.)

Note: The above searches are provided to assist in research, but they are not
guaranteed to capture all relevant legislation. Search directly on the Council Bills and
Ordinances Index for the most comprehensive results.
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For research assistance, contact the Seattle City Clerk's Office at (206) 684-8344,
or by e-mail, clerk@seattle.gov.

For interpretation or explanation of a particular SMC section, please contact the relevant City
department.
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Effective Effective Effective Effective
Jan. 1, Jan. 1, Jan. 1, Jan. 1,

: 2012 2013 2014 2015
Treatment Rate $6.94 $7.69 $7.69 $7.69
System Rate $3.74 $3.96 $4.06 $4.15
Wastewater Volume ¢35 &a $11.65 $11.75 $11.84

Rate

C. For so long as any franchise fee is imposed by the City of Shoreline on The City
of Seattle's operation of its sewer system in the City of Shoreline, the wastewater
volume charge imposed on premises within the City of Shoreline shall include a
City of Shoreline franchise charge of Two Dollars and Thirty-one Cents ($2.31)
per month.

(Ord. 124051, 8 1, 2012; Ord. 124050, § 1, 2012; Ord. 123538, § 5, 2011; Ord. 123468, § 1,
2010; Ord. 123449, § 1, 2010; Ord. 123172, § 1, 2009; Ord. 122868, § 1, 2008; Ord. 122518, §
1, 2007; Ord. 122292, § 1, 2006; Ord. 122020 § 1, 2006; Ord. 121675 § 1, 2004; Ord. 121327 §
2, 2003; Ord. 120970 § 1, 2002; Ord. 120615 § 1, 2001; Ord. 120176 § 1, 2000; Ord. 119768 § 1,
1999; Ord. 119268 § 2, 1998; Ord. 118396 § 127, 1996; Ord. 118380 § 2, 1996; Ord. 118176 § 2
(part), 1996; Ord. 111425 § 2, 1983; Ord. 110201 § 2, 1981; Ord. 109504 § 1, 1981; Ord.
108639 8§ 1,1979; Ord. 106896 § 1, 1977; Ord. 106158 § 1, 1977; Ord. 104184 § 1(part),
1975; Ord. 104060 § 1, 1974; Ord. 99788 § 1, 1971; Ord. 99454 § 2, 1970; Ord. 92113 § 1,
1963; Ord. 91208 § 2, 1962; Ord. 84390 § 4, 1955.)

Section 21.28.040 B1 says "The wastewater rate shall be Eight Dollars ($7.91)" but $7.91 is the
rate intended by the Department and is the rate more favorab!e to the ratepayers

New legislation may amend this section!

The above represents the most recent SMC update, which includes ordinances
codified through Ordinance 124220 except 124105 with effectwe dates prior

to July 24™, 201 3.

Recently approved legislation may not yet be reflected in Seattle Municipal Code.
See the legislative history at the bottom of each section to determine if new
legislation has been incorporated.

Search for recently approved legislation referencing this_section. (Searches for legislation
approved within the past six months, which may not yet be incorporated into the
SMC. See the legislative history for each section to confirm whether an ordinance is
reflected.)

Search for proposed leaislation that refers to this section. (Searches for Council Bills
introduced since 01/2012 and not yet passed.)

Note: The above searches are provided to assist in research, but they are not
guaranteed to capture all relevant legislation. Search directly on the Council Bills and
Ordinances Index for the most comprehensive results.

For research assistance, contact the Seattle City Clerk's Office at (206) 684-8344,
or by e-mail, clerk@seattle.gov.

For interpretation or explanation of a particular SMC section, please contact the relevant City
department.
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approved within the past six months, which may not yet be incorporated into the
SMC. See the legislative history for each section to confirm whether an ordinance is
reflected.)

Search for proposed legislation that refers to this section. (Searches for Council Bills
introduced since 01/2012 and not yet passed.)

Note: The above searches are provided to assist in research, but they are not
guaranteed to capture all relevant legislation. Search directly on the Council Bills and
Ordinances Index for the most comprehensive results.

For research assistance, contact the Seattle City Clerk's Office at (206) 684-8344,
or by e-mail, clerk@seattle.gov.’

For interpretation or explanation of a particular SMC section, please contact the relevant City
department.
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i AN‘ ORDINANGE feldting to e Sewer Urilitys amandmg Section 211 78.070

-

1iﬂ368"

) 0 s
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of the Seattle Mmicipal Code (Section 4.2 of Ordinance ‘84390)"to .
. authorize suspension of the Sewer: mstomr Semce Charge wder -
oertam ‘conditions..

BEITOHA]NEDBYIHECH’YOFMTTEASH)LMS

- Section 1.” In order to. authonze suspP.nsz.m of the Sewer C‘ustonez" H:

Semc& C’na:cge unde;c ce:rta:m condltlons Secta.m 21.28.070 68 the S-aattle 3 F

l\-hmu:f.pdl Gode and. Oxd:ma:m:e 8439!} Scctmn 4.2, as® “last mnended b‘}
01‘&1.11811(:& 1102[11 ate aach amended as followq

Sectlon 21 ZB 0N, A. VWhere the use r:f water is such that

a port:.on of all wate:: used :Ls lest by evapuratlm, 1rngat1

| S sprmklmg or other cause, or is used m manufactured good.s)md
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ORDINANCE 1’1’&;335ﬁ253

AN ORDINANCE relating to the Drainage and Wastewater Utility;
amending Section 21.28.070 of the Seatile Municipal Code Lo
revise adjustments to charges; amending Section 21,28.080 to
adjust for non-sewer water usage; amending Ssction 21.28.370
to increase wastewater rates; and amending Szction 21.33.030
of the Seattle Municipal Code to increase drainage rates.

WHERBAS, most of the seattle Drainage and Wastewater Utility
costs are for wastewater treatment by the Manicipality of

-Metropolitan Seattle (Metro), Seattle wastewater rates usually

nust be revised as often as Metro changes its rate; and

WHEREAS, on April 16, 1992, Mestro Council adopted Resolution
5351 to amend the agresment for sewer disposal with the city
of Seattle and other component agencies and changed the
Residential Customer Egquivalent from nine hundred (900} cubic
fest to seven hundred and f£ifty (750} cublc feet effective
January 1, 1993; and

WHEHEAS, the Mayor and Seattle Clty Council continued their
efforts to hold down the HMetre treatment rate by closely
reviewing the rate proposal made by Metro staff; and

WHEREAS, as a result of these efforts, on June 4, 1992, Metro
Council adopted Resolution 6393 to fix and determine total
monetary requirements for the disposal of wastewater for 1393
and set the Metro treatment rate at $13.62 per Residential

Customsr Equivalent per month, rathsr than the $13.80 proposaed -

by Metro staff; and

WHEREAS, said Metro treatment rate will increase thie City of
Seattle's wastewater treatwment expense by 53.9 million in
1993; =aad

WHEREAS, said Metro treatment is expected to increase the City
of Seattle's wastewater treatment expense again in 1994 and
therefore wastewater rates will need to be increased in 1994
to reflect the increased expenses asscciated with this change;
and . >

WHEREAS, the dralnage rate has not been increased since 1990
despite inflation during this peried; and’ '

WHEREAS, the Drainage and Wastewater Utility has propossd a
revenue bond sale to fund 1293 and 1994 drainage and
wastewater capltal improvement projects, resulting in
increased debt service; and

WDFREAS, on July 6, 1942, City of Seattle Council adopted
Resolution 28554 providing policy and work program items for
developing Urainage and Wastewater rates; Now, Therefora,

BE IT ORDATNED BY THE CITY OF SEATTLE AS FOLLOWS:

" section 1. As of Jamuary 1, 1993, Sectien 21.28.070 of

the Seattle Municipal Code (Ordinance 84390, as last amended

by Ordinance 110368) is further amended as follows:

nd: adjustments: to chaféﬁs=u
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- BA. Where the use of water is such that a portion of all
water used is lost by evaporation, irrigation, sprinkling or

othar cause, or is used in'manufactured goods an’ “ommodities,

and either (1) the person in control provides proof tharé“cf
and _.3talles a meter or measuring device approved by the
Director of Engineering to enable measurement of the amcunt of
water so used or lost, or (2) an evapnraltion loess allowance ig
established by ordinance which specifies the percentage of all
water ugad that iz lost by avapnratioﬁ, no charge shall be
made for ((sewerage)) wastewater because of water so used or
lost. [Except for -premises exempted fiom * tha { (Gever) )
Wastewatar Customer Service Charge and/or the Volume Rate
imposed in Section 21.28.040 of the Seattla Municipal Code

{Section 4 of ¢the Seattls Municipal Code ({Section 4 of

ordinance 84380, as last amendad by | ordinance 109504}, direc:

aischarde of séwaga o industFiat waste’ to-Salt o £riesh water
or to points-other thab- tha-city-sewer -system shall.not-Bew -: |7

¢ause” for *-ddjustment! or-raductionofihe sewage:.charge: ox

'z'-'-_a:\t'é_,"'-}mporatinn loss allowances of elaven percent (11i%) for
industrial-laundrieﬁ and three percent (3%) for launcromats
are established. '

B. Water metered excluzively f£or fire servics,
sprinkling, irrigation or delivery of water to ships shall not
ba subject to any ((e-éwea-aqé}). wastewatexr charge or rate.

[+ 7" ilpon receipt of satisfactory evidence of hidden ox
underground water leakage,; the Director of Enginsar{nq shall
adjust the Volumé Rate to the premises for water so last and
{{#e}} shall not use the period during which suah laakagé.
occurs inm computing the winter or miniwum _average water
consumption when to do so would result in a higher
{ (sevesage)) yastewater charge to such premises, provided
that no such adjustment shall be made for leakage ocourring
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WATER POLLUTION ABATEMENT 28.84.050

3. Each local public sewer connection to a department special manhole or chamber shall be
hydraulically designed so as niot to interfere with the measuring and sampling of flow;

Upon its completion, each such a structure and connection shall be owned, operated and maintained
by the depariment, provided that the local public agency may use the chamber for measuring and sampling
flows at reasonable times with the concurrence of the director; and

4. The director may require a metering manhole or chamber on extensions constructed after
January 1, 1961, to local public sewers in existence on that date. The manhole or chamber shall be located
on the extension near its connection with the local public sewer. The department shall construct and pay for
any manhole or chamber required for extensions constructed prior to April 17, 1969. The local public agency
shall construct any required manhole or chamber for any local public sewer extension constructed after the
adoption of this section. The construction shall be performed in accordance with plans and specifications
prepared or approved by the director and the department shall pay the additional cost of the manhole or
chamber as follows:

a. For pipe sizes eight inches in diameter through twenty-one inches in diameter, and with the
measuring device placed in a department standard, four-foot diameter, manhole, the department shall pay
one hundred fifty dollars per each such measuring manhole.

b. For special chambers and pipe sizes larger than twenty-one inches in diameter, the depariment
shall pay as per agreement for each specific case. Upon its completion, each such manhole or chamber
shall be owned, operated and maintained by the local public agency, provided that the department may use
the chamber for measuring and sampling flows at reasonable times with the concurrence of the local public
agency.

J. The following provisions shall govemn relating to private sewers:

1. The department shall not directly accept wastewater from the facilities of any person that are
located within the boundaries of, or discharge wastewater into the local sewerage facilities of, any local public
agency without the prior written consent of the local public agency;

2. Connection of private sewers may be made at the discretion of the director, either by the director
or by others subject to inspection and approval by the director. Whenever a local public sewer becomes
available, the private sewer shall be disconnected from the metropolitan sewerage system under the
inspection of and in a manner approved by the director, and shall be connected to the available local public
sewer in accordance with the requirements of the local public agency. All work of making connections,
disconnections and reconnections of private sewers to the metropolitan sewerage system shall be at the
expense of the owner or developer of the private sewers;

‘3. Two sets of plans and specifications for proposed private sewers shall be submitted to the
department for review and approval. Written approval must be obtained prior to advertising for bids or
proceeding with the work if bids are not called; and

4. The provisions of this section applying to local public sewers of local public agencies shall aiso
apply to private sewers and to owners of private sewers.

K. The following regulations shall apply to the use of local public sewers:

1. The discharge into any sewer by direct or indirect means of any of the following is hereby
prohibited: subsoil foundation, footing, window-well, yard or unroofed basement floor drains; overflows from
clean water storage facilities; clear water from refrigeration, reverse-cycle heat pumps and cooling or air-
conditioning equipment installed hereafter, except for the periodic draining and cleaning of the systems; roof
drains or downspouts from areas exposed {o rainfall or other precipitation; and surface or underground
waters from any source;

- 2. Where manholes in sewers have open, perforated or grating covers resulting in surface waters
entering the manhole, the director may require the local public agency to adjust or modify the manholes, at
the expense of the local public agency so that the entry of surface water is reduced to a minimum. Openings
in manholes for new construction shall be limited to not more than three one-inch diameter holes; and

(King County 6-2004)
28—39



