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I. INTRODUCTION 

The King County hearing examiner (the Examiner) heard nine 

days of detailed testimony from thirty (30) witnesses, and considered more 

than 100 exhibits. In a detailed and considered Report and Decision I 2 the 

Examiner upheld Department of Development and Environmental 

Services3 (ODES) Notice and Order EI000334,4 and concluded that 

appellants Race Track, LLC, Pacific Orand Prix, LLC, and Pacific Rim 

ProFormance, Inc., (collectively Appellants, individually Race Track, 

POP, and ProFormance) violated the Conditional Use PermitS (CUP) that 

governs activities at the automobile racing facility popularly known as 

Pacific Raceways. The Snohomish County Superior Court affirmed the 

Examiner's decision, amending the Examiner's decision on one issue 

I The Examiner's March 21,2012 Report and Decision, AR: SC02532-02550, is attached 
as Appendix A. 
2 Documents attached as appendices will be referenced in this brief by appendix 
designation and Superior Court designation, e.g., App. A, SC02532. Documents that are 
not attached will be referenced initially by title and throughout by Superior Court 
designation and clerk's pages where applicable, e.g., September 28,2011 Sparling Noise 
Study, AR: SC00312. References to Verbatim Transcripts of Proceedings shall be 
referenced by clerk's page number, and where necessary for clarity witness name e.g., 
Huling, CP 979: 12-13. 
3 Now known as the Department of Permitting and Environmental Review (DPER), prior 
to 1993 known as Building and Land Development (BALD). 
4 The January 21,2011 Notice and Order, AR: SC0040 1-403, is attached as Appendix B. 
5 Conditional Use Permit #71-0-8\-0, AR: SC00050 at 00074. The CUP is attached as 
Appendix C. 



only, and exercised its original jurisdiction to reject Appellants' equitable 

estoppel arguments. 6 

This Court should affirm the Examiner and the superior court and 

award King County reasonable attorney fees. CUP conditions require 

Pacific Raceways to be closed and quiet on Mondays and Tuesdays, and 

one weekend day of each summer month ("CUP quiet days,,).7 The CUP 

also requires regulatory review before new track uses may be added. 8 

Extensive evidence established that Racetrack's lessees, including 

and particularly ProFormance, engaged in extremely loud activities on 

CUP quiet days that impacted neighbors for miles around. And, as the 

superior court noted, the record "clearly demonstrated" that POP's owner 

engaged in "willful misconduct,,9 in the kart track permit process, 

providing a sound basis for King County's decision to enforce CUP 

conditions that prohibit use of the kart track by vehicles other than karts. 

This Court should hold that substantial evidence supported the Examiner's 

decision, and that Appellants cannot invoke equity to bar enforcement of 

clear CUP conditions, especially where the noise violations severely 

impact the local citizens that the CUP was intended to protect. 

6 The May 30, 2013 Opinion in Snohomish County case number 12-2-04325-4, CP 26-43 
is attached as Appendix D. 
7 Pacific Raceways ' regular operations are exempt from noise regulations . 
8 App. C, AR: SC00065, AR: SC00068, AR: SC00070. 
9 App. D at 9: 15-20. 
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II. FACT STATEMENT 

CUP #A-71-0-81 allows automobile racing at Pacific Raceways 

(formerly known as Seattle International Raceways (SIR)) within 

reasonable limits.lo The CUP imposes quiet day restrictions, including 

Condition 1 (a), requiring the track to be closed and quiet on Mondays and 

Tuesdays, and: Condition 1 (b) requiring Pacific Raceways to be closed on 

one weekend day per month from May through September. II Condition 

1 (a) allows limited uses of the track, including "police and emergency 

vehicle testing and training, or other non-race related testing functions that 

are quiet, non-impacting.,,12 CUP Rules and Procedures, ~15 (1)-(4), 

require that all uses and their locations conform to those mapped by SIR 

on a required plot plan. 13 CUP Conditions 15, 16 and 17 specify that 

changes to CUP conditions or track uses require a CUP amendment. 14 

In 2011, after receiving hundreds of complaints about illegal new 

uses at the newly constructed kart track and noise on CUP quiet days, 

DDES issued a Notice and Order l5 which the Examiner upheld. 16 The 

10 App. C. 
11 App. C. AR: SC00068 . 
12 (d. 

13 App. C, AR: SC00065, see also AR: SC00240. 
14 App. C, AR: SC00070-71. 
15 App. B. 
16 App. A. 
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Snohomish County Superior Court upheld the Examiner's decision. 17 This 

Court should likewise uphold King County's Notice and Order, affirm the 

Superior Court's rulings, and award King County reasonable attorney fees 

under RCW 4.84.370. 

A. The Conditional Use Permit 

CUP A-71-0 was issued to SIR in 1972. 18 The current CUP, A-71-

0-81, was issued to SIR in 1984 following extensive litigation between the 

county, track neighbors and SIR.19 Jim Rockstad was the lessor. 2o Fiorito 

family members owned the real property.21 

The plot plan and CUP quiet days requirements were incorporated 

into the CUP pursuant to litigation-related negotiations between SIR 

management and track neighbors. 22 A Fiorito family representative 

attended the negotiations.23 During the 1984 litigation process, the 

hearing official, Irving Berteig reasoned, "The County has not enacted 

regulations to control noise levels at the track, but has limited the 

operating hours as necessary to make the track more compatible with the 

surrounding uses. Compatibility is the basic and ongoing criteria for the 

17 The Superior Court disagreed only with the Examiner's analysis that school uses are 
not allowed on CUP quiet days, but concurred with the Examiner's ultimate conclusion 
that ProFormance violated the CUP. See CP 43:7-16. 
18 App. A, AR: SC02534 Findings ~ 4. 
19 App. A, AR: SC02534-35 Findings ~ 4-10. 
20 Deposition of Jason Fiorito, AR: SC02238: 19-5C02239:4. 
21 AR: SC02150-51, AR: SC02238, CP 340: 12 - 23. 
12 App. A, AR: SC02535-37 Findings ~ 10, 12, 13, 18, CP 1713 :8-1717: II. 
23 CP 1723:5-15. 
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granting and continuing exercise of a conditional use permit. ,,24 

In response to a 1991 inquiry from County staff, Bertieg explained 

the history and intent of the quiet day requirements as follows: 

The intent was to provide one day each month on a 
Saturday or Sunday when the community would be free 
from impact by SIR. That would mean no scheduled 
events and especially no noise that would impact the 
neighborhood. If sound from SIR would add to 
ambient levels, it would be impacting and therefore not 

. d 25 permltte . 

Over the years King County officials have consistently stated that track 

activities on CUP quiet days track activities had to be quiet, could not 

create noise over ambient levels?6 add to ambient noise levels,27 or create 

. 'd h k 28 Impacts outSI e t e trac . 

R 1989 CUP interpretation 

In 1989 SIR operator Jim Rockstad wrote King County CUP 

coordinator Gordon Thomson to ask if a driver's training school was 

allowed on weekend quiet days. The 1989 correspondence ret1ects 

ODES's consistent position that activities on quiet days had to be quiet 

and non-impacting. Rockstad inquired: 

24 App. A, AR: SC02534 Findings ~ 5, quoting April 27, 1983 Decision of Zoning and 
Subdivision Examiner, Finding No. 19. 
25 AR: SC00086-87 (emphasis added.) 
26 The October 12, 1989 letter to Jim Rockstad from Gordon Thomson, AR: SC00084-85, 
is attached as Appendix H. 
27 February 19, 1992 memo to Jerry Marbett from Irving Bertieg, AR: SC00090, 
February 19. 1992 letter from Greg Borba to Jim Rockstad, AR: SC00091-92. 
28 Februat·y 19. 1992 memo to Jerry Marbett from Irving Bertieg, AR: SC00090, 
February 19, 1992 letter from Greg Borba to Jim Rockstad, AR: SC00091-92. 
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1. Can a filming take place at SIR with no public address 
system, no spectators, cars with mufflers and 
approximate [sic] 30 people? 

2. Can a classroom school take place with 20 students and 
video-taping vehicles with mufflers in cornering 
situations? 

3. Does "Quiet Day" mean non spectator, non-impacting 
(muffled vehicles) no noise above ambient and no 
traffic problems?29 

Thomson responded: 

1. Yes, filming may take place at SIR with no public 
address system, no spectators, cars with mufflers, and a 
limit of approximately 30 people. 

2. Yes, a driver's training school for approximately 20 
students using muffled cars may take place .. .. . 

3. Yes, quiet day mean[s] non-spectator, non-impacting 
(muffled vehicles), no noise above ambient, and no 
traflic impacts. 3D 

C. The Facility 

The 320 acre Pacific Raceways site is just south of Highway 18, 

and east of the city of Auburn. 3 ! The zoning is rural, with an industrial 

overlay for the sole purpose of operating the racetrack. The area 

surrounding the facility is also zoned rural, and is primarily residential in 

29 The September 29, 1989 letter to Gordon Thompson from Jim Rockstad, AR: SC00082 
is attached as Appendix G. 
30 App. H, AR: SC00084. 
31 Track vicinity aerial showing surrounding tax lots with markups, AR: SC02417, 
attached as Appendix E and Track vicinity aerial with topography, AR: SC02303 , 
attached as Appendix F. 
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nature. 32 Soos Creek, known for its salmon,33 runs along the southern 

I· 34 property 111e. 

The racing facilities shown on the plot plan include a long, thin, 

2.25 mile-long, "road course," containing a variety of elevations and 

curves,35 an existing drag strip running inside the confines of the road 

course,36 and a motocross area. New additions include the recently 

constructed kart track, and an ongoing excavation project, where a 

relocated drag strip is anticipated.37 

D. Pacific Rim ProFormance dba Proformance Racing 
School. 

ProFormance runs a variety of programs on the road course, 

including sport lapping, thrill rides in a taxi, and a competition school, all 

generally held on Mondays and Tuesdays.38 Speeds reach 110 miles per 

39 hour. 

ProFormance opened at SIR in 1994 and 1995.40 Owner Don 

Kitch, Jr., was aware of the CUP conditions on Mondays and Tuesdays, 

31 CP 865: 17-22. 
33 Gaither, CP 1606:21-1607:3, Boehm, CP 1257: 11-12, CP 1259: 18-20. 
34 See Appendix E and Appendix F, AR: SC02417 and AR: SC02303. 
35 App. E, AR: SC02417, Deposition of Don Kitch Jr., CP 528: 14-529:23. 
36 App. E and F, AR: SC02417 and AR: SC02303. 
37 App. E and F, AR: SC02417 and AR: SC02303. 
38 CP 446:9-447: 10, CP 453: 11-455: 13, CP 468: 1-17, CP 475: 18-25 , Track layout with 
markups, AR: SC00488 . 
39 CP 527:12-25. 
40 Kitch, AR: SCOI710:7-11. 
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and discussed them with Jim Rockstad. 41 Rockstad provided Kitch with 

the letter from Gordon Thomson.42 Kitch did not consider any other 

documents or talk to anyone at King County before starting his business. 43 

Kitch often attended CUP-required meetings with track 

neighbors. 44 Frequently "no one was there.,,45 Kitch never heard noise 

complaints.46 He did recall that in 2010 the annual meeting was attended 

by 75 to 100 people.47 

E. Track Management Changes 

In 2002, after significant litigation, the Fiorito family48 took the 

track back from Jim Rockstad and changed its name to Pacific 

Raceways.49 Jason Fiorito (Fiorito) became President of Pacific 

Raceways, Inc. 5o Before starting at Pacific Raceways, .Fiorito managed a 

sand and gravel pit for Fiorito Brothers, Inc. 51 

Fiorito never spoke to Jim Rockstad about allowed activities on 

Mondays and Tuesdays.52 With the exception of the CUP, Fiorito 

41 Kitch, AR: SCO 1734:5-1 \. 
42-CP 416: 1-8. 
43 Kitch AR: SCO 1717: 7-SCO 1721 :22. 
44 CP 503:23-504:5. 
45 CP 504:9, CP 507:7. 
46 CP 506: 15, CP 522: 1-9, CP 524: 1-3. 
47 Kitch, CP 507: 19. 
48 The Fiorito Brothers' primary business was historically highway construction. CP 340, 
35:12-15. 
49 CP 342:12-15, CP 353:22-354:11. 
50 CP 339:15-17, CP 861:16. 
51 Fiorito, AR: SC02149: 9-10. 
51 Fiorito, AR: SC02238: 19-2239: 18. 

8 



reviewed no County documents discussing CUP quiet days until 2010. 

He "never saw ambient noise until pretty recently. ,,53 

Fiorito testified that he spoke to County CUP coordinator Matt 

Caskey just once about allowed uses on Mondays and Tuesdays, and 

performed no follow up investigation. Fiorito testified that Caskey told 

him that "street legal, muffled vehicles, had always been allowed.,,54 

Caskey, in contrast, testified that when he was CUP coordinator quiet day 

activities had to be quiet and nonimpacting, but that upon Fiorito's urging 

he began characterizing allowed uses as including "muffled, street-legal 

vehicles" in the mid 2000S. 55 

Fiorito also testified that he asked Don Kitch about the meaning of 

the CUP conditions and that "Don told me historically that meant him.,,56 

Kitch testified that he never had a conversation with Fiorito about what the 

CUP conditions meant, and that Fiorito never asked him about it. s7 

F. Pacific Grand Prix, LLC 

In 2003 Racetrack lawyers wrote King County about building a 

new kart track. 58 A December 29,2003 letter explained that "[t]he go kart 

53 CP 387:22-388:10, CP 873:4-25, CP 1812:23-24. 
54 CP 349:17-20. 
55 Deposition of Matthew Caskey, AR: SC00928:21-929: II, AR: SC00929: 12, AR: 
SC00944:16-17, AR: SC00971:16-972:12, AR: SCOOI29-130. 
56 CP 348:14-16. 
57 CP 509:23-510:6. 
58 December 29,2003 letter from Don Marcy to (former Director) Stephanie Warden. 
SC00097-00099 at Exhibit 2. 
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track needs to be moved in order for it to be used by shift karts because the 

frequency of the use will increase and create conflicts with the usage of 

the road course.,,59 The letter stated that the intent of the project was to 

"move the go cart track for use by shift carts.,,60 Based on statements that 

Racetrack intended only to relocate an existing go cart use, DDES only 

required a grading permit and associated State Environmental Policy Act 

(SEPA) review for the kart track project rather than a CUP amendment.6! 

PGP's consultants handled the permit process. 62 A SEPA checklist 

was submitted on June 10,2005. Paul Zalud, PGP's President, admitted 

that he reviewed the SEP A environmental checklist and supporting noise 

study before submitting them to DDES.63 The SEP A checklist described 

noise impacts as follows: "the noise created by the karts during racing, 

practice, and track operations. This noise will occur on an intermittent but 

permanent basis as they are allowed under the existing CUP.,,64 It did not 

reference uses or noise impacts other than karts. 65 

Additional documents PGP and Racetrack submitted to DDES 

describing the new track's intended use included: 

59 Id. 
60 Id. at page I, ~ I, 3, and at page 2, ~2. 
61 See Mitigated Determination of Non Significance, AR: SCOO 135-41, Clearing and 
Grading Permit, AR: SC00142-52 . 
62 CP 768: 1 0-771 :9. 
63 CP 821: 1-824:6. 
64 Exhibit 7 to Deposition of Paul Zalud, AR: SC02064-2082 at page 9. 
65 CP 824: I 6-25, CP 826:2 I -827:22. 
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• 3117/04 Land Use Pre-application Meeting Request 
Form: "Pacific Grand Prix LLC will lease land from 
Pacific Raceways and operate a cart racing facility.,,66 

• 1121105 letter from Racetrack attorney Don Marcy, 
"shift kart use. ,,67 

• 6118/05 Track Operations Summary: "existing kart 
events," "kart rental activity," "kart owners are allowed 
to rent the road race track," "intent of the applicant is to 
bring karting events back to Pacific Raceways," "the 
vendors will sell kart equipment," "kart racing events 
will not coincide with major racing events," "drive a 
performance kart." 68 

• 9112/05 revised Track Operations Summary: "existing 
kart events," "kart rental activity," "kart owners are 
allowed to rent the road race track," "intent of the 
applicant is to bring karting events back to Pacific 
Raceways," "the vendors will sell kart equipment," 
"kart racing events will not coincide with major racing 
events," "drive a performance kart.,,69 

• 9114/05 Revised Noise Evaluation re "Noise Generated 
by Karts.,,70 

DDES' 2005 SEPA Mitigated Determination of Nonsignificance 

(MDNS) required kart track operations to comply with CUP A-71-0-81 

and prohi bited use of karts with two-stroke engines. 71 It was incorporated 

into the Grading Permit authorizing kart track construction. 72 The kart 

66 AR: SC00451-456. 
67 AR: SCOOI19-00121. 
68 AR: SCOOI23-00125. 
69 AR: SCOO 131-00 134. 
70 AR: SC00451-00456. 
71 AR: SCOO 140, SCOOI49. 
72 AR: SCOO 135-152. 
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track opened for business in June of2009. 73 Zalud admitted that he never 

discussed non-kart uses with DDES staff during track construction. 74 

G. The Notice and Order 

After the 2009 and 2010 annual neighborhood meetings DDES 

received waves of noise complaints from track neighbors. 75 On January 

21 , 2011 , after receiving hundreds of complaints, DDES issued a Notice 

and Order. 76 It alleged that uses on required quiet days were " .... race-

related, not quiet, and not 'non-impacting' in violation of the plain 

language of CUP conditions 1A and B." The Notice and Order also 

alleged that use of the kart track by unapproved vehicles violated 

condition 15.77 Racetrack, ProFormance, and PGP jointly appealed. 

H. The Evidence 

Track neighbors living all around Pacific Raceways 78 testified at 

the appeal hearing about kart track and CUP quiet day noise impacts.79 80 

Track neighbors consistently described "blatantly loud,,,sl "distracting,,,S2 

n CP 794:15-16. 
74 CP 792: 18-25 . 
75 CP 1491:18-23, CP 1651:3-5, CP 1664:3-1666:1, CP 1667:12-1668:23, CP 1669:19-
1670:4, Deposition of Randy Sandin, AR: SCO 1232. 
76 App . B, AR: SCOI454 :19-55:7. 
77 Appellant PGP conceded the quiet days violation, and Appellant Race Track conceded 
a third violation alleging operating past required closing times. 
78 App. D, AR: SC02417. 
79 Williams, CP 1062:16-24. 
80 Larry Worden , CP 1000:5-1001:2, Huling, CP 1093:2-10943 :2, Boehm, CP 12912-6. 
Guddat, CP 1311 :4-24. 
81 Williams, CP 1058:3-10. 
82 Williams, CP 1044: 1-9. 
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and "intrusive"s3 track noise on CUP quiet days and from non-approved 

kart track uses. The neighbors testified that the noise "goes on and on, ,,84 

is "incessant,,,85 "constant,,,S6 "continuous,,,s7 goes "around and around" 

and sounds like it is "circling the house for hours ."ss The neighbors 

described the noise as "high-pitched,,,89 like a "bumble bee,,,9o "hornets,,,91 

or a "giant bee hive.,,92 Neighbors heard "engine revving,,,93 

"backfiring, ,,<)4 "shifting and downshifting,,,95 and "accelerating. ,,96 

Drifter cars on the kart track in particular generate obnoxious squealing 

. . 97 
tIfe nOIse. 

The majority of those who testified described track noise on CUP 

quiet days as interfering with their ability to hold normal conversations,9s 

83 Williams, CP 1044:1-9, 1105:10-16, Huling, CP 1088:5-9, 
Guddat, CP 1314:6. 
84 Huling, CP 1092:24. 
85 Williams, CP 1044:1-9. 
86 Boehm, CP 1268:5-1269:3, CP 1271 :2-8. 
87 Guddat, CP 1312:5-10. 
88 Williams, CP 1044: 1-9. 
89 Huling, CP 1106:1-3, Gaither, CP 1629:24-25, CP 1632:2-4, CP 1642:22-1644:6, 
Guddat, CP 1312: 16-21. 
90 Williams, CP 1044:1-9. 
91 Boehm, CP 1281:16,1290:6-7. 
92 Wells , CP 1536:11-12. 
93 Gaither, CP 1630:1-2. 
94 Clark, CP 1560: 10, Gaither, CP 1628: 18-1629: 12. 
95 Williams, CP 1044:1-9. 
96 Williams, CP 1050:2-12, Huling, CP 1092:13-1093:11, 
Gaither, CP 1612:25-1613:1. 
97 Neumann, CP 964:5-8, Huling, CP 1106:8-12, Felton, CP 1687:1-12. 
98 Larry Worden, CP 1036:7-24, Huling, CP 1096:1-11, Boehm, CP 1271:11-16, CP 
1277: 13-23, CP 1279:3-1280: 12, Guddat, CP 131159:4-24, Wells, CP 1534: I 1-1535:5, 
Clark, CP 1562: 18-1563: 16, Gaither, CP 1618:6-8, Felton, CP 1694: 1-3, Linda Worden, 
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both inside and outside of their homes,99 even after installing double 

windows. 100 Many described less tangible impacts, such as the inability to 

hear children playing, 101 or birds singing and Soos Creek, 102 or having to 

turn up their televisions. 103 Neighbors testified that more noise reaches 

their homes now than in the past, 104 due to removal of sound barriers by 

extensive on-site foresting and gravel mining. IDS 

Fiorito admitted that track operations have never generated a 

profit, I 06 but mining activities have produced about $4.5 million in 

107 Ab k . . . . ld revenue. sent trac constructIOn projects no mInIng cou occur, 

however, because mining is prohibited in the rural zone. lOS 

Track neighbors testified to a total of 32 separate days during 

which they verified that the track was operating in violation of the CUP 

C P I 72 9: I 8 - I 730: 5, C P I 73 0: I I - I 73 I : 5, C P I 73 I : 13 -I 7, C P I 73 3: I 0 - I 6 , Tetlow, C P 
1520:24-1521 :2. 
99 Huling, CP 1090: 16-1091 :25, Gaither, CP 1605: 13-22, Felton, CP 1693:24-25, Boehm, 
CP 1276:8. 
100 Huling. CP 1089: 16-1091 :7, Clark, CP 1565:24-1566: I. 
10 1 Wells. CP 1537: 17-24. 
102 Huling, CP 1088: 12-13, Boehm, CP 1261: 1-17, CP 1268: 1-3, CP 1280: 15-22, Felton. 
CP 1682:6-9, CP 1693: 19-22, Linda Worden, CP 1744: 13-18. 
103 Boehm, CP 1276: 10-1277: 12, Huling, CP 1096: 16-22, Gaither, CP 1616: 14-25. 
104 Guddat, CP 1318: 10-15 . 
105 Larry Worden, CP 1012: 1-1016:2, Boehm, CP 1261:3-20, CP 1273:23-1274:6, Wells, 
CP L532:11-1533:13, Linda Worden, CP 1706:1-1708:5, CP 1732:13-1733:2, and see 
Steffel, CP 565:6-14, Jurdy, CP 1397:4-6, CP 1398:10-12, Fiorito, CP 1823:8-1825:6, 
AR: SC02434. 
106 CP 863: I 0-21. 
107 CP 864:23-865:4. 
108 CP 863:22-864:13, App. D, AR: SC02417. 
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quiet days conditions. 109 Appellants' published schedules, 110 the Porsche 

Club on-line schedule, Ilion_line photographs taken for Proformance, 112 

the Race Track and ProFormance 2011 Track Use Agreement, 11 3 and Don 

Kitch's testimony I 14 corroborated the source of the noise. I IS 

I. North of Highway 18 

Linda and Larry Worden live exactly a mile away from 

Pacific Raceways, on the north side of Highway 18, next to 

witness Jeff Guddat. 116 Mrs. Worden heard "unbelievable noise 

coming from Pacific Raceway" in 2010,117 so she went over to see 

what it was and saw "that it was coming from the kart track." I 18 

Thereafter she frequently went to the track to watch grading 

activity and to educate herself about the new noise. 119 She never 

reported a violation "without me going over to personally look to 

h k· h . ,,120 121 see w at was rna mg t e nOIse ... 

109 See Appendix J for a list of violation dates and track activities. 
110 AR: SC00374-96, AR: SC02437-43. 
I I I AR: SC02399-400. 
11 2 AR: SC02421-27 . 
11 3 AR: SC02286-229I. 
114 CP 426: 14-17, CP 446: 12-447: II. 
115 In the interests of brevity some individual neighbors ' testimony is not discussed here. 
116 CP 988:24, CP 991:25-992:9, CP 1705:15, CP 1719:18, CP 1729:11-12, CP 1739:16-
22. 
11 7 CP 1724: 18-20. 
118 CP 1724:23-24. 
11 9 CP 1725:14-16. 
120 CP 1728:3-10 . 
12 1 Worden retained records of 51 days that she heard activities at Pacific Raceways and 
visually confirmed the source of the noise. She testified to twenty of them. 
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Mrs. Worden learned that the kart track was running 2-

stroke karts and big motorcycles called Supermoto which sound 

like big motorcycles "coming through your house.,,122 123 She also 

saw drifter cars using the kart track. 

She testified: "the drifters are probably, they're horrible. 

They also come right through the house. From one end of the 

house to the other." 124 Drifter cars "go out on a kart track, which 

has very tight corner[ s] . .. to see how fast you can slide around 

each corner. So it's a lot of, it's a lot of high engine noise, loud 

engine noise, plus the tire noise, plus all the squealing tires, and 

going around the corners." If a Supermoto or a drifter car event is 

going on the kart track Mrs. Worden could not have a conversation 

on her patio and would not choose to be outside. 125 

During a Monday or Tuesday lapping event on the road course she 

would have to "speak a little louder," on her back patio. 126 Inside, the 

road course noise is audible as much as 50 percent of the time on Mondays 

and Tuesdays." 127 When the Porsche Club used the road course on 

CP 1749:25-1750: 13. 
122 CP 1726: 11-1727: 1, CP 1728: 17-22. 
I2J CP 1727:21-22. 
124 CP 1726: 11-1727: 1, CP 1728: 17-22. 
125 CP 1729:24-1730:5, AR: SC02431. 
126 CP 1730: 11-1731:5, AR: SC02431, AR: SC02432. 
127 CP 1721: 1-24. 
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September 3,2011 , a weekend quiet day, it was loud on the property 

"[a]nywhere. In the house. Outside. Anywhere.,,128 Mrs. Worden 

testified that "[ w]e had grandchildren and whatever that weekend. And 

yes, it made a huge difference. In volume of the speech.,,129 

Mr. Larry Worden also described track noise received at the 

Worden home and noted that track noise is louder than Highway 18. 130 He 

testified that the reason it is so loud now "is they took all the trees down. 

They took the hill down that was there to buffer the sound. So, now the 

sound goes right through our place." 131 Mr. Worden testified that a large 

number of trees were removed from the site, and that previously there was 

"a 50-foot high hill right here ... that blocked the sound" from the track. 132 

J. South side/Auburn Black Diamond Road 

Neighbors living off of Auburn-Black Diamond Road, south of 

Pacific Raceways, 133 described road course noise on CUP quiet days. 

1. Jean Williams and Peter Tetlow 

Ms. Williams and Mr. Tetlow l34 live at 14426 SE Auburn-Black 

. d R d 135 Th 1 . b' 136 DIamon oa. eyare ong-tIme usmess partners. 

I28CP 1743:11. 
129 CP 1743:21-22. 
110 CP 998: 18-25. 
13 1 CP 1007:4-20 . 
132 CP 1012:13-1015:9. 
133 App. E, AR: SC02417. 
13 4 Now deceased. 
115 CP 1514:1-8, CP 1041:6-17, AR: SC002417. 
136 CP 1046:22-1047:6. 
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Ms. Williams' office faces east. 137 She testified: 

I hear it on Mondays and Tuesdays when I'm working in 
my office. My office [h ]as a sunroom on the outside 
between the office sunroom and then the yard and the deck. 
And it's very intrusive because it is incessant. It's frequent. 
It goes around and around. And you can hear them shifting 
and you can hear them down-shifting. Winding out. So, I 
quite often will tum on a fan or some, just something that 
mutes it a little bit. Otherwise, it's just like a bumble bee 
that follows you at a picnic. It's distracting to my research. 
I ,· . . 138 
t S Just mtruSlVe. 

She hears cars accelerating, decelerating, down shifting, and occasionally 

backfiring. 139 Regarding the impact of the noise she testified: 

1 knew when it was distracting. I knew that it, when it 
was bothering my concentration. So, yeah. You know. It 
was impacting my life. To hear the words non-impacting 

.. f d 11 140 to me, IS Just un amenta y wrong. 

Mr. Tetlow's office is on the south side of the house, the opposite 

side from Ms. Williams'. 141 He testified: 

We're in between that and the race track. And what 
happens is it not only fills up the valley with sound, but it 
reverberates off of the hill. And I get it in stereo from the 
south side. So, it's a very loud situation where I can't 
conduct business there as easily as I could in a quieter 
environment. 142 

IJ7Cp 1044:13-17. 
13 8 CP 1044: 1-9. 
139 CP 1050:2-12. 
140Cp 1051:14-17. 
141 CP 1517:3-8. 
142 CP 1520:3-7. 
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2. Sandra Gaither 

Issues regarding Pacific Raceways are life-long and emotional for 

Mrs. Gaither. 143 She would like to see the track removed. 144 She grew up 

on property her parents, the Lundbergs, 145 bought in 1948. 146 They built 

their house by hand with fir and cedar from the property. 147 It was a 

gathering place for friends and family until the track opened in 1960. 148 

Mrs. Lundberg lived there until she died in 2011. 

The property shares a boundary line with Pacific Raceways.14'-i 

The road course is 300-400 hundred feet from the house. ISO The closest 

stretch is curvy with an incline. 151 Mrs. Gaither visited almost every 

Monday and Tuesday in recent years. 152 She testified: 

Well, generally, for us, we are so straight exposed with that 
window between the hillsides, it comes up quite quickly at 
first. And usually, you know, it's the buzz and then it gets 
louder, and louder and louder. I'm not quite sure where 
they start with the school. But it certainly gains 
momentum, and speed and noise as it comes. I think it's 
turn 7 .... So, I'm hearing it all the way. But it's getting loud 
as we're coming into 4,5,(a) and (b), and then somewhere 
in here is where the, this, the incline begins .... Right around 
corner 6 .... And then that's when they're gonna be 

143 CP 1599:4-12. 
144 CP 1599:8-12. 
145 CP 1599:2, CP 1600:21, AR: SC02412-SC02416, AR: SC0230 1. 
146CP 1602:17-19. 
147 CP 1603 :6-1 0, CP 1606:2 I -22. 
148 CP 1603:16-20. 
149 CP 1600:7-8, AR: SC002305-2306. 
150 CP 1601 :6-1602:6. 
151 CP 1628:4-19. 
152 CP 1608:24-25, CP 1610:4-8. 
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changing speed, changing gears. That's quite often when 
we hear the backfires. 153 

Track noise disturbs Mrs. Gaither "[i]f it's impacting me, if it's enough to 

interrupt, to take my attention away from what I'm doing, or from what 

I'm saying or hearing. If that impact is great enough that I cannot carryon 

what I was doing in my normal setting, then, yeah." 154 

3. Tracie Felton 

Ms. Felton made a variety of complaints to King County about 

track noise starting in 2010. She occasionally verified the source by 

visiting the track, but mostly looked online. 155 Ms. Felton heard Monday 

and Tuesday noise most in the afternoons. 156 

4. Leah Boehm 

Ms. Boehm lived with the track for years, but became more aware 

of it in 2010. 157 She described increasing track noise over the years. 158 

On Mondays and Tuesdays she would start hearing track noise around 

9:00 or 9:30,and the noise "kicked in heavy around 11:30 or SO.,,159 Ms. 

Boehm correlated what she was hearing with particular track activities by 

looking at the Pacific Raceways website. 160 She testified that "as soon as 

150 CP 1611:11-17. CP 1612:1- 9. 
154 CP 1638:13-23. 
155 CP 1687:9-25. 
156CP 1693:5-18. 
157 CP 1267:1-8. 
158 CP 1258:4-20. 
159 CP 1286:5-10. 
160 CP 1291 :7-19. 
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they'd start their 11 :30 lapping, 11 :30 a.m. I heard loud race cars going, 

and going, and going, and going. So, yeah, I would say, you know, there 

d· I' ,,161 was a [rect corre atlOn. 

5. John Clark 

Mr. Clark is a retired shop teacher. He did automotive work in the 

summers.162 He has lived next to Pacific Raceways for 26 years. 163 His 

house is about 30 feet below the road course. 164 He testified that weekend 

quiet days used to be posted but that "I don't, they don't post them 

anymore, I don't know when they are.,,165 He stated "We used to try to 

schedule out barbeques and stuff. But we don't bother anymore.,,166 

K. Heather Highlands Neighbors 

The Heather Highlands neighborhood is approximately a mile and 

a half east of Pacific Raceways, on the valley wall. 167 

1. Don Huling 

Mr. Huling is sensitive to noise. Before retiring he modified jet 

airplane naps to meet noise requirements. 168 He testified that there is no 

161 CP 1292:11-15 .. 
16" CP 1546:12-1548:19. 
163 CP 1551:3. 
1MCp 1552:13-16,CP 1553:13-16. 
165 CP 1566:2-12, CP 1572:11-12. 
166 CP 1566:2-12, CP 1572:11-12. 
167 CP 971:5-6, Huling, CP 1084:20-1085:9, CP 1090:7-15, see also App. E, AR: 
SC02417. 
168CP 1086:15-22,CP 1087:2-11. 
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place in his 2,700 square foot house where he cannot hear track noise on 

Mondays and Tuesdays: 169 

If it's going around the big track, you can hear them go 
around and there's a pick 'up in noise as they're accelerating 
and decelerating when it's not so loud. As they come down 
the curve through the S-turns, why then you can hear them 
pretty good then. Even though their exhausts are pointing 
away from us. And they make the big round house turn at 
the east end. And you can hear them accelerating all 
through [there] and then up the straight-of-way. So you get 
a pattern. I don't know, it probably is a minute and a half, 
two minutes long, from making a full circuit. And you get 
this noise pattern that just goes on and on. So you know, 

k h · , ..... 170 you now were It s commg irom. 

With regard to the daily schedule, he testified "[t]ypically, you 

wouldn't hear much going on, oh aboutll :00 or so. And then there 

seemed to be a lunch break period. And then they, in the afternoons, why 

it would go from onesie-twosie are [sic] half a dozen or so. So it got 

louder in the afternoons .,, 171 Mr. Huling hears individual motors, and can 

tell about how many cars are on the track. 172 When there are a lot of cars 

.. I I d 173 It IS a ot ou er. 

Mr. Huling also described noise from the kart track. He observed 

that "the tonal quality was different than race cars on the main race track, 

[sic] The higher pitched, [sic] which would be smaller engines like go-

169 CP 1091:8-25. 
170 CP 1092:13-1093:1. 
171 C P 1 094: 1 1- 14. 
mCp 1095:23-25. 
173CP 1095:15-19. 
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karts or motorcycles. And the pattern of noise was different because of 

the, there's no long straight-of-ways on that track. So you'd hear lots of 

ups and downs, ups and downs when they were running.,,174 Mr. Huling 

verified what he was hearing through the ProFormance website. 175 

2. Nick Wells 

The Wells' house is about a tenth of a mile farther from Pacific 

Raceways than the Hulings'. 176 Mr. Wells has been home during the day 

since 2005. In 2009, when his wife started working from home on 

Mondays and Tuesdays 177 he noticed that "[ u ]suaUy in the middle of the 

afternoon from 1 :00 or 2:00 on, it sounded as though road racing were 

going." 178 He and his wife liked to sit outside to eat their lunch, but "if we 

delayed too long we learned that we couldn't sit on the deck and have 

lunch because the noise was too much .... [Y]ou could have a 

conversation for short periods of time. But then the noise level would 

increase and it just, it got to where it was easier to be inside than it was to 

be outside." 179 The noise pattern continued for most of the afternoon. 1 ~() 

174 CP 1104:21-25. 
175 CP 1093:21-23. 
176 C P I 530: I 1- 16. 
177 CP 1533:23-25. 
178 CP 1534: 13-24. 
179 CP 1535:2-5. 
ISU CP 1535:7-1536: 15. 
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3. Diana Robertson 

Mrs. Robertson has lived in Heather Highlands since 2004. 181 She 

used to hang out at Pacific Raceways and has been to the track hundreds 

f . 182 183 M R b . h'l h h d o tImes. rs. 0 ertson can every once maw I e ear t e so un 

f b · h b . 184 o cars, ut It as never een an Issue. 

L. Northside Neighbors 

The Appellants presented testimony from neighbors who live to 

the north of Pacific Raceways. 

1. Pamela Neumann 

Mrs. Neumann enjoys the sound of the track, and supports the 

industry.18S She explained why the noise is less on the north side than 

what the south side neighbors hear: 

It's more of, the sound is more there. We don't get an echo 
I think, as the people on the south end get it, go through the 
canyon. When I went to that meeting at Lakeview there 
was, I think was Wednesday night, and there was grudge 
races going on. And it seemed that the echo through the 
canyon was a lot worse in sound than what I heard from 
when I left home. 186 

Mrs. Neumann testified "I think the only thing that irritates me 

about the track is when they have, it's, I think it's called drifting. And it's 

181 CP 974:19-21. 
182 CP 976:5-10. 
183 CP 976: I 1-18. 
184 CP 984:25-985:3 . 
185 CP 959:8-18. 
186 CP 961: 13-24. 
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the constant squealing of tires. I don't know how they do it. But that's the 

only sound from the race track that bothers me.,,187 

2. Jennifer and Kelly Nowland 

Mrs. Nowland was literally born in the car as her parents were 

passing Pacific Raceways on their way to the hospital. 188 She and her 

family would go to the track when she was a child. 189 Mr. Nowland has 

formed car clubs, and has rented the track. 190 They hear noise from the 

track, but it's background noise, they don't pay attention to it. 191 

M. The Noise Studies 

The parties admitted noise studies into evidence. The studies 

measured track noise on CUP quiet days, in different locations, different 

times of the year, and during different events. Overall, the studies showed 

increased ambient noise levels in a variety of locations, 192 many sound 

events 10 decibels and more over the ambient level,193 and impacts caused 

b 1 1· 194 Y tona qua lty. 

187 CP 964:5-9. 
188CP916:17_21. 
189 CP 916:25-917:7. 
190 CP 947:22-949: 16. 
191 CP 921: 14-16, CP 938:23-939: 13. 
192 March 29, 2011, JR Engineering Report, AR: SC00292-00309, AR: SC0031 0-0031 I, 
April 7,20 II, JR Engineering Report, AR: SC003I2-00340, September 28,20 I I, 
Sparling Report, AR: SC00341-00350. 
193 AR: SC02405-02407, AR: SC02409-2411, CP 1402: 18-1404:8. 
194 October 22,2010 Sparling Noise study, AR: SC00241-91. 
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Basil Jurdy, the County's expert, described track noise measured 

on September 3, 2011, a weekend quiet day: 

The measurements that we took, and the measurements that 
were taken by Mr. Steffel, show peaks of events, or peak of 
noise levels that represented, that presented a car event 
going by. When we look at the spacing between these 
peaks the average time is 1.5 to two minutes. The length of 
the race track is about 2 and, 2.25 miles. This tells us that 
the speed of the, the car speed on the race track is about 70 
to 90 miles per hour. These are race cars. And they sound 
completely different than vehicular traffic on streets. 
Nearby Black Diamond Road has regular cars that are 
moving at 35 to 40 miles per hour. Occasionally there's 
somebody breaking the speed limit but it's not regularly 
every two minutes or minute and a half. 195 

N. The Examiner's Conclusions 

With regard to CUP quiet days the Examiner concluded: 

The training done by ProFormance Racing School has not 
been "quiet" and "non-impacting" as those words are 
commonly understood. The noise heard at nearby 
residential properties has been substantial, and the residents 
on some of those properties have been impacted. 196 

With regard to the kart track the Examiner found: 

Based upon the documents presented to King County by 
the [Appellants] preceding and throughout the application 
process, King County intended, and the applicants either 
understood or should have understood, that the description 
of uses as "shift kart events, driver training, and track 
rental," limited all uses on the track to karts. 197 

195 CP 1391: 17-1392:2. 
196 CP 115:20-21. 
197 App. A, CP 1 12:7-9, AR: SC02540, . 
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O. The Superior Court Opinion 

The superior court affirmed the Hearing Examiner's Decision, 

amending only one line, and exercised its original jurisdiction to deny 

Appellants equitable claims. 198 

III. ISSUES PRESENTED 

A. Was the Examiner's decision supported by 
substantial evidence? 

B. Is CUP Condition l(a), which states that the track 
must be closed on Mondays and Tuesdays except for 
"emergency vehicle testing and training, or other 
non-race related testing functions that are quiet and 
non-impacting" clear? 

C. Do equitable doctrines preclude enforcement of 
CUP conditions where Appellants' activities cause 
severe noise impacts to area residents? 

1. Under RCW 7.48.160 may laches or estoppel bar 
enforcement of CUP conditions? 

2. [s permit interpretation a question of law to 
which equitable estoppel does not apply? 

3. Should this Court conclude that no Appellant 
proved the elements of equitable estoppel? 

I. Were ProFormance's exceptionally loud, 
race-related activities reasonably based on 
any statement by King County? 

ii. Did Race Track prove reliance on any 
statement by the county were its President 
did not consider the documentary record 
until 2010 and his testimony regarding 
conversations with others is disputed? 

iii. Did PGP establish reasonable reliance on any 
statement by King County where its operator 

198 App. D, CP 43:7-16, and see James v. County of Kitsap, 154 Wn.2d 574, 115 PJd 
286 (2005) re superior court exercise of original jurisdiction in LU PA appeals. 
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never spoke with DDES staff about his 
intended use of the kart track? 

4. Does laches bar King County's timely 
enforcement of CUP conditions where the 
violations at issue substantially impact 
Appellants' neighbors? 

D. Should King County be awarded reasonable 
attorney fees under RCW 4.84.370? 

IV. ARGUMENT 

Appellants bear the burden to prove error under RCW 36.70C.130. 

Here, the Examiner and the superior court correctly held that Appellants 

violated CUP conditions by generating extreme noise on quiet days and by 

running cars and motorcycles on the kart track. Because the County acted 

consistently and diligently equity does not bar enforcement. This appeal 

should be denied. 

A. Extensive evidence proved that Appellants 
generated excessive noise on CUP quiet days. 

Substantial evidence is evidence that would persuade a fair-minded 

person of the truth of the statement asserted. 199 On review the court 

considers all evidence and reasonable inferences in the light most 

favorable to the party who prevailed before the highest fact-finding 

authority.200 Because this Court accepts the fact finder's views regarding 

199 Cingular Wireless, LLC v. Thurston County, 131 Wn.App. 756, 768, 129 P.3d 300 
(2006) (quoting Freeburg v. City of Seattle, 71 Wn.App. 367, 371-72, 859 P.2d 610 
(1993)). 
200 CingulaI' Wireless, LLC, 131 Wn.App. at 768. 

28 



the credibility of witnesses and the weight given to competing 

inferences,201 Appellants' arguments that track neighbors' testimony was 

biased or otherwise not credible must be rejected. 

In this case the Court must consider all the evidence in the light 

most favorable to King County, as the prevailing party before the Hearing 

Examiner. Eleven neighbors living a mile or more away from Pacific 

Raceways testified that they could not hold normal conversations at their 

homes on CUP quiet days because the track noise was so loud. As 

previously described herein, track neighbors described distinct noise 

patterns generated by track activities, and corroborated their observations 

by either going to the track or looking at on-line event schedules. The 

record contains specific evidence of loud track activity on at least thirty 

. I' d 202 VIO atlOn ates. 

Notice and Order EI000334 alleged that Racetrack and 

ProFormance were violating CUP conditions by 

Use of the primary Race Track for race-related functions on 
required quiet days in violation of permit conditions I A 
and B, including but not limited to operation of 
Pro F ormance Racing Schoo 1 and use of the track by private 
vehicles for "lapping." DDES alleges that Race Track LLC 
knowingly permits uses on required quiet days which are 
race-related, are not quiet, and are not non-impacting in 

20 I Freeburg. 71 Wn.App. at 37\-72. 
202 App. J. 
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violation of the plain language of the Conditional Use 
Permit A-71-0-81, 1984 Rules and Procedures. 203 

The Examiner concluded that " ... the training done by 

ProFormance Racing School has not been "quiet" and "nonimpacting" as 

those words are commonly understood. The noise heard at nearby 

residences has been substantial, and the residents on some of those 

properties have been impacted.,,204 The record reflects that the noise is so 

loud that it can be heard inside the Worden house, a mile north of the 

track, up to 50% of the time on Mondays and Tuesdays,205 206 often 

interfering with the families' ability to communicate. On September 3, 

2011, a weekend quiet day, track noise was loud on the Worden property 

"[a]nywhere. In the house. Outside. Anywhere.,,207 Inside the Worden 

house one would "talk a little louder," and "outside, outside makes a 

difference than how you, as to the volume of your voice than inside.,,208 

John Clark, a south side neighbor, testified that he does not bother 

scheduling barbeques and family events on weekend quiet days anymore 

because when they did it was not quiet.209 Pete Tetlow testified that if cars 

"03 App. B, AR: SC00402. 
"04 App. A, AR: SC 02542. 
"osCP 1719:18-19,CP 1719:15-1720:24. 
206 ProFormance is the most common track user on Mondays and Tuesdays. 
207 CP 1743:11. 
208 CP 1743: 12-19. 
"09 CP 1566:2-12, CP 1572:11-12. 
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were running on the track on Mondays and Tuesdays it interfered with his 

ability to conduct business from his home office. 210 

Heather Highlands neighbors testified that on Mondays and 

Tuesdays track noise is heard throughout their homes, even with noise 

reducing windows. 211 Residents cannot hold normal conversations in their 

gardens. 212 As one resident testified "You could have a conversation for 

short periods of time. But then the noise would increase and it just, it got 

to where it was easier to be inside than outside. ,,213 

The Sparling noise study, submitted by DOES, supported 

neighbors ' descriptions of the noise they heard. The study showed 

... a dramatic depiction of the noise differential at one 
nearby residence on Monday, August 15, 2011, between 
times when noise events were and were not observed 
emanating from Pacific Raceways. Although the noise 
level averages, identified as 30 minute Leq, are moved by 
only 2.9dBA (from 50.5 dBA to 53.4 dB A), the number 
and amplitude of peak noise events during the raceway 
activity are changed dramatically, with numerous events 
during raceways activity that are 10 dBA and more in 
excess of the 30 minutes Leq without raceways activity? 14 

210 CP 1520:3-7. 
211 CP 1089:16-1092:9. 
m Huling, CP 1096:7-14, Wells, CP 1534: 15-24. 
21J CP 1535:2-5. 
214 App. A at Findings, ~21, AR: SC02538, and see September 28,20 II Sparling Noise 
Study, AR: SC00312-40. 

31 



The Sparling report showed that the noise emitted on September 3, 2011, a 

quiet day when the Porsche club was on the track, was even louder than 

the August 15,2011 date.2lS 

When the evidence and inferences are considered in the light most 

favorable to the County it is abundantly clear that track activities on 

Mondays, Tuesdays, and weekend quiet days have not been quiet and had 

significant impacts on neighboring residents. 

Appellants' argument that track neighbors were unable to testify to 

specific violations is simply incorrect. In addition to unmistakable track 

noise patterns overall, the record reflects at least 30 dates in which illegal 

track activity was confirmed as the source of a noise complaint.216 Track 

noise on CUP quiet days affects speech intelligibility throughout homes 

more than a mile away from the track. 

Appellants' substantial evidence argument borders on frivolity. 

Considering the record in the whole in the light most favorable to DDES 

Appellants cannot show error under RCW 36.70C.130(l). 

B. Condition l(a) provides fair notice that loud 
activities are not allowed on CUP quiet days. 

215 AR: SC00319 at figure 8. 
216 App. J. 
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CUP condition lea) is not vague. 217 It is clear as applied to 

Appellants here. The track is to be closed on CUP quiet days.2lS The only 

exception is for "emergency vehicle testing and training and other non-

race related testing functions that are quiet and non-impacting. ,,219 The 

superior court and the Examiner agreed that "Proformance Racing School 

has not been quiet and non-impacting, as required by the CUP.,,220 This 

Court should hold that the phrase "quiet and non-impacting" is not subject 

to varying interpretations. 

A land use ordinance that provides fair warning and allows a 

person of common intelligence to understand the law's meaning does not 

violate a party's constitutional rights. 221 Courts do not require 

unreasonable standards of specificity and judge ordinances as applied. 222 

Ordinances are presumed constitutional, and the challenger must prove the 

ordinance is unconstitutional beyond a reasonable doubt. 

Appellants provide no authority to support the' application of 

vagueness doctrine to negotiated operational permit conditions. Instead, 

permit conditions must 1) not offend the zoning code, 2) not require illegal 

217 CP 234-237. 
218 App. C, AR: SC00050-74 at SC00068. 
219 & at AR: SC00068(emphasis added). 
220 App. D at 10: 17-18. The superior court disagreed with the Examiner's conclusion that 
schools were not allowed, finding that a quiet, non-race related, driver's training school 
for new, inexperienced or elderly drivers with reasonable speed limits would be permitted 
by condition l(a). 
221 Young v. Pierce County, 120 Wn.App. 175, 182,84 P.3d 927 (2004). 
222 & at 182. 
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conduct, 3) be in the public interest, 4) be reasonably calculated to achieve 

a legitimate zoning objective and 5) not be unnecessarily burdensome. 223 

Burien Bark Supply v. King County,224 a zoning case, does not 

support Appellants' claims.225 Burien Bark purchased a commercial site 

after county officials confirmed that their intended bark sorting use was 

permitted there . . Per code, manufacturing and processing were permitted 

in the general commercial zone "in limited degree .... ,,226 

Burien Bark used its property to sort and bag and sell beauty 

bark.227 In 1980 and 1981, county inspectors responded to dust and noise 

complaints from neighbors, but found no zoning violation?28 In 1983, 

following additional complaints, the county notified Burien Bark that its 

entire operation violated area zoning. On appeal the Supreme Court 

concluded that "manufacturing and processing in limited degree" was 

. . II 229 unconstltutlOna y vague. 

The Supreme Court reasoned 

The code does not explain how a procedure is to be deemed 
"limited." We cannot tell, for example, whether one should 
consider the number of steps in the process; the percentage 
of business time devoted to the process; the extent to which 

22J Woodinville Water Dist. v. King County, 105 Wn.App. 897,906, 21 P.3d 309, 313 
(2001), (citing Gerla v. City of Tacoma. 12 Wn.App. 883,533 P.2d 416 (1975)). 
224 106 Wn.2d 868, 725 P.2d 994 (1986). 
225 CP 232. 
226 Id. at 869, citing former KCC 21.30 .0 10 (emphasis added). 
227 Id . at 869. 
m Id. at 869-70. 
229 Id. at 870. 
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the process is necessary for the overall business; or the 
physical size of the process. The code unconstitutionally 
leaves to the discretion of county officials the substance of 
determining what activities are prohibited.23o 

Here, in contrast, the word "quiet" is in common usage and is commonly 

understood. 

The ordinary meaning of "quiet" is, "still, calm, motionless ... not 

noisy , hushed ... . " or "making no noise; silent...free of noise; hushed.,,23I 

As applied to Appellants, "quiet and non-impacting" provides fair warning 

that loud racing schools and track lapping by sport racing enthusiasts, 

which interfere with conversations in homes and gardens for miles around, 

violate the condition. 

CUP condition 1 (a) gives fair warning that the extreme noise 

generated by Appellants' activities is not allowed. Error under RCW 

36. 70C.130(1 )(f) must be proved beyond a reasonable doubt. Appellants 

cannot meet that burden. The Examiner's decision should be affirmed. 

C. Equitable doctrines do not apply to questions of 
law or diligent exercise of CUP enforcement 
functions. 

This Court should hold that laches and equitable estoppel do not 

bar DOES' exercise of its essential governmental function. The Court 

should find that DOES was diligent and that none of the Appellants' noisy 

230 Id. 

231 App. A, Findings ~ ll(internal citations omitted); AR: SC02535. 
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CUP violations were based on statements by county staff. The Court 

should also conclude that estoppel does not apply to the interpretation of 

CUP conditions, because CUP interpretation is a question of law. Finally, 

the Court should hold that the equities weigh strongly against Race Track, 

whose ownership apparently desires to eat its cake and have it too. 

Having generated $4.5 million in revenue by removing gravel and 

timber noise barriers to the detriment of its neighbors and tenants, Race 

Track now adds insult to injury by claiming that the neighbors are unduly 

sensitive and biased and that the county effort to enforce their rights under 

the CUP was "nonsensical." 

Estoppel will not be applied where its application would interfere 

with the discharge of governmental duties. 232 Because the county acted in 

its governmental capacity "the evidence must present unmistakable 

justification for imposition of the doctrine.,,233 Appellants cannot meet 

their burden. 

In Mercer Island vs. Steinman, the Court refused to apply equitable 

estoppel to Mercer Island's enforcement of its single-family zoning 

code. 234 Steinman applied for a building permit for the construction of an 

addition for use as a "game room," "hobby area" and "photo dark room." 

m City of Mercer Island v. Steinmann, 9 Wn.App. at 48 I -82, 513 P.2d 80. 
m City of Mercer Island v. Steinmann, 9 Wn.App. 479, 482,513 P.2d 80 
(1973)( emphasis added). 
234 See ill. 
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Instead, Steinmann's remodel contained three apartments, two of which he 

rented out. 235 County official had inspected while the apartments were 

under construction. 

In rejecting Steinmann's estoppel argument the Court reasoned ,"a 

municipality is not precluded from enforcing zoning regulations if its 

officers have issued building permits allowing construction contrary to 

such regulations, have given general approval to violations of the 

regulations, or have remained inactive in the face of such violations.,,236 

The Court concluded that "[t]he public has an interest in zoning that 

cannot thus be set at naught. The plaintiff landowner is presumed to have 

known of the invalidity of the exception and to have acted at his peri(m 

The Supreme Court recently came to a similar conclusion in Lauer 

v. Pierce County. The Lauer's neighbors, the Garrisons, built a single 

family residence within a stream buffer. 238 The Garrisons, who failed to 

identify the stream in their permit application, argued that they had vested 

rights and that they relied on a Pierce County inspector's approval of the 

h 'C" I . 239 ouse s lootmg ocatlOn. 

mId. at 481. 
236 Id. (citations omitted, emphasis added.) 
m City of Mercer Island v. Steinmann 9 Wash.App. at 483, citing Y. F. Zahodiakin Em:'r 
Corp. v. Zoning Bd. of Adjustment of City of Summit, 86 A.2d at 132 (emphasis added). 
238 Lauer v. Pierce County, 173 Wn.2d 242,267 P.3d 988 . 
239 & at 250. 
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The Court noted that it was not clear what county statement the 

Garrisons were relying on, and that "the alleged statement made by the 

County is not even included in the record.,,24o The Court reasoned that 

"where the representations allegedly relied upon are matters of law, rather 

than fact, equitable estoppel will not be applied. 241 Because "whether 

rights pursuant to a land use application vest is a question of law" the 

Court concluded that equitable estoppel did not apply. 

Silverstreak, Inc. v. Department of Labor and Industries cited by 

Appellants' is unlike this case.242 Silverstreak does not involve permit 

enforcement or impacts on citizens. Silverstreak involved wage 

regulations protecting workers on the SeaTac third runway project. 24J The 

Silverstreak court noted that "[p Jrecluding the Department from applying 

its new policy position ... does not impair any legitimate department 

f . ,,)44 
unctIOns. - Here, in contrast, neighbors for miles are impacted by 

Appellants' CUP violations. Thus, Silverstreak does not apply. 

The facts in this case are like the facts in Steinmann and Lauer. 

Like a permit vesting determination, interpretation of CUP conditions is a 

question of law to which equitable estoppel does not apply. Also like the 

situation in Steinmann and Lauer, PGP operator Zalud failed to provide 

140 Id. at 257. 
241 Id. citing Dep't of Ecology v. Theodoratus, 135 Wash.2d 582, 599,957 P.2d 1241 
( 1998). 
242 Appellants' Opening Briefat 25, citing 159 Wn.2d 868,154 P.3d 891 (2007) . 
24~ Id. 
244 [d. at 89 I. 
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full and accurate information in his permit application. The Court should 

conclude that the public right to the protections of the CUP conditions 

prevail, and that Appellants violated the plain language of those conditions 

at their own risk. 

1. Laches and estoppel do not apply to 
governmental zoning decisions or to public 
nuisances pursuant to RCW 7.48.190. 

Policy concerns precluding waiver of public rights are codified at 

RCW 7.48.190. That statute states that "[n]o lapse of time can legalize a 

public nuisance, amounting to an actual obstruction of public right." The 

county is authorized by statute to adopt ordinances declaring what shall be 

deemed a nuisance. 245 KCC 23.02.030(A)246 provides that "[a]ll civil code 

violations are hereby determined to be detrimental to the public health, 

safety and environment and are hereby declared public nuisances." 

Violation of a conditional use permit is a civil code violation. 247 Violations 

of a zoning permit are equivalent to violations of the zoning regulation 

itself.248 Thus, in addition to the common law analysis described in 

Steinmann, RCW 7.48 .190 also precludes application of laches and 

estoppel. 

245 RCW 36.32.120(10). 
246 Attached as Appendix 1. 
247 KCC 21 A.02.040(A), 21 A.08.020(A), Attached as Appendix 1. 
248 In re Minor Subdivision Plot Approval #88-340 For Stanley Robinson, 156 Vt. 199, 
202,591 A.2d 61, 62 (1991) (citing Kulak v. Zoning Hearings Bd. of Bristol Township, 
128 Pa.Commw. 457, 461-462, 563 A.2d 978,980 (1989), and In re Meeker, 156 Vt. 
182, 588 A.2d 1362, 1367 (1991)). 
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2. None of the Appellants have established 
the elements of equitable estoppel. 

The doctrine of equitable estoppel applies when there exists 1) an 

act or admission by a party inconsistent with a later asserted claim; (2) an 

action by the relying party on the faith of such statement of act; and (3) 

injury to the relying party would result if the party making the 

representation were permitted to contract or repudiate the statement or 

act. 249 In addition to the above elements, a party asserting equitable 

estoppel against the government must also prove that (1) estoppel is 

necessary to prevent a manifest injustice; and (2) that applying estoppel 

will not impair governmental functions. 25o 

Regarding CUP quiet day violations, the Court should hold that 

DDES staff consistently represented that activities on CUP quiet days 

were to be quiet and non-impacting, that Appellants did not prove any 

statement to the contrary, or any detrimental reliance thereon, and in light 

of the clear, negotiated limitations in CUP condition 1 (a), that action 

based on any statement ostensibly allowing loud activities on CUP quiet 

days would not have been reasonable. 

Regarding unpermitted kart track uses, the Court should hold that 

POP owner, Paul Zalud, cannot establish any element of equitable 

149 Steinmann, 9 Wn .App. at 481 (internal citations omitted). 
250 Litz v. Pierce County, 44 Wn.App. 674, 683, 723 P.2d 475 (1986) (citing Shafer v. 
State, 83 Wn.2d 618, 623 , 521 P.2d 736 (1974». 
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estoppel. The Court should also hold that Zalud is not entitled to equitable 

relief because he engaged in willful misconduct in the permit process?51 

i. ProFormance cannot meet the 
elements of equitable estoppel. 

The DOES Notice and Order alleged 

Use of the primary Race Track for race-related functions on 
required quiet days in violation of permit conditions lA 
and B, including but not limited to operation of 
ProFormance Racing School and use of the track by private 
vehicles for "lapping." ODES alleges that Race Track LLC 
knowingly permits uses on required quiet days which are 
race-related, are not quiet and are not "non-impacting" in 
violation ofthe plain language of Conditional Use Permit 

2'2 A-71-0-81, 1984 Rules and Procedures. ) 

ProFormance owner Don Kitch, Jr. was aware ofthe CUP's limitations on 

track uses Mondays and Tuesdays.253 When deciding whether to operate 

at SIR Kitch reviewed the 1989 letter to Rockstad from CUP coordinator 

2'4 Gordon Thomson. ) 

Rockstad's letter inquired "[c]an a classroom school take place 

with 20 students and video-taping vehicles with mufflers in cornering 

situations," and does "Quiet Day" mean non spectator, nonimpacting 

(muffled vehicles) no noise above ambient and no traffic problems?255 

251 App .. 0 at p. 9:17-18 . 
252 App. B, AR: SC00402. 
m CP 415:12-25. 
254 CP 416: 1-17 , 498:25-499: 18, September 29, 1989 Letter from Rockstad to Thomson, 
AR: SC00082-83, App. G, and October 12, 1989 letter from Thomson to Rockstad, 
AR : SC00084-85 , App. H. 
255 App. G. 
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Thomson responded "[y]es, a driver's training school for approximately 

20 students using muffled cars may take place," and "[y]es, quiet day 

mean[s] non-spectator, non-impacting (muffled vehicles), no noise above 

ambient, and no traffic impacts,,,256 Kitch testified that he did not consider 

any other documents or talk to anyone at King County?57 

ProFormance runs a variety of programs on Mondays and 

Tuesdays, including recreational sport lapping, thrill rides in a taxi, and a 

, , , h 1 258 G 1 d h 1 10 'I h)-i<) competItIOn racmg sc 00 , oa spee s reac mi es per our.- · 

Multiple track neighbors described extreme noise from his program?60 

The Sparling Noise Study illustrated the noise produced by ProFormance 

on August 15,2011,261 

Because the evidence clearly illustrates that ProFormance is not 

operating a classroom school, that its activities are almost universally 

race-related, and that ProFormance's operations generate noise well above 

ambient, Kitch's operations cannot have been developed in reasonable 

reliance on the Thomson letter. King County's Notice and Order is 

consistent with that 1989 correspondence. ProFormance cannot meet its 

256 App. H. 

257 Kitch, AR: SCOI717-1723. 
258 CP 446:9-447:10, CP 453:11-455:13, CP 468:1-17, CP475:18-25. 
259 CP 527:12-25. 
260 Neighbors testifying specifically about activities correlated with ProFormance include, 
inter alia, Jean Williams, CP 1050:2-12, Don Huling, CP 1092: 13-1093: 1 Nick Wells, 
CP 1535:7-1536:15, Sandy Gaither, CP 1611:11-17, 1612:1-9. 
261 AR: SC00318, Figures 6 and 7, Felton CP 1688:1-3,15-18, CP 1699:1-6. 
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burden to show an inconsistent statement or action on the faith of such 

statement. The Examiner's decision was not legally erroneous as to 

Appellant ProFormance. 

ii. Appellant Race Track cannot meet 
the elements of equitable estoppel. 

The Fiorito famill62 took Pacific Raceways back from Jim 

Rockstad in 2002?63 Incoming President Jason Fiorit0264 did not speak to 

Rockstad about the CUP, 265 or investigate the meaning of CUP quiet days 

until 20] 0. 266 CUP coordinator Matt Caskey repudiated Fiorito's claims 

about his statements, as did Don Kitch. 

Fiorito testified that CUP coordinator Caskey told him in 200 I that 

"street legal, muffled vehicles, had always been allowed. ,,267 Caskey 

maintained that CUP quiet days had to be quiet and nonimpacting, 

testifying that he characterized allowed uses on those days as "muffled, 

street-legal vehicles" starting in the mid 2000s, upon Fiorito's urging. 268 

Fiorito also testified that he asked ProFormance owner Don Kitch about 

the meaning of the CUP terms "non-race related testing functions that are 

262 The Fiorito Brothers' primary business was historically highway construction. 
CP 340:14-15. 
263 CP 414:20-416: 15, Fiorito, AR: SC02218: 1-3, AR: SC02239: 12-18, AR: SC02239. 
264 CP 413: 16, CP 861 : 16. 
265 Fiorito, AR: SC02221-2228. 
266 CP 387:22-388: 10, CP 873 :4-25, CP 1812:23-24. 
267 CP 423:17-20. 
268 Caskey, AR: SC0097 1:21-972: 12, AR: SCO 1 000: 16, AR: SC00971-2. 

43 



quiet and non-impacting" and that "Don told me historically that meant 

him. ,,269 Kitch testified that the conversation never happened. 270 

The superior court found that when Appellants inquired regarding 

permitted activities on CUP quiet days "King County's responses 

consistently reflect the language of the CUP - that any activities had to 

abide by the 'quiet, non-impacting'" requirements of the CUP.271 This 

Court should conclude the limited evidence regarding any statements 

made to Fiorito is a far cry from the clear and convincing evidence 

required to establish estoppel against the government. Certainly Racetrack 

cannot prove reasonable reliance on any amorphous statement in the face 

of the plain language of the CUP and the consistent requirement that quiet 

day activities had to be just that. 

iii. Kart track operator Paul Zalud 
did not rely on any statement by 
DDES staff. 

The superior court, exercising its original jurisdiction, found that 

Paul Zalud, operator of PGP, failed to provide information to the County 

essential to its ability to effectively evaluate the track's proposed uses, and 

that his "willful misconduct" is clearly shown by the record. 272 The 

Examiner found "based upon the documents presented to King County by 

269 CP 422: 14-16. 
270 CP 509:23-510:6. 
271 App. 0 at 16:3-5. 
272 App. 0 at 9: 16-17 
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the [Appellants] preceding and throughout the application process, King 

County intended, and the applicants either understood or should have 

understood, that the description of uses as "shift kart events, driver 

training, and track rental," limited all uses on the track to karts. 273 

Zalud neither consulted the CUP274 nor spoke to DDES personnel 

about allowed uses of the kart track. 275 Because Zalud cannot establish 

that he relied on any statement by DOES he cannot meet his burden to 

prove any element of equitable estoppel. Furthermore, courts do not apply 

equitable doctrines to those who lack clean hands.276 The superior court's 

decision should be upheld as to Appellant PGP. 

3. Laches does not apply because DDES 
acted diligently and because Appellants' CUP 
violations impact track neighbors that the CUP 
was intended to protect. 

This Court should conclude that laches does not apply because 

DDES acted diligently and because Appellants' CUP violations impact 

members of the public. Wierck v. District of Columbia Bd. of Zoning 

Adiustment277 and Hancock v. Hueter278 do not support application of 

laches against D D ES in this case.279 

273 App. A, Findings at ~~ 25-27, AR: SC02539-40. 
274 Zalud, AR: SCOI925:10-15. 
275 CP 775: 18-25. 
276 Lauer v. Pierce County, 173 Wash.2d 242, 267 P.3d 988 (20 II). 
m 383 P.2d 7 (1978). 
178 I 18 Mich.App. 811 (1982). 
179 CP 232-233. 
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Wierck involved an agency that issued a permit for construction of 

a shed, and then erroneously allowed a residential structure to be built 

instead.280 In the six-year period between the agency's error and its later 

order that the structure be demolished, a new owner purchased the 

property. The new owner relied on rental income from the structure. 28 I 

Importantly, there was no discussion of impacts beyond the single lot and 

structure. The Court concluded that the equities strongly favored the 

homeowner and applied laches to protect the landowner. 282 

The Hancock facts are even less similar to this case than the 

Wierck facts. Hueter owned a three-unit, multi-family structure. The 

enforcing agency argued that area zoning allowed only two units. The 

court found that Hueter's three units were a protected legal nonconforming 

use and that no public nuisance was involved.283 The Court concluded that 

laches applied because the enforcing agency had not been diligent and 

because the zoning map did not clearly establish a violation. 2S4 

Here, in contrast, the evidence established that DDES was diligent. 

The 2011 Notice and Order was issued within two years after neighbors 

2g0 383 A.2d at 8-9. 
281 Id. at 10. 
2g21d. at 12. 
2831d. at 592. 
284 Id. at 593-94. 
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began inundating DDES with waves of noise complaints. 285 As the 

superior court concluded: "the factual record established before the 

Hearing Examiner defeats Petitioners' argument that there was an undue 

delay between the County's knowledge of CUP violations and the 

issuance of the Notice and Order.,,286 Furthermore, the evidence showed 

that appellant Race Track mined and logged the site, generating at least 

$4.5 million in revenue, while exacerbating noise impacts on the 

neighborhood. Thus, the cited cases do not support the application of 

laches here. 

This Court should hold that laches does not apply. DDES 

diligently responded to a multitude of complaints made by the very 

citizens that the CUP conditions were drafted to protect. The superior 

court's Opinion was correct on the law and the equities. 

D. The County should be awarded its reasonable 
attorneys fees under RCW 4.84.370 because it 
prevailed before the Examiner and the Superior 
Court. 

Under RCW 4.84.370 reasonable attorney fees and costs shall be 

awarded to a substantially prevailing party on appeal if that party also 

prevailed before both an administrative body and the superior court below. 

The fee provision applies where the appeal involved a decision to issue, 

285 Sandin. AR: SCOI232-34 . 
286 App. D at 17:15-17, CP 24. 
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condition, or deny a conditional use permit. Because King County 

prevailed in all prior judicial appeals this Court should award reasonable 

fees. 287 

V. CONCLUSION 

Extensive evidence established that Appellants' exceptionally loud 

activities impacted home owners on all sides of Pacific Raceways and 

directly violated the plain language of CUP A-71-0-81. This Court should 

uphold the Examiner's well-supported Report and Decision and the 

superior court's well-reasoned Opinion. Having accepted the benefits of 

the CUP the law and the equities require Appellants to accept its burdens. 

Their appeal should be denied. 

DATED this 12th day of December, 2013. 

287 RCW 4.84.370(b). 

DANIEL T. SA TTERBERG 
King County Prosecuting Attorney 

Respectfully submitted, 

---; / 
, , / - ,-".,( -, ~ -
'-~7"' .' ( ~ .. ' 

CRISTY CRAIG, WS/BA #27451 
Senior Deputy Prosecuting Attorney 
King County Prosecuting Attorney Office 
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Participants at the public hearing and the exhibits offered and entered are listed in the attached minutes. 
A verbatim recording of the hearing is available in the Hearing Examiner's Office. 

ISSUES AND TOPICS ADDRESSED: Conditional Use Permit interpretation, uses authorized and 
permit conditions 

Sillv1MARY: Appellants' appeals of Notice of King County Code Violations are denied, subject to 
modification of Notice of King County Code Violation. Claims of equitable estoppel are not acted upon 
by hearing examiner. 

FINDINGS, CONCLUSIONS AND DECISION: Having reviewed the record in this matter, the 
Examiner now makes and enters the following: 

FINDINGS: 

1. On January 21, 2011, the Department of Development and Environmental Services (DDES) 
issued a notice of King County code violation, civil penalty order, abatement order, notice of lien, 
duty to notify ("Notice and Order") to Race Track LLC (Race Track), Pacific Grand Prix LLC 
(pacific) and ProFormance Racing School (Proformance). The property subject to the Notice and 
Order is located at 31001 44th Avenue SE in unincorporated King County. Race Track is the 
owner of the subject property. Pacific and ProFormance are lessees, tenants and/or operate 
businesses on the property subject to agreements with Race Track. 

2. The Notice and Order alleged: 

a. Failure to comply with the conditions of King County Conditional Use (CUP) Permit A-
71-0-81, April 30, 1984 Rules and Procedures, and violation of Sections 2IA.02.040(A), 
21A.08.IOO, and 21A.42.190(A), of King County Code (K.C.C.). Specifically: 

(1) Use of primary Race Track for race-related functions on required quiet days in 
violation of permit conditions 1A and B, including but not limited to operation of 
ProFormance Racing School and use of the track by private vehicles for 
"lapping". DDES alleges that Race Track LLC knowingly permits uses on 
required quiet days which are race-related, are not quiet, and are not "non
impacting" iIi violation of the plain language of Conditional Use Permit A-71-0-
81, 1984 Rules and Procedures. 

(2) Use of shift kart track by vehicles other than shift karts, including but not limited 
to motorcycles and street legal automobiles in violation of permit condition 15 
requiring all improvements and uses to be conducted in accordance with the pre
March 31, 1984 plot plan. 

(3) Exceeding permitted limits regarding hours of operation by periodically 
operating past required closing times. . 

3. Timely appeals of the Notice and Order were filed by Race Track, Pacific and ProFormance. 

Race Track asserts that King County is changing its interpretation of what activities are allowed 
on the "quiet days" at the race track, that the alleged violations are vague and ambiguous, and that 
Race Track has not violated the conditions of the conditional use permit under which Race Track 
operates. Race Track also asserts that the doctrine of equitable estoppel requires that King 
County not be allowed to change its interpretation of allowed activities on "quiet days". 

Pacific asserts that the conditional use permit does not say anything about what vehicles may 
operate on the kart track, that approvals granted for construction of the kart track do not preclude 
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its use by motorcycles and street-legal automobiles, that the appellant has not violated any 
condition attached to the construction of the kart track and that the pre-March 31, 1984 plot plan 
is not relevant to the kart track. 

ProFonnance asserts that King County is changing its interpretation of what activities are allowed 
on quiet days, that the alleged violations are vague and ambiguous, and that the appellant has not 
violated the conditions of the conditional use permit. ProFormance also asserts that the doctrine 
of equitable estoppel requires that King County not be allowed to change its interpretation of . 
allowed activities on quiet days. 

4. Conditional Use Permit No. A-71-0 was initially issued June 27, 1972. That CUP was modified 
by the Zoning Adjustor in 1981. On appeal by Seattle International Raceway (SIR) to the King 
County Zoning and Subdivision Examiner ("Examiner"), as Case No. A-71-0-81, the Adjustor's 
decision to approve the permit was affIrmed on February 26, 1982. The Examiner's decision to 
approve, subject to modified conditions, contained the entire set of conditions. 1 

5. CUP A-71-0-81 was revoked by the King County Zoning Adjustor on January 25, 1983, pursuant 
to KCC 21.66.020. The Zoning Adjustor's action was taken under the county's authority to 
attach and enforce conditions to a conditional use permit, to make the use more compatible with 
the surrounding uses. The Zoning and Subdivision Examiner found on appeal, "The County has 
not enacted regulations to control noise levels at the track, but has limited the operating hours as 
necessary to make the track more compatible with the surrounding uses. Compatibility is the 
basic and ongoing criteria for the granting and continuing exercise of a conditional use permit." 
April 27, 1983 Decision of Zoning and Subdivision Examiner, Finding No. 19. The Zoning 
Adjustor's decision of revocation established conditions under which the permit could be 
reinstated. The Adjustor's January 25, 1983 decision was modified and affmned by the Zoning 
and Subdivision Examiner on April 27, 1983. The Examiner's decision affirmed the Adjustor's 
decision that revoked the CUP, "with the modifications cited in Conclusion 10". To the extent 
relevant to the instant appeals, Conclusion 10 stated: 

"10. Some clarification of the conditions for reinstatement is needed: 

a. All references to conditions made in the conditions for reinstatement refer to the 
conditions of approval as stated in the February 26,1982 Examiner's report. 

b. Condition lOb should read, "Any reinstated permit shall include the conditions of 
the February 26, 1982 permit, with the exception of Conditions 4d and e, which 
are modified by the reinstatement conditions cited above." 

6. On April 30, 1984, the Zoning Adjustor issued a report and decision that reinstated the CUP. 
(Exh. no. 2) That report and decision was accompanied by Rules and Procedures. (Exh. nos. 3 
and 6) On February 7, 1986, some changes were made to the Rules and Procedures. (Exh. no. 7) 
King County and the Appellants have considered the Zoning and Subdivision Examiner's 
February 26, 1982 "Decision on an Appeal of the Zoning Adjustor's Approval of a Conditional 
Use Permit" as the CUP applicable in this proceeding. Finding No.8, infra, describes the 
relevant ancillary documents. 

7. The February 26, 1982 decision by the Zoning and Subdivision Examiner (''the CUP"), in its 
"subject" heading, refers to the permit as being, "for use of the site as a motor vehicle race track". 

1 The Zoning Adjustor's Decision that was the subject of the 1982 appeal to the Examiner was not entered into the 
hearing record. The Hearing Examiner has taken official notice of the February 26, 1982 and April 27, 1983 
decisions of the Zoning and Subdivision Examiner. 
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Conclusion No.2 of the same decision refers to, "The adjustor's decision to approve the 
continued use of the site for racing activities., .. ,,2 

8. The Zoning Adjustor's reinstatement order issued Apri130, 1984 refers to conditional use permit 
no. A-71-0-81, and states, "This conditional use permit is subject to the Examiner's February 26, 
1982 decision, the reinstatement conditions set forth in the Zoning Adjustors January 25, 1983 
decision, and the accompanying Rules and Procedures". (Exh. no. 2, p. 7) 

9. In an introductory statement preceding the Reinstatement Order, the Adjustor refers to the public 
benefit provided by SIR, including "a direct benefit to public agencies by providing a driving 
training course" (exh. no. 2, page 2), and "a wide range of racing, recreational interests, and a 
significant economic base for many businesses which either depend on or are stimulated by the 
existence of SIR". (Ibid, p. 2) The Reinstatement Order does not itself contain any discussion of 
the uses permitted by the CUP. (Ibid, pp. 3-7) 

10. The February 26, 1982 Examiner decision (the CUP) includes under the heading "Operating 
Conditions", Condition Number 1, which states: 

"1. "The hours of track operation shall be limited to 9:00 a.m. to 5:30 p.m. for both testing3 

and racing with the following exceptions: 

a. 

b. 

c. 

SIR will be closed to all race testing and racing on Monday and Tuesday year 
round provided that these days may be used for racing when a rained out event 
could not be scheduled for the following weekend, or when a holiday which has a 
major event associated within it falls on a Monday or Tuesday. Race testing is 
not meant to exclude police and emergency vehicle testing and training, or other 
non-race related testing functions that are quiet, non-impacting. 

SIR shall provide a minimum of one quiet weekend day (Saturday or Sunday) per 
month during the May through September racing season. SIR shall notify 
Building and Land Development in writing of the five designated quiet days prior 
to May 1 st each year. SIR should notify interested community representatives in 
the interest of community relations. 

" 

"2. (Omitted) 

"3. This permit and the conditions imposed herein authorize this use on this property and 
shall be binding on any future owners or operators ... " CUP, p. 10. 

11. The ordinary meaning of "quiet" is, "still; calm; motionless . .. not noisy; hushed ... " Webster's 
New World Dictionary, 2nd Concise Edition 1975, p. 612; or "making no noise; silent. .. free of 
noise; hushed ... " American Heritage Dictionary, 2nd College Edition 1985, p. 1016. 

12. Page 1 of the April 30, 1984 Rules and Procedures (Exh. no. 3) contains an unnumbered section, 
''HOURS OF OPERATION", which states that on Monday and Tuesday the track is to be 
"closed". Immediately following, in Section 1 of the Rules and Procedures, it is stated; 

2 The first county approval of the site for racing was in 1959, when a King County Use and Occupancy Permit was 
issued to Pacific Motor Raceways (J.D. Fiorito) to establish a "general public automotive testing and time trial 
course and road race circuit." (See Exh. no. 33) 
3 It is possible that 'testing" relates back to the 1959 permit (see Footnote 2). The record, insofar as the examiner 
ascertained, does not indicate what permitted activities were contemplated as within the meaning of testing. 

SC 02535 



EI000334-Profonnance Racing School, et al 

"1. Testing and Racing Operation. 

"a. "Closed Mondays and Tuesdays 

"b. "Quiet weekend days 

(1) (1984 quiet weekend days are listed} ... 

(2) "SIR shall notify BALD prior to May 1 st each year for the next season 
quiet weekend days. Each year's schedule shall be posted on the 
entrance sign so both neighbors and track users can be aware of the 
scheduled quiet weekend days." 

13 . The CUP includes condition no. 17, which provides: 

5 

"No auxiliary use of the race track or facilities beyond motoring, bicycle racing, training and 
motor-related events shall be allowed. No rock concerts or other non-racing entertainment shall 
be allowed prior to or after the times of the actual racing events. There shall be no expansion of 
events without a proper public hearing by the Building and Land Development Division of King 
County. SIR shall present to Building and Land Development for approval a list of auxiliary uses 
and events (e.g. rock concerts and swap meets) and demonstrate such events 'are to 'fill in' time 
between races and are not in fact the primary event". CUP, p. 14 

14. The subject property is curremly zoned RA-5 (Residential Rural Area) and I-P (Industrial). A 
motor race track is not permitted in the RA-5 zone; it is permitted in the I zone, subject to 
approval ofa Special Use Permit. KCC 21A.08.100. Accessory uses, including driving school, 
motocross and skid pad, are allowed if approved as part of the special use permit. KCC 
.21A.OS.I00(24). 

15. The CUP also includes condition no. 18, requiring an annual meeting with representatives of SIR, 
the community, and other agencies, " .. to review compliance with this permit and any problems 
of operation. Such a meeting will determine whether the conditions are met and, if they are not 
being met, will establish procedures to bring about compliance." CUP, p. 14 

16. On October 8, 1985, King County Zoning Adjustor Irving Berteig conducted a public hearing to 
consider rule changes to address issues raised during the immediately past race season, and to 
simultaneously satisfy the requirement for the annual meeting to be held between SIR and the 
community to evaluate the past racing season and effectiveness of the CUP conditions. This 
public hearing was followed by the Zoning Adjustor's order dated February 7, 1986 (exh. no. 7). 
Among the items addressed by that order was a request by SIR to perrilit some flexibility 
concerning changing of the quiet weekend days subsequent to those dates being posted for the 
season. The Zoning Adjustor's action was to make it clear that no late changes are permitted, 
stating "Quiet weekend days shall not be changed after May 1 st" (exh. no. 7, page 2). 

17. On April 17, 1986 Zoning Adjustor Berteig addressed a memorandum to the community, 
advising that the King County Building and Land Development Division had designated Gordon 
Thomson as the conditional use permit administrator for SIR (exh. no. 8). On September 29, 
1989, SIR wrote a letter to Mr. Thomson, in which Jim Rockstad asked seven questions (exh. no. 
9). The questions were preceded by Mr. Rockstad's general statement, 

"As each year rolls by and Seattle International Raceway moves toward additional road 
racing events and performance driving schools, it gets harder and harder to both fulfill the 
needs of the clubs and organizations and meet the five quiet days as requiredfor 
weekends in May through September. (Italics added) 
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"I need clarification on the' quiet day' issue of the SIR conditional use pennit:" 

Among the specific questions asked were: 

"Can a classroom school take place with 20 students and videotaping vehicles with 
mufflers in cornering situations?" 

"Does 'qui~t day' mean non-spectator, non-impacting (mufflered vehicles) no noise 
above ambient and no traffic problems?" 

The answers provided by Mr. Thomson to Mr. Rockstad, contained in a letter dated October 12, 
1989 (Exh. no. 10), stated: 

"2. Yes, a driver's training school for approximately 20 students using muffled cars 
may take place. 

"6. Yes, quiet day means non-spectator, non-impacting (muffled vehicles), no noise 
above ambient, and no traffic impacts." 

6 

"The pennit also allows certain activities (e.g. emergency vehicle testing and training) to 
occur on Mondays and Tuesdays when the track is closed .... " Exh. no. 10. 

18. In 1991, Greg Borba had succeeded Gordon Thomson as the SIR conditional use pennit 
administrator. Mr. Borba requested clarification from the Zoning Adjustor of the condition 
regarding quiet days (operating Condition l.b), and Mr. Berteig responded on February 19, 1992 
(Exh. no. 13). Mr. Berteig stated: 

" ... The quiet day requirement was originally one of the negotiated compromises that 
came out of the mediation activities during the late '70s. The intent was to provide one 
day each month on a Saturday or Sunday when the community would be free from 
impact by SIR. That would mean no scheduled events and especially no noise that would 
impact the neighborhood. If sound from SIR would add to the ambient sound level, it 
would be impacting and therefore not pennitted. Note that this is more restrictive thart 
condition 1.a. which limits activity on Monday and Tuesdays when certain testing and 
police emergency training is allowed so long as it is quiet and non-impacting." (Exh. no. 
13, italics added) 

19. On February 28, 1992, Mr. Borba wrote to SIR (Jim Rockstad), enclosing Mr. Berteig's February 
19, 1992 memorandum on the "quiet day" issue (Exh. no. 13). Mr. Borba stated, 

"Although a driving school may have been in session on the scheduled quiet days, there 
were several sources who stated that it was not quiet at the track, specifically on August 
18,1991 (a Sunday). Part of the problem of enforcing the 'quiet day' condition is that 
there is no expressly stated defmition of 'quiet day' in SIR's conditional use pennit. As I 
expressed in the Newsletter, we do not need to re-invent the wheel with respect to quiet 
day activities. "The type of activities which .have been previously approved by Irv 
Berteig and/or Gordon Thomson (see Finding No. 17, above) ... are all acceptable 'quiet 
day' activities provided they are non-spectator events, use non-impacting (muffled) 
vehicles, create no noise above ambient levels, and create no traffic impacts outside the 
track. The purpose of my site visits will be to observe and listen to the noise levels 
created by these activities to assure compliance." (Exh. no. 14) 
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20. The King County Noise Control Ordinance, ordinance 3139, is codified in Chapters 12.86 
through 12.100 of the King County Code. Section 12.94.020 provides that the following sounds 
are exempt from the Noise Ordinance between 7:00 a.m. and 10:00 p.m. on weekdays, and 
between 9:00 a.m. and 10:00 p.m. on weekends, unless other hours are specified: 

"F. Sounds created by motor vehicle racing events at existing authorized facilities 
between 9:00 a.m. and (siC), provided that such sounds shall be exempt until 11:00 p.m. 
on Fridays and Saturdays." KCC 12.94.020.F. 

The same ordinance defmes "motor vehicle racing event" as "any competition between motor 
vehicles and/or off-highway vehicles under the auspices of a sanctioning body recognized by the 
administrator in accordance with the administrative code." KCC 12.87.150. 

7 

21. The preponderance of evidence at the hearing established that noise from vehicles operating at 
Pacific Raceways could be heard at nearby residential properties on Mondays and Tuesdays and 
on designated weekend quiet days. The audibility of this off-site noise was testified to by the 
expert witnesses called by both King County and the appellants. The experts called by King 
County and the appellants measured noise levels using different standards, and offered different 
interpretations of "ambient noise levels". They also differed in their assessments of the degree of 
"impact" on persoil.s hearing the noise.' However, there was no substantial disagreement that the 
noise could be heard by surrounding residents. 

Exhibit 61, p. 7, Figures 6 and 7, provides a dramatic depiction of the noise differential at one 
nearby residence on Monday, August 15,2011, between times when noise events were and were 
not observed emanating from Pacific Raceways. Although the noise level averages, identified as 
30 minutes Leq, are moved by only 2.9 dBA (from 50.5 dBA to 53.4 dBA), the number and 
amplitude of peak noise events during the raceway activity are changed dramatically, with 
numerous events during raceway activity that are 10 dBA and more in excess of the 30 minute 
Leq without raceway activity. 

In addition, there was substantial testimony offered by King County that the noise heard on 
Mondays, Tuesdays and weekend quiet days was disturbing to some community residents. The 
testimony by other community residents, that they did not hear or were not bothered by noise 
from the race track, is credible, but does not detract from the fact that other residents did hear the 
noise and were bothered by it, and that the impact on some was substantial. 

22. Condition no. 14 of the current CUP required that the applicant submit a detailed plot plan to 
indicate the location and purpose of all roadways and tracks on the subject property. A plot plan 
submitted to King County on December 10, 1974, for permit A -71-0 (Exh. no. 106), showed a 
"go kart track" at the east end of the subject property. That plot plan was approved by Ed Sand, 
the Department Director, as an "as-built plan". The SIR plot plan submitted to King County 
BALD, as revised September 6,1984 (Exh. no. 57), showed the same area as a "drag strip pit 
area". In 1997-98, go karts at SIR used the main road race course. In 2004, according to 
appellant Pacific (Exh. no. 113), an existing cart track was located near the eastern boundary of 
the property, and doubled as parking for larger events. The existing cart track surface was in 
need of replacement. Race Track and Pacific then proposed to re-locate a cart racing facility to 
the western portion of the property where a new kart track would replace the existing surface~ 

23. In 2003, Race Track, together with Pacific, had begun discussion.s with DDES concerning the 
process that would be applicable, ''to move the go kart track from the east end of the road course 
track to ... near its western end." (Exh. no. 17) Race Track and Pacific stated, "That the go kart 
track needs to be moved in order for it to be used by shift karts because the frequency of use will 
increase and create conflicts with usage of the road course". 
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24. Race Track and Pacific, through their attorneys, asserted that the request to move the go kart track 
was not a change in use or modification of the CUP conditions, that would trigger the need for an 
amended conditional use permit, but was a relocation of a use from one part of the property to 
another part of the property. Although the appellants' attorney's letter contained the statement, 
"The use, which is motor vehicle racing, will remain the same," a reading of the entire letter 
(Exh. no. 17) would lead a reasonable person to understand that the specific type of motor vehicle 
racing that was under consideration was kart racing. DDES subsequently agreed that the request 
to relocate the go kart track would be reviewed and acted upon as a grading permit application. 

25. As part of the grading permit application review, King County requested and received from 
Pacific a revised Track Operations Summary ("Summary") dated June 9, 2005. (Exh. no. 21) 
The introduction to the Summary stated that Pacific proposed to relocate the existing kart track 
from the east end of the drag strip to a 20 acre site approximately 1,300 feet west. The 
introduction further stated, "The information presented in this Operations Summary document is 
preliminary in nature. Actual kart track use and operation will be adjusted to suit actual demand 
and be in conformance with operations allowed under the existing King County Conditional Use 
Permit # A -71-0-81." The Summary further stated, ". . . There are currently no formal daily 'arrive 
and drive' or kart rental activities although kart owners are allowed to rent the road race track and 
do so irregularly by making reservations. The existing kart track surface is also used as a pit area 
and parking lot which has over the years damaged the track surface. The damaged track surface 
has caused fewer event sponsors to utilize the Pacific Raceways facility for karting events. It is 
the intent of the applicant to bring karting events back to Pacific Raceways by relocating and 
reconstructing a top notch kart track." (Exh. no. 21, pg. 2). The summary also states, "in addition 
to daily track rental, a weekday 'Arrive and Drive' program will allow the opportunity for up to 
20 people to be trained, provided all required equipment and then drive a performance kart ... ". 
Ibid pg. 3. 

26. A revision, dated September 12,2005, to the track Operations Summary was filed with DDES on 
September 14,2005. In the revision, it was repeated that the track (pacific Raceways) is closed 
Monday and Tuesday year around, and it was added that ''there are also certain weekends during 
which there is no motorized vehicle racing allowed. These weekends are determined on a yearly 
basis." (Exh. no. 24, pg. 2) The revised document then adds: 

''No motorized activities whatsoever shall be allowed on the shift kart track on Monday 
and Tuesday year around and on Pacific Raceways certain quiet weekend days from May 
1 through September 30." (Exh. no. 24, pg. 3) 

The section of the document describing "Daily Track Operations" was also ·modified, to change 
"Track rental may occur 7 days per week. .. " to "Track rental will occur mostly during the 
allowable operating weekdays ... " 

The same section, in the second paragraph, was modified to change, "The arrive and drive 
program is proposed to operate on average five days per week ... " to, "The arrive and drive 
program is proposed to operate Wednesday, Thursday, Friday ... " 

The final change was an addition made to the third paragraph of the same section, "In general 
proposed operations will adhere to the existing Conditional Use Permit until such time as those 
conditions change." (Exhs. 21 and 24) In all other material respects, the September 12,2005 
Revision retained the language of the June 9, 2005 Track Operations Summary. 

27. Other significant documents submitted to King County in 2005 in support of the re-Iocation of the 
Kart Track stated or implied that use of the relocated track would be exclusively by go karts or 
shift karts. They were the Environmental Checklist, which stated, "Exhaust and emissions from 
karts will continue to occur as a result ofkart track operations", and ''Long term effects will be 
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the noise created by the karts during racing, practice and track operations ... "(Exh. no 79, 
deposition of Paul Zalud, exh. no. 7, pp. 5 and 9) The noise study requested by King County and 
submitted by the applicants analyzed only use of the new track by karts. 

28. When DDES issued its MDNS and Clearing and Grading Permit for relocation of the kart track, it 
reasonably understood from the application documents and other communications received from 
the applicants (Race Track and Pacific), and from the applicants' engineers, that the use proposed 
for the re-Iocated track would be for go karts, shift karts or performance karts. If the applicants 
had a different understanding, based upon industry usage of terms or the applicants' intentions, 
they failed to communicate that to King County. Consequently, use of the relocated Kart Track 
by other types of vehicles was not considered by King County when reviewing the proposal that 
resulted in the approval of Clearing and Grading Permit No. L05CG064. 

29. A state environmental policy act (SEPA) mitigated determination of non-significance (MDNS) 
was issued for Pacific Grand Prix Kart Track on December 14,2005. (Exh. no. 25) The :MONS 
was based upon review of site plans, environmental checklist revision dated 6/10105, track 
operations summary revised 9/12/05, noise evaluation report, second revision dated September 
2005 and other documents. The proposal was described in the l\.1DNS as follows, 

"The proposal is to relocate an existing race track, known as a 'kart' track. 

"Three types of uses are proposed for the relocated track: shift kart race events, driver 
training and track rental. ... Driver training consists of an 'arrive and drive' program for 
up to 20 participants and is proposed for operation on Wednesday through Friday .. Track 
rental is available to members of the general public who supply their own vehicles, 
drivers and equipment." Ibid pg. 2. 

"The noise study further indicates that noise impacts to surrounding residential areas will 
be reduced when the louder two-stroke cycle engine karts are phased out by the end of 
2008." Ibid pg. 3. 

Mitigation of the proposal was described in the :MONS as follows: 

"1. .. 

a. Mondays and Tuesdays are quiet days. The track shall be closed and no 
activities are permitted." 

b. "All shift kart track activities shall be closed on quiet weekend days designated 
by,c_Raceways or their successor in interest." 

"2. Use ofkarts with two-stroke cycle engines on the kart track facility shall be prohibited 
after January 1,2009." Ibid pg. 6. 

Based upon the documents presented to King County by the applicants preceding and throughout 
the application process, King County intended, and the applicants either understood or should 
have understood, that the description of uses as "shift kart race events, driver training and track 
rental," limited all uses on the track to karts. 

30. The conditions of the :N.IDNS were carried forward into the grading/clearing permit issued for the 
kart track relocation on January 11,2006. (Exh. no. 25, pg. 6) The presence on the site of King 
County grading inspectors, whose attention was focused on the physical site development, is not 
substantial evidence that King County knew and understood that non-kart activities had been 
proposed and approved through the grading permit. To the extent it carries any weight, it is 
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substantially outweighed by the written information provided to King County by the applicants 
preceding and during the application review process. 

10 

31. Pacific Raceway's officials and King County DDES employees, including management, have 
agreed over the years that the use of the track on Mondays and Tuesdays for emergency vehicle 
testing and training, driver training, car clubs, and similar events that operate street legal 
(licensed) vehicles in a non-racing venue, have generally met CUP requirements for those events 
on Mondays and Tuesdays and on quiet weekend days to be 'quiet and non-impacting'. 

32. With respect to noise control methods, the rules and procedures (exh. no. 3) states that these rules 
will be supplemented in the future.· No supplement to the rules and procedures concerning noise 
control methods were submitted, reviewed or adopted. 

33. Section 17 of the Rules and Procedures states that as of 1984, no auxiliary uses had been 
requested. An unauthorized use on one of the parking areas for a BMX track was required to be 
discontinued. Bicycle racing was stated to be allowed, but must be contained within a designated 
track area. (Exh. no. 3, pg. 8) 

CONCLUSIONS: 

1. The Hearing Exanliner does not have jurisdiction to consider the issue of equitable estoppel. 

2. The February 26, 1982 decision by the Zoning and Subdivision Examiner constitutes the CUP 
currently in effect for the subject property, subject to the modifications subsequently made by the 
decisions, rules and procedures described in Finding No.8, above. 

3. The 1984 reinstatement of the CUP allows use of the site as a motor vehicle race track, and 
permits continued use of the site for racing activities. 

4. The meaning of Condition No. 17 of the CUP (see Finding No. 13) is not clear. That condition 
states that, ''Motoring, bicycle racing, training and motor related events" are allowed as auxiliary 
uses. The remaining provisions of Condition No. 17 are limitations upon auxiliary uses. 
However, the examples of auxiliary uses contained in the limiting provisions are "rock concerts", 
"non-racing entertainmenf' and "swap meets". The limitations placed on this second type of 
auxiliary use (see second and fmal sentences of Finding No. l3), appear inapplicable to the 
allowed auxiliary uses of "motoring, bicycle racing, training and motor related events". The most 
reasonable interpretation of Condition No. 17 of the CUP is that the specifically stated auxiliary 
uses that are not proscribed were intended to be allowed by the CUP, subject to any other 
applicable conditions. This is consistent with the interpretation that King County has made of the 
CUP. 

5. All uses permitted by the Conditional Use Permit are subject to the conditions set forth in the 
Examiner's February 26, 1982 decision, the Zoning Adjustors January 25, 1983 decision (as 
modified by the April 27, 1983 Zoning Examiner Decision), the Rules and Procedures that 
accompanied the April 30, 1984 reinstatement decision and the modifications to the Rules and 
Procedures made on February 7, 1986. 

6. Beginning in 1989, King County's interpretation of CUP A-71-0-81 evolved. Activities 
permitted at Pacific Raceways on Mondays and Tuesdays and weekend quiet days expanded. 

7. A zoning permit should be interpreted according to the same rules as are applicable to a statute or 
ordinance. Although an ordinance that limits the right to use ones property should be interpreted 
strictly, that rule does not imply that a broad interpretation should be applied to a permit that 
authorizes a property use. The mst rule of interpretation is to ascertain the purpose and intent of 
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the permit, by giving to its words their plain and ordinary meaning. Interpretations by the Zoning 
Adjustor and conditional use permit administrators designated by DDES are entitled to some 
deference, but that deference is limited by the ordinary meaning of the words used in the permit 
and its conditions. 

8. Condition l.a of this conditional use permit provides that the track will be closed to all race 
testing and racing on Monday and Tuesday, with limited exceptions. The one exception relevant 
to the instant case is, "Race testing is not meant to exclude police and emergency vehicle testing 
and training, or other non-race related testing functions that are quiet, non-impacting." Use of the 
race track for police and emergency vehicle testing and training is not alleged by King County as 
a violation of the CUP, nor is use of the track for other non-race related testing functions that are 
quiet and non-impacting. 

9. When a conditional use permit is obtained, the permittee may make those uses of the property 
authorized by the zoning ordinance in the absence of a permit, and in addition those uses 
authorized by the permit. The conditions of the permit limit the authority to use the property 
pursuant to the use pennit. If the permittee exercises its authority to use the property in 
accordance with the permit, it must accept the burdens with the benefits of the pennit. 

10. The provision of Operating Condition No.1 of the CUP is structured to control the hours of track 
operation. The general statement of hours was from 9:00 a.m. to 5:30 p.m., "for both testing and 
racing, with the following exceptions ... " The first exception is that the track ''will be closed to 
all race testing and racing on Monday and Tuesday year-round ... ", but that, ''Race testing is not 
meant to exclude police and emergency vehicle testing and training, or other non-race related 
testing functions that are quiet, non-impacting." There is no reasonable way that the foregoing 
language can be read as authorizing driver training for persons who are not police or emergency 
vehicle drivers on Mondays and Tuesdays at Pacific Raceways (SIR). If the language of the CUP 
is ambiguous in other respects, it does not create or harbor any ambiguity on the question in issue. 
It does not authorize the operation of a driving school on Monday or Tuesday, or on weekend 
quiet days. 

Even if one could interpret the CUP as authorizing a driving school on Mondays and Tuesdays, as 
. King County did for a lengthy period of time, the training done by ProFormance Racing School 
has not been "quiet" and "non-impacting", as those words are commonly understood. The noise 
heard at nearby residential properties has been substantial, and the residents on some of those 
properties have been impacted. 

11. A driving school is permitted on the subject property as an auxiliary (accessory) use by Condition 
No. 17 of the CUP, only on days other than Monday, Tuesday or weekend quiet days. 

12. It was inconsistent with the terms of the conditional use permit to advise Seattle International 
Raceway in 1989 that a driver's training school using muffled cars could take place on weekend 
quiet days or on Mondays and Tuesdays . . It was unclear and rriisleading to state that a quiet day 
meant non-spectator, non-impacting (muffled vehicles), no noise above ambient, and no traffic 
impacts. Only activity authorized by the conditional use permit or by the zoning code were then 
permissible. Those authorized ac~vities were limited by the provisions that the track would be 
closed to all race testing and racing on Monday and Tuesday, with the exceptions previously 
noted in condition lA, and that the track would provide one quiet weekend day per month during 
the May through September racing season. 

13. Similarly, Operating Condition No.1 of the CUP does not authorize Monday, Tuesday or 
weekend quiet day use of the track by car clubs or for similar functions, other than "non-race 
related testing functions." Use of the track by car clubs or others is allowed only on days other 
than Monday, Tuesday or weekend quiet days. 
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14. King County's approval of Clearing and Grading Permit No. L05CB064 was understood and 
intended by King County to authorize relocation of a kart track for uses by karts, and not for other 
motor vehicles. That understanding and intent was reasonable in light of the information 
presented to King County by the applicants. No other motor vehicles than karts should be 
permitted to utilize the relocated kart track. 

DECISION: 

The appeals by Race Track LLC, Pacific Grand Prix LLC, Don Kitch and ProFormance Racing School, 
of the Notice and Order dated January 21,2011 are denied, subject to the following modification to the 
second section l.B of the Notice and Order, to provide as follows: . 

"TO BRING THIS PROPERTY INTO COMPLIANCE: 

"1. Comply with all conditions of Permit A-71-9-81 including: 

A. Cease all racing and performance driving school operations and any other race
related functions, including any and all racing, lapping, or similar uses of private 
vehicles on required quiet days by February 21, 2011. Required quiet days are 
Mondays, Tuesdays and designated week-end quiet days. 

B. Cease all non-kart use of the kart track by February 21, 2011. 

C. Cease all operations outside permitted hours of operation by February 21, 2011. 

ORDERED March 21,2012. 

C\~~.~~----~ 
James N. O'Connor ~ '-'-' ~ 
King County Hearing Examiner pro tem 

NOTICE OF APPEAL 

Pursuant to King County Code Chapter 20.24, the King County Council has directed that the Examiner 
make the final decision on behalf of the county regarding code enforcement appeals. The Examiner's 
decision shall be final and conclusive unless proceedings for review of the decision are property 
commenced in King County Superior Court within 21 days of issuance of the Examiner's decision. (The 
Land Use Petition Act defmes the date on which a land use decision is issued by the Hearing Examiner ~ 
three days after a written decision is mailed.) 

MINUTES OF THE JANUARY 9,10,11, 12, 18,24,27,30,2012 AND FEBRUARY 1, 8,2012, 
PUBLIC HEARING ON DEVELOPMENT AND ENVIRONMENTAL SERVICES FILE NO. 
E1000334. 

James N. O'Connor was the Hearing Examiner in this matter. Participating in the hearing were Cristy 
Craig, Randy Sandin, Jo Barto for the Department of Development and Environmental Services, Charles 
E. Newton and Stephen VanDerhoef for the appellants, Jason Fiorito, Don Kitch, Richard Steffel, Paul 
Zalud, Sgt. Brian Williams, Deputy Amber Kennedy, Leah Boehm, Don Huling, Jean Williams, Peter 
Tetlow, Nick Wells, Don Clark, Jeffrey Guddat, John Starbard, Basel H. Jurdy, Holly Sawin, Traci 
F elton, Linda Worden. 

The following Exhibits were offered and entered into the record on January 9,2012: 
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Exhibit no. 1 
Exhibit no. 2 

Exhibit no. 3 

Exhibit no. 4 
Exhibit no. 5 

Exhibit no. 6 

EXhibit no. 7 
Exhibit no. 8 

Exhibit no. 9 

Exhibit no. 10 

Exhibit no. 11 

Exhibit no. 12 

Exhibit no. 13 

Exhibit no. 14 

Exhibit no. 15 

Exhibit no. 16.1 
Exhibit no. 16.2 

Exhibit no. 17 

Exhibit no. 18 
Exhibit no. 19 

Exhibit no. 20 

Exhibit no. 21 
Exhibit no. 22 

Exhibit no. 23 

Exhibit no. 24 

Exhibit no. 25 

Exhibit no. 26 
Exhibit no. 27 

Exhibit no. 28 

Exhibit 'no. 29 

Exhibit no. 30 

Revocation of CUP (Berteig Depo. Exh. 3) 
Reinstatement Report and Decision dated April 30, 1984 (Berteig Deposition 
Exh. 3) 
Rules and Procedures - CUP A-71-0-81 dated April 30, 1984 (Berteig 
Deposition Exh. 4) 
Modified Conditions - Conditional Use Permit (Berteig Deposition Exh. 2) 
Letter to parties of record from Irving Berteig re: Reinstatement Report and 
Decision dated May 1, 1984 (Kitch Deposition Exh. 3) 
"Final Word" compilation of CUP documents dated May 4, 1984 (Berteig 
Deposition Exh. 5) 
Zoning Adjustor Report and Decision (Berteig Deposition Exh. 12) 
Letter to Party of Record from Irving Berteig dated April 17. 1986 (Berteig 
Deposition Exh. 6) 
Letter to Gordon Thompson from Jim Rockstad dated September 29, 1989 (Kitch 
Deposition Exh. 1 ; Warden Deposition Exh. 7) 
Letter to Jim Rockstad from Gordon Thomson dated October 12, 1989 (Berteig 
Deposition Exh. 6) 
Letter to Greg Borba from Irving Berteig dated October 10, 1991 (Berteig 
Deposition Exh. 13) 
Letter to John Clark from Irving Berteig dated February 19, 1992 (Berteig 
Deposition Exh. 9) 
Memo to Jerry Marbett from Irving Berteig dated February 19, 1992 (Berteig 
Deposition Exh. 8) 
Letter to Jim Rockstad from Greg Borba dated February 28, 1992 (Berteig 
Deposition Exh. 10) 
Building and Land Development Division Newsletter Seattle International 
Raceway Updated dated September 1992 (Berteig Deposition Exh. 11) 
1994 Road Course Schedule (Zalud Deposition Exh. 3) 
1996 Pacific Raceways Schedule (from County's Public Disclosure Request 
Response) 
Letter to Stephanie Warden from Don Marcy (from County's Public Disclosure 
Request Response) 
Lease/Concessions Agreement (Kitch Deposition Exh. 4) 
Letter to Ramon Locsin from Don Marcy (Fiorito Deposition Exh. 6; Zalud 
Deposition Exh. 12) dated January 21, 2005 
Email to Lamar Reed from Matthew Caskey dated April 26,2005 (Caskey 
Deposition Exh. 1) 
Track Operations Summary (Zalud Deposition Exh. 6) 
Email to Craig Duckering from Matthew Caskey dated June 21, 2005 (Caskey 
Deposition Exh. 2) 
Letter to Linda Litwak from Matthew Caskey dated July 27,2005 (Caskey 
Deposition Exh. 3; Warden Deposition Exh. 6) 
Revised Track Operations Summary dated September 12, 2005 (Zalud 
Deposition Exh. 9) 
State Environmental Policy Act Mitigated Deterrnination of Non significance 
dated December 14,2005 (Zalud Deposition Exh. 11; Warden Deposition Exh. 3) 
Grading/Clearing Permit dated January 11,2006 (Warden Deposition Exh.A) 
Ground Lease between Race Track LLC as Landlord and Pcific Grand Prix, LLC 
as Tenant dated February 28,2006 (Fiorito Deposition Exh. 1) 
Email to Cathy Ortiz-Olguin from Matthew Caskey dated April 4, 2006 (Caskey 
Deposition Exh. 4) 
CUP Compliance Comments by Matt Caskey, PPM II (Warden Deposition Exh. 
5) 
2009,2010 and 2011 yearly planners (Fiorito Deposition Exh. 4) 
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Exhibit no. 31 

Exhibit no. 32 

Exhibit no. 33 
Exhibit no. 34 

. Exhibit no. 35 

Exhibit no. 36 

Exhibit no. 37 

Exhibit no. 38 

Exhibit no. 39 

Exhibit no. 40 

Exhibit no. 41 

Exhibit no. 42 

Exhibit no. 43 

Exhibit no. 44 

Exhibit no. 45 

Exhibit no. 46 

Exhibit no. 47 
Exhibit no. 48 

Exhibit no. 49 

Exhibit no. 50 

Exhibit no. 51 

Exhibit no. 52 

Exhibit no. 53 
Exhibit no. 54 

Exhibit no. 55 
Exhibit no. 56 
Exhibit no. 57 
Exhibit no. 58 
Exhibit no. 59 
Exhibit no. 60 
Exhibit no. 61 
Exhibit no. 62 

Draft letter to Jason Fiorito from Randy Sandin dated January 27,2010 (Sandin 
. Deposition Exh. 3) 

Letter to Jason Fiorito from Randy Sandin dated February 22, 2010 (Fiorito 
Deposition Exh. 3; Sandin Deposition Exh. 4) 
Pacific Raceways Briefmg Summary (Sandin Deposition Exh. 7) 
Pacific Raceways timeline dated June 2010 (Sandin Deposition Exh. 6) 
Draft Violation Letter to Jason Fiorito from Holly Sawin dated June 30, 2010 
(Sandin Deposition Exh. 9) 
Email to Jim Chan from John Starbard dated July 1,2010 (Starbard Deposition 
Exh.3) 
Email to Ramon Locsin, Bernard Moore and Kimberly Claussen from Randy 
Sandin dated July 4,2010 (Sandin Deposition Exh. 10) 
Violation letter to Jason Fiorito from Holly Sawin dated July 13,2010 (Sandin 
Deposition Exh. 11) 
Email to John Starbard from Randy Sandin dated July 22,2010 (Sandin 
Deposition Exh. 12) "See especially paragraph 4 (Borba's February 28, 1992 
letter)" 
Email to Jim Chan and Sheryl Lux from Holly Sawin dated August 2, 2010 
(Starbard Deposition Exh. 4) 
Email to Lisa Dinsmore from Kimberly Claussen dated August 11,2010 
(Starbard Deposition Exh. 5) 
Email to Linda Worden from John Starbard dated August 16,2010 (Starbard 
Deposition Exh. 6) 
Email to Jim Chan from Randy Sandin dated September 2,2010 (Sandin 
Deposition Exh. 13) 
Email string between Sheryl Lux and John Starbard dated December 14, 2010 
(Starbard Deposition Exh. 8) 
Email to John Starbard from Sheryl Lux dated December 14, 2010 (Starbard 
Deposition Exh. 9) 
Email to Holly Sawin from Sheryl Lux dated December 15, 2010 (Starbard 
Deposition Exh. 10) 
20 11 Yearly Planner (Zalud Deposition Exh. 15) 
Email from John Starbard to Linda Worden, King County Council and DOES 
Staff (Locsin Deposition Exh. 11) 
Email to John Starbard, Harry Reinert and Ramon Locsin from Randy Sandin 
dated January 5, 2011 (Sandin Deposition Exh. 14) 
Email to John Starbard from Randy Sandin dated January 6, 2011 (Sandin 
Deposition Exh. 15) 
Email to Randy Sandin from Cristy Craig dated January 10, 2011 (Sandin 
Deposition: Exh. 16) 
Email to Randy Sandin from Randy Sandin dated January 11, 2011 (Sandin 
Deposition Exh. 17) 
2011 Track Use Agreement (Kitch Deposition Exh. 5; Fiorito Deposition Exh. 2) 
Notice of King County Code Violation: Civil Penalty Order: Abatement Order; 
Duty to Notify dated January 21,2011 (Sandin Deposition Exh. 19) 
Timeline of Key Events - Kart Track Uses 
Timeline of Key Events - Monday and Tuesday Uses 
Plot Plan prepared by Meriwether Leachman Associates, Inc. (HE011201) 
Sparling Noise Study dated October 22, 2010 
JR Engineering Report dated March 29, 2011 
JR Engineering report dated April 7, 2011 
Sparling Noise Study dated September 28, 2011 
Environ Expert Report Regarding Proformance School Noise on Mondays and 
Tuesdays dated December 16, 2011 
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Exhibit no. 63 

Exhibit no. 64 
Exhibit no. 65 
Exhibit no. 66 
Exhibit no. 67 
Exhibit no. 68 
Exhibit no. 69 
Exhibit no. 100 
Exhibit no. 101 
Exhibit no. 102 
Exhibit no. 103 

103A 
103B 

Exhibit no. 103C 
103D 

103E 
103F 
103G 

Exhibit no. 110 
Exhibit no. 111 
Exhibit no. 112 
Exhibit no. 113 
Exhibit no. 114 
Exhibit no. 115 
Exhibit no. 116 
Exhibit no. 117 
Exhibit no. 118 

Exhibit no. 119 
Exhibit no. 120 
Exhibit no. 121 

Environ Rebuttal Report Regarding Profonnance School Noise on Mondays and 
Tuesdays dated January 4, 2012 
Aerial Photo of Gaither property from Google Earth 
Aerial Photo of Felton property from Google Earth 
Aerial Photo of Gaither property and Track from Google Earth 
Sealed 
Email to Jason Fiorito from John Starbard dated October 28, 2011 
Email to Jason Fiorito from John Starbard dated November 4, 2011 
Sparling Rebuttal Report of Environ Memo dated January 6, 2012 
Profonnance Internet Documents printed January 4,2011 
Lundberg photograph taken Spring 2007 
King County DDES Staff Report 
Notice and Order issued on January 21,2011 
Notice and Statement of Appeal ofProFonnance Racing School received on 
February 9, 2011 
Notice and Statement of Appeal of Race Track LLC received February 9, 2011 
Notice and Statement of Appeal of Pacific Grand Prix LLC received February 9, 
2011 
King County Codes cited in Notice and Order 
King County Conditional Use Pennit (CUP) A-71-0-81 dated April 30, 1984 
Pacific Raceways Vicinity: 2010 aerial photograph, King County Geographical 
Information System (GillS) 
Memo to Greg Borba from Matt Caskey dated January 9, 2004 
Email to Ramon Locsin from Tim Hatley dated December 15,2004 
Letter of transmittal to DDES re: Pre-App meeting request dated March 15,2004 
Pre-app Meeting Request fonn w/attachments 
Email to Matthew Caskey from Greg Borba dated March 29,2004 
Don March fax cover sheet 
Notice of Application 
Clearing and Grading Permit Application Worksheet 
Letter to Ramon Locsin from Optimum Environmental dated September 7, 2005 
and attached revision (Zalud 8) 
King County Journal Article dated December 26,2005 
Clearing and Grading Pennit with conditions dated January 11,2006 
Kart track as built 

The following Exhibits were offered and entered into the record on January 10,2012: 

Exhibit no. 57A 
57B 

Exhibit no. 70A 
70B 

Exhibit no. 71A 
71B 

Exhibit no. 72A 
Exhibit no. 72B 
Exhibit no. 73A 

73B 
Exhibit no. 74A 

74B 
Exhibit no. 75A 

75B 
Exhibit no. 76A 

Exhibit no. 57 enlarged 
Exhibit no. 57 enlarged with markups in blue by Don Kitch; markups in brown 
by Sgt. Williams; markups in green by Deputy Kennedy 
Excerpt Deposition of Irving Berteig 
Original Deposition of Irving Berteig 
Excerpt Deposition of Greg Borba 
Original Deposition of Greg Borba 
Excerpt Deposition of Stephanie Warden 
Original Deposition of Stephanie Warden 
Excerpt Deposition of Gregory Kipp 
Original Deposition of Gregory Kipp 
Excerpt Deposition of Matthew Caskey 
Original Deposition of Matthew Caskey 
Excerpt Deposition of Randy Sandin 
Original Deposition of Randy Sandin 
Excerpt Deposition of John Starbard 
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76B 
Exhibit no. 77 
Exhibit no. 78 
Exhibit no. 79 
Exhibit no. 80 
Exhibit no. 122 

122B 
Exhibit no. 123 

123B 

Original Deposition of John Starbard 
Original Deposition of Ramon Locsin 
Deposition of Don Kitch, Jr. 
Deposition of Paul Zalud 
Deposition of Jason Fiorito 
Track vicinity aerial showing surrounding tax lots 
Smaller version of exh. 122 
Track vicinity aerial with topography 
Smaller version of exh. 123 

The following Exhibits were offered and entered into the record on January 11,2012: 

Exhibit no. 104 
Exhibit no. 105 

iMap 
2009 aerial photograph 

The following Exhibits were offered and entered into the record on January 24, 2012: 

Exhibit no. 70C 
Exhibit no. 71C 
Exhibit no. nc 
Exhibit no. 74C 
Exhibit no. 75C 
Exhibit no. 76C 
Exhibit no. 86 
Exhibit no. 106 
Exhibit no. ·1 06A 
Exhibit no. 107 

Exhibit no. 108 
Exhibit no. 109 
Exhibit no. 124 

County excerpts of Deposition of Irving Berteig 
County excerpts of Deposition of Greg Borba 
County excerpts of Deposition Stephanie Warden 
County excerpts of Deposition of Matthew Caskey 
County excerpts of Deposition of Randy Sandin 
County excerpts of Deposition of John Starbard 
Email from Leah Boehm to Councilmembers, etc. dated January 21,2011 
Reduced site plan approved in 1975 
Actual size site plan 
Decision of Appeal on Conditional Use Permit Application dated August 23, 
1985 
Roadracing schools schedule for 1992 
Pacific Raceways facilities guide 
Competition school schedule 

The following Exhibits were offered and entered into the record on January 27,2012: 

Exhibit no. 81 

Exhibit no. 82 

Exhibit no. 83 
Exhibit no. 84 
Exhibit no. 125 

Exhibit no. 126 

Exhibit no. 127 

Exhibit no. 128 
Exhibit no. 129 
Exhibit no. 130 
Exhibit no. 131 

Graph of sound level measurement by Environ from northern location on 
October 24, 2011, 12: 15 to 1: 15 p.m., zero BIG during events 
Graph of sound level measurement by Environ from northern location on 
October 24, 2011, 12:15 to 1:15 p.m., average BIG during events 
Graph of Sparling noise studies hourly Leqs and Ldns at Lundberg location #3 
Graph of Sparling noise studies hourly Leqs and Ldns at Gaither SLM location 
Graph of Environ sound level measurements from northern location on October 
24,201112:00 p.m. to 1:15 p.m. 
Graph of Environ sound level measurements from northern location on October 
24,201112:00 p.m. to 1:15 p.m.: events that exceeded the assumed 50.3 dBA 
ambient level in the absence of the Pacific Raceways car events 
Graph of Environ sound level measurements from northern location on October 
24,2011 12:00 p.m. to 1:15 p.m.: events that exceeded the assumed 45 dBA 
ambient level in the absence of the Pacific Raceways car events 
Photocopies of paintings 
Graph of sound level measurements from Gaither residence on August 15,2011 
Graph of sound level measurements from Gaither residence on August 15,2011 
Graph of audibility of events relative to ambient 
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The following Exhibit was offered and entered into the record on January 30, 2012: 

Exhibit no. 85 Letter from Sandy Gaither to Cristy Craig dated December 12,2011 

The following Exhibits were offered and entered into the record on February 1,2012: 

Exhibit no. 122A 
Exhibit no. 132 
Exhibit no. 133 
Exhibit no. 134 
Exhibit no. 13 5 

Exhibit no. 136 
Exhibit no. 137 
Exhibit no: 13 8 
Exhibit no. 139 
Exhibit no. 140 

Exhibit no. 141 
Exhibit no. 142 
Exhibit no. 143 . 
Exhibit no. 144 
Exhibit no. 145 
Exhibit no. 146 
Exhibit no. 147 
Exhibit no. 148 

JNOC/gao 

Track vicinity aerial showing surrounding tax lots with markups 
Email to Kimberly Claussen from Holly Sawin dated June 8, 2010 
Profonnance Racing Schedule 
Listing of track days from Porsche Club of America's web site 
Photographs of various dates/cars as listed on Red Mist Photography for 
Proformance Racing School in 2010 
Photograph of the front of Worden home 
Photograph of the Worden back deck 
Photograph of the west side of the Worden home 
Photograph of further west of the Worden home 

, Photograph of SE 304th St. from Hwy 118 looking on to Pacific Raceways 
property reflecting grading activities, cart track & creek 
Set of photographs of the Worden property 
Photograph of track 
2010 combined schedule for track 
Email to John Starbard from Linda Worden dated August 2, 2010 
Email to Randy Sandin from Linda Worden dated May 23, 2010 
Email to John Starbard from Linda Worden dated July 20, 2010 
Email to John Starbard from Linda Worden dated September 7, 2010 
Email to John Starbard from Linda Worden dated September 21, 2010 

17 
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March 21, 2012 

OFFICE OF THE HEARING EXAMINER 
KING COUNTY, WASIllNGTON 
King County Courthouse, Room 1200 

516 Third Avenue 
Seattle, Washington 98104 
Telephone (206) 296-4660 
Facsimile (206) 296-0198 

Email hearingexaminer@kingcounty.gov 

CERTIFICATE OF SERVICE 

SUBJECT: Development and Environmental Services File No. El000334 

PROFORMANCE RACING SCHOOL, ET AL 
PACIFIC GRAND PRIX LLC and 

RACE TRACK LLC 
Code Enforcement Appeals 

I, Ginger Ohrmundt, certify under penalty ofpeIjury under the laws of the State of Washington that on 
March 2L, 2012, I transmitted the REPORT AND DECISION to the following parties of record and 
interested persons: 

Jody Armstrong Joe Berg Leah Boehn 
33211 134thAvenue SE 15016 SE 306th Street 14414 SE 318th Street 
Auburn, WA 98092 . Kent, WA 98042 Auburn, WA 98092 

Darren Carnell John Clark Kimberly Claussen 
King County Courthouse Rm W 400 15118 SE Auburn-Blk Diamond Rd. 900 Oakesdale Avenue SW 
516 Third Avenue Auburn, WA98092 Renton, WA 98057 
Seattle, W A 98104 

John & Marjorie Cooper Cristy Craig Elizabeth Deraitus 
17121 SE 331st Street Prosecuting Attorney's Office 900 Oakesdale Avenue SW 
Auburn, W A 98092 516 Third A venue W 400 Renton, W A 98057 

Seattle, WA 98104 

Traci Felton Jason Fiorito Kathryn Fraser 
14526 SE 318th Street 31001144thAvenue SE 16925 SE 325th Place 
Auburn, WA 98092 Kent, W A 98042 Auburn, WA 98092 

Sandra Gaither Ann Gilpin Billy Heger 
18835 SE 214th 18318 SE 346th Street 15016 SE 306th Street 
Renton, W A 98058 Auburn, W A 98092 Kent, W A 98042 

DonHuling Basel Jurdy Don Kitch 
17117 SE 329th street 720 Olive Way Suite 1400 POBox 791 
Auburn, WA 98092 Seattle, WA 92101-1853 Bellevue, W A 98009 
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J arrod Lewis 
900 Oakesdale Avenue SW 
Renton, W A 98057 

Donald E. Marcy 
524 Second Avenue Suite 500 
Seattle, W A 98104 

Charles Newton 
520 Second A venue, Suite 500 
Seattle, W A 98104 

Pacific Grand Prix LLC 
P.O. Box 409 
Mountlake Terrace, W A 98043 

Chris Ricketts 
900 Oakesdale Avenue SW 
Renton, W A 98057 

Jennifer Stacy 
Prosecuting Attorney's Office 
516 Third Avenue W400 
Seattle, W A 98104 

Nicholas Wells 
17404 SE 331st Ct 
Auburn, WA 98092 

Linda & Larry Worden 
13445 SE 288th Street 
Auburn, W A 98092 

Ramon Locsin 
900 Oakesdale Avenue SW 
Renton, WA 98058 

Karen Meador 
32404169thAvenue SE 
Auburn, WA 98092 

Lorraine Nixon 
20606 SE 192nd Street 
Renton, W A 98058 

Profonnance Racing School 
P.O. Box 791 
Bellevue, W A 98009 

Holly Sawin 
900 Oakesdale Avenue SW 
Renton, WA 98057 

John Starbard 
900 Oakesdale A venue SW 
Renton, W A 98057 

Toya Williams 
900 Oakesdale Avenue SW 
Renton, W A 98057 

Paul Zarus 
3612 216th Dr. SW 
Brier, W A 98042 

Sheryl Lux 
900 Oakesdale Avenue SW 
Renton, W A 98057 

John Mitchell 
17031 SE 323rd Place 
Auburn, W A 98092 

Diana Norcross 
17213 SE 331stStreet 
Auburn, WA 98092 

Race Track LLC 
2505 N. Northlake Way 
Seattle, W A 98103 

Mary Shawyer 
18210 SE 326th Street 
Auburn, W A 98092 

Stephen VanDerhoef 

19 

524 Second A venue Suite 500 
Seattle, W A 98104 

Jean Williams 
14426 SE Auburn-Black Diamond 
Auburn, WA 98092 

[gI EMAILED to all County stafflisted as parties of record/interested persons and primary parties with e
mail addresses on record. 

[gI caused to be placed with the United States Postal Service, with sufficient postage, as FIRST CLASS 
MAIL in an envelope addressed to the non-County employee parties of record/interested persons at 
the addresses indicated on the list attached to the original Certificate of Service. 

[gI caused to be placed with the United States Postal Service, with sufficient postage, as CERTIFIED 
MAlL with a return receipt requested in an envelope addressed to the primary parties. 

[gI caused to be placed via County INTEROFFICE MAIL to County staff on the list attached to the 
. original Certificate of Service. 

DATED March 21,2012. 

Ginger Ohrmundt . 
Legislative Secretary 
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AJ_ •• "-6 "-'~ .... .......... y ......... .,. .&.'& .. • ~.v ..... 

Code Enforcement Section 
900 Oakesdale Avenue Southwest 
Renton, WA 98057-5212 

v. 

Race Track LLC 
P.O.Box 31529 
Seattle W A 98103 

Race Track LLC 
c/o Mr. J. Dan Fiorito, Jr. 
2505 N. Northlake Way 
Seattle W A 98103 

Pacific Grand Prix LLC 
clo Mr. Paul Zalud 
3612 216th Dr. SW 
Brier, W A 98036 

Mr. Don Kitch 
ProFonnance Racing School 
6841 Lake Washington Blvd 
Newcastle WA 98056-1012 

ZONING: I-P, RA-5 
ADDRESS: 31001 144th AVE SE 

DOES 
Pf:lGE-001 OF 003 ; 
02/04/2011 15:04 
KING COUNTY, Uf:I 

0.00 

NOTICE OF KING COUNTY CODE 
VIOLATION: CIV11- PENALTY 
ORDER: ABATEMENT ORDER: DUTY 
TO NOTIFY 

CASE NUMBER: E1000334 

ACCOUNT: 1021059002, 1021059003, lO21059008, 1021059019, ,1021059029, 1121059035 
LEGAL DESCRIPTION: 
Parcel: 1021059002 QSTR NE 10-21-05 
NW 114 OF NE 114 LESSJ'OR SOLD'N P RY CO 11-22-18 
AND 
Parcel: 1021059003 ,. . QSTR NE 10-21-05 
UND 112 INT IN FOLD S 112 OF NE 114 & N 112 OF N 112 OF NE 114 OF SE 14 
AND 
Parcel: 10210590()8 QSTR NW 10-21-05 
UND 112 INT IN FOLG POR OF SE 114 OF NW 1/4 L Y SEL Y OF STHWY POR OF E 112 
OF SW 114 L Y NL Y OF NP RlW & POROF W 1/2 OF SW 114 L Y NL Y OF NP RIW & ELY 
OF LN BEG AT PT ON NL Y LN OF RIW WCH IS 932.39 FT N & 1400.31 FT W OF S 114 
COR OF SEC TH N 36-21-40 W 393.89 FT TH N 28-23-10 W 157.52 FT TH N 32-49-10 E 
146.04 FT TH N 01-34-40 E 22.90 FT TH N 00-58-00 E 276 FT TH N 21-48-20 E 127.88 FT 
TH N 17-49-30 E 142.02 FT TH N 42-38-00 E 215.45 FT TH N 13-36-30 E TO E LN SD 
SUED - LESS POR FOR WI STORMWATER TREATMENT AREA 
AND 
Parcel: 1021059019 QSTR SE 10-21-05 
NW ~ OF SE 14 LESS R R RiW LESS POR L Y SLY OF R R RIW 
AND 
Parcel: 1021059029 QSTR SE 10-21-05 
S 3/4 OF NE 1/4 OF SE 1/4 LESS N P RlW SC 00401 
Patcel: 1121059035 . QSTR SW 11-21-05 

\ ' . , . 
POR QF N 112 OF SW 114 L Y NL Y OF N P RIW & WL Y OF LN B~G ON NL Y LN OF SD 
R/W 50 FT NLY ,MEAS AT RiA, FR PT ON CIL OF MAIN TRACK 2072.5 FT ,MEAS ALG 
SD C/L, FR W LN OF SEC TH NEL Y TO NE COR SD SUBD 

YOU HAVE BEEN FOUND TO HAVE COMMITTED A CIVIL CO'DE VIOLATION AND 
TO BE A PERSON RESPONSIBLE FOR CODE COMPLIANCE, AND YOU ARE HEREBY 
NOTIFIED AND ORDERED PURSUANT TO KING COUNTY ORDINANCE 14309, AS . 
AMENDED, OF THE FOLLOWING: 



, 

CIVIL CODE VIOLATIONS (Including KCC Section 23.02.010~): 
The King County Department of Development and Environmental Services has found the 
above-described location is maintained or used in violation of the King County Code (KCC). 

THEREFORE, YOU ARE ORDERED TO CORRECT VIOLATIONS LISTED BELOW IN 
ACCORDANCE WITH LISTED CODE PROVISIONS AND CODES ADOPTED UNDER 
THE AUTHORITY OF TITLE 16 OF THE KING COUNTY CODE AS AMENDED BY 
ORDINANCE 15802 AND INCLUDING BUT NOT LIMITED TO CHAPTER 21A50 AND 
TITLE 23 OF THE KING COUNTY CODE; REVISED CODE OF WASHINGTON CRCW) 
19.27.020,19.27.031,19.27.040,19.27.074, AND THE WASHINGTON ADMINISTRATIVE 
CODE (WAC) 51-40-003: 

1. Failure to comply with the conditions of King County Conditional Use (CUP) Permit A-7l-
0-81 , April 30, 1984 Rules and Procedures, and violation of Sections 21A02.040(A), 
21A.08 .100, and 2lA42.190(A), of King County Code (K.C.C.). Specifically: 

A. Use of primary Race Track for race-related functions on required quiet days in violation 
of permit conditions 1 A and B, including but not limited to operation of ProFormance 
Racing School and use of the track by private vehicles for "lapping". DDES alleges that 
Race Track LLC knowingly permits uses on required quiet days which are race-related, 
are not quiet, and are not "non...;impacting" in violation of the plain language of 
Conditional Use Permit A-71-0-81, 1984 Rules and Procedures. 

B. Use of shift kart track by vehicles other than shift karts, including but not limited to 
motorcycles and street legal automobiles in violation of permit condition 15 requiring 
all improvements and uses to be conducted in accordance with the pre-March 31, 1984 
plot plan. 

e. Exceeding permitted limits regarding hours of operation by periodically operating past 
required closing times. 

TO BRING THIS PROPERTY INTO COMPLIANCE 

1. Comply with all conditions of Permit A-71-0-81 including: 

A. Cease all racing and performance driving school operations arid any other race-related 
functions, including any and all racing, lapping, or similar uses of private vehicles on 
required quiet days by February 21,2011. 

B. Cease all non-shift kart use of the shift kart track by February 21,2011. 

e. Cease all operation outside permitted hours of operation by February 21, 2011. 

** ANY PERMITS REQUIRED TO PERFORM THE CORRECTIVE ACTION MUST BE 
OBTAINED FROM THE PROPER ISSUING AGENCY. Some permit applications require 
appointments, which may be several weeks out. 

F AILURETO COMPLY WITH THIS NOTICE AND ORDER MAY SUBJECT YOU TO 
ADDITIONAL CIVIL PENALTIES, ABATEMENT AND/OR MISDEMEANOR ACTIONS, 
AND. COULD LEAD TO THE DENIAL OF SUBSEQUENT KING COUNTY PERMIT 
APPLICATIONS ON THE SUBJECT PROPERTY. 

CIVIL PENALTY/NOTICE OF LIEN (Including KCC Section 23.24.070): 
You shall correct each violation by the above dates or you will incur daily civil penalties 
against you according to the following schedule: 
Violation 1: $80.00 per day for the first 30 days, then $160.00 per day for each day thereafter. 

This Department shall periodically bill you for the amount incurred up to and through the date 
of billing. PERIODIC BILLS ARE DUE AND PAYABLE 30 DAYS FROM RECEIPT. If 
any assessed penalty, fee or cost is not paid on or before the due date, King County may charge 
the unpaid amount as a LIEN against the real property of all persons responsible for code 
compliance and as a JOINT AND SEVERAL PERSONAL OBLIGATION of all persons 
responsible for code compliance. 

SC 00402 



CRIMINAL MISDEMEANOR/NON-COMPLIANCE WITH FINAL ORDER (KCC 
Section 23.02.030): 
Any person who willfully or knowingly causes, aids or abets a civil code violation by any act of 
commission or omission is guilty of a misdemeanor. Upon conviction, the person shall be 
punished by a fine of not to exceed one thousand dollars and/or imprisonment in the County jail 
for a term not to exceed 90 days. Each week (7 days) such violation continues shall be 
considered a separate misdemeanor offense. Failure to corrected cited violations may lead to 
denial of subsequent King County permit applications on the subject property. 

NOTIFICATION OF RECORDING (KCC Section 23.24.040): 
A copy of this Notice and Order shall be recorded against the property in the King County 
Office of Records and Elections. King County shall file a Certificate of Compliance when the 
property is brought into compliance .. 

ABATEMENT WORKINOTICE OF LIEN (Including KCC Section 23.40.030 and RCW 
35.80.030.1H): 

King County may proceed to abate the violation(s) and cause the work to be done, and charge 
the costs thereof as a lien against the real property of all persons respqnsible for code 
compliance and as a joint and several personal obligation of all persons responsible for code 
compliance. 

APPEAL (Including KCC Chapter 23.36): 
Any person. named in the Notice and Order or having any record or equitable title in the 
property against which the Notice and Order is recorded may appeal the order to the Hearing 
Examiner of King County. A notice of appeal must be received in writing by DDES within 
fourteen (14) days by February 9,2011 and a statement of appeal must be received in writing " 
by DDES within twenty-one (21) days by February 16, 2011 of the date of service of the 
Notice and Order. A form which includes a combined notice of appeal and a statement of 
appeal is included in this packet. You are not required to use the enclosed form. If you use the 
enclosed form, the entire completed form must be received by DDES within fourteen days 
February 9, 2011. The DATE OF SERVICE is three business days after the Notice and Order 
is mailed. FAILURE TO APPEAL WITH THE SPECIFIC REASONS WHY THE NOTICE 
AND ORDER SHOULD BE REVERSED OR MODIFIED MAY RESULT IN A MOTION 
TO HAVE THE APPEAL DISMISSED BY THE HEARING EXAMINER. FAILURE TO 
FILE A TIMELY NOTICE AND STATEMENT OF APPEAL WITHIN THE DEADLINES 
SET FORTH ABOVE RENDERS THE NOTICE AND ORDER A FINAL 
DETERMINATION THAT THE CONDITIONS DESCRIBED IN THE NOTICE AND 
ORDER EXISTED AND CONSTITUTED A CIVIL CODE VIOLATION, AND THAT THE 
NAMED PARTY IS LIABLE AS A PERSON RESPONSIBLE FOR CODE COMPLIANCE. 

DUTY TO NOTIFY (KCC Section 23.24.030N): 
The person(s) responsible for code compliance has the DUTY TO NOTIFY the Department of 
Development and Environmental Services-Land Use Services Division of ANY ACTIONS 
TAKEN TO ACHIEVE COMPLIANCE WITH THE NOTICE AND ORDER. 

DATED THIS JANUARY 21,2011. 

S~JtI 
Sheryl Lux 
Interim Code Enforcement Supervisor 

SL:HS: hs 
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DepartttieDt of Plannfng and Community Development 
Holly M.I.ller. Director 

MAY 4, 1984 

Z 0 N I N G ADJUSTOR 

NOTICE 

TO: PARTIES OF RECORD 

M: PUBLIC REARING - 9CTOBER 9 , .1984 - SIR A-71~O-84 
'9:00 a.m., or as soon thereafter as possible, 

. Suite 402, council Chambers, King' county Courth9use 

In accordance with the Reinstatement Order and Rules and 
Procedures for the Seattle International Raceways (SIR) 
Revoked Conditional Use Permit, a public hearing will be. 
held on October 9, 1984, at 9:00 a.m., or as SOOn after 
as possible, in Council Chambers, in the King County 
Courthouse, Seattle, Washington. (See Page 6, under 
10. Rules and Procedure. (3»'0 as ordered by the Zoning 
Adjustor on April 30, 1984. . 
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SIR April 30, !., 
DIVISION OF BUILDING AND LAND DEVELOPMENT 

Department Q~ Planning & Community Development 
450 King County Administr~tion Building 

Seattle, Washington 98104 

ZONING ADJUSTOR 

April 30, 1984 

SUBJECT: Reinstatement Report and Decision 
Seattle International Raceways (SIR) 
Conditional Use Permit A~71-0-81 

. Seattle International Raceways (SIR) has requested 

reinstatement o-f its revoked conditional use permit, and has 

submitted the documents and $100,000 bond required by the 

Reinstatement Conditions establi5h~dby the Zoning Adjustor"s 

January 25, 1983 decision (upheld by the Zoning ~ Subdivision 

Examiner and Superior Court on appeal). The proposal has been 

reviewed and detailed Tindings and conclusions are included in 

the accompanying Reinstatement Order. In addition, Rules and 

Procedures required by one aT the February 26, 1982 Permit 

Conditions are attached. Drafts dated March 30, 1984 o~ both the 

Reinstatement Order and the .Rules and Procedures were reviewed at 

a public: meeting held April .9, 1984. A vertical b'ar in the left 

margin .identifies text that has been modified since the March 30, 

1984 drafts. 

In examining the reinstatement request, it isappropriata to 

review some.of the underlying principles: 
~ .- . .. -~ 

1. Th61 action resulting from the 1991 public hearing 

initiated by the Zoning Adjustor under the provisions of 

Chapter 21~bb KCC is a set of Permit Conditions as modi~ied 

by the Zoni~q' & SubdiviSion Examiner on appeal dated. -. 

Fabr"'uary·26. 1982, •.. 

1 
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F<ei nstatement " -0-81, April 30, 1984 

2. SIR openly violated those Permit Conditions 7 and a 

second public hearing was initiated by the Zoning Adjustor. 

The Adjustor's January 25, 1983 decision was to revoke the 

conditional use permit. That decision was upheld by the 

Zoning ~ Subdivision Examiner en April 27, 1983, and also 

upheld by Superior Court. The January 25, 1983 Adjustor 

decision also'provided a means for SIR to request 

reinstatement, and the action set forth Reinstatement 

Conditions, modified in part by ' the Examiner. 

3. The local community throughout both public hearings 

testified that their objective was SIR c:ompliance with the 

permit conditions - not SIR closure. 

4. The Zoning Adjustor is guided by c:riteria adopted by 

ordinance, the basic intent aT which is to set conditions 

that will assure compatibility o~ uses. 

5. SIR continues to provide a broad public: benefit. It 

has a direc:t bene~it to public agencies by providing a 

driving training course. SIR provides a wide range of, 

racing, recreational interests,and a significant ec,?"omi,c 

base for many businesses which either depend on or are~ 

stimulated by theexistanc6t of SIR. 

These many organizations and businesses .re'relying on 

SIR to meet its obligations necessary to keep the track 

operating. SIR has an obligation , to its many supporters, 

organizations. and businesses to manage its af~airs 

responsibly and not continue to'jeopardize their interests • 

--
2 
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SIR 

6. The public benefits provided by SIR do not absolve 

SIR of responsibilities to be a good neighbor in the 

community and to meet the terms of its Conditional Use 

Permit. 

Clearly, the issues are complex and controversial. The 

following actions are taken under the premise that SIR's permit 

has been revoked and will not be permansntly reinstated unless 

and until SIR attains complete compliance with all applicatble 

conditions. VBecause some of the conditions imposed on SIR allow 

SIR K period of time to complete physicalimprovements~ any 

reinstatement at this time must be provisional until SIR is able 

to meet the improvement conditionsv"If SIR earns permanent 

reinstatement, it ~ust continue to meet the Permit Conditions as 

clarified by the Rules and Regulations, and be subject to the 

normal Zoning Code enforcement provisions. 

REINSTATEMENT ORDER 
SeAttle Int.,.ri.tian~l Raceways (SIR) 

Conditicn.tUs. Parmit A-71-0-S1 

SIR has applied for reinstatement under the provisions of 
.the Zoning Adjustor"s January 25, 1983 decision. That Adjuster 
decision which revoked·the SIR conditional use permit also 
provided a set o~ 'reinstatement conditions' allowing SIR an 
opportunity to redeem its revoked parmit. On January 2b, . 1984 -
SIR submitted the required set of plan dOI:WJlsnts and trie :$1121121,1211210 
bond, thus meeting the reinstatemen't application r.equirements. 
Accordingly, the Building and Land Development Division has 
revi.ewed the sub~1tteci documents, and c;omments have been 
solicited irom other County departments~ the Washington State 
Department of Transportation (WSDOT) and the Washington State 
Patrol (WSP). Community representatives and other interested 
parties ware noti~led and comments invited • 

.. 

.-- A ".temporary reinstatement· w __ granted on February 1, 1984 
to allow time for detailed review (Exhibit 14). Community 
representatives and appropriate agencies were given copies of .the a 
Plot Plan t~. revie~. On February 22, 1984 a notice was sent to ~ -. 

3 
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• •••• A"-0-81~ April 30,. 1984 , .e SI~ Reinst"atement, 

all 'parties oT record advising them 0+ the request, describing 
where to view the Plot Plan and Tile, and invited comments by 
mid-March. A second letter Has sent March 13, 1984 to persons 
responding, acknowledging rEt.c;:e1pt of their comments y and 
describing .'.the current status. 

-- A meeting was conducted on March 26, 1984, with 
representatives fromWSDOT,. State Patrol, and King County 
Departments of Health, Public Works~ and Public Safety. The 
formulation of rules and procedures in accordance with the 
conditional use permit requirement was the objectivg and re~ult 
of the meeting. 

FINDINGS AND CONO-USIONS: 

The SIR reinstateMent request has been evaluated and is 
discussed below following the outline of the 11 R&instatem~nt 
Conditions sat down in the Adjustor's January 25th decision (see 
Attachment B): 

1.· Plot Plan. 

J (1) SIR submitted a Plot Plan (dated Jan 25, 1984) as 
. required by formal reque~t datad January 26, 1984 (Exhibit 8). 

An early raview revealed problems with parking area~ beyond the 
alcohOl turnstile control facilities. SIR subsequen):ly revised _ 
the _Plot Plan (dated Feb 10, 1984), and additionally modified the 
plot plan to eliminate parking areas "D", "E", and "FlO Cletter 
dated March 7. 1984). SIR also notified BALD <letter dated Feb 
17, 1984) that fence repairs have been made to areas identified 
in a·recent BALD field inspection. 

vi' (2) The plot plan contains some errors as identified by 
staff and community. representatives. The errors dealt with the 
location or description of useS and features such as fencing • 

. j (3) The plot plan is deficient in fenCing, particularly 
in securing the Motocross track area from the remainder of the 
racetrack. Both the mapping errors ' and the defiCient fencing are 
dealt with in the Rules and ProcedUres. 

(4) · SIR has proposed an enhanced . Motocros~ track 
. jimprovement .program. Its .design appears to embody the prinCiples 
~ of spectator control, safe viewing, and improvud sanitary . 

fillcilities_ At .the sametima : SIR has characterized the "facility 
as introducing new racing forms and additional audiences. 
Community representatives have challenged this prop~sal as being 
outside the scope of the existing permit. 

The parking area improvements, alcohol turnstile 
fencing, . and sanitary facili.ties for the revised. Motocross area 

. J . are not Dutside the scope of the,exi.ting permit --in ~act, . they 
~ .. are required. . 

.~~ 
.0 ~..;Q 4 
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Th~ revised track and grandstand iacilities are 

significant changes and are not authorized. A conditional use~ 
permit amendment which'WClUld be subject to public hea'ring and 
review ~$ provided by Permit Condition ~P (see Attachment~ 

. necessary. 

Parking/Exiting Plan. 

(1) The parking/exiting plan as revised is acceptable 9 

and is approved with some additional fencing and other changes as 
set forth in the rules and procedures. . 

v/·3. Emergency Lane Improvement Plan. 

(1) The original emergency lane condition called for a 
"high concreta curb, post and cable, or fence" wi th the -final 
design subject to approval by BALD. There can be no reduction in 
the purpose of the emergency lane. It is necessary for life 
safety reasons. Additionally, it has been revealed that cne 
resident's sale means of accass legally shares a portion of the 
SIR access road. Therefore~ the integrity of the emergency lane 
must be assured. 

(2) The method used to preserve the emergency lane is a 
technical matter. Three methods were suggested in Permit 
Condition 4. a with final design approval by BALD. The apprl?ved 
design is described in detail in the Rules . and Procedure. 

4. Interim AlcohOl. Turnstile Control Alternative and Plan • 

~. (1) The Department of Public Safety has approved the 
current plan with minor modiofications as detailed 1n the Rule~. 
and Proc:edures. 

5. Intersection Improvement Plan and Lighting Improvement Plan. 

(1) SIR submitted the plans substantially as required 
by the Adjustor's condition. Upon WSDCT and State Patrol reView, 
however; major design c:onTlicts were identified. 

(2) King County policy precludes the use of 144th Ave 
SE and other · local streets as a JDQans of access; wher.eas current 
(adopted in 1957) WSDOT plans for SR 18 would -funnel SI~ traf.fic 
directly cntothose streets. Such aconfiict is too fundemental 
to allow to pass. The conflict must be resolved in -favor of 
County policy, or SIR must not be · allowed to continue operation. 

(3) WSDOT recognizes the vintage of its plan and, in 
fact, has a feasibility study programmed to start this year. The 
1984-85 feasibility study will examine land uses, traffic·impacts 
and demands, and facility needs, as well as tmplementation 
issues • . Actual funding and implectentation is not known, although 
major project deSign alone is both expansive and time consuming. 

5 
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SIR Relnst"atement, Apr! 1 3fa ., 1984 , 
(4) In the interim WSDOT and the State Patrol recommend 

~/ local improvements and cQrtain procedural changes in handling SIR 
,., traffic. In view of interchange i~prcvements at Kent-Kangely and 

SR 18~ ~nd after testing their ideas at·the end of· the 1983 
racing season, the agencies recommend moving ~!! exiting traffic 
for major events onto SR 18 as northbound-only. In this manner 
they estimate exiting times· can be reduced dramatically, ~nd 
above all safety of the motering public enhanced • 

'e 

. j (5) Design and contracti ng requirements for the 
inst~ection are addressed in the Rules and Procedures. 

(0) The entrance road lighting plan is satisfactory. 

6. Racing Season Schedule. 

J: (1) Nati ce to Publ ic Safety and State Patrol have been 
accomplished. 

/ (2) Quiet Weekend Days have been identified • . Posting 
~m&st occur prior to May 1 in accordance with Condition l.b. 

I (3) Additional Quiet Weekend Days have not been 
identified in exchange for extra racing hours. 

Litter Patrol Number. 

(1) SIR has identified their litter patrol phone number 
as 631-1550. 

8; Lou~speaker:- Control Plan. 

j (1) SiR has submitted a loudspeaker control plan and ~5 
Health Department approval has been given. The Rules and 
Procedures deseribe the· monitoring system. 

9. Bond. 

/ 
(1) SIR submitted a bond in the .amount of $100~000. 

The bond has an expiration data, and it must be renewed in a 
timely manner. SIR wil.l not be allowed to operate without a 
valid bond. 

10. Rules and Pro~edure • 

. ~ (1) Rules and procedures have been prepared and folloN 
in- this document. 

(2) The rules and procedures assure compliance with the 
February 26, 1982 Permit Conditions; a timetable for completion 
of improvements 1s included. 

(3) A pt.lblic he~rin", will be scheduled for October. 
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U. SIR has not requested camping by other than race 
participilntsw Camping by other than racing participants is not 
allowed. 

REINSTATEtENT ORDERz 

The Seattle International Raceways (SIR) Conditional Use I Permit A-71-0-81 is provisionally reinstated for the 1984 racing 
season. Reinstatement shall be fully granted automatically by 
completion of the required improvements in accordance with the 
calendar of deadlines set out in the Rules and Procedures. This 
CondItional Use Permit shall be revoked if SIR fails to meet the 
improvement schedule. This Conditional Use Permit is subject to· 
the Permit Conditions as set forth 1n the Zoning & Subdivision 
Examiner's February 26~ 1982 decision, the Reinstatement .... 
Conditions set forth in the Zoning Adjustor's January 2S, 1983 
deCision, and the accompanying Rules and Procedures. 

Ordered this day of April, 1984. 

--'jj, .. -~ 
IRVING ~ERTEIG 
Zoning Adjustor 

7 

; ," '''. 

HE001429 

SC 00057 



• 

• 

• 

SIR Rules 'and ~r~ce'~, !7H>-81, April 30, ,. . 

(Uu.k.icfrlJ t:(; /t.Lu~ cu.··v ./CUt,5 -(j £u.-tM£i ) 
. .fU-'i.-/ U .. I ~ ~ 

RULES AND PROCEDURES • J r 1'rv.:J-1J ;1.2~ 
Seattle Intarn~tional Raceways (SIR) 

Condltio~~l Usa Permit A-71-0-81 

April 3~., 1984 

The following rules and procedures are organized to follow 
the list o~ Permit Conditions resulting from the Zoning & 
Subdivision Examiner's February 26, 1982 decision. The first 
numbers and letters of the following paragraphs ~orrespond to the 
Examiner"s numbered Permit Conditions, and the short titles 
represent the Condition topic. The Examiner"s 19B2declsion and 
the Zening Adjustor's subsequent January 25, 1983 decision 
listing Reinstatement Conditions are attached as Attachments A 
and a, respectively. 

HOURS OF OPERATIONI 

sum~arized below y subject to the Rules 

Wednesday Thursday Friday Saturday 

'1ata-5:30plI 9aJll-5:3IiipAl 9alll-5:30pll 'lalli-5:30pm 

'1a.a-5:3I!pa 

A, Ite. No. tab and c, and Ite. Ho 6> 

1. Testing and Racing Operation. 

Closed Mondays and Tuesdays. 

Quiet Weekend Days. 

(1) The 1984 Quiet Weekend Days have baen listed as: 

May: 
June: 
July: 
August: 
September: 

Sunday 
Sunday 
Sunday 
Saturday 
Saturday 

May 13~ 1984 
June 17, 1984 
July 1, 1984 
August 25, 1984 
September 29, 1984 

~ (2) SIR shall notify BALD prior to May 1st each year 
for the next season quiet. weekend days. Each .year's Sichedule 
shall beposted · on the entrance sign sa both neighbors and track e ' users can be aware a~ the schedul eel qui at weekend days. 

1 
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SIR. Rules A-71-0-Bl, 

GENERAL PROVISION: 

3f The land within the boundaries of the Conditional Use Permit 
are·not to be sold without BALD approval. 

/
3. The Conditional Use Permit is binding on current and future 

. owners or operators. 

TRAFFIC RELATED CONDITIONS: 

4. Ingress/egress improvements needed: 

a. Emergency lane. 

I CIJ The emsrgency lane improvements proposed by SIR are 
acceptable on a trial basis;. The emergency lane shal.1 be striped 
and traffic cones; used to protect its availability during bath 

I entering and exiting periods. In addition, SIR parking 
attendants shall assure compliance. 

J (2) If the King County Police find that the integrity 
. of the emergency lane is n·ot maintai ned, they may require the 

cones be replaced by pipe and cable. 

~ 
(~) The emergency lane shall be kept clear at all times 

to allow access to the Savala property for the extent of the 

I Savel a easement (see Exhibit 58, A 71-0-84) which appears to be 
in common with the SIR access road for a distance of about 650 

7 
I 

feet. 

/ (4) SIR shall provide suitable written authorization 
to King COunty ~olice to!fO~e violations en the private road. 

£itln(A,~ 
b. Parking/Exiting Ian .. 

ft-
(1). Spect.ator parking Shall not be allowed in parking. 

areas "D", "E", and "F" (SIHt SIR lattar eliminating those areas 
-for parking). 

/' (2) The parking lot exiting program is; approved. After 
the clase of an evening event SIR parking attendants shall clear 
and secure each parking lot. 

~(~) The emergencY lane shall not be used in exiting. 

~/~ directe~orth on SR lB. .No traffic shall be allowed to turn I (4) All exiting traoffic: -for major events shall be-

left (southbound) or cross to 144th Ave SEe 

(51 SIR shalladvertisd that ·the pre-ferred entrance 

~Will blfro .. the south (northbound trafofic:T On SRIB. Use of 
.. 144th . Avtf sE will be prohib:l ted., a~ left turns -from · SR IS'- . 

, .'(southbound tr~f~ic) may be ,:,rohibit~d fOr(~.~~· ·ev~S~. The, 
State. Patrol "£1.11. enforce.,- thlS tra-f-f1c flow on SR· IS. . 

2 
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April 30, , 
/c. King County Police and State Patrol Notification. \ 

' .. . .. ' .;:: :::P::a::'t::::::~ W::::::T9
:::

n s:::e 1::~Ol 
tra-ffi c ~~tr.QI. a~i.st~c:~ -for' ftI.:tjer events dur.ing e.:tch sea~o~ 
until ofinal SR 19 improvemsnts are completed. The c:riteria 
establishsd byKCC 6.09.~~ for contracts with King County 
Police shall be met. 

.... 
~~3) Evi denc;e of such 

submitted to BALD prior to May 
completed contract shall be 
15 9 1994. . 

-' ~V'ev\~ lEY", [J~\ ~ 
. . ~. 1~(~5 

. ' .' d.' Inter!Sfi!Ction Impr:-ovements • 

< 1) The intersect! on 
Zoning Adjustor's condition is 
State Patrol .. 

des1 gn proposed by SIR to meet the 
not acceptable to WSDOT and the 

. The.~~ncies prefer an intersection design which will 
. prQvid&'· tWD northbound .laneS extended directly acrossSE 296th 
onto SR 18 •.. All "ex'fting: will' be northbound-only for with the 
followinc;J . adVantages.: 

. Ca) Traffic safety for both SIR patron5 and·SR 18 
. drivers will be enhanced; . 

(b) Dispersal time .can be reduced SUbstaritially; 
(c) All t'raffic will enter directly onto the 

fre~way and major arterial system. rather 
than' residential streets. 

Additional stUdies are needed before WSnOT will approve 
the use of left turn lane~ on SR 18. While left turn lanes. may 
be hel.p-ful to handl ing certain lesser events at SIR, they may add 
hazards to other' high-volume events. In any event such 
channelization' could be developed Only with extensive lighting 
imprDve~ents; the cost itself warrents more study. In the ~ 

"interim the WSP can provide special traffic patrol assistance t~ 
assist in exiting the larger events. 

(2) Manual executablQ warning signs are needed on SR lB. 
north 'and sou.th- .of . the intersection .because of impaired sight 
distances in' both directions. Th.s 'signs can have battery powered 
11 ghts' .1 nl U'all ya The s1 gns wi 11 be act! vated as needed by the.,../ 
StatePat~cl to caution motorists' travelling SR 18 of upcoming 
congestion. 

(3) 'SIR shall contract with WSDOT for the installation 
of -the warning lights, some local intersection lmprovelllents, and 
contract for WSP traffic patrol assistance. 

shOUlder improvements are not 
serve an extended period. Shoulder 
standard comparable to·regular 

(4) The existing 
structuraily sufficient to 
development sh'oul d be 'at ' a 
through-l·ana, c.onstruction·. The northbound, shoulder shoul dex.tend . 
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SIR Rul.a? A-71-{i]-Bl, 

'to tie into the existing Ifsl ow ,lane" in order to provide enough 
acceleration lane distance to acccmmoda~e moderate to heavy SIR 
exiting volumes. 

. (5) SIR shall prepare revised intersection plans to 
WSDOT specifications to accomplish the northbound lane . -If. improvements. The plans shall be submitted to the Building and 

'. Land Developmen~ division by June IS, 1984 for coordination with 
WSDOT. . 

(6) Reinstatement Condition 5 called for intersection 

j imprOvements during the -first racing season. ' Since the WSDOT . 
wants to defer c~struction until 1985, those interim measures 
such as signin9 ,nd contracted State Pat~n] tca££ir aS5istance~ 
must be, accomplished early in the-l:urrent season. . '. 

~trahce .Road Lighting. 

(1) Ths lighting plan proposed by SIR is approved. 

midseaon; 
(2) Lighting 'installation shall be accomplished by 
that is,' no 1 ater thae1 y 1., 199'l;::> I,.,k ¥.'(; ~ 

, , ~ f.ll.tp 
Shoulder Widening. 

~1) WSDOT has made some should~ improvements, but not 
to a structural standard sufficient to carry extended, 
concentrated -volumes. Ths use of northbound-only exiting and 
preferred northbound entrancing will concentrate use· of shoulders 
to the east side of SR 18 only. While additional shoulder 
development on the west side as recommended by SIR·s 
Mitchell/Nelson report may not be necessary, a higher level of 
improvement to the east side will be required. 

(2) The contracting 'requirements are discussed .in 4 d. 

5_ Ordinance 5415. 

I .e i 

(1) The intent of Ordinance 5415 and existing condi tiona~ use 
permit conditions is to preclude the use of 144th Ave SE for SIR 
traffic • 

. /' (2) -.SIR' shall contract 'with' King County Police -for 
traffic centrol serviceSi y including the blccldng of 144th Ave SE 
for- major<e~ents. 

/' (3.) SIR shall review its advertis·ing 'and discontinue 
any travel directions which encourage the use of 144th Ave SE. 

, (HThe Reinstatement Conditions modify the ' Permit 
;z,-. tended Hours. 

. onditions by requiring the,inter.sactlon·,;and fighting 
impr~v~me.ots~ 'r"a~her"thoin ' leaving them opti~al •. The. d e 

. Rcrt-Tr,~ellian1l:; ~ C~,ti ens-.l i 111 i-t ed:. . the ... el(,:t'.et'ld~l:b h'SUl""S .. t·D.~ Fr~ day.· an 

4, 
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SI~ .Roles and , 
Saturday nights, rath~r than WQdnesday, Friday and Saturday, 
After review of the record, including both the Adjustor's and 
Prosecutor>s work files and recollection, it must be concluded 
that Wednesday was left out by ove~sight or typographical error. 
In ~airness to SIR, when thQ intersection and lighting 
improvements are met, ·the ex tended hours shoul d app 1 y to 
Wedne3day as well as Friday and Saturday .nights. 

(2) Permit Condition 4 d shall be considered ~et in 
1984·by.ccmpleticn of a contrac&with wSC~ for signing, interim 
intersection improvemenfs, and State Patrol traffic control 
assistance. Since the warning signs ar.e in place and the interim 
intersection improvements are not critical to the efficient 

. movement of trta-ffic wii:h.,State Patrol assistance, the entering 
and maintenanca of the contract' is the detercnining action • . The 
result In 1994 for the duration O'f the 1984 racing season will be 
one additional hoUr of operation·(9:rzliapm closing eJCtended to . 
10:0Q1pm) co Wednesday, Friday and Saturday nights. 

NOTE: The draft Rules and Procedures included a 
provision allowing use of a contract and bond to meet a 
condition otherwise requiring completion of improvements. 
While such a technique is routinely used ~Qr similar 
conditions in new developments in order to mitigate fytYL~ 
impacts, it is nat suitable in this case where impacts 
exist. The primary objective is to mitigate the impacts, 
and the fallowing condl tion is tIlod.ifled accordingly. 

l' (3) Permit Condition 4 d Shall be considered met in 

in 
by the .satisfactgry completion of oprtbbp"pd lane 
The -rePJllt iR 19&~ will be a cgp+i'Rbukia .. gf the 

hour. (9:20pm cl.osing e}(teoded to 1f2h 00pm) on 
~~~~~~~~~a~y~.~a~n~d Saturday nights. 

/ 
(4) P~r.it Condition 4 ~ shall be considered mat ·when 

certified ·by WSDOT that 5uitabia shoulder devel~pment has been 
accomplished. ThQ result will be a further extentioo by one 
additional h~r of operation (10:CIJ0pm closing extended to 

}
':0"pm) en Friday. and Saturday nights. 

• Access Review Public Hearing. 

(1) BALD shall set a public hearing in October 1964. 

ALCOHOl. CONTROL.: 

~Washington State Liquor Control Board Li~ense Required. 
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A-71-0-81, 

a. Turnstile System. 

/ (1) The turnstile system is approved as described by 
~King County Police (see EXhibit 107, A-71-0-84). 

(2) The purpose o~ the turnstile system is to assist in 
Ahe compliance with WSLCB licensing requirements, and cannot be 
~ merely a gate allowing free movement to and ~rom the spectator's 

vehicle. This conditi.on must be read in conjuncticn wi th Permit 
Condition B b. 

(3) Permit Condition 8 
/Vthe turnstile system. Temporary v'1 areas shall be necessary ~or the 

a. requires that all events use 
fencing or alternative parking 
Motocross area. 

b. SIR shali maintain a roving alcohol check crew to patrol 
parking lots during major events to ast;ure compliance with the 

~terms o~ their parmit and the Washington State Liquor Control 
Board license. 

~ c. SIR shall maintain signing along the access road to 
~alert patrons to the alcohol checks and to encourage them to 

drive responsibility. 

(1) Signing shall be accocupl ished by Nay 15, 1984. 

/. d •. SIR shall review its advertising to assure that it· is 
v/clear that alcohol cannot be brou~ht in oy spectators • 

(1) It is incumbent upon SIR to maintain control of 
~his provision in any sub-letting o~ its ~acilities to special 

groups. 

~ (2) Evidence of advertising such as that used for the 
~19B2 Fox Hunt event (see Exhibit 34 c~ A-71-0-82) shall be 

considered a violation of the terms of the permit and cause 
for ~nfcrcement action under this Rule. 

~ e. SIR shall comply ~ith the rules o~ the WSLCB. 

NUISANCE REDUCTION. 

9. Fencing .. 

(1) The purpose of the fenCing ci:mdition is two-fold. 
·It is to prevent trespass by those seeking unauthorized entrance 
to SIR, and -it is to assure the success of the turnstile system. 
The fencing program proposed by SIR and sho~n on the Revised Plot 
Plan is approved, subjli!c:t to the ~ollowing changes: ~JocYl):5S 

~ Ca) The fencing along the sou~h side of the road 
c necting to the-Motocross track (along the earth berm) is . 
. sufficient and shall be replaced with 6' cyclone ~encing. Thit; ~ 
Pn:»l'-i 51 otl' can ba.. deferred if· pecie.stri an acc:eSiS to the connect! ng -
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SIR Rules '<'I.nd -' A-71-0-81, April 30" 

I>road is prev&!ntcad by adequate fencing o.f Lot A and a loc:ked gate 
during track events. 

tt (b) Additional fance control shall be added to 
acure the south-west end of the track and Motocross track by 

June 19 1984. Detailed location shall be as approved by BALD. 

~/ (c) Fencing around the perimeter of SIR property 
t the west end is non-existant. Detailed fencing plan 5hall be Z mi tted to BALD by June 1 y 1984 and install ad by Jul y 1" 1994. 

Cd) No later than Hay 19 1985" fen~ing along the 
northeast shall be replaced with six foot cyclone ~encing_ 

. -

.> 

.. - "-..... . 

, (2) BALD. shall conduct field inspections of the fencing 
ior to May 1 and July'l aT each year. SIR shall repair 

deficiencies in a timely manner. NOTE: 1994 inspections shall 
be prior to June 1 and July 1. 

, 

~ (3) Complaints of trespass shall be reviewed. 
~~~ntinued problems may be cause for BALD to required modified 

fence locations or standards. ' 

11~ L.i t.ter Patrol. 

(1) SIR has submitted 631-1550 as the litter patrol 
Ph~ number for 1994 • 

, / , > (2) The; Ii tter. patrol .phone number wi 11 remain in 
effect unless changed by SIR aft.er a 30 day not.ice. 

NOISE: 

Jet cars shall not -operate after 5:30pm. 

(1) SIR ha& stated that they will comply. 

Loudspeaker Control Plan. 

(1) The King' County Health Department has approved the 
loudspeaker control plan submitted by SIR. 

(2)'Theloudspeaker system shall be maintain~to assure 
that race sounds are not further etmplified and that sound is 
directed to spectators and prevented from disturbance to outside 
SIR boundaries •. Complaint.s snaIl be investigated and system 
modifications ma~e as necessary., 

Noise Control Methods. 

SIR has submit.ted a proposal for' future implementation. 
That. proposal has not been reviewed as of ,the date of the writing 
of these rules, nor have rules and procedures been prepared for ' 
their consideration • . These rules will be 5upplimented in the 
fut.ure. 
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SIR Rules A-71~0-al. 

PLOT PLAN. 

15 • Plot Plan. 
.-/.~ 

(1) A plot plan was submitted by SIR prior to 
March 31, 1984. Parties o~ re~ord were notified and written 
comments received and reviewed. Specifi~corrections have been 
required and are delineated in the rules Tor Permit. Conditions 
etbove. 

7 (2) SIR shall prepare a revised plot plan embodying the 
J ~hanges required by the reinstatement action and these rules in 
~~der that a clean, corrected Plot Plan be available to 

• administer this per-mit. The rsvisedPlot Plan shall be submitted 
by SIR· for approval by the Zoning Adjustor. 

/" (3) The plot plan will be used to administer the 
~ permit. All improvements and uses shall remain 1n compliance 

with the approved plot plan. 

~ (The plot plan shall indicate the lo~ation, extent 
and type of activities authorized by thl.s permit) and all 
etctiviites. developmen~ and racing shall b~ conducted in 
accordance with that plot plan. 

(5) The plot plan shall designate camping areas and 

IcamPing shall be.limited to said areas; camping shall only be 
allowed to race participants. 

16.. Future Modi~ications. 

(1) An a.pplication for an amendment to this 'conditional 
~se permit is the proper m&ans to consider mcdiiications to 

either permit conditions or changes in use. 

~ (2) Any public hearing shall be advertised by BALD to. 
/clearly de-fine the scope o-f the consideration. 

17. Auxiliary Use. 

(1) No auxiliary uses have been requested. 

~ (2) Unauthorized uses such as an existing BMX.trackin 
v6ne of the· parking areas shall be discontinued. Bicycle racing 
. ·is all.owed, but must ba ccn.tained within designated track areas. 

'18.,/ Annual Meeting. 
-.-/' 

(1) BALD shall schedule the required meeting with 
notice given to .appropriate parties a.t least 15 days prior to the 
meeting. 

(2) The annual meeting aay be combined with a public 
hearing on SIR· i~ scheduled during October and if provision is 

B 
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Proce so, A-71-0-81, April 30, , 
"made one the hearing agenda to consider the issues required in 
this condition. 

19. Rules and Procedure~. 

~ Count.Y., State and cOlM&Unity review o~ SIR' ... 
reinstatement request has been completed resulting in the above 
rules and procedures. The following agencies have participated: 

~KC Police have approved the alcohol control 
turnstile system and SIR has made the changes the Police 
required. SIR has a current contract fer traffic patrol 
assi stance. ' 

C>KC Health has approved SIR's loudspeaker 
system. KC H~alth report. that SIR'smanitary facilities are 
adequate. 

~WaShington State Patrol (WSP) wants to use 
exclusive north~d exiting from SIR onto SR 18., believing they 
can clear the traffic in much shorter periods than in the past. 

, ~W~shington State Department of Transportation 
(WSDOT) reject~e intersection plan propsed by SIR. but agrees 
with WS~ on exiting and would support the construction of 
northbound exiting lanes within the SR 18 right-ai-way. 

~KC Public Works traf~ic engineer concurs with 
WSDOT and WSP recommendations • 

~KC Business license officials will coordinate 
the business license with the issuance of the conditional use 
permit. 

~ The Washington State Liquor Control Board 
(WSLCB) will pu~ SIR's liquor license if the conditional use 
permit is revoked, acc9rding to KC Police. 

(3) King County shall establish a complaint system' 
with a phone number distributed to the community residents. The 

' phone shall be mann ad during all majDr races. , The complaint 
system shall provide for dispatching of King County Palice, King 
County inspectors or other appropriate personnel to respond to 
the complaint .. 
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e , . 

April 30 984 

TIME TABLE FOR IMPROVEMENTS: 

The SIR. Conditional Use Permit shall remain in a 
"provi si onill reinstatement.. status unti 1 the i mprcvements 
required .during the 1984 racing season are completed. Failure by 
SIR to meet the followjng schedule shall be cause to remove the 
provisional reinstatement Which is to return the conditional use 
permit to the revoked status. 

Deadline 

May 15, 1984 

May 15, 1984 

May 15, 1984 

May IS., 1984 

June IS, 1984 

Action 

Complete contract with W5DOT for State Patrol 
traf~ic assistance 
: :Rule 4 c (3) 

. Instal~. al.cqf:lol ·ch~ck.. .!;iigns .. and quiet day 
nctices,~long entrance road 
::Rule 1 band Ruie 8 c (1) 

Complete contract with WSDOT fer warning 
signs and their installation, and SOMe local 
intersection improvements • 

. : : Rul e 4 d C 6) 

Stripe emergency lane and use tra~fic cones. 
: : Rul e 4 a ( 1 ) 

Submit revised intersection plans to BALD for 
coordination with W5DOT 
: : Rul e 4 d (7) 

June 15, 1984 Submi t revi sed Plot Pl an to BALD -
: : RI,11e 15 (2) 

July 1, 1984 Install entrance road lighting 
: :Rule 4 e (2) 

September 3~, 1984 Complete contract with WSDOT for northbound 
lana development~ instersection improvements 9 

and east shoulder upgrades and e~tens~on 
::Rule 4 d (3) (6) (7) IX of (1) (2) 

Upon completion of the above items within the stated 
deadlines, the SIR Conditional Use Permit shall be considered as 
permanently reinstated. 

-,c. 
Approved this 30 - day of 'April, 1984 

----t... -, ~ . ±=: 
. IRVING BERTEIG \ 

Zoning Adjustor 

Attachments 

Hl 
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IIODUlEO CONDI'1'IONS 

. SEA'%TLE IN'rUNATIONAL RACEWAYS (SIR) 
COKDI~OHAL US! ~BaMIT A-71-0-81 

Attacuont fl 

February 26, 1982 a~al '~c1siOD of tbe xing Cot3nty Deput.y Zoning 
andSubdlv1sion ~aminer, . ' 

'the dechion of the :oninq Mju.to~ to approve aabje~ to con
d~tio~. is .!fir8ed with .edified conditions. . 

OPE~lNG OONDITONSJ 

4? ~e bOllr. at tract opera.tion sblLll be lai ted to 'I 00 •• m. to 
5.30 p ••• , for both t •• ting'and raoing with ttlefollowing 
exceptional . ' 

~ SIll will·.l?e closed to aU rae. t.sting aDd racing on . 
"II:Cmday and 'fauday year-~QCd., provided tlUi.t the_ da.ys .:all' 
be a.ed for racing ¥ben a r.iAe~ out event could not be .che
dulea for the following weekend, or wben a holiday wbicb baa 
& _jar event .... ociat.d within it. falls on a Monday or .. 
bea~y. bce uatinlJ is not .. ant to u:c:lu4e pollee and 

,81DergeQCY vehicle t •• Ung and training. or other non-race 
related testing functions th_t an ~iet, noa-i'p'gting :. 

..- J;.,. SIlt .b.~l ~ovid ••• inl.WI of on. quiet weekelld day 

/ 
",,{,saturday or Sunday) per ~nt.h during the "*y througb . 
s.pt.~r ~.ci~9'.e&.on. SIR .ha1~ notify Buildin9 and Land 
Dev.l~nt in writlng of the five d.sigClated quiet days 
prior to Kay 1st .ach ~ar. SIR should notify int.erested 
community representativ •• in tbe tntere.t ot community 
r.~tlona. . 

c:... l'roII Hay lat to Auguat 31st the tract operating hours 
~y be oztended untll 9100 p.m., an Wednesday, Friday and 
S_tl1rd_Y1 prcwidec1 that the tz'aek openUng hou~. IllaY be 
fu:ther e.tended upon compl.tion of tbe traffic iaprovements 
specified in Condition 4~ and noise re •• dI .pecified in 
tond! tion 12. ':he inteat of the.. condit on. 18 to better 
intercelate the SIR impact., the siae of SlR.ad1encea, the 
ti.ing of the COIDplet1oD of any evening event, anel the 
carrying capacity of tbe street system. 

2. All properties subject to tbis pendt owned by SIB ahall not ' 
be .old in pert without approval of the Buildlng and Land 
Dev.l~nt Divi.ion. 

3. 'l'!lb permit And the conditions imposed benip. autbori:e this
ua. on this property and aball be binOing on any future 
~r. or oper.tors of this facl1it1f as."11 •• the current 
parUe •• 

~tIC: JU:t.Aft!) COIImI':IONS. , 

4. A number· of street t.proveaenta are nec •• sary to increaae the 
carryiDg capacity ot the Itr •• t sYlte.'1n or~er to bring the 
t1ae required for 1n91:' •• 3 and egr... to reasonable durations. 
SIR ahall take the acUonl and aalce tbe iaprcweaenu as 
fallows prior to ~ 1982 racing .... on: 

a. SIR sb_ll •• tabliab andmainta1n the ._.t driving lane of 
the .ntrace road from So\ttheut 296tb to the main gate .s an 
... rgency lane, open and fr.. of parked c.us. A high 

. concrete cuR, pest and cable" or bnc;e chlU tle lnab11ed 
for the length of' the entrance road in oriler to ' ~ •• ne the 
emergency road. rinal 4 .. 1911 sball be Subject to til. appro
val of the Buildin9 and Land DevelOpment Division • . 

-1-
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5. 

7. 

., I 
b. sra aball .atabliab and .ubmit to Building and Land 
DeveloplHnt for approval procedure. to empty parking lota a.a 
rapi41y'as possible sfter major eventa. 

c. SI~ aball notify Xing ~Dunty Department of Public Safety 
and the Wa.hington State Patrol at leaat 30 daya prior to 
_jor event., or 1~ the ca •• ot reac:hedule4 evanta, at the 
earli •• t fe.Bible 'timee. The purpos.' is to coordinate police 
.anpower for trafUc control, ,iDCluc!1ng, but not limited to, 
eontrol at the inter:-.e1:t1on of sa 18 anc! Southeut296th 
Stu«t. SIR sball Cl3lply with XCC 6.08.042. SIlt ehall pro
vide ... iataace 1n traffic control to the exteQt feasible 
Vben requested to do ao by lUng CoWlty DepartlMnt of Public 
Safety. 

1be followin~ improv"enta are nac.aaary to inc~ .. a the 
safety and trafile capacity Qear the SIR entrance. 

, ' 

d. Make intt.rs.c1:1on 1ap1:ovueDta to SR 18 ana South •• at 
,196tb Btnet, which will Uke uae of the wicSene4 shoulders 
for byp .. s an4 turning lan.. .. recomaended by the KITCHELL 
and JI£t.SOtI nport., except that direct .cc~~s ~bI •• n 144t:.h 
AV,. 8.1. and S.B. 296th .ball DOt ~ allowed., 

lnt.r.ectlon L.provement plan. ahall be aubmitted to the King 
county Department of Public WOrk. for approval and coor
dinat on with the Wa.hizsgton State Depart:llent of 'h"aM
portation. 

a. Upgrade liqbting aloog the entraDeti road in accordance 
vi tb the KI':CBELL and treLSON report. 

':be following il1provement. &1:. necessary to incr.... the 
traffio capacity of SR 18. 

f. Widen the shoulder. of sa 18 north and aouth of the 
inter.ection with South •• st 296th, •• recollllllended by the 
KI'rOIELL a%14 NZLSON report. ' 

The, provi.loa. of Ordinance NO. 5.15 sball be applied for . 
event. .. n.~.d to preclude u.ing those local re.idential 
atr.eta for SIR traffic. 

Tbe hours of operation uDder Con41tion 1 shall be extebde4 by 
one hour on Wedn.sday, Priday aDd Saturday nigbt. upon cer
tification by Building and Land Development DiT1&ion of 
completion of the .road and intersection improv ••• nt. ape
cified in CoraCli tiOIW No.4, CI .%14 e. 'tlle bour. of operation 
sball be further .xtended by one ,bour on rriClay aD4 Saturday 
nigbta upon c.rtification by 8uildin~ and Land o.valopment 
Dlv1&ion of completion of the sa 18 tDproyament.s ape~ifi.d in 
Cond1~ioD NO. ff. 

After tha co.pletion of one full racing •••• on with all of 
the 1&proveaents nquired by ConditioD No. 4 1n place, the 
loning a4justor .ball hold a publ~o be.~lng tod.tar-ine 
Whether th.e. bpt'ov_enta b.Il.e been ad~te to ba,Dltle larg_ 
evenu. If the improvelMDu bavebel!n prav.n inadequate, the 
loniriq Adjustor eb.ll require SIR or ita auccea.ora to devel
op ••• cond .ce •••• 

ALCOHOL CONTROL CONDITIONSa 

8. Alcobollc bev.regea sb.ll not be allowed at'SIR other than as 
approved by the Waablnvton Stat. Liquor Control Board. 

a. SI~ shall ~nduct an inspection to detect an4conf1.cate 
alcoholic beveraqesu.1ng • turnstile ,aystem. Parki~ area. 
aball be a.paratefro. tbe re.tof tbe race .ite activitie., 
each that no drive-1n p.rking will QCC~r inside th., race 
track .n~ such that race p.tronswill be .eparated tro. their 
vehicles. 

-2-
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I . b. 5U 'h'l. .. ~. ~~. al.ohol ... ck.1. "!l 
p.rking lota daring &ajor avent. to a.sure compliance with 
the t.ras of their pe~it and the Wa~hln9ton State Liquor 
Control ao.rIS lie.nae. 

c. Sla shall mai~tain signing aloug the acc... road to alert 
patron. to the alcohol checks and to encourage them to drive 
nlponaibly. 

d. &11 shall review lts adv.rtialftg to a.sure that it is 
clear that d;cohol cannot ~ brougbt in by spectatora. 

e. SIR ahallCOlllply with the rul .. of the Washington State 
Liquor, Control Board. 

NUISANCE RZDOCTICHI 

9. 

10. 

NOISEr 

11. 

~. SIA pro~rty ahall be fenced and patroll.d 1n .uch a way 
a. to prevent trespas.ing or entrance to SIR from other than 
d .. lgnat~d elltraDces~ !'ellicin'laball be a Bix foot. high, 
ehain·l1Dk fenc. with bar~ wire, or ita Iql.liTalent ill ef
f.cttv.n ••••• ubject to . • p~rova1 of auil~iD9 and ta~d . 
Deulo~n~ Dh1aion. Complaint. of tr .. p_a sball be .' 
iDv .. Ugatea an4 any·'n •• dad cottectiv.' act!Otui to fenciDq 
.. d. in ·a ti.alYm&nner. 

SIR ahall .aintain a litter patrol to operate during the dAY 
after .ajor ete~t.. and provide Building an4 LaodDevelopment 
vith a a •• lgnate4 SIR telephone ngmbe~ tor re.ident. to use 
for on-eall litter pick up. In the interest of community 
relationa. SIR should alao DOtify coamnnity l.&~ers of the 
~e5i9n&ted SIR telephone number. . . 

The litter patrol ahall operate 00 all surrounding .treets 
off the .ite which are used for accea. to the aite. 

Jet CAr. shall not be a:11owed. aftel: SilO p.m. unine they 
meet the ftol.. .tandards e.tabli.hed in Condition No. 13 • 
Any ~itication of thi. condition say be consid.red through 
an application for an a=ena.4 condition&! u.. per=it. 

12. SIR shall prepare and aubmit to the X1ni County Health 
DepartMnt. aa\d }lAt.D for approyai procedure. to lII&intain 
controllea u.. of the loud apeaker -.yat.. and coatinue to 
improve its desIgn eo that race .ound. ara Dot fu~er 
amplified and that sound is directed to apel:utora and pre
vent.d fro. di.turbance ~ outaLde s%a boundari ••• 

SIR is encou~aged to !DiUato nol •• control Mthode, 
incll.ldl~ .arth banu, SOUnd barrier walla. or other phyaical 
.... ~rea .. -.11 .. auffler. co vebicl... open succ ••• ful 
impl •• entation of a proqraa that vill ... t the .nvlron.cn~.l 
sound level c:rlt.~1. of the 001 •• o~d1n~~~. {C~&pte~ 12.88 
Kee) withOllt the .%~t.iOnti for ~ace trac:ka (XCC U.94.10S), 
the · day. ~·bour. ot operation ' ''Y ~ •• tended to9aOO. a.m. 
to. 10.00·p ••• co Tu •• da~ odd 'an addlUo.a.l bo.lU'~.d.y 
tbroUC;b Saturday. Su.c:ce .. ful. blple .. ntaUoD shall be u 
d.t.~ned by the B.~tb · Dap.rtaent A4miniatrator to~ noise 
COfttrola. '!'he .ainist~.tor 111.&1 ~equlre SIR to provUe 
capirieal noi •• · .tudi •• by a ~ali~ied profe •• ional engineer. 

PI.O'1' PLAN s 

15. A detailed plot plan at • scala o.f Dot leaa than One ineh 
equals one bundred feet sball be s~itted to Building and 
Laod Development Div1a101\ by Karch 31,1982 for .pp~oval Of 
the Zoning Aajustor. More detailed dravings of apec:ific 
iJlprov .. enta·lIIaY be reque.ted by the Mjuator .. be dee_ 
n.c .... ry. Upon X'ticelpt, BUilc!lng &Jld l.ana Development shall 

-3-
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e" .-"' notify partie. of record and allow 15 day. t.C1r ~l1c revi."" 
and written comment. The plot plan ShAll Indi~ate the loca
tioD and purpose of all roadways and tracks. bu11d1nqs# 
parking areaa, ~ing area., alcOhol concession are .. , •• ni
tary faciliti •• , emerqencyrcad., fencinq, and other u.es. 
No racing .hall take place after MAy 1. 19B1. unl •• the plot 
p1&Jl ba°. bella .pp~ved by the:Joobg Adjulltor. 

Modiflcation ot th. above c:on4itlons or chang •• in the ue •• " 
aut.hoidzec! by thia ~nditionAl u •• permit aball be 0 

accOIIpliehec1 t.b'C'ouqh an application for an Ulended con- " 
4itlonal u.e p.rait. Any coasideration of an .. ended.con
ditional a .. perlltt .ball be lilliited to the subject of such 
application and .hall not be cau.e to reconalder other permit 
i •• u ••• 

17. 50 auzili.~ u.e of the race track or ~aciliti •• beyond 
IIOtorinq. bicycle racing, tra1n1n9 aDd motor xlIilated eventa " 
.hall be allowed. NO roc~ concert. or other nonracing eater
taiDllent sball M allowed prior to or after tl2. tUie. ·of the 
actUAll racing enau. !'her. sball be no expanaion af .vents 
without. proper ~llc hearing by"the ~ild1n9 aftd LaD4 
J)evelopllMltlt Divi.ion of King COmity. SIll shall pre •• nt to " 
Buildinq and Land J)evelopm.nt for app~oval a list of " " 
auxillAry u ••• and events (e.C)_ rock. concerts and swap ... ta) 
and demonatrate s~cb eventa are to -fill In- ti •• between 
race. and are not ira fAct the pr1ma:y ev.,,". 

18. ling Coanty shal]. Met annually, by October 15 af each year, 
with repre.entative. of SIll, the ~unity. the "health 
department, the polLc. and other appropriate parti •• to 
rav!."" compliance with this permit and any problema ot opera
tion. Such a Meting "ill dete1::llilHl whether the coadlt1on. 
are met and, it they are not belnq _to' will •• tablish proc:_ 

19. 

dur.. to bring about cQDPllance. . 

'I'lle King county': Division· of Building &nc!i Land o.velcpment, 
the ling County Department of Healtb and tbe County 
ilepartlleat of Public Sa!ety aball prepare nlo"., regulation. 
and operating procedur.. .. ne~ •• ary to iJlpleaent the con
~itlona and intent of this conditional use permit. Sucb 
rul .. , regulation. and procedure. allall be eubmitted to BALD 
prior to tbe 1962 racing ••• acc. 

-~-

-.' . " . . 

SC 00071 



• 

• 

• 

ACT10N: Tbe Coad1tional Use Per=lt i8sued to S..tt1eIateraat10nal 

)h.c ..... ya (SIR) .l-71-0 dated JUlIe 27. 1972, ud ... mod1!1ed by :Filla]. 

.Action ~ tbe ZoIl1ll~ and SUbcUv1a1OD Examiller &S .&-71-0-81, dated 

February 26, 1982, 1_ bereby revoked: 

Provide4. that SI.R mi.~ request reiJlatatement fhrouib the 

aatiafactory 111111; of the followla;: ) 

1. Plot Plan deacr1bed in Cond1tloD 15. 

2. Parkin, bUill, Plu described in Ccmdlt10D .4. b. 

3. Emer,eDey Lane'Improvemeat Plaa d.acribed in CoDdttion4.a. 

4. Illtei-:1m Alcohol Tun~l1. Control Al'tenat1ve and Plau to ' 

aeet Coad1t1OD 8 •••• nbje,et 'to tbe review IlAd approvai of 

tbe Dep&rtllleDt of Public Safet,. . . 

!fOrE: SIR may elect all an altenaUve to 1zI~a1l1nK .. 'turD

at11e .yatem aa described 1a Coa41tloll ~ ••• to diacontinue 

all beer cozlC~ •• .lJ10illl, malnta1n 'pre.eDt alcohol eCl'eeDiaJ 

proarama. and probibit alcobol consumption completely. 

5. Intersection lDIpro.,eme~t Plan ducrlbed 1D Condition" ,d., 

aDd Light11lK ImprovemeDt Plan descrIbed 111 CODd1tIotl 4.e. 

The latersectioa and l1cbt1Dg improvement. are DO lODger ' 

ATTACBl'I!:NT 8 
'. 
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FILE NO. !.o-I 
DECEJGER 16, 1982 - PUBLIC HEARING 
l'1nal Report and Decisio%J I Pqe 18 
REVOCATION OR MODIFICATION 

,-
options, and shall be accomplished durlc~ the 1983 ~acin~ 

Seuon. Oace accomplished, SIR III",. extend 1 t5 bours o~ oper

ation to 10;00 p.m., on Friday and Saturday nights. 

6. R&cing Season Scbedule - including: 

a. Notice to PUblic Safety descrIbed i~.Cond1t1oD4.c. 

b. tden1:i!ica"tioll of Quiet YfltkeDd Dalla de.scribed in CoDdi t1.0D 

1. b •. In addition. SIR shall poat tbe annu&1 scbedule of 

Quiet WeekeDd Days 1n .. conspicuous location on the Entrance 

Sign. 

c. SIR may designate an additional "Quiet Weekend Day" for 

each rac1ng event scheduled to 11:00 p.m. 

7. Litter Patrol Humber described in Condition 10. 

8. Loudspeaker Control Plu describe4 in Condition 12. 

9. Su1:mi t a bond In the SlDOWlt of $100.000 to de:fray expenses 

incurred by line.County .e the result of the operation of SIR, 

or to restore any public property damaged as the result of 

tbe operation of SIR. Yailu~e to~ compl7 ~th the operating 

cond~tloD8 may result in bond forfeiture, &Ad .111 result in 

revoeatloD of this ConditIonal Use Perm1t. 

10. The abOve plans abali be reviewed by the Division· of Building 

ud Laud Developmect. Departllent of Bealtb, I)epUCltllit of 

Public Safet1. and Depaztment of Public Works. Their approval 

sball be 1n tbe tarm of rules, reKUlatioGs and operatini 

conditions descr"ibed ill Cond1t10n 19. Tbe c.urrent permit is 
revoked until reinstatement· 1. approved . 

... Fhal Approval sh&llbe by ActioD of the Zoning Adjustor. 

h. ADY re1nstated pennit sball . include tbe conditions ot the 

February 26, 1982 Permit. 

'. . 
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l'ILE NO • .\-71-0-82 
DECEKBER IS, 1982 - PUBLIC BEARING 
FiDal R~port and DecisioD, Page 19 
REVOCATION OR MODIFICATION 

c. 1 publie bearing aball b6 beld October 11, 1983, to review 

the 1983 Racing SeasoD. and the effectiveneS$ 01 tbe 

operating coadlt1ons. 

OlWEIlED this 25th. dAy .of Janua:q, 1983. 

~ IiIG'~:\:: ~ 
'I'RANSlIITI'ED this 26th dAy of January. 1983, to the attaehed List of. 

Parties of Reco~d. 

~O. 10 •• c~a~itica~loQ of the OOQ4i~1oQ. foe c.1.stat ••• nt 1 • 
••• d.1S1 . ) All cer_cenc •• to condition ••• d. iA tba·ooQ4i~loo • 

to, ,e1natat ••• nt ~ef.' to ~b. condition. of appro.al 
a. atat.ed .111 tb. ,e_,,,.£y 26, l."12 Bxa.iaee·. ,eport. 

b) eODlSltloD l.Ob aJaoal.4 r.ad, -Aay caiaatate4 pe,alt 
.ball iDClo4. ~ba con41tioos of t~ •• abruacy 26. 1'82 
~,alt. witla the excaptloa of Coaditioaa .4 aad ao 
wb1c~ are a04if1e4 by tbe ,.1netat •••• t co.4ittoaa 
cited abo.,. •• • 

C) An a44it10nal. coa4itlon aboold be a4d.4 to ,ea4. 

·.Ia ahall aabait .. p~opoaa1 to tbe 10114i.9 aad Land 
Oanl.op •• Dt ~1"'1.1aA ia41catillg tll. locatioa aDd tJP.a 
ot c._ping it wiah •• to pe,alt. OD the .1te, illcl~dlA9 
w~o .bould be a.l.aw.4 to caap. T_is p,opo.al .~all ~. 
~olllld.,.4 bJ tbe $oD1D9 A4j~.to, a~ tbe Ootoblr 11, 
1,.3 h •. ar~D'iI aa thi. condltional. III. p.,.It. Qatll' 
4ecl_loa 1. ,.a4Ice4 by tb. ~oAll19 A4jQ'tor ~a thl' 
~a'ilard. c •• p1I1, .ball ~. 1iaite4 to actaal 

.partiolpaatl ia tb. rac •• , aDd .pectatc~_ aball AO~ b. 
allowed to ea.p· 0.,..'1I19ht.· . 

IIBCtSJO.)!1 

Denr the appe.l. and .u.~a1A tb. taei.ion of tke JODlag 
Adjultor, witb tJlI .oditloation. cited ill Conclu.loD. 10 ab~:tY •• 

. 2'2: 1 I. k ?...,. .... ,1.= 't;; .. ' 
.hha1. Xc1'ad4ell 
DZ»UTY 10.1.' AKO 8VBDIV1S10. 
RlI.MT ... 1/ 

. ., .. " ~ ,: 
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FILED 
ZOl3MAY 30 PH 2: 47 

SONYA KRASKI 
CDw·n Y CL ERK 

SHCHJ~IiSH CO. WASH 

SUPElHOR COURT OF WASHINGTON 
FOlt SNOHOMISH COUNTY 

RACE TiD\CK. LLC, « Washinbrton limited 
liability company; PACIFIC CHAND PR1X, No. 12-2-04325-4 

9 LLC, a Wa~hinbrton limited liability company; 
and PACIFIC RIM PROFORMANCE, INC. OPINION 

10 d/b/a! PROFORMANCE RACING SCHOOL, a 

II 

12 

13 

1 4 

15 

16 

17 

18 

19 

20 

21 

22 

2 3 

2S 

Washington corporation, 

PelitioncrS/Plail~t i ffs, 

v. 

KING COUNTY, a political subdivision of 
Washington State, 

Resr>ondenllDefendant. 

Petitioners seek reversal orlhe King County Hearing Examiner's Report and Decision 

dated March 2 J, 2012. For the reasons set forth below, the COUrt affinm: the decision of the 

Hearing Examiner in part ond reverses it in part. 

I. FACTUAL & PROCEDURAL HISTORY 

Petitioners are owners i.lOd operators of business enterprises engaged in vehicle-related 

sports :lnd r~cTeation uctivities at Pacitic Raceways, King County, Washington. I Race Track 

1 I i?ll:; vr. III }j, 111< Caun has IIsed (he fnllowing. con"cOlion~ HI rt:rcrto (he !'Ccord on ~rpcal : (I) 'fhc Vcroalim Transcript n( 
f>racecding.< is rcl~renccd b)' Ihc heMing JUle, f,)lIowl!d by VT (fm "V~rb"li/ll TnIOSI'dpt"}, followed by tn. voilime number ii" 
orIN ION Snohomish COUIllY Superior Cwn 
Puge I . JOOO Rncli.~tCllc'r Av~. 

E.CTC:lt. WA 98201 
I)ept. II I'hone Nil. (42S)JSH-JOJ9 

1)"1'1. II fox No. (425)JX/!·J( 10 
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\lwns the property and leases the road course, drug strip, and kart tmck lor vehicle use2 It does 

business as Pacilic Raceways.) Pacitic Grand Prix is one of the lessees and is primarily engaged 

in shift kurt racing. 4 Prof-onnance Racing School is anolher lessee and provides high 

performance driving instruction 10 its dienlde.5 

The race track is located on 320 acres in Kent, Washinglon.6 The underlying zoning for 

the area is RA 5.; The race track has an industrial overlay zoning which, if the race lrack ceased 

to exist, would revert to five-acre residential zoning.!! Accordingly, the race track may only 

operate under a Conditional Usc Pemlit (hereinafter "CUP"). The I;urren( permit was negotiated 

and authorized in 1984 9 The permit details parking, tranic, nuisance, season sclu:dule, noise, 

and other operational specifics. The language ill issue in this appeal is set tonh in the 4/]0/&4 

Rules and Procedl1re5, under i·Tours of Operation, where Mondays and Tuesdays are dcsil,rnated 

as "closed" and where "Attaehment A, Item No I a band c, and Item No 6" are incorporated by 

the fe.lerencetl heoring dale (if lhere is mure Ihun t1n~ \,.,11>1110). followed oy ,he pnge lllllnl>c:r(s\; (2) I tcurinG Exhibils ure 
rci<fclln,d as ··111, Exh.:· fOUowd oy !he applicahle ",hioil nllmber anu any ~r."ifll.' ·'11 r;.' de~i~nul<d Bale> number thai may be 
Itclplh'LO 1(I~ating Ute doc,,"'cn! or l>agc refcrclU;c: (JJ wM.cTe there is no Exhihi! numtwr or I IE Ilal.es ~IIOlher, lite COUl' hus 
referenced ':II -sC'· [JUlCS """,Ocr dllu apre"" nn mao)· uOCuntcnl~; (4) !he Henring E.\nmiller's 3/21/12 n"cision i~ rcf<renc<d :t 
I-IE l)ccisillO. 1"lInwed by the p:lSC numher. 
2 119112 VT. (II 4fi. 

"',L at )4. 
'liE I"'h. 21,~1 SCOOIS3 and SC()OI7b;K~~ liE Exh. 113. drIlEOOOI49. 
l liE Exh. I 8. at SC 00 1110 Dnd SCOO I 16: liE E.xh. 10 1. ur t lEO t 57n. 
• 1112112 VT. at lO3. 
lid 

• Id. 
"11,\! property h'L~ t>ccn used fLlr rue;"g since nrpmximOiely 19Crtl. 119112 VT. u135. The Fiori In famity Wit, inl"()ll"~d wilh Ihe 
[ruck UI !hullirnc, IrI. "II origin"1 cnndilinnal u~. rermil ("·CUI'··) wus L,<ucd nn 6f17n2 Dnd mooilicd on 2/26182. ·n,e modilic 
c"'IdilioM SCI rnrlh lh< closC<l days ,md quie!. nflo-impatling coo<filinn~ rhnt an: 01 js;uc in these pro<:ccdings. m, Decisi,'n, 014; 
liE E:(h. 6; (I tEOO 14~Ol. That CUI' WU$ revnkcd nn Jf15IS3. nml !hr rc.-.x:nlion was affirnwd on npJ>tlll by Ihe Depuly Z,'ning 
Gild SI1\ldjvishm Manager on 4127/83 . As plVl of Ihe negnli;lIiQns rhat I.d 10 Ih. rcinslulcmcnt orlhe CUP. Kin!; County Ilf1d Inc 

rJc< trock adopled I{uics lind Procedures fl'gunling Ihe opennioo of lite lruck I'll 4/)O/g.t. The Rules und I',,!tedme:, nltlhorind 
Ih.: reinsllMmenl MIlle CUt! Imee Ihe raceway hull ndufl:sscd items sjXcinc~lly cnumcrotctJ hy Ihe Coumy. They iocl'«1c. in 
r<lcv~nll'art, t']o"r$ of OpcruliM for the truck. I IE I:)(h. (i, (11£001430). Altef 0 [l('tiod (lfnon·jovolvement., the r,oriiQ lillnil)· 
n:crlsngcd in uay h) day Irad, nperolipns in ~OO2. 1(9112 VT, 01 35. AI tIla! !im~. the propeny "'liS sig.niGc.n!I)· dcgOldeu .. Joson 
riotilO ldlifie,! before the IIc.rinllllxumincr Ihut ·'wh~n ,,; took ovcrr.Jlhc mli,,, rropen)' \Yns ~olldemn.d. Th<re w[l;in·t a 
grJmlslanulhm lmu an occupancy penni!. Thcr. wnsn'lll building !lial had nn occupancy permi!. Th.rc wus,,', Q ft,,;ns sutlil~c 
!hul WaS ccnil.ied hyall l~icJ5nnction;nghod)·:· 1/19112 VT. It137. 
OPINION 
Page 2 

SilOhomish COtIn£)' Superior Court 
3000 R""t.r.llct Ave. 

Everell. W 1\ 9&201 
o.:pL II Phnnc No. (H5) 3l!X·)03Y 
0"",. II ro .• No. (·125) 388-31 10 
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reference. Iii Attachment A, litled "Modified Conditions, Seattle International Raceways (SIR) 

Conditional Use Pcmlit A-71-0-S1 ," eontuins the following Operating Conditions as No. I a, h, 

and e: 

1. The hours oflmer Lsicl operillion shaH be limited to 9:00 n.m. to 5:30 p.m., for 
both testing and racing with the following exceptions: 

H. SIR will be closed to all race testing and racing on Monday and Tuesday, 
ycar-round, provided thilt these days may be IIsed for racing when a mined 
out event could not be scheduled l"or the f"ollowing weekend, or when 1\ 

holiday which has J major event associated within it falls on a Monday or 
II Tuesday. Racc testing is not meant to exclude police and emergency 
vehicJ~ testing. and tn~ini~r' or other non-n:Jce reluted testing runction~ that 
arc qUiet, non-Impacting. 

b. SIR shall provide a minimum of one quiet weekend day (Saturday or 
Sunday) per month d\lring the May through September racing season. SIR 
shall notify Building and Land Development in writing o( the five; 
designated quiet days prim to May 1 SI each year. SIR should notify 
interested community representatives in the interest of community 
rclations, 

c. From May 1 $t (0 August 31" the tract [sic I operating hours may be 
extended lIntil 9:00 p.m., on Wednesday, Friday Gnd Snlurday; provided 
thar the track operating hours may he further eXlcndcdupon completion or 
the trame improvements specified in Condition 4, and noise remedy 
specified in Condition 12. The intent of these conditions is 10 better 
interrelate the SIR imp:lets, the size of SIR audiences, the timing of the 
complction. of any evening event, and the cnrrying capacity of the street 
system. 12 . 

Mr. Fiorito, Race Track's owne~, summarized his understanding of this ponion of the CUP as 

follows: 

,. liE Exh. 6, .1f HE00l4JO nnd liE 001,140. 
"The 1c:1I11"mC( testing" is nOl ddincd wilhin thcCtJl', and ihcrc is 110 sigoillennl guidal1.(c within th< record . The IIc:lring 
Examiner oolet! tlmtlhc I~nn "Icsling" may rel"r hack lolhc 1959 permil. which allowed Mr. J. O. Fiorilo to csl~hli.sh II "genom I 
rvblic .uloonoti~c tesling amltimc lfiut COUI~C tIIld ro;ul nl~e circuit." HE Oecisiun. III 4. nn.2-3. 
~ Cundilion 12 <Iirccl~ SIR 10 "~otltinuc to improve ilS desi!!n SO Ihijl ruce sound51lfc not further amplified nnulllnt ;;l1unu i5 

direCleu 10 SpectHlI.r; arnJ p"'v~nl>!d from dismmnncc emOl oUlsiue SIR bolllndari"5.'· Alth ..... gh inaMuUy ",mrosro, the IIlSI 
cl'III~~ appears 10 require SIR to i,"(ln"" it~ design so peoplc ilcyond the pmpc:r\)' line 4~ nnt DW4rt orlrnck aCtivities. This is 
consisl",,1 wilh the lunJ!:uo~e IhOI is '" i""uc In Ihis ellS<', langu3ge Ihal r(quifC$ Ih' I'llCC Imel: 10 b< "qui~l und non-itl1pacl.ing.'· 
Condition I) rwvi,k5 SIR wilh nIl incentive to cunlml the noise IMI Cm~nJICS from ils Ilusinc.<s (lperalj(lns. [I "neoulllses SIR t 

implcm~nl n"i~ control mOlhoos Innl will bdng Ihe entcrprise imo I:ontrliancc with King County's nois.: nrdin311ce. KCC 
12.94.105. 

OPINION 
Pogo J 

Srtnhomish C(,unly Superior COO" 
3000 Koddi.:lI<r Ave. 
~"crco" W/I. 9R201 

J)~pL II I'hU/l( Nn. 142~) 388·)039 
D<pl. II 1'"" ~Io . (,25) JKK·.lIIO 
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Quiet days, as llindcrstand fhe lan~llagc of nil the letters and Ihe Conditional 
Usc Permit, refe-.r (0 weekcnd quiet days. The one weekend day per month, 
May through September, that has to be given up by SIR, or Pacific 
Raceways, is the quiet day. And lhen separate and. distinct from the quict day 
arc Mondays and Tuesdays which arc closed to racing and race testing. And 
nlthough :ll the end or Ihat paragraph it references Ihat those activities h.lye to 
be quiet lInd non.impacting, they're never referred 10 as Far as I can tell in 
any ofIhe documents as being quiet days. So, in my nornenclnture, and I 
believe the nomenclature of all .of the documents, quie:1 days refers to 
weekend quiet days, And Mondays and Tuesdays can be called for. I think 
are expressly called, closed \0 racing and race !esting. 1J 

Unda Worthen. Q track neighbor who wus involved in the litigation thu! led to the 19S4 cur 

amendment, rccalled ihHI "[q luiet days upplied to all of it. Quiet . .. at that time applied 10 quiet 

weekend days and Mondays and Tuesdays, Quiet \'<'as quiet. And the only ... c)lceplion to lhat 

was police or emergency vehicle training.,,)4 

Vehicles operate on several surfaces at the race track: a racing oval, a drag strip, and the 

kart track. Since 2002, when the Fiorito family became re-involved with the day to day 

operntions of the truck, the racing ovul has remained in the same location, but the dmg strip and 

the karl track have: move:d. Other physical changes have occurred at Ihe racc track, including 

timber and gravel removal, and removal of an earthen berm. Additionally, the evidence prc$cnte( 

[0 the Hearing Examiner established that lIses have chtwged at the track, due alleasl in part to 

changing intcrests and changed mOIOr vchick equipment. The physical change:; to the property, 

couplcd with u:;c ,md cquipmcnt changl:s, support the conclusion thai track·operation-relatcd 

noise impacts on {he surrounding community have incrclIScd in recent years. These noise 

impacts fonn the factual basis for the violafion order that King County issued on January 2) , 

20 I ). It alleged: 

"I!12112VT.nt 112 . 
.. 2/1112 VT, ut 68. 
OPtN'ION 
I'usc 4 

Snohomish (Qunty Supcriu( COlin 
3000 l<udd,'U<t Avc. 

(!v<""Il, \111\ ~R201 
l"'pl. II I'himc No. (425) J8H.JOJ9 
rkpl . III' •• ND. (.125)38S.3110 
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A. Use or primary Race Track for race-reiated functions on required quiet days in 
violation of permit conditions IA and n, including hut not limited to operation 
of ProFormancr; Racing School and lISC of ihe track by private vehicles for 
·'lapping". IsicJ DDES alleges thai Race Track LLC knowingly permits uses 
on required quiet days which are race-relaled, arc not quiet, and are not "non
impacting" in violation or the plain language of Conditiomil Usc Permit A-71-
O-I! I, 1984 Rules und Procedures. 

R. Usc of shift kart tr<lck hy vehicles other than shin karts., including but not 
limited to motorcycles and street legal automobiles in violation of pem)it 
condition 15 requiring all improvements and uses to be conducted in 
accordance with the pre-March 31, 19!!4 plot plan . 

C. Exceeding pemlilled limits .regarding hours of openllion by periodically 
opemting past required closing times. IS 

To cure the violal ions, the Notice of King County Code Violation (hereinafter "Notice & 

Order") directed Petitioners to: 

/\. CCilse all racing and perfonnancc driving school operations and any other 
mcc-rclated functions, including any andaH racing, lapping, or similar uses of 
private vehicles on required quiet days by ~;cbru:uy 21,2011. 

[3. Cease nil non-shift kart usc orthe shift kart track by Fcbruury 21, 2011. 

C Cease all operations outside permitted hours (If operation by February 21, 
16 20IL'/' 

17 
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2S 

Petitioners appealed the N01ice and Order issued by King County. The nppeal was heard 

by the !-Iearing Examiner, Mr. James O'Connor. [n those proceedings, the Hearing Examiner 

received evidence rrom 24 witness<:s over 9 days, and docketed 12 pages of' records. 17 The 

Henring Examiner issued a J6-page decision in which he upheld DOES's Order and specified 

"SC()O-102. Nil; relilioncrs sC'l'.mlcly 3dJrc!;.<;.Cd Vi"lmion C. exclX'.d;ng Ih~ hOUri of opetbtinn. It is MI 81 i55ue in (hi~ ~rf1'!nL 
l·ld 
" Index IIltd certification ()r lit, Hc"CorJ "f I )DI:S; (l""~~l Nl1. 35 . 

OPINION Sr\l~omiS:h Counr), SI.Ip(:rfOI e(lU/! 

.1000 Ro<l;.r.n., A'.'e. 
C;vcn:u, IVA 98201 

llcp! II I'hone No. (425) J811·JOW 
lIept. Il I'u, No. (425)388·3110 
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under paragraph A that "I rlcquired quiet days are Mondays, Tuesdays lind designated week-end 

quiet dnys.",g Petitioners have "ppcnled the Hearing Examiner's Decision 10 this COlin. 

I!. REQUESTED REllEr 

Petilioners liled fl LUPA Petition seeking (1) an order revt:rsing the Hearing Examint:r's 

Decision under the standards set fOl1h at RCW 3/l.70C,IJO(1)(b), (c), (d), and (I); (2) an order 

reversing the Ht!i.lring Examiner's Decision under principles of equitable estoppel and laches; 

(lnd (3) such other relief as the Court deems just and equitahle. ' '! 

ilL STANDARD OF REVIEW 

LUPA provides the exclusive means 1i.1T judicial review of a land use decision'"!) The 

Hearing ExaminJ:r's conclusions under RCW 36.70C.IJO(L )(b), (e), (d), and (I) all. prescllI 

questions of law that the Court reviews de I1(lVn. lI Because the Hearing Examiner did not have 

jurisdiction !O consider Petitioners' equitable estoppel and laches arguments, this Court exercises 

original jurisdiction over those issues.!2 

In assessing the sufficiency or Ihe evidence under RCW 36.70C, this Court views the 

r~cts .md the inferences to be drawn ("rom them in a light most favornblc to the party Ihal 

prevuiled hefore the Hearing Examiner.2J Factl1al findings are reviewed under the substantial 

evidence slandnrd. 2J "Substantial evidence" means that there mllst be a slIrtkierll quantum or 

evidence in the record to persuade a reasonable person Ihal the declared premise is truc. 25 1\ 

"'1~ D.,,;;s;<ln. ~I 12. 
,. Complain\. ~I 18; Pdilivner's Orx:ning Hrkf, at 22. 
" Ph01!Ili;< I)el' .. If/C. I'. City ojW"odifll'i!le, 171 Wn.2d 1120. R!K. 256 PJd 11 SO (20 II). 
"1d. 
!, liE f1ocision., at 10. 
n "hocJl(r D~I' .. 171 Wn.2d G11I28. 
l' Iii. ~t H2'). 
,., Id; [sIt! Veruc /11'" I/()/ding.,. [1/<'. v. Cir)' o!Camm. 146 WII.2d 74(t 751-51.49 !'.3d 867 (2002): WWa/clr<e SpOrIJIII''' Ass', 
\'. Cha'"" Coullly, 141 Wn.2d 1 (,9, 176, " P.3tJ 123 ClllOO). 
OP[NION Snohomish CUtIrli)' SUpc:1tQJ Coon 

.\000 Koci<tfcllrr , ... c. 
E .. ",,~ W,\ 9~201 

fkrI. II ~hol\( No. (425) JRR-J()}9 
Dcrt. II I'll., N~ . (.2~) j~H ·311O 
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finding is "dearly enoncolls" where Ihe reviewing court is left with the definite and fim1 

conviction that il mistake has heen ~ommitted bused upon (he record below.2;' 

IV. LEGAL ANALYSIS 

/\. There is No B;,sis (0 Conclude that the Hearing EXilmint!r's Decision is an 
Erroneous fnrcmrctation of the law llnder RCW 36.70e. 130( I )(b). 

Pctilioner~ challcngt: the Hearing Examiner'S Decision ll":'m erroneous interpretation oC 

the law under RCW 36.70e.130( I )(b), yel thcir opening brief fails to analyze this theory King 

Cqunty recast P..;tilioner's equitable estoppel and laches arguments under RCW 

36. 70e.130( I )(b) in its response, hut, hecause the Hearing Examiner was not authorized to 

consider those legal arguments, they are ones properly evaluated l1!1(li:r prong (d) or the statute. 

Accordingly, this COllrt analyzes Petitioners equitable estoppel and hKhcs arguments within 

Section [V. E. below. 13ec<ltlse I)clitiom:rs did not support their claim of error lmder prong (b) 

with any citation to authority, this Court will not adoress il. 27 

B. The Hearing Examiner's Decision is Supported by Suostantial Evidence when 
Viewed in Light of the Whole Record before Ihei,:ourt 

Petiti,mcrs assert that the !1c<lring Examiner's Decision is not supported by substantial 

evidence as required by RCW 36.70C.130(1)(c). They argue that the evidence presented at the 

hearing should be discounted or I~)und not persuasive fix a variety of rcasons.H However, as 

discussed above, this Court views the facts and inferences drawn frol111hem in a light most 

favorable to King COUllt)', the party that pre-vailcd before the Hearing Examiner. De-cause those 

'" I'/t''''lfi.t DCI' .. Sl/pra note 20. 01 H29: Nonwry /li1J I'rfS. Gild I'rOl. ,Lu'n v. King COUrtly Coullcil, ~7 Wn.2d 267, 274. 552 1'.2d 
674 (1976): Friends o/Cerlc,r !'ark Nelghhn"hrw" \'. City ojScalJ/c. 156 Wo. App. 633, ~7. 2J~ [>.J~ 214 (2010). 
"/)ml!1 \'. N",:coral,'. 146 Wn. App. 536, ~41. In 1'.Jd 92) (20M). 
" Su I'clilion~.r.i· O()(ning Uricf, at J~-Sll. 
OPINION Snollom;sh C""my Su"".,.i", COO" 

3000 Rocl.:<rellcr Av<. 
10 •• "'11. w" 9820 I 

D"lll. II rhone Nil. WS.l n~·J{l)9 
l)Cpt. II I'~, No. (~2S) Jgij.311 0 
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('acls arc supported by substantial evidence, and because this Court neither has a definite nor finn 

conviction that a mislilkc has been made, they have not been dislurbcd on appeal. 

King County ollcred testimony from a number of eurrenl or fantler neighbors of the 

track. Each differentiated, to the best 01' their ability, between the noise generated 011 pemlilled 

days1') from Mondays, Tuesdays, and the required quiet weekend days. Many neighborhood 

witnesses described the negative impacts caused by noise from the lrackJO They distinguished 

noise perceived from Highway 18 u)1d the track,)1 us well as noise flerceiwd from the train track 

and the race lrack. 32 Somt: al.so acknowledged that shill kart noises have become less irnp,tctful 

over time.)) 

Taken as a whole, the testimony established by substantial evidence that noise impacts 

from Pacific Raceway have been increasing in recent years. The evidence supports a conclusion 

that a combinalion of factors caused lhis increase: usage patterns, equipmcm changes. and 

changes caused by the logging and canh removal projects that haw occurred as purt of the 

riorilo family's renovation or the track. 

19 "Pamiuetl uays" refefS to c"~ry Wednesday through Sunday. with the ~."(rlion or the live quiet weeKend days ~quircJ ~)' 
.he cur. 
lO Self. /f.g .. Lnrry Wmucn, 1117112 V'i". at RI-82. lin, K9~J[14, and VT H, at 11.1.5; Jelln W i llj~m5. 1!l7112 V'I' II , nI29-31 , 43, W 
Don lIuling, fJl7112 V'I' II, JII 66-67.71,8), &'-86: JoIlr.:y CuddOlI. 1124112 VT II. Ut 59. 61. 63. M: Pele Tetlow, 1/30112 vr. u 
31-33; Nicholo5 Wdls, 11)0112 VT. ut 4-1-50: In/l,, Clark. [130112 VT. ill 7(}-7S: TlUcic Fcllon. 1I1112 VT,lt 31-33. 41-45; 
Linda Worden . 211112 vr,'1 70-7), 75-H5. 93-94, H10-tOS. un, 117-119, 
"Su. e.~ .. L~fT)' WO(dCIl, 1111112 VT I. itl RH, Mli. Qml VT II. 012; I.eah Boehm. 1124/12 VT, at K: and kiT,.,)' (juudo~ I n,11l2 
vr It. Ht 60. 
l! &c. e.!! .. Jcun Williams. 1117/12 VT li. ur 42-·0; und Leah flochm. 112'11I:? VT II. ut 8. 
l) S"l!. q~. LD'IJ' Wnnkll. 1111111 VT, 01 ';5; L.indll Worden, 2/1/12 VT, at n. The testimony Ih.al filur SIrO~C shin I:art;; arc n<)W 

",~<l "lid are much 4"iclcr th.n the formerly "scd two S1rO~c ~"n$ is Illl exumple (If huw noise impncts from the Irnck can 
improve unu, in ~;omc inSlaIH;t.!.."" h~1J1.:' improved. 

OPIN10N SnohQmi~n COUIIIY S.pcrior Court 
30(1) f(o<:kcr,ncr A,·c. 
!i,·ttcH, Yo' ,\ 98201 

l)"pt, II !'hun. No . (42l) ]MS·)OJ9 
l)cp'- II Fux N, •. ("2.\) 3XK·3 110 
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C. The Hearing Examiner's Application oflhe Lm." to the Facls. 

The "ct~arly erroneous" slllndard articulated in RCW 36.70C.I 30(d) authorizes the COUI1 

to rcverse a land usc decision when "the court is len with a definite and firm conviction Ihal the 

examiner's decision is incorrcct, cven though there is evidence to support the decision. "J4 As 

discussed above, there I:; suhslanlial evidencc to support the lilctunl detem)il1ations madc by the 

Hearing Examiner. TI1US, the remaining qlleslion is wh.ether the Court has a "ddinitcand finn 

conviction tbar the examiner's decision is incorrcct."J ·1 

The Hearing Examiner's Decision carefully rcvie\\'S the history of the conditional usc 

permit, management of the permit hy ODES, and the law, ror eXllInp1e, the Hearing Examiner 

identified and resolved ambiguities and questions where he found them, Stich as the meaning of 

Condition 17 and Operating Condition No. I in the CUp.3r.l-le .lIso entered findings and 

conclusions Ihal pertain to the kat1 truck that are amply supported by the record, 

Regarding the kal1 track claim; Petitioners' argument that the County improperly directed 

them to cease all non-shi It karl usc of the shift kart track by 2/21/11 is mcritlcss, Mr. Z,11ud, 

PacifIc Grand Prix '5 owner, fililed to provide information to the County essenli<ll 10 its ability (0 

etlcctivcly evaluate the track's proposed uses.J7 The operator's willful misconduct is clearly 

demonstrated by the record and provided a sOllnd ba.'iis for hOlh King County's action and thl! 

Hearing EXllll1int;r'~ al1irmatiol1 oflhc Notice and Order of violation penaining 10 Ihe kart truck. 

The Hearing EXlIminer's Decision regarding the kart track is allimled. 

.1-.1 Phoenix Dl!\' .• supru m K29. 
"M 
'"liE D~dsi"". III 10-11 (Contlu;ion~ NO.4 ruld t(1).. 
" 1112112 VT, at 41-86. 
OPINION 
1'0\:<9 

Snohomish County Superior Coun 
1000 R'"IC~.f.ltcr Ave. 

Evelett. W/I 98201 
f)"rl. II l'huno N(I. (425) 388·30)9 
Ilcp •. II I' •• 1'1,., (~,5) )8&'.)110 
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At Conclusion 10, however, the Hearing Examiner concluded that the "non-race related 

testing" language in CUP Condition No. 1 could nol be read 10 11l1thorize driving training for 

persons who are not police or emergency vehicle drivers on Mondays and Tuesdays.J3 Aller 

carefully reviewing the rccord before the Hearing Examiner, this Court has the definite and lim) 

conviction the Hcaring Examiner has crred on lhi ,~ poin!. 

ProFonnance Racing maintains thaI its schools and dinics do not race or mee lest on 

Mondays, Tuesdays, or lhe required quiet Slunmcr weekend d .. ys. If they arc correct, nothing in 

the CUP prohibits non-racing and non-race testing activities that are quiet and non-impacting. 

Under the plain language orthe CUP, it is not the existence of a driver education selmol that 

vinlules the CUP; it is only a use Ihat is not quiet and thn! is impacting thaI contravenes the 

permit. rl~ Il)f example, ProFormancc ~llcing held clinics for new, inexperienced, or elderly 

drivers (0 improve their driving skills on arterial roadways that have ll13.ximum speed liJlliL~ of35 

Oliles per hour, it is unlikely ~uch clillics would be perceived as racing, race-testing, or causing 

impacting noise . Indeed, Mr. Kitch; the owner or ProPerl'orrnance Racing, olkrs somc of those 

skills in his teen street survival ~kills course (although at higher specds).JCi 

However, this Court agrees with the Hearing Examiner's ultimate Conclusion, that 

ProFormance Rilcing School hus nnt been quiet and non-impacting, as required by the CUp.40 

Accordingly, this Court strikes paragraph A of page 16 of tht: Heuring Examiner's Decision, and 

replaces it wilh the 11)lIo\ving language : 

A, Cease all mcing llnd performance driving functions that teach, promote, 
encourage, facilitate, emulate or pcm1i! race testing activities or behaviors and 
all other race related functions and behaviors, including any and all racing, 

Jt II E Ikci~jon. nl II (Concillsion IOJ. 
),' 1110/12 v']', n.160. 
"0 III: Uccisian, til II (Cnncl\)si,'n 10). 

OPINION 
Puse 10 

$nohomi.ldt cr~llln1)' ~UperiOf COUrt 
3000 R,.cllcrcucr I\.ve 

ro,."'.1I, W" ~820 I 
D.:PI. II PllOnc No. (425) .l88-Jjl)? 

Dept. I I I' ... No. (42~) .18R.] 11(1 
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lapping, or similar uses of vehicles on Mondays, Tuesdays, and the five 
required summer quiet days by 21211l1. All track relatcd operutions thaltake 
place on Monduys, Tuesdays, and the five surnmcrwcckcnd quiet days mllst 
be quiet lind non-impacting beyond Race Track's property line. Police nne! 
emergency vchicle testing and training is exempt from this Order. 

D. The Hearing Examiner's Decision Docs Not Violate Petitioners' Constitutional 
Rights. 

Petitioners also seek rdicf on constitutional grounds, arguing under RCW 36. 70C.1 30(1) 

lhal the Conditional Use Permit is unconstitutionally vague nnd that the Notice and Order. 

thl:!n:forc, vioh.ul:!s their substantive due process rights. 

I. The CIJP is Not Unconstitutionally Vag\ft!. Petiliont!rs challenge the 

constitutionality oj'thc CUP in this case on vagueness grounds .. The CUP sets forth the terms 

and conditions governing the trJck's operations. The court evaluates this permit claim in (he 

smne manner as if the challenge was to a loclIlland use ordinance. 

A lund usc ordinance that provides £1ir warning and allows a person of common 

intelligence to understand the law's meaning does not violate a party's constitution31 rights. 41 

Courts do not require an unreasonable standard of specificity and we judge the ordinance as 

applied. not for facial vagueness.n A duly enacted ordinance is presumed constitutional, and the 

parey challenging it mugt demonstrate that the ordinance is unconstitutioll31 beyond a reasonable 

doubt.n 

Here, the cha llenged language is not ~o vague that it cannot be undef5rood by an ordinary 

person. The CUP establishes operating conditions for the lrack.44 It sets the track's hours or· 

., rflUlIg v. N~n" emiliI)'. 120 Wn. ;\PP. 175.1112. X4 P.30 927 (200~) . 
• , YO/mil. 120 Wn. API'. Qt I R2 . 
• , KilS(lp COT/Illy". ,I/"lIr~H (Juller. 153 Wn.2d srlti, 509, 104 1'.3d 1280(2005): Griffin v. nlllYSllm COllni), fill II/'IM/th. 137 
Wn. ApI'. 6f19. 154 I' . .ld 296(2007), 
"tiE Hxh. 6. ('IIIEOOI4·1(). 
OPINION 
I'''&" 11 

Snohomish COllruy Super:ior Coon 
300(1 W'Kkef,lItr two. 

[verell. WA ()~20 1 
Dept II ~h,one No. 4425) 388-3039 
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36 



2 

3 

5 

6 

7 

B 

9 

10 

11 

12 

14 

is 

16 

17 

13 

J 9 

20 

21 

23 

24 

operation as 9:00 a.m. to 5:30 p.m., ;;ter both testing and racing.'rl5 II also establishes 

exceplions.4(, Those exceptions include, in relevant part, thut (l) the track shull be closed on 

Mondays and Tuesdays year-rCHlnd, and (2) there shall be a minimum of one quiet Saturday or 

Sunday each month during the May through September racing season.'17 The first exception, 

reluting to track closures on Mondays and Tuesdays, conlains additional language that clearly 

rcllcclS that the track, in fact, did not need to he dosed to all uses on Mondays and Tuesdays. It 

allows the lrack to be used when a weekend r<lce hilS been rained out and when the weekend is u 

holiday weekend thaI has 1I major event associated with it. [t also states "[r]nee testing is not 

meant to exclude police and emergency vehicle testing, or other non·race related testing 

functions that are quiet, non-impacting."4~ 

The Hearing Examiner found that: 

There is no reasonable way that the (()regoing language [regarding Operating 
Condition No. I J can be read as authorizing driver training for persons who 
are not police' or emergency vehicle drivers on Monday or Tuesduy at Pacific 
Ruceways (SIR). If the language of the CUP is ambiguous in other respects, it 
does not create ~)r harbor any ambiguity on the 4uestion in issue. It docs not 
authorize the operation of a driving school on M{)!1day or Tuesday, or on 
weekend quiet days.49 

As noted above, this Court disagrees with thaI Conclusion. Nevertheless, Petitioners assert that 

the last exception is unconstitutionally vague, at least as it has been applied by King County to 

the truck. 

The evidence established that thc track sOllght guidance at variolls times regarding 

whether or not certain uses would be acceptable undcr the non-race related testing functions thaI 

.\ /d . 

... Id. 

"Id 
"Id . 
.. [IE tkcisiOll. u. II tConclu5ion Nu. 10). 

OPINION 
ruse 11 

SmlhOillist. Count}' Sup.:.rl'll Cuurt 
3f)(l() tt",,,elLcli:Ucl' AvC'. 
t'.cret •. w ,\ Y~2 0 I 

I)CI'I. 111'''''n~ Nc>. (,j25) 38~·J039 
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are under the;: "quiet ilnd non-impac!ing" exception. The most signi licant interpretation 0 f this 

2 
\nnguage comes from the 1989 exchange between Jim Rockstad, the track's CJcnemi Milll<1ger at 

3 that time, and Gordon Thompson, the King County employee who was charged with managing 

the permit at that time. 5o Although the exchange plainly relutes to the five quiet weekend days 

5 required during the racing season, Mr. Thompson ogrecs tlmt filming tlnd a driver truining school 

6 may take place at the tr;Jck. 51 He defines a quiet day as one that is non-spectator, non-impacting, 

7 has no noise above anlbicnt lcvels:o nnd has no Irn(l"it: impacts. 52 Additional corfcspondencc.~ 
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exchanged between 1991 and 2010, retlect DOES's knowledge thaI {he track was being u.sed lor 

non-race related driver training purposes, car clubs, and emergency vehicle testing. The 

correspondence furthcr rellcc\s DDES's view that these IIses were "generally" "quict and /1on· 

impacting." 

While the phrase "non-race related testing functions" may be subject to varying 

interpretations, the phrase "quiet and non-impacting" is not. The siandard established by the 

CUP is that the truck will be clo!>ed on Mondays and Tuesdays and required quiet weekend days. 

If it is closed, it will be quiet. Iritis nOlcloscd, then the pemlilleo activity needs to be as quiet 

as if Ihe IrJck were closed. 

This case is, therefore:, unlike BlIrien Bark Supply 1'. King COl/my, 106 Wn.2d 868, 725 

P.2d 994 (1986), whert~ code language Ihat defined the type or manu i'act uring and processing lha 

could occur in a general commercial zone was unconstitutionally vague.53 Unlike thal case 

where Burien Bark was trying to bring its specific business model into compliance with !l general 

zoning statute that allowed "manufacturing and processing in limited degree," PacifieRacewlIY 

l{) tIE I~'h. '/.; I It. I':"h. 10. 
"111~Exh. 10. 
J> III. 
I .' IItJri~" [lark., 106 WII.1<1 ,ll Rn . 

OPINtON 
p~ •• 13 

Sl1uhnm i~h C,)unty SUf"!'T1ru Coon 
.lOOe) R(lC~t:ftllcr Ave 

r:VCn:.L WA 98201 
Ocpl. 11 Phone r-/Q. (42;) .l~g·J039 
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has a specitic, ncgoti<lled pcmlit Ihm contains clear, express language ("quiet") that it and the 

community both knew it mllst abide by to be able to conduct husiness under Ihe penni!. AS 

consideration for the track's pcmlission to exceed noise and other land use limitations placed on 

1(·5 and 1·1' zoned properties 256 days or the year, the pennil requires the track to be quict and 

nOll-impacting the other 109 days of the year. 5~ 

further, there was substantial evidence presented at the heming that neighbors began 

noticing incrcilsed intrusive noise from the track approximately five to six ycars before the 

Notice and Order issued. Th()se experiences coincide with. and may have been exacerbated by, 

the logging, gravel mining, bern) removal, track relocation, and other development activities thal 

have taken p!nce at the track since Pacific Raceways began renovating the trud: . Thus, the 

evidence presented to the Hearing Examiner supports both u linding that the tra(;K has not 

complied with the n:quircmcnllhat it be quiet on quiet days, and Ihatlhc sound generated on 

Monday!'> and Tuesduys W<.IS no! quiet and wns more impactflll for the iive to six years prior 10 

the issuance of the Notice and Order ofViola!ion than it had been in the more remote pas!. 

Thus, contrary to Petitioner's l1ssertion thaI King County's Notice and Order of Violation holds 

the track to a different definition of "quiet and non-impacting" than it was subject to for 2! years 

substantial evidence established that noise impacts from the track only became signii1cantly 

impactful in recent years. The fact Ihal Petitioner would interpret the pennit conditions 

differently, or that the County previously interpreted the pemli! tenns differently, or that the 

Petitioner has invested sunslnntial smllS of money in reliance on its erroneous interpretation or 

)4 'fhis cnkuln1ion is inlcndcrl In iHu~trn[c the onl igalion on Pelj(i,)nc~s and 15 lIL\f tnlcnded In JlC Q rrecisc ,culculalivn" J~ t:\ h;'lSC'd 
on Ih~ premise Ihullhcre Uri: likdy 1 ().\ Monda}'s 3'1<' Tuc.<day~ <.ch year (52 week.!}'ca, ~ 2 u:,y:Jw«I;). rlus fiv( additional 
summer qui.:1 wc<kcnu du)·s. 
OPINION Snntl(lmish CntlOI), Superior (.'wn 

.lOOO Rockerdlcr (IV<:-

EVLnLl, IV 1\ 98201 
DOPI, II I'hol)~ No, (·m) nS·3039 
I~rl. II F., 1'1". (~25)JRR.)J 10 
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the permit conditions are no! grounds to find the CUP is void I.br vagueness. The 'cu P is not 

unconstitutionally vague, 

E. King COlll1.lY_§"t.\~lion is Not Barred under the Doctrine of Equitable Estoppel or 
Laches. 

The King County Hearing Examiner did not h"ve jurisdiction to consider the isslie of 

equitablt: estoppel or laches. 55 However, to promote judicial economy und foreshacJowing this 

appeal, thl: parties pn:~ented cvidem;e on this issue during the proceedings bt:fore the Hearing 

Examiner. 56 

1, Equitahle Estoppel. To establish Q prima facie case or equitahle estoppel against the 

government, the moving pnr1y mllst prove tile following dements hy clear, cogent al1d 

convincing evidcnce57: (I) an act or admission by a party Ihm is inconsistent with a bter asserled 

claim; (2) relinl1ec on lhe faith of the acl or admission; (3) injury that wOl;ld conslitlltc n manifest 

injusfice would result if the party making the representation is permitted [0 repudintc the act or 

udmission; and (4) applying cstoppel would not impair govemmentul runctions.~H Application 0 

the doctrine of equitable CS\OPPclIO governmental aclions is disfavored. l9 

Petitioners asked DOES in various ways at various times oVer the year.; whether certain 

aClivi ties would be al lowed on quiet days under the CUP. These requests are· well-dacumentcd 

within Petitioners' hlicling. Petitioners assert that they detrimcnlal!y relied on yean; of King 

" lIE [)cci~i()n, ill In (Condusion of Law No. I): Gif)' oi,\ INt'''' lsi",," ". Sid",,,,,,,,,, ') Wn. API'. 479, 482, 51 3 1'.2d 80 (1973). 
'" 119111 \IT. U\ 25-27, 
" C"~l1IicallJaflk " . WnsiJ. Pub, Powe' S/lPP~V ~)'l' .• 102 Wn,211 874. ')(15., 691 I'.ld >24 (19H~); ['iallfer,vlll 'J 1Ii1~ Ins. Co, \', 
Wrulr .• 39 Wn, I\pr. 75K. 7MHi I. 6QS !'.ld 9% (I 98S). S,'c also Pub, Uril. Disr, Na, I oi DOl/glas COUllty Y. Cool'er. 6') Wn.2d 
909,913,411 P2d 1002 (1')<)6)_ 
" ,\Ierc!!' Malld ", S,.;lImnnn, 9 Wo. /\1'1'. al ~81 ("I'quilahlc esloppel nlay arise whcr~ Ihe" c:<ists: I. A Slnlcm~ll\ or atl 
incollsislcni with u later IIsscncd duim; 2, An /lclion by Ih. r~!yin~ pany on Ihe thil" of <uch silltcm<¥nl nratl: W1d J. Injury \0 the 
rel>'ing flOOY would result iflhc P<l1ly makinllme rcpl'l:3cnwioll wc-rcl'cnnitlctilO cuntnuliCI or "'1ludinJe lI1e S1m~rnenl'" :ICI.": 
lit: '·.Pierce ("(fUIII),. 44 WII. Apr. 674. 6~J. 723 P.2d 475 (1'>86) (c:ilinIlSha/~r I', SWI~ a/Washing/on, 33 Wn.2u 618. 623. 521 
P.ld 73(, (1'174)). 
'" fJ'oxh D,'p '/ o( FoCIII,,!:y ". (.""m/lo,1I ,( Gw;ml, /',1 .. C., 1M. Wn.2d I, 20, 43 1'.3<1 4 (2002); Chernienl Bank. 102 Wn.2tl Ul 905: 
S .. inn/all/!, 'J Wn. App. 1\1 ·181 (-111~ d"c!tin~ will b~ Ilpr1icli lcrnreoll~l}' Ilsa;MI !lIly le"cll'i'~"vcrn",cnl"), 
O?INION Snnh"mish CounlY S"r<rim c"Ur) 

)000 Rncl.ddk, Aye 
~ve""l IV /I 98201 

IJcpt. II rhone N,'. (425) J8g.JI})~ 
[lepl, II FA.' No. (425) JU-JIIO 
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County's failure to consistently enforce the lenns of the cur. This argument is tlawcd in two 

way~: First" r:lilurc to enforce is not an ~mnnative action, but rather inaction(.{) Second, 

SLlhstanlial evidence in the reeord reveals that Petitioner's assertion is simply inaccurate. King 

County's responses consistently retiected the language of tile cur - that any uctivities Ilad to 

abide by the "quiet, non-impacting" language in the CUP on Mondays, Tuesdays and the 

summer weekend quiet Jays.Of Petitioners' claim that the Nolice and Order of Violation 

contmvcnes the past praetit:e and understanding or the parties fails to acknowledge that the Orde 

was issued beclluse Petitioners' quiet days m:tivities were neilher quiet nor non-impacting. The 

record before fhe Hearing Examiner contains substantial evidence Ihal Petitioners me! the 

continuing legal oblig:Jtion to be quiet and non-impacting lor a period of time, but ceased to be 

quiet and non-imp:Jcting for at least a few years before the Notice nnd Order was isslied. 

The Iypr;:s or activities that violated the quiet and non-impacting language in the CUP 

varied and included squealing lires, loud revving noises, and loud engine noises. All parties 

accept and .acknowledge that Ihese impacts, when they occur Wednesd,lYs through Fridays and 

on regular race weekends arc all permitted impacts under the cur. It waS the impacts occurring 

on Mondays and Tuesdays and quiel Sllmrl1t~r weekend days that were contrary to the CUP and 

that DOES ordered Pctitioner$ to !\lOp. Substantial evidence cst:Jblishcd Ihallhe complained-of 

noisc$la~ICd for signifkllit periods of time and violated the plain I,mguage of the CUP. Because 

there is subSlunti;)! evidence that the race tmek was neither quiet nor non-impacling on lhe 

required "quiet days," and because (he record supporls a conclusion that Ihese impacts have 

UJ F<d,>mlll',.y Dispo!ml \'. T"t'()/lW, II Wn. API'. 894. 897, 527 P.2d 13~7 (1974). 

OPINION 
Pnu~ 16 

Sn,>homi.h County Super;", Coor1 
J{lfJO ilockcr,lI« ,\y'" 

E"<kl1. W A 9820 I 
Dept. II Phcu. No. (425) 3&R·]039 
P<pl. II 1' .. , No, (425) JU·) 110 
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incrcased in recent years, the Cour1linds thaI Petitioll~rs have railed to establish the first prong 

of (he eqllirable I,;stoppeltcst. 

Similarly, Pelitioners faii to establish the Ihird prong of the equitableesioppcllest 

because the raceway propcrly is zoned R-5 and may only opemte their business under !l CUP. 

To slale the obvious, Petitioners may only use Ihe properly as n raceway under certain 

conditions. If Petitioners do not meet the: conditions, lhe ust: is not pemliUed. Here, it would be 

a manifest injustice to allow Petitioners to continue to opefUte the nlcewllY on Mondays, 

Tuesdays and quit:l summer weekend days as they have been in recent years because the 

business model is noteonsistently quiet and it is impaclful. If"Petitioners' unpermitted U$(;: 

continucs. then the: only mitigation provided to the community for coexisting with the rucewny 

will be cxtinguished, and the community will not be able to rely on having quiel days under the 

CUP. 

2. Laches. As Petitioners acknowledge, the appiication of laches llgainst govemment 

entities is generally distavnred. 62 Here, as lInalyzed above. the factual record established before 

Ihe Hearing Examiner defeats Petitioners' argument thai there was an undue delay between the 

County's knowledge of CUP violations and the issuance of the Notice and Order. 

Contrary to Petitioners' po~ition that the County's action contradicts 21 years of 

wnsistem interpretation nfthe CUP, the facts demonstrate that the Notice of Violation was 

issued bec<lusc increases in noise impacts became manifest several years before the Notice and 

Order was isslIed . Petitioners acknowledge that some of the noise impacts - like complaints 

attributable to the ,lctivitics of II Porsche club and complaints attribulable to after-hours events at 

(.1 !'clilion",'s Op"oing Brief, ;U 2\). 

OPINION 
Vngc Ii 

Snohomi$h COUl,ty Supc.rior Coun 
JOOO R(Jd:~ftll~r A ... ·.:.. 

I','c",". \It 1\ 9S20 I 
Depl. II Phune No. (4~5) 3U-JOJ9 

o.:pt. II F., N". (~~5)J88·JIIO 
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the track ·- were acted on by the track nnd arc no longer at issue. The pi)rtics have focused their 

attention on activities where there is disagreement. Substantial evidence supports (he conclusion 

that Petitioner.;' noise impacts evolved over time and were caused hy a variety or ractor.;. Under 

the circlIOlsmnces of this ease, it cannOl be said a.s a matter of law thlltthc County lOok action 

aller an unreasonable deluy.63 

V. CONCLUSION 

for the foregoing reasons, the Hearing Exnminer's deci~ion is affirmed in part and 

n:verscd in part. It is reversed eXclusively with re~pect to (he Hearing Examiner's conclusion 

that a driver training school may nol operate under the CUP. Consistent with this mling, 

Paragraph A of King County's Notice and Order or Viollllion is amended as follows: 

t\. Ce!lse all racing and pcr/onnance driving functions (hal teach, promote, 
cncour"<lge, fncililale, emulate or pemli! ruce testing activities or behaviors ,md 
all other race-related functions and bcluviors, including any and all racing, 
luppin~, or sim i lar lIses 0[' vehicles on Mondays, Tuesdays, and the five 
required summer qlliet days by 2/21/1 L All track related operations that take 
place on Mondays, Tuesdays, and (he five summer weekend quiet days must 
be quiet and non-impacting beyond Race Track's propeny line. Police and 
emergency vehicle testing and training is exempt from this Order. 

Dated Ihis32.~r <.....rh~ ___ ,2013. 
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