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I. INTRODUCTION

The two contract documents in this case (the Master Subcontract and
the Project Subcontract) contain three attorneys’ fee provisions. Prestige
argues that Huard is not entitled to a fee award under any of them.

Prestige wrote the Master Subcontract and included two attorneys’ fee
provisions in it: Articles XVI and XIX. And yet Prestige insists that
Article XVI is “the only vehicle” for attorney fee recovery. Moreover,
Prestige refuses to even admit that either of these two fee provisions is
susceptible of two rational interpretations, thereby seeking to avoid the
rule that ambiguous contractual language is construed against the drafter.

Prestige falsely contends that Huard did not raise its RCW 4.84.330
argument in the court below. At the same time, Prestige blithely raises an
argument which it never raised below and asks this Court to consider it.

Huard respectfully submits that it is entitled to a fee award under all
three contractual attorneys’ fees provisions.

II. ARGUMENT IN REPLY

A. Huard is Entitled to Fees Because RCW 4.84.330 Transforms
Prestige's Unilateral Fee Provision Into a Bilateral Provision.

1. RCW 4.84.330 Was Clearly Raised Below by Huard.

Prestige incorrectly asserts that “the Superior Court never considered
Huard’s argument that the indemnity provision in the Master Subcontract

is a prevailing party attorneys’ fee provision subject to RCW 4.84.330,

REPLY BRIEF OF APPELLANT - 1
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because Huard did not raise this argument in the trial court.” Brief of
Respondent (“BOR”), at 1, /l. 16-19. Prestige further erroneously states
that Huard’s briefing in the trial court was “devoid of any reference to
Section XIX [of the Master Subcontract] or the reciprocity principle stated
in RCW 4.84.330.” Id. at 8, II. 3-4.
But Huard clearly did raise this argument below. On the very first
page of its motion for an award of fees Huard cited to RCW 4.84.330:
Pursuant to the Master Subcontract Agreement (‘“Master
Subcontract™) between . . . Prestige Custom Builders, Inc. .
..and ... Huard Septic Design and Monitoring . . ., as well
[as] the Project Subcontract addendum thereto, the Court’s
May 31, 2013 Order of Summary Judgment, and RCW
4.84.330, Huard respectfully requests that this Court enter
an Order awarding Huard its attorneys’ fees and costs
incurred in this litigation.
CP 61-62 (emphasis added). Huard then cited to the statute two more
times. First, Huard described the “Issue Presented” as follows:
Pursuant to the Master Subcontract and Project Subcontract
and RCW 4.84.330, should this Court enter an Order
against Prestige awarding attorneys’ fees and costs incurred
by Huard in litigating this matter?
CP 63 (emphasis added). Further down on the same page cited the statute
yet again. CP 63.
In its trial court reply brief, Huard again explicitly referenced the

statute and the legislative policy of transforming all unilateral contract

provisions for attorneys’ fees into bilateral fee provisions. Under a

REPLY BRIEF OF APPELLANT - 2
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caption subheading that began by stating “Attorney Fee Rights Cannot Be
Waived Under RCW 4.84.330,” Huard argued that Prestige’s construction
of the Master Subcontract “would contradict the even-handed nature of
RCW 4.84.330, which provides that attorney fee rights in a contract may
not be waived.” CP 161, /l. 9-10 (emphasis added).

In the Superior Court Prestige did not address Huard’s arguments
based on RCW 4.84.330 and never once mentioned the statute in its brief
in opposition. See CP 133-141. Thus, Prestige chose not to respond to
Huard’s RCW 4.84.330 argument. But it cannot be said that Huard failed
to raise the argument when Huard expressly cited the statute no less than
six times. CP 61 (once), 63 (two more times), 161 (three more times).

2. Prestige is the One That Is Raising Arguments for the First
Time on Appeal. This Court Should Not Consider Them.

Prestige notes that “appellate courts generally do not consider
arguments or theories not presented to the lower court.” BOR at 7, citing
Lindblad v. Boeing Co., 108 Wn. App. 198, 207, 31 P.3d 1 (2001)
(refusing to consider plaintiff’s disparate treatment theory because it was
“never even mentioned” in the trial court. And yet Prestige now seeks
appellate court consideration of arguments that it never mentioned below.

Prestige now argues that “Washington Courts repeatedly have rejected
efforts to recover prevailing party attorneys’ fees under indemnity

provisions.” BOR, at 9. In support of this argument, Prestige cites to

REPLY BRIEF OF APPELLANT -3

BEA024-0012 1034575.docx



Jones v. Strom Construction Co., 84 Wn.2d 518, 527 P.2d 1115 (1974)
and Jacobs Meadow Owners Association v. Plateau, 44 11, 139 Wn. App,
743, 162 P.3d 1153 (2007), and discusses these cases at length. BOR at 8-
10. But an examination of Prestige’s trial court brief in opposition reveals
that Prestige never raised this argument in the court below, and that the
cases Prestige now cites in its appellate brief were “never even
mentioned” 1in its trial court brief in opposition to an award of attorneys’
fees. See CP 133-141.
3. By Asking the Court to Rule That Huard’s Fee Request
Was Excessive, Prestige Acknowledged That the Fees

Sought Were Not An Element of Damages, as They Were in
Jacobs.

For the first time on appeal, Prestige argues that trial courts can never
award attorneys’ fees to the prevailing party in an indemnity clause action.
In a sweeping caption heading that purports to state a uniform rule,
Prestige globally asserts: “Indemnity Clauses do not Provide for
Prevailing Party Attorneys’ Fees.” BOR, at 8. In support of this broad
(and incorrect) statement, Prestige cites to Jacobs Meadow where this
Court drew a “distinction between attorneys’ fees as costs of maintaining
or defending an action and attorneys’ fees recoverable as damages
incurred as a result of prior actions by the adverse party which have
exposed the claimant to litigation with a third party.” BOR at 8-9, citing

Jacobs, 139 Wn. App. at 760.

REPLY BRIEF OF APPELLANT -4
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Prestige accurately states that Jacobs holds that “[a]ttorney fees
recoverable pursuant to a contractual indemnity provision are an element
of damages rather than costs of suit.” /d. at 9, quoting Jacobs at 760. But
from there Prestige goes seriously astray when it asserts: “Applying this
principle” — the principle that fees as damages and fees as costs of suit are
different — Washington courts repeatedly have rejected efforts to recover
prevailing party attorneys’ fees under indemnity provisions.” BOR at 9.

In fact, the Jacobs decision simply holds that when an indemnitee is
seeking attorneys’ fees as an element of its damages -- attorneys’ fees that
it incurred in defending against a first party claim — then it must prove that
element of its case to the satisfaction of a jury.

As an element of damages, the measure of the recovery of
attorney fees pursuant to the indemnification provision must
be determined by the trier of fact. When trial is to a jury,
therefore, the measure of such damages is a jury question.
The right to a jury trial is provided for by article I, section 21
of the Washington Constitution. A party has a constitutional
right to a jury determination of the amount of damages to
which the plaintiff is entitled. Thus, if trial is to a jury, the
determination of the amount of damages to which the
plaintiff is entitled is within the jury’s province.
Jacobs, 139 Wn. App. at 760 (citations omitted).
On the other hand, Jacobs holds that when an indemnitee seeks an

award of fees for prevailing in an action against the indemnitor (as Huard

did here), the indemnitee may seek an award of such fees from a judge:
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The case law regarding attorney fees awardable as costs of an

action is well-developed. When authorized, the determination

of a reasonable attorney fee award is a matter within the

discretion of the trial court. A party is not, therefore, entitled

to have such a determination made by a jury.
Jacobs, 139 Wn. App. at 759 (citations omitted).

In Jacobs a general contractor paid to settle a claim made against it by
a developer, and then sued a subcontractor for contractual indemnity
seeking reimbursement of the attorneys’ fees that it had incurred in
defending against the developer’s suit. A jury found in favor of the
general contractor, but the jury did not decide whether the amount of
attorneys’ fees incurred while defending the first suit was reasonable.
Instead, the trial judge determined the amount of a reasonable attorney fee
award. This Court held that the trial court usurped the role of the jury
because “[s]uch fees are an element of damages . . . the measure of which
must be determined by the trier of fact, in this case, the jury.” Id. at 751.
These principles, recognized in Jacobs, simply have no application to

this case. In Jacobs the general contractor prevailed on its indemnification
claim. In this case the subcontractor, Huard, prevailed on the
indemnification claim. In Jacobs the general contractor sought an award
of fees as damages. In this case the subcontractor never sought any award

of fees as damages, but sought only fees incurred as the costs of defending

against Prestige’s indemnification claim. Jacobs recognizes that when a
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fee award is authorized by a statute, as it is in this case by RCW 4.84.330,
“the determination of a reasonable attorney fee award is a matter within
the discretion of the trial court.” Id. at 759. Thus, Huard properly asked
the Superior Court judge to make such an award in this case.

Although Prestige chose to ignore RCW 4.84.330, Prestige
affirmatively endorsed the idea that a determination of the amount and the
reasonableness of any fee award was for the Superior Court judge to
make. Prestige asked the judge to trim Huard’s fee request, arguing that
“Huard’s Attorney Fee Request is Excessive.” CP 139. Prestige argued
that if Huard was entitled to an award of attorneys’ fees, that “the court
should exercise reduce [sic] the fee award to appropriately account for
excessive rates and duplication of effort.” CP 141. Thus, Prestige itself
recognized that nothing in the Jacobs case precluded the Superior Court
for awarding fees to Huard. The fees sought by Huard were not fees
incurred as an element of damages, so the holding of Jacobs cited by
Prestige on appeal is simply irrelevant to this case.

4. Prestige’s Reliance on Strom Construction Is Misplaced.
Strom Merely States That In The Absence of Express
Contractual Terms, a Prevailing Indemnitee Cannot
Recover Attorneys’ Fees Incurred In a Suit That
Established Its Indemnification Right. Strom Doesn’t Say

Anything About the Right of a Prevailing Indemnitor to
Recover Fees When He Defeats a Claim of Indemnification.

Prestige asserts that “Indemnity Clauses do not Provide for
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Prevailing Party Attorneys’ Fees,” and makes the global statement that
“Washington courts repeatedly have rejected efforts to recover prevailing
party attorneys’ fees under indemnity provisions.” BOR at 8-9. Prestige
attempts to rely on Strom as support for its contention that there is a
uniform rule that a party to a suit to enforce an indemnification contract
can simply never get an award of attorneys’ fees. But Strom does not
recognize such an inflexible rule. Indeed, as Prestige belatedly admits,
Strom merely holds that “in the absence of express contractual terms to the
contrary, an indemnitee may not recover legal fees in establishing his right
to indemnification.” BOR at 10, quoting Strom, 84 Wn.2d at 523.

This sentence from Strom makes two things clear. First, it states a
rule that applies only to the right of a prevailing indemnitee to obtain an
award of attorneys’ fees. It has no application to a prevailing indemnitor’s
right to fees. Strom states a rule that protects indemnitors from
indemnitees, but Strom says nothing about an indemnitor’s right to recover
fees incurred in a successful effort to defeat a claim of indemnification.

Second, Strom recognizes that the key to determining whether a
prevailing indemnitee is entitled to an award of fees is whether a right to
such an award is clearly manifested. In the absence of “express
contractual terms” which recognize that the indemnitee has such a right,

no such right exists. The reason for such a drafting rule is obvious: the

REPLY BRIEF OF APPELLANT - 8

BEA024-0012 1034575.docx



language of most indemnification contracts is written by the indemnitee.
As the drafter, the indemnitee is in a position to include “express
contractual terms” recognizing its right to a fee award if it prevails. If it
doesn’t include a right to an award of fees for establishing its right to
indemnification in such “express contractual terms,” then the indemnitor
will not be liable for such fees. In this case, as in most cases where a party
states a claim for indemnity, the indemnitee (Prestige) wrote the
indemnification provision. That provision explicitly states that if Prestige
prevails then Huard’s obligations to defend, indemnify and hold
Contractor [Prestige] harmless “shall include contractor’s reasonable
attorney’s fees, court costs, and all other claim related expenses.” CP 237
(italics added). Therefore, under Strom, if Prestige had prevailed it would
have been entitled to recover the fees that it incurred in establishing its
right to indemnification. But Strom says nothing that precludes a
prevailing indemnitor like Huard to its fees when it succeeds in defeating
an indemnification claim.
5. The Language of the Indemnification Clause In Strom
Limited Attorneys’ Fees Recovery to Fees “Arising Out of .
. . the Subcontractor’s Performance of This Subcontract.”
The Indemnification Clause in this Case Is Different, and
Does Not Place Any Restriction On Attorney Fee Liability,

and Expressly Includes “Reasonable Attorneys’ Fees,
Court Costs and All Other Claim Related Expenses.”

There are significant differences between the language of the

REPLY BRIEF OF APPELLANT -9
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attorneys’ fee provision in the Strom indemnification agreement and the
language of the attorneys’ fees provision in this case. In Strom, the
indemnity clause states that the subcontractor agrees:

To indemnify and save harmless the CONTRACTOR from

and against any and all suits, claims, actions, losses, costs,

penalties, and damages, of whatsoever kind or nature,

including attorney’s fees, arising out of, in connection

with, or incident to the subcontractor’s performance of

this subcontract.

Strom, 84 Wn.2d at 521 (emphasis added).

This language expressly /limits the subcontractor’s obligation to
indemnify the contractor for attorneys’ fees incurred. The only attorneys’
fees covered are those “arising out of, in connection with, or incident to,
the “performance of the subcontract.” But fees “arising out of” or
“incident to” the bringing of an action to establish the contractor’s right to
indemnification are not covered. Such fees do not arise from the
subcontractor’s performance of the subcontract.

But Article XIX, the indemnification provision of the Master
Subcontract in this case is not so limited. Indemnification is covered in {1
and 94 of the Article. No mention is made of fees that “arise” out of the
“performance of the subcontract.” Article XIX, Y4 explicitly provides that
Huard must indemnify Prestige for al/l reasonable attorneys’ fees:

Subcontractor’s obligations to defend, indemnify, and hold

harmless shall include Contractor’s personnel related
costs, reasonable attorneys’ fees, court costs, and all other

REPLY BRIEF OF APPELLANT - 10
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claim related expenses.
CP 37 (emphasis added). See Appendix A (showing all of Article XIX) &
Appendix B (comparing the language of Article XIX to the language of
the indemnification provision in Strom). This indemnification provision,
unlike the one in Strom, contains no restriction as to the type of attorneys’
fees which are subject to indemnification.
6. Prestige Ignores The Fact That Strom Was Decided Before
RCW 4.84.330 Ever Existed. The Enactment of the Statute

in 1977 Changed The Legal Landscape By Prohibiting
Unilateral Attorney Fee Provisions.

Although it never actually says so, Prestige implies that the decision in
Strom precludes the application of RCW 4.84.330 to an indemnification
case. Prestige argues under Strom a defendant in an indemnification case
can never get an award of attorneys’ fees for successfully defending the
case and that RCW 4.84.330 is simply irrelevant. But Strom does not
contain any holding about the application of RCW 4.84.330 to
indemnification actions. Strom is completely silent on the subject of RCW
4.84.330. This is not surprising since RCW 4.84.330 did not even exist
when Strom was decided in 1974. The statute was not even enacted until
1977 and the very first sentence of the statute limits its application to
actions to enforce contracts which were “entered into after September 21,
1977.” RCW 4.84.330. Before 1977, the legislative prohibition against

unilateral attorneys’ fees provisions did not exist. The indemnification
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contract in this case was entered into on Aprl 17, 2006. CP 38.
Therefore, RCW 4.84.330 does apply.

The statute eliminated the ability of a general contractor like Prestige
to use its superior bargaining power to make a subcontractor agree to a
one-way attorneys’ fee provision that only benefited the contractor. The
combined effect of Strom and the statute, therefore, is as follows.

Strom holds that if a contractor prevails in a suit to establish an
indemnification right, the contractor is not entitled to an award of
attorneys’ fees for fees incurred in that enforcement suit, unless the
contractor’s right to such fees was spelled out in “express contract terms.”
Strom, at 523. But if the contractor’s right to such fees was stated in

"

“express contractual terms,” then the subcontractor is automatically
entitled to an award of fees if it prevails in the suit, because RCW
4.84.330 makes every unilateral attorneys’ fee provision into a bilateral
attorneys’ fee provision which cannot be waived.
7. Prestige Is Estopped From Denying that the Master
Subcontract Provided It With a Unilateral Right to

Attorneys’ Fees In “Express Contractual Terms.” RCW
4.84.330 Makes that Unilateral Fee Provision Bilateral.

Prestige cannot deny that the Master Subcontract meets the Strom
requirement of stating Prestige’s right (the indemnitee’s right) to recover
attorneys’ fees if Prestige is the prevailing party. This right is stated in

“express contractual terms.” Article XIX, /4 expressly states:
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Subcontractor’s obligations to defend, indemnify, and hold
harmless shall include Contractor’s personnel related
costs, reasonable attorneys’ fees, court costs, and all other
claim related expenses.

CP 37 (emphasis added). In addition, Article XIV contains another

unilateral fee provision favoring Prestige. It expressly states:
If Subcontractor [Huard] . . . breaches this Agreement, then
Contractor [Prestige] shall have the right . . . to remedy the
breach . . . All of the costs, including reasonable overhead,
profit and attorneys’ fees incurred by Contractor shall be
charged to Subcontractor.

CP 37 (emphasis added).!

Equally important, in its third-party complaint containing its claim
against Huard for indemnification, Prestige explicitly sought to recover
“[a]n award of attorneys’ fees and costs incurred herein, pursuant to the
terms of the applicable contracts.” CP 13 (emphasis added).? Having
specifically taken the position in the trial court that it was entitled to an
award of attorneys’ fees “incurred herein” — incurred in the action to

enforce the indemnification agreement — Prestige is judicially estopped

from taking a different position in this appellate court. /n re Smaldino,

! In addition, Article XVI contains a bilateral attorneys’ fee provision that entitled the
prevailing party to fees if it prevailed in “disputes and arbitration.” See section C, infra.

? Moreover, when Prestige “tender[ed] defense and indemnification” of the Keiths’
claim to Huard, Prestige’s attorney went out of his way to remind Huard’s Registered
Agent that the indemnification article (Article XIX) in the Master Subcontract Agreement
contained two references to indemnification.  Prestige’s attorney quoted both
indemnification references in his tender letter to Huard, including the provision in the
fourth paragraph of Article XIX which explicitly mentions all “reasonable attorneys’
fees” without limiting liability to any particular kind of fees. CP 154. See Appendix A.
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151 Wn. App. 356, 363, 212 P.3d 579 (2009).

Since the Master Subcontract contains “express contractual terms” that
give Prestige the right to recover fees incurred if it establishes its right to
indemnification, RCW 4.84.330 automatically transforms such a unilateral
fee provision into a bilateral fee provision. Under the statute Huard is
entitled to recover its fees because it prevailed in an action to enforce a
contract which was entered into after September 21, 1977.

8. Even if Prestige’s Article XIX Right to Fees Is Invalid
Because It Isn’t Expressed Clearly Enough, Huard Still
Has the Right to a Fee Award Under RCW 4.84.330

Because The Statute Applies Even When the Other Party’s
Right to Fees Is Invalid.

In its third-party complaint, Prestige asserted that it was entitled to
recover “an award of attorneys’ fees and costs incurred herein pursuant to
the terms of the applicable contracts.” CP 13. Thus Prestige asserted that
the Master Subcontract gave it the right to recover fees that it incurred in
the indemnification action. But even if Prestige was wrong about this —
that is to say, even if the Master Subcontract did not meet the Strom
requirement of stating Prestige’s right to recover attorneys’ fees in
“express contractual terms” — RCW 4.84.330 is still triggered by the
Master Subcontract’s one way attorneys’ fee provision.

As noted in Huard’s opening brief, several cases hold that even an

invalid contractual agreement that contains a unilateral attorneys’ fee
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provision triggers RCW 4.84.330.° Prestige makes no effort to distinguish
any of these cases, preferring instead to ignore them, just as it attempts to
ignore RCW 4.84.330 by falsely claiming that Huard never raised the
issue of the applicability of this statute in the Superior Court.

B. Huard is Entitled to A Fee Award Under the Terms of the
Project Subcontract.

1. In Violation of Basic Contract Interpretation Principles,
Prestige Tries to Rewrite The Conflict Clause In Article I.

The Project Subcontract contains a bilateral fee provision which, on its
face, entitles Huard to a fee award as the prevailing party. CP 41. But
Prestige claims that this provision of the Project Subcontract is
inapplicable. According to Prestige, pursuant to the following language
of Article I of the Master Subcontract, if any contract document language
conflicts with the Master Subcontract, the Master Subcontract controls:

If any terms and conditions on any preprinted written form
from the Contractor conflicts with the Master Agreement,
the terms of this Master Agreement apply and supersede
any other term to the contrary.
CP 34 (emphasis added). But in making this argument, Prestige is forced

to ignore the actual language of the contract, as well as established canons

of contract construction.

* See Labriola v. Pollard Group, 152 Wn.2d 828, 839, 100 P.3d 791 (2004); Herzog
Aluminum Inc. v. General American Window Corp., 39 Wn. App. 188, 196-97, 692 P.2d
867 (1984); Yuan v. Chow, 96 Wn. App. 909, 915-18, 982 P.2d 647 (1999); Stryken v.
Pannell, 66 Wn. App. 566, 572-73, 832 P.2d 890 (1993); Kaintz v. PLG, Inc., 147 Wn.
App. 782, 789, 197 P.3d 710 (2008).
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“In construing a contract, every word and phrase must be presumed to
have been employed with a purpose, and must be given a meaning and
effect whenever reasonably possible.” Ball v. Stokely Foods, 37 Wn.2d 79,
85, 221 P.2d 832 (1950). Prestige ignores this principle by simply
ignoring the phrase “on any preprinted written form from the Contractor.”
Prestige reads this provision of the Master Subcontract as if it read:

If any terms and conditions conflicts with the Master
Agreement, the terms of this Master Agreement apply and
supersede any other term to the contrary.
But that is not how it reads. It contains the limiting phrase “on any
preprinted written form from the Contractor” but Prestige seeks to
persuade this Court that those words should not be given any effect at all.!

As with statutes, the maxim “expressio unius, exclusio alterius”
applies to contracts. Port Blakely Mill v. Springfield Fire & Marine Ins.,
Co., 59 Wash. 501, 512, 110 P. 36 (1910). In the present case the Master

Subcontract does not refer to all terms and conditions that conflict with the

Master Subcontract. It only refers to conflicting terms “on any preprinted

* The Court rejected a similar argument in Stokely Foods. There the contract stated,
“When these peas are ready for harvest, it is understood and agreed that the peas sold
hereunder shall be moved hauled to viners and vined by buyer . . .” Id. at 82. The Seller
of the peas argued that this contract language did not fix the time for harvesting the peas
but merely identified who was to do the harvesting. The Court rejected this argument on
the ground that if such a construction of the contract were accepted then “the opening
clause would be no more than surplusage.” The same is true here. Prestige's
construction of the contract would render meaningless the Master Subcontract’s words
“on any preprinted written form from the Contractor.”
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written form from the Contractor.” CP 34. By referring solely to contract
terms that are on preprinted forms from Prestige, it excludes all other
contract terms and conditions. Prestige simply ignores this principle.

If Prestige had intended to make the terms of the Master Subcontract
control over any and all conflicting terms in any other document, it could
easily have drafted Article I so that it said that. It did not do so. It is well
settled “that contract language subject to interpretation is construed most
strongly against the party who drafted it, or whose attorney prepared it.”
Guy Stickney, Inc. v. Underwood, 67 Wn.2d 824, 827, 410 P.2d 7 (1966).
Prestige ignores this contract interpretation principle as well.

In sum, the “conflict” provision in the Master Subcontract is not
applicable to contract provisions in the Project Subcontract. Therefore,
Huard is entitled to fees under the bilateral provision in the Project
Subcontract (CP 41) that entitles the prevailing party to an award of fees.

2. For the First Time on Appeal Prestige Argues That the
Project Subcontract Was Not Incorporated Into the Master
Subcontract By Reference.

Prestige acknowledges, as it must, that the Master Subcontract
Agreement references the Project Subcontract. But it now argues on
appeal that the Master Subcontract “is not a wholesale incorporation” of
all of the terms contained in the Project Subcontract. BOR, at 17.

Prestige never advanced this argument in the Superior Court. See CP
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133-141. Prestige never argued that the attorneys’ fee provision of the
Project Subcontract was not “incorporated” by the Master Subcontract
Agreement. Instead, it argued solely that the terms of the Master
Subcontract superseded any conflicting provision of any other contract
document. Having pointed out that appellate courts will not review a
theory or argument which was not presented at the trial court level, BOR at
7, citing Lindblad, 108 Wn. App. at 207, Prestige ignores this principle
and proceeds to raise this argument about lack of incorporation of the
Project Subcontract for the first time on appeal.

3. The Cases Cited By Prestige Demonstrate That the Master
Subcontract Does Incorporate the Project Subcontract.

Citing to Seventh Day Adventists v. Ferellgas, 102 Wn. App. 488, 494,

7 P.3d 861 (2000), Prestige argues that the Master Subcontract did not
clearly incorporate the Project Subcontract. BOR at 17. Prestige notes:

The Huard bid letter was sent to Prestige on April 10, 2006.

It is not signed by Huard (as contemplated by the defined

term “Project Subcontract) or by Prestige. [FN2].
BOR, at 19 (emphasis added). But Ferellgas explicitly held that
“Incorporation by reference allows the parties to incorporate contractual

terms by reference to a separate agreement to which they are not parties,

and including a separate document which is unsigned.” 102 Wn. App. at
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494 (italics added).” Thus, under Ferregellas the fact that Prestige was not
a named party to the Project Subcontract agreement between Huard and
the homeowners (the Keiths) is simply not relevant. Moreover, under
Ferregellas even if Prestige had never signed® the Project Subcontract,
Prestige would still be bound by it because when parties “clearly and
unequivocally incorporate by reference into their contract some other

document, that document becomes part of their contract.” Washington v.

> In Feregellas an architect entered into an agreement (the Owner/Architect
Agreement) with the Seventh Day Adventists to design a church, and that agreement
specified that the architect would prepare a Project Manual and specifications. /d. at 491.
The Church also entered into an agreement with a contractor to build the church, and the
contractor entered into a “Trade Contract™ with a subcontractor (Art & Sons) to install a
furnace in the church. The “Trade Contract” between the contractor and the
subcontractor incorporated by reference the Project Manual and specifications which was
referenced in the contract between the church and the architect. /d. at 493. Finally, the
Project Manual incorporated yet another document, AIA Document A201, which stated
that the church, the contractor and all subcontractors waived their subrogation rights
against each other. /d. But neither the Project Manual nor A201was attached to the Trade
Contract between the contractor and the subcontractor. /d.

Despite the fact that (1) the Church had no direct contractual relationship with the
subcontractor (Art & Sons), and (2) the fact that the Church never signed the Trade
Contract between the contractor and the subcontractor, the appellate court affirmed the
trial court’s ruling “grant[ing] the [subcontractor’s] motion for summary judgment,
concluding that the trade contract incorporated the Project Manual, and the Project
Manual incorporated AIA Document A201.” Ferrellegas, 102 Wn. App. at 493, 498-99,

S Prestige asserts that although Huard sent the Project Subcontract (Appendix C) to
Prestige on April 10, 2006, it was not signed by anyone from Prestige. BOR, at 18-19.
Prestige asserts that “The bid letter does appear to contain initials next to an interlineation
relating to the price of the septic design. CP 40. There is nothing in the record identifying
the initials or the circumstances in which they were added.” BOR at 19, n.2.

This is not accurate. In fact, right next to the initials that Prestige refers to, the
signature of Terry Landberg appears. CP 40. In addition, the bid letter is addressed to
Prestige and begins with the greeting “Dear Terry.” CP 40. Landberg’s work e-mail
address at Prestige is given on the same page as terry@PrestigeCustomBuilders.com. CP
40. Finally, the record on appeal includes attorney invoices which identify Terry
Landberg as “project superintendent for Prestige Custom Builders.” CP 121. So directly
contrary to what Prestige says on appeal, someone — Terry Landberg — did sign the
Project Subcontract on behalf of Prestige.
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Huber, Hunt & Nichols, 176 Wn.2d 502, 517, 296 P.3d 821 (2013).

4. In Any Event, There Is No Conflict Between the Project
Subcontract Fees Provision and the Master Subcontract.

Even if the conflict provision of the Master Subcontract did apply to
conflicts between the Master Subcontract and the Project Subcontract, it
would not matter because there is no conflict between the attorneys’ fees
provisions in the two agreements. According to Prestige the Project
Subcontract’s fee provision conflicts with Article XVI of the Master
Subcontract because Article XVI restricts attorney fee awards to situations
where the prevailing party prevails in an arbitration.

But nothing in Article XVI says that fee awards are restricted to this
situation. Article XVI does not contain the word “only.” Nor does it
contain any other language that implies that attorney fee awards are
precluded in other situations. In fact, the existence of another attorneys’
fee provision in Article XIX of the Master Subcontract demonstrates that
the language in Article XVI cannot possibly be construed as limiting fee
awards to only the situation where a party prevails in an arbitration.

5. Since the Project Subcontract Was the Second Agreement,
Even if There Were A Conflict Between It and The Master
Subcontract, The Project Subcontract Would Control.

In a last and desperate attempt to defeat Huard’s right to a fee

award under the Project Subcontract, Prestige argues that “where two

contracts between the same parties address the same subject matter, the
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second agreement prevails if there are any inconsistencies.” BOR at 19,
citing Durand v. HMC Corp., 151 Wn. App. 818, 830, 214 P.3d 189, rev.
denied, 168 Wn.2d 1020 (2009). This contention is premised on the
supposition that the Master Subcontract was the second contract. Prestige
notes that the parties signed the Master Subcontract on April 12 (Huard)
and April 17 (Prestige). BOR, at 19. Prestige also notes that Huard
mailed the Project Subcontract to Prestige on April 10. BOR at 18.
Prestige asserts (falsely) that no one from Prestige ever signed the Project
Subcontract, and treats it as if it took effect on April 10". Since the
Master Subcontract did not take effect until Huard signed it on April 17,
Prestige argues that the Master Subcontract controls if there are any
inconsistencies between it and the Project Subcontract. BOR at 19.

But the Master Subcontract Agreement is not the second agreement to
take effect. The Project Subcontract was a three-way agreement between
Prestige, Huard and the Owners. Although he did not date his signature,
since a copy bearing Terry Landberg’s signature was faxed on April 13 we
know that Landberg signed it sometime between April 10 and April 13.
The Owners did not sign it until April 26 when Lois Keith signed it. CP
42. The Master Subcontract, on the other hand, between Prestige and
Huard, took effect on April 17 when Huard signed it (Prestige having

already signed it on April 10). Since April 26 comes after April 17, the
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Project Subcontract is the second agreement, not the Master Subcontract.
So even if there was a conflict between the two contracts, under the case
cited by Prestige, the Project Subcontract would still control.

C.Huard Is Entitled to Fees Under the “Disputes and
Arbitration” Provision of the Master Subcontract.

The “Disputes and Arbitration” provision in the Master Subcontract
contains eight sentences. Prestige discusses only the last sentence and
refuses to even consider the possibility that the preceding seven sentences
provide any context for interpreting the last sentence, which provides:

In any such arbitration proceeding, the prevailing party shall in all

cases be awarded his or her reasonable attorney’s fees regardless of

whether the dispute is resolved through settlement or arbitration.
CP 37 (italics and bold emphasis added).

Prestige stubbornly insists that a “victory” that “occur(s] in the context
of an arbitration proceeding” is the only vehicle for recovery of attorneys’
fees under the contract.” BOR at 23. Yet Prestige makes no attempt to
reconcile this interpretation with the words that recognize a right to fees
when the dispute is resolved through either “settlement or arbitration.” If
a party can be entitled to fees if it prevails through settlement then
obviously prevailing through arbitration is not the only vehicle.

In any event the reference to “arbitration proceeding” is preceded by

the word “such.” Prestige ignores the function of that word. The word

“such” signals that things of the same type or class that was previously
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described are also included. See, e.g., RCW 9A.40.060(1). The second of
the seven preceding sentences in Article XVI recognizes that “either party
may file suit in a court of competent jurisdiction” and directs that “if suit
is filed” that it shall be decided according to the Mandatory Arbitration
Rules. Thus suits in court for court supervised arbitration are included
within the phrase “any such arbitration proceeding.”

Prestige ignores the provisions of MAR 1.3 which provide that (1)
such arbitration proceedings “remain under the jurisdiction of the superior
court in all stages of the proceeding including arbitration,” and (2) that the
rules of civil procedure apply until a case is assigned to an arbitrator.
Indeed, Prestige must ignore these rules, and must ignore the preceding
seven sentences of Article XVI, in order to avoid the conclusion that
Huard is entitled to fees because it prevailed in a suit governed by the
Mandatory Rules of Arbitration. Huard won because Prestige failed to
raise a genuine material issue of fact for anyone to decide. Therefore,
arbitration by an arbitrator was simply unnecessary. In “such an arbitration
proceeding,” Huard is entitled to fees under Article XVI.

Prestige relies upon /n re Murray Industries, 114 B.R. 749 (Bank. Ct.
1990). There the plaintiff sought fees pursuant to a contractual provision

stating that “the prevailing party in any such arbitration proceeding . . .
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shall be entitled to recover . . . attorneys’ fees.” Id. at 753.” The
bankruptcy judge denied fees on the ground that the plaintiff did not
prevail in an arbitration proceeding. But this decision was reversed sub.
nom Schleicher v. Murray Industries, 130 B.R. 113 (M.D. Fla. 1991).
There never was any arbitration hearing because the defendant filed
for bankruptcy which stayed any arbitration. The court noted that if the
dispute had been arbitrated, the plaintiff would have won, and would have
been entitled to a fee award. Thus, the court held that the plaintiff should
not be denied fees simply because no such arbitration ever took place:
The Court concludes that the bankruptcy judge’s literal reading of
[the fees provision] disserves the intent of the parties in light of the
stay of arbitration. The [contract] shows a clear intent to allow
Appellant to collect fees on certain types of disputes subject to
arbitration.

Schleicher, 130 B.R. at 116. The same is true in this case.

D. Contractual Ambiguity Is Construed Against the Drafter.

Huard submits that it is clearly entitled to attorneys’ fees under Article
XVI because Prestige “file[d]suit in a court of competent jurisdiction,”
and Huard prevailed when the dispute was “decided according to the

Mandatory Arbitration Rules.” Article XVI states that “[iJn any such

7 Although it did contain the phrase “in any such arbitration proceeding,” the rest of
contract language in Murray Industries, was actually quite different from that drafted by
Prestige in this case. The Murray contractual provision did not have seven other
sentences preceding the one sentence that Prestige quotes. Nor did it contain any
references to “litigation” in “a court of competent jurisdiction.” Nor did it state any
entitlement to fees if the “dispute” was “resolved through settlement.”
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arbitration proceeding, the prevailing party shall in all cases be awarded
his or her reasonable fees . . .”

If this Court is not convinced that Huard’s reading of Article XVI is
clearly correct, at the very least Huard’s reading of the provision is one of
two rational interpretations and therefore the language of this provision is
ambiguous. American Star Ins., Co. v. Grice, 121 Wn.2d 869, 880, 854
P.2d 622 (1993). Since ambiguous contractual provisions are construed
against the drafter, Huard’s interpretation of Article XVI is the one that
must be used. See, e.g., Lietz v. Hansen Law Offices, 166 Wn. App. 571,
271 P.3d 899 (2012). Prestige drafted Article XVI poorly and used the
terms “litigation,” “arbitration proceedings,” and even “settlement,”
interchangeably. Since any ambiguity must be construed against Prestige,
Huard is entitled to fees under Article X VI as the prevailing party.

III. CONCLUSION
Appellant Huard asks this Court to hold that it is entitled to a fee
award for work performed in the trial court and in this court.
Respectfully submitted this 4" day of June, 2014.
CARNEY BADLEY SPELLMAN, P.S.

By orings 8

JAmes E. Lobsenz, WSBANo. 8787

John R. McDowall, WSBA No. 25128

Jay Terry, WSBA No. 28448
Attorneys for Appellant
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws

of the State of Washington that I am an employee at Camey Badley

Spellman, P.S., over the age of 18 years, not a party to nor interested in the

above-entitled action, and competent to be a witness herein. On the date

stated below, I caused to be served a true and correct copy of the

foregoing document on the below-listed attorney(s) of record by the

method(s) noted:

X

Email and first-class United States mail, postage prepaid, to the
following:

Attorneys for Respondent
Raymond S. Weber, WSBA No. 18207
Eric W. Robinson, WSBA No. 40458

Mills Meyers Swartling cr oD

1000 2™ Avenue Suite 3000 = TR

Seattle, WA 98104-7010 = Mo

Tel: 206 382-1000 "l: ’,_:

Fax: 206 386-7343 =2

Emails: rweber@millsmeyers.com -5 £ :,U

erobinson@millsmeyers.com =8 e

@Y T
(o=} =
= &

DATED this 4th day of June, 2014.

@Wﬂ

Deborah A. Groth
Legal Assistant to James E. Lobsenz
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APPENDIX A

Indemnification Provision
Language in the case of
Jones v. Strom Construction,
84 Wn.2d 518 (1974)

Indemnification Provision

In First and Fourth Paragraphs
Of Article XIX in the Master
Subcontract In This Case

[The Subcontractor agrees:]

“To indemnify and save harmless
the CONTRACTOR from and
against any and all suits, claims,
actions, losses, costs, penalties, and
damages, of whatsoever kind or
nature, including attorney’s fees,
arising out of, in connection with,
or incident to the subcontractor’s
performance of this subcontract.”

Strom, 84 Wn.2d at 521 (emphasis
added).

First Paragraph (at CP 37):

“Subcontractor agrees to defend,
indemnify and hold Contractor
harmless from any and all claims,
losses, and liabilities to or by third
parties resulting from services
performed for the Contractor by

Subcontractor, Subcontractor’s
employees or agents,
Subcontractor’s lower-tier
subcontractors or lower-tier

subcontractor employees or agents
to the fullest extent permitted by
law and subject to the limitations
provided below.”

Fourth Paragraph (at CP 37):

“Subcontractor’s obligations 1o
defend, indemnify and hold
Contractor harmless shall include
Contractor’s personnel related
costs, reasonable attorneys’ fees,
court costs and all other claim
related expenses.”

(Emphasis added).
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" I. MASTER SUBCONTRAGTOR AGREEMENT

Mar 27 2008 10:57AM PRESTIGE CUSTOM BUILDERS 208 722 Uzoi P77

The parties hersato agree that from the date hersof untll this Master Agreemsnt'ls tarminated that Prestige Custom Bullders, Inz., tha
"Contractor”, may contract with the “Subcontractor”, for the

furnishings of materials and/ot the performance of Yarious wark on projects balng constructad by tha Conbractor. The perties further

L. 5T

egres that this Master Agrsement shall control their respactive rights and privileges, which arlse out of the Subcontractor furnlehing: -

any materials and/or performing any work on the Cantractor's construction projects,

It Is the Intant of the parties that these tarms and contilfonz apply to any provision of sarvicas by the Subcontrector regardless of
whether these terms anhd conditions are refsrenced In any purchase order, subseguent contract memo, etc, during the tarm of this
contract,

Entering Into this Master Agreement shall not obligate alther the Contractor o the Subcontractor to egree to any subsequent reguest
for setvices or to any voluma of businass during the term of this Master Agreement. Tha Intent Is that If any services are procured
and agreed by both parties during the term of this Agresmant, the terms and condltons of this Master Agreemant shall apply. T any
tarme and condltions on any praprinted written fofm from tha Contractor confilcts with this Master Agreement, the terms of this
Master Agresment apply and suparceda any other terms to contrary, .

Each Individual projecf conductad with the Subcontractor will be describad In a separate addendur agresment called a Profect
Subcontract, Your signed propesal or guote, Including specific detalls on Project Scopa of Work, Price, Stheduls, ahd Payment Terms
and excluslons, constitutes a Projsct Subcontract,

II. LOWER-TIER 8 ASSIGNED SUBCONTRACTS

In the event that any terms of another agresment are In confilet with this agreemant, tha Subcontractor shall be obligated to follow
this Mester Subcontract. Subcontractor agrees not to assign or subcontrect Its parformance without prior written consent with the
Contractor. If the Subcontractor enters Into any other agresment or 24signs or subcohtrects for work covered by the Master
Subcontract or Project Subcontract, this Master Subcontract shall govern. Subconhtractor msaumas. full responsibility.for all actions,
for the quallty of all workmanship and Emeliness of any work performed by eny lower-tler subcontractors engaged by Subcontractor
In connection with work for Cantractor. ;

III.  SCOPE OF WORK

Subcontractor agrees ta parform, supply and finish In a sslonal workmanflka manner” all work as describad In Project
Sybcontracts and that all work will be performed at the ®highest standard of the Industry® accotding to specificatione Included In
Project Subcontracts and to the reasonabls satisfactlon of Contractor, Contractor agrees to provide applicable drawings, blueprints,
specifications, and selection schedules for each project with adacuate Hme for Subcontractor to review prior to submitting Project
Subcontracts.

IV. PRODUCT & LABOR WARRANTY ’

If a dafett In materlal or workmanship occurs, Contractor will notify the Subcontractar of such defact, Upon recaipt of such notics,
the Subcontractot shall promptly and at Its expense safisfactorily repair andfor replace the defectlve material and/or workmeanship
and/or systems, The Subcontractor, at Its own expense, shall pancIEalz In ahy mediation and arbltration procedures established
under any contrects between Contractor and Contractor's customer, Tha term of the Subcontractor's warranty shall ba for the same
duraton as the term of Contractor's warranty to Contractor's customar,

Subcontractar werrants that Jabor performed end materiele supplled shall be new and instalied In conformance Wwith cods
requirements, frea from defects and fit for the particular purpose the materfal wes Intended for a petiod of two years from date of
completion of the work by the Subcontractor, Contractor and homeawners shall be' afforded full and fres access bo the construction
sita for the purpose of Inspection and to determine the general progress and acceptability of Subcontractar work according to
approved spedlfications, drawings, and selactlon schedules. Contractor will notify Subcontractor In writing, or optionally by phone or
-FAX, eny fallures or defects for repair action to be taken. Subcontractor agrees to reply within 24 hours to notification and to [nitiate
rapalr acton within two weeks for routine work or Immed|ataly for repalrs deemed emargency by tha Contractor. i

V. COMPLIANGE WITH LAWS & REGULATIONS

Subtontractor agrees to operate n conformance with all applicable codes, regulations, and ordinances at Its own expanss Including
all mppllcable federal, state and local jurisdictions, In Hie svent of any labllity assessed mgainst tha Contractor begause of
Subcontractor fallure to comply with such regulations, Subcontractor shall pay Contractor for such amounts, Contractor may set
aslda one hyndred and flfty percent (150%) of the amount of such sssassed llabllities to Contractor against amounts owing to

. Subcontractor. A

VL. REQUIRED EQUIPMENT, TOOLS & PERMITS

Subcontractor agrees to provide all necessary squipment, tools, utilities, machinery, scaffolding, safely devices and required permits
gt s own expense, except as specifically described In Scope of Work In the Subcontract, for all work tovered by thia Master
Subcontract and Project Subcontracts,

VII. CLEANUP & HOUSEXEEPING

Subcontractor agreas to kaep the site orderly, dean and clesr of rubblsh and debrils resulting from Its work and do so as wark

. progresses pnd at least on a dally basis. The cost for cleanup end debtls ramoval will be Included In Project Subcontract casts unless

spacifically described otherwise In the Scope of Work, In the avent that Subcontractor falls to perform its:own claanup, Contractor
may remove refuse and clean the slte and charga all costs to the Subcontractor, provided Suboontractor s glven 24 hours prior
notics, If Contractor delsrmines there s an emergenty situation or a safety hazard edsts, Contractor may procead without prior
notica,

VIXI. SAFETY PROGRAMS

Subcontractor Is responsible for malntaining a safe Jobsita, safe work performance measures, and the safety of all employees within
Subcontractor’s and lower-tier subcontractor's gcope of work., Subcontractor and It lower-tler subcontraciors agree to comply with
all applicable OSHA/WISHA requirements and all WAC Codes'pertaining to Construction & Genéral Industry,

Page 34
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.

Subcontractor has llabllity for operating at rsk from hazards relsted to Fall Protestion, Electrical Bnd Fira Hazards, exposute to
Hazardous Materlals or any other hazards requlrng a separate Safety Plan under WIEHA regulations. Subcontrackor will submit and
malntain a Site Specific Safaty Plan to Contractor prior to any risk exposure, Subcontractor agrese to havs all Its ampioyees, end |ts
' lowar-tlar subcontractor's employass, attend the Contractor's weekly Safaty Meetinps, when present st project slte during the
* meeting ma. Subcontractor and all lower-tier subcontractars shall fumish all requlred sefaty equipment end ensure all of thelr

smployees are propelly tralned and have and wear Personal Protectiva Equipment In compliance with applicable OSHA/WISHA
requiraments, This Includes, but Is not limitsd to: hearing, breathing and visian protection, gloves, hard hats, boots, fall protection
devices, and proparly grounded power cords. Contractor has suthority to Issue wamings, cltations and ’h: gtop operations of
Subcontractor and lower-Her subcontractars, at tha Subcontractor’s expense, If unsafe operations ara discovered,

I'X, CHANGES TO SCQPE OF WORK

Contractor rasarves the right bo increase andfor chenge the Scopa of Work subject to mutual agreament with the Subcontractor,
Contractor reserves tha right to reducs the Scopa of Work without obtaining agreemaent with the Subcontractor, providing all costs
Incurred by the Subcontractor to date for that portion of work raduced or efiminated ls compensated by the Contractor. Only the
Contractor's Lead Carpenter, Project Superintandant or Project Managsr e authorized to |ssue change ordefs to the Subcontractor;
homeowners or any other party must submit changs order requasts to tha Contractor priot to the Subcontractor parforming worlk,

Subcontractor will submilt written Change Qrdars for any work caused by unforeseen conditlons, damage caused by others, changes,
additons ar omissions In deslgn or scope caused by others, All costs for changes In Scopes of Work shall be negotiatad, In writing,
and must be approved and agreed to by the Contractor and Subcontractor prior ko any work being performed or materlals
purchased, Upon completing all work as egreed |n Change Orders, Subcontractor will submit for payment according to tarms as
describad below for reguler contract work. :

X, PAYMBENT TERMS

Suhbcentractor will submit for approval by Contractor writtan price gquotes and proposals with Scopes of Work to dascribe work to be
perfarmed ag part of each Project Subcohtract. Proposals must be spproved prior to Subcontractor performing eny wark. Al labaor,
materels, rentals, aguipment costs, pemmit fees, and all other project costs wiil be Included slong With any required depasits fer
material or spsclal order ltems.

Upon completion of work, Subcontractor will submit written Invoices to be pald ageinst original Project Subcontract proposals or
approved Changa Orders. Each Invoica or change order will have & unique number., Subcontractor aprees to submit all finel Invalces
no later than 30 deys after work | complete, Contractor agrees to pay all approved Subcontractor Involces within 30 days of recslpt
data.

To make application for payment, the Subcontractor shall submit to Contractor an approved Involca by the LO™ of the month to be
pald on tha 22" of tha month or submit an epproved Involce by the 257 of tha month to be pald on the 10" of the following month,
Contractor shall pay Subcontractor's Invalce less any offsets or deductions, following receipt of the Subcontractor's Involoe and
following completion of sald work and fumishing of materials by the Subcentractor, provided that the Subcontractor has complied
with the following canditions pracedant: .

A. Bubcontractor has complied with all the provisions of this Agraement.

B. Subcontractor's Involca has been recelved by Contractor no latar than close of business on ta 10Y day or 25" day of the
month, following the month In which work |8 completad.

C. U.;ork Is fully completsd and to the satisfaction of Contractor or Is 'partislly completed to 8 stage commsnsurate with ths
Subcontractor’s involce, .

D, Contractor's offica has a currant W-9.
B. Contractor's offica has racelved and approved of all lkems listed In the labliity insuranics sectior.

Contractor may deduct and withhold from any payment to the Subcontractor any sums dus under this Master Agreement for one or
mora of tha followlng reasons:

F. Fallure to perform Its work;

G, Loss or damage to p&sons ar property causad by the Subcontractor te the Dwnar, Contractor or others to whom tha
Contractor may be liable;

H. Fallure to propery pay for labor, materiels, equipment or supplies furnished In connectlon with the Subcontractor's wor;
3. Rejected, nonconforming or defective work which has not besn correctad In & timely fashion;

1, Reasonable evidence of delay In performance of the werk such that tha work will not likely be complated within Contractor’s
schedule) . .

K. Reasonable evidence that the unpaid balance of the subcontract prica may not be sufficient to offset the liquidated or actual
damagas that may be sustained by Contructor as & rasult of tha anticipated deley caused by the Subwontractor;

L. ‘Reasonable evidenca that the unpald balance of the Subcontract price may bs Insufficient to cover the cost to complate tha
Subcontractor's work;
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M. Third party claims invalving the Subcontractof or tha reesanable evidence demonstrating that third party clalms are likely to
be asserted, unless and untl the Subcontractor furnishes Contractor with adequate security In the form of & sursty bond,
letter of credlt, or other collateral or commitmant which ere sufficlent ta discharge such claima If established.

XI, LIEN RELEASES, CLATM WAIVERS & CONDITIONS . 1

Contractor reserves tha right to condition payment on recelpt of satisfectory partlal lien releases and clalm walvess for work
pesformed to date. Final payment may also be conditioned upon Subcontractor paying for all Iks obligations to lower-ter
subcpntractors and materlal suppliers of any ter, and the Subeontractor fumishing a final llen release. Contrsctor may also
condition final payment on recelpt of all required documantation, oparation and maintenance manuals, required tasting, Inspections
and éartification of sny snd all equipment and materials,

All payments accapted by Subcontractor shall constituta a trust fund In favor of laborers, materialman, governmantal authotitles, and
all others who are legelly entiied to claim & llen on the premlses covered by Project Subcontract or otherwise file a clalm against any
retainage or psyment bond, Payments shall first be used to satisfy obligations owsd by Subcontractor for worls assodated with
Project Subcontract before paylng on other contracts or for any other purpose, Subcontractor shall provide, whan requested by
Contractor, written statament of cuttent antounts due third parties that could constituta clalms against tha Projact pmlgsrty or the
Contractor. IF Cohtractor determines In good falth that Subcontractor Is obligated to Contractor or anyone else for labor, fringe
benafits, taxes, supplles, meterials, equipmant rental or other proper charges ageinst tha work covered by this Subcontract, the
awguunt of such obligation may be deductad by Contractor from any payment until Contractor recelves satisfactory release of all lien
and walver rights.

XIL SCHEDULING & NOTIFICATION

Subcontractor agrées to’ perform work within the Contractor’s Project Schedule and as spedfied in the Project Subcontract.
Contractor agrees to nolify Subcontractor of any changes to project schedule and to hava all ralavant project condidons reasonably
ready for Subcontractor to begln work on time, Subcontractor walvas any right to dsmages far delays ressonably experlenced on 8
projact of the type and complexity described In Project Suboontract. Subcontractor egrass ta Inquire with Contractor regulery to
exm:l_?us Inr%mm[:}an about condidons and work progress that might affect the projact schedule and to netlfy Contractor promptly If
any chenges develop. + -

XIIX, REQUIRED NOTICE OF CLAIMS

Subecontractor must provids Contractor with written notica of all dalms for adjustment o Interpretation of contract terms and
condltlons, cost changes ahd payment of monay, extanslon of time, damages, or other relief within 10 days aftar occurrence of the
event ralated to the claims. If Subcontractor falls to submit writtan mely notice, such clalms will be deemed walved.

XIV. DEFAULT, TAKEOVER B TERMINATION TERMS

Subcontractor agress to maintaln the profect schedule, maks prompt peyment of Its jab-related obllgaHons, correct faulty or
defectiva work, and te obey end follow the laws, ordinances, rules and regulations and orders of any public authorty having
jurlsdiction, [F Subcontractor falls to mest these tarms or flles for bankruptey or bresches this agreamant, then Contractor shall
have the right, without prejudice to any rights or remedles ctherwisa avellable to It, tv remedy tha breach for the Subcontractor’s
work using whatever meane Contractor deems prudent providing Contractor givas Subcontractor 24 hours notice of such actions. All
of tha costs, Induding reasonable overhead, profit and attorneys’ fees, Incurred by Contractor shall be charged to Subcontractor.
Coptractor may deduct such costs from the monles due Subcontractor; who shall be llable for all amounts In excess of the unpald
balanca of the Project Subcontract price.

Contractor may elso termihate the Project Subcontract for conyenlencs, without any default by Subcontractor, In which casa
Subcontractor shall submit a final Involce for the work completed to data of mrmination within 10 days of termination notice,
Subeanbactor will recelve payment from Contractor for that portion of work complated, based an the schedule of values estzblished
In the Projact Subcontract.

XV, INSURANCE -~ ;
Al components of Subcontractor Insurance must be up to date and In forca prior to beginning any work under each Project
Subcontract: Subcontractor shall procure and malntaln In force the following:

s«  Waorkar's Compensation Insurance .

« Employer's Liability Insurance

¢ Camprehanvive Ganaral Llabliity Insurance

L]

Automoblle Liabllity Insurance, Including owned, non-owwned, and hired vahicles

Subcontractor's Workar's Compensation Insurance and Employer's Uabillity Insurancs, also known as Washington Stata Stop Gap,
ghall Includa coverage for Subcontrector, all employees of Subcontractor, lower-tler contractors and lowet-tler subcontractor
employees. If Subcontractor Is a sole propriator, worker's compensation covetege for the sole proprietor shall be provided In
sccordance with the warker’s apmpensation laws in Washington State. Subcontractor and Contractor.agres that Subcontractor Is an
Indapendent contractor and I not an employes of the Contractor, Subcontractor will withhold from Its peyrolls as required by law o
government regulation and shall have full and excluslva llabliity for the payment of any and all taxes and contributions for
unsmployment Insurance, workers’ compensation, and retirament benefits that may bs required by faderal or stats govarnments,

Limits of Subcontractor's General Llabliity for Premises/Operations and Products/Completed Dperatlons shall bs equal bo or greater
than the Contractors limits of 1 Milllon per Occurance/$2 Millon Agaregate (exampla shown below): :
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$1,000,000 Per Occurrencs Limit
:2.000,000 Products/Completed Operations Aggregate
+ 2,000,000 General Annual Agoregata

slv oblla Liab
1,  Hodlly Injury $ 1,000,000 Bach Person
% 1,000,000 Bach Occurrence
2. Property Demana $ 1,000,000 Each Parson

Certification of Insurance covarage shall bs written on a Comprehensive Gensral and Autombhile Llability form and shell fndude
insurance applicable to Subcontractor's Indemnification, defense, and hold hatmiass obligations pursuant to this Master Subcontract.
Products and Completad Qperations insuranca shall be In forca for ona year after substantial completion of the Project. Contractor
shall ba added as an addltional namad Insured under Subzontractor's Comprehansiva Liabllity Pallcy, and coverage under such pallcy
shall be primary with Contractor's Insurance being secondary &nd excess over the Subcontractor's covarage.

Certificates of Insurance deemad 'accaptable by Contractor shall name Contractor se an additions| named Insured and shell ba flled
with Contractor befora starting any work; no paymemds will bs made until tha Certificates sre recalvad. The Additlanal
Insured statws lv verifled by tha Inclusion/attachiment of the additonal Insured form (CG2010 or eguivalent) o tha
certificata of Insuranca. Subcontractor shall have In forea, end maintain during all operations of Project Subcontracts, Insurance

85 deserlbed abova and shall notify Contractor at least 30 days In advance of any cancellation or change In Camprehensive
Insuranca,

Subcontractor's lndamnlifeation and defansa obligations hereunder shall extand to Clalma occlrring after this
Agreement lg tarminated as well as whila it Is in force, and shall continue until [t Is finally adfudicatad that any and alf
actlons agrinst tha Indemnified Partles for such matters wihlch are Indemnified hereundear ara fully and finslly barrad
by applicable Laws:, ;

XVI, DISPUTES & ARBITRATION . ;
If any disputa arises between the partles, the pertles will make & good falth effort to first resolve without resoit to Nigaetion, If a
dlspute cannot be resojved betwaen the patties, then elther party may fle sult In a court of competent jurisdicton. If sult Is filed,
tha disputa will be declded aceording to the Mendatory Arbitration Rules regardless of the amaunt In disputa. Each party expressly
walves the doliar limits currantly In effact and tha arbltrator may lssue an award In any dollar amount. The arbitrator shall have the
authority to determine the amount, validity and enforceability of & llen. The partes agree to eccept the arbltrator's award as final
. and binding, The parties ench walve thelr right to flla any appeal for trial de novo Im Superlor Court, [n any such arbitration
proceeding, the prevalling party shall In all cases be awarded hia ar her reasonable attorney’s fess regardless of whether the dispute
Is resolved through setlemsnt or arbltration, )

XVII, PRIVACY & CONFIDENTIALITY

Subcoritractor recognlzes that it may be working on projects In which Property Owners or the Contractor reguires absolute privacy
and confidantiality, Subcontractor agrees not to divulge or shere any Information pertaining to the project or the Owners to any
third party and that It wil Instruct all 1ts employeas, subcontréctors and matarfelmen as to this privacy and confidentslity
requirement,

XVIII. WAIVER OF SUBROGATION

Contractor's fallure at any time to require performance of eny provisions of this Master Subcontract or related Project Subcontracts

shail In no way affect Contractor's rights hereunder to enfarce the same, ror shafl such fallure be considered In any raspect & walver

by Contractor of any breach of thls agreement. Payment of any nature by Contrattar shall Ikewlse not ba ¢onstrued as a-walver of
. any rights of Contractor under this agreement.,

XIX, INDEMNIFICATION

‘Subcontractor agrees to defend, Indemnify and hold Contractor and homeowners harmless from any:and ell deims, losses and
llzbllities to or by third partles resulting from services parformed for the Contractor by Subcontractor, Subcontractor's employees or
agents, Subeontractor’s lowar-tler subcontractors or lower-tiar subcontiactor employees or agents to the fullest extent petmittad by
{aw and subfect to the limitetlons provided balow,

Subcontractol’s duty to Indempify Contractor may be limited from llabllity for dameges arfeing out of bodlly Injury to persons or
damage to property caused by or resulting from the concurrent negligence of (A) Contractor or Contractor's agents or smployees and
(8) Subcnng-actnr or Subcontractar’s agents or employess, .

Subcontractor specifically and expressly walves any Immunity that may be granted undar the Weshington State Industrial Insurance
Act, Title 51 RCW. This Indemnification obligation shell not bs mited In any way hy eny Imitation on the amount or typa of
damages, compensation 6r benefits paysble to or for any thivd party under Wo s Compensation Acts, Disabillty Benefits Acts, or
other Employee Beneflts Acts provided Subcontractor’s walver of Immunity by tha provisions of this peragraph axtends only to clalms
ag%lnsl: hﬂ.ﬂ;&omﬂmr by Contractor and does not Include or extend to any clelme by Subcontractor’s employees directly agalnst
Subcon ]

. Subcontrsctor's obligetions to defend, Indemnify and hold Contractor harmiess shall includa Contractor’s personnel related costs,
raasonabla attorney's faes, court costs and all other clalim related expenses. . L

Subcantractar's Indemnification snd defense obligations hhareundar shall axtend to Claims occurring after this
Agreament Is terminated as wall as while Ik [s In force, and shall continue untll It Is finally adfud|cated that any and all
act!ouﬂfngg!gitame Indemnified Parties for such matiars which are Indemnlfied hereunder are fully end finally barrsd
by spplfoa W5, .

.
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a

= Huard Septic Des ”&n & Monitéring, LLC [E
. !O!Uxm ma-um Phono425.831.178] Fax AZ5. 8882066

April 10, 2006

Prestign Costom Builders

‘7914 Scwand Park Ave S5

Seatle, WAL 98118

RE: Sit= Evilostion Stody of Parcel #
Dear Terry,

TH : “ﬁl JJ.J‘_ - % r 1 " M ine the feasibility of

muﬂhwmﬁ}rmnﬂ

*  Aqinitial site evalustion will be completed at a cost of $750.00 whmhwmadumhcpum‘hh
actions for the design phace.

»  Payment of tha sits svalution fee is requuired pribe to schéduling of wosk.
* A written repost of findings will be provided upen eompletion of site visit

- il‘umpmnee& &M@pbﬂn(ﬂﬂmﬁowﬂw etion gf sile evaluation) this
*, feawill be design

*- Design feowill
. Dﬂ{pl‘whdﬂnmhﬂh{,
. Ml!'usmlt be paid in ﬁlllwlw b

- NWMHH:AMMEIBKCHD (King County Health Dept) will o
jred pedbr 1o lesion of the design paclage. Thlfuns.ﬂiwdnlhnpunm
o m'" ing infi s required for your project:
‘: Tﬂ?ndnmbc "ﬁ':?féb"'o ao?‘b
*. Number of bedrmom (ar other uses) '
- Wl&mﬂy(qmﬂ,wﬂﬁﬁmn] uﬁdu“h JE (ﬂﬂg_
- Ammmwmmm
- Ymminﬂm

Primary Fhone Numk 206~ 7’? ‘?‘&3{/
T SecondmyPhoneNumber YRS _70A TIARE
. e il Addrar_ e (D Pmél:k;zaﬁﬁaﬁuﬂe& o
- Cumﬁnmﬂndwﬂ:fmnmpadwkﬁ} 30 days,

HANGH ¥: WORK. The Owner at any time muy request changes or modifications”
lnlh:lwpﬁﬂllm mmwmhunwmmﬁgwhu&mmu

IR A gk e b

(.39



Lt obed

B R —

Apr 13 2008 2:59PH PRESTIGE CUSTOM BII.IILI.'IEES 206 722 0201

Huard Septic Design & Monltoring, LLC

PO BOX 2243 North Bend, WA 95045 Phone425.831.1781 Fax 4258882266

EING COUNTY FEES. The mmu:mmhuno&aﬂm&wrmmm
necesenry for the Project includiog without Limitstion, fecs for revisions.

\ ; R ITIONS. Infhe
mmnﬂmmpﬂuhhmMumwmgwmmtmmmwmh
ths Praject, pr if the applicable publlo suthordty or government agency, or other moforeseen conditioms
mummuhmwmubmnduwm-uwuuummam
time the work was conmmented, I.h:mutp,u ahall be acdjusted s mmrplmhpmmph
("Qmoda").'f‘ iﬁuﬂnuu mnwn:.wnhm re

Mmmmm.
kw;whmhﬂwamm
Illhl‘hs isting waler ay i
ired © brl'.‘unﬂy" itation that lhwm{bqnndwh:lwmlld
u-lmiyhh\:hddhuyplnldm
Unlegs and until (he parties agres to & change arder b lated in h ("Chapge Orders™),

HSDM shull nﬂlbsm:puﬂh'hlﬁﬁil‘!h puhmmdw:mhnhmwunm

SCHEDULING. nhmmammm:m&mmmm I
HSDM-arives st the work ite at fhe scheduled dato and time to find it is not ready for HSDM to peform
Mwﬁmmwﬁdhﬁhhmﬂ.ﬂnﬂmwwquwhqmoﬂhm
productive tdp. .

m mﬂwuwmmﬂwﬁmhﬂbﬂmamzmdﬂn
lezsex of one god one ball percem per mooth or the highest malk t.hm.lkmadhy law wontdl peid.

-WARBANTY. HEDM werrants thet, firal payment by Owner of the charges set forth in this
agreement, all charges for lsbor, Mm:ﬁuhnhlh:u:hdmthhqm:hﬂlhpmdﬁn
and HEDM shall permit none of It sub taxing suthorities to lica the sobject
propesty. Further, Mmﬂmnﬂyuhmﬂofhwukh 2 workmanlike manner and that
1hers will be oo defeets In tha performance of Hs Wark THIS WARRANTY IS FOR A FERIOD OF ONE
YEAR FROM THE DATE OF THE FINAL CONTRACT INVOICE, AND JS IN LIEU OF ALL
OTHER EXPRESS OR IMPLIED WARRANIIES OF FITNESS, MERCHANTABILITY OR
HABITABILITY OTHERWISE PROVIDED UNDER. THE LAWS OF THE STATE OF
WASHINGTON AND THE UNITED STATES OF AMERICA.

DISPUTES. Unless m&bﬂwm(}-hu'mﬂm ll:lﬂ:;mu, Luhduhhrnﬂwmu]

mhmkw e ik ¥ dl Fwhether the amoont in dispute cxcoeds the
Mﬂhmﬁfmﬂ hunh,ww In event of such disputs, the
pnﬂymﬂhl'hﬂhmﬂl&uﬁnm iy/henthelr/ts reasquable sttecncy's fecs and court costa.

mmummmmh f oy and all tive work identified by
Owaner unless BDSM declines (o do so following receipt fram Owper of a detafled wrinen list of
carrective work which s, in the opirtion of the Owner, necessary for the Project. T Ovwmer fails fo permit
mﬁnﬁﬁqmpﬂmummwﬂﬂmhﬁuwmﬁbm
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2 Huard Septic Deslgn & Monltormg, Lc
PO BOX 2243 Nocth Beod, WA 58045 Phons425.81).1781 Frex 4253882866
. syl i

comeciive work, then Omn'lpm mwmmm"h.mdlhuﬂiywmsmmd all claims,
ar-mmmmmmm
mmmgjmmm Smenf\hlhhxm registration mumber

HUARDSD992B3, a1 & cantmctor, and bns posted with the state & bond of 512,000.00 for the pupose of
sxticfying claims agalnst HEDM for negligeot or improper work, or breach of contemet in ths conduct of

the payment. HEDM
youwith Mhhhm;mhdm-mmmifmwﬂn General infonmalion is also
p mmmwdmdm

1FESDM Mhils to pay its sub arlab oo other legally required
m@;:ummmmmmh*hmwwhmmﬂmmwd
| HSDM

.MWﬂnmh,ﬁmowhmepwsvﬂmmmmmnﬂshmmM
claims for payment ageinst your property, This clabm is known asa constroction lien. Persans who,

mhwwmmhymmmpmﬂuwthhﬂhlhmmlyﬂﬂuydow
ﬂhWMofuMondyummHmynfwﬂl. The time frama is spelied oot in *

R.C.W. 60004.060. If you iolo ct o by » newly trilt home, yon may not receive notles of 5
lienbased ou s claim by » ol inf hand] chﬂullﬂumbuhnﬂm
lhnnahywhnnntmvdnm:& };n]m- Wwvﬁrm“ﬂmmyﬂdmu
you g in. ‘you reccive Let
_v:mmhmwu-u ved the notice. Find out wint ammmegy mhhsmdum;vma
e - memder of tho Sotica: Pr king (o il have.s Hen-relesso cooplated by -

uﬁdhmnﬂwﬂlw Whnndunb‘.urd’mnhlmmm:mr
ttoroy, mdhmmmmul‘ dud
mmm-mmﬁmmmmmhmmwmﬁ
£y i Wmﬁ;ﬂ“mwbﬂmmwnn
. lender supervision when desling with & Jending institution that provid
ﬁnm:m;. SeeRCW. 60.04.200-210. Ask the contrector fo disclose all potential lien claimumts ea a
conditicn of pay A current st ¢ of Isbor oosta ar materials delivered Lo your proparty fiom
-mh;pmyahﬂhpwﬂdmmbyllvmc.w 50.06). Accordingly, you should delenmine whether
b sppropriale payments are being made. ymr&ukw-‘bhjohﬂm Namo tha contracior and the
subcontmcior or supplier as payees. Mmmﬁr-hwﬂﬂ&mﬂm-ﬁ g st
you Natice of e Right to Lien. Tonsfder using an eacrow sgent to protoct youd inferesia. Fiod oul
whether your escrow agent will protoct yon §gainst lems when disbursing payments, 1 you are fnierosted
in this altermative, consult yorr atiomay. Request thal jour contractor post & perftamanca bond in the
amount of ibe projecied costs. mﬂmmmhtﬁ:ml %hhhw&

the building agresment.




