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I. INTRODUCTION

Nicholas W. Bartz (Bartz) is a resident of the State of Michigan. For a
period of time he was the Managing Member of Health Pro Solutions, LLC
(HPS LLC), a now defunct Nevada limited liability company. While doing
business in the State of Arizona, HPS LLC sought financing for an
equipment purchase through an independent broker also located in the State
of Arizona. That independent broker found financing available through
Radiance Capital, LLC (Radiance Capital), a limited liability company
located in the City of Tacoma, County of Pierce, State of Washington. The
independent broker presented an Equipment Financing Agreement
(Agreement, see APPENDIX, at APP-2) to HPS LLC which was signed in
the State of Arizona by Bartz in his official corporate capacity as Managing
Member. Bartz never had any personal contact with or dealings with anyone
from Radiance Capital. Bartz signed a Personal Guarantee included with the
Agreement. The sole Debtor was expressly named and identified in the
Agreement as HPS LLC. One of the terms of the Agreement required HPS
LLC to waive objections to personal jurisdiction and submit to venue in the
courts of King County, Washington. The Personal Guarantee signed by
Bartz had no such express waiver or voluntary submission to jurisdiction and
venue. The question presented here is whether Bartz, an out-of-state resi-
dent, is subject to the jurisdiction of the King County Superior Court under
either Washington’s long-arm statute, RCW 4.28.185, or the terms of the
Personal Guarantee he signed?
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II. ASSIGNMENTS OF ERROR

Appellant Nicholas W. Bartz filed his appeal raising issue with errors
made by the trial court in its denial of his CR 12(b) Motion to Dismiss and
the grant of Summary Judgment to Respondent Radiance Capital, LLC.

A. TRIAL COURT ERRORS

1. The trial court erred by issuing its Judgment Summary And Order
Granting Summary Judgment And Denying Defendants’ CR 12(b) Motion
To Dismiss dated September 20, 2013. Clerk’s Papers (CP) at 161.

2. The trial court erred by issuing its Amended Final Judgment
Summary And Order Granting Summary Judgment And Denying Defen-
dants’ CR 12(b) Motion To Dismiss dated October 4, 2013. CP at 164.

B. ISSUES RELATING TO ASSIGNMENTS OF ERROR

The sole issue on appeal is whether the King County Superior Court
was not the proper venue and moreover lacked personal jurisdiction over
Nicholas W. Bartz, an out-of-state resident, under both Washington’s
long-arm statute, RCW 4.28.185, and the personal guarantee signed by
him on the Equipment Financing Agreement between Health Pro Solu-
tions, LLC, as Debtor, and Radiance Capital, LLC? (Assignments of
Error #1 and #2.)

III. STATEMENT OF THE CASE

A. FACTUAL BACKGROUND

Out-of-State Residency
Bartz is an unmarried individual' who resided in the State of Arizona
generally from 1999 through February 2012 but with a brief residency in the

' Bartz was divorced prior to May 2008 and was then remarried in October 2011 but had that
marriage annulled in January 2012. CP at 121, 9 2.
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State of California in 2011. He has resided in the State of Michigan since
March 2012, and his present mailing address is 1405 N West Avenue, Suite
152, Jackson, Michigan 49202. CP at 121-22, § 3.> Bartz was the former
Managing Member of Health Pro Solutions, LLC (HPS LLC), a Nevada
Limited Liability Company that was formed July 3, 2001 (Nevada Secretary
of State Public Records, Domestic Limited Liability Company No.
LLC7075-2001; Nevada Business ID# NV20011072244). CP at 122, § 4.
After Bartz suffered a permanent disability with his eyesight, HPS LLC went
out of business; its Nevada Business License expired July 31, 2011, and was
administratively terminated by the Nevada Secretary of State's Office
effective November 15, 2011 (Nevada Secretary of State Public Records,
Administrative Status Change, Document No. 2011-079721848), and its
present status is “Revoked” according to the Nevada Secretary of State
Public Records. CP at 122,95. The Registered Agent for HPS LLC is listed
as John D. Lee, 2830 S. Jones Blvd, Suite 1, Las Vegas, Nevada 89146.
(Nevada Secretary of State Public Records). CP at 122, 9 6. Bartz' business
address at the time HPS LLC was formed as a Nevada Limited Liability
Company was 8912 E Pinnacle Peak Rd, #430, Scottsdale, Arizona 85255.
(Nevada Secretary of State Public Records). CP at 122,9 7.

? Prior to 2009 Bartz owned a house at 4535 Eagle Drive, Jackson, Michigan. In 2009 that
house was foreclosed on and resold to persons Bartz does not know and with whom he has
no relationship. CP at 121-22, § 3.
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Absence of Recent Personal Contacts

For only that period of time from April 15, 1983 through June 25, 1992
Bartz was licensed by the State of Washington through reciprocity as an
Osteopathic Physician and Surgeon, License # OP00000978 (Washington
State Department of Health Provider Credential Public Records); however,
Bartz never practiced as an Osteopathic Physician in the State of
Washington. CP at 122-23, § 8. Bartz was originally licensed as an
Osteopathic Physician by the State of Michigan in 1982, and was further
licensed as an Osteopathic Physician by the State of Arizona in 1986. CP at
122-23, 4 8. Bartz is not presently licensed in any State and is retired due to
medical disability. CP at 122-23, q 8.

Absence of Business Contacts

Bartz has never resided in nor conducted any business in, and since June
25, 1992 he has not been licensed as an Osteopathic Physician to practice in,
the State of Washington. CP at 123, §9. At no time since its formation in
2001 through its termination in 2011 did HPS LLC conduct or operate any
business in the State of Washington. CP at 123, 9 10. HPS LLC was never
registered as a foreign or any form of limited liability company or other
business entity with any office or agency of the State of Washington. CP at
123, 9 10.

Equipment Financing Agreement

In May 2008, HPS LLC was conducting its business in the State of

Arizona and was referred to an independent lease broker, also operating in

BRIEF OF APPELLANT
-- PAGE 4 OF 25



the State of Arizona, to recommend a possible lease or financing source for
acquisition of equipment. CP at 123,911. By and through the broker and not
subject to negotiation, an Equipment Financing Agreement was arranged
through Radiance Capital, LLC (as Creditor) with HPS LLC as the sole
Debtor. CP at 123, 9 12. All papers associated with the financing agreement
from Radiance Capital were delivered and signed through the broker in the
State of Arizona, with no direct contact made between HPS LLC and Bartz
with Radiance Capital, LLC. CP at 123, § 12. The equipment that was
financed by the Agreement with Radiance Capital, LLC was in fact initially
delivered to an address in the State of Michigan. CP at 123, q 13.

In 2011 the equipment was moved to the State of Arizona and was stored
and temporarily used by Fred Goldblatt, a family physician in Arizona. At
that time, Dr Goldblatt agreed to assume the Agreement payments to
Radiance Capital, LLC in exchange for his use of the equipment. Dr
Goldblatt shortly thereafter filed for bankruptcy and the equipment went
missing. CP at 124, 9 14. Subsequently, HPS LLC made several attempts
to locate the whereabouts of the equipment and reacquire it, but its attorney
was unsuccessful and failed to locate the equipment. CP at 124, § 15.
Presently, the whereabouts of the equipment that HPS LLC financed through
Radiance Capital, LLC is unknown. CP at 124, § 16.

Jurisdictional and Venue/Forum Issues

In his signing the Personal Guarantee solely in his individual capacity,

Bartz nowhere agreed or otherwise consented to personal jurisdiction over
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him by the State of Washington nor to any Washington-based forum, venue
and choice of law selections that might otherwise, if legal and proper under
all the circumstances, be applicable to HPS LLC under the Agreement as a
totally separate and distinct legal entity established under Nevada law. CP
at 124, 9 17.

Health Pro Solutions, LLC was always treated as a separate, legal entity
with its own books and no commingling of finances. CP at 124, 17. Bartz
has not and does not consent to personal jurisdiction of any Washington State
Court over him and retains all his rights and privileges as a citizen of the
State of Michigan. CP at 124, 9 18.

B. PROCEDURAL BACKGROUND

Bartz’ counsel filed a Notice of Appearance that expressly preserved all
defenses under and pursuant to CR 12(b) (see APPENDIX, at APP-11).
Radiance Capital filed a Motion for Summary Judgment and Bartz filed a CR
12(b) Motion to Dismiss grounded on CR 12(b)(2) and (3). The trial court
heard arguments on these cross-motions and denied Bartz’ CR 12(b) Motion
to Dismiss and granted Radiance Capital’s Motion for Summary Judgment.

An Amended final judgment was entered on Radiance Capital’s
stipulation that the Judgment entered was solely against Nicholas W. Bartz,

all other Defendants were dismissed. Subsequently, this appeal was filed.

* The referenced Declaration and Supplemental Declaration were made by Bartz solely for
the purpose to support a Rule 12(b) Motion to Dismiss the above-captioned action as to Bartz
personally, and as may also have been applicable under the law to Health Pro Solutions,
LLC. CP at 125,94 22; CP at 157,19 8.
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IV. STANDARD OF REVIEW

The Court of Appeals finds itself in the exact position as was the trial
court in considering the parties' cross-motions for Summary Judgment and
CR 12(b) dismissal.

A named defendant may move, prior to trial, to dismiss the complaint for
lack of personal jurisdiction. CR 12(b)(2).* Because it is hornbook law that
personal jurisdiction is essential to a court's power to enter a valid judgment,
it follows that jurisdictional issues, including proper venue, are threshold
matters that must be decided prior to addressing the merits of a case by
summary judgment or otherwise.” And because personal jurisdiction is
bounded by due process under U.S. Const. Amend. XIV, the requisite
quantum of proof for an out-of-state defendant is elevated to that necessary
to demonstrate sufficient minimum contact with the forum State so that

personal jurisdiction will not offend “traditional notions of fair play and

* Jurisdictional issues are decided by the Court as a matter of law, but the plaintiff must
nevertheless make a prima facie showing of facts supporting personal jurisdiction to rebuff
a Rule 12(b) motion to dismiss. Lewis v. Bours, 119 Wn.2d 667, 669, 835 P.2d 221 (1992);
MBM Fisheries, Inc. v. Bollinger Machine Shop & Shipyard, Inc., 60 Wn. App. 414, 418,
804 P.2d 627 (1991).

* AsJudge Friendly put it so well, “We all agree it was error for the district court to proceed
as itdid. Not only does logic compel initial consideration of the issue of jurisdiction over
the defendant -- a court without such jurisdiction lacks power to dismiss a complaint for
failure to state a claim -- but the functional difference that flows from the ground selected
for dismissal likewise compels considering jurisdiction and venue questions first. A dismis-
sal for lack of jurisdiction or improper venue does not preclude a subsequent action in an
appropriate forum, whereas a dismissal for failure to state a claim upon which relieve can be
granted is with prejudice. We shall therefore vacate the judgment dismissing the complaint
for failure to state a claim on which relief can be granted and remand the case for
consideration of the issue of jurisdiction over the person of the defendant and, in the event
that this be found, the issue of venue, prior to consideration of the merits.” Arrowsmith v.
United Press International, 320 F.2d 219, 221 (2nd Cir. 1963).
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substantial justice.” International Shoe Company v. State of Washington,
326 U.S. 310, 316, 66 S. Ct. 154, 158, 90 L. Ed. 95 (1945).° General
personal jurisdiction can exist only when the out-of-state defendant transacts
“substantial and continuous business of such character as to give rise to a
legal obligation.” MBM Fisheries, 60 Wn. App. at 418.7 Issues relating to
jurisdiction are reviewed as a question of law under a de novo standard.®
Summary judgment as sought "shall be rendered forthwith if the plead-
ings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter
of law." A material fact is one upon which the outcome of the litigation

depends, in whole or in part.' The burden is on the moving party to

 “The consistent constitutional rule has been that a court has no power to adjudicate a
personal claim or obligation unless it has jurisdiction over the person of the defendant. E.g.,
Pennoyer v. Neff, 95 U.S. 714, 24 L. Ed. 565 (1878).” Zenith Radio Corporation v.
Hazeltine Research, Inc., 395 U.S. 100, 110, 89 S. Ct. 1562, 23 L. Ed. 2d 129 (1969).

" Specific personal jurisdiction over out-of-state defendants is subject to the provisions of
RCW 4.28.185; three factors must coexist to satisfy this statute: “(1) The nonresident
defendant or foreign corporation must purposefully do some act or consummate some
transaction in the forum state; (2) the cause of action must arise from, or be connected with,
such act or transaction; and (3) the assumption of jurisdiction by the forum state must not
offend traditional notions of fair play and substantial justice, consideration being given to the
quality, nature, and extent of the activity in the forum state, the relative convenience of the
parties, the benefits and protection of the laws of the forum state afforded the respective
parties, and the basic equities of the situation.” Tyee Construction Company v. Dulien Steel
Products, Inc., 62 Wn.2d 106, 115-16, 381 P.2d 245 (1963).

* Sheldon v. Fettig,77 Wn. App. 775,779,893 P.2d 1136 (1995), aff'd, 129 Wn.2d 601,919
P.2d 1209 (1996).

% CR 56(c).
'® Morris v. McNicol, 83 Wn.2d 491, 494, 519 P.2d 7 (1974).
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demonstrate that there is no genuine issue as to a material fact and that, as a
matter of law, summary judgment is proper.'' All facts and reasonable infer-
ences therefrom must be considered in the light most favorable to the non-

moving party."?
V. ARGUMENT

SUMMARY
The King County Superior Court was the improper venue and moreover
lacked personal jurisdiction over out-of-state resident Nicholas W. Bartz
under both Washington’s long-arm statute, RCW 4.28.185, and the Personal
Guarantee under the Agreement between HPS LLC and Radiance Capital.
LEGAL DISCUSSION AND ARGUMENT

A. Nicholas W. Bartz Is An Out-Of-State Resident
Who Does Not Have Sufficient Minimum Contact
With The State Of Washington To Constitu-
tionally Justify And Support Personal Juris-
diction Over Him By The King County Court
Under Washington's Long-Arm Statute
To pass constitutional muster, long-arm jurisdiction must be grounded
on more than mere boilerplate language that was not negotiated and that
misrepresents the true facts of performance and execution “deemed” to be in
the State of Washington. Bartz has never lived in, conducted business in, had
any business locations in, or has had any substantial and significant minimum

contacts in and with the State of Washington at all -- much less having

"' Hartley v. State, 103 Wn.2d 768, 774, 698 P.2d 77 (1985).

'* Citizens for Clean Air v. Spokane, 114 Wn.2d 20, 38, 785 P.2d 447 (1990).
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anything whatsoever to do with the Equipment Financing Agreement be-
tween HPS LLC and Radiance Capital that was brokered by an independent
entity in the State of Arizona."

Except for that period from 1983 through 1992 when Bartz was licensed
by reciprocity as an Osteopathic Physician by the State of Washington, but
never practiced in this State, Bartz has had no contact with the State of
Washington as he has neither lived in nor conducted any business in or with
this State. CP at 122-23, 98 and 9. Since March 2012 Bartz has resided in
the State of Michigan, no longer is licensed as an Osteopathic Physician, and
is now retired due to a medical disability with his eyesight. CP at 121-23, 1§
3,5,and 8. In May 2008 at the time the Equipment Financing Agreement
was arranged with Radiance Capital by an independent broker in Arizona,
Bartz was unmarried and a resident of the State of Arizona. CP at 121-23,
992,3and 11."

Other than the period of licensure by reciprocity, without any actual
practice, in the State of Washington that in any event ended in 1992 (16 years
prior to the Agreement between HPS LLC and Radiance), Bartz has no

" CPat 123,999 - 13; CP at 157, 97 3 - 4. In fact, even the equipment financed under the
Agreement was delivered to the State of Michigan. In addition, Bartz has never made any
personal payments related to the Agreement on behalf of HPS LLC -- all business related
matters were conducted at arms length under totally separate corporate accounts. CP at 124,
917.

'* That broker in Arizona found Radiance Capital in Tacoma, Washington, as a source for
financing so that HPS LLC could purchase equipment for its business. CP at 123,911 and
12. There was no direct contact made between HPS LLC and Bartz in Arizona with
Radiance Capital in Washington, and execution of the Agreement was through the
independent Broker in Arizona. CP at 123, § 12.
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sufficient minimum business contact with the State of Washington to pass
constitutional due process muster and support personal jurisdiction of
Washington courts over him as a Michigan resident. And under the express
provisions of Washington's long-arm statute, RCW 4.28.185(1), any
transactions related to the Equipment Financing Agreement were conducted
solely by an independent broker in the State of Arizona at the request of HPS
LLC, also a resident of the State of Arizona. CP at 123, 11." Under these
circumstances, Bartz did not have sufficient minimum contact with the State
of Washington regarding either the Agreement or otherwise to warrant the
exercise of personal jurisdiction over him by the King County Court and in
so doing not offend traditional notions of fair play and substantial justice that
are the hallmarks of due process under the Fourteenth Amendment.

These are facts and they are all true, supported by competent and
substantial evidence, and undisputed. Accordingly, long-arm jurisdiction is
not properly supported and does not exist upon which the King County Court
may constitutionally exert its jurisdiction and venue over Bartz individually
as an out-of-state citizen. Based on the foregoing, under Washington's long-
arm statute, RCW 4.28.185, the King County Court did not have sufficient

legal grounds to exercise personal jurisdiction over Nicholas W. Bartz,

5" As a matter of law, there was no agency relationship between the independent broker and
Bartz personally. And under Tyee, 62 Wn.2d at 115-16, Bartz as a resident of the State of
Arizona did not “purposefully do some act or consummate some transaction in the” State of
W ashington, as he did not communicate with Radiance Capital and all papers related to the
Agreement were delivered to and signed at the independent broker in Arizona. CP at 123,
112,
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individually. Pursuant to CR 12(b)(2), the trial court erred as a matter of law
that it had personal jurisdiction over Bartz and in its denial of Bartz’ CR
12(b) Motion to Dismiss.
B. Nicholas W. Bartz Did Not Voluntarily Submit

To Personal Jurisdiction Over Himself By The

State of Washington And The King County

Court As The Standard Clause Selecting Forum/

Venue/Jurisdiction For Litigation Was Included

Only In The Equipment Financing Agreement

Which Bartz Signed Solely In His Corporate

Capacity And There Was No Forum/Venue/

Jurisdiction Selection Clause In The Personal

Guarantee Provision Which Bartz Signed Solely

In His Personal Capacity

The sole DEBTOR under the Equipment Financing Agreement was

named and identified as Health Pro Solutions, LLC;'® and on behalf thereof
the Agreement was signed by Bartz solely in his official corporate capacity
as Managing Member. CP at 131."7 As the solely named and identified
DEBTOR, and if otherwise legal, the standard/boilerplate language of the
Equipment Financing Agreement set forth the following stipulation as to
jurisdiction and forum/venue selection applicable solely to HPS LLC as the
Debtor:

CHOICE OF LAW; WAIVER OF JURY TRIAL. This
Agreement shall be deemed fully executed and performed in the

'S CP at 129. The sole Debtor is identified as Health Pro Solutions, LLC.

7 Such an act made in his official capacity for HPS LLC does not by itself render Bartz
personally liable for debts under any contract or obligation entered into as a managing
member under Nevada law. Nevada Revised Statutes (NRS) § 86.371. See also RCW
25.15.125(1) (no liability under Washington law).
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State of Washington'® and shall be governed by and construed in
accordance with the laws thereof without regard to the conflicts of
laws rules of such State. DEBTOR agrees to submit to the
jurisdiction of the State of Washington in King County. Each
Creditor and DEBTOR hereby waives any right to trial by jury of
any action involving this Agreement.

CP at 130, 9 26 (emphasis on DEBTOR added).

Bartz in his individual capacity signed as a Personal Guarantor
according to and under the express provisions set forth in the following
standard/boilerplate language:

PERSONAL GUARANTEE(S)

The undersigned guarantee and promise to make all of the
payments and perform all Debtors' obligations as specified in this
Equipment Financing Agreement. Each of our liabilities is primary
and joint and several and shall not be affected by any settlement,
extension, renewal or modification of the Agreement, by the
discharge of [sic] release of the Debtor obligations or by the taking
or release of additional guarantors or security for the performance
of the Agreement. The undersigned waive any rights we may have
to (a) presentment, demand, protect, notice of protest, notice of
dishonor, notice of default under the Agreement [or] any other
notices related to this guaranty or the Agreement and (b) the right
to require Creditor to proceed against Debtor or to pursue any other
remedy in Creditor's power. The undersigned also waive any other
rights and defenses available to a guarantor by reason of application
[of] case or statutory law. The undersigned agree that we are liable
for Creditor's attorney's fees and costs in enforcing this guaranty,
whether or not suit is filed. The undersigned acknowledge that this
guaranty inures to the benefit of Creditor's assigns.

CPat 132. This Personal Guarantee was signed by Nicholas W. Bartz solely

'* This standard/boilerplate assertion is patently false, as HPS LLC was at all times in and
a resident of the State of Arizona, CP at 122-23, Y 7 and 11, the Agreement was procured
by an independent broker in the State of Arizona and executed by HPS LLC in the State of
Arizona, CP at 123, § 12; and the equipment purchased with the financing was in fact
delivered to an address in the State of Michigan, CP at 123, § 13.
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in his personal/individual capacity on May 20, 2008 in the State of Arizona.
CPat 123, 9 12.

Critical to the issue of personal jurisdiction of the King County Court
over Bartz is the fact that nowhere in the Personal Guarantee language signed
by Bartz, as crafted, drafted and provided as standard/boilerplate language
by Radiance Capital, is there any stipulation by him to voluntarily submit or
waive any objection to jurisdiction of the State of Washington in King
County, or to choice of law and waiver of jury trial. CP at 124, 17 and 18.
The specific language set forth in Paragraph 26 of the Equipment Financing
Agreement expressly applies only to the named DEBTOR -- identified and
named solely as Health Pro Solutions, LLC."” In short, the King County
Court did not have personal jurisdiction over Bartz grounded on Paragraph
26 of the Equipment Financing Agreement that applies solely to HPS LLC
as the sole named DEBTOR in the Agreement.

A personal guarantee is merely a contract subject to well-established
principles of construction. In Seattle-First National Bank v. Hawk, 17 Wn.
App. 251,562 P.2d 260 (1977), an issue arose as to an ambiguity in the scope
of a guaranty (i.e., what the guaranty covers), with the Court of Appeals
holding that a personal guarantee must be explicit with its language strictly

' There is absolutely nothing in either Paragraph 26 or in the express language of the
Personal Guarantee that would legally bind Bartz, in his capacity as Personal Guarantor, to
the same stipulations regarding jurisdiction, forum, waiver of jury trial, and choice of law.
Accordingly and notably, Bartz did not and has not stipulated to personal jurisdiction over
him by the State of Washington in King County, to a waiver of jury trial, and to the choice
of law selection. CP at 124,97 17.
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construed in the guarantor's favor.”

The role of the court is to ascertain the mutual intention of the
contracting parties, and the burden of proving such mutual
intention rests upon the plaintiff. . . . Here, plaintiff is urging that
we infer defendant's intent and thus, the mutual intent of both
parties, from the evidence that only establishes plaintiff's intent --
an intent that was never communicated to defendant. This we
cannot do. The unexpressed understanding of one of the
contracting parties as to the meaning of language is generally of no
legal significance. . . . Therefore, the subjective intent of Mr Helm
as to the scope of the guaranty, unexpressed and uncommunicated
to defendant, does not satisfy plaintiff's burden of proof of the
parties' mutual intent.

Therefore, the court properly looked to contract law in reaching its
final determination. It is a fundamental rule that guarantors can
be held only upon the strict terms of their contract, as a contract
to answer for the debt of another must be explicit and is strictly
construed. . .. If a contract is equally susceptible of two or more
constructions, it should be construed against the party using the
language. . . . In other words, where language is ambiguous, the
party selecting, drafting, and presenting the contract of guaranty
containing such misleading language should suffer any
consequences.

Hawk, 17 Wn. App. at 255-56 (citations omitted; emphasis added).”’

In our case, Radiance Capital attempts to bind Bartz in his person to the
jurisdiction and venue of the King County Court by and through the
boilerplate language it provided in the Personal Guarantee. The language

provided, however, does not explicitly and unequivocally state that by

¥ Here, Bartz signed the Personal Guarantee as “Guarantor” in his individual capacity. CP
at 132.

*' The “general rule [is] that guaranty agreements are to be strictly construed in favor of the
guarantor . . . and the liability of a guarantor cannot be extended by construction.” Alces,
The Efficacy Of Guaranty Contracts In Sophisticated Commercial Transactions, 61 North
Carolina Law Review 655, 673 (1983).
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signing the personal guarantee in his individual capacity that Bartz, an out-
of-state citizen, voluntarily submits to the jurisdiction of the State of
Washington, venue in the King County Court,” and further that he chooses
Washington law and waives all right to a jury trial. There is nothing in the
language of the Personal Guarantee that explicitly states such a dramatic and
binding result on his personal rights and interests.”> And Bartz had no
intention and was most certainly not voluntarily consenting to such adverse
impacts on his rights and interests as an out-of-state citizen.** As legally
required that the Personal Guarantee must be strictly construed against
Radiance Capital and in favor of Bartz, this Court should find and conclude
that by signing the Personal Guarantee solely in his individual capacity that
Bartz did not voluntarily consent and waive all objections to personal
jurisdiction over him by and venue in the King County Court.

Moreover, under settled and published Washington law, individuals who
may serve solely as personal guarantors to another's obligation under an
Agreement but who in so doing were signatory only to a separate Personal

Guarantee provision that did not contain a jurisdictional and forum selection

* Just as a curiosity, note that the relevant Radiance Capital office is located in Tacoma --
in Pierce County, not in King County. Query why venue was selected by Radiance Capital
to be in King County courts?

¥ It would have been very simple for Radiance Capital to insert express and explicit
language in the Personal Guarantee that by his signature the Guarantor agrees to voluntarily
submit to the jurisdiction and venue of the selected State and court. It did not do so;
accordingly, Radiance Capital must bear the consequences for its omission.

* CPat124,917.
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clause, are held not to be parties to the Agreement's stipulation to personal
jurisdiction and choice of forum clause and are therefore not legally bound
by the requirements of such provision.> For example,

A forum selection clause is not binding on a third party who did
not agree to the contract in which the clause is found.

Oltman v. Holland American Lines USA, Inc., 163 Wn.2d 236,250, 178 P.3d
981 (2008).*% See also American Mobile Homes of Washington, Inc. v.
Seattle-First National Bank, 115 Wn.2d 307, 796 P.2d 1276 (1990).”” Based
on the foregoing principles of law, the sole Debtor under the Agreement was
HPS LLC and Bartz signed the Agreement on behalf of HPS LLC solely in
his official corporate capacity as Managing Member of HPS LLC. Bartz
signed the Personal Guarantee solely in his individual capacity. The Personal
Guarantee did not expressly contain and set forth the same provisions as did

the Agreement regarding personal jurisdiction, forum selection, choice of

* Moreover, a guarantee only promises a creditor that the guarantor will perform in the
event of nonperformance by the debtor. B & D Leasing Company v. Ager, 50 Wn. App. 299,
306,748 P.2d 652 (1988). But “a guarantor is not to be held liable beyond the express terms
of his or her engagement. Ifthere is a question of meaning, the guaranty is construed against
the party who drew it up or against the party benefited.” Matsushita Electric Corporation
of America v. Salopek, 57 Wn. App. 242, 246-47, 787 P.2d 963 (1990).

* This context is applicable and persuasive authority because consent to a forum selection
clause in an agreement generally connotes a consent to or waiver of personal jurisdiction.
Kysar v. George A. Lambert DBA Lambert Rainbow Fruit Co., 76 Wn. App. 470, 485, 887
P.2d 431 (1995).

¥ A person who signs an agreement only in an official corporate capacity does not
personally benefit by or is bound by a forum selection clause contained therein; and a
personal guarantee must contain therein express jurisdiction or forum selection provisions
to bind an individual signatory. Cf. State ex rel. Electrical Products Consolidated v.
Superior Court, 11 Wn.2d 678, 679, 120 P.2d 484 (1941); State ex rel. Lund v. Superior
Court, 173 Wash. 556, 558, 24 P.2d 79 (1933) (both holding that a wife was not bound by
a forum selection agreement signed only by the husband).
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law, and waiver of jury trial. Whereas HPS LLC agreed to such clause and
provisions and thus may be bound thereby (if otherwise legal and
enforceable), Bartz individually did not and is not bound by any of those
provisions.

Based on the foregoing and under settled Washington law regarding and
relating to the nonjoinder of all named Defendants in jurisdictional and
forum selection clauses in agreements, because Bartz did not voluntarily
agree to personal jurisdiction over him or to venue in the King County Court,
the trial court did not have sufficient contractual grounds to lawfully exercise
personal jurisdiction over Nicholas W. Bartz, individually. Pursuant to CR
12(b)(2), the trial court erred as a matter of law that it had personal
jurisdiction over Bartz and in its denial of Bartz” CR 12(b) Motion to
Dismiss.

. The Standard Boilerplate Language In The

Personal Guarantee That Bartz Would “Perform
All Debtors’ Obligations” Does Not Include His
Voluntarily Submission To The Venue And
Jurisdiction Of The King County Court

Although HPS LLC was required to agree as part of the boilerplate
language in the Equipment Financing Agreement provided by Radiance
Capital, if otherwise legal, to jurisdiction over it and venue in the King
County Court, Bartz as an individual and out-of-state resident did not. Bartz

had no intention to and did not voluntarily consent to personal jurisdiction

over him in this State and venue in the King County Court by signing as a
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personal guarantor.?®

Nevertheless, Radiance Capital has argued that all else is irrelevant
considering the language of the Personal Guarantee signed by Bartz in his
individual capacity. Radiance Capital appears to place great weight on, and
to read unwritten requirements into, the following language as constituting
voluntary consent by Bartz to personal jurisdiction over him and venue by
and in the King County Court:

The undersigned guarantee and promise to make all of the
payments and perform all Debtors' obligations as specified in this
Equipment Financing Agreement.

CP at 132. The Debtor is clearly and solely HPS LLC, a separate corporate
entity established under Nevada law. To perform all Debtors' obligations
under the Equipment Financing Agreement, in addition to making all the
payments thereunder, can fairly and obviously be read and construed to mean
and be limited to the various provisions therein regarding HPS LLC's
obligations relating to keeping the location of the collateral, making
alterations or improvements to the collateral, maintaining and repairing the
collateral, paying taxes related to the collateral, insuring the collateral, and
similar provisions the performance of which may be measured as compliant

or noncompliant with the Agreement thus used as metrics giving rise to an

* CPat124,9917 and 18.
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action for breach.”” A boilerplate language standard provision by Radiance
Capital under which HPS LLC “agrees to submit to the jurisdiction of the
State of Washington in King County” is not such a measure of performance
to which Bartz is bound simply by signing the Personal Guarantee in his
individual capacity.*

Radiance Capital has also argued that because the Personal Guarantee
is located in Schedule A, that such ipso facto binds Bartz to all the provisions
of the Equipment Financing Agreement, including the Debtor HPS LLC's
agreement to jurisdiction and venue in the King County Court.”’ Schedule
A primarily deals with the collateral and its itemization. That the Personal
Guarantee is set forth on the bottom of such page is of no legal import --
perhaps more a matter of convenience to locate on a single page in lieu of a
different sheet of paper? In any event, based on the foregoing discussion of
personal guarantees being strictly construed against the drafter and in favor
of the guarantor under well-established rules of contract law, the location of

the language is not controlling nor persuasive and dispositive as to effect on

* An “obligation” is defined to mean “that which constitutes a legal or moral duty and
which renders a person liable to coercion and punishment for neglecting it.” Black's Law
Dictionary, at p. 968 (5th ed. 1979).

*® If anything of import stems from this standard/boilerplate language, it is that such termin-
ology gives rise to an ambiguity that must be construed most favorably to Bartz as the
guarantor, and perhaps also gives rise to a genuine issue of material fact which, at a
minimum, makes summary judgment inappropriate under the circumstances.

' It may also be argued that the provisions of the Personal Guarantee regarding waiver of
notices and affirmative defenses amounts to unfair and unjust overreaching and are thus
unconscionable and unenforceable under basic contract law, thus rendering the entire Person-
al Guarantee procedurally and substantively null and void as a matter of law. Adlerv. Fred
Lind Manor, 153 Wn.2d 331, 103 P.3d 773 (2004).
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personal jurisdiction and venue with respect to Bartz in his individual

capacity.
D. Because The Stipulation To Jurisdiction, Forum
Selection, Waiver Of Jury Trial, And Choice Of
Law Provision Of The Agreement Is Grounded
Solely On Standard/Boilerplate Language Craft-
ed By Radiance Capital That Misrepresents The
Facts And Is Patently Untrue, Paragraph 26 Of
The Agreement Is Unenforceable And The King
County Court Is Not The Proper Venue Such
That The Complaint Must Be Dismissed In Toto
The standard/boilerplate language crafted and drafted by Radiance
Capital in its Equipment Financing Agreement recites as fact that “This
Agreement shall be deemed fully executed and performed in the State of
Washington . . ..” CP at 130, § 26. On such assertion of facts as true, the
Agreement purportedly volunteers the DEBTOR (HPS LLC) to submit to the
jurisdiction of the State of Washington, to the personal jurisdiction and
forum of the King County Court, to the waiver of jury trial, and to selection
of Washington law as the choice of law. CP at 130, 9 26. However, this
standard/boilerplate language misrepresents the actual facts and is patently
untrue, as HPS LLC, a Nevada limited liability company and resident of the
State of Arizona, performed all acts with the broker, received all papers
related to the Agreement and signed them through the independent broker all
within the State of Arizona. CP at 123, 9 11 and 12. Although forum
selection and jurisdictional clauses are generally enforced by the courts,
where there is either (1) clear evidence of fraud, undue influence, or unfair

bargaining power, or (2) are not part of freely negotiated agreements and are
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unreasonable and unjust, the courts will invalidate such clauses and decline
to enforce them. See generally, Dixv. ICT Group, Inc., 160 Wn.2d 826, 834-
35, 161 P.3d 1016 (2007); Kysar v. George A. Lambert dba Lambert
Rainbow Fruit Co., 76 Wn. App. 470, 484, 887 P.2d 431 (1995). The proper
procedural mechanism by which to determine the enforceability of a
venue/forum selection clause is by a motion to dismiss brought under CR
12(b)(3). Voicelink Data Services, Inc. v. Datapulse, Inc., 86 Wn. App. 613,
624,937 P.2d 1158 (1997).*

Here, the non-negotiated standard/boilerplate language relating to
forum/venue selection crafted and drafted by Radiance Capital was a misrep-
resentation of the actual facts solely of one-sided benefit and patently untrue,
and moreover was not “freely negotiated” (CP at 123, Y 12) so as to offend
traditional notions of fair play and substantial justice if such venue selection
clause should be enforced by the Court. The unfairness to Bartz is clearly
obvious, as he is retired on disability and lives in the State of Michigan.
Under these circumstances, there is no rational basis for the Court to enforce
a standard/boilerplate contract forum selection provision based wholly on a
patent misrepresentation of facts where Radiance Capital has presented no
reason why it can't bring its claim for monetary damages in the State of
Michigan, the location of Bartz' residence and the place where the equipment

financed under the Agreement was originally delivered.

* Assertion of improper venue was expressly noted as an affirmative defense in the Notice
of Appearance filed in this case. APPENDIX, at APP-11.
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Based on the foregoing and pursuant to CR 12(b)(3), the trial court erred
as a matter of law that it was the proper venue/forum in the underlying action
and in its denial of Bartz’ CR 12(b) Motion to Dismiss.

V1. REQUEST FOR AWARD OF ATTORNEY FEES AND COSTS

Foreign resident Bartz respectfully requests that this Court award him
his reasonable attorney fees and costs incurred in his defense of the
underlying action and in this appeal.

In the event the defendant is personally served outside the state on
causes of action enumerated in this section, and prevails in the
action, there may be taxed and allowed to the defendant as part of
the costs of defending the action a reasonable amount to be fixed by
the court as attorneys' fees.

RCW 4.28.185(5). RAP 18.1.

VII. EFFECT OF DISCHARGE GRANTED IN BANKRUPTCY

Bartz filed for Chapter 7 bankruptcy while residing in the State of
Michigan in October 2008. After successfully completing all requirements
imposed by law, subsequent to the trial court’s entry of Summary Judgment
in favor of Radiance Capital and solely against Nicholas W. Bartz, individ-
ually, Bartz was granted a discharge in his bankruptcy action by the United
States Bankruptcy Court, Eastern District of Michigan, Case No. 08-63007-
mbm (October 7, 2013). See APPENDIX, at APP-1. The discharge granted
Bartz under 11 U.S.C. § 727 legally entitled him to be discharged “from all
debts that arose before the date of the order for relief under this chapter, and
any liability on a claim that is determined under section 502 of this title as if
such claim had arisen before the commencement of the case, whether or not
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a proof of claim based on any such debt or liability is filed under section 501
of this title, and whether or not a claim based on any such debt or liability is
allowed under section 502 of this title.” 11 U.S.C. § 727(b). The *“date of
the order for relief” is defined as the date on which a voluntary case for bank-
ruptcy under Chapter 7 was commenced by the filing of a petition. 11 U.S.C.
§ 301.

The only representation that can be made at this time by counsel is that
the effect of Bartz’ bankruptcy discharge is presently being discussed by his
bankruptcy attorney (located in Michigan) and counsel for Radiance Capital.
What counsel can and does affirm to this Court is that Bartz has absolutely
no intention of waiving or relinquishing his legal rights and protections aff-
orded him by the bankruptcy discharge granted him subsequent to entry of
the trial court orders on Summary Judgment.”

This Court should at least take into due consideration the likely effect of
the bankruptcy discharge granted under Chapter 7 to Bartz and the appro-
priate venue/forum for any issues related to that discharge and all other mat-
ters, including the action against him individually under the Personal
Guarantee by Radiance Capital, to be the State of Michigan.

** The purpose of this appeal is to protect and preserve his rights to contest jurisdiction and
venue of the King County Court under and pursuant to CR 12(b)(2), and -(b)(3). In the event
an Answer would have been required had the trial court denied Radiance Capital’s Motion
for Summary Judgment, Bartz would have timely included and/or amended any Answer to
include the affirmative defense of discharge in bankruptcy. The Notice of Appearance filed
by Bartz in fact preserved all affirmative defenses to be later raised if required and as
appropriate. APPENDIX, at APP-11. See also Notice of Appeal. CP at 159-60.
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VIII. CONCLUSIONS

Based on the foregoing facts and law, this Court should find and
conclude that the King County Court had neither personal jurisdiction over
out-of-state resident Nicholas W. Bartz nor was it the proper forum/venue for
hearing an action related to the Agreement. For the grounds set forth in CR
12(b)(2) and -(b)(3), this Court should reverse the trial court orders on
Summary Judgment and remand this matter to the trial court with instructions
to grant Bartz' Motion to Dismiss and dismiss Radiance Capital's Complaint
in toto for lack of personal jurisdiction and improper forum/venue.

In addition, Bartz respectfully requests this Court grant him his
reasonable attorney fees and costs incurred for defense of this action based
on jurisdictional grounds under and pursuant to RCW 4.28.185(5). RAP
18.1.

Dated this _ 30" _ day of December, 2013.

Respectfully submitted,
RHYS A. STERLING, P.E,, J.D.

PR

Rhys A. Sferling, WSBA #3846
Attorney for Appellant Nichotas W. Bartz
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B18 (Official Form 18) (12/07)
United States Bankruptcy Court

Eastern District of Michigan

Case No. 08-63007-mbm
Chapter 7

In re Debtor(s) (namc(s) used by the debtor(s) in the last 8 years, including marricd, maiden, trade, and address):
Nicholas William Bartz
4535 Eagle Drive
Jackson, MI 49201

Social Security / Individual Taxpayer ID No.:
xxx-xx-1411

Employer Tax ID / Other nos.:

DISCHARGE OF DEBTOR

It appearing that the debtor is entitled to a discharge,
IT IS ORDERED:

The debtor is granted a discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

BY THE COURT

Dated: 10/7/13 Marci B Mclvor
United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.

IX P-1
08-63007-mbm Doc 58 Filed 10/07/13 Entered 10/07/13 14: 7:% NDP&@F? ?cﬁ%



Fron:PRIUK COMPANIES 2535650968 03/01/2012 12:14 #036 P.002/013

m Coalfilir n stcurlly Ui Colsln  olicctivcly |
M “ixm af Colssnd %) deacribod s Schedals A sinched bisty and mcacposuied beechn. ﬂ!uﬁm”tg sactsy parfioment by
Disire Aﬁuﬁﬂzqﬁm-ﬂ-—ﬂm Dot sieed} ily g shanl bemenle & nndy
2. PAYMEN TS Debosrshall mpty Cradiier o “Toud Advence™ shiywm In Scbodule A mgreher with inttscat in fhe samlber oF peripfic insllacats thown
A hﬂumq-hlhhntlbudhhm-hn-A Tt TR dllh-uh-lvm
e ooy pael ey Audbupacz: Prpments, i sy pec shasmn ma&unn-—.uy
ﬂu““m_lﬂ-ﬂ o o defied, gy page der s Agrmaten ey e sppiicd 58 Db odaigntion o Cindhor i sech asder
3, M0 ADICY: DENTOR ACKHOWLEDGES THAT NO SUFPLIER OF ANY ITEM OR INTERMEDEARY NOR ANY AGENT OF EIHER TREREOF I5 AN

THEM OR CONDINION OF THES

ACENT OF CRBINTOR ARD FURTERR THAT MOME OF SUCH PARTIES |$ AUTHOMZED 70 WAIVS OR ALTES ANY
ACREEMENT. WD RERESRCIATION AS TO ANY MATIER BY mmmmm-u CXED{TOR. OR. AFFECT DERFOK'S TUTY TO PAY
FERPORM ITE OTEER CBLIGATIONS

e a—:—’&mmm THIS ACREEMENT IS PY DEFIOR POB, ANY REASOM
4, NOWCANCELANLE NON-OYOUELABLE
mmmfmmmmﬂrﬂmm ALL PAYMENTS EERBUMDER ARS TO

m
£ FENAFCING, ‘THES ACRESMENT 1§ SOLELY A FINANCING AGRREMENT. CREDITOR HAS BAD MO INVOLVEMENT IN THE SELBCTION O
PIRCHASH (F ANDEAS MADE AND BEEY MAKES MO AGKFRMENT, KEPESENTA TION nmsmmm

o B of Colutoval in D™ gl cempsd o) ey Ol 5 A o 5 Tabdch goich s sy Darso by

St it pelr-guliton weastst Srapc wm-mmaﬂm—u

appticabls o] oty .  pelicies o ﬂ—:m“ -
coriod hosmndinr s o

T.m.‘ “mﬁ*-“ﬂﬂ*.*ﬁu

a1 weacking emdce. Dister
o oy prancirienn T e madlt Pty Yy -n:ﬁhdlkmkﬂm_lkﬂlﬂbh-ﬁb
. of s frpo somdved 1%
9. U088 AND an!dmum-.nn. ar S ey ben, Dedbier iall gl Ol

-f.'iﬁ‘-‘mm—gmqin-ﬂ---umﬁ ﬂr_pﬁﬂh‘;

by Dder.
1 TATES: mummu-ﬁnmmﬂnuunu-hmwna o, h

om Condiber 'y ol i : il It R
LINTRD FOVWER OF AXTOBMEY: Dy’ o sign e
:.MHMW'IH“'_M—MH (0
l-ll:'.-la}b trins sndlor mopeiain, em Dyboor’s bobodf umd in Dybter™s memes, l-;- Hm.—m
ool ety ] pmreitle CpmBli Gy o o distege v e
l*-l.r-hl-ﬁllﬂn\wbm 8 Lows Pagee. Mbh.-—ldh-ﬁl“
pheall pewviin 33 lesst ity (39 Sgx advmice vaiics aybes Mnd-nilﬂ--nﬁ; --&m
el phoal] proinle St crvertg s “pubeteY” I e ot g of Bix Agryveent ol vbish
cumse srch maranot b0 ETidc T et piotechi Iy B SR i By estel Jey ‘n-p—&l'-h—r.-ﬁ*d‘hhﬂb
xeglind weard uq*c“mwn-wlrl - ()] ﬂ-ﬁh—wﬂ -—:
oty gty ved 2 b ot 28 el oty i, rmhnﬂu-—-mhh-ﬁqm—.u‘uh
w‘hﬂ_m-.m Ty el Sy ety e
Iestaliment Pryraest mcerit i fiems dhe Db,
. CREDITOR'S PAYMIEND Y Dabenr il bs pochom my of s whilgefins Dervandes, uﬁ—ﬂ-nmumuuﬂ-

Crodiier e sant of soch pesiommence sl elaied axporect ead §) pey Crodlor e i cherye: ststzmplaied in Pangregh 21 on %0 cost spd opames of pach
PREMSTIY: wﬂﬂmdwmuﬂ--m_mcmmhﬁ——n
-rl-il“ s de gy It ﬂmﬂpnnqn-h-h,-ﬂ- m}t-i-quhi-
ﬂﬁmwzuﬁgm wnder sy sther nymoment betvors ﬂmﬂw
imsarpararios, whisl offiowr #dt—ﬁmkm* g’;*-ﬁdﬂd—m Hu-pﬁli

= Incesigaiascy of Debier, if m wdibvidond or petate: {clthe Bling by or sguicat Debier:
‘“ s ﬁ.*‘hhhudﬂq‘-ﬂldlmu—-k ﬁa{é;
Dlltli othar typu of o whar [

iy athat Iyps yrocsding mp::g-_-lll' .lhr-:uwl

-—-nt ovat deevibod da (), o & gEartster *wemm“ -:u—n—d -aulnh
b-‘- By oor o el o gm- ’ _'-ﬁ" lluummuln—t;- rﬂ;ﬁ)&ﬂ
hpulu aci{ insccews a8 3 resslt of esterinl adwerst changs !!” E

APPENDIX, PG APP-2



From:PRIUN CORPANIES 2535650968 03/01/2012 12:15 #038 P.003/013

7. EREINES : Mhmd—&‘“ﬁhﬂhkﬁ“*ﬂ*aﬁuﬂ” 2 Deblor shall have e
gﬁﬂdﬁ‘unﬁ.*hm Comntaoeial Cody o Washingron (rpeciicss of wheter pach Cods o lew shoile: fharos So beon cated s 2

posssesiy, e ¥ or pubege mie ot ™
Miﬂtﬂ*“hﬂum‘“ﬁu“ﬂ“uh“—t
M_—'Iﬂm*ﬂﬂﬁ ﬂhaﬂﬂ -I—q_ﬂbnﬁtn“ rry ooy ey peesiebly wador e
ﬁ—ﬂ&l-“hhﬁt camlader, A oulc st b pdponcesd by W e G el lane appelniad fisr mch

Uhsionm
Bont peblished. Crtiopr Tow bl sl becosn: (oo
-y ﬂm Chrk e, Doding o giormey’s fow madl Gt stats, larmmed by Copliter I

g
hly Agteman wwm-ﬂ* action by e mod whather i seshen St iv Baef Iy
». Wit o Mﬂmﬂ.:uc—muhu-h trrot agpidust

m——'ﬂ
ool shoekl sk sks: Cllstonsd or s Jocstion m sepretsd w- Pty
‘eshems e by Oopliser el h hd i h
W‘% ket —ﬂ“’ - 'l-hl-n-u-bnmh.-u
w’::.un-u' '-hunn-—u: Agiamt ol i.,-..n,
ﬂ: diﬂpﬁdhhm ud-u-i-—h-——hh\yl—. ® theck or efher faisanet
Sor pupemat s Jsbenend.
COMPLIANCRE WITH LAW) Debiorssd Tamm, M & desmmpiasd o it o
- M#ﬁ.ﬁ-—n 2l b apgslind 4 tha et of pimcind ih—‘l: g

;unu Crodher sk il e wasiler decsesrEs sboll oo, Diebnr mdowries
#hh.-” - m _ﬂ.i:ﬂ“ o ool povecad lisaorind
-u-“ﬁ mmmmn‘-m-tumﬂ -ﬁ“ﬁ-l--l

ol pasy gt 13cbanot shall srbedvmes Cardibor Sox il memnch sed fing T inomerds by

. CBOSS COLLATERAY/CRONS DEFATLE nmu—uru‘ﬁ_—nu-mm-
-ﬂg*q*-ﬂhﬂ-bﬁdm#uﬁw ot ot m

Lamgs Agerrmar ol
ot Criaiied il -W-l dllh—- -lpﬂ-l
-;»Eu-dtﬂ*-nvtﬁ“ﬂ ht&h LT mm -ul-.l: Iemiandor shull. be
sucered o bt . Posrsiol Dafinl varer
%, NOTICES: mu-ﬁ.u.ﬁr—umumm St sl €1 chune pemtnge pvpeel, X Sdmos it et
c.ﬂm‘-mh l“-ri W sl o e astirg wle e, Iﬂ-ﬂ”-.
26 CHOCE OF LAY, WAIVER QW JORY TRYAL: TEES AGEENMENT SHALL ummxmwmummw
WASHIRGTON AND SBHALL BE GDVERNED BY AND COMSTRIED I ACCONDANCE WITH THE LAWS THEXBOF WITHOUT REGARD T0O THE
OONPLICTS OF LAWS JELES OF SUCH STATE. DENTOR AGREES TO RUBMIT TO OF THE STAYE OF WASHDIOTON.

WAIVES AMY RIGHT TO TRIAL BY AIY OF ANY

= pprea pemrlins ot estis il o 0 Epkjact mitcr oy chgad excapt Bry o weibon
.——u}:h:: Mﬂ-bbﬁ-—hhm B forbenmesce inil et pocssne o wabwe. !_h—gm

o, Bhe —-N-E

Al oy, ‘The. of G eties ool et B O m poavision

e e e sy £ e iy vorbians e T B B o 53 Skt Tt o s TPt A o o
of Dchmnias) pervos (B mbomy of sy ot 12 e Colteal

n AR DERTOR CERIIAES AND WARBANTE: @) THR PINANCIAL ARD OTRER DIFORMATION WRICH DEBYOR HAS

SEGNTTED, OR WILL SUEMOY, TO CREDITOR IN COMMBOTION WITH mnmmnumwu—ubm

mnmmmmmmamgmm 3 CHRF MXBCUTIVE OFPICE ms

‘THE PERSON EXBCUTING THIZ DEETOR WAREANTE AUTHORITY TO DO
50. DEBTOR FURTHER WANRANTS THAT EACH JTEM OF COLLATERAL SHALL AY THE TAME CRETOR PURDS THE TOTAL ADVANCE BE
OWNED BY DEETOR FREB AND CLEAR OF LIENS AND ENCUMBRANCRS AND Bl SN GOOD CONDITICN AND WORKING (RDEX.

APPENDIX, PG APP-3



From:PRIUN CORPANIES 2535650968 0310172012 12:16 #036 P.004/013

THAT MADB ND
IMPLIED, | XESPECT 70 TRE FERPORMANCE OF THE
SBALL HAYE MO LIABELITY TO DESTOR. ORt ANY PERECH WHOMSOEVER mmmﬁmu
OF ANY KIND OR MATURE, WHSTHER SFBCIL,
mmwnmmam
OF THS OR' THERSDL, BY ANY DHCIDRNT
WEHATEOEVER ARIENG N STRICT LIABILTY Ot OTARRWISE, FROM OR DENTUR'S MBGLAGENCE i1, 8
THERETO, OR FOR ANY INTERRUPTION OF
Ol FOR ANY LOSS OF BUSBESS O DAMACE WHATSOEYER AND R ARISEHG QUT OF THIS
CREDUFOR FROM AND AN ALL CLATME
WOLSAED DR SUNERED BY TEE CREDIIOR, PRETOR, OTHID. PARTY BN OONMECTION WITH T8

O ANY
QR AS A RESULT OF ANY mmmwmm
INDERSTANDS AND AGREES THAT THERE SHALL Bt HO ABATEMENT OF RENT

‘Ih“m‘ A MEL I o

By: .

Daie: o-36-8%

APPENDIX, PG APP-4



From:PRIUM COMPANIES 2535650968 03/01/2012 12:18 #036 P.005/013

SCHEDULE “A™ to Equipment Financing Agreement
EQUIPMENT FINANCING AGREEMENT - CONTRACT Mo, 021-0000164-000
DATEZD:

CREDITOR: Modlamce CapislLC ~ DESTOR:  HEALTHPRO SOLUTIONS, LLC

CREDITOR AND DEETOR HAVE ENTERED INTO THE EQUIPMENT FINANCING AGREEMENT DESCRIBED ABOVE
{THE “AGREEMENT™), THE TERMS OF WHICH ARE INCORPORATED HEREIN BY THIS REFERENCE. THISIS A
SCHEDULE A TO THE AGREEMENT. ALL WORDS AND TERMS USED HEREIN AND NOT DEFINED HEKETH SHALL
HAVE MEANINGS SPECIFIED [N THE AGREEMENT,

M TOTALADVANE TERIOPTAN | RO PAVRENT | AOVANCEP RTINS | BT AR08
£43466.18 60mo. 51137902 2 s 262404
A | DR | OB | DOCTROTIE N | SOy TRROST
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meu“#&#mbq”ﬂhh“mﬂm
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& ol b dpchs -w* B 2a this Finssansy Ao, Bach
em pt-ur-uu-tm-tu-mn.,:- = — s E-n. Mhhﬂ‘:‘,i

Digbtnrs phligritass or| wkanoo of pedifislomal forthe
h-‘-‘bﬂ hﬁ ﬁm*ﬂﬂ.—ul‘-d *hl—.-*-ﬁ- 1

goscanty w-l o [o e y— m—- Py ny ofer reedy i
Wrivo iy sthar gk wd defdues bt u-.::-hh:—d i : m—um

-rah-n—h-lﬂn- oty whactvor e nol suit s wmu&——.m-uwm
Nicholas W, Bartz MA ” M <5666
Gunrmior name: (pristed) Gasrmtior 8 igtutwrs Dets
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Guatwrior ssme (jrimted) Ouarantix Signutore Dete
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COLLATERAL DESCRIFTION EXHIBIT

SQUIPMENT FINANCING ACREEMENT - CONTRACT Na,_621-0000164-00
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OOLLATERAL DESCRIPTION EXHIBIT

ROTAPHINT FIRANCING AGREEMERT - CORTRACT s __621-0000164-000

#036 P.007/013

[CeEofTOR: Radisace ILC | DESTOW: BEALTH PRD SOLUTIONS, LG
a3 [ ETER7ED ADVANGE
Vendor | FROTBCH COMPUTENS LLC
1524 HORTON ROAD
JACKSON,MI #2288
T | et ESBET Croie 2 G Systom, 26k DDRI-657 Memory, 5000 BATA RETTX
Hias Orive, 205 DYD-FN, Windows X Pro, Offior 2007 ST, Keyboard,
Bouse, 95 10D, . FAL War F
T | AND Aiton Dus Core 4200+ Syciase, 265 DDR2007 Mearory, 26060 1119.76
SAT A Hust Drbee, 20«DAD-RW, 18°LCD, (pyboaid, Moger, Spivs, Win
AP Pro., 10 POL Wy
2 | HP Desifet 5760 ALin-Oss PanierScanneriGoplesies, 1yv 240.9¢
manctechuer wermaty :
2. | HP PO Back / TS Colar Combo Pak ik Carridges 141,00
T | @ KON Gdension Cable. . *8.95
2 | 2Uss Semios Type A Catia 1a9c
T | € 1 wewi-Seoren M Audio Celie Extonsion s
3 | Quchibosin 2008 Pyo Scew, No Refwis ) Suftware e
T | soduler Pover Cod UL € s
J:u'rnm""—m CONIWUED
%ﬁ\ DESTOR: JEAUTHFROIOLUTIONGLS
o ’ By {11MHLQJZG\L) an!ir
e s Tk
vae_ S /2800 owe___5 20-08
Page20of 3
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COLLATERAL DESCRIPTION EXHINIT

EXQOTMENT FINANCING AGREEMENT - CONTRACT Wo, 52100001 64000
e T DO TOR FEAL T PO LR 1
| ITEMTEDADVARCE |
Vesdor St Vechnologhe

T T T Y "o o "1 T

AVR-I208C1 AN Surotnd Recelver wHDMI v1.3 v
BAX1500URS Possr CondiicnedBack-4p UPS Systesn, B '900.00
Contaid Bhemet iriWall Mink Touchecmen, White 00.00
Gonirold MTS Ini¥all Refrofit Bracket 00,00
Candrold Pof Power Over Elhamel injecior 1.000.00
Contobd HEI00 Hesme Conterdier wiSymiarm Romotz v2 2,000.00
Canisold HCEDD Home Confsulier wiBOES HDD &, Sysism Remols 12 260000
Canirold Moli-Channel AmpiliesBuitch, 18-Ch 200,00
Panahiax MAXS Surgs Prefeciion Sifp 1,000.00
Sony DVP-CXTT7ES 400-Dhec OIVIVD Changer 1.000.00
1 | iermonnec Cotieg '800.00
1 | Sopphes 1.500.00
_I'r'ﬁ‘r_m. ANCE 5 4346618
T DESTOR:, EEALTHIROSOLUTIONSLIL
- e Mediato 1) ot
nae_ COnrOlEr Tile__ Mag. Mok
Dt AT/0V D S -200%
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MICHIGAN DEPARTMENT OF STATE

Uniform Commercial Code Section
P.O. Box 30197
Lansing, Michigan 48909-7697
www.michigan gov/soencc
Filing Acknowledgement
Jne 08, 2008
Job Namber Initial Filing Nesber
U20080606-0348 2008089764-1
Descripiisn Docmnent Filiog Number — Duie/Time of Filing
Initial Financing Statement 2008089764-1 06/05/2008 05:00 PM
Debters Seeured Parties
TEALTHFRO SOLUTIONS.  RADIANCE CAPITAL LLC
820 A ST STE 560
4535 EAGLE DR
JACKSON MI 4920 TACOMA WA 98402

The atached document(s) were filed with the Michigan Secretary of State, Uniform
Commercial Code Section. The filing dale and fime have been affixed to each
document, indicsting the date amnd time of filing. A filing nomber is also affixed and can
be gsed to reference this docment in the foture,

Michigan Department of State
Jeffry C. Nickerson
Filing Officer
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY

RADIANCE CAPITAL, LLC, a Washington) NO. _12-2-07861-1 KNT

limited liability company,

V.

NICHOLAS W. BARTZ and “JANE DOE”
BARTZ, husband and wife; and

HEALTH PRO SOLUTIONS, LLC, a for-
eign limited liability company,

PLAINTIFF, NOTICE OF APPEARANCE BY
COUNSEL FOR DEFENDANTS
NICHOLAS and “JANE DOE”
BARTZ and HEALTH PRO SOLU-

TIONS, LLC

— e et T St S S et Tt

DEFENDANTS .
)

TO:

AND TO:

CLERK, KING COUNTY SUPERIOR COURT, Maleng Regional
Justice Center, Kent, WA;

SHANNON R. JONES, WSBA #28300, Attorney for Plain-
tiff Radiance Capital, LLC; Campbell, Dille, Bar-
nett & Smith, 317 South Meridian, Puyallup, WA
98371.

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE of the appearance
by counsel for Defendants NICHOLAS W. BARTZ and “JANE DOE” BARTZ,
husband and wife (“Bartz”); and HEALTH PRO SOLUTIONS, LLC, a
foreign limited liability company (“Health Pro”), in the above-

NOTICE OF APPEARANCE BY

RHYS A. STERLING, P.E., J.D.
Attorney at Law
P.0. Box 218
Hobart, Washington 98025-0218
Telephone (425)432-9348

COUNSEL FOR DEFENDANTS Facsimile (425)413-2455

-— Page 1 of 3

E-mail: RhysHobart@hotmail.com
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entitled action by the undersigned attorney. You are hereby
directed to serve all future pleadings or papers, except original
process, upon said attorney at the address below stated.

BY NOTING THEIR APPEARANCE through the undersigned attorney,
Defendants Bartz and Health Pro do not waive any rights to amend
prior pleadings, if any, and to make counterclaims, cross-claims,
or third party claims and to contest personal or subject matter
jurisdiction or improper service (out-of-State), venue or any other
defenses, whether affirmative or permissive or under CR 12 or
otherwise and including but not limited to failure to state a claim
upon which relief may be granted, available to them pursuant to the
civil rules of procedure, law, and equity.

ALSO TAKE NOTICE THAT undersigned attorney requests Plain-
tiff's counsel send him at the earliest convenience copies of any
case schedules, court orders, pleadings, and motion papers not
previously served on Defendants Bartz and Health Pro.

FURTHERMORE TAKE NOTICE THAT if not already done, Plaintiff's
counsel is respectfully requested to Opt-In to service via the King
County E-Filing automated system.

DATED this 31°* day of May, 2013.

RHYS A. STERLING, P.E., J.D.

YL ey

Rhys A.”Sterling, WSBA #13846
Attorney for Defendanhts Bartz and
Health Pro

RHYS A. STERLING, P.E., J.D.
Attorney at Law
P.O. Box 218

Hobart, Washington 98025-0218
NOTICE OF APPEARANCE BY Telephone (d425)432-9348
COUNSEL FOR DEFENDANTS Facsimile  (425)413-2455
-—- Page 2 of 3 E-mail: RhysHobart@hotmail.com
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Rhys A. Sterling, P.E., J.D.
Attorney at Law

P.O. Box 218

Hobart, WA 98025-0218

e-mail: RhysHobart@hotmail.com
Tel. (425) 432-9348

Fax (425) 413-2455

NOTICE OF APPEARANCE BY
COUNSEL FOR DEFENDANTS
-- Page 3 of 3

RHYS A. STERLING, P.E., J.D.
Attorney at Law
P.0O. Box 218
Hobart, Washington 98025-0218
Telephone (425)432-9348
Facsimile (425)413-2455
E-mail: RhysHobart@hotmail.com
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